If you have issues viewing or accessing this file contact us at NCJRS.gov.
BrI3€

ASSOCIATION
OF FAMILY AND
CONCILIATION

gty

An international
association of judges,
counselors, mediators

and lawyers

1720 Emerson Street
Denver, Colorado 80218
303/837-1555




() ) ss ooy B oow ww e 005 omm N BN B N N N

G059

FINAL REPORT

*// of the

— |
DIVORCE MEDIATION RESEAEEH PROJECT
' (90-CW-634)

NCIRS
JAN &3 1963
ACQUISITIONS

Submitted to:

The Children's Bureau
Administration for Children, Youth and Families
U.S. Department of Health and Human Services

Washington, D.C. 20201

Submitted by:

Jessica Pearson, Ph.D. Nancy Thoennes, Ph.D.
Research Unit
Association of Family and Conciliation Courts
1720 Emerson Street
Denver, Colorado 80218
303-837-1555

November 15, 1984




Table of Contents

Acknow | edgements
Introduction
93054
5% [TAn Evalua+lon of Alternatives to Court Adjudication," Jesslica Pearson.

A Gulde to Implementing Divorce Mediation Services In the Publlic
§§ Sector,™ Elizabeth A. Comeaux.

At
§3. "A Portralt of Divorce Mediation Services in the Publlic and Private
Sector," Jesslica Pearson, Maria Luches! Ring and Ann Milne.

— O
4.1 A giésgiudy: The Custody Mediation Services of the Los Angeles
Conclltation Court. Margaret Little, Nancy Thoennes, Jesslica Pearson and
. Robin Appleford.
— 4980 |
A Case Study: The Custody Medlation Services of The Family Division,
Connecticut Superior Court. Eleanor Lyon, Nancy Thoennes, Jessica
- Pearson and Robin Appleford.

,—c7oq?

6.1 A nge fTudy: Custody Resoluflon Counseling In Hennepin County,

N Minnesota. A. Ellzabeth Cauble, Nancy Thoennes, Jessica Pearson, Robln
-~ Appleford.

e
§§7. "A Prel iminary Portrait of Cllent Reactions to Three Court Mediation
Programs," Jesslca Pearson and Nancy Thoennes.

e

FO
D 8. "Meé?aflon Process Analysis: A Descriptive Coding System," Karl A.
N Slaikeu, Jessica Peason, Jeffrey Luckett and Fellicity Costin Myers.

§§9. "Process and Outcome in Divorce Mediatlion," Karl A. Slaikeu, Ralph
| Culler, Jessica Pearson and Nancy Thoennes.

- 98064

l §10. "Predlcting Outcomes in Mediation: The Influence of People and
Process," Nancy A. Thoennes and Jessica Pearson.

R0 5
§§l "Parenf Reactions to their Child Custody Mediation and Adjudication
Experlences," Jesslca Pearson and Nancy Thoennes.

D6
§§12. "The Effeé%; of Divorce Mediation and Adjudication Procedures on
l Children," Jessica Pearson, Nancy Thoennes and William F. Hodges.

l Appendix |: Project Instruments

. Appendix |l: Publlcations and Presentations of The Divorce Medlation Research

Project.



ACKNOWLEDGEMENTS

We would like to express our thanks to Hugh Mclsaac of the Los
Angeles Conclliation Court, Anthony J. Salius of the Family
Division of the Connecticut Superior Court, and Robert Wyckoff of
the Hennepin County Court Services Division for allowing us to
observe mediations and interview staff In thelr programs in order
that we might study the divorce mediation process. We would also
Ilike to thank Ron Hulbert, Julian Garclia and Sally Maruzo for
their help. Similarly we extend our thanks to the staff and
counseliors of these programs for thelr cooperafion. Speclal

~thanks are also due to the staff of the Adams, Arapahoe, Boulder,

Denver, El Paso and Jefferson County courts in Colorado.

We would also llke to.acknowledge the contributions of our
advisory board members: the late 0.J. Coogler, Judge Nancy

~Hoiman, Sanford Katz, Christine K'efer, Willliam G. Neville, and

Robert Lipscher. Similar thanks are due to the following Project
consultants: Ellzabeth Comeaux, H. Jay Folberg, WIlliam Hodges,
Dorothy Huntington, Kenneth Kressel, Ann Miline, Kar! Slaikeu and
Judith Wallersteln.

We owe a speclal debt of gratitude to the Individuals who managed
the Project actlivities In each of our research sites. It Is In
large part a testament to their abilities that the Project was
syccessfully completed. Our site researchers were: Martha
Cleveland and A. Elizabeth Cauble In Minnesota, Margaret Little In
Cal ifornia, Eleanor Lyon in Connecticut and Maria Luchesi Ring In
Colorado.

Clinical Interviews with children were conducted by Anne Abeloff
and Virginia Harlan in Connecticut, Nancy Garnaas In Minnesota,
Clarene Dong-Rosten and Mary Hayes in California and Judith
Spendelow In Colorado.

Numerous Indlviduals aided in our data collection, analysis and
Project management. Among those due our special thanks are:
Robin Appleford, Wayne Caron, Ralph Culler, Sarah Gelb, Sharon
House, Radlous Jacobs, Kristine Kozak, Jeffrey Luckett,
Cheryl Maxson, Felicity Costin Meyers, Julie Moulten, Trudy
Riedel, Pat Sears and Connie Smilowitz.

Finally, we would |ike to thank Jane Hunsinger and Charles
Gershenson of the Children's Bureau for thelr assistance and
support.



1 __,

INTRODUCT ION

This report describes the goals, methodology and findings of The Divorce
Mediation Research Project, a three-year project funded by the Children's
Bureau of the Administration for Children, Youth and Families of the

Department of Health and Human Services.

The project was initiated in the wake of a variety of soclal frendéz
the dramatic Increase In the divorce rate; the growing Incidence of contested
custody and visitation matters; widespread popular and professional
dissafisfacfion with case backlogs, delay and the formality and expense of
Judicial proceedings; the replacement of fault and sex-based crite.-ia In the
award of.child custody with subjective criteria that wldeﬂed Judicial
discretion; the promulgation of statutes stressing Joint custody and the
continued Involvement of both parents following divorce; the dissemination of
research tracling patterns of child adjustment to dlvorée to pafenfal
cooperation levels and parent-child contact; and widespread experimentation
with alternatives to litigation Including the initiation of divorcs mediation
services in several courts in the United States.

Many goals were posited for divorce mediation Interventions by program
architects and advocates. Since the process calls for compromises from both
sides while affording each parent the opportunity to gain concessions,
proponents bel leved mediation would yield outcomes that were more acceptable,
personalized and satlsfactory to disputants than agreements and orders
produced In court hearings. Since the process stresses.communication and the
airing of grievances, proponents belleved that mediation would enhance

parental cooperation and reduce post-divorce conflict and relitigation.



Since the process underscores personal participation In conflict resolution,
proponents believed that mediation would enhance commitment to and compllance
with agreements. Lastly, since many private sector services offering
medlatlon failed to atftract a sizeable client population, the architects of

- public sector programs bel ieved that publ!ic sector placement would garner the

support of the legal community, attract users and help to unclog court

dockets and Improve the administration of justice.

The extravagant benefits attributed to mediation in general and publlic
sector varietles In particular underscored the need for emp]rlcallresearch.
Critics feared that divorcing parents embroiled in a custody or visitation
dispute would be tco self-centered and embittered to produce responsible
agreements concerning thelr children. Others questioned the abllity of
medlators to deal with the Inevitable disparities In financial, emotlional,
psychologlcal and soclial resources between disputants and feared that the
weaker party would suffer from the absence of legal representation and make
too many concessions. Finally, many wondered whether medlators who are
empfoyed and housed In a court setting would be regarded by disputants as
neutral or skilled enough to facilitate a safisfacfofy negotiation. If
these concerns were subsfanﬂafed', the end result of medlation would be
increased relitigation, user dléséstfachon, and/or a general absence of

equitable outcomes.

Project Goals
On the basls of the claims, pro and con, the Divorce Mediation Research
Pro ject developed flve major research alms:

1) Measure and contrast the outcomes, costs and Impacts of medliation
and traditional adversarlal processes.

/
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2) Measure and compare the specific outcomes of several model
mediation programs.

3) Identify the characteristics of the dispute, the disputants and the
mediators which are associated with successful mediation outcomes.

4) Elucidate the strengths and weaknesses of court versus commun ity
(private) programs and the practical and theoretical Issues
attendant to each. :

5) Develop and disseminate recommendations on the characteristics of
effective mediation and ldentify optimal service models.

Methodology

A variety of data collection procedures were employed to create a
dlverse data base that would allow us fo address all these goals. For
example, In order to explore the Issues of mediation versus adversarial
outcomes, the characteristics of dlspufés, disputants and medlafoég
assocféféd with successful versus unsuccessful mediation Interventions, and
to evaluate the characteristics of varlbus mode! programs, I% was necessary
+o study several public sector mediation services. To describe the range
of public and private services and thelr relative merits, It was necessary to
survey operating services t+hroughout the United States.
Research Slites

Following discussions wlth the Program Offlcer and Project's Advisory
Board, we selected three public sector medlation services for Indepth study:
the Los Angeles Conclliation Court of the Los Angeles Superior Court, the
Custody Resolution Counseling progfam in the Court Services Diviélon of
Hennepin Coun+y.Cour+, and the Family Division of +he Connecticut Superior
Court. All three programs had a relatively long track record, were
influentlal and served a large number of cllents each year. However, slhce

each program has a slightly different cllent base, referral mechanism and



approach to the delivery of medlation services, the sites offered ample
opporfunlfles'for contrasts and comparisons.

In order to compare the experiences of mediation clients with the
experiences of people using the adversarial legal system, we selected a site
where court-based medlation was not available, but where the dlvorce and
custody legislation was comparable to that of the mediation sites. After
exploring numerous options, we chose to conduct Interviews with Individuals
who had contested custody cases pending in six metropolitan courts In
Colorado. As an additional comparison, we also sampled non-contested custody
cases In Denver, Colorado. Non-contested custody cases make up the vast
majority, probably 90 percent, of ail divorces Involving children In the
United States. We expected that on such measures as saf!sfaéflon with
agreements or post-divorce adjustment, mediation clients might fall midway
between those who used the adversarial system on the one hand and the non;
contested population on the other.

Longitudinal Survey

At each research slfé a full time site researcher was retained to
supervise and ald In the data collectlon. The Research Unit In Denver,
Colorado performed all data design and analysis activities and coordinated
the data collection across the sites.

Data collectlon procedures were somewhat different at each research
setting. In Los Angeles, mediation may take place in the central offlice or
at one of nine outlylng branches.  Because the majority of all cases are
serviced in the central court, we limited our data collectlon to this one
slte. During the time we were collecting data, contested cases were

typically referred to mediation directly from a court appearance.




Appointments were set only when medlators were unavalilable to conduct a
session on an Immedliate basis. Because it was impossible to ildentify
relevant mediation cases prior to their court appearance, project
questionnaires weré distributed to cIIenfs for completion during the 20 to 30
minute perlod between the morning court calendar call and the mediation
sesslon. Understandably, thls procedure was awkward and only 70 percent
(256) of the 371 quesflonnaires‘dlsfrlbufed in this manner were sufficlénfly
complete to be ultimately Included In the study.

In Hennepin County, Minnesota, cllients are scheduled for a mediation
appointment about two weeks In advance. As a result, It was possible for us
+o mall our initial questionnaire to respondents and follow this up with a

+elephone call to remind respondents to complete and return the survey prior

to their first mediation appointment. This approach worked wel | and yielded™

Lk

108 survgys. ’ ST AL L

In Connecticut, we used a combination of telephone interviews and mailed

questionnaires to contact cllents In 8 of the 13 Family Divislon offices. A
total of 160 questionnaires were comp leted. Resppndenfs were primarily drawn
from g|len+ populations In Hartford (57, New London (52), Waterbury (27),
and New Britain (14). The remalnlng 12 cases were divided among Rockville,
Litchfleld, Stamford and Brldgeport.

In Colorado we used the phone and malls fo contact individuals who were
identified as having contested custody cases. Most of these Individuals were
scheduled for custody evaluations at the time the questlionnaire was
administered. The Initlal survey of contested cases yleided 170 respondents
from Denver, Boulder, Adams, Arapahce, Jefferson and E! Paso Counties. A

combination of telephone interviewing and mailed questionnaires was also used

et
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to contact individuals who recently filed for divorce in Denver County who
had minor chlldren but did not appear to have custody dIspdTes. Our Initial
sample size In this group stood at 132.

Attempts were made to contact all respondents three months following
the Initlal Interview and again 12 months following the flrst contact. Both
phone Interviews and malled questionnalres were used to recontact
respondents. The end result was a 20-25 percent attrition rate at each of
the sites. The flnal sample sizes at the one-yeaf follow=up stood at 207
mediation clfen+s In Los Angeles (this Included a few individuals who did not
complete the Initial questionnalres but asked to be contacted for subsequent
Interviews), 81 clients In Minnesota, 125 cllents In Connectlicut, 102
Individuals in Colorado who contested child custody but did not mediate, and
136 individuals with minor aged children In Colorado who divorced and did not
contest child custody ;r visitation matters. |
Ré;mgz_emimx

A 12-15 month lapse of time between the first and final Interview Is
clearly not long enough for all the potential effects of mediation and court
Interventions to be noted. However, the project timeline did not allow for a
longer passage of time to elapse between Interviews. To detect longer term
pa++ern$, we did a sfngle retrospective survey with parents who had mediated
or lIitigated their custody disputes four to five years ago. Thus, using
court records, we identified and contacted parents In Denver who were
scheduled for custody evaluations In late 1978 and early 1979. At each
mediation site, we used court files and .‘rhe mediation progra&l's flles to
contact individuals who medlated custody and visitation cases In 1978 and

1979. Despite the problems associated with attempting to locate parents wilth




dated contact Information, phone Interviews were ultimately conducted with

100 respondents who medlated In Los Angeles, 106 who mediated In Connecticut,

169 who mediated In Minneapolls, and 100 parents in Colorado who had

contested custody or visitation.

All survey Instruments were designed after a review of the |lterature on

dlvorce and mediation and an exploration of pre-tested and val ldated scales,

indices and I[tems avallable to measure the relevant concepts. The
questionnaires were reviewed by our consultants. They were also pretested by
our site researchers to Insure that all pertinent I;formafion was col lected
and that the instruments were understandable to mediation clients.

The questionnaires elicited Information about the demographic
characteristics of dlspufanfs, the scale of the divorce dispute, the
mutual ity of the divorce decision, marital power, communication skills, co?
parenting and visitation patterns, reactions fto mediation, experiences with
and attitudes towards attorneys and courts, relitigation behaviors and
individual and child adjustment to divorce. Among the specific pre-tested
scales and items we relied upon were: an adjustment to divorce scale
developed by Kitson (1979), a parental and co-parental scale developed by
Goidsmith and Ahrons ({979), measures of marital communication developed by
Powers- and Hutchinson (1979), Levy's list of visitation problems (1979) and a
checklist of child behaviors developed and tested by Thomas Achenbach and
Cralg D. Edelbrock of the Center for the Study of Youth Development,
Boystown, Kansas (1981).
lndénih Interviews with Parents

At each site, parents who participated In the longitudinal survey were

asked [f they would also be willing to ftake part In an In-depth, face-to-face



interview which would be less structured and more detailed. The goal of the
indepth interview was to discover more about clients' reactions to the
mediation process. Therefore, the firsfvlndepfh interview took place shortly
after the first questionnaire was completed which corresponds roughly with
the conclusion of the mediation experience. 'Alfhough'we Intended to only
Intferview 15 Individuals at each location, we ultimately Interviewed 18 non-
contesting parenfs.ln Denver, 20 individuals with contested cases In
Colorado, 19 Individuals in Los Angeles, 23 In Connecticut and 34 In
Minneapclls. At each location, about ten respondents were re-interviewed In
a second indepth interview, 9-10 months l|ater.
lndepth Interviews with Children

An additional population of obvious concern is that of the children of
the divorced and divorcing parents ‘who participated in the longitudinal
survey. Rather than administering questionnalires to them, we opted to
conduct Indepth interviews with 6 to 11 year olds. Because of the sensitive
nature of the material, we recruited clinicians who ftreat children to be our
Interviewers. These Intervliewers attended a day-long fraining sesslion
conducted by Judith Wallersteln and Doro*ﬁy Huntington of the Center for
Familles In Transitlon. The session focused on’lnferviewlng techniques, as
wel| as reviewing the behaviors and attitudes that might be found In this age
group. A major goal of the training session was to Insure standard data
collection across the sites. It was agreed that the Issues to be addressed
by each clinician In her written summary of Tﬁe interview were the child's
cognitive and affective understanding of the divorce, and where applicable,
his/her cognitive and affective understanding of the custody dispute, the

nature of the child's relatlionship with each parent, the child's soclal



network tlies, and his/her undersfandlng of and reactions to custody
evaluations, court appearances, and mediation. |

As with the Indepth interviews with adults, the first Indepth interview
with children took place shortly after the first quesfionﬁalres were
administered. For the mediation samples, this was shortly affer the
conclusion of the mediation experience. In both Los Angeles and Connecticut,
15 children were Interviewed. In Minneapolils, 13 interviews fook place, and
In Colorado 9 children from contesting familles and 11 from non-contesting
familles were Interviewed. Identifying children who fell In the 6-11 year
old age group, obtaining parental and child consent, and conducting the
indepth interviews were dlfflculfland slow processes. Understandably many
parents were reluctant to expose their children to the interview processf
This wa% especially true for parents who were embroiled In custody
evaluations and other types of litigation. Given our timel Ine, many children
who were Initially Interviewed could not be reinterviewed one year later.
fhus, of the 63 children originally Interviewed, we attempted to relinterview
only 41 children and we successfully completed 30, or 73 percent.
Audiotaping

Another data collectlion procedure which ylelided a new perspective on the
mediation process was audlo taping of sesslons. Medlators at all three sites
explained to couples that the audio tapes would be treated in a confidential
manner and used for research purposes only, and obtained signed consent
forms to permit taping. The goal was to code each of the cases using a
descriptive |Isting of behaviors and volce tones. In thlis manner [t would be
possible to study the mediation case In terms of Individual mediator and

spousal behaviors. A féfal of 149 mediatlon cases were taped, but of these




only 81 were Included in the eventual analysis. Virtually alf the usable
tapes wgré from Los Angeles and Connecticut. The remalning tapes were not
Included for a Varle+y of reasons. Some tapes Included tco many Inaudible
portlons (51), others arrived too late for Incluslion (12); and a few (5) were

used to develop the coding system.

lnterviews with Court Staff
Yet another perspective on the mediatlon and litigation of custody
disputes was gained through indepth interviews with key professionals at each

slte. Interviews were conducted with medlators In Los Angeles, Minneapolis

and Connecticut to discover the range of styles and approaches in use, the

aspects of the particular program that were most satisfying or
dissatlisfying, and recommendations for program change. In all of the
mediation sites, as well as In Colorado, Interviews were also conducted wi+h
custody evaluators, family court Judges, court administrators and attorneys
who frequently handle divorce cases. Their Interviews revealed how
mediation Is viewed by the professional community, as well as providing a
more complete plcture of the divorce experience in contested and non-
contested Instances. In order to convey the day-to-day operatlon of each
medlation program and to detail the process by which cases enter the system
and are processed, each site researcher maintained fleld notes for the
duration of her employment.
Survey of Mediation Servicas

One of the goals of the Divorce Medlation Research Project was a
comparison of the similarities and dilfferences between public and private

sector services. In order to address thls goal, and in order to more fully
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explore the viability of custody mediation, it was necessary to broaden our
perspective on mediation from the services delivered in our three research
sites to those offered nationwide. To this end, a field researcher was
retained to gather Information on a national scope. Visits to over 20
public and private sector services In Callfornia, Oregon, Georgia and
Massachusetts were used to provide preiiminary Information on the range of
services available and the practical and theoretical Issues of concern o
service providers.

On the basis- of the Information galned In these site visits, a survey
was developed which considers the history of a service, the educational
background of the staff and their tralning in mediation, the types of
mediation,. legal and counseling services provided, the volume of cases ang?
the format of the session(s). These surveys were mailed fo Individuals who
were members of two large organizations whose members are typically involved
in divorce medlation: the Assoclation of Family and Conciliation Courts (200
mailings) and the Family Mediation Association (800 mailings). Although not
ail divorce and custody medlators belong to these organizations, their
membership |ists represent the mosficomp|e+e {I1stings of those likelylfo be
practicing mediation. From the 1000 mailings, a total of 315 surveys were
returned. Although this response rate may appear low, It Is important to
note that some Indlividuals were probably members of both groups, thus
bringing the total to less than 1000 individuals. Further, since only one
questionnaire was requested per organization, mediation teams and groups of
mediators typically returned only a single survey. Finally, many of the
individuals who belong to the AFCC are not mediators but are judges,

therapists, attorneys, researchers and court administrators.

11



The completed surveys were computer coded and analyzed In order to
Identify the nationwide patterns in mediation fraining and service delivery.
In addition, given the fact that Iistings of medlation organizations and
private practitioners are not readlly avallable, either to the public, the
various helping professionals who serve divorcing parents, or to other
mediators, we complled the survey returns Into an annofafed state=-by=-state
directory of medlators. Numerous copies of Individual state |istings from
this directory have been mailed to afforneys, medlators and parents who wrote
or phoned our office to request coplies, and over 750 complete directories
have been distributed.

Besearch on the Implementation of Court Mediation Services

In order to disseminate practical Information-on how mediation services
can be Initiated and organized In the public sector and the relative
advantages and dlsadvantages of the varlous appfoaches, we retained a
consultant to Identify the bases of legal authority for public sector
mediation services, the alternative methods of administering such programs,
and the legal issues raised by the establishment of such services. This
process Involved reviewing state statutes, court rules gnd administrative
orders, and locating and reviewing documenfs.peffainlng to services

throughout the natlon.

Organization of Findings
The results of our research are presented by topic in 12 chapters.
These are divided Into two sections. The first section offers.a more general
approach to divorce mediation. |t includes: 1) a summary analysls of
current trends and research in mediation; 2) a review of the alternative

méthods of establishing and administering court-based mediation services; 3)
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and an overview of the publlic and private sector orgénlzaflons and
Individuals across the natlion offering divorce mediation. °
The second section focuses on our research In four states across the
natlon. This section begins with a description In chapters four; five and
six of the three court-based services we studied and a comparison of thelr
similarities and differences. Chapter seven turns next to a description of
‘the study's respondents in these three medlation research sites and a
qual itative and quantitative look at their more Immediate reactions to the
medlation experience. The process of custody mediation as practiced In these
t+hree sites Is summarized In chapter eight In a coding framework designed to
measure spousal and medlator behaviors. Two chapters, nine and ten, consider
.+he characteristics of successful mediations. One plece explores the Issue
by reporting the results of analyses of the specific verbal behaviors of
mediators and spouses during mediation as coded by a neutral party. The
second plece attempts to predict medlation settlement using disputants'
reports of the characteristics of the dispute, background Information about
+he couple and the disputants' evaluéTlons of the medlator. Chapter eleven
s devoted to the relatively Iéng—ferm outcomes associated with mediated and
|1tigated custody disputes. The final chapter explores the Issues of
mediation versus litigation with a speclal emphasis on the effects of each
process on children. The research findings presented in each chapter are
summarized below. Appendix | contains a copy of all questionnaires utilized
In the project. Appendix II contalns a |ist of all project publications and

selected conference presentations.
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Summary of Findings

Section I.
Chapter 1. An Evaluation of Alternatives to Court Adjudication

Far from being new, recent complaints lodged against the legal system
harken back to those alleged by Progressive Eéa reformers including
complaints that courts Increase trauma, divisiveness, conflict and a lack of
commitment to the Judgment rendered (Danzlg; 1973; MacCaulay and Walster,
1977; McGillls and Mullen, 1977). One resul+t of this dissatisfaction has
been a resurgencenof Interest In the alternatives of arbitration and

mediation. These are distinct processes that are frequently confused

(Sander, 1976). Arbitration ‘Involves a third party with decislon mak ing
powers who hears evidence and renders a written opinion that is rationalized
by reference to general principles. In medlation, by contrast, the third
bar?y serves only to facilitate decision-making by the disputants. The
mediator helps the parties to Identify and clarify Issues, encourages
disputants +to ventilate their feelings, while refocusing discussions,
diffusing anger, pointing out areas of agreement, and encouraging compromise
(ﬁubln and Brown, 1975; Deufsch, 1973). It has Been argued that medlation,
compared to adjudlcaflén, Is better able to address the causes of the dispute

and to promote durable agreements. |+ is also argued to be more expeditious

and inexpensive (Danzig & Lowy, 1975; Heher, 1978; Witty, 1980; Mnookin &

Kornhauser, 1979).

Mediatlon was used in the early 20th century Tn cases of domesfic
disputes. However, I+s popularity waned as problems emerged such as
underutilization of medlafion' services and ‘unenforceable agreements

(Harrington, 1982). The renewed Interest In medlation In the 1970's has seen
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its use In virtually all substantive areas, including small claims matters,
landford-fenanf disputes, felonies Involving non-strangers and once again,
domestic matters. Evaluations of the success of mediation have In all these
settings changed over the years from an Interest solely in its ability to
reduce case backlogs and costs, fo a concern with Its ability to Improve
access to and qual ity of Justice (Danzig, 1973; Singer, 1979; Merry, 1982).

Empirical evaluations of mediation have rarely involved the random
assignment of cases to court or the mediation alternative (Pearson, 1979).
More typlcally research has reiied on interviews with those who have used
mediation and interviews with Individuals who have used the courts to resoive
comparable dis,utes (McEwen & Maiman, 1981). Some research Is entirely
{imited to fevlews of records such as caseload Iinformation and case
disposition (Felstiner & Williams, 1979/80).

The empirical evidence that does exlIst Indicates that mediation
frequentiy fails to achieve all the results that have been posited In Its
behal f. Not infrequently the research indicates that mediation Is
underutilized, although when It is employed [t Is perceived to be a more
equitable and satisfactory process. Explanaffons for this underuti|ization
have Included a lack of public education, a virtually exclusive rellance on
attorneys for guidance In disputes, a reluctance to Iinvolve outsiders,
Insufficlient pressure to utilize aiternatives to Iitigation, unwillingness to
deal dlrectly with the other ﬁar?y In the dlspute, and a strong belief in
having one's "day In court". Particlpation In mediation is of course not a
problem In mandatory programs, but for many the Idea of compulsory mediafloﬁ
seems to contradlct its consensual nature (Danzig, 1973). However, mandating

medlation does not seem to reduce its abllity to produce settlements (McEwen,
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and Maiman, 1981), and dfspufanfs In mandatory medla+lén programs do not seem
to feel obligated to settle (McEwen and Maiman, 1982).

Once disputants try mediation, the chances are good that they will
produce agreements. Typlcally, 40-65 percent of the cases which enter
“medlation result In settlements (McEwen and Maiman, 1981; Cook et al, 1980),
and those which do not settlie may be more |ikely fo stipulate before a court

appearance when compared to those never exposed fo the process (Pearson &

Thoennes, 1982). |In additlion, mediated settiements genérally reflect

_greafer compromise--whether measured by the Incldence of joint custody or
smaller settlement figures--than is found In Ilitigated settlements In
comparable cases (McEwen & Maiman, 1981; Pearson & Thoennes, 1982). Further,
regafdless of the outcome of mediation, users are generally satisfied with
the process (Felstiner and Williams, 1980, Pearson & Thoenne#, 1982).

There Is‘also a general consensus that mediated agreements result in
better compliance than do adjudicated settiements (McEwen & Maiman, 1982),
although In some cases the pre-existing characteristics of disputants who
settle In medlation, versus those who do not, indicate a predisposition to
comply (Pearson & Thoennes, 1982). There Is less consensus on the ability of
mediation to reduce relitigation. Some researchers note merely fhéf med | ated
settiements are no more |ikely to be relltigated (PINS mediation project,
1982; Davis, et al, 1980). Others report that there Is !es§ recidivism among
mediation clients (Heher, 1978; Pearson & Thoennes, 1982).

Savings in time and money for disputants are difficult to document. It
Is generally accepted that mediated cases move through the system more
rapidly than litigated cases. However, if mediation does not result in a

settlement, the case may take as long or longer to be processed as do the
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purely adversarial cases (Pearson & Thoennes, 1982). Savings in publlc costs
are even more difficult to establish, as are Impacts on court case loads and
backiogs. For example, many mediation services primarily process cases that
would not be otherwise adjudicated. While +hI§ may Improve access 1o
Justice, It does not result In savings of public monies. Nor are
underutillzed services operating efficliently. However, mediation does appear
to remove from the courts certain types of Interpersonal cases that are
particularly distressing and time-consuming for judges (McEwen and Maiman,
1981; Cook, Roeh!| and Sheppard, 1980).

One conclusion from previous research on mediation In a variety of
substantive areas Is that many proponents of medlation have oversold this
alternative and have thus Inadvertently contributed to unrealistic

expectations about the process. A second conclusion s that voluntary

h

. medlation programs typically are underutilized by the public which hinders

the ablility of the process to reduce case backlogs and to offer a cost
effective alternative to litigation. Mandatory mediation programs handle a
much greater volume of cases and generally do so with high user safisfacflon;

At the same time, there are more positive conclusldns to be reached.
Mediation cllents report greater user satisfaction than do those who use the
courts. The mediated agreements are also perceived to be more equitable and
over time they are more likely to enjoy compliance. Thus, previous research
on the use of medlation suggests that it can make a distinct contribution to
the satisfactory administration of Justice and compiement court adjudication

In Important ways.
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Chapter 2. Implementing Divorce Mediation Services In the Public Sector

The resurgence of interest In mediation, and its rapid growth and
popularity in the substantive areas of divorce and child custody have
attracted the attention of courts across the nation and no doubt raised the
possibility of court-based mediation services In many of these jurisdictions.
in order to Implement divorce mediation services In the public sector, there
are at least four Issues that must be addressed. Broadly defined, these
issues are: 1) the role of'fhe governmenf.ln mediation services; 2) the
legal authority for the mediation services; 3) the service structure that
maximizes administrative and cost efficiencles; and 4) the specific
procedures that will govern the mediation service.

Role of Government

The government may assume one of several roles In the organization énd
operation of public sector divorce mediation services. The least active Is
that of faclllféflon. Such states merely refrain from enacting Incompatible
legislation or perhaps define and cite mediation as an alférna*tve in various
procedural laws or rules. States or jurisdictlions which encourage mediation
go beyond the mere mention of mediation and offer Incentlives to mediate such
as an expedited calendar or lower fees.

A more active role Involves the provision of services. Jurisdictions
which play this role are more effective In exposing large numbers of cases to
mediation and to Increasing dlsputants' willingness to try an alternative.
The most active role Is that of mandating mediation. These jurisdictions
reduire t+hat mediation be attempted before a court appearance wlil! be

granted.
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Sources of Legal Authoritfy

There |s great variety in the sources of legal authority for medliation
services. The legislative branch may-aUThorize medlaflon through explicit
statutes and this has occurred in California, Florida and Michigan. In many
more states, exIsting legisiation Impllicitly authorizes such a service in the
public sector. Examples of this Implicit authorization would Include
conciliiation statutes which are intended to promote reconci|iations as well
as the amicable settiement of disputes, or statutes emphasizing the goal\qf
protecting the rights of children. JoInt custody statutes may also be a
source of Implicit authorization since they often mention that courts may
order parents to seek appropriate assistance Iin formulating a Jolnt custody
plan, or may make consideration of the method used to resolve future
disagreements over child care one of the considerations in awarding joTh?*
cusfody.% |

In most states, the state supreme court may adopt rules of practice and
procedures that are effective in all trial courts of the state. This
mechanism could be used to create a uniform state-wide procedure for dlvorce
and custody mediation. Each Jurisdiction has I+s own procedures to Initiate
rules such as those dealing with mediation. Typically, they involve formal
commun ication between the state bar association and the supreme court, via a
rulemaking body composed of the public and the Judiclary, or by méans of a
committee which includes members of the public.

Local court rules and administrative orders may be used to formally
authorize mediation and Informally courts méy encourage mediation by such
procedures as dIfferenfléIIy referring mediated and non-mediated cases to

fast and slow dockets. On the positive side, local court rules are easy to
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implement; often they can be enacted by the domestic relations bench.

However, in systems where judges frequently rotate, reliance on local court

rules may Introduce a certaln amount of lhsfabillfy in the operation of a

medlation service..

A final approach the Judiclary may use to authorize medlation is the use
of ad hoc Judicial orders. Legislation routinely authorizes Judges to use
outside professlionals, such as custody Investigators or psychiatric
evaluators, to assist them In their determinations of the child's best
Interests. Loglcally, Judges could refer parties to a medlator by citing
this broader leglslative authority.

Within the executive branch, agencies that deal with dlvérclng and
divorced famliiles may Incorporate medlation Intoc +thelr activities either
Informally or, where authorized, formaily by holding public hearings for
Input and promulgating rules Instituting mediation. |

The establishment of mediation by Executive Order has not been fully
explored. To the extent that the governor Is involved In the enforcement of
support §rders, and assuming that mediation promotes compliance, I+ would be
possible for the chief executive to order its utilization.

Administration Options

Administration of mediation services through the Judicial department
offers several advanfages. Implicit statutory authority for the program Is
usually available. The judiclal department Is usually In a relatively s*rbng
position to make budget requests. |In- addition, there are several potentlal
means of self-funding avallable to medlation programs within the Judicial
department, the most obvious being earmarked Increases In docket fees. The

concept of hiring fraditionally titled empioyees to perform new functions has
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a precedent. Just as balliffs sometimes serve as law clerks, masters or
referees could perform medlation duties. Finally a court based service
Insures that the Interaction between the medlation program and the court
will be efficlent.

Other agenclies that might house a divorce mediation service would
include marrlage and family counselling services, custody Investigation
services or child support enforcement agencles. There are special
considerations In pursuing each of these options. For example, personnel
péfformlng family counselling can be readlly retrained to provide mediation.
Custody investigators might also be retrained although these workers are
usually obligated to report to the court and to submit to cross-
examination, which would be Incompatible with mediation formats that stress
confidentiality. - In addition, custody Investigators are often outside the
Jud!cialgdeparfmenf. This would introduce the need for coordination across
branches of government, a-pofen+la|ly more cumbersome process. Similarly, If
mediatlon were to Include child support matters In additlon to custody and
visitation, a mediation service administered by child suppoH‘ enforcement
agencles would require coordination with the judicial department.

In addition to the options above, medlation services could be housed In
a separate unit with Its own administrative system. This would free the
program from using existing personnel or Job descriptions, however, In most
states, It would also require new legislation and funding.

A final option would Involve contracting with the private sector for
services. This optlion eliminates expenditures of public monies for s%aff
training and sfarf-up and, depending upon the responsiveness, stability and

qual ity of the prlivate agency, it could be a viable means of offering
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mediation services.
Mediatlion Procedures

In drafting procedures for public sector medlation, It Is necessary to
consider how medlatlon Is defined, the eligibllity guldelines, how It Is
Initiated, the reciprocal effect of mediation and |itigation timetables,
confldentiality, the role of attorneys, quallificatlions for mediators and the
role of the pubiic agency In research and education.

Definltions of mediation usually stress the non-adversarial nature of
the process and that the authority for decislons rests with the parties,
although mediators are often glven the responsiblility of looking after the
chlld's best interests. Rules of eligibility may state what issues can be
mediated, clien* qualifications (for example excluding cases of known abuse
or Insuring medlation regardless of marital status, biological parenthood or
indigency), the filing and Iltigation status of medlation cllents, and the
max Imum duration cf medliation.

Inltiatlon guidelines must speclfy whether mediation Is mandatory or
voluntary. The procedures parties must take to Initlate services should be
clarified as should any Incentives that will be offered to those choosing to
mediate.

Family medlators generally prefer to have |itigation suspended while
parties attempt to mediate. Conclliation legisliation may authorize such
postponements. Guidellnes must note such suspensions as well as clarifying
when iitigation prbceedlng will resume In cases which falil to settle.

Medlation services a!so must consider the degree to which the service
provided will be private and confidentlial. Assurances of confidentiality may

rely on claims of privileged communications or the ruling that offers to
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compromise and settle are not admissible for the purpose of proving the
valldity or amount of any claim. Confidentiality may also be protected by
contract.

In some jurisdictlons mediators may have the authority to exclude
counsel for the partles from the mediation conferences. However, In planning
public sector services, attention should be given to Issues such as whether
med [ators meeprrIVaTely with attorneys and whether cllents are encouraged to
obtain separate legal counsel.

Specifyling the qualliflcations of medlators may touch on the Issues of
formal education, experience and In Jurisdictions using male-female teams,
sex may be a bona flde occupational qualification as well. State statutes
rarely sbeclfy Itabliitles for abuse of power by mediators. Instead,
mediators tend to be covered by the general provisions dealing with the
Ilablllfy of public servants. Finally, some agencies have developed In-house
policles and regulations to set professional ethical procedures and standards
for their mediators.

Public Information dlssemination may take the form of periodic programs
on divorce or subtopics such as divorce and children, and may Include the
distribution of printed materials as well. |

Based on the preceding information, It Is clear that there are a wlide
number of alternative approaches to the Implementation, administration and
operation of public sector mediation programs. The Issues ralsed above need
to be considered, and from the many options, a jurisdiction must select those
that best meet its speclfic needs, statutory structure and flnancial

resources.
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Chapter 3. Divorce Mediation Services In the Public and Private Sector

As the number of divorce medlation services expands, [t is Important to
understand who, in both the public and private sectors, éurren?ly of fer
services. Our survey of members of the Family Medlatlion Association and the
Assoclatlion of Family and Conclliation Courts offers a portrait of public and
.prlvafe sector services In operation In 1982,

Both public and private practitioners covered In the survey report that
the Impetus for establishing a mediation service was growing disenchantment
with adversarlal rescolutions In divorce cases. About a third of the publlic
programs also clted the Increased number of divorces and the need for more
expeditious methods of resolving disputes. Almost half of the public
service programs were Initiated by Judges and typically these judges merely
added mediation to the array of counseling and Investigative services offered
by the court.

Private sector services are generally offered either by sole
practitlioners or private, profit organizations, andifhe principal source of
income Is client fees. Only a small percentage of public programs charged
fees. Most relled on state or county funds and many were supported at least
in part by earmarked Increases In dlvorce filing fees, marriage |license fee§
and fees for metions to modify of enforce cusfody/vlslfaflod orders.

The average fee charged by a private practitioner varles according to
the educational background of the mediator. Those with legal degrees
averaged $68 per hour while those trained as family therapists averaged $52
per hour. Further, mediators with legal degrees are more |ikely to be found
In the private than In the public sector. The publlic sector relies almost

entirely on soclal workers and marrlage and family therapists. This Is
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predictable given that most publlc sector servlces require master's degrees
In family counselling, soclial work or related flelds.

In bo*h.prlvafe and court-based services, over 70 percent of the
mediators report that they have received specific training In mediation.
Respondents In both sectors are divided on the Issue on licensing of
mediators. Opponents contend that the fleld Is too new and too little Is
known about the necessary training and education. These respondents feel
that the fact that many mediators are already certified In the flelds of law
or soclial welfare Is adequate to protect the public. Those who favor
certification and licensing feel It will promote uniformity and qual ity and
deter those with |ittle tralning or experience from practicing.

Practitioners in the public and private sectors differ In the amount of -

+ime they devote +o medlation. The private sector respondents spend about 35

fpercenf of their time In mediation while publ ic agency respondents report

' +hat medlatlion accounts for half of their time. Prlvate sector respondents’

devote the bulk of their time to a variety of other activities including
legal services, marriage and divorce counsel Ing, general therapy, non-divorce
medlation and arbitration and, In 20 percent of the cases, mediation
training. | |

The type of Issues medlated in private versus court-based programs
also dlffer. Aimost 70 percent of the pr!;afe programs mediate ail dlvorce
Issues, while.courf services are typically (64%3) limited to mediations of
custody and vlslfaflén matters. In part, this difference may reflect the
fact that court programs focus on contested custody cases that would
otherwise backlog the courts, while private services feel no need_to limit

+hemselves In this respect. Moreover, many court-based services have grown
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out of court counseling services that have traditionally focused on non-
financial matters.

Public and prlvafe—baéed medlators also tend to view confidentiality
Issues dlfferenfly; In public agencles over a third of the organizations
report that the same Indlvidual acts as both a mediator and an Investigator
on a case, while virtually no private sector mediators serve this dual
function. Not only Is It often the case that private sector mediators do
not perform Investigatlions, it Is also the case that they view the roles of
Investigators and medlators as far more Incompatible than do their public
sector counterparts. While many public sector personnel note that clients
generally prefer having their Investigation conducted by someone they trust
and appreciate the savings in time and money that result from mediators also
serving as Iinvestigators, private sector medlators are fairly consistent in
the emphasis they place on the confldentiality of the mediatlion process.

The publlic sector programs In our survey averaged nearly nine times the
number of cases seen by private programs. Thus, the average number of cases
in a public program was 500 as opposed to 60 In a private agency. One ma jor
reason for this Is dlfference; In referral sources. Publlic program clients
are referred by the court, while private services rely on self-referrals. As
a resuit, finding cllents Is a problem for over half of the private but only
ten percent of the public programs. One consequénce of the dlfferences In
case volume Is +he,fac+ that publlc sector mediations require less time than
thelr private sector counterparts. Publlc sector mediators report they
spend less time Introducing the process, provide less Information about the
legal system and offer less ad;rce on the family's financial situation.

All medlation service providers Indicate that it is Important to Iinvolve
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the disputant's attorneys In the process In order to Insure their commitment
and undefsfandlng, but few af*ofneys attend mediations in elther the public
or private sector. Medlators In the private sector are fairly evenly dlvided
between those who do and those who do not meet with the children. In the
public sector, mediators generally (73%) do not see the children.

Compar Ing agreement rates Is difficult given the low volume of cases In
private medlation services as well as the dlfferences in self-referred versus
court-referred clients. Generally, in both sectors, between 56 and 65
percent of the cases are reported to end In an agreement. When solutions are
reached, mediators and cllents typlically draft agreements which are then
revised by clients' private attorneys. Because agreements in the private
sector are more'likely to include financial settlements, thelr agreements are
sometimes drafted by advisory attorneys rather than the mediator. About 77
percent of the private and 55 percent of the public sector programs report
that they routinely Include clauses in agreements discussing the methods of

resolving future disputes. However, more (60%) of the publlc sector than the

private sector (37%) medlators report that clients have actually come back to

make revisions.

Most respondents have a difficult time descrlblng.whaf types of cases
are best suited to mediation. For example, 60 percent of the private and 40
percent of the public sector medators feel that all Issues can be medliated.
The unsuitable cases menflongd tend to be those involving violence, neglect,
drugs or alcohol abuse. However, most respondents agree that prior
communication patterns are Important in reaching settlements, as Is general
dlvorce adjustment. The traits of a successful medlator are also elusive.

Most respondents feel that they use a wide variety of styles and techniques
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and that thelir approach depends upon the individual case.

About half of the respondents in both the public and private sectors

express some concern about being challenged with the unauthorized practice of .

law. However, virtually no respondents In either sector had actually
received such a challenge. Overall, the public sector reports that the local
Judiclary and bar are supportive of the service they offer and the private
sector reports greater amblvalence. It is difficult to determine whether the
amblvalence and skepticism are the result of private sector mediators'

exper [enced cohpeflflon with attorneys in the lucrative areas of financlal

and property settlements or whether the private sector.Is simply viewed as

sub Ject to no particular supervision or quality controil.

in general, the survey reveals enormous diversity In the divorce
mediation services operating In 1982, aﬁd a tfremendous surge of services
within recent years. No doubt both patterns will continue to hold as the
decade progresses.
Section Il.
Chapter 4. Custody Medlation In the Los Angeles Conciliation Court

One of the three court-based mediation services selected for Indepth
sfudy was the Conclilation Court of the Los Angeles Superior Court. The
Cbnclllaflon Court began as a marriage counseling unit within the court in
1939, From Its Inception the program enjoyed relatively high status,
autonomy, funding, and perhaps most Imborfanfly positive ties with the local
Judiciary. Under the supervision of a series of Interested and concerned
Judges, the Conclliation Court expanded from marriage counseling to the
mediation of custody and visitatlion disputes and pre-mafl+al counseling for

minors.
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The court first began conducting medlations In 1973 at the Insflgaflbn
of a Family Court Judge. In 1977 a local rule was promulgated making
medlation mandatory In all cases of contested custody and visitation.
Although the survival of the Conciliation Court came Into question with the
passage of Proposition 13, California's radlcal property tax |imitatlion law,
a lobbying group comprised of civic leaders and former Concilliation Court
cllients was successful In pushing for enactment of Senate Bill 961 which made
mediation mandatory and provided the Court with a secure funding base
generated by earmarked flling fees.

Currently, the Los Angeles Conclliation Court Is housed within the
Family Law Department and provides services to famililes in downtown Los
Angeles and nine branch courts. Cases Involving contested child custody and
visitation are routinely flagged through Order to Show Cause proceedings
and/or daily Master Calendar Calls. At the daily calendaf call, attorneys
and thelr cllents obtain a "Minute Order"™ from the clerk and proceed
immedlately to the Conciliation Court to be seen by a counselor. In recent
months, greater proportions of litigants and attorneys are voluntarliy
calling the Conclilation Court tfo schedule'an appointment with a counselor
prlor to the Order to Show Cause Hearing.

The mediations conducted by the staff generally Include a brief meeting
between attorneys and staff counselors while disputing couples attend an
orlentation program about mediation and its benefits for children. After the

orlentation ends, the attorneys usually leave and the counselor meets with

‘the couple. After clarifying his or her role In the mediation process, the

counselor attempts to identify the Issues In dispute, help the parties to

ventllate some anger and explore settlement options. Although children are
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not routinely seen by most counselors, some counselors prefer to Include the
children and/or bring the children to mediation If the paredfs present
dramatical ly dlfferent versions of the child's needs and preferences. Most
cases are elther resolved or referred back to court after a single mediation
sesslon which Is unlikely to last more than two or three hours. However, a
signiflcant number of cases are scheduled for a seéond appointment.

The Conclliation Court has adopted a policy of strict confidentiality
and no Informatlon obtalned In mediation may be communicated to Judiclal
officers, Investigators or court psychlatrists. Alfhough some counselors
regret the loss of Infofmaflon, most support this policy. In 1981, the
Conclillation Court processed 4,458 petitions concerning custody and
visitation matters. Nearly half of these resulted In some sort of amicable
agreement. While the Concliliation Court staff does not typically discuss the
fInancial aspects of divorce, these [ssues are currently handled In mediation
on an experimental basis by panels of attorney mediators.

Interviews with the director of the Conciliation Court and 17 family
counselors reveal strong philosophical support for medlation at all staff
levels. There Is agreement that mediation Is a pragmatic problem=solving
process as dlistinct from therapy. However, there are differences In staff
approaches to service delilvery with some members being more sensitive to the
need to service a high volume of clients with the least amount of delay and
others making cllent outcomes a higher priority and taking longer amounts of

time with each family.

Counselors express a great deal of job satisfaction and enjoy autonomy
and esteem. Staff morale is high and there s fierce competition for a staff

position when openings occur. They also feel as though they are providing a
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valuable service to people and many enjoy the dynamic environment fostered by

the rapid crisis Intervention type work. On the negative side, counselors

‘report that they tire of seeing a steady stream of angry parents.

Mediation Is wldely accepted by the legal and mental health communities
in most of California. Judges attend conferences on medlation and many
testiflied In favor of Senate Bil| 961 which made mediation mandatory In cases
of child custody and visitation. The Judges also show thelr support by
refusing to permit attorneys and |itigants to short clircult the mediation
process. They also respect the confidentiallity provisions adopted by the
Concliliation Court.

' I+ appears that the attorneys who are most familiar with the
Concitlation Court are also the most supportive of the process. These
attorneys apprecliate not having to deal with the more emotional aspects of -
the divorce process. On the opposite end of the specffum are the system's
critics who regard mediation as a waste of time, and these attorneys often
communicate their antipathies to thelr cllents. Stil| other attorneys are
simply unfamiliar with the process and may Inadvertently explain the process
to thelr clients as a reconciliatlion procedure and/or an evaluation.
Attorneys of all dlspos!+lons are rarely more enthusiastic about custody
evaluations than medlatlions and fénd to criticize the sub Jective nature of
evaluations.

The Los Angeles Concliliation Court remains unique In several respects.
l+s scale makes it the largest program in the nation. It also moves clients
directly from a court appearance Into medlation and adheres to the view that
couples are psycﬁologlcally prepared to resélve problems on the day they come

to court. The Los Angeles Conclliation Court guarantees Its clients'
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confidentiality. |+ also makes mediation mandafofy in all cases of contested
child custody and visitation and this Is strictly adhered to by judges,
referees and other judlclai personnel. Lastly, the Program Eonflnues to
change and experiment. In point Is the Court's recent move to allow couples
to set mediation appolintments and Its organization of panels of prlvate
attorneys to mediate financial disputes.

Chapter 5. ng:ody Mediation In the Family Division, Connecticut Superlior
r+

The origins of the mediation service In Connecticut date to 1958 when
Judges began referring custody and visitation disputes to probation officers
for a determination of facts. Probation officers were also assigned support
enforcement duties. Probation officers had previously supervised probation
and conducted presentence Investigations for the criminal court and |acked
specific training In family dynamics and divorce. To develop staff
expertise, a few offlcers were assigned divorce cases on a routine basis. In
this manner, the Family Division was created.

In 1963, an offlicer In the court In Stamford, Connecticut, developed a
novel technique for resolving many non-support cases. He chose to meet with
the parties Involved or their attorneys to attempt a resolution. He found
that the Informal negotiation approach was effective In 65-75 percent of
these cases. As time passed, the approach spread to other courts and judges
and attorneys became convinced that the "hallway" method was effective In
resolving support cases. By 1967, the approach was used to resolve custody
and visitation disputes and the tradition of court conferences or
negotiations was firmly established In many of Connecticut's courts. The

Family Relations Dlivislon remalned responsible for support enforcement as
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well as custody and vlslfafion and the Division grew with the Influx of
federal monteslfor support enforcement.

During the mid=-1970s, Connecticut's negotiations or conferences began to
evolve into a more formal process of mediation. Members of the Family
Division staff attended a conference.of the Assocliatlon of Femlly and
Conclllaflon Courts and visited the mediation program developed in Henneplin
County. Several staff members began to experiment with medla?lon and were
encouraged by thelr results. Other staff members, however, resisted the
+rend toward medlation and remained convinced of the necesslfy“of‘fhe custody
study approach and were skeptical about the ability of disputing parents to
make responsible decisions about thelr children. A serlies of seminars was
Initiated to discuss medlation and enhance staff support for the process.
A pilot mediation program was Inlflafedhln +he New London Court in 1977. A
male-fefmale team was utilized to Insure.fhaf a single mediator did not
dominate the session and to offer a balance between the sexes during sessions
with husbands and wives. After six months, 1t was decided to expand the
program to other offices in the state. State-wide expansion was accomplished
by selecting certain officers at various courts to participate in
experiential training in New London with the experimental team.

While the mediation program emerged from hal {way conferences, [t never
replaced the latter system. At each court location, at least one day a week
s devoted to the "short calendar" for brief Items such as the promulgation
of temporary orders. Short ca]endar days yield many mediation referrals so
one or two representatives of the local Family Relations office attend court
on these days. Many counselors conduct brief negotiation sesslons at ?he

court. |In Hartford, the negotiatlion process Is most developed and one
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Individual specializes In on-the=spot negotiations. Negotiations are more
directive than mediations, with the counselor often engaging In obvious
bargaining and compromise-seeking. The process Is used to resolve financial
disputes, establIsh temporary divorce arrangements or resolve minor problems
regarding custody or visitation.. More baslc custody and visitation
disagreements and permanent custody/visitation arrangements are referred for
mediation sessions or case studies.

Today, custody and visitation medlation services arg‘offered in the 13
offlces of Connecticut's Superior Court by some 37 Family Relatlons
counselors. Although the process Is fhéoreflcally available to all couples
who have flled a motion to modify existing arrangements, the actual provision
of medlation services varies from court site to court site. Variations can
be attributed to the policles of each Family Relations office, the attitudes
of the local bar and the proclivities of Individual Judges. |In some courts,
attorneys routinely seek out Famlily Relatlions counselors on short calendar
days and refer cases for medlation. In other courts, a presiding judge will

announce at the beginning of the short calendar call that all disputants must

discuss thelir problems with a Family Relations representative prior to-

obtaining a court hearing. Only a few ‘judges remain reluctant to refer cases
to medlation. »

The adminisfra?lon of the Family Relations Division attempts to foster
program uniformity and comparablility across the state in several ways.
'Firsf, I+ uses training, supervisory and salary procedures to promote staff
loyalty to the state-wide program as well as the local office. Second, it
has promulgated a set of guidelines to be used In determining whether or not

a case |s appropriate for medliation. Cases are conslidered Inappropriate
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when: a) there are allegations or evidence of child abuse or neglect; b)
+here have been multiple social agency or psychiatric contacts for the
parents- and/or children; c) the case Is post-dissolution and has Involved
bitter confllict and frequent court appearances and d) one or more adults has
"serious psychological problems or has demonstrated erratic, violent or
severely anti-social modes of behavior." When these conditions exlst, cases
are referred for a custody study or court hearing to determine arrangements
that will be In "the best interests of the child". Those cases that are
referred to mediation and deemed to be appropriate are set for appointment
between one to six weeks of a referral date.

The medliation process used by Family Relations counselors commonly
involves the generation of cllen+ commitment to mediation and discussion of
possible solutions to the custody and visitation dispute. Little time Ig
devoted to a dlscussion of the marrlage and dlvorce although some counselors
permit clients to alr their grievances for a few minutes before they focus on
the Issues at hand. The decision to Involve children in medlation Is
strictly a team declsion and Is rarely Invoked. !n most offices across the
state, attorneys have no direct Invol vement in mediation.

Agreements generated In medlation are received by the party's attorney
who Is then Instructed to submit It to +he court as an interparty
stipulation. lf a couple fails to reach an agreement in mediation, the
Family Relations counselor simply reports fo the court that there was no
settlement and a court hearing may be scheduled. In large Family Relations
offlces, cases which move from medlation to custody study are reassigned o a

new counselor. Small offices co-mediate with counselors from a nearby office

'so that there Is always a counselor In the original offlce who Is unfamiliar
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with the medlation of a case in the event it is reassigned for custody study.
~In rare Instances wﬁere co-mediatlion across offices Is not posslbje,
medlators may subsequenfly'have to. act as evaluators.

Interviews with mediators reveal that most are in their 20's and 30's
Nearly half hold a Master's level degree or are enrolled In a Master's
program. They are tralined In mediation In an experiential fashion by
supervisors and experienced mediators. They also observe mediations and co-
mediate with experlenced.counselors. During 1981-1982, counselors in two
court offices were Involved with the mediation of.nelghborhood and community
conflicts on an experimental basis. Counselors are enthusliastic about
mediation and enjoy the challenge and sense of accomplishment. Most prefer
media+lons to custody studies and find it more enjoyable, constru-+ive, and
efficient. There Is strong support for the team approach to mediation among
counselors. However, mediators In some offices do cite problems with heavy
case voiume and the Iinability to hoid muitipie sessions. Severai attorneys
also expressed concerns that counselors are "overworked and underpald™ and
would eventually become jaded. Some counselors would appreciate morz ongoing
training and The_oppor+unlfy to co-mediate with a wider varlety of counselors
and many would llke fo see more public education about medlation so that
clients better understand the goals of the process.

The mediation program of the Family Division of the Connecticut Superior
Court remains unique In several respects. Flrsf; it Is state-wide with
mediation services offered at 13 different court locations. Secdnd, the
program also offers Ilflgan+§ an opportunity to participate In negotiation

sessions designed to resolve disputes on the day of an Initlal court

appearance. Third, the program rou+lne|y uses medlator teams comprised of a.

36

P




S SN AN R N AN BN S mm w B SN N A N S S EE e

male and a female. Finally, the Family Division Is experimenting with the
mediation of a varlety of non-custody matters including spousal abuse aﬁd
community conflict. |

Chapter 6. Cusfody Resolution Counseling in Hennepin County, Minnesota

The medlation service offered Iin Hennepin County originated In the

Hennepin County Probation Office which began to conduct custody

investigations In 1935 as a result of Judiclal dissatisfaction with the
report-making abilitles of welfare workers at the Hennepin County Welfare
Board. By the late 1940s, probation officers were overwhelmed with divorce
cases as well as their tradltional probation duties. Upon the recommendation
of the judiclary, a legisiative study committee was organized to study the
processing of domestic relations cases and In 1951 the comﬁlffee recommended
that a Family Couff be established and no-faulfi divorce laws be passed.i
Alfhougg)fhe legisiature defeated the proposed bill, it compromised with fhe.
establ ishment of a Domestic Relations Unit within the Adult Criminal Divislon
of the Probation Department. In 1956 and 1957, a speclialized Domestic
Relatlons Divislon was created which firmly established domestic relations
work as an independent area of concern. Probation offlcers working within
the Domestic Relatlons ‘Division became knowﬁ as family counselors and the
qual ity of the services provided by the speclalized division improved.

By 1969, the Division staff consisted of three supervisors and 18 family
counselors. Their duties consisted largely of performing custody study
reports for the court In all contested divorces. Newer services offered by
t+he Division Included marriage counseling, Juvenile marriage studies and
counsel ing for divorcing couples. In 1964, the staff also experimented with

a new approach fo custody study that emphasized family decision-making which
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was known as "Multiple Impact Therapy". Although the approach was abandoned
because It was too expensive, the philosophical seeds for mediation had been
planted and the staff never fully returned to a purely investigative custody
study format. |

Other events that shaped the emergence of the current medlation service
in Hennepin County were the passage of no-fault dl;orce legislation in 1973,
the appointment of a speclalized family Judge to hear domestic relations
matters In 1974, and the éppolnfmenf of Robert Wyckoff, as director of the
Domestic Relations Divislion, also In 1974, During the ensuing years, the
staff organized a public education program about divorce known as a Divorce
Experience Program.. In 1975, half of the Division's counselors travelled to
Madison, Wisconsin to meet with family therapist Car| Whitaker to dlscuss
sel f-determination for familles and to ylsl? an experimental program In
Madison, Wisconsin offering |itigants alternatives to custody investigations.
Based upon these contacts, the staff began to provide mediation services In
1975 and formally adopted a policy to mediate contested custody cases In
1976. Half of the staff viewed mediation as a task-oriented process to reach
agreements. The other half viewed It as a therapeutic opportunity to deal
with the emotional consequences of divorce. As a result, medlation was
referred to as Custody-ResoluTIon Counsel Ing to convey the notion that the
process involved both problem=solving and counsellng orientations.

Today, the Domestic Relatlons Division consists of a director, a
supervisor, 17 family counselors, one child psychologlist, two case aldes and
five support staff. Traditionally, funding was suppiied by +he county;
however, in June 1982 the county adopted a fee system In an effort to balance

Its operating budget. In cases referred for mediation, the first hour Is
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provided free of charge and subsequent sesslons are billed at $25 per hour.
Many counselors do not approve of the move to make services avallable on 2a
fee basis, although most do not feel It has significantly changed the
programs or its cllent base.

Cases are flagged for medlation by the presiding Judge or one of four
referees who hear domestic relations mafferé. Services are provided to
Iitigants at elither the pre- or post-dissolution phase. Case referrals for
mediation or custody study vary with the prociivities of Individual Jjudges or
referees. A survey of referees conducted several years ago showed that
studies were preferred in cases Involving a good deal of post-decree
litigation or where there were allegations of physical abuse. While
counsqlors prefer that all cases be referred for mediation with a study to
be Initiated only if mediation proves'fo be inadequate, there is a great deaLt
of varlation In the referral habits of referees and judges.

Once: referred to the Domestic Relatlions Division, an Intake worker
In+ervlews cllents and obtalns background Information. The supervisor
assigns each case to a counselor. Counselors schedule appointments with

clients usually 2-3 weeks following the intake Interview. Mediatlions are

~ conducted by individuals or teams that are organized on an ad -hoc basis.

The staff shares a phllosophlical commitment to self'defermlnafton and
views medlation as a self-determination process. Despite the diversity in
counselor styles, most ldentify three phases +o the mediation process. Phase
one Involves ellciting commitment to the mediation process and establishing
rapport. The second phase of the process Involves Identifying and discussing
problems and disputes. The third phase of the process Involves the selection

of the most attractive solution alternatives. Mediations last from one to
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six sesslons, and the average number of hours spen+ on each case has dec!ined
over the years. For example, in 1979, the average was 9.5 hours. In 1980,
the average case took 7.2 hours. The reduction has been attributed to
greater staff skill and a more focused emphasis on self-determination and
problem=solving as opposed to family dynamics. Children are frequently
Invoived with the medliation process as Qell as step-parents and relevant
grandparents, etc.

|f a medlatlon agreement Is reéched, the medlator notifies the attorneys
of the terms of the agreement and one attorney enters the agreement with the
court as.én inter-party stipulation. |f no agreement has been reached, the
court s apprised of this and a hearing may be scheduled. More typically,
the couple proceeds from an unsuccessful mediation to an evaluation. Unt+il
1981, It was common practlice to reassign an unsuccessful mediation case to a
new counselor for ‘a custody study. In 1981, 1+ was declided to routinely
assign counselors to perform both functlons on a glven case and thereby
reduce duplicative efforts and the time required to perform both services.
The Division has never had a formal pollicy assuring cllents confldentiality
In the medlation process and counselors have nevervbeen'rmmune from subpoena.
The 1981 change, however, represents a departure In practice and while some
counselors féel uncomfortable with It, most feel that the custody study
process Is enhanced by the rapport developed and the Information gained
during mediation. .

To be hired as a counselor, an individual must have a Master's degree In
a behavlioral sclience or a bachelor's degfee along with +yo'years of
counseling experience. Quallified applicants take a test that covers

counselIng and social issues. An additional step in the hiring process Is an
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interview with the director, supervisor and one family counselor. Continued
education is encouraged and many family counselors are working toward
advanced degrees. !n addition, there are bi-monthly staff training programs
during which relevant professional members of the community are Invited to

make presentations.

Interviews with staff counselors reveal that most are very satisfiled

with their work and feel as though they are helping families in a |

constructive manner. They also appreciate beling part of a program that is
noted for Its professionallism and quaiity. The staff s housed In one
building and there Is a great deal of lnferachon +hat fosters unity and
communication. The only raal concern expressed by staff members was the fear

of program Jeopardy through. the actions of individual judges.

During [*s history, the Domestic Relatlons Division has generally

enjoyed strong Judicial support. During 1982, a presiding Judge was
appointed who had strong reservations about mediation and referrais for
medlation dropped by two-thirds. That experience Impressed the staff with
the tenuousness of the program and although the current presiding Judge Is
supportive of medlation and +he referrals for this service have Increased,
many staff members favor the passage of legIslaTIon'whlch would make
mediation mandatory in cases of contested child custody and visitation and
protect the program from the vicissitudes of Individual Judges.

The attorney population appears to be favorably Impressed with the
Division and provides speakers for the Division's Divorce Experience Program.
The Bar Assoclation also defended the Division when ffs utility was

chal lenged In 1982 by fhe presiding Judge.

The mental health community Is most supportive of medlation and the
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Domestic Relations counselors and many private counselors refer thelr cllents
to the Court for mediation. Many university professors in Social Work and
Family Relations send students over to the Division for fleld work
experlences. And In 1979-1981, the Domestic Relations Division was the site
of a research project conducted by a soclology professor at the University of
Minnesota with the support of a Minnesota foundation.

Despite the age and reputation of the Cusfody Resolution Program, in
recent years, the Program has faced serious challenges and ;hanges. One was
the decision to Introduce fees for mediation services. A second wés to
have the same counseior handle a case which moves from medlation to a case
study. Perhaps the most dramatic change, however, was the experience of
program vulnerability as a result of the actions of an unsympathetic judge.
Clearly, one of the Division's objectives during the coming years will be to
attempt to make the program more secure and Immune from judicial changes. |
Chapter 7. A Preliminary Portrait of Client Reactions to Three Court

: Mediatlon Programs

OQur longitudinal surveys of cllents at the three court-based med!ation
progréms described above offers a portralt of the fype; of cllients served In
each location and thelr reactions to the experlience of mediation.

The demographic characteristics of disputants across the sites are
fairly similar, although,as in the general population, the client base In Los

Angeles Is the most racially heterogeneocus and the cllent base in Minneapolls

the most homogeneous. With respect to educational backgrounds, we find that

the Minneapolls sample Is least apt to have dropped out before completing
high school, while Individuals In the Los Angeles sample are more |ikely to

have at least some col lege education.
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About 70 to 80 percent of the samples at each site are employed full
+ime. Occupational classiflications are fairly similar across sites, tending
to be bimodal divided between professionals and clerical workers. Mean
incomes In Los Angeles and.Mlnneapolls are roughly $18,000. Mean Incomes in
Connecticut and Colorado average $2,500 less.

The Connectlcut court Is equally likely to see pre- and post=divorce
cases for medlaflon (50%), while the mediation services In Los Angeles and
especially In Minneapolls serve mostly new divorce cases. Because so many
Connectlcut cases are post divorce, financial dlsputes are less |ikely to be
a problem at this site compared fto the programs atthe other courts.

Mlnneapolis respondents appear to enjoy the best relationships with

thelr former spouses. Only 30 percent here, versus 50 percenf elsewhere,

report that cooperation Is Impossible or something they no longer fry. Thl;
dlfference appears to hold even after controllling for pre and post

‘dissolution status. In addition, less than 10 percent of the Minneapolis

respondents, but 15 to 20 percent at the other sites reported falrly frequent
violence during the marriage.

Prior to mediation, visitation is sporadic In about 40-50 percent of the
cases at each site. These children see their noncustodial parent
Infrequently and/or are unsure when this barenf will visit. Yet, despite
this, actual visitation averages between seven and nine days per month at
each site.

One prac+lcél conslderation with.respect %o visitation Is the distance
separating a child's parents. In Connecticut, spouses tend to live 16=17
miles apart. In Minneapolis the distance [s 33 miles. On the average,

parents In Los Angeles |ive 100 miles apart.
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Other problems surround visitation In addition to distance.
Approximately 40 percent to 50 percent of the respondehfs at each site are
concerned about the child's wellbeing while s/he is with the other parent. A
comparable percentage worry about the other parent verbally deriding or
belittliing them in front of the children; and 20 percent to 30 percent are
concerned that visitatlion [s spolling the children. For example, one
noncusTodIél mother In Connecticut worried about taking her children to
dinner and the movies. As she puts It+: "The kids are getting used to beling
dated. |t's not a natural relationship.”

Three months following medlation, respondents were asked to reflect back
on the process. In doing so, they report some variations by site In the
duration of the process. In Minnesota, mediation takes the most time. The
average number of medlation sesslons In Minnesota Is 3.3. In Connecticut,
the average number of medlation sessions Is 1.5, and In Los Angeles the
average case requires 1.7 sesslions.

The mediation sites ailso differ with respect to the participation of
children and attorneys. While most (75%) Los Angeles respondents report that
thelir lawyers were seen by_fhe medléfors, this Is noted by less than 20
percent In Minneapolis and Connecticut. By contrast, children are most
likely to be seen by mediators In Minneapolis (66%), followed by Los Angeles
(28%) and Connectlicut (15%).

Agreement rates are fairly comparable across sites. About 40 percent at
each site report reaching a permgnenf custody/visitation agreement. In
addition, reactions to the mediation process were fairly slmflar at each
location. Almost half of the resbondenfs at each site report feelling

defensive and angry during much of the session(s). On the other hand, most
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respondents feel! the medlator spent neffher too little nor too much time on
problems dealing with the marriage and most feel the session(s) focused oﬁ
the children's needs and best Interests.

Regardless of outcome, mediation users at all the sites would recommend
the process to others. As expected, those who produced agreements on custody
and visitation are most enthusiastic. However, a clear majority of those who
failed to generate agreements would still encourage others to try. - 1

Does medlation meke a difference In the way former spouses relate to
each other following the dlvorce? One way of assessing this is to ask
respondents outright. Using this approach, we find that three months after
mediation, respondents feel that when the process fails to produce any
settlement, I+ also falls to result In Improved spousal relations. On Thg
bright side, relatlionship improvements are noted for almost a third of fhos;
who produced any type of settlement, even a partial or temporary one. About
10 to 20 percent of the respondents at all sites sald the process worsened
thelr relationship with an ex-spouse, regardless of the mediation outcome.

I+ appears that parents who successfully mediate are more likely to opt
for Joint custody but are no different than their less successful medlation
or adversarial counterparts In thelr post-mediation assessments of child
ad justment, thelr visitation patterns and their co=-parenting behaviors. .
Approximately ode-*hlrd to one-half of parents at each site maintain that
thelr children have Improved during the three months following the mediation.
Visitation at each site and for all cllents ranges from 6-8 days per month.
Joint custody Iis the most comhon custodial arrangement of successful
mediation clients In Los Angeles and Minnesota and Is also most typical for

unsuccessful mediation cllents In Los Angeles. Mother-only custody awards
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are most characteristic of dIsputants who fall to reach mediation agreements
In MInnesota and among both successful and unsuccessful mediation clilents In
Connecticut. Lastly, ‘uslng a shortened version of a co-parenting scale
developed by Ahrons and Goldsmith (1978), we find that successful mediation
clients In Minneapolis appear to be better able to co-parent than thelr
unsﬁccessful counterparts but that this pattern does not hold at the other
mediation sltes.

Our survey of users reveals that court-based programs see a varlety of
d!spufes‘and cllents, and that cllient dIfferques at each program reflect the
unique demographic profile of each geographic area. Despite the diversities
In thelr dellvery of services, the programs share comparable settlement rates
and high degrees of user satisfaction. The respondents at each site feel
mediation is a l!ess detrimental approach than court hearings. However,
medlation Is unable to produce dramatic effects In terms of Improved spousal
cooperation, co-parenting and smooth visitatlions. These behaviors seem to be
the result of long=-standing relafionshlp confilcfs not easlily altered or

repaired by mediation Interventions.

Chapter 8. Medlation Process Analysis: A Descriptive Coding System

Coding frameworké have been deslgned’ to study marital Interactions,
psycho+herapy} crisis Intervention and negotiations (Zechmeister and
Druckman, 1973; Walcott and Hopman, 1975; Willlams, 1980). Sdch frameworks
al low researchefs to observe or listen to these processe§ and to assign
actions or statements of each participant to one of fhe codes In the system.
Following such categorization, It Is possible to analyze fhe data generated

for various patterns: e.g., to ldentify professionai styles or approaches,
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to describe how lmpa;se sltuations afe typically and/or most appropriately
handled, or discover what stages or steps exist in the précess under study.

This small group empirical approaéh represents a new manner of analyzing
the process of medlafion and one designed to better understand the mediation
process and the factors associated with its success or failure. As project
consultants began exploring coding schemes, It was discovered that no
framework existed which was entirely sulted to the study of mediation.
However, the Gottman marital Inferaﬁfion coding scheme (1979) seemed the
closest appfoxlmaflon. Orawing from earlier systems developed by Hops et al
(1972) and Olson and Ryder (1970), Gotitman defines the unit of speech as the
Independent clause and éodes each according to content and tone. The content
categories conslist of 27 behaviors grouped into eight generali headings: 1.
agreement (direct assent); 2. disagreement (direct dissent); 3. communication:
talk (clarifying, focusing and examining the dlscussion); 4. mlndreadtng
(assumptions about feef!ngs, behaviors or opinlions); 5. problem solving and
Information exchange (offering Ideas or feelings); 6. summarizing self
(rephrasing Ideas); 7. summarizing other (paraphrasing statements made by
another); and 8. expressing feelings about a problem.

In order to capture the problem solving nature of the mediation process,
several categories were altered and a few new ones were added. The revised
scheme Is described below.

The first major category Iis "Process". This category capfdres the
"what" and "how" of negotliation. Specifically It Includes agenda statements
that discuss which issues wlli be medlafed; or redirect the discussion to
these previously agreed upon toplcs. It also Includes suggestions regarding

pegatiating hehavior. Statements coded here would include recommendations
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for a time-out or period of sllence; role playing or fole reversals, or
requests that the parties speak directly to one another rather than. through
the medlator. Finally the "Process" category includes ng:ggiiéns of
Negotiating Behavior and Praise of Negotiating Behavior such as praising open
commun ication and concessions or confronting someoné with an unwillingness to
bargain or to |lsten.

The second category flnformafion% includes all proffered lnformaflon'as
wel! as requests for the same. Subheadings include lnformation about
mediation and lts alternatives, Information ahout chlldren. Information about
spouse and lnfarmation ahout salf. In each case only clear statements of

fact are coded here, not opinions, feellngs or assumptions.

The third category Is "Summarize Other". One of the most frequently
cited goals of medlation is the fostering of communication between the
disputants. Summarizing what had been sald helps to demonstrate an
understanding of another's point of view. For this to happen the intent of
each statement must be appafenf. Further, by summarizing the statements made
by pa-ties who communicate poorly, mediators may teach communication skills
and balance the power, at least partially, between members of a couple where
only one party communicates well.

The fourth category, "Self—dlscloéure", codes statements regarding one's
own opinions or feelings that are not properly conslidered facts.
Subcategorles Include agree and disagree which indicate simple assent or
denial or another's claims, such as: g

Wife: She crled because you didn't come In the house with her
[daughter].

Husband: That isn't true (disagree).

The feellngs subcategory codes statements of or request for disclosure of
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feelings rather than facts or Ideas. The empathy category consists of
behaviors Indicating that the speaker sympathizes with another's feelings or
wishes. Empathy moves a step beyond merely summarizing the other. The
intent Is not to Indicate a Iiteral understanding but to convey that the
speaker appreclates the other person's feelings.

The fifth general category Is "Attribution Statements", or mindreading,
In Gottman's schema. Subcategorles Indicate whether the speaker Is
attributing ldeas or behavlors and to whom the attributions are being made.
Attributions may be In reference to past (e.g., "He came late to get the
children Just to keep me waiting"), present (e.g. "You're saying that so you
can be sure | don't get any week=-night visits") or future behaviors (e.g.
"He'|| never get them back on time.")

The sixth category of M"Proposed Solutions" is used to code ‘proposed::

‘solutions focusing on hushands, wlves or hoth parties. It Is also used to
.code statements of problems with a solutlon or other non=specific solufion.

Taik.

The seventh headlng, "Agreements"™ codes statements of substantive
consensus. Mediatlons which begin with statements |ike "you already agree
that you want Joint custody™ would be coded agreement--hefore mediation.
Similar points of agreement during the session would be coded agreements—-—
here and now. Flnal settlement statements reflect comments In reference to
the final agreement; the future disputes subcategory codes statements such
as:

Medlator: |f you have problems...you're aiways welcome to come back
here. -

The flinal category "Interruptions" was added to allow for the systematic
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coding of interruptions Including who was Interrupted and by whom.

Each behavior Is not only assigned a behavior code, It is also coded as

declarative or Interrogative, originating from a gfven party, dlrected to a

given party or parties and posffive, negative or neutral in fone;

In using the coding system, each coder |[stened fo}a few minutes of the
tape to Identify the voices of the actors. The tape was then rewound and
advanced fo the two minute mark. Elght units of speech were coded and the
tape was advanced to the four minute mark. This procedure was repeated until|
the tape(s) of the session(s) was concluded.

To test this system, a one hour long session was cdded’lh Its entirety
and then recoded using the two-minute mark Intervals. The correspondence
between the results yielded by the two procedures was extremely high.
Sfmllarly when two individuals Independentiy coded a taped sesslion, the
interrater rellability proved to be .91 on the Individual behavior codes.

Chapter 9. Process and Outcome In Divorce Medliation

A total of 81 medlations were ultimately tape recorded and coded
according to the system out!ined above. Of these, 51 (64 percent) reached
an agreement on custody, visitation or both. Another 22 did not reach any
agreement. The remaining séven cases resulted In elther a partial, temporary
or Inconclusive oufcdme and were therefore excluded from further analyslis.
The duration of the mediations ranged from 18 minutes to one slightly over
three hours. The average length was 93 minutes.

Based on the frequency distribution of the speaker codes, spéaker time
appears to be falrly evenly divided among the parties In a mediation session.
However, while mediators generally speak to both partlies, husbands and wives

typically address their remarks to the medlator. Medlators seem to be
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sensitive to this fact and Indicate In private Interviews that they often
point out to the speakeré that they need to communfcafe directly.

Medlators are also responsible for most of the questioning. About a
quarter of the mediators' comments are questlons,while only about eight
percent of the spouses' verbal behavior Is questioning. Further, mediators'
statements are generally (80%) neutral or positive In tone,while over hal f
of the statements made by husbands and wives are negatlve.

Comparing speakers on the percentage of their statements coded under
each of the elght major categories reveals few differences. About 25 percent
of the medlators' comments are coded under the heading of "Process", I.e.

informing cllents about mediation, establishing the agenda, refocusing the

conversation and guiding the spouse's negotiating. Med!ators, as opposed to

disputants, also do more rephrasing of statements made by another 'and offe(%
more %foposals about possible agreements. Spouses, by contrast, offer more
statements of Information, more statements self-disclosing Ideas and
feel ings, and more attribution or "mindreading" about what others feel and
do. In other words, It appears that mediators, as opposed fo spouses, do
play a very neutral role but not a particularly passive one. Mediators
actively gather facts, solicit Input and propose s§lu+lons.

The major categories used to categorize the individual behaviors proved
to be an effective means of helping coders to choose ‘behavlor codes for
statements. However, we found that an empirical examination cf how the 32
Individual behaviors related to one another did not particularly mirror the a
prioricoding classification. Instead, a factor analysis of the Individual
behaviors produced eight factors when mediators' statements were analyzed

and seven factors when spouses' statements were analyzed.
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The factors that emerged for mediators Included:

Fact-FindIng: consisting of statements requesting Information, and
summarizing other, I.e. reviewing the Information and self-disclosures to
check Its accuracy.

Coaching behavior: suggesting how to negotlate and correcting
Inappropriate negotiating behavior as well as providing information about the
medlation process.

Child Advocacy: <consisting of attribution statements about the
behaviors or feeilngs of chlldren.

Attribution Attitude: Including an array of comments which have to do
with what one spouse, both spouses or some other party thinks or feels.

Attribution Behavlior: Including mediators' attributions about spouse's
past, present or future behavior.

Directing Process to a Solution: consisting of refocusing the
discussion and suggesting solutions.

Reacting to Solution: agreeing with proposed solutions or Identifying
problems with them.

Consol idating Agreement: including statements regarding points of
agreement, Identifying Items to be Included In the final agreement, and
offering positive reinforcement for constructive bargaining.

The spousal behaviors produce the following factors:

Cooperative Talk: rewarding one another for cooperative or helpful
statements, offering summary or reflective statements about what anofher says
and agreeing with what another says.

Children Talk: offering attributions of children's afflfudes/feeltngs
and behavior as well as requests for Information about children.

Seil f-Disclosure: provldlng one's own feelings and making attributions
about another's feelings.

Attributing-Disagreeing: Including attributions of others' behaviors, or
feelings and disagreement with another's statement.

Directing Negotiation: correcting negotiation behavior; refocusing the
conversation, establishing the agenda and suggesting how to negotlate.

Solution Talk: Including solutions regarding what elither or both
spouses might do and problems perceived with the particular solution.

Mediation Process: Now and Later: Including statements/questions about
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using mediation, both now and later should further probhlems arlise.

We analyzed these composite scores of behaviors based on the empirical
factors, as well as the Individual behaviors,to determine 1f elther approach
could drs+lngulsh between those cases fha+ settle and those that do not.
Several dlifferences at the level, of Iindividua! behaviors emerged.
Speciflcally, In cases that settle, mediators spend more time on the terms of
the final agreement and more time discussing possible solutions in general
terms. They also spend less time explaining mediation to cllients and
comparing and contrasting It with other settlement forums. Finally, they
spend less time requesting or making disclosures of feelings and making
attributions about others' ideas or behaviors. |

With respect to spouées, we find that In successful cases, spouses do
less attributing about behaviors and feelings and offer more empathetic,
statements, more statements of agreement and more offers of proposals. :f

When we move to the composite measures of behaviors based on the fac+0(
analysis, we find no differences In spouses' behaviors resulting in
agreements and no agreements. However, among mediator behaviors, fhree of
the elght composite measures show significant differences. In successful
cases, mediators engage In more behaviors to consol idate agreements, spend
less time coaching negotiating and make fewer attributions.

One plausible Interpretation for these patterns is that parties who
communicate poorly, even angrily, need more coaching In how to nego+|é+e.
Similarly, such couples may communlcafé so poorly that the mediator begins
mak ing assumptions and attributions. The dafé clearly underscores the
Importance of promoting empathy in mediation sessions.

Despite the problems in Interpreting t+he results, the approach of
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analyzing fhe'medlaflon process by coding the content and tone of a
representative sample of sentences from mediators and spouses Is a novel and
Interesting means of s#udylng the medliation process. This abproach can
provide Insights Into the format of the mediation session, the variety of
roles played by each actor, and eventually may be used to test theorles about
The stages of the mediation process and the best techniques to deal with
anger, Imbalances of power, Impasses and similar breakdowns In the
process.

Chapter 10. Predicting Outcomes In Mediation: The Influence of People and
Process .

Another approach to the study of mediation outcomes compares the

characteristics of disputes and disputants as well as mediator behaviors. To
date, these variables have not been examined simultaneously. For example,
one body of |iterature deals with mediator styies or roles (Simkin, 1971;
Kressel, 1977; Kochan and Jick, 1978) or the principal events or stages of
the mediatlion process (Black and Joffee, 1978; Coogler, 1978; Milne, 1978;
Haynes, 1981). The underlying assumption Is that mediator behaviors have a
significant Impact on the success of the sesslon.

The second set of |iterature shggesfs that the outcome of mediation Is
largely dlctated by pre-exlsting characteristics of the dispute and
disputants. 'For' example, according to some researchers, sulfabfll+y for
mediation Is tied to the degree of ambivalence about the divorce, the level
of anger and the couple's ability to communicate (Kressel, et al, 1980).
Others have dlscovered that the Intensity of the dispute (Kochan & Jick,
1978) and the relative attractiveness of the alternatives to settling ‘in

medlation (Felstiner & Willlams, 1980) are relevant In determining the
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outcome of mediation.

in our longitudinal survey of clients In three court-based mediation
programs, we collected background information about the dispute and the
disputants prior to any medlation attempt. Three months following thelr
placement in mediation, we asked respondents to Indicate how well or how
poorly they felt the mediators handled a variety of tasks cited Iﬁ the
| iterature as cruclal to successful mediations. This enabled us to assess
t+he relative importance of dispute, disputant and mediator characteristics In
successful versus unsuccessful cases.

The analysis begins with a factor analysis of the variables pertaining
to background characteristics of the dispute and disputants. This procedure
ylelds six factors. These factors include: 1) nature of the relationship
with an ex=-spouse (e.g., level of vlolence, level of general coopera?lo;;
degree of cooperative parenting); 2) acceptance of the divorce (e.g.,'Klfson
attachment to ;x-spouse index, mutuality of the decision); 3) balance of
power (e.g., ability to present one's position In a dlspute, past history of
unilateral decision making); 4) evaluation of one's chances using
alternatives (e.g., chances of acceptable outcomes in mediation, chances of
successful outcomes In court); 5) duration of the dlispute; 6) percelved
amount of disagreement over custody and visitation. |

A simllar factor analysis using 24 statements about the mediation
process ylelds eight factors of which t+he flirst four accounted for the
ma jority (72%) of the explained variance. The four facfor§ used 'n subsequent
analyslis are: 1) communication facilitation (e.g., Mediation gave me a
chance to express my point of view. Medlatlon brought issues, problems and

feelIngs out Into the cpen); 2) diffusion of anger (e.g., | felt angry during
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much of the session, | felt | was always on the defensive); 3) setting the
stage (I didn't really understand what was supposed to happen, mediatlion was
rushed); 4) clarification and Insigh?s (Mediation helped me better understand
my own feelings and needs. Medlation heiped me understand my ex-spouse's
point of view.)

Our dependent variables Include whether or not the respondent reported a
temporary or partial settlement, a full settlement, or no settiement, and the
user's wlllingness to recommend the process to others.

To determine how well the background factors and the mediator factors
are able to predict the actual outcome In medlation, discriminant analysis
was performed. Using all the preceding factors we were only able to predict
settiements [n about half of the cases. We were better abie to predict full
agreements and were able to correctly classify 67 percent of these cases.
However, [t proved to be far more difficult to predict the partlal or
temporary settlements. Only 15 percent were correctly classified, and the
majority (61%) were Incorrectly assigned to the successful mediation group.

Of the various factors used In the analysis, the one which aided most In
outcome predictlions was the medliator's ability to fac!litate communication.
This was followed by:

Providing clariflication and Insight

Evaluation of chances using alternatives

Magnitude of the dispute

Duration of the dispute ,

Relationship with an ex-spouse

Balance of power

Diffusion of anger

Acceptancs of the dlivorce

Setting the stage

In a second discriminant analysis, we used the factors to predict

respondents' willlingness to recommend mediation. We correctly predicted
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(93%) willingness to recommend the process, but were less successful (75%) in
predicting unwiliingness to recommend mediation. The following Indicates the
order in which the factors contributed to predicting respondents' willingness
to recommend mediation:

Facilitate communication

Provide clarification and Insights
Diffuse anger

Magnitude of the dispute

Duration of the dispute

Relationshlp with an ex-spouse
Evaluations of chances of galning custody

Balance of power
Acceptance of divorce
Setting the stage

Overall, our ability to predict outcomes In mediation Is both modest and

|imited largely to Identifying +hose who succeed and are satisfied with the.

process. The reasons for this |imited success are probably numerous. Firsf,

It Is possible that we have not accurately measured, or perhaps not Included,

+he characteristics of disputes, disputants or mediators, that would allow

for greater predictions. Second, our [fmited prediction may be In part the
result of relying on reports from only one member of the couple. It may be
necessary to consider the nature of report from each party as well as the
congrulty or dlscrepancy between fheir responses. |t may also be that the
screening currently conducted by the courts and the ensulng diversion of
cases Involving severe pathology and abuse has el Iminated from the sample
t+hose cases least suited to mediation, thus limiting our abll ity to predict
which cases will not settle.

To the extent that we can predict outcomes, we find that the keys are
users' perceptions of the médla*or's ability to faclllfafe commun fcation and

provide them with a better understanding of thelr own feelings as well as
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those of thelir children and ex-spouses. Though less Important, the pre-=
exlsting characferls+lcs of disputes and disputants which seem most relevant

are the duration of the dispute, its lﬁfenslfy, and the quality of the

relationship with the ex-spouse.

Chapter 11. Parental Reactions to Mediation and Adjudication Experiences

Evaluating the viablility of custody medlation Involyes more than
determining settlement rates, the nature of cases which settle, and lmﬁedlafe
cllent reactions to the process. Consliderations of user satisfaction and the
durabillty of agreements over time are equally important.

Our longitudinal survey allowed us to gather respondents' reactions to
court and, In three of our slites, thelr reactions to a mediation twelve to
fifteen months after the Initial Interview. Our retrospective survey of
clients of these court-based med!ation programs n 1978, and those who had
custody disputes in Colorado In 1978, provide the basis for an even longer-
term evaluation.

One finding Is clear: regardless of the year In which the sample was
drawn, and regardless of whether or not mediation was attempted, a majority
of all parties with a custody dispute do not perceive the legal system to be
a satisfactory means of processing divorces. Of those exposed to a custody
study, nearly as many were'd!ssafiifled with this process. One baslic source

of the dissatisfaction with the courts stems from a fundamental

dissatisfaction with resolving what are percelved to be personal, private

{ssues in a publlic forum. Those who divorced without contesting custody -

(1981 sample) were slightly less critical of the courts, and this was perhaps

due To less contact with and less dependence upon the court system.
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When exposed to the alternative of mediation, most respondents, In 1978
and 1981, preferred this method of dispute resolution. The points perceived
In I+s favor include 1) Its abillfy to Identify the real, sometimes
underiying, Issues In a dlspute; 2) the fact that the mediation process
seemed less rushed and superficial; 3) the tendency for mediation fo focus on
the needs of the children; 4) the opportunity It provided individuals to be
heard and to voice opinions; and 5) the less tense and defensive atmosphere
I+ affords.

Satisfaction with the mediation alternative was greatest in the 1981
sample. Respondents In the 1978 sample were less uniformly complimenféry.
There are several possible reasons for fﬁis finding. One possibility is, of

course, that with greater distance,mediation Is viewed with less enthusiasm.

Conceivably those closer to the event are more Impressed by the fact that

they dealt rationally with their ex-spouse, are less likely to have
experienced subsequent problems and are most apt to remember being pleased by
the mediator's concern and attention. [t Is also possible that mediation has
galned acceptance over time and has met with a more receptive client base In
recent vyears. Another, and compelllng,posslbllffy,Is that the mediation
services provided by the courts have Improved over time. In 1978 the

Connecticut program had been operating for less than a year, and the oldest

_program, In Los Angeles, was only five years old.

Among respondents from the 1981 sample, only 25 percent of +the non-

custodians who did not contest custody and 25 percent of those who contested

but ‘medlated their agreement reported they were dissatisfled with the
arrangement. However, nearly 70 percent of the non-custodians who contested

custody through the adversarial forum and 70 percent of those who did not

59



settie In mediation were dissatisfied. This test of the perceived fairness
of each process suggests that successful mediation may promote greater
satisfaction with the ultimate arrangement even If this arrangement Is not
the one for which users were probably hoping.

There are two aspects of long-term compliance we can consider. These
Include the regularity of visitation and the regular!fy of child support.
Although the latter Issue was not medlated, we might logically expect any
conci | latory benefits of custody mediation to extend to this area as well.

In considering reports from those who are to be receiving support, we
can safely assume that we are receiving conservative acﬁounfs of payment

performance. The 1981 adversarial sample reported non-payment patterns In

over a half of the cases, but far fewer of the non-contested cases and those .

who medlated, regardless of outcome, were remiss in their payment. However,
this poorer perfbrmance in the adversarial sample does not hold for the 1978
sample. Among this population, non-payment Is comparable for those who
successful ly mediated and the adversarial sample, and the individuals with
the poorest performance pattern are those who mediated unsuccessfully.
Patterns regarding compliance with visitation patterns in the 1981
sample vary depending on whether custodians or non—cuéfodians are'repoffing.
Among custodlans, the fendeﬁcy Is for about 30 percent of all the groups to
report that visitation often does not occur. Reports from non-custodians, by

contrast, Iindicate better visitation performance for those who reach

agreements In mediation and poorer performances among those reaching no

agreement in mediation and the adversarlal sample. Once again, however,
these patterns are reversed when we consider the non-custodial reports from

the 1978 sample. The adversarial sample does the best job of visiting.
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The sample exposed to mediation in 1981 was asked to evaluate whether

the process had any long-term effect on their relationship with their ex-

spouse. At the time of our final interview, about 12 months after mediation,

'abouf a third of the sample felt it had helped the relationship. However,

successful mediation did not translate into fewer problems with visitation
for this sample.

Those in the 1981 sample who settled In medliation were siightly less
likely to have been back to court *o-modlfy custody or visitation or because
of confemp? citations, temporary restraining orders or modlf!caflon.of child
support. Slightly over 30 percent of the unsuccessful mediation cases and
adversarial cases had returned to court, but only 21 percent of those

settiing In mediation had returned. In the 1978 sample, about a quarter of

every group had returned to court over custody or visitation. .

In both the i978 and 1981 samples, we do note modest savings In time and
money associated with mediation cases resulting In agreements. Moredver,
even when It Is unsuccessful, mediation does not seem to create additional
delays or expenses.

Final conclusions are difficult to draw, especially in light of the
discrepant findings from the 1981 and 1978 sampies. However, we can conclude
that although mediation does not always fulfill the extravagant promises made
on lts behalf, we continue to observe dlfferences between those who mediate
and those who do not 12-15 months and even 4-5 years later. This is
especial |y noteworthy gliven the fact that parties who are In the process of a
divorce and/or custody dispute generally have long-standing and Intense
confllects with one another and that mediation In our court based settings is

typically a brief intervention lasting only one session.
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Chapter 12.A Children and the Mediation Process

I+ has been'projecfed that if current patterns persist, over a third of
the current generation of children will experience a parental divorce before
the age of eighteen. The literature on children and divorce generally

reports detrimental effects for the children of divorced families, Including

aggression and depression. There has been no |iterature to date, however,

which directly addresses the consequences for children of various parental
‘dispute resolution experiences Including a non-contested divorce, versus
those who formally contest custody In the courts and those who formally
contest custody but a++emp* to resolive the problem In mediation.

Such a comparison was one.of the goals in the Divorce Mediation Research
Project. 'The data Is drawn from the flrst (pre-mediation) survey with the
1981-1982 samples and the final Interview with these parents 12-15 months
iater. in the present analyses we have eliminated reports from non-
custodians and - from those who produced partial or temporary agreements in
mediation, such as agreements to seek counseling.

The dependent measures of child adjustment focuses on one child in the
family. Whenever the family Included a 6-11 year old child, this was fﬁe
"target™ child. Where there were no 6-11 year olds, parents were randomly
directed to evaluate the oldest or youngest child, or, of course, the only
child. The parental evaluations include modified versions of the Achenbach=
Edelbrock child behavior chécklls+ global index and subscaies of aggression,
depression, soclal-wlfhdrawal, somatic complaints and delinquency. tems
developed by Olsen, et gl_.(1979) and original Items were also Included.

These single I[tems were factor analyzed and reduced to create three Indices:
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1) quality of the child's relationship with the custodial parent; 2)
acceptance of the divorce; and 3) problems with custody arrangement and the
divorce.

At the time of the Initial interview the non-contested cases clearly
involved the most recent disputes and the cooperation level was greatest
among parents In this group. Once we control for distances separating
spouses, we find that those who ulflmafefy succeeded In mediation had the
most visitation at the initial interview. Similarly, parents Iin the
adversarial group reported somewhat poorer Initlal child adjustments as
measured by the soclal wlithdrawal, delinquéncy and somatic complaint sub-
scales. Thus, although the differences are not statistically significant,
some initial differences do exist across the groups prior .fo exposure to.
mediation.

However, there were similaritles as well. For example, across all
groups about 20 percent of the parents reported that the child was angry with
his/her mother because of the dlvorce and about equal numbers were angry with
his/her father. A bellef that the child felt worried and pressured to take
sldes or a sense that the child had taken sides was another common concern
for parents. Similarly, across fﬁe groups, parents were concerned about the
fact that the child did not accept the divorce and the fact that the child
would not discuss the divorce.

Our indepth Interviews with a small number of children Indicated that
most children did not see the mediator and some were totally unaware that
medlation occurred. Most of the children who did see the medliator enjoyed
the opportunity to be heard and most parents Indicated that they liked the

Idea of the mediator listening to and reassuring the child. The only
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statistically signiflicant long-term dIfferences between children who saw the
mediator and those whd dld not seemed to be that parents whose children were
Involved In the medliation process were, at the final interview, more apt to
say that the child understood what the divorce and custody dispute was about
and were more apflfo report that their ex-spouse had a good relationship with
the child.

Children who were seen by custody evaluators were also generally

positive about the experience and appreclated the attention and concern. By

contrast, most children who had been fo.courf described the experience as

scary and noted that they were nervous that the Judge would make the wrong .

decision.

At the final Interview, the chlid's unwillingness to accept and to

discuss the divorce had declined slightly but continued to be menflbned by
20-30 percent of the parents In each Qroup. Many parents also continue to
report the need for greater routine and stability In the child's life. In
all the groups, the child's anger had decreased but her/his worries about
taking sides had not decl ined. |

In other words, for many respondents, very real adjustment problems
existed a year after the dlvorée. In an effort to determine what factors aid
or hinder the adjustment, we performed multiple regression analyses using
each of our dependent measures and those Independent variables which are
typically mén?loned In the literature as Influential In children's
ad justment. These Independent variables fall Into the general categories:
1) background of the family, such as number of children; 2) dispute/divorce
specific factors such as stage in the divorce; 3) child specific variables,

including age and sex; 4) custody/visitation variables, such as the
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regularity and frequency of visitation; and 5) characteristics of the
parental relationship such as cooperation, violence during the marriage and
differences in child-rearing philosophies.

Explaining the variance in the Achenbach measures proved to be
exceedingly difficult. In part this was no doubt due to the small amount of
variance present: all but one child rated In the Iowesf third of the scale
prior to and following thelr parents!' medlation and/or ad judication
experiences. Predicting the variance in the indices of adjustment/acceptance
of the divorce, proBlems with the divorce and quality of the relationship
with the custodlan was somewhat better. The adjusted r2 ranged from 11 +o 23
percent.

Looking across the regressions, we find eight variables that make a_
significant contribution to at least half of fhe.regreSSIon anal yses. These_
variables are 1) child's age; 2) level of physical violence during the

n
EA

marrlage{ 53) parental cooperation at the final Interview; 4) changes In the

child's life, e.g., moves, changing schools, held back a grade; 5) basic

differences between parents In chlldrearing; 6) child's awareness of the

~anger between parents; 7) distance separating the child and the non-

custodian; 8) frequency of visitatlion at the time of the first interview.
These factors clearly deal with family dynamics, child characteristics and
parent-child relatlonships. This suggests that these elements are more
helpful In understanding children's adjustment than Is the formal dispute
status of the case or the parents' dispute resolution experience fncluding
whether the case Is non-contested, adversarial or mediated. I+ Is worth
noting, however, that those who successfully mediated do have the best rating

on all the Achenbach scales .at the final Interview with the exception of the
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somatic complaints subscale.

There are a number of reasons why we may fail to see more significant
differences In child adjustmenf across the various dispute status groups.
First, we have not been able to precISely recreate the Achenbach=-Edelbrock
measures; to do so would require larger sample sizes so that subscales could
be deveioped separately for three age groups and both sexes. In addition,
12-15 months may not be a long enough span of time In which to see
differences emerge. Another possibility is that the measures are simply
. not sensitive to divorce adjustment paffefns. Parents who‘use mediation
report fhéf the sesslions focus on the children and aim at educating parents
about children's needs In divorce. These are not comments typically
profferédA about court hearings or other adversarial Iinterventions.
Nevertheless, our findings suggest that the childs' adjustment Is more a
factor of family dynamics and.overall environment than a result of having
parents who do not contest custody, mediate custody or pursue the Issue

through the courts.

Conclusions

The three court-based servlces we studied represent three diverse means
of del Ivering custody medlation services In the public sector. The findings
of our research Indicate that all three formats are viable as measured by
thelir ability to produce mediated agreements and'safisfacflon among
professional staff and cllents. In all three programs, settlement rates
fluctuate around 50 percent and client satisfaction is high. Medlation Is
preferred over evaluations and court hearings as\a method of resoivlng

disputes over custody and visitation. Indeed, even clients who do not
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settle In mediation are typically satisfied with the process and glad they
attempted It. As a result, at all three sites clients are supportive of the
dea of mandatory medlation in cases of contested custody or visitation.

The results of our research do not indicate a ﬁeed for more extensive
screening of clients. To the extent that client characteristics are
influential In predicting outcomes in mediation, It appears that recent and
less Intense dlsputes are bettei suited to the process than are cases
involving long-standing and bitter conflicts. This finding Is consistent
with the courts' current practice of screening cases that involve lengthy
post-decree disputes, abuse or long historles of social agency intervention.
On the other hand, our research does under!ine the Importance of mediator
skill and technique, at least 2s bercelved by cllients, In promoting
successful resolutions. This suggests that continued training and’
opportunities for professional growth should remain court priorities for they
will hel%fproduce high settlement rates and user satisfaction.

In the course of the Divorce Mediation Research Project we have also
watched the services offered in al! three courts change and evolve,and the
number and Varlefy of public and private sector programs Increase
dramatically. Given the Increased Interest In divorce mediation in-the last
three years, it was Inevitable that even as we were generating answers, still
more empirical questions regarding the process would emerge. While these
questions were beydnd the scope of our research, the data base we have
compiled will be valuable In prellmlnar? explorations of these issues and our
findings can help to ldentify and clarify these future research needs.

For example, one mode! of service dellvery that has gained popularity In

court-based programs In recent years calls for an individual to move from the
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role of mediator to the role of investigator In cases that do not settle
during mediation. Hennepin County's adoption of this procedure post-dated
our surveying In Minneapolis. As a result, we can offer no empirical
evidence regarding how this affects settlement rates or user satisfaction.
We can note that the practice Is controversial, and in the eyes of some
Incongruent, with the concepfs of self-determination and neutrality stressed
by mediation. However, many pracflfloners with whom we spoke, who have first
hand experience with the system, feel that it Is preferred by familles since
it Insures them that the evaluation will be done by sémeone they know and
trust and can save time. Given its potentlal and the controversy surrounding
its use, the mediation-arbitration approach warrants empirical research.
Another issue that has sparked controversy and that Indirectly affects
mediation services Is that of joint custody. The viability of joint custody
and the advisability of strong presumptive legislation favoring [+ has been
the subject of considerable recent debate (Gardner, 1982; Carroll, 1982;
Schulman, 1982). Because many mediated agreements call for Joint custody,
empirical information on the conditions under which Joint custody does and
does not result In parénfal satlisfaction and child adjustment would be
valuable Information for mediators. Howevef, as Joint custody arrangements
become more common, I+ will be essential to consider jJjoint arrangements
produéed In mediation with those produced lﬁdependenfly by the partlies, with
the assistance of their attorneys or by court ruling over the objection of
one party. The Joint custody arrangements produced in each of these
procedures need to be compared for completeness, the presence of

unenforceable clauses, parental satisfaction, child adjustment, compllance

and relitigation.
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Another subject deserving empirical attention Is the medlaflon'of the
financlal aspects of divorce. At present, most court-based mediation
services | imit+ the Issues they conslder to custody and visitation. However,
It is probable that over time many court programs will begln to Include the
medléfion of financlal disputes and the practice has already been adopted In
some courts. It Is Important to consider how financial settlements mediated
In the publlc and private sector compare to each other as well as how they
compare to those generated with independent legal counsel or by the parties
t+hemselves. |+ has been suggested by some that the party with greater
financial expertise, In many familles the husband, will be at an unfalr
advantage In producing the financial agreement without private legal counsel
representing both parties. On the other hand, mediatlion proponents contend
that the process Insplres generosity in both parties and also Improve§
subsequent compllance with these agreements. |f this Is the case, women
might bﬁ‘expecfed to receive higher awards and to benefit from the more
regular recelpt of child or family support in mediated situations.

The last two Issues, mediation and Joint custody and medliation of
financial Issues; demonstrate the need for empirical research comparing the
public and private sector divorce mediation experiences of men and.women.
Speciflically, research needs to document whether women and men are In
relatively equal bargaining positions on the Issues of custody, visitation,
chiid support, family support and the divislion of property. Further, If
power. ls unequally distributed, research must address to what extent thls
inequal Ity Is balanced by a sensitlve and skilfed mediator. While balance
of power Issues have been recognized as Important ones in mediation

| 1terature and research, they have recently risen to the fore and been recast
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as basic questions regarding the relative power between the sexes and the
fairness of the medlafloﬁ process for women.

The concept of mediating divorce Issues has clearly become more accepted
and practiced in recent years. Neverfhéless, Its full potential and all the

implications of Its use are far from being known and accepted.
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ABSTRACT

In the last decade. there has been a resursence of
interest in alternatives to adJjudication. Numerous
mediation and court-annexed arbitration prosrams have been
initiated. Many aocals have been pPosited for such pProaTams:
includina the Judicial obdectives of reducins court bacKloss
and achievina savinas in time and moner as well as
increasina access to and the qualitr of Justice exPerieﬁced
by disPutants. This article reviews the most Tisorous
evaluation data available to date on the effectiveness af
mediation and arbitration in achievina a broad ranse of
obJjectives. To date, the studies show that while mediation
and arbitration eProarams fail to achieve manv of the
performance soals related to court congestion and cost
sauins; they consistently rate verv favorably on measures of
user satisfaction, PercePtions of fairness, compPliance with
outcomes and, in most casesr reduced lewvels of relitisation.
Comeared with their wvoluntary counterpParts:, mandatory
mediation and arbitration Prosrams come closer to succeeding

(and in some cases do succeed) in reducing court congaestion

and achievina pPublic cost savinas too.
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In the last decade, scholars, lesal actors and pPolicy

maKkers who are concerned with the resolution of disputes
have seriously <auestioned the apPpProPriateness of formal
adJjudication. Echoina the litany of criticism directed at
courts by Roscoe Pound and other Prosaressive era reformers:
Lhev have variouslY noted the pProblems of cost and delav,
the intimidatina character of courts, the failure of courts
to address the underlving causes of conflicts, the
overridina concern with Procedure- the tendency of
adversarial interventions t0 increase traumar divisiveness
and conflict and the inability of court PTTOCEeS5S5es to
increase the cooPerative, communication and problem—solvins
sKills of the parties. Still others fault the coercive
nature of adJudication with low commitment to and comeliance
with court orders and asareements (Danzia, 1974; MacCaular &
Walster., 19777 American Bar Association, 18767 Bell, 1978,
arbs McGillis and Mullen- 19777 Kaufman. 1976). In the
words of Roscoe Pound,

The effect of our exasserated
contentious Procedure is not onlv to
irritate Parties, witnesses and JUTOTS in
particular cases. but to give the whole
community a false notion of the Purrose and
end of law...If the law is & mere sham-
neither the pPlarvers who taKe pPart in it or
the Public who witness it can be expected to
vield to its sPirit when their interests are
served by evading it...Thus, the courts.,
instituted to administer Justice according

to the law, are made asents or abettors of
lawlessness (1906:406).



One result of the renewed interest in Judicial reform

has been the resursence of informal disPute resolution
Progarams., pParticularly arbitration and mediation. Commonly
confused with one another, mediation and arbitration mav be

distinguished by the dearee of external involvement thevy

entail (Sander, 1976).
The Arbitration Alternative

Arbitration, like addudication, involves a coerciuve
third partv who hears evidence and renders a written oPinion
that is rationalized by reference to sgeneral pPrincirles.
The arbitration alternative was initially pPursued bvy
American businesses in 1880 who were frustrated by the
delavy, congestion and formality of court Procedures
(Harrinaton, 1982). In traditional arbitration. the award
is Final althoush the pParties tyepically select the
arbitrator, as well as the substantive lesal rules that
aovern the Process.

The modern arbitration movement has seen the extension
of such techniaues to the resolution of a areat varietvy of
issues (Alper and Nichols, 1981) as well as 1its widespread
use in Judicial settinas where civil court cases are
transferred to a volunteer attorney or Panel of attornevs.
In Judicial settinas: the eparties have no authority to
select the arbitrator(s) or the procedures althoush
disputants may rTeaquest a trial de novo (Heher, 1978).

Court—annexed arbitration was first made compPpulsory in



Philadelrhia 1in 1952 and has since been adorted bv nine
states (Hensler et al.: 1981). An arbitration—1liKe
Pfocedure is also available by supreme court rule in
Michigan for civil matters (American Bar Association: 1982)
and court—-annexed arbitration has been the subdect aof
exPerimentation in several federal district courts (Lind and
Sharard, 19811 . In some  settinss, arbitration is
indistingsuishable from asency addudication althoush in other
settinas it is definitely more flexible and concerned with

comPromise and substantive Justice (Fuller, 1879).
The Mediation Alternative

Mediation, on the other hand, involves a third Party
whose role is to facilitate the pParticipation of the eparties
in 2eneratinag a mutually aareeable settlement (Gulliver,

1973, 1879). Specifically, the mediator helps disputants to

identify the issues;, reduce misunderstandings:. vent
emotions, clarifvy ePriorities, find Points of asreement,
explore the new areas of comPromise and nesgtiate an
aareement (Rubin & Brown, 19757 Deutsch, 1973). Mediation
stresses informality, aPen and direct communication.
reinforcement of pPositive bonds. cooperation and avoidance
of blame. The mediator Possesses no authority to imPose a
settlement. The Process is attentive to the underlvins
relationshiP between the pParties and aims to.
reorient the Parties toward each other

not by impPposina rules on them, but bv
helrpina them to achieve a new and shared
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Percept%on of their relationship, a
percePption that will direct their attention
toward one another. (Fuller, 1971:3035}).

UnliKe adJudication, mediation is beliéued to address
the causes of dispPutes, reduce the alienation of litisants,
inspire consensual asreements that are complied with and are
durable over time and help disPutants resume worKable
relationshirs. Mediation 1is also belieﬁed to be more
exreditious and inexpPensive (Danzia & Lowv, 19757 Wittv,
19807 Mnookin & Kornhagser, 18797 Heher, 19787 Crastlev.,
1978).

Pioneerina experiments involvina the use of mediation
techniaues to resolve dJdomestic disputes were conducted in
the early twentieth century bv lesal aid societies:. Police
departments and specialized domestic relations courts.

Conciliation procedures., includina mediation or

combinatians of conciliation and arbitration were also

instituted in small claims courts in the early part of the
twentieth century (Harrington, 1982).  With its avoidance of
issues of suilt and innocencer its focus on social rather
than lesal roots of family Problems, and its concern with
treatment, conciliation was viewed as compPatible with the
rehabilitation of the Familv. In the words of one writer in

19192

A litisious proceedina is destructive,
it is calculated to embitter the
contestants, and after a trial in oren court
husband and wife feel a real arievance
toward each other where before there mav
have been onlvy a tempPorary discontent. A
conciliation Proceeding sives the court its



only chance to rerpair, reunite and construct
(Smith, 18919:80).

Progressive era conciliation tribunals . however, uwere
soon declared failures and fell into disuse because few
parties would agree to submit their disputes to wvoluntarv
conciliation. Thevy were alsa attacked for eproducins
aareements that were fresuently not enforceable and masKins
unchecKed Judicial discretion (Harrinston, 13982).

Current interest in mediation and conciliation «can be
traced to the 1370s in the writinas of theoreticians
(Sander, 19797 Danzia, 19737 Fisher, 1975), the orgsanization
of the National Conference an the Causes of Popular
Dissatisfaction with the Administration of Justice in 13976
to examine alternatives to Judicial action (Levin and
Wheeler, 1979, and the ensuina wPublic actions of the
Conference Task Force headed by Attornev General Griffin
Bell, which included the initiation of the Neishborhood
Justice Center’s experiment (Bell, 1978, a&b).

Modern day proJects have developed both within and
outside of the Judicial svstem althoush most opPerate within
the courts, asencies connected with the courts or
inderendent 3agencies thaﬁ receive referrals from the courts
and the c¢criminal Justice svystem (DeJona, GoolKkasian &
McGilliQ{ 1982). Such Prosrams handle misdemeanor disPutes,
felonvy disputes involvina non-stransers: trieancy and
delinauency disPputes between Parents and children, small

claims matters: landlord tenant disagareements. consumer

issues and a variety of domestic relations matters includins
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contested child custody and visitation. Mediatian
procedures varry in eProJects but tvepicallvy involue the
voluntary earticieration of disPutants in one ot more
sessions conducted bv trained. volunteer, nonlawver
mediators who reside in the community, or bv Professional
mediators with bacKarounds in law, Psychaolosy or counselina.
Successful mediations result in written asreements that are
signed by both parties and mary be filed with the court as an
inter—-party stipulation. DisPputants who fail ¢to produce
aareements Or comPly with aareements mav return the case to
couTt to litisate (McGiilisr 1982). With a few exceprtions:
the communit?es served bv most prosrams tend to.be lower

middle class or poor, and disputants generally fall within

. lower income bracKets and lack a collesge education

(Hofrichter, 1982).

The Growth of Mediation and Arbitration Prosrams

Not surprisinalvy., thefe has been a tremendouc sSrowth in
mediation and arbitration experiments in the last decade. A
recently compiled directaory lists 180 alternative disPute
resolution progarams in the United States todavy. manv
spansored by lemcal courts, local sovernment:, business and
criminal .Justice gaencies (American Bar Association, 1380).
There are also more than 300 Providers of divorce mediation
services today in the Public and private sector throushout

the United States (Pearson: Thoennes . Milne- 1882).

Mediation and arbitration Proarams have been established in



numerous states bv statute., local court rule and
administrative order (Comeaux., 19827 Freedman & Rav: 1382).

And in 19?9' Conaress passed (but did not Fuﬁd) the Minor

Dispute Resolution Act (PL-1890C), which has vet to authorize

a Proaram within the Justice - Department syPPROTLIiNSg local
jeveloPment of alternative disPpute resolution mechanisms.

DesPite the popPularity of informal disPute pPTrocesses:

their arowth and use was based on little more than
speculation and faith. MWere thev satigFactorv? Did thevy
Promote comPliance? Did thev reduce relitigsation? Were
they cost effective? Until recently, the literature on

mediation and arbitration was descriptive or statisticallvy
unreliable and it was imPpossible to answer these tvpes of
qiuestions.

In the past several vears, however, 3 number of more
reliable evaluyations have accompPanied mediation and
arbitration exPeriments. UnlikKe their anecdotal
Predecessoars: they emeplovy opPerationally defined oautcome
measures: exPerimental desians and longitudinal
persPaectives. This article reviews the most substantial
research available on mediation and arbitration and draws
some conclusions as to whether these alternative dispute
resolution pPracedures work and‘ haw thev compare with

adJudication (See also McEwen & Maiman, 13982).



Evaluation Criteria

In the late 1960s and earlvy 1870s. palicvy maKers and
social scientists alike measured the success of informal
dispute resolution alternatives exclusively in terms of
caseloads and costs. The socals of such Prosrams were simply
to reduce court consestion and overload. Evaluations
stressed the number of cases handled and the Ppotential
reduction of demands on the criminal and civil Justice
svystems. The importance of caseloads, asareement rates and
costs Per hearinas were underscored bv the pPressures of
fundina and Program JustiF;cation and acceptance. (CooKk et
al. 1980; Moriarty, 1977).

Recent writers, however, have criticized the "limited
slice of agals" addressed bv this percePrtive (Merry 1981).
The narrow focus on Judicial goals, thev .arsue, isnores a
rich arravy of non-Judicial soals including increasins access
to Justice (Danzisa. 19737 Caeppelletti and Garth., 1978) .,
imProvinsa the <4quality of Justice (Sinser., 1879)1 and
strenathenina local communities b decentralizins social
control Ffunctions in neishborhood dispPute resolution forums
(Waharftig, 1981). Nat insisnificantly. writers have also
noted that bacKlaos, case Processins times and other measures
of court congestion mav reFleét local lemal culture and the
more basjc work habits and attitudes of the attornevs and
judses in any siven locality at any siven time. Thev arsue
that "“aquicK Ffix" solutions like mediation and arbitration

will have limited impact on case backloas without more basic
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change in the worK habits of the bench and the bar (Weller,
RuhnKa, Martin, 1982).

This articlé reviews research findings én the
efFectiveness ﬁF mediation and arbitration in achievins a
broad ranse of soals. Theée include the Judicial obdectives
of reducins court consestion and tfimmins costs as well as
the mandate to imProve access to and the auality of Justice.
Sepecifically., I review data that considers the extent to
which mediation and arbitration achieve the followina:
utilization by disputants: the successful dispoéition of
cases: dJeveloPment of comPromise outcomes:; user
satisfaction: improved compliance and reduced relitisation;

savings in time and monev and reductions in court backloass.

The Literature on Mediation and Arbitration Alternatives

Fortunately, a limited number of studies dttemPt to

comPpare courts and mediation or arbitration alternatives in
a3 comPrehensive sense. In addition to notina case loads-
elapsed times between filina and disposition, Proportions of
cases settled, ProPartions of cases resuiring subsesuent
litisation, and the relief of docKket pPressures in the
cCourts: these studies focus on the 4quality of mediated,
arbitrated and adiudicated settlements, the extent to which
thev are pPerceived as fair and esuitable, compliance and
relitigsation Patterns, and user satisfaction.

Two of these studies have emploved a quasi-exrPerimental

desian which involues the random assignment of comparable

11



cases to mediation or adJiudication althoush participation in

mediation was voluntarv. These are mvy own evaluations of
the Denver Custody Mediation Prodect: an experimental
program compParins the mediation and adJudication of

contested custody and wvisitation matters (Pearson., 13739;
Pearson, 1981; Pearson & Thoennes, 1982 a,b); and an
evaluation of a proaram involvuina the mediation or criminal
adJudication of felony cases between acsuaintances conducted
by the Vera Institute’s BrooKlyn DisPpute Resolution Center
(Davis, et., al. 1380).

Several other studies include thorousgh follow—upr
interviews with disPutants in both mediated and adJudicated
cases. This includes the evaluation of small claims
mediation in Maine (McEwen and Maiman, 1981), the evaluation
of the Rochester comPulsory civil arbitration Progaram

(Weller., RuhnkKa and Martin, 1981)» the evaluation of a

parent-child mediation ProJect conducted bv the New York
Citr Children’s Aid Society (Pins Mediation Prodect., 1982)
and the evaluation of court-based pProarams offerina child
custody mediation services in Los Anseles, Minnearolis and
Connecticut that I am currently conductins with the
Association of Familvy Conciliation Courts (Pearson-
Thoennes. Lrvons., 188Zc¢c).

Still a third category of studies have involved
interviews with mediation clients regardins their
experiences and satisfaction with the Process and the

durability of their aareements. The most substantial studvy

[
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of this tvype accaompPanied the implementation of Neishbﬁrhood
Justice Centers in Atlanta, Kansas Citv and Uenice Mar
Vista, California (CooK, Roehl, and Sheprard, 1980; Cook:
1980).

Finally, there is research that has been restricted to
the tﬁoroush analvsis of caseload information resardins case
volumes, disPpositions and costs. Two mador studies fall
into this catesorvy. O0One is an evaluation of the Dorchraster
Urban Court-—-a Progsram that substitutes lar mediation Ffor
criminal Prosecution in cases where the victim and defendant
are nat stranagers (Felstiner and Williams:, 1979/80). The
second is an evaluation of the first vear of Judicial
arbitration in the suPerior courts of six California
counties (Hensler, et. al., 1981).

Basicallv, what these studies show 1s that wmediation
and arbitration fail to achieve manv of the Performance
go0als prPosited for them .bv those <concerned with court
conaestion and cost savinsgs. In pParticular, wvoluntarvy
mediation and arbitration Prosrams fail to attract sizeable
numbers of disputants and have nesalisible impact on court
caseloads. MWhile mediation and arbitration Prosram costs
vary areatlvy with the size of caseload, most Progarams are
generally more expensive per case than courts.

LooKed at in terms of the Quality of services provided,

however, the mediation and arbitration picture is decidedly

encourasins. Prosram evaluations repeatedly document
imPressive rates of user satisfaction: percePptions of
13
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fairness, comPliance with outcomes and rteduced levels of
relitigation. Clearly. mediation PTOCesses are more

persanalized:, humane, and pleasant than addudication,
Disputants also thinKk thevy are fairer and more Just. While
there is less information on user reactions to court—annexed
arbitrations., .such prosrams senerally endovy hish ratinas by
attornevys and exPperience low rates of apreal for de novo
trials.

The Follouins'considers the evaluation literature oﬁ
mediation and arbitration. relative to adjudication, in a

more systematic manner.
Participation by Disputants

) With Few exceptions, the Participation of disputants in
informal dispute resolution Prosrams varies with the amount

of Proaram coercion. Prosrams with hish pParticipation b

disPputants tend to be comPulsory, as in the case of most
court—-annexed érbitration Proarams (Weller, 19815 Heher,
19787 Hensler: 1981), mandatory custody mediation Prosrams
in California (Mclsaac. 18981; Pearson, Thoennes. Lvon 1882)-.
and criminal mediation ePraosrams that obtain cases from
criminal Justice asencies where the pPossibilitvy of sanctions
for defendants who do not attend mediation sessions is hish
(Davis, 19827 Orenstein, 1982).

The volume of cases handled in cqmpulsorv Programs 1is
imPressive. For examPle: in its first vear, 24,000 cases

were Processed in court—annexed arbitration in California’s

14



13 pParticipatinag courts (Hensler., 1981). In 1982, the

conciliation court of Los Anseles handled 2,400 custody and

visitation mediations. Moredver; there 1is Persuésiue
eyidence that most disPutants oPt to Particirate voluntarily
in comPulsbrv mediation and arbitration Prosrams. In
California, for exampPle, one-half of all the 24,000
arbitration cases arrived voluntarilvy and the ProPortion of
courles in Los Anseles who asree to mediate contested
custody and visitation matters by stipulation rather than as
a result of a Judicial arder has tripled in recent months
(McIsaac., 18982).

Yoluntary mediation and arbitration eprosrams: on the
other hand, tvypically fail to attract a substantial number
of ParticiPants. For example, despite hish lewvels of
satisfaction with a wvoluntarvy arbitration pProsram in Los
Angeles, the pProgaram never handled mﬁre than S00 cases pPer
vear which was less than 1% of pendins cases in Los Anseles
Superior Court. This was attributed to the "wait and see"
attitude that most lawvers adopt toward new Prosrams and the
expectations of most disputants for a Jud=se or Jurvy (Heher:,
1978).

Voluntary mediation Proarams also suffer from refusals
to pParticipater no-shows and other tvpes  of attfition.
Fullvy half the disputants offered free mediation éeruices to
resolve contested child custodv and visitation matters in
the Denver Custody Mgdiation ProdJect redected the offer

(Pearson and Thoennes:. 1982a,b). Thirty pPercent of those

15
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referred to the BrooKlvn Dispute Resolution Center for the
mediation of felony disPutes between acauaintances failed to
arPpear and another 12% refused mediation outrisht (Davis»
1979). The Neishborhood Justice Centers rerorted attrition
rates as hisah as G0%Z (Cook, et. al., 1980). And durina the
1S-month evaluation of the NJCs, only 17% of referrals were
"walk-ins" (Cook et. al.. 1980:27).

Naturally, there is areat concern about the slim
participation found in wvoluntary mediation Pprosrams. 0One
conseauyence 1is that such orsganizations must devote an
inordinate amount of enersy ePublicizing the mediation
alternative and attemPeting to attract clients. Low case
volumes alseo increase pPer client case costs and make it
difficult for mediators to aain critical, on—the—Job
exPéfience. For example, a recent survey of divorce

mediation services in the public and private sector revealed

that S3% of the private mediation services conducted fewer

than SO mediations in 1981 and 51.3 pPercent handled Ffewer
than 10 cases (Pearson, Rina & Milne. 1982). Since
mediation Qutcomes have been 'shown to track  with the
exPerience level of the mediator., (Pearson, Thoennes.
Vanderkooi, 19827 Kochan & JicK, 1978), these pPatterns are

particularly soberins.

The reasons why more disputants fFail to be
sPontaneously attracted to informal disPute rTesolution
Pprocedures remains a matter of caontroversvy. Since

researchers Find - that mediation is no more attractive to

18



disputants with pPast or continuing ties than those
interested in collecting monevy claims (McEwen & Maiman,

*

1981), the answer does not arFrPear to lie in the tvyrPes of

disputes handled by mediation services.

Accordina to same 3dvocates, the problem is due tao the

lack of public education about alternatives to adJjudication.
Mediation remains an alien concepPt to the gseneral
porPulation. Even if disputants do not exPpect to receive
satisfaction in court, they continue to believe in their
legal risht to 90 to court and often resaard conciliation as
an invitation for abuse (Merrvy, 1982). Because mediatiaon is
not Ppopularly understood, it does not insPire confidence and
usase (Cook, 1980).

Other research ties the pProblem of low Participation to
the 1lesal communitvy. For example, a Key reason whv men and
women choosg to mediate child custodvy and visitation
disputes is because their attornevs encourase them to trvy
(Pearson, Thoennes and UVanderKooi- 1882). To the extent
that the leaal community 1is ambivalent about informal
dispute resolution Procedures, disputants mav be Teluctant
to trv and Prosram use will suffer.

Still another explanation asserts that manv disrFutants
u o . . i .
Se exlsting neishborhood-based disPpute resolution forums or
avoidance technisues to resolve their disPutes, and that

there is little need for Neizshborhood Justice Center—-liKe
interventions. For example, one s3tudy of disPute Processins

in an urban section of Waterford found that residents were

17



reluctant to brins in outsiders., preferrina to deal directly

with ajuversaries. When third parties were invoKed, it was

as advocates and advisors, not as nesotiators, and those
called uPon were most often pPeorPle seen as Part of the
neishborhood (BucKle & BucKle, 1982, 78-80).

Finally, researchers contend that the hish rate of
refusals and no-shows is a function of the level of coercion

to which the disputant is subdect and that the “less the

cost of redecting mediation (the less unerleasant the

alternative), the less liKely the respondent will be to
asaree to mediation" (Felstiner and Williams. 1978/80).
Accordina to this arsument, alternative dispute Tesolution
Pproarams will have to resort to a mandatory attempPt in order
to senerate cases and overcome the lack of spontaneous
enthusiasm for mediation and arbitration alternatives.

While comPulsory mediation contradicts the emphasis
Plaeed on voluntariness in mediation 1ideolosv by soﬁe
(Danzia, 1974)' it is consistent with the reports of others
that in actual practice, in both traditional (Merrvy, 1882)
énd contemePaTary settinas, mediation involves a fair amount
of manipulation and coercion (Felstiner, 1979/80; Tomasic:
1982). Mandatory mediation of custody and visitation
disPutes endovys stronsa public supPPort with BGOZ-70%4 of
clients interviewed in mvy ProJect who used court-based
mediation services in Los Angseles, Minnesota and Connecticut

in 1978 and 1979 favorins this approach. Finallvy.,

voluntariness does noaot apPear to be a Kev to successful
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mediation outcomes. Research on small claims mediation

finds no  differences in ;he liKelihood of reachins

settlement in cases where Parties choose tao mediate and
cases in which they are directed to mediate (McEwen., 1381).
A mandatorvy aﬁtempt ta mediate does not necessarily affect
the pParticipatory nature of the mediation Process and the

voluntariness of mediated outcomes. (McEwen, 1982).
The Successful Disposition of Cases

Once disputants ort for mediation or arbitration, their
Prospécts for reachina a successful resolution to their
differences are promising. Obviously, not all arbitration
cases are successfully concluded. A more compPellina
indicator of case disposition is the rate of aPPeals. for a
de novo trial. The research to date suzgsests that such
arrPeals are rare. For example, in Rochester, onlvy about 7%
of 'the arbitration decisions were initially arepealed and
only about half of these resulted in new trials (Weller.,
1981). In PhiladelrPrhia, the apreal rate fFor the. compPulsorv
civil arbitration Prosram ranses fraom 8-12% with 1less than
S% actually soina to trial (Heher, 1978). During the first

vyear of comeulsaory civil arbitration in California-r

researchers rerorted an appeal Tate of 40% but only few

cdses were dctually Ppursued to trial (Hensler, 1981). In

liaht of the fact that the pre-arbitration arpeal rates for
civil dispositions in California’s suPeTior court ranged

from 11-14% in 1967-13968 (Hehet, 1978) the arpreal rates for
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comPulsory arbitration decisions are fullvy acceptable. And

according to a comParison of trial rates with and without

court—annexed arbitration in Federal District Courts in the
Northern District of California and the Eastern District of
Pennsvlvania, arbitration pProsrams reduce the incidence of
trials by about one-half. While both districts achieved a
trial rate of three pPercent with arbitration prosrams., trial
rates stood at six or seven percent in the absence of
arbitration (Shaerard. 1982).

Aareement rates in mediation are more wvariable and
difficult to intereret. , Some Proarams dealina with the
mediation of domestic disputes (Irving, 1981), rarent-child
disputes (Wixted, 1982), and domestic wviolence cases
(Orenstein, 1982) rerport aareement rates of 70%, B80% and
85%4, respectivelr.. However, many of these are agsreements
to seek further counselina or temerorarvy asreements pendins

later court action.

s

More tvypically, mediation Proarams repart rteachins
asreements in 40%-65% of the cases mediated. APProximately
407 of disPutants who use court-based mediation services in
Los Angeles., Minnearolis and Connecticut vreach full
asreéments on custody and wvisitation and another 20-30%
report reachina partial or temporary asreements (Pearson.
Thoennes, Lvon, 1982). In McEwen’s sameple of small claims
cases, 66.1% ended with an aareement (McEwen, 1881). And in

the Neiahborhood Justice Centers, G5-78% of the civil

mediations and 81-95% of the interrersonal mediations



resulted in an asreement (Cook. et. al. 1980).

Of course, most civil and criminal complaints end 1in
dismissal:. default or neéo;;ated settlement vather than
trial (CooK, et. al., 1980; Dauis, et. al., 1879: Felsﬁiner
& Nilliams._ 1879/1380). This raiseg the auestion whether
mediation is as effective as litigation in seneratins
asreements and inter—party stipPulations.

To answer this auestion in the Denver Custody Mediation
Prodect: we bompared the incidence of stipulation maKins
amona disPutants exposed to mediation and those with
comparable disPutes who'were randomly assisned to a control
argupP:, Pursued their disasreements throush the court and

were denied an gPPOTtUunity to mediate. Since half of the

mediation candidates refused to mediate, the conclusians are

only aeneralizable t0 those who opt to mediate.
Nevertheless:. for this paPuylation:. mediatian was more
affective than addudication. Fully GBGO%Z of couurPles who

mediated reached an asreement and a madority of those who
tried, but Faiied to pProduce an agsreement in mediation:
generated stipulations prior to their court hearins. By
contrast, only half of the individuals in the.aduersarial
sampleé stipulated before reachina court and half relied
uPpon Judicial determinations. Uiewed from another anale.,
over BOY%Z of those exposed to mediation Produced their own

custody and visitation aareement, either during or after the
PTOC85S5 . Less than Z0% turned to the court for a sglution.

Howewver: almost half of those never exrosed to mediation

[
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relied on the court for a decision (Pearson & Thoennes,
1982a,b).

Althoush some of the differences in the experiences of
the mediation and control sroup in the Denver Custody
Mediation ProdJect can be attributed to the more favorable
scores mediation clients achieve on certain Pre—existing
sacio—-economic and attitudinal measurements: we have
determined, with a series af statistical manipulations, that
the mediation and adversarial processes have impPorTtant
inderendent effects (Pearson & Thoennes: 1982). A more
recent analyses of the characteristics of <clients who are
successful and unsuccessful in Teachina asareements on
custodr and wvisitation in three court—based mediation
Programs in the United States fails to reveal a consistent

A

sat of favorable client or case characteristics (Thoennes,

13aldd. This sussaests that mediation mav be carable of

successfully handlina a areater volume and wider varietv of

cases than it currently does.
Tvypes of Mediated and Addudicated Asreements

Mediation theory alone would lead us to eredict that
mediation would be more accommadative and conducive to
comPTromise. Not sureprisinaly, this arppears to be the case.
In the Denver ProdJect, most couprles who reach mediation
aareements oPt for Joint lesal custodv: an arransement
rarely selected by those who are exrPosed onlvy to the

adversarial pProcess. Amons mediation couPles who select

N
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sole custodr, non—custbdiahs,receive more visitation than is
commonly Ffound in non-mediated asre;ments (Pearson &
Thoennes:. 1982). Joint custodv is also the most common
arransement reported by courles who reach asreements in
mediation Proarams in Los Anseles and Minnearolis (but not
Connecticut) (Pearson, Thoennes, Lryon, 1982). So thoush it
is not wuniformly the case, there is usually more aive and
take in custody mediation than custodr addudication.
Accordiﬁs to McEwen, mediated asreements in Maine’s
small claims pProaram also reflect areater compPromise than
adJudicated ones. While in nearlry half of the - cases that
went to trial, the Plaintiff was awarded all or nearlv all
of the claim, this occurred in onlv 16.83%Z of the mediated
cases. Additionally, the plaintiff was more liKelry to win
somethina in mediation than in addJudication (McEwen &
Maiman. 1881). Althouah tHe "all or nothina" imase of
adJjudication and "split the difference" imase of mediation
may be overdrawn at times, mediation asareements dJo arpear to

insPire more compromise than adJudicated ones.

User Satisfactian

Alternative disPpute Tesolution ePrograms gsenerate a

areat deal of user satisfaction. LooKina across Pproaram

evaluations, we consistently find that individuals Wwho

mediate are extremely pPleased with the Process whether or

not they are able to senerate 'an agsreement. This is true

for studies that emPloy suasi—exrerimental designs as well



as those that utilize less rigorous Procedures, althoush all
evaluations conducted to date necessarily entail clients who
oPt to mediate and are thus contaminated by a wvarietvy of
selF—selection factors. In the Denver Custody Mediation
Prodect, for examele, a Prosram that utilized a auasi-
experimental desian, 77%4 of all those who tried mediation
said thev were satisfied with the pProcess in follow-up
interviews. Noa more than 40% of respPondents in anv of the
mediation or adversarial samples rerorted beina satisfied
with the court Process (Pearson & Thoennes. 1882). In a
similar vein, William Felstiner (13980) rerorts that 8 to 14
month§ after mediatina 1issues of assault. battery and
harassment in the Community Mediation Proaram in Dorchester.,
Massachusetts, most PeorPle are glad that» they tried
mediation (78%), think it helped their situation (S0%) and
feel that thevy had an opPPorTtunity to air their complaints
(70%}) . An averase of 8874 of all respondents at the
Neishborhood Jﬁstice Centers were enthusiastic about
mediation (CoaK et. al., 1980), and McEwen found that 66.8%
of disPutants were satisfied with small claims mediation
{McEwen & Maiman, 1381). AdditionaiIV, Weller’s survey of
litigants who arbitrate and adJudicate also shows that
disputants find arbitration hearingas iiore understandable and
fairer than court trials and pPrefer arbitration to
litisation (Weller, 1981).

Not surprisingly, disPputants who arbitrate and wmediate

are also more satisfied with their case outcomes than



disputants who litisate. In a lona—-term follow-uP interview
with ciieﬁts whaoa reached asreeménts in the Denver Custod?
Mediation ProJect and those who litisated, B84 oF'guccessFul
mediation clients reported satisfaction with their case
outcomes comepared with S5S3% of the aduversarial control arour.
In the BrooKlyn Dispute Resolution Project, a Proaram that
also utilized a auasi-exPerimental desian, Davis finds that
23% of mediatina respondents were satisfied with case
outcomes comepared with S54% of the court sample and that
comPparable erorportions wviewed their case outcomes as fair
(Davis, et. al., 1979). And in Atlanta, the NJC evaluators
report that only 33% of complainants felt Pleased with an
adjudicated sentence in contrast to 868% of complainants who
said that they were satisfied with the terms of their
mediation asreements (Cook, et. al., 1880).

There is less empirical evidence of wuser pPercepPtions
for arbitrated cases althoush attornevys in Weller’s
comparison of civil arbitrations and adJjudications rated
civil trial Pprocesses and the Rochester arbitration pProsram
equally with the sinsle excemrtion of viewina the suality of
cases at arbitration hearinss somewhat lower (Weller, 13981}).
Perhars more comPelling evidence of the even—handedness of
civil arbitration eProsrams comes from a 1B-month studv of
the Philadelphia arbitration Prosram conducted in 1971-72Z.
Accordina to that study, arbitration award patterns were
virtually identical to wverdicts vrendered bv Judses and

juries for similar cases on aepeeal both on auestions of




liability and assessments of damase. Thus, of the 296 cases

arpealed to a wverdict: 71% resulted in verdicts for the

plaintiff and 29% for the defendant. Comparable fisaures for

N,

arbitration awards were 80Y% and 20%Z (Heher, 1378).

Lastly, mediation appears to impProuve relationshirs
between disputants althoush Pre—selection Factors
doubtlessly explain a porTtion of this Phenomenon too. Davis
finds +that complainants had more Positive PercePtions of
defendants in mediatiaon cases than complainants whaose cases
were referred to courts for prosecution. Complainants in
adjudication Proceedinas were nearly twice as likelv to feel
anser toward defendants at the end of the case and fearful
tha? the defendant would seeK revengse for rerPortina the

crime in the #first place (Davis et. al., 1980). In a

similar vein, B82%Z of ex—-spouses who mediated their custodr

and visitation disPutes rated their relationship favaorablv.
This evaluation was eproffered by only S04 of caurles who

adJjudicated (Pearsan & Thoennes, 1882). And parties who
used Maine’s small claims mediation service were almost
twice as likelvy to share their oPpponents view of the outcome
than their adversarial counterrarts (McEwen & Maiman., 1981).

On the other hand, mediation has limited imep3ct on morTe
basic relationship Problems. Onlvy about 20% of resrPondents
usina court mediation services in Los Ansgseles: Connecticut
or Minnearolis reported that mediation helrped them to
understand their ex~spPouse’s pPoint of view——-and onlv about a

third felt it had helred them to understand their own

)
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feelinss and needs (Pearson, Thoennes & Lvon-s 1982). Like
most brief interventions, mediation cannot address deer-—
rooted emotional and social pProblems and is clearly not a

substitute for more sustained counselina and SUPPOT?T

services.

Compliance and Relitisation

Althoush the Pre—existina characteristics of mediation
clients mavy explain part of the-Phenomenon, there is general
consensus that mediated asreements Tesult in hetter
compliance. There is no arbitration evidence on this PoOint.
In the Denver Custodvy Mediation ProJectr, far example, at a
lona~-term follow—up interview, 79%Z of successful mediation
clients repor;ed their spouse to be in caompliance with the
child and Ffinancial terms. of the aareement and this was
rerparted by 674 of adversarial resPondents. While 33%Z of
ajversarial respondents rerported that serious disasreements
had arisen over the settlement..this was noted by onlvy B4 of
successful mediation clients (Pearson & Thoennes. 1882).

McEwen also finds impressive compliance patterns for
disputants who reach mediation asreements. MWhile 70.B6% of
the mediation asreements with a monetary settlement were

reparted to be paid in full in the Maine court’s small

claims mediation Prosram, this was reported by only 33.8Y% of
the addudicated cases. Accordina to McEwen: mediation
clients who Participate and consent in the asareement—-makins

Process perceive  themselves to be oblisated to comelvy.

"~
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Their adversarial counterrarts do not exPerience compParable
participation and consent.

The better compPliance patterns noted in mediation cases
may also be attributed to the detailed nature of mediation
3areements. Compared to court orders, mediation asareements
are more liKely +to have Ppavment Plans and other schedules
Tegarding how and when parvyments will be made (McEwen &
Maiman, 1981). 1In divorce settingas, mediated aareements are
more liKelvy to specifvy detailed wvisitation schedules and
holidav plans (Pearson, 1981). To the extent that mediation
aareements are wviolated, it tends to occur 1in vasue
agreements that require broad chanses in lona—-term behavior
rpatterns (Felstiner & Williams, 1980) or amons disPutants
who have established a lona-term pattern of violence and
hargssment (Orenstein, 1982).

There is more debate on the caracitvy of mediation to
reduce relitisation. At the wvervy uworst, relitisation
aprpears to be comparable for disputes resolved throush
adversarial and informal dispute resolution forums. For
examPle, a3 comparison of meqiation and court Ffamilies with
truant, ungaovernable, disobedient or incorrisible vouths
shows that both aroups of families are equally liKelvy to
return to court and file a Persons in Need of Superuvision
petition at a G-8 month interval (PINS Mediation ProJect:,
1982). Similarly, in his studv of mediated and adJudiéated
felonr disPutes between acauaintances. Davis notes no

difference between the two srours in the rate of recurrinsg

[
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problems and Future demands on the Police and the courts.
Althouah both studies find that new interpersonal problems
were relatively rare. in both srouPs, thevy lead one to
conclude that “there‘ is little evidence that mediation 1is
more effective than court adjudication  in Preventina
recidivism" (Davis, et. al.., 1980).

On the other hand, several studies find evidence of
lower recidivism amons mediation and arbitration clients.
As has been Previously noted, the incidence of trials de
novo on aepeal for arbitrated cases in most Jurisdictions
with Judicial arbitration falls below the arPeal rate
observed Ffor civil dispositions in trial courts (Heher,
1978). Similarlv:, the Denver Custodvy Mediation Prodect
fFinds that relitisation for mediation clients is lower at a
2-vear follow—ur with 13%4 of successful mediation clients
filina court modifications as oprposed to 35% of their
adversarial counterpParts. Lastly, successful mediation
clients . appear to be more confident about their abilitv to
worK out future disaareements autonomously or with the
assistance of a mediator and do not intend to return to
court. Disputants who do not develor mediation asreements
are more likelvy to believe that a future disagreement or
modification will necessitate litisation (Pearsan and

Thoennes. 1982).




Savings in Time and Manev

It is senerally acKknowledsed that litisants can resolve

their dispute more rapidly in arbitration and mediation
Proceedingds than traditional court ProOocCcesses. As to
arbitration, case delav dropred from 84 months in 1971 to 48
months in 1875 as a result of the mandatory civil
arbitration Program in Philadelphia with most cases resolved
in 90 dars (Heher, 1978). In Washinston state, arbitration
is credited with clearina-up arievances six times as auicKlvy
as the superior court with elarsed time averaaina 6O davs
versus 1 vear (Wexler, 1973). Hosepitals usina arbitration

procedures to resolve malpractice claims guer a S-vear

period - handled these matters 22% faster than their =

litigatina counterparts (Heintz, 1979). MWeller finds that
eveﬁ thouah total case time was not reduced by Rochester’s
arbitration Proaram, attornevys viewed arbitration as a sreat
time—saver and reported less waitina time, fewer court
apPearances, shorter trials: less case Preeparation: less
discovervy and less waitina foaor trials to be heard.
According to this studv. arbitration reduced the amount of
time expended on the second half of civil cases but
increased the amount of time for the earlier stases aof
discoverry and preparation (Weller, 1981). Lastly, research
on California’s new mandatory arbitration proaram indicates
that litisants experience the 3sreatest time savings if thavy

arbitrate voluntarilvy. Total case time from filins to

disposition was only 7 months for litisants who arbitrated
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voluntarily. Arbitrated cases that resuired a court order
took 22 months to reach disposition (Hensler, 19815.

Mediation procedures also tend to translate into time
savinas For disputinag parties althouah savinas vary with
pProgram Form;t and outcome. The NJCs held a hearina an
average of B3 davs between initial filina and final
disposition (CooK, et. al.., 1980). Since mediation is made
available to Maine’s small claims litisants near or on the
trial date, that proaram did not affect delarv for individual
litigants (McEwen & Maiman. 1981). And in the Denver
Custody Mediation Prodect, mediation translated into iime
savinas onlvy if it was successful. The averase number of
months between the initiation of pProceedinas and the
promislaation of final orders was lowest for successful
mediation respondents: 8.5 months. In the Purely
adversarial samples: the averase number of months between
filing and final orders was between 10 and 11 months. For
unsuccessful mediation resrPgndents, howeuver, the averase was
14.2 months. Since custddr mediation often requires the
PpostPonement of an investisation and the continuation of a
hearing, it is not surPrising that cases moved faster for
those who either mediated or litisated than for those who
tried both (Pearson & Thoennes, 1982).

Similarlvy, mediation and arbitration arpPear to
translate 1nto savinss in attornevs’ fees, althoush such

savings are neither consistent nor sreat. For example. the

averase leaal fee paid by successful mediation—-garour
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respondents in the Denver Custody Mediation ProdJect was
$1,523. For unsuccessful mediation—-srouP resrPondents, it

was $1,824. And for the Purely aduersarial respPondents: it
was arPpProximately $1,450.

In order for disputants to earn sreater savings in
mediatiaon, they need to be diverted to it early in the
dispute. For exameple, individuals who successfully mediated
before receivina a final divorce decree paid an averaaze of
$1:,470 in leaal fees——about $800 less than the awverase
42,290 paid by the contral argur (Pearson & Thoennes, 1982).

Arbitration cases apPear to be chearer far litisants if
attornevs fees are based on hourly charses. However, all
arbitration researchers haueAEEPorted that contingency fee
arransements d0 not change upon the institution of mandatory
civil arbitration Proarams., makins savinas for litiasants
non;éxistent (Weller, 19817 Hensler, 1981; Heher, 1978).

Publiec cost savings are even more difficult to

calculate for informal dispute resolution Prosrams. Because
thev lacK larae volume, often attract cases that would not
otherwise be adJiudicated and result in unsuccessful outcomes
that mav require additional court Aattention, mediation
programs are gsenerally more expensive than Per case costs in
courts. For example, case costs in the three NJCs ransed
from $62 prer case referred 1in Atlanta to $58B3 pPer case
resalved in Los Anseles. The evaluators conclude that while

the NJCs are more exPensive than courts, thevy mav become

comPetitive wWwith courts as caseloads arow (Cooak . et. al..

W
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1880). Similarlv, an analvsis of case costs at the
Dorchester Urban Court finds the ratio of mediation costs to
court costs about Z-3 times a. nish. The authors contend
that the ratio could be reduced to 1.7 if caseloads

increased, Follow~up contacts and research was minimized and

intake Procedures were more efficient (Felstiner & Williams-,

1980).

Mandatory mediation and arbitration pProgsrams:. gn the
other hand, aPPear to be decidedly cost effective. For
example, in 1978, the Los Anzseles Conciliation Court, the
laraest Jurisdiction .offering public sector mediation
services handled 747 cases with.an estimated net savinas to
the county of Las Angseles of $175,004. The procedure was
Found to be so satisfactorvy and cost effective, it was made
mandatory in 1981 with the enactment of S.B. 961. It is
paid for by an earmarked increase of the divarce filina fee
of $15.00 and marvriase license fee of $5.00 and an
assessment. of a $15.00 fee for anvy motion to modifv or
enforce a custody and visitation order (Mclsaac, 1981).

In a similar vein, the Third Judicial Circuit Court in
Wayne County, Michisan reports that its mandatorv mediation
proaram (actually an arbitration-liKe Procedure invalvina a3
hearina before a panel of three attornevs who render & nan-
bindina evaluation) is extremely cost effective. The
mandatory mediation service is paid for by user fFees of $75

per litigant if the claimed settlement value is $20,000 or

less or $105 if the claimed settlement value exceeds
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$20,000. Each panel attorney is praid $600 pPer davy with
monies from the mediation fees. With each Panel handlins
appProximately ten cases pPer dJav, the pProaram is economicallvy
self-sufficient and even aenerates excess funds which it
donates to local bar association Prodects such as librarv or
education Pprosrams (American Bar Association, 1982).
Finallv, California’s new mandatorv civil arbitration
Program Promises to translate into substantial public costi
savinas. Evaluators estimate that as a result of the
Program, there were 200-400 avoided civil Jurry trials pPer
vear. Dependins uPon the pProclivities of Judses to conduct
settlement conferences in diverted cases: this could
translate into an annual reduction of 26 Judse vears, no

savingas or a slisht increase in bench time (Hensler., 1882).
Impact on Courts

Extrarolatina from California data. it is estimated

that 10 million new civil cases will be initiated each vear
in United States courts and criminal case loads will also
continue to arow (Johnson et. al.- 1977). For manvy
practitioners in the Justice svstem: a. Key aoal of the
infarmal disPpute resolution movement is to reduce the burden
on the courts and free the courts to attend to cases that
involue matters of lauw.

) bespite the expectations of manv, mediation and

arbitration aeppear to have nesaligible effect on civil trial

calendars. Althouah accounts of several mandatory
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arbitration Proarams find dramatic reductions in case

Processing time (Wexler, 18737 American Bar Association:

1982), others Ffind evidence of little imeact. Civil trial
‘calendars in California are so clossed that the diuversion of
a minoritvy of the pendina caseload is barely felt (Hensler;,
1981). MWeller found that the initiation of a mandatory

civil arbitration pProaram in Rochester increased caseload

because the incidence of pre-trial settlements drorpped from
83%Z in 1868 to 33%Z in 1977 with more litisants pPursuins
their claims to verdict albeit in an arbitration settins
(Weller, 1981). The District of Connecticut recentlvy
abolished its court—annexed arbitration Pprosram because it
had a limited impact on settlement-making and was a burden
to administer. In its eplace, they chose to pPromote a
"spaecial masters" Program (Shaerard, 1882). Finallv.
researchers note that case backlaa, case Processing times
and other measures of court consestion mav reflect the more
basic worK habits and attitudes of the attaorners and Judses
in any siven locality at anv siven time (Weller, Ruhnka.
Martin, 1982).

Mediation Prosrams also have limited impact’ on the

court case loads and bacKloss thev were Presumably created

to relieve. First: nearly all mediation pProarams suffer

from wunderutilization and handle only a slim volume of
cases. Second, many Progarams attract cases that woitldd naot
have been filed in court in the first place (Singer, 13878).

Still others attract cases that would have been droeprPed from
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the courts soon after filina throush dismissalsr, defaults or

negotiated settlements rather than trials (CooK, Roehl and

Sheprard: 198¢0; Felstiner and Williams. 1980). Finally., a3

substantial proportion of disPutants refuse to settle in

mediation and these cases may Treauire additional court

attention includins time consuminsg trials (Davis:. 188213 .

On the other hand: mediation arpPeaTs to TrTemouve from

couTts certain types of "interrersonal cases that are

particularly distressina and time—consumina for Judses. For

example, interviews with Justice svstem personnel in the NJC

cities revealed that while thevy did not perceive the centers

Feel as thoush the

to be Treducina caseloads, . thev did

centers were handlina wvexing disPutes amona Ttelatives:

friends or dcquaintances that would otherwise consume a

areat deal of Judicial time (Cook, Roehl and Sheeppard:

19801} . McEwen and Maiman repoTt that with few exceetions:

judges in Maine saw the small claims mediation Prosram

opeTating in the court as useful because it removed

inareraleriate cases from the docket and allowed them to

spend more time an other cases onh the calendar. Attarnevs

who Participated 1in that Proaram reported that mediation was

a go0o0d device to coax an unreasonable client into 3

reasonable settlement (McEwen & Maiman: 1981). Aand,

ayaluators who have studied court—annexad arbitration

erogarams in three federal district courts find that while

arbitration mav have onlv a modest effect on the incidence

of trials., it stimulates Pprehearing settlement and imPraoues
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the trial Process for cases that fail to settle by Providins
an effective pre~trial device For clarifving issues. Amans

the recommendations of the study is the sussestion that the
arbitrators role be expanded to advisinsg counsel an the
strenaths and weaknesses of the case in order to maximize

the pPossibility of achievins Post—hearina settlements (Lind

& Sharard, 1881).
Conclusions

In the pPpast: manv lesal reform eroarams have been
oversold. For example, rvecent evaluations of pre-trial
diversion Prosarams conclude that thevy have accomplished few,
if anv, of their original goals (Baker, Saad. 1979).
Evaluatars of small claims court reforms assert that these
experiments have failed because ther left 1intact the
adversary Process and merely offered litisants a simPplified.,
streamlined version of conventional adJudication without due
Process Protections (Ynguvessan and Hennessev, 1973). Lest
the contemPoarary informal disPpute resolution movement share
the same fate of pPast delesalization Proarams: it is
impPportant to adacKknowledse the limitations as well as the
strenaths of mediation and arbitration alternatives.

This article shows that wvoluntarvy mediation and
arbitration pProsrams fail to attract larse numbers of
disputants and that this affects their abilitr to be cost
effective, reduce the burden of case load on courts and

promote the develoement of a8 cohort of exPerienced dispPute
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resolvers. CompPulsory court—-based mediation and arbitration
Programs, on the other hand, arpear to satisfactorily handle
a much larger volume of cases and in some settinas have been
found to be highlvy cost effective and heleful to courts. In
Point 1is the adoeption of court—annexed arbitration in lower
courts in nine states and in several federal district
courts, the adoption aof 38 statute maKina mediation mandatory
in all cases of contested custody and wvisitation in
California, and thg develoPment of 3 state-wide, éompulsorvr
user—supPpPorted arbitration-tvere Procedure, dubbed mediation.
in Michigan for civil matters.

LooKing bevond user pParticipPation, savinas in time and

money and imPact on courts: however, mediation and

arbitration Procedures rate more favorablvy. Althoush all .

the evaluation literature to date, even those that emplov a
auasi—-experimental desian, document the exrperiences of those
who oPt to mediate and are necessarily affected by the
selective, Pre-existina characteiistics and  attitudes of
mediation clients, the Patterns for mediation are decidedlvy
promising. In controlled research settinss: mediation is
shown to be more effective in senératins stirPulation—-makKins
than adJudication. Mediation clients also experience morTe
user satisfaction than their adversarial counterParts.
Disputants who successfully mediate asenerate compPromise
asreements that are rperceived to be fair, esuitable and

better comPlied with over time. Althoush the evidence on

relitigsation is mixed., with some Tesedarchers findins
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euvidence of lower relitigation and others findins no
differences between mediation and adversarial samprles.
mediation.certainly does not generate excessiue relitisation
or simeply defer inevitable litisation. Similarlv, while
mediation cannot address the deep ToOOted emotiaonal and
social causes of many dispPutes. it does pPermit a more
complete airins of arievances and imProve vrelationshirs
between disPutants.

While user reactions to arbitration Programs have not
heen as thoroushly researched, the evidence sussests that
litigants and attornevs experiencina arbitration are at
least das satisfied as those exeperiencinag addudication with
relatively few Pursuina aPPeals for de novo trials. The
limited attitudinal data shows that disPutants who arbitrate
also Perceive these Procedures to be more understandablg and
satisfactorvy.

Obviouslv, mediation and arbitration Praosrams fall
shart of some of the mare extradasaﬁt expectations of
earlier reformers. There are also legitimate <uestions
about whether the soals of prosram efficiencv and pProaram
outcome are compatible. For exameple, many feel that
mandatory mediation contradicts the ideolozav of mediation
and resuires disPutants to submit to resolution Pprocedures
thaf lack adeauate eraocedural and constiputional
Protections. Still others pPredict that pProsrams that

achieve larae case volumes will inevitably devote less time

to each case and that this will undermine the 4qualitative
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erogaram obJdectives of fauvorable and durable outcomes, user
satisfaction and Perceptions of equitr.

On the pasitive side, however,.the accomPplishments  of
public sector: campulsory mediation and arbitration efforts
arPpear ta be caonsiderable with hish Prorortions of users who
experience even brief interventions rerortins favorable
outcomes.~impressiue lavels aof user satisfaction and supPoOTt
for the <continuation of mandatory services. Nor does a
mandatary attempi ta mediate ovr arbitrate necessarily
comPTomise the voluntariness of the mediation outcome or the
risht to aPpeal arhitration decisions and have a de novo

trial.

It will take additional experimentation and evaluation

to identifvy the ideal format for implementina wvarious
alternative disPpute resolution Prosrams. For exameple: it
woiuld be interestina to studvy the reactions of disputants
who utilize the hishlv cost effectiue mediation Procedure in

Wavne County, Michigan., In that erogaram., mediation hearinss

are scheduled in half-hour time slots with each three member
panel hearina an averase oF\lO cases Per da? and rendering a
non—-binding evaluation (American Bar Association, 1982). As
more comPulsaory mediation and 3arbitration pProsrams are

established- it mav also he possible to emPlov truly

exPerimental desians and randomly assian disputants toO

aduersarial and non-adversarial treatments. When this
harPens: we will be able to senerate evaluation data that

soes bevand the documentation of the experiences of those
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who oPt for mediation or the comparison of 3 randomly
generated control group with a sameple of gself-selected
mediation clients. Similarly, resea%ch is needed to
dJocument the differential imepact of varving tvepes of hearins
officers ' such as lawvers., lavrrPersons. soclial service
professionals; alternative administrative arransements such
as court—-based court—-connected and indePrendent asgncies?
Jifferent case referral sources and contrasting dispute
settlement technisues. In the interim, we must rely on the
evidence a3t hand. Based‘on that evidence:, 1t is clear that
mediation and arbitration makKe distinct contributions to the

satisfactory administration aof Justice and comPplement court

adJudication in imPortant wavs.
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Introduction

The problems of court delav:, hish costs and assembly
i1ine treatment have pPromPted renewed interest in wavs of
resoluing disPputes outside the courts. A wvariety of such
alternatives to addudication exist includina arbitration:
mediation and negotiation. These Pragesses mavy be

distinguished by the desree of "external inuvoluement” thev

entail.

Addudication. the mos?t commonly Known dispPute
Tesolution pProcess: invglues a formal Procedure, the use of
a third pParty with coercive powerT and a "win or lose"

desision that is narrowly focused on the immediate matter in
issue. The Process does not attemPt to deal with the
underlvina relationcshiPr bDetween the parties. Similarlvy.
arbitration involvwes a coercive third Party who renders a
written oPinion that i1s rationalized by reference to gseneral
princieples, UnliKe Judicial Proceedings., howeuer, the
parties often select the arbitrator, as well as the
siibstantive lesal rules that sovern the Process.

Mediation, on the other hand, invelues a third party
whose role is to facilitate the ParticipPation af the Pparties
1n neggtiatins a mistually asreesble settliement.
Specificallvy- the medigtor helps disputants to identify the

issues, rTeduce misunderstandinsgss. vent amotions: clarif ¥

1Sander. Uarieties of Disguie PBgocessinsg:s 70 E.R.D.
111-134.

[



Priorities, find Points of asreement., exPlore the new areas
af comPTamise and nesotixte an asreement. UnliKke
adJdudication or arbitration, mediation stresses informality,
oPen and direct communication:, reinforcement of Positive

2

bonds -, cooPeratian and aJavoidance af blame. It is
attentive to the underlvins relationship between the pParties
and aims to:
rTeorient the Parties toward each other

not by imposing rules an them;, but by

helrpina them to achieve a new and shared

PeTrcertion of their relationship- a

percepPtion that will direct their attention

toward one anather.

There is arowing sentiment amonsa pPractitioners and
scholars that mediation is best suited to "“polvcentric"
Problems not amenable to all-or-nothina solutions?’ for
examele, disPutes between individuals in a lons term
relationshir.4 - Not surprisinaly, both families and family
sarvice Pprofessianals are turning to mediation as a forum
for family reoraanization followins divaorce that is less
destructive to relationshies between ex—-sPouses and their
children. According to critics.s litigation escalates

conflict and trauma without addressina the counselina and

nesotiating needs of most divorcina couPrles. 2ecause it

20ulliver, Disepuies and MNesatiatioms: A Lrass Cultiural
Perseegtius (1579).

3Fuller, Mediation-—-iis Eorms and Eunciians, 44 S. Cal.
L. Beu. 305, 325.

4Danzis- Iawarcds the Creation af a Comelamentars,
Decentcalized 8Sxzstiew af Croiwinal Jdustigce, 26 Stanfaord L.
Reu. 1-54.



Pits one parent asainst the other, it undermines the
communication and cooreration necessary for effective POSt
divorce parentina. Fimally, it results in stipulations and
orders that are Ffrequently resented and all too often
violated.

Mediation, on the other handr is believed to address
the <causes of disputes, reduce the alienation of litisants;,
insPpire consensual agreements that are durable over time.,
helr diuoécins courles resume worKable relatignshieps and
Jointly rear their children. Not insignificantlv., it is
also believed to be more exPeditious and inexPpensive.

Taoa date. courts in manry states have established
services offering mediation. and manvy lawvers and mental
health professionals have orPened Private mediation

Practices. Numerous legislatures are considering bills to

SBohannon, Diuarce and &fter (18970)7 Herman. McHenrv
and Weber. Mediation and Arhitratian A4Aeelied Lo Eamilx
Conflict Respnlution: Ihe Diuarce Seiitlemeni. 34 AQrhitration
Jdournal 17-217 Felstiner, Influencaes af Saocial QOrsanizatiaon
on Dispute Brocessins, 9 Law aod Saociety Reuiew B3-94:
Kallner, Baundarcies af the Diuarge Lawxern’s Rale, 10 Eawmilx
Law Quarterly 289-398; Kaufman, Judicial Refoarm in Lhe Nexi
Century, 29 Stanfard Law Reauisw 1-25.

SMcEwen and Maiman, Swall Claiws Msdiaiion in Maioe. An
Empirical Assesswent 33 Maioe Law Rsuisw 237 MecGillis,
Meiabhborhoaod Justice Centers (198137 CooK. Roehl, Sheprard,
NMeiashbharhanod Juztice Centers Eiald Isst~-Einal Eualuation
Eeesact (18807 Felstiner and Williams, Communitx Mediatiaon
in Dorchezterr Massachuseiis (138979/1980); Dawvis» Tichane and
Grarsan, Madiation apd Architratinon as Alierpatiugs Lo
Prosecutiion in Eelonx Arrest Cases—--4pn Eualuation £ Lhe
Broaklyn Dispute Resaluiiaon Center (1879): Pearson and
Thoennes. Ihe Mediation and Addudicatrian at Riuarce
Diseputes: Saome Casts and Benefits 4 Ihe Eamilx Aduacaie 3-
11? MnooKin and Kormhauser, Bacsainins in the Shadaw oE Ltbe
Law: Ihe Case af Diuarce 88 ¥Yale Law Jouecnal 950-897.



establish Public sector mediation servicesr and California
recently enacted a bill maKins mediation mandatory in all
cases of contested child custody and visitation.

Althoush the number of pPublic sector mediation services
has increased raridly, there has been wvery little
consistency in the form thev take. This is bath
understandable and desirable. Each rrogram is shared by a
unigue combination of lesal and pPolitical issues and
Persgnalities. Moreover, creative exPperimentation can onlvy
help imProve the sualitvy of existing mediation PrTosTams and
enlarge the ranse of oPtions available to new Jurisdictions
contempPlating such services.

The followina identifies and analvzes the 1issues that
must be addressed bv anvy grour or Jurisdiction contemplatins
the initiation of divorce mediation services in the public
sector. Broadly defined, these issues are: 1) the role of
sovernment mediation services; 2} the lesal authoritry for
the mediation service; 3) the service structure that
maximizes administrative and bost efficiencies; and 4) the

specific procedures that zovern the mediation serwvice.
I. The Role of the Gowvernment in Mediation Seruvices

The gouvernment mavy assume one of several roles in the

oraanization, and operation of pPublic secror mediation

7Cal. S.8. 961, (1980 Sessian) codified as Cal. Ciu.
Code sec. 4607(a)(kest) Also see Cal. Ciu. Brac. Caode secs.
1740 pt sga (West); Pearson. Rina- Milne- A Portrait of
Divorce Mediation Services in the Public and Private Sector
21 Comneiliatian Couris Reulsw.



services. The roles include: 1} facilitstina: 2

gncourasingrs 3) Providing; and 4) mandatins services.

A. Facilitation

There are several wavs a Jurisdictian can Permilt

mediation to occuur without makKing a substantial Public

cammitment. One Possibility is to iganore mediation. In
this model the state merely refrains from enactins
incompatible legislation. Another alternative is to

facilitate and clarify the mediation PTocess. For exameple,
mediation may be defined and cited as an alternative in
various procedural laws or rules. 8 - Such mention mav
include certain mandatorvy procedures to be followed when
Parties elect to mediate. Most impPortantly. Jurisdictions
can c¢clarify and resulate such issues as confidentiality of
mediatien sessions, srPecifically whether oar not mediators
9

may be subroenaed to testifv in subsequent litisation.

Tveicallvy., a Jurisdiction which merely Permits or
facilitates mediation is not ensased in the actual provision

of mediation services at public exrense and would leave the

performance of mediation to Pprivate pProfessionals or to

8BE.=2.» Cnola. Reu. Sitai. sec. 38-12-2168 cites mediation
a< 3an alternative to litigation of disputes betueen a
resident and the manasger of a mobile home eark and requires
thnat anvy asreement reached be submitted to, and enforced by,
the court as a stiepulation. Caon. B. Ciu. Brac. 481 cites-
wWwithout defining, mediation as a duty of a domestic
relations counselor.

9The theoretical and eractical controversay concernins
the propPriety of mediators actins as evaluators or
arbitrators is explored at notes 103-105 and 185-204, infra.



community disPpute resolution centers gtilizinsg volunteers.

BE. Encouragement

A Jurisdiction which elects to erncourase mediation soes
bevond the actions cited abowve and offers incentives to
mediate. APPToPTriate incentives might include lower fees
for pParties who mediate or Present the court with a
settlement aareement at the time a Petition is fFiled,ll an
expedited calendar, simplified Pleadins forms:, and Perhars
assignment of non—-contestins rParties to g conciliation-—
conscious Judge or commissioners 12 and pProvisions far
granting the decree on affidavit of the Parties where a

settlement asreement has been entered. 1%

10E.s., kash. Beu. Cade. sec. 26.12.220Q; Prorosed Colo.
H.B.13S285S (1882-8B3 Sessian). CE., Mani. Cade Aun. sac. 40-
3-124(1) (conciliation erovision).

™,

1l1E.2., Mich. Act. No. 297 (effective Julvy 1, 1983}
(Judsement fFee).

i2Telerhone conversation with Harriet Whitman Lee.,
Family Law LCounselina Center, Berkelev, California, Jan. 3i.,
1983.

13Cala. Beu. Stat. sec. 14-10-120.3. C.E. Cal. Ciu.
Caode secs. 4550 et ses (summary dissolution if no children
or Tteal estate and marriase JdJuration less than five vears:.

10



c. Prguision

A growing number of Jurisdictions Prouide divorce-

4. These Jurisdictions are the

related mediation services.
mast effective in senersatins mediation users and educatins
the pPublic about the eprocedure,. The routine exrosure of
larzse numbers of the divercina poPulation to the services of
publicly emploved mediators lends visibility and credibilitvy
to the mediation alternative. It also reduces the refusal
rate comman to manvy mediation proarams as a result of public
ignorance and eprofessional skepticism about mediation.
Finally, Public sector mediation serwvices mav stimulate the
development and use of Private sector orsanizétions. Once
éducated, many pPeorPle will doubtlessly prefer to select a
Private mediator Just ‘3s they now select a therarist or
lawver., Indeed, once the public is educated and the pPrivate
sector is developrped. it is Possible that some soverrment
instituted., Pitblic sector mediation seruvices could

wltimately be Phased out (excepPrt for seruvices to indigents).
D. Mandatory Usage

A small number of Jurisdictions resuire that mediation

be attemPted before the Parties have access to the
15

courtroom., at least when certain issues are in dispPute.

14E.3. California- Connecticut ., Broward Counitvy,
Fiorida: Dane County, Wisconsin. Nate 7, supra and notes
34, 38, 47 and 49, infca.

15E.=2., Cal. Ciu. Caode sec. 4607 (a) (khWest); Prorosed
Wash. H.B. 905, 47th Sess. (189821, Referral of Yisitatiow



This aerPproach mav be viewed alternately as a strons
statement of Public Policy <concernina the locus of
responsibility for resoluing familv disPputes, and/or as a
means of conserving Judicial resources.

Why do Jurisdiections take such different apeproaches to
diverce mediation? Philosorhical factors are relevant. Far
examPle, one would expect sreater surPrPort for mediation in
no—fault Jurisdictions lsthan in more traditional states-
where suPPort mar evern be construed as facilitating divorce.
Jurisdictians encourasins Joint custody would also
Presumably be more sensitive to the potential of mediation
for reducina interparental conflict and ePromotina pFost~
divorce Plannins.17 Where widesprread philosorhical suUPPOTY
for mediation exists. Program Jdifferences may be traced to

Disputes to Mediation. Familvy Ct. lst Cir.. Hawaii (March
31, 1981) (hereinafter "Hawaii Procedure"); C.£. Ariz. Rewu.
Stat. Ann sec. 25-381.087 kash. B&eu. Caode sec. 26.12.200
(conciliation Provisions).

16'Accordins to & recent survev, 17 states have enacted
"irretrievable breakdown" as the sole sround for divorce.
and an additional 1B states have added "irretrievable
breakKdown" as an alternative around, Freed and Foster:
RBiungrce in the Eifry States: An Overview 3s of Ausust 1.,
1981, 7 Eam. Law. Rae. 4049, 40S2.

17.E.s.y Cal. Civ. Code sec. 4500 (West):; Conun. Gen.
Stat. sec. 4Gb-S5S6(a); Fla. S.B. 439 (effective July i,
1982 Ela. Sitas. Ann. secs. B1.13(2)(b) and (3)(West):
Minn. Stias. sec. S51iB.003 subd 3(b); bNeau. Reu. Sizi. Sec.
125.136. : :



the available legal bases af authority Ffor a PUblic
mediation service as well as the allocation of fiscal and
administrative respPonsibility for the seruice. In the next

160 sections: we consider each of these igsues,

respectively.’
1l. Bases af Lesal Quihariix £ar Mediation Seruices

There is much uvariet» in the sources of lesal authority
for mediation services. Sometimes the Prosram is created bv
an expPlicit statute or county ordinance. More often,
statutory authority ig implicit or absent. In the latter
caser, the Judicial branch may Provide the authoritv. This
may taKe the form of a suPreme court rule, a local Judicial
rule or administrative arder:, or an ad-hoc Judicial order.
Still other mediation pProsrams mav be activated by the
executive branch. This would resuire an executive order or

an 3agency pPolicy or rule.

The Lezgislative Branch

i. Explicit Statutes

Statutes for court connected mediation services have
been enacted in California, Michigan and Florida. Buildins
on Previogusly enécted canciliatian coury legislation, the
California statute praovides for marital and family
counselors and custody investisators to function as

18

mediators.

10



It also Permits a8 self-fundina mechanism threoush the wuse
of an earmarked increase of $15 in divorce filina fees, %5
in marriagse license fees, and a $15 fee for anv motion to
modify or enfarce a custody and visitation order. 19 Since
Califormnia’s trial courts are funded at the county level,
many Prosram sepecifics wvarvy from county to countv.20
Howeuer, the statute does set forth certain sPecific
Procedures, which are discussed in Section ¥ infra.

In Michisan, a bill was emnacted which explicitivy
authorizes the Friend of the Coaurt in each Judicial circuit
to Prouvide mediation services, The Friend of the Court
Previously housed custody investigsators, domestic relations
referees, booKKeerers for receirt and disbursement of all
suPPOTL Payments; and officers to enfaoarce suPPOTt, custodvy
and visitation orders. Mediation is now offered as an
alternative to custodyr inuvestisations and the Judicial
enforcement of violated o'r-ders.z1 To fund the service,
disputants pPav a wvariable fee ransing from $30 to $70
derendina on whether the disPute is uncontested, mediated or
litigated. This inderendent Ffund supPle@ents the state’s

18 cal, Ciu. Cade sec. 4607 (West).

‘lgﬂal. Goau‘t. Cade secs. 26840.3 and ZBBGZ2 (uWest).

20cal. Ciu. Bcac. Cade sec. 1744 (hest). See
Conciliation Court TasK Force Rerort to the Custody and
Visitation Subcommittee of The State Bar Association af

California (Dec. 15, 1981) (hereinafter "Cal. Tashk Force
"Rep.").

21

.Mich. Act. Na. 284, secs. 1104}, 13- and 31¢(4)
(effective July 1, 18983).

11



usual revenues for enforcement activities. 2e-

Florida’s recently enacted lesislation explicitly
authaorizes counties to establish family mediation or
conciliation services to assist Parties in resolvins "anv

controversy" involvina the familv. 23 The lesislation also
establishes a strong preference for continuins both Parents’
rights and responsibilities after divorce. In its
definition of "Shared Parental Responsibilitv," the Florida
bill requires “both efParents to confer so that maJor
decisions &affectina the welfare of the c¢hild will ©be
determined Jointlv."24 The mediation service mav be
suPpparted in one of two wavs. The statute authorizes the
board of county commissioners te apepraPriate monies from
county revenues and/or leuvur a charse up to $2 on anv circuit
court Proceeding. 25

Since research accounts indicate that custody mediation
tvPically results in an azreement of Joint custodv, the
combination of Joint custody and mediation innouvations makKes
administrative and pPhilosophical sense. The Juxtarosition
msy be pPrasmatic too. Joint custodv lesislatiocn has been

26

enacted in 27 states, ~ By combining the concepPts: Ppublic

22 Mich. Act. No. 297 (effective Julv 1, 1983); Mich.
Stat. Ann. s8Cs. 27.A2528 and .25Z29. Bv contrast, marital
and family couwnselars (Wwhen Provided in a circuit) are
Mowused in the Circuit Court and funded by a $15 surcharse on
marriazse license fees. Mich. Siai. Ann. sec. =25.123(2).

23 Fla. S.B. 439 (effective Julv 1, 1982).

24 Ela. Stat. &nuo. sec. B1.13(2)¥(b}2.a(kest).

25'I4, sec. B1.21(4).



sector mediation mar be able to ride into existence on the
poPular coattails of Joint custody lesislation.

Still another variety of mediation lesislation has been
introduced to the Colorado Lesislature. If apProved,; this
bill would create an office of DisPrute Resolution in the
Governor’s Office ta establish and administer dispute
resolution Prosrams throushout the state.

While the Prorposed bill does not limit its application
to divorce-related issues, these issues could certainly be

addressed. It is even Possible that one or more specific

27

Progarams could limit their focus to divorce-related issues.

(]

. Implicit Statutory Authority

While Californiar Michizsan and Florida have led the wavy

in drafting and/or enacting new legislation explicitly

&%At the end of 18981, Californiar Connecticut, Hawaii-
Iowa, Kansas: Kentuckv., Louisiana, Maine- Massachusetts,

Michisan- Minnesota., Montana. Nevada- New Hampshire, New
Mexico, North Carolina, Ohio, Oregon: Pennsvlvania- Texas:
and Wisconsin had Passed Joint custodvy laws. Arizona had
authorized Joint custody awards bv court rule. In Illinois-
New Jersevy and New York., court decisions broadly

intereretetd the lansgsuage of existinsg custodvy statutes as

aivina the courts discretionarv PowerT to 2rant Joint custodvy
in apProPriate cases. In 1982, Florida and Idaho enacted
Joint custody statutes, brinsing the total number of states
that have embraced the concert of Joint custodvy to 27. 8
Eam. Law BRee. 2506.

27 The bill is available from the Colorado Ear
Associgation Alternatives to Adversary Dispute Resolution
Committee, Debra Halrperin and David Griffith, Chairs, 200 W.
i4th Auenue, Denver, Colorada. BCZ204.

13



establishins or authorizing a familvy mediation service in
many more states, existing lesislation implicitly authorizes
such a8 service in the public sector. The best examprles of
implicit authorization are conciliatiown statutes whose
stated pPurPOsSes are to assist the pParties not only in
reconcilinga, but alse in “the amicable settlement of
disPputes so as to avoid further litisation ouer the issues

28

involued," Implicit authorization mary alse be Ffaund in
statutes that emphasize the soal of protectins the rishts of
children. 29 Finallv, Joint custodvy statutes mav be a&another
source of implicit authorization. For examprle, aone of the
criteria in awarding Joint custody in the Minnesota statute
is a considerat}on of the "methods for resolvins disputes
resardiﬁs anvy maJor decision concerning the life of the

. . . 30
child, and the Parents’ willinamness to use these methods."

The Montama Provision directly authorizes the court to order
the Parents to seek aPPToPriate assistance in fFormulatina a
L 31 L

Joint custodvy plan. And the Newvada statute authorizins
the court to order a Joint custodvy plan has been relied uPon
3s authority for a local court rule strongly encourasgins

28 E.a., Wash.Reu. Cade sec. 26.12.100.

29 i .
-E.g.:, Ariz. Rau. Siaz. anpn. sSec. 25-381.017 Ind.

Code Aun. sec. 31-1-24-3 (Burns); Kan. Stat. Aown. sagc. BQO-
1608(g); Mant. Cade Anmn. sec. 40-3-102; NMNebh. BReu. Etaxs.
sec. 42-801; W.D. Cenit. Cade sec. 27-05.1-01; Utah Codes &un.
sec. 30U-3-11.17 lWisc. Stait. 4Qnn. sec. 787.081 (West:).

0
‘Minn. Stat. sec. S18.17 subd. Z(b}.
Mant. Cade Aun. sac. 40Q0-4-224(4). 8lsa, Hawaii Reu.

Stai. sec. S71-1 and —-4G.1.

14



mediation.32: In both instances: mediation would be an

gbwious vehicle ta resolue dispPutes and enzase in Joint

custody Plannins.
3. County Ordinances

The countv ordinance is the local eguivalent of the
state statute. It mav be an important mechanism for
creatins mediation services where trial courts or their
suPPATt services are funded bv the countv. County mediation
ordinances mav be modest or more exransive. For example, if
the mediation pragram is incoreporated into an existins
sarvice such as marital and family counselinga ovr eProbation
suuPpervision: then the county action usually consists of
little more than aeproving additional expenditures for
persognnel and office <spPace or aPProving a reallocation of
funds among existins functions due to sub—-function
desiznations. 33In some instances, however, the countv: in
cooPperation with the trial court; has created an entirelv
new unit offerina mediation. 34 It is even conceivable that
if pPublic demand existed.: the countvy could institute a
public sector divorce mediation prosram without even waitina

32,Neu. Feu. Siai. secs. 125.136 and 125.142; Procedure
for Child Custody Mediation in Particiepatina Derpartments, 2d
Jud. Dist. Washoe Countvy-r Newu. (hereinafter "Neuv. Proc."’.

33;E.s.r Piydaet. Hennerin County, Minn.r Dert. of Court
Services:, Proaram Code 4030 "Family Court Support Services"
(1976 throush 1982) (hereinafter “Henn. County Bud=set"),

33 £.2., Broward Countv, Fla. Ord., No.79-18 (March 21,
1979) (hereinafter “Broward County Ordinance"").
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for formalized Judicial supPorTt.

2. Tne Judicial Branch

1. Suprreme Court Rules

In most states, the state suPreme court has the rPower
to adoprt rules of epractice and pProcedure that are effective
in all trial courts of the state. 35 Althoush this mechanism
has not vet been wused to create a uniform, state-wide
Ppracedure for divorce and custody mediation: it has been
used in Michigsan to activate an effective pPre-trial
sattlement Procedure. Accordina to General Court Rule 316-
the pParties or a Judse may submit for a pre—trial hearins
any civil case in which the relief sousht consists of maonev

damases or division of ProrPertv. Termed mediation, the 316

hearing actually involues an arbitration tree Procedure in

-

which the Eikornevs for esch pParty maKes an . oral
presentation of 15 minutes Per side before a pPanel of 3
lawrers who analrze the Parties’ Positions and arrive at a
decision. While the decision 1is not bindina wuron the

parties; the Rule builds in strons incentives for the

36

parties to accert the pPanel’s decisian.

35 E.a.r Cal. Conss. art. WI, sec. &7 Mich. Canst. Qf
1963, art. WI: sec. 57 Mich. Si3gir. Anao. sec. 27A.223.

36.Accordins to the ClerKk of the Mediation Tribunal in
Detroit., this procedure 1s not used in divorce since familvy
mediators are available throush the Friend of the Court
office. See notes 21 and 22, sueca.

i6



In the domestic relations field: we find a Court rule

in Connecticut which lists mediation as one Juty of a
4 . ) 37 .
domestic relations counselor. It should be noted that

tnis is the only mention of mediation in the whole
compendium of statutes and ruleé on divorce in that state.
DesPite this rather sKetchvy reference. the.administrator of
the family counselings service for the State bF Connecticut
has develorped a vervy compPrehensive, Public sector mediation
Prgaram that is oPerative in every Jdurisdiction of the
state.38

Thus the Surreme Court has the carability of
instituting a Ppre—-trial settlement Procedure likKe mediation
bv rule. The suestion is how to set a rule of this tvre
initiated. Althoush the avenues for Public inPut wary from
Jurisdiction to Jurisdiction, there is senerally some formal
communication channel between the state bar and the supPreme

39 In

court. other Jurisdictions., the Court’s rulemaking

bodvy itself is caomposed of members repPresentins the public
as well as the Judiciarvy, or the Justices are advised by a
40

committee-Partially comeprised of members of the Ppublic.,

Sometimes Provisions are made for rPeriodic meetings between

‘Caon. B. Ciu. Brac. 481.

38_Conn. Surerior Ct. Family Div.r Ann. Rerp. (13979-BC},
(hereinafter "Conn. Ann. Rep."). CE. Cann. Geu. Siasi.
sec. Bl (state court administrator’s authoritv).

3? E.g2.r Cann. Gen. Sitai. sec. S1-7+ Ela. 2. Jdud.
Admin. 2.130.

40 _

T E.8er Cal. Consi. art. VI, sec. 67 Minm. Stas. sec.
480,052 and .0537 Ela. EB. Jud. Bdmin. 2.130(bJ(1).

17



the rePresentatives af the lesislature and the Tules
. . . 41

committee of the Judiciarr. Often, but not &lwavs: there

are provisians for Prior notice and publication of PropPosed

riyles and for 3 hearinz Prior to enactment, either rToutinely

4z In 8 few Jurisdictions, it is Posslible

43

ov itpon Petition.

for the lesislature to woid a rule.
2. LLocal Court Rules and Administrative Orders

Local court rtules and administrative orders that
ing=sire medization relv upPon the Pprinciprles of Judicial
efficiency ard the Power of a3 court to control the
procedures by which Judicial decision—-makKing mar occur. 44
Judicial riule making mav also be Justified bv the PurPoses
azserted in manvy statutes of "Promat(ings) the amicable
sattlement of dispPutes and mitisat(ing) the rPotential harm
to the sPpouses and their children caused by the PTOCESS of

. 4 .
lagal dissolution of marriaze." And ., indeed., Tesearch

findings aprear to demonstrate that mediation accomprlishes

41 £.3., Cann. Gen. Staz. sec. S91=-14(b).

42 E.2.r Coun. Gen. Stazx. sec. S1-14(b) and (¢); Minn.
Stat. sec. 480.054; Ela. B. Jud. Admin. 2.130(c) (4) and
2.130(e).

453 P~ Ela. Cansi. art. U, sec. 2¢a); Capn. Gen.
Siau. sec. ol—-14(b).

44 As a general distinction, rules movern pPractice and
procedure in the trial court, whereas administrative orders

sguern the internal manasement of the Judicial derpartment.
E.g.: Ela. B, dud. Adamin. 2.020.,
45 _ o
[ Caola. Reu. Staz. S8C. 14-10~102, Ky. Rau.
Siat. Sec. 403,116, Ba. Sitas. ann. tit. 23, Sec.

102(a) (Purdon) .

18



these pPurrposes better than does adJudication.46

To date, Judges in Fort Lauderdale, Florida and Reno.
Neuvads have designed ilocal Procedures which reguire that
certain matters (such as contested custody JdisPutes) be
submitted to mediation Prior to schedulinsg and court

. 47 . . .
hearins. Another wvariation on this tvype of court-
implemented Procedure is found in Honolulu, Hawaii where the
fFamilvy ccourt Judse refrains from ordering a social study

) . 48 .
until the Parents have attempted mediation. And in Dane
County, Wisconsin, the Judge simPly refers all contested
custody cases to the Family Court Counselina Seruvice which
is housed in the Family Court Commissioner‘s Office. At
that Point., the rParents are given the chaice between

L o 439
mediadtion and 38 more traditional custody study.

Finallv: courts mav adoPt a number of unofficial
Pprocedures to encourase the se of mediation and the
conseruvation of Judicial time. Fast and slow docKets may be
established for medliated and non-mediated cases:
respPectivelr. Pre-trial conferencing procedures may be made

cumbersome in order to stimulate pParties to settle.so Still

-46See Wallerstein, J. and Kellvy, Jer Suruiuing the
Breakue (1980); Pearsaon, J. and Thoennes: N.r, Ihe Bensfiis
Outweish the Castis, 4 Eawily Adugcate =Z6.

Ndmin. Order No. 79-25, 17th Jud. Citar Broward

County Fla. (Qct. S 1979) (hereinafter "Fla. Admin.
Order"); Nev. Proc.:. suBra note 32.
48 . ]
Hawaii Procedure, sugra, n. 195.
49

disg. Stitat. anu. sec. 787.081 (hkest); Family Court
Counseling Service:, brochure published by Dane Countvy, Wisc.
(hereinafter "Dane County Brochure").
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other courts may adorPt 3 uariety of manasement technisues

including a strict continuance Policy to deter litisants and

their attornevs fFrom Scins to trial.

Local court rules and administrative orders hawve their
ajuantagses and disaduantases. Compared to lesislation:, thevy

are faster and easier to implement. Usually, the three ar

Ffour Judses on the domestic relations bench either hauve the
POWET to enact a rule themselwues., or thevy have only +to
. . . . , 51
convince their colleasues an the local trial bench to do so.

Althousah leaislative lobbving is 3 better Known Procedure.
thare are several avenues for public inPut 1in tne rtule
maKing Process. The most efficient method of commmunicatins

with the Judiciary 1s throush local bar association

. 5 . . .
committees. 2 In states which elect trial court Judses or

consult the electorste to Tenew Judicial terms, Public

53

sector mediation could also become a campPaisn issue.

50 This Ppractice is rerported in certain Jurisdictions in
Massachusetts.

5; Z.s., Cal. Gau 't Code sec. BBO70 (West): Cala. Eeu.
Sitast. sec, 13-5-1337 Coun. Gen. Siat. sec. 51-14; Ela. &.
Jud. Admin. 2.0207 Migh. Stat. Apo. sec. 274.621; Mion.
Sitat. secs. 484,33 and o273 Ohia Rsu. Caode Aon. sec.
2301.04 (Pagse):; Ba. Siat. Aun. tit. 23, sec. B0O4 (Purdon’.

52 E.2.r Colo. Chief Justice Directive 73-8 (BY(Z)(e) s

Eilz. B. Jdud. @dwmiw. Z.050(ej.

53 zal. Const. art. Y1, sec. 1B; Calo. Const. art. I,
sec. 257 Ela. Cansi. art. ¥, sec. 10(b); Mich. Consi. of
1963 art. VI, secs. 11,127 Mich. Stat. Ann. SeC. 6.1416;
Mipo. Stat. sec. 487.03 subd.Z; Ohin EReu. Cade Bun. SecsS.
2301 .03 and 2117.02 (Pase).

20



The chief disadvantase with establishins a mediation
PTOQSTaM by local court rule is the problem of instabilitv.

Trial Jud=ses often rotate rapidly throush the dJomestic

54

relations bench. If an incoming Jud=e shares an incumbent
Juidze ‘s commitment to mediation, this epresents no PrTroblem.

However, in at least one instance: a Judse rotatins into

domestic relations rescinded the suPrort of a Previous Judge

55

for the mediation Prasram.
3. Ad Hoc Judicial Orders

Finallv., mediation may be authorized by an adhac
Judicial arder. Lesislation routinely authorizes Judaes to
order custody investisations or psvcholosical ewvaluations to

assist them in their determinations of the child’s best

~

interest.so It is Possible that Judses could refer to their

broader legislative authority t0 obtain Professional

57

assistance in order ta refer Parties to a mediator.
Indeed., it is iikely that this authority base would be
relied upron when only one domestic relations Judge in a

court is conuvinced of the merits of mediation.

54

£.8..: Wash. Reu. Code sec. Z68.1Z.020 (1 veari.

~ oy

5 _ - .
‘Reference is to Hennerpin County, Minnesota (1982Z;.

5
6E.s., Colo. Rev. Suat. sec. 14-10-127.

57
£.8.: Mich. Stat. Ann. sec. 25.312(7)(f): Cala. Reu.

Sitat. sec. 14-10-12B(2).

2]
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c. The Executive Branch

l. Agency Policy and Rules

Numerous =overnment asencies at the state- county andg
local leuvel deal with adults and children in the Process, or
in the aftermath, of Familvvreorsanization. Such asencies
include those dealing with the enforcement of child suPPoTt.,
the resolution of Past-decree wvisitation and custodv
disPutes, and/or eublic education about diverce. To thne
extent that mediation mav better accomplish the goals of

such dgencies:. sdministrators may themselves imPlement

.

mediation prosrams in ane of several wavs. The simplest 15

an informal Ppolicy tacitly arproving staff exPerimentation

with this pracedure. 58 More farcefully, the administrator

could issue a pPolicvy statement on mediation and Possibly

59

even arrange for in—-service mediation trainins.,. Most

formally. where provided bv the statute or authorizinsg

oardinance, the azsency could hold hearings for Public input

60

and Promulaate Tules institutins the mediation Procedure,.
The Court Services Derartment in Hennerin Countvy.,

(Minnearolis) Minnesota 1is a s00d exameple of a mediation

58Such was the exrerience of at least one custodvy
investisator in Dallas-: Texas. Conversation with Diane
Siiafte, BPoulder, Colorado (November, 1981).

SQCE, Memo to Staff from Bab hWvcKaff., Director.
Domestic Relations Division, Hennerin Countr Dert. of Court
Seruices (ArrTil 28, 188(C) (hereinafter "Memo to Staff"i.

60z.a., Ela. Stat. OGon. sec. 394.457(5)(b)(West);
Mipn. Siat. sac., 480.0535 subd. 2.



Pragram cre3ated by infoarmal administrative action. With the
siuPpPort of the family court Judse, the derartment director
hired mediators under statutory authorization as Progbation
suPervisors. and develored detailed }nter—departmental
Pprocedures for a sopPhisticated mediation PFProsram. 61 The
Familv mediation Prosram of Dane County (Madison), Wisconsin
also derives its authority from an administrataor’s decision
to cross—-utilize staff, in this 1instance: family court

62

counselors. Similarlvy., a statewide welfare department
with respPonsibility for conducting custody investisations
could train its staff in mediation technigues and aPProue

the use of mediation methodoloaies to assist in the

resolution of child custody and visitation disputes.
3. Executive Orders

The paossibility af creating a mediation seruice bv
Exeacutive QOrder has naot beer Fully explored. hinile thne
gsovernor is not PToPeTlyY responsible for relievins

congestion in the cCouTrts;, s/he mav be involved in the

enforcement of supPPoOTt orders.63 If mediation Promotes
- e - — —— -
5

Memo to Staff, suera note S9;7 Open Competitive
Arnouncement 631, Hennerin County EmPlovment OPPoTtunity,
"Family» Counselor (Senior Probation OFfficer)," (November Z9.,
1879); "Orientation Boaoklet," Hennerin County Dert. of Court

Services.

2 . . L ) -

6 Telerhone conversation with Kathleen Jeffords:,
Director, Dane County Familvy Court Counselina Service-
Arpril, 1982.

63 Uuifaorm Recierocal Eunforcemant of Surport Act:  sec.
S.
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o4 it would

voeluntary compliance with child suepPorTt orders.
certainly be aerProPriate for the chief executive to order
its utilization. It mav even be arPTOPTLIAtE: b¥ executiue

order., ta establish a citizens’ volunteer mediation

association to assist in the eFFort.ss

III. lternative Methods of Administerings

Mediation Services

Public sector mediation Prosrams may be administered in
Four basic wavs. They mav be administered by Judicial
departments or by anv derpariment offerins suPPOrt services
to domestic relations courts such as. 1} marital and family
counselina’ 2) custody investisations; and 3) enforcement of
SUPPOTL arders. A serparate mediation unite could be
ectablished with its own state—wide administration svstem:
reportina directly to the state’s chief Justice. Finaliv,
the court or another pPublic asency could contract for
mediation services with private Professionals or asencies.

Each of these administrative alternatives presents
uniaue advantases and disadvantases with rtespect to fundins
and efficiencr. Factors releuvant in assessins these
ajvantases and disadvantases include. the ease of mediatian
PTrOaram implementation; self funding capabilitvys

orPOTtUNities and difficulties in epersonnel manasement: the

64 See, gasnerallx, Pearsan and Thoennes:. Ihe Benefitils
OQuiweish the Costis, suPra note 46.

65 CE. Cola. Eeu. Stat. 24-1-109 (recognizins
governor‘s common law Power to create commissions’.

[ ]
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extent to which mediation furthers the other socals of the
assncy with which it is housed:; and lona—-ranse institutional

plannins.
A. The Judicial Derpartment

The administrative and fundina structure of the
Judicial derpartment affects the ease with which a mediation
Pprosram of the Judicial department can be implemented.

Tvrically, the chief Justice pPresides owver a state’s
Judicial derartment and 1i1s assisted by a state court
gdministrator, under whom serves an administrator in each of
the state trial courts. The state court administrator
2enerally performs ministerial Ffunctions, Ffor examprle;
comPiling statistical data re=sardins the expenditure of
public funds, and Jdevelorina rprersonnel auidelines. More
diséretionary functions 3are usually performed by the chief
Justice of the supreme court:, with only partial delesation
of responsibility to the state court administrator.66

There are excePtions to these generalizations. In
Connecticut, for example, the state court administrator has

very broad and far-reaching authoritvy.

Many Judicial services can be and are implemented on an

E.a., Calif. Camst. art. VI, sec. 67 Cala. Coanst.
art. VI, sec. Sy CLCalif. Gou’t Code secs. BB8S00C, £85CL
(West):; Cola. RBeu. Stax. sec. 13-3-101 eiL szes.

67 -gnn. Gen. Stat. secs. Si-1b, Si-ic, and 51-8; CE.
Minon. Stat. sec. 480.15, subds. 2:9.
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administrative rather than a leaislative or a Judicial rule-
makins basis. Thus ., the state court administrator of
Connecticut is ultimately responsible fFor addina mediators.
however titled, to the budset resuest: for Presentins and
Justifrina it to the lesislature, for hiring and trainins
mediatars and faoar dewveleorina internal pProcedures for
mediation. 6a Clearlv, this Prosram model endovs maximum
orsanizational flexibilitv.

In other states there is less OPPortQAity-io implement
statewide mediation Pprosrams throush the action of ﬁ single
administrator of the Judicial derPartment. In these

instances:, the Judicial department mav be administered by a

.larse Judicial council rather than a single administrator

(e.=2.., CaliFornia).Gg Or areater administrative authority
mav be vested in the local Judiciary./0 For exameple. in
Broward Countvy, Florida( a local mediation erosram was
initiated b¥ the chief Judse of the suPerior court and
subseauently ratified by the county lesislative bodv. 71

There are several aduantases‘ to housins a dediation
Froaram in the Judicial derartment. First, it is usually
Passible to find some implicit statutory authority Ffor the

Progsram so that legislative chanse can be auoided.72

68 Caopn. Gen. Stat. secs. Sl-1i¢c, S51-9¢(n} and Si-10,
69 Calif. Caunst. art. YI, sec. B.
70 £la. Canst. art. U, sec. 2; Ela. . Jud. Adamin.

2.050(e).

71 Fla. Admin. Qrder suera note 47; Broward Countvy
Ordinance, supra note 34. :
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Second, as a branch co-eaual to the lesislature. the
Jjudicial derpartment wields more Persuasive force in maKins
budaet reauests than does a private lobbvist. There euan
exists considerable case authority for the Proposition that

judses can compel the expenditure of public funds reasonablvy

necessary to perform the Judicial Function.73

Third, fundina opPtions for mediation pProsgsrams based in
the Judicial department are varied and include self fundins.
Docket fees alreadvy exist and in some Jurisdictions mav be

increased by the Judiciarv.74 More tveically. the

legsislature must act to increase or earmarK these fees. 75

For example, Public sector mediation services in California
are supported in Part by the .Judiciarv’s statutory pPower 10

levy a $30 increase in divorce filina fees {915 raid bv each

——————— — ——

72
Notes 28 throush 32, suera.

73822 aengrally, Annot.. 59 a.L.B. 3d 589 (1882); Ilhe
Inherant Paower af the Caurts Lo Aeepraoeriate Mowex £ar
'Reasanahly Necpssarx" Exeenditures, S3 Mara. L. Reu. 332
(1922): National Conference af Caurt Adwinistiratars aund
Canfereace of Chief Justices, Declaration af Pringieles, 50
J. Bm. Jud. Sac‘xz. 44 (19G3).

74g.3., Conn. Gen. Stat. sec. 52-257.

75€.s., Cala. Reu. Stat. sec. 13-32-101; Mich. Stat.
8nn. sec. 27A.2528-.2529; Prorosed Tex. S.B. 759 (1982) and
Prorposed OKlahoma bill, both rererted in Staie Lesislatiaowo
on Dispute Besplution, APA Special Committee on Alternative
Means of Dispute Resolution, Monosrarh Series No. 1 (June,
1982). CE. authority to increase docket fees and earmarh
funds for oaother sPecific Proarams. Calo. Reu. Stat. sec.
14-10-120.5 (displaced homemakers); Ela. Sitat. Ann. sec.
741-01(2)(West) (safe houses); NM.D. Cent. Cade sec. 14-06.1-
1S (displaced homemakers):; Ohian Reu.Code Qnn. sec. 2303.201
(Pagse) (computerirzed lesal research services for court).
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76 .
Partv}) to suPPort Public sector mediation services and a

legsislated %15 fee for anvy motion to modifvy or enforce a

77

custody and wvisitation order. In Connecticut, . the

Judiciary has the Power to increase docket fees to Pay for

78

mediation services it creates. And in Florida, thisl can

be 3ccomplished by an action of the countvy’s lesislative

I3

bodvr. 79 Other Jurisdictions fund the service by earmarKed

80

increases in marriase license oar certificate fees.
Alternativelr, Judicial derartments that develor mediation
services mav charse a user fee 81 or contract with
Professionals in the community and charse their fees to the

Parties as costs in the case. 82

76Cal. Gou’t Cade sec. 26840.3(a)(1) (West). CE. Oco.
Reyu. Stat. S8c. 21-112 (Petitioner pPavs $62.50 increase.
earmarKed for conciliation services).

’7cal. Gou’t Cade sec. 26862 (West).
7&Cnnn. Gen. Stax. sec. 52-257.
79Ela. Siat. Ann. sec. 28.241 (West).

80Lal. Gou‘t Code sec. 26840.3(a)(2) and (3) (West)
(maximum %5 increase applicable to certificate as well as

license). CE. Qc. Reu. Stas. sec. 107.615, Mich. Coame.
Laws Ann. sec. OS551-3327 Wash. Reu. Cade dnn. sec.
26.12.220(1) (giving county legislative bodies the authority
to increase license fees an earmarked amount of $8B-%15 +to
SUPPOTTt conciliation units).

815.3.: Mich. Stat. AQuon. sec. 25.123(10), Utah Cade
Aun. sec. 30-3.16.°%. See, Newu. Proc.- supra note 32
relving on hNeu. eu. Stat. sec. 125.040((1) (POwWwer to
mandate temPoTaArYy SuPPOTt).

82 Ariz. Rau. Stat. Auon. sec. 25-381.24% 1ll. Rau.
Stat. ch. 404, SeC. BG4(h); Mich. Stat. dun. SeCcS.
23.312(7)(ea) and (fF) (charsgsing as costs would require
designation of mediator a&as gsuardian ad litem); Mauni. Cade
énn. sec. 40-3-125(3)7 Neh. Reu. Stat. sec. 42-819; N.D.
Cent. Cade sec. 27-05.1-11; Wash. RBeu. Caode sec. 26.12.170.
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Fourth, as to Personnel in some Jurisdictions, there is
a recoanized custom for the Judicial derartment to hire
traditionally titled emplovees to perform a new function
even thoush there mav be no explicit lesislation resardins
the new function. For example, courts have hired bailiffs
who are qualified to and in fact serve as law clerksﬁ3
Similarlvy. in those Jurisdictions where the statutovry duty
of masters and referees is broad, a Judge could direct that
such an emplovee be qualified and serve as a mediator.84
The same pPrincirPrle would be arplied to Professionals with
whom Judses mavy contract Ffor assistance such as the
suardian-ad—litem85 and custody evaluator.

Fifth, court—-based mediation pProarams enhance court
efficiencies. Administration of the proaram throush the
court Promotes adherence to the Jjudicial timetable; auality
control, creative wuse of Judicial authority to assure
participation and sreater acceptance by the clients and the

Obviously, an important obJective of the court is to

83 Conversation with Prof. Larry Hvde, Pres. Association
of Family Conciliation Courts: in Denver, Colorado on March
18, 1982.

8 g.a., Del. Cade. Oon. tit. 13, sec. 1516¢(b): Ind.
Code Ann. sec. 31-1-23-6(Burns): Minn. Sitat. sec. 484 .65
subds. 7-10; R.1. Gen. Laws sec. 8-10-3.

85 Eel.- Ariz. Reu. Stait. Anu. sec. 25-321, Cala. Reu.
Sitas. 19-1-103 (15.5)7 Mino. Stat. sec. S518.1657 Ma. ann.
Staxs. sec. 452.490(4) (Yernon); Utah Caode Ann. sec. 30-3-
11.2. In New Hampshire, the arPointment of a G.A.L. is
mandatory whenever custody or visitation is contested, and
the G.A.L. has authority to "utilize the services of others
to aid him in reepresentina the child." N.H. Reu. Siat. Aun.
sec. 458.17-a.
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allocate departmental resources fFor maximum «illization of
Judicial exPertise. To the extent that mediation reduces
bench time needed in dJdomestic relations cases and frees
courtroom resources for criminal and commercial matters, it
enhances Judicial economies, and is arPrropPriate for
administration bv the Judicial dEPartment.87

Finally, court based mediation Proarams should make
institutional elannina easier to pPerform. For example,
research on pProaram effectiveness would be enhanced by
subJdecting mediation ~Proarams to the reportina Procedures
already implemented by the state court administrator.88
Proaram exPerimentation could more easily occur under the
direction of the state court administratiQe assent. Court
based pProarams make it easier to coordinate mediation with
litisation Procedures and docketins. And the efficiencies
observed and develored throush court based diveorce and
custody mediation misht more easily lead to the develorment

of alternative disPute resalution Programs in other

substantive settinss. 89

B@Letter from Prof. Jay Falbera, Lewis and Clark
College:, Northwestern School of Law:s to Jessica Pearson.
Ph.D.r Director, Divorce Mediation Research ProdJect
(February 2, 1983).

87 ‘

See geumerally, Pearson and Thoennes, suera note 46.

8 z.2., Conn. Gen. Stat. sec. S1-9(h); Mion. Stat.
sec. 480.15.

89_Sander, sSuUPra note 1.
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B. Court SuppPort Services

1. Marriagse and Family Counselins Units

Mediation may be incorraorated into existing marital and
Familv counselina services. In eishteen states, lesislation
exists which requires or emPowers the trial courTt to
establish in-court marital and family counselins services.

The efficiencies associated with addina mediation to the
counseling erosram of a Judicia; derartment include those
Ppreviously discussed as well as several noted below.

Firstr in such settinas, adeauate fundina mechanisms

may alreadv be in Place. For exameple. there may be

91

statutory authority to increase doclet fees or marriase

license fees gzor to levy a user fee to fund counselins

90 Ariz. Reu. Siai. Ann. sec. 25.381.01 et seg; Calif.
Ciuil Cade sec. 17680 eit sea (West); Caonn. Gen. Stat. Sec.
465b~53; Hawaii Reu. Stat. ch. S71; 1ll. Reu. Siat. ch. 40
sec. 401 p1 sega; Ind. Cade Aan. secs. 31-1-24(1-9)(Burns)};
Iowa Cade sec. 598.16 2t sea; Mich. Stai. Ann. S8CS.
25.133(1i-14); Minn. Siat. secs. 484.64-484.70; Mani. Code
Ano. secs. 40-3-101 throush 1277 hNeh. Reu. Stai. secs. 42-
380 throush 42-8237 N.D. Cent. Cade sec. 27-05.1 (01-18);
Ohin Reu. Cade Aunn. sec. 3117.03 (Page}; Or. Reuv. Stat.
sec. 107.510 a2t sea; R.I. Gen Laws sec. B8-10-7; Utah Code
ann. sec. 30-3-11.1 2t separ Wash. Reu. Cade Ann. sec.
26.12.010 2t sea; Wisc. Siat. Ann. sec. 7687.081 g1 sea
(bWest). The author is indebted to Janis K. Alton for this
list and her helprful catalogsing of statutorvy Provisions.
Conciliation Court Statutes in the United States:
unPublished earer Prepared for Professor Javy Folbers, Lewis
and Clark Collese, Northwestern School of Law (March 31,
1980). : .

91 ¢ 4., calif. Gou‘t Caode sec. 26840.3(a)(1); Ind.
Code Ann. sec. 31-1-24-4(c){(Burns); QOr. Rau. Stat. sec.

21-1127 Utah Cade Anon. Sec. 30-3-16.5 (FfFilina fee for
petition for conciliation).
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93

services. Even if a court had chosen not to institute a
counseling pProaram. it could activate this self-fundins
carability for mediation services.

Second, there would be fFew, if any., increased Personnel
costs associated with this tryrpe of mediation service. Court
counselors tveically have social science trainins and
expeTience that makes them particularly well-suited to be
custody and visitation mediators.94~ The same pPersonnel mav
be cross—trained and assianed mediation duties in addition
to counselina. Indeed, in lisht of the decline in public
demand Ffor reconciliation counselins, this tvee of cross-—
training would be a wav to Keer existina court personnel
usefully occcupried. 95

Third, mediation mav be a better wavy to achieve the
origsinal agals of the counselinag wunit, which include
Promoting reconciliations and the amicable settlement of

96

family disPutes. Research findinss show that mediation

92 ¢.5., Mich. Sitat. @on. sec. 25.123(2) (additional
$15); kash. Reu. Cade sec. 26.12.220 (additional $8).

93 E.a., lowa Caode sec. 598.167 Mich. Stat. Ann. sec.
25.123(2)(1)? PBepn. R. Ciu. B. 15237 Utah Cade Ann. sec.
30-3-16.5.

9% z.2.r Cal. Ciu. Cade sec. 4607(b)(West); Cal. Ciu.
Proc. Cade sec. 1745(al)(l)(West).

95E.s., H. McIsaac:, Ihe Eawily Canciligtion Court af
Los Aneseles County-, Eamilyz Law Suimegsium. L.a. Superiazr
Caurct., 33,39 (1a81) (hereinafter "McIsaac SvmPosium
Article").

9% £.a., @riz. Reu. Stat. Bon. sec. 25-381.01; uWash.
Reu. Code sec. 26.12.10Q0.
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imProuves communication and understandina between ex-sPoOUses.
It also teaches courles Problem—solvins sKills that thev can
use to resolve Future disputes, imProves compliance with
court orders and inter—-pParty stipulations and reduces the
incidence of relitigation about familvy matters. Althoush
mediation 1is not & substitute for counselins:, it does
involuve therapv related arproaches and marv have therareutic

7 . .
9 In these respects, mediation mav

effects on ParticirPants.
be wviewed as a natural extension of the court’s counselins

Proaram that will entail minimal additional costs.
2. Custody Investisation Services *

In cases of contested child custody or wvisitation.
state statutes frequently Provide for an investigation or
evaluation by an "exrerTt" to assist the court 1in its
determination of the child’s best interests. These
investiaations may be Performed by a number of a=zencies

includins the in-court marriase and Ffamily counselins

93 99

service, the pPraobation department

. ; . 100
asency which investisates derendencr and neslect cases or

the county mental health asency of the welfare derpartment.

Custody investisators housed with the court’s counselins

§7 Spa, Pearson and Thoennes, suera note 4G6G.

98 e.5., Meh. Reu. Stat. sec. 42-BOB(Z)(d); Utah Cade

Ann. sec. 30-3-15.2.

99 £.a., Cala. Beu. Stat. sec. 14-10-127(1); Minn.
Stat. sec. 260.311 subd. 3.

100 = 4., Ela. Stat. Ann. secs. G1.20 and 20.19 (West).
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seruice or its Probation derartment are liKelvy to be funded
and controlled by the Jurisdictiaon’s court srstem.loz The
efficiencies associated with adding mediation seruvices to
these asencv’s duties are identical to those alreadvr
discussed in connection with the Judicial derartment and its
counseling unit.

If mediation were to be offered throush the social
service and/or the welfare dePartiment, the efficiency
Picture chanses. Several new consideration:z emerse. First,
since these are asencies of the state or county executiuve
branch of government, rTather than the Judicial derartment
progaram decision-maKing and implementation would have to be
coaordinated throush two branches of = sovernment: the
Juﬁiciarv and the executive. Prosram administration would
thus be more cumbersome and time—-consuming, as would the
Process aof lons ranse institutional Pplannins.

Second, derendina upon the Jurisdiction:, the executive

branch asency mav be resuired to follow formal rulemakKins

103

procedures before it develors a mediation serwvice. While
public hearinss mav elicit useful inPut, rulemakineg
1.-
1O‘E.s.' Colo. Reu. Stat. SEC. 14-10-127(1).
lOaE.s.; Gen. Siat. Cann. sec. 45b-37 Caun. R. at

Couct sec. 481 (counseling service): Qhiog Reu. Caode Anu.
sac. 2301.27 (Page) (Probation dert.). Even where custodyr
investigation seruices are niot ddministered throusgsh the
Judicial JePartment 3 desree of self-fundins 1s sometimes
pravided in the form of user fees char=sed as costs of the
case. E.a.» Cala. Eeu. Siat. sec. 14-10-127(1).

103 . 5., Ela. Stat. Aun. sec. 394.457(5)(b) (West).
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procedures themselues are guite tedious and distasteful to
derartment heads. As & result, mediation Pproarams mav be
redJected merely because of the inconvenience of a pPublic
hearins. In any event, agencr rulemaking would add to the
lenath of time reayired to consider, aPPprouve and implement
the Program.

Third, unliKe Judicial derartments, executive branch
asencies are often soverned by & state or county pPersonnel
act which often entails a dJifferent svstem of hiring and
firins, rights and srievances. Pay scales and Jab

10+

descriPptions. To the extent that Judicial derpartments
offer hisher Par and sréater benefits, thevy would obviously
attract better auality mediators.

As to Personnel efficiencies, executive branch asency
rpersonnel are bath attractive and troublesome. Custody
investigsators are invariablyvy tfained in the behavioral
sciences and are sensitized to the issues facing divarcina
parents. They are excellent candidates for cross trainins

105

in divorce mediation. On the other hand-s custody

investigsators along with Probation suPervisors, derpendency
and neglect investisators and in some cases, welfare workers
are tvPically oblisated to rePort to the court and be cross-

~r 74 :
examined. 1Ge Unless some other lesal authority protects the

. E.a., Ela. Stai. Ban. sec. 402.35(kest): Coaaepare
Cola. Reu. Stai. sec. 13-3-10% (dudicial derPartment
personnel svstem) wiih Cola.Reu. Stai. SeCs. 24-30-101 gt
sea (state personnel act).

IOSSae notes 94 and 95 supra.
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confidentiality of mediation Performed by these empPlovees:
cross-utilization mav inadvertently Jeogrardize the intended
confidentiality. Jurisdictions that wish to cross-train for
mediation. rersonnel., Wwho 3@re subdect by statute to cross-—-
examination mary be better gaff abandonins the notion of
confidentialitr. Indeed, several Jurisdictians have found
it very effective to have mediations conducted bv custodv
investigsators who_ rroceed to make & custody recommendation

to the court in the guent that mediation fails and the
107.

couPle 1is unable to senerate their own asreement.
D. Child Suprort Enforcement Asencies

SupPort orders are enforced either by the distriect
attarnevyum the attornev seneral,log or by an attornev

arpPointed to head an enforcement asency such as Michizan’'s

106E.s.: Bawaii Reu. Stai. secs. 0971-43, 57i-46(4) and

571-4G.1(a); Bhia Eeu. Cade sec. 3117.04 (Pase); Oc. RBeu.
Stat. sec. 107.425(1); Wash. Reu. Cade secs. 26.08.220 and
26.12.070.

l07This is the approach followed in the San Francisco
Conciliatiaon Court. By contrast. the Policvy of the Los
Angeles Conciliation Court is to strictly sePparate the
Functions of mediator and custody investigator. See notes
187-206, infra. In Fresno County:., if there is an impasse.
the Parties choose whether to Progceed with the mediator as
an evaluator., or to besin anew with a Jdifferent Persaon as
eualugator. Conversation with Harriet Whitman Lee of Familvy
Law Counselilna Center, Berkelev, Calif., Jdan. 3i, 1983.

IO&Cnln. Eau. Siai. sec. 14-5-1017 Iegnpn. Cade Aun.
sec. 36-818; bN.C. Gen. Stasi. sec. 110-136.17 Qhia Eeu. Caode
Aon. sec., 2301.38 (Pase).

10912&&. Cade &na. secs. 36-10097 Uiah Cade anun. sec.
78-45-9(1).

36



Friend of the Court. 110 Funding is pProuvided bv the state ar

county and sometimes adJusted:, on & ePercentase basis-

according to the dollar amowunt of suPPoTt monev collected bv

the unit.lll QOccasionally, the asency is Funded: at least
112

Ppartially, by fees for enforcement seruices.

A Program limited to the mediation of POSt decree

suPPOTt and visitation disPputes could losgsically and easilry
be imPlemented b the head of the investigative or
enforcement dgencv. If the scoPe of the mediation is

. 113 . . .
restricted t0o suPPOTt matters: it might be Possible L0

train existing empPlovees (e.g.r, attornevys and investisators)

to do the mediations. Since mediation misht inspPire
voluntary compliance with child supPOTt orders. the
mediation Progaram mav also further the enforcement

obJectives of the child supPort unit. Finallyvy, lons ranse
institutional pPlanning would onlyw invaolvue one asency and

would be relatively easy to accompPlish.

lloE.s.r Kr. Reu. Stat. sec. 403.090(2); Mich. Act. No.

294  secs. 9(3) and 11 (effective Julvy 1, 1983). CE. Ela.
Stat. Aun. sec. 409.2554(7) {(Hest) (prosram attorney for
Dert. aof Health and Rehab. Serwvices).

1i1l2.a., QObia Reu. Code AQan. sec. 2301.35 (Pase)’
Mich. Act. No. 298 (effective July 1, 1983).
112

E.Sus Ohiag Reu. Cade Ann. sec., 2301.35(D) (Pase):
Wash., ch. 201 (Laws 18982).

113Notey however, the recurring linkase of surProOTt and
visitation 1issues 1im nesotiations. For examPle, the more
time the child sPrends with one pParent., the less SUPPOTT
money the other Parent mav need. Conversely, one Parent mav
resist sharing access to the child when there is
ingufficient sharing of financial respronsibility for the
child by the other pParent. Harcieit Whitman Lee, sueprcs note

~
.
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If the scope of the mediation were expanded to include
custody issues and pre—dissolution visitation, child supPoTt
and ProPerty arrangements, however, the Proaram would have
to be coordinated with the Judicial dePartment.114 This
would make Prosram graanization and planning more
cumbersome. Since child surPort enforcement Personnel tend
nat to have behavioral science trainins and exrerience, it
would Probably be necessary to retain additional wpersonnel

with this type of bacKsround. The net effect would be a

larzse staff addition requirina a substantial commitment of

funds. 115
E. A Public Mediation Asency
It is conceivable that a state could establish a
sePmarate mediation unit with its own statewide

administration svstem, TePportinag directly to the chief

117 14

Justice:116or the governor. most states this would

114This is the structure in Michisan, where the Friend
of the Court., under the wultimate direction of the State
Supreme Court, administers enforcement of suPPOTL., custody
and visitation orders. custody investigsations: referee
hearinas and mediation. Mich. Act. No. 294, (effective Julv
1, 1983).

1150F course- the budgetary impact can alwavs be
reduced or eliminated by self-fundina mechanisms. E.g.>
Mich. Act. No. 297, effective Julyvy 1, 1883. Mareover,
budget savinas should be experienced in other gouernment
asencies. B.S.7 Social Services. House Judiciary
Subcommittee on Domestic Relations, Subcommittee Rerport on
House Bills 4870 and 4871, P. 7 (Mich. 1982 Session)
(hereinafter “"Mich. Subcom. Rer.").

IHEE., N.Y. [Jdud.] Law sec. 849-b (Consol.) (Community

dispute resolution center Program: administered by chief
administrator of the courts); Brap. Cola. H.B. 1323 (18982).
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reduire new lesislation, as well as a new commitment of
Fundsllsor statutory authorization far selF-Fundins.ll9 The
attractiveness of this appProach is that the ensuins
mediation Prosram would not be zoverned by existins asency
Job descriptions or litisation eProcedures. The newly
created mediation asencvy could be viewed as an alternative
svstem of conflict resolution and shared by broader

, . . 120
theoretical princirles. .

F. Contractins with Private Asencies for

Mediation Services

In several locations such as Honolulu,  Hawaii- and
Morristown: New Jersev, pPublic mediation services have been

provided by contracting with a private asencv.l?2l This

N]E.s.; Prorposed Colorado lesislation, supra note 27.

1“%.3.' Rider to Minn. ApPPropr. Bill (1981) desisnated
$700,000 to State Supreme Court’s Judicial Plannina Office
for a two-vear study and srants for local proarams for

"accessible., cost-effective resolution of disputes:
utilizinsg neighborhood., local and community rTesources
(includina wvolunteers and available space in Public

facilities)."

119¢. 0Okla. Prop. H.B. 1441, sec. 5 (1981 Session):
Iex. Erae. S.B. 288 sec. 2 (1982) (earmarked increase of
arProximately $3.50 in all c
Colorado legislatian, supra note 27 (Director mav solicit
federal and pPrivate funds).

lzo"we miist now uHse the inventiueness: the ingenuitv,
and the resourcefulness that have lona characterized the
American business and legaal community to share new
tools...He need to consider movina some cases from the
adjversaryvy system to administrative PTOCeSSeSr...0T to
mediation...." Justice Warren E. Burger- "Isn‘st Thece a
Betiar Wax?™" 68 a4 Jaurnal 274,276 (March, 1982).
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arransement transfers the budgsetary pProblems of initial
start—-upP and staff dJevelopPment from sgSovernment to the
Pprivate sector, making at least the gsovernmental side of

122 All that is needed is

Progaram imPlementation much easier.
the administrative order or rule of the local trial cour?t
and an available, pPrivate asencv.

To the extent that mediation reduces the need Ffor

publicly funded counseling, custody investizations and

SUPPOTT enfarcement services., the pPublic sector should

actually experience savinas by institutina mediation on a
contract basis. Derendins upPon the resPonsiveness, as well
as the stabilitvy of the private asency, the planning needs
of the Judicial derartment should not be significantly
impaired, althousn this arransement would entail multirle
agency coordination. Unlike asencies in the co-esual;
executive branch. the dJudicial branch could establish
certain terms or conditions in the contract with the Private
asencv pPerformina mediation services. Lastly:, a service
staffed with Pprivate Professionals miaht attract committed:
trained and 4aualified pPersonnel who seeK to maKke familvy

mediation their career.

121Hauaii Procedure, suerca note 1357

122922 Mich. Act. No. 294, sec. 13(1) (effective July
1, 1983) (hereinafter referred to as "Friend of the Court
Act'") (domestic relations mediation shall be pProvided
throush private source unless court can demonstrate that
providina the service within the Friend of the Court aoffice
is cost beneficial).
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Summarcx

In sum. the administration of mediation services
throush the Judicial branch rather than the executive
department. arpears to have decided advantases when cost and
administrative efficiencies are concerned. Even uhére
decisions are required on the state and local levels of the
Judiciary and must be ratified bv the resrpective lesgsislative
authorities, Prosram impPlementation is less caomplicated when
only a8 singale branch of sovernment is involued. In rare
instances where self-funding mechanisms are not in pPlace.
the Judiciarv’s influence in the lesislature, or its
inherent authority to comrpel appPToOPTiations for its
reasonable PUTPOSESy Provide effective opPtions. Most
imPortant, mediation is a lesitimate "diversion" Procedure
for a dJudicial derpartment. It helps to further that
dJerpartment’s gaocal of conflict resolution while reserving the

Judiciary for matters that require Jjudicial expPertise.
Iy, The Specific Procedures Governing the Mediation Service

Anvone draftina Procedures for Public sector mediation
dealing  with divorce will need to consider! the definition
of mediation. elisibilitv guidelines, how mediation 1is
initiated, the reciprocal effect of mediation and litisation
timetables, confidentiality (includins the Qsuestion whether
the mediator will serve as an evaluator of merdiation is not

successful), the role of attornevs for the parties: the

41
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qualifications aof mediators and their.duties. and the role
of the public asency in research and education.

This section provides an overview of tvpical pProcedures
in mediation ePractice. The provisions that are discussed
are senerally in effect resardless of the orasanizational
structure of the mediation serwvice or its source of

123

authoritr.
A. Definitions of Mediation

Mediation has been variously defined in state statutes.
The Subcommittee Report for Michisan‘s new legislation

stresses that the mediator assumes the Tole of a

"facilitator...who clarifies the issues., identifies

alternatives: and heles dispPutants to come to a mutual

asreement. The mediator daes nat wake a degisian for the
parties..." (Emphasis in original). 124
LooKina to the legislative PUTPOSE of Florida’s

mediation legislation- we find a broad commitment to &
nonadversary forum. While no specific pPolicy is advocated-
the legislation authorizes a county to establish a family

mediation service “to assist Parties in resolvina anv

controversy involvuina the familvy." 125

l23Some of the provisions are found in statutes which
would autthaorize mediation services: thousgh the word
mediation is not definza or, indeed, found in the statute.
E.2., Cala. Reu. Stat. sec. 14-10-120.3.

1245ubcommittee Rerort, suerar- note 115, at 2. The
leagislative definition is found at sec. 31(4) of "Friend of
the Court Act", suera note 122.
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The purrose of custody and wvisitation mediation in
California 1is "to reduce acrimony which mavy exist between
the pParties and to develor an asreement assurina the child
or children close and continuing contact with both Parents
after the marriase is dissolued."lzslt combines theraprpeutic
and task oriented methods with a strons statement of public
policv in favor of continued parental invoelvement with
Ehildren after divorce.

In Connecticut the enablins lesislation for mediatiaon
services arants counselars authority to attempt to reconcile
the spPouses to each other, and to meet with the pParties to
"exrlore the Possibility of resolvina the emotional problems
which misht 1lead to continuing conflicts followina a
dissolution of the marriase.“127 This would sussest a
therareutic model of mediation.

By contrast, in Arizona, the pPurrose of counselors 1is
stated as “amicable settlement of the controversy between
the sPouses or Parents: so as to avoid Ffurther litisation

over the issue inuolued."lsthis suagests that the emphasis

125 714, s.B. 433, sec. 2 (Effective July 1, 1982); Ela.
Si1air. Ann. sec. B1.21(1)Y(West). Also see Prorp. Wash. H.B.
905, 47th Lesgis (1982).

129 . ,

Cal. Ciu. Cade sec. 4607 (West).

127 soon. Gen. Siéi. sec. 46b-53.

1283 dant. Cade Aun. sec. 40-3-121. The Broward Countv.
Florida, Familv Conciliation Unit brochure articulates one
simPle, clarifving definition: Mediation is "an intervention
between two disPuting Frarties where the zgo0al is to heler them
reach an amicable settlement.”
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of Arizona’s mediation Proaram is on reducins court
overload.

Still anogther definitional slant 1is suggsested bv
mediation ePrograms that derive their lesisiative authority

in the court’s Power to order & custody invesgsti=zation (e.s.

129

Hennerin County, Minnesota). LooKina at the Process from

this PersPective, mediation is less of a neutral.
confidential Process: the mediator is implicitly chargsed

with the respPonsibility of advocating for the best interest

. 130
of the child.

Some conclusions mav be drawn from this pPotpPourri of
definitional items. All encompass the notion of a
nonadversarial forum fFor resolvins conflict. The authority
for decision makina rests with the Parties, althoush the
"neutral" mediataor 1is often charsed with some type of
respPansibility for Protectins the best interests of the
children. The so0al is for the parties to reach a wvoluntary

aareement which mar be rerorted back to attornervs and the

129 ;on. Siat. sec. S18.1G7.

130g . o., Ccal. Ciu. Code secs. 4607(d) and (3) (West);
Minn. Stat. sec. S518.1677 Bus CE. definition of custodvy
mediation Process as "designed to =zive the family Primary
respPansibility for determininag custodv," a Process throush
which "alternative solutions are examined by the familvy.,
details are clarified, and a reeport outlining the areas of
asreement is written to the court and attornevs." Domestic
Relations Division Serwvices: Henmerpin County, Minn. Dert.
of Court Services, D.R. Div. (Apr. 28, 1980 (hereinafter
"Hanin. Countv, Minn. D.R. Services Memo"). "This PTrocess
is not an investisation but an effort to use the pParents’
Knowledae of their children’s needs: combined with the
counselor’s skill as a ¢c¢clinician and a mediator." Dane
County Brochure, supra note 49.
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court.

BE. Elisibility for Mediation

Rules of eligibility for mediation may be incorrporated

into the statute or other authority creatina the seruice,131

or the Power to maKe such rules mavy be delezated in the
county board or court.132 However they orisinate: these
rules wusually cover the followins areas. mediable issues,
client qualifications, the filina and litiaation status of
mediation clients, and the duration of mediation services.

Mediable issues in pPublic sector ProsSrTams include:

custody disputes'133 visitation disasreements'l34 child
suPPOTt matters'135Joint custody Plansﬂ36 domestic abuse'137

131g.8., Cal. Ciu. Code sec. 4807 (West)} Friend of the
Court Act. suerca note 122, Conn. Ann. Rer., suerca note 38.
See Cnpn. Gen. Stat. secs. ol-1 throush G.

132¢ge. 0Or. Reu. Stat. secs. 107.580 and 107.815(3);
Wash. Reu. Cade sec. 26.12.220.

13¥.a., .-cal. Ciu. Cade sec. 4607; Friend of the Court
Act, suera note 122, sec. 13(1); Prorposed MWash. H.B. 8905,
47th Lesis. sec. 10 (1882); Conn. Ann. RepP., suera. note
38, at 2; Hennerpin Countvy, Minn. Proaram Budset Narrative:
Budgset Yr. 1982 at 1-2 (hereinafter “Henn. Prosram Budset
Narrative). CE. Ariz. Reu. Sias. 4nn. sec. 25-381.08
(conciliation Provision).

13ﬁd.:; Hawaii Procedure, sueca note 15.

135e,5., cal. Ciu. Braec. Cade sec. 1760 (West): Cal.
Ciu. Code sec. 4BOO0.S(f) (West); Conn. Ann. Rer., suEra note
38 at 7-87 Henn. Proposed Budset Narrative, supra note 133,
P. 1-2, 4 Caonica, Friend of the Court Act, sugra note 22,
S8CS. 11(4) and (GX{(b) {but see section 11(B)(a)l. CE.
Prorposed Wash. H.B. 1163, 47th Le=gis.: sec. 302(¢(b)(18982)
(creatina Special Commission on Child Supprort GQuidelines to
develor methods of arbitratinag disputes between Parties
relating to c¢child suPPOTt to facilitate settlement out of
court); Ariz. Beu. Siat. Ann. sec. 25-381.08 (conciliation
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other matters involuing a minor child’s welFare,l38 spousal

SuFPOTtr139PPOPETtY settlementr14oand miscellaneous matters

involving familv relationshirs in disselution or otherwiseﬂ41

Often, mediation resources are allocated first to custodvy

and visitation disputes,14‘ and second to other dispPputes

Provision).

130 E.g., Cal. Ciu. Caode sec. 4G00.5(f)(West); Fla. S.B.
439 (Effective Julv 1. 1982)7 Prorosed Wash. H.B. 473 sec.
3(2) and H.B. 905 secs. 2(S):, 4 and 7, 47th Lesis. (1982) 7
Dane County Brochure, sugra note 49, CE. Aciz. Reu. Siar.
Ann. sec. 25-3B81.08 (conciliation); b.H. Reau. Sias. Ann.
sec. 458:17-a(ll) (court mar arpPoint G.A.L. who mavy utilize

gxmPerts); Minn. Stat. sec. Si8.17 subd. 2¢(b) (in
determining whether Joint custody is in child’ \ best
interest., court shall consider what methods exi: for

resgluvina disPputes and parents’ willinaness to usé.}hose
methods); Prop. Ariz. S.B. 1330, 35th Lesis. sec. 2 (1982)
(conciliation of Joint custodvy Pplans or disPutes
thereunder).

137 E.2., Conn. Ann. Rer.. suera note 38, at 7-8; Henn.
Program Budset Narrative, suera note 133, at 4.

138 E.a., Cal. Ciu. BPrgc. Code sec. 1760(West); Prorosed
Wash. H.B. 805, 47th Lesis. sec. 13 (1982). CE. Neh. Reu.
Stat. sec. 42-811; Ba. Siai. Bdun. tit. 23 sec. 202((¢)
(Purdon}) (conciliation pProvisions).

136°E.a.» Cal. Ciu. Brac. Code sec. 1772 (West): Conn.
Ann. Kerp., suera note 38, at 7-8. Cantra- Friend of the
Court Act, sueca note 122, sec. 31(4),

140.g. 2., Cal. Ciu. Braoc. Cade sec. 1772. CEe. Earlvy
Settlement Progarams conducted on volunteer basis bv members
of New Jersev Bar (3-member rPanel sives orinion on ultimate
rezolution by court if matter go0es to triall): Wash. Reu.
Code sec. 26.12.210 (conciliation provision).

141 £.3., Friend of the Court Act, suepra note 122, secs.
13(1) and 31 (raternitv). CE. Arciz. Feu. Siat. Bun. sec.
25-381.08 (disruption of household) (conciliation
Progvision).

142 ¢ a., Cal. Ciu. Code sec. 4607 (West); Or. Rau.
Stat. sec. 107.580; Conn. Ann. Rer. supra note 38, at 27
Ce. Mich. Stat. Annu. sec. 25.123(B) (counselina epricritvy



143

involvinsg a minaor child’s welfare. ’ In these
Jurisdictions, ather issues are mediated onlvy as staff
144 -

schedules Permit.

In some Jurisdictions-. cases involving longstandins

bitterness- Physical abuse. or lengthy Ppsrchiatric
histories, are ineligible for mediation seruices.145' Other
Jurisdictions require some showing that there is a

reasonable Possibility of amicable settlement.14b Provisions

exist to insure that clients are not excluded for lack of

marital status,147biolosical or lesal Parenthood,148 or oan

given to Parties who have already filed camplaint or
motion).

143E.s.; Cal. Ciu. Brac. Code sec. 1760 (West); Cal.
Civ. Code sec. 4600 .3(F ) (West) Fla. Admin. Order: suera
note 47, sec. II. CE£. 0Ohin EBeu. Code Ann. sec. 3117.08(B)
(Pazse) (conciliation praovision).

144 g .a.,. Cal. Ciu. Proc. Cade sec. 1772(West) . CE.
Or. BReux. Stat. sec. 107.580 (conciliation Provision).

145 E,a., Conn. Ann. ReP.r supra note 38, at 37
Modification of Instructions issued March 31, 1981, Familvy
Ct. 1st Cir., Hawaii (Januarvy 25, 198B2) (hereinafter "Hawail
Mod. Instruction"). In still other Jurisdictions, parties
may be deemed ineligsible on a case-bv—case basis: in the
discretion of the Judge, no standards siven. CE. N®.D.
Cent Caode sec. 27-05.1-06 (conciliation Provision).

145 g, a9,, Cal. Ciu. Brac. Code sec. 1771(West); Hawaii
Mod. Instruction- supra note 14% (party may avoid referral
to mediation by showing there is z3ocod cause 1to0 believe it
can serve no useful purrpose):; New. Procedure, supca note 32,
sec. I (may avoid referral by showina reasonable arounds whvy
mediation not in the best interest of the child involued).
Comeparce Arciz. Reu. Siai. Anpno. sec. 259-381.19 (conciliation
Pprouwvision stating standard set forth in text) with Ariz.
Reu. Stat. Ann. sec. 25-381.20 (requirina that. where no
mivnor child’s welfare at issuer Petitioners for conciliation
must show that amicable adiustment of the controversy “can
probably be achieved").

47
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the basis of indisencvl4gar aeoararhic area of residence.lsi

Mediation services are sometimes available only while
litigation is actuallvy Pendin§}51" Other Jurisdictions allow

clients to mediate before filina the dissolution Petition or

motiaon to modiFvy1520r after the decree or order;153 if

147E.s.' Cal. Ciu. BPrac. Cade sec. 17680 (West).

1482.3., Cal. Civ. Proc. Code seec. 1763 (West).

149 . o., cal. Ciu. Proc. Code sec. 1765(West); Cann.
Gen. Stitas. sec. 468b-53(d) (statutory prohibition on fee for
services); Fla. Admin. Order, suera note 47, sec. III; Mich.
Acts Nos. 294 and 297, (effective Julry 1, 1983) (arerarent
intent) Conciliation Court Task Force RerPoTt tO the
Custody and Uisitation Subcommittee of the Family Law
Section of the State Bar Assaciation of Califormnia 7. (Dec.
15, 1981) (hereinafter., "Cal. Task Force Rer.") (in 74% of
reporTting counties, mediation is provided free to clients).
CE. conciliation Provisions: lawa Cande sec. 598.16 (court
mavy waive fee); bNeh. Reu., Stai. sec. 42-819 (county mav
waive fee)l; N.D. Cent. Code sec. 22-0S.1-08 (ng £ea). CE.
requirements that county prouvide, at no charse to clients.
blanK Forms for Petition for conciliation, as well as county
emPlovees to assist in Preparing and PTresentins Ppetition,
Mont. Caode eQunn. sec., 40-3-122(3); lash. Reu. Cade sec.
26.12.130.

150E.s.: Cal. Ciu. Cade sec. 46807 (b) (West) (custody
and visitation)? Friend of the Court Act. suerca note 122,
secs. 3 & 13(1) (mediation services must be wmade available
in aach county or circuit); Conn. Ann. RePp., suera note 38,
at 2 (reflectins same requirement, based not on statute but
on internal administration of Judicial derartment):; Mclsaac-,
Symposium Article, suera note 85, at GO (describing branch
offices of Los Anzseles Family Conciliation Court). Cantca-.
those Jurisdictions in which mediation or conciliation
services are authorized., but implemented onlv by local order
or ordinance. E.z.r. Fla. S.B. 439 sec. 2 (Eff. July 1
19825 Ela. €iat. Brn. G1.21 (West):; Imd. Code Aunn. sec.
31-1-24-1 (Burns).

151E.s., Cal. Task Force RepP., suerca note 20, at 6 (Z0%
of reporting counties); Henn. Prosram Bud=zet Narrative,

supr3 note 133, at 2 and 4.

152E.3.' Cal. Ciu. Brac. Cade sec. 1761 (West)? Fla.
Admin. Urder, suera note 47, sec. IV.a.: Proposed Wash. H.B.
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certain requirements are met. For example, a Joint Petition
to mediate mar be reauired, 194 gor there must be a
determination that mediation of Priority cases——those
already in litisation--will not be Posteponed to mediate a
Prelitisation case.l9® Still other Jurisdictions Toutinely

Permit or even encouragse clients to mediate before filinsa
their litisation rpleadinas. 15 This reflects the commonly
held wview that mediation is more effective if it is besun

before Positions are shaped by trial losic.l157

905, 47th Legis. sec. 11 (1982).

153 g.5., Cal. Task Force Rep.. suera note 20, at 6 (77%
of reporting counties); Henn. County, Minn. D.R. Services
Memo, suera note 130, secs. I.D. and Il.A; Mclsaac SvmpPosium
Article., supra note 895, at 63. LCE. Prorosed Wash. H.B.
903, 47th Le=is. sec. 14 (1982) (in discretion of family
court); Canira, kWash. Reu. Cade sec. 265.12.190Q0 (conciliation
Prouvision). D.R. Policies, Hennerin Countvy, Minn. Dert. of
Court Services: Domestic Relations Division (Mav S, 1981)
hereinafter "Henn. Countvy D.R. Policies"). These
Provisions are impPortant, in view of statutory restrictions
on freqauency of motions to modifvy orders. E.s., Cala. Reu.
Stas. sec. 14-10-131(1) (2 vears); Friend of the Court Act:,
supra note 22, sec. 17¢(1)(c) (2 vears restriction on
suPpPOTt investisations). :

154f.2,, Fla. Admin. Order, suepra note 47, sec. Iv.a.

155¢ce., Migh. Stitai. Ann. sec. 25.123(6B) (conciliation
Provision).

1% s.3., Cal. Ciu. BPrac. Cade sec. 1761 {hest). CE.
@riz. Reu. Stai. Ann. sec. 25-381.09 and .188 (conciliation
Provisions).

15ﬁSee'seuezallz Fisher and Ury, Gettins tao Yes: ch.l
(1981). An interestins counterrart to the text of the
Precading six notes is the Practice in Marin Countv,
California: of requiring even those parties who hauve reached
an asreement in .Private mediation sessions Lo uniderso
mediation throush the public asgsencvy. Harriet Whitman Lee.,
suera note 12.
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The maximum duration of the mediation sessions is
sometimes established by statutes or orders.158 More often.
the administrator of the Prosram institutes Fflexible
suidelines. 159 In actual exPperience:, the Parties mav mediate
for a duration of one to ten sessions.160

‘Additional mediation services are almost alwavs
auailéble for clients who have reservations about a mediated
asreement Prior to its Promulsation as a Court Order and

wish to attemPt ta reach a new asreement.161
c. Initiating Mediation

Mediation is initiated both by mandatory and voluntary
Procedures. Mediation has been made mandatory in some
Jurisdictions for disputes dealins with custodvy and
visitation, and sometimes for anv dispute affectins a minor

child‘s welFare.162 For other disputes, the Judse may order

158 E.s., Fla. Admin. Order suerca note 47, sec. . II
(maximum B0 davs). CE£. conciliation Provision: Lawa Cade
sec. 598.16 (B0 davs); Pa. Stat. dnn. tit. 23 sec. 202
(Purdon) (maximum 3 sessions).

1389 g.a., cal. Task Force Rep., suEera note 20, at G6-7
(modal number of sessions available is B! averase lensth of
sessions is 1.5 hours); Henn. Countr D.R. Policies. suera
note 153 (mediation services limited to four months per
case).

160 = - Fla. Admin. Order, suera note 47, sec. IVU.D
(onlv one session is mandatorv); Henn. Countv D.R. Policies:
suera note 133 (limit one session where Parties. not subdect

10 court order to mediate); Mclsaac SvmPosium Article. suera
note as, at 63 (marathon model); Henn. Prozram Budset
Narrative, suera nate 133, at 1-2 (ten sessions maximum).

161.E.s.; Staff Meetinag Notes and Policies, Hennerin

County, Minn.. Dert. of Court Services, Dom. Rel. Div.
(Oct. 1, 1380),
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mediation uPon the reauest of one party and thereby makKe it
mandatory for the other Partv.163 Finallvy:. mediation mav

become mandatory because a Judse or referee, on his or her

164

own motion, orders the Procedure for Particular parties.

In all other Jurisdictions and situations, mediation is
voluntary. Parties 1initiate mediation either by a Joint
peltition for conciliationlfd or simplv by selF—reFerral.lss
Where a petition is required, staff are available to assist

the parties in fillins out the form and eresentins the
petition in order to maintain the informality - of the

process. 167 Parties mav also be referred to the mediation

162g.a., Cal. Ciu. Cade sec. 4B07(a)(West); Hawaii
Procedure. supra note 155 Nev. Proposed Procedure, supra
note ’ S8C. 17 CE. ash. Reu. Code sec. 26.12.200
(conciliation Provision).

163 g.3., Cal. Ciu. Proc. Code secs. 1761, 1763 and 1766
(West)r Fla. Admin. Order, suera note 47, S€C. Iv.C. and
E.27 Prorosed Wash. H.B. 905, 47th Lesis. sec. 11 (1982).
CE. Igwa Cade sec. 598.16 (G.A.L. mav also resuest order);
Wash. Beuyu. Cade sec. 2B.12.100 and 150 (conciliation
provisions); Conn. Gen. Stas. sec. 4Bb-53.

164 £.a., Capn. Gen. Stat. sec. 46b-107 Fla. Admin,
Orderr, supra note 47, sec. IV B and C?7; Familv Court Study of
Custody Resolution Throush Mediation., Family Court-, First
Cir.. Hawail (March 31, 1981) (hereinafter referred to as
"Hawaii Studr") (court assians Parties randomly A
mediation: social investisation, or self-selection STouPs):;
Proposed Wash. H.B. 905, 47th Leagis. sec. 15 (1982). CE.
Iowa Cade sec. 588.167 Neh. Reu. Stat. sec. 42-822
(conciliatien Prouvisions).

165 =.a., Cal. Ciu. Brac. Code secs. 1761 and 1763;
(West); Cann. Gen. Stat. sec. 46b-53. CE. Maont. Code Ann.
sec. 40-3-121; Urabh Cade @&nn. 30-3-16.27 (conciliation
provisiomns).

166 £.a., Henn. County D.R. Policies, suera naote 1337
Dane County Brochure, supra note 48.
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services fraom other asencies resuired bv statute to0 make

lo8

such referrals.

Some Jurisdiections taKe considerable care to reinforce

169

tne voluntary nature of their mediation service. Others

170

wtilize strong incentives to encourase mediation. These

incentives ranse from PostPoning a hearing until the Judse
is satisfied that all reasonable attempts have been made to

mediate a settlement: to requiring a court order before

171

allowing pParties to Proceed without mediatins. It has

been susgested that court fees be sKewed to rPenalize those

who litisate when mediation is an available ortion. 172

Others Pprorose that mediation be offered as an alternatiuve

to Proceeding with a custody investization or a comPlaint

under a supPorTt enforcement act. 173

167‘89& statutes collected at note 80, suera.

168 E.gur Cal. Ciu. Brac. Cade sec. 174G (West); Henn.
County D.R. Policies, suera note 1353. CE. Nebh. Reu. Sitat.
sec, 42-81S7 (conciliation Provision).

169'2.9.; Friend of the Court Act. suepra note 122, sec.
13(1).

170 E.gs.:, requirement that attorneys file detailed
briefs at pPretrial conferencse. (Telerhone conversation with
Joserh Connelly, Director, Family Services Unit, Probate and
Familv Court, Middlesex Countvy, Mass. March, 18982, '

171 E.a.r Hawaii Mod. Instruction suera note 143 CE.
Mont. Caode Ann. sec. 40-4-104(1)(c); hNeh. Reu. Stat. Sec.
42-3607 Nev. Proc., suepra note 32, sec. 1; dN.D. Cant. Cade
sec., 27-05.1-06 (conciliation Pprovision).

172 £ .a., Mich. Act No. 297 (effFective July 1, 1983).

173 £.a.. Friend of the Court Act, suera note 122, sec.
S(b) and (c); Dane County Brochure, suprca note 49.
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D. Mediation and the Adversary Timetable

Family mediators tend to asree that the suspension of
all litiaation activities helrs to foster the cooPerative
atmosPhere conducive to asreement maKins}74 One wavy tao
accomplish this 1is te refer to conciliation lesislation
which traditionallv Postpones litigation for a specific time
rperiod followina the filing of a divorce Petition in order
to Promote reconciliation. 179 (The court‘s dJurisdiction to
render tempPorarv orders is not affected.) 176

To encourase asreement—-makins in Connecticut, the court
mar pPenalize parties who resist a court order to mediate by
stavins their litisation. 177 Other states cite the resistins
party for contemPt, but Tefrain from imposina penalties that

interrurt the flow of litisation.178 In Hawaii’‘s first

1745.3.' Comments durina conference sessions at AFCC
winter, 1981 conference in Ft. Lauderdale, Fla.

175g,a., cal. Ciu. Proc. Cade sec. 1770 (West) (30
davys): N.D. Cent. Code sec. 27-05.1-18 (90 davs):; Orc. Reu.
Stat. secs. 107.540 and Uiah Cade Ann. sec. 30-3-16.7 (680
dayrs): lash. Reu. Cade sec. 26.12.190 (30 davs): maximum 30
davs unless both pParties consent); Mclsaac SrmPosium
Article., supra note 95, at B3 (B0 darys for Post—dissolution
custody and visitation disputes in Los Angeles County). In
Arizona, the GBO-day stavr is available to a party no more
than once a vear. Ariz. Reu. Stat. Aun. sec. 25-381.22.
Seg also N.D. Cent. Cade sec. 27-05.1-067 Wisc. Siat. Bnn.
sec. 767.083(1) (Judse decides duration of stav on a case-
bv-case basis).

176 £.a., Fla. Admin. Order, suera note 47, sec. IU.,c:
Prorosed Wash. H.B. 905, 47th Legis sec. 14 (1882). CE.
Neh. Rau. Sitai. sec. 42-821; (conciliation pProvision).

177“Cann. Gen. Stat. sec. 4Gb-53.

178 ce., Wisc. Stat. @Ann. sec. 767.083(1).
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Circuit, the court interrupts litisation when the pParties
se2k an order for a custody investisation and directs the
parties to seek mediation.179 It will not resume litisation
gr arder an investisation unless sood cause is shown to
belisve that mediation can serve no useful pPurpose or has
been unsuccessfully attempted.IBO

Clients who successfully mediate usuallvy experience a
sharter wait Ffrom filina the dissolution pPetition to
gbtaining a final decree than their litisatina counterrParts.
Parties who fail to reach a mediation asreement, however:
mary travel throush the court svstem more slowlvy because thevy
have Postponed custodv evaluations and hearins dates.lgl One
remedy for this 1is for the mediator to conduct custodv
investigations when mediation fFails and attempt to avoid
durlication of eFFort.lSZ Of course, this would rTeduce the

confidentiality of the mediation Proceedings. which is

discussed in the followins sections.

179 Hawaii Procedure, suera note 15.

180 Hawaii Mod. Instruction, sSuera note 145. And in The
South District of Los Angeles Superior Court, no motion or
Order to Show Cause is set for hearins unless the pleadinss
are accompanied by a "“Certification re Compliance with Civil
Code sec. 4607 ." (newspParer cliPrPing pProuided by Hush
Mclsaac; Procedure began Oct. 1, 18981).

181Pearson and Thoennes, supca, note 46.

182{.9., Henn. County, Minn. D.R. Services Mema, susra

note 130, Sec. 1.A. This is the Practice in 90% of
rerOoTting counties in California. Cal. Tash Force Reep.
sueca, note 20, at 11. CE. Ohia Reu. Cade @&an. csec.

3117.03(A) (Pase).
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E. Privacy

There is relative azareement that mediation should be a
Private epProcess. Privacv, however, is defined differently

in various Jurisdictions. Most Jdurisdictions restrict the
mediation session to disPputina pParties and the mediators.
Otners allow the Parties’ attarnevs to attend. at least
. . {63 . .
durina rart of the session. U2 Still others allow children.,
new sPouses and other pPersons involved in the controversy to
be included.184 In general, the court’s mediation files are

only available for scrutinry by the pParties- 1385 and on
186

cccasion, their counsel and the court.

183 Cann. R. Ciu. Brac. 48!; Conn. Ann. Ree., suera
note 38- at 7-8. CE. Aciz. QReu. Stat. AQnn. sec. 25—
381.16D0 (conciliation).

1384 peperding uron the mediator and the Policy of the
mediation asency, nonParties such as new Partners, children.
neighbors, emplovers, relatives. school teachers and ePrivate
therarpists mav be included in one or more of the mediation
sessions. E.s.r, Cal. Ciu. Brac. Cade secs. 1763(e) and 1766
(Wast); Cann. BR. Ciu. Brac. 4847 Fla. Admin. Ordevr, suera
note 47, sec. IV.A.1(d) and E.37 Prorosed Wash. H.B. 805,
47th Legis. sec. 12 (1882)7 Nev. Proc. suEra note 32, sec.
27 Conn. Ann. Ree., supra note 387 Henn. Progaram Budset
Narrative, supra note 133, at 17 Custodvy Mediation, Henn.
County, Minn. Dom. Rel. Div.:, Dert. of Court Services 2
(Mar. 25, 1976); Cal. Task Force Rep., suepra note 20, at B-
97 MclIsaac SympPosium Article, supra note 85, at 59-82. CE.
Manit. Cade Anu. seCcsS. 40-3-122(2)(e) and -=-125(1)~
(conciliation statute authorizing order to non—frartv to
attend conciliation conference).

185 Nev. Proc. suPpra note 32, sec. 2 (file closed to
counsel unless both rParties stipulate otherwise). CE. Urah
Caode é&nn. sec. 30-3-17.1 (conciliation provision’.

186 E.a. Id.; Fla. Admin. Ovrder, suera note 47. sec.
IV.e.3.7 Staff Mtas. Policies, Henn. Countvy, Minn. (Oct. 1,
1980). Coptra, Ariz. Reu. Stat. Bon. sec. 25-381.07(2);
Wash. Reu. Caode sec. 26.09.030 (conciliation Provisions).
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F. Confidentiality

There 1s less wunanimity on the admissibilitvy in
subseaquent litisation of information sleaned in mediation.
Some Jurisdictions strive to Protect mediation information.
Others do not.

The afsuments in favor of confidentiality empPphasize its
imPoTtance if mediation is to worK. Without
confidentiality, it is arsued, Parties will fail to make
full and free disclosures of information. For examprle-
where mediation is mandatory and the mediator is pPermitted
to maKe a recommendation and be examined as to the reasons
for the recommendation, the divorcins eparents face the
urntenable choice of not beina cantid in mediation or
revealing confidences that can be later used aszainst their
individual interests., 167 advocates also believe = that
attornervs are more willina to have their clients Particirate
in mediation without counsel Present where confidentiality
is suaranteed. 188 Jurisdictions that value confidentiality
commonly pProhibit ePersonnel from servins as both mediator
and investisgsator in the same case 18¢ althoush in some

Jurisdictions this PTrovision mav be waived if both Parties

187 Folbera, Diuanrce Madiatian - A Warkahle Altarnatiue
in ABA Alternaitius Means 0of Eawmilrx Disepute Resglutian
(1982). '

188 Cal. Task Force Rer.. suEra note 20, at 10-11.
189 E.3., Mediation Asreement form in use by Familvy

Counselina Service, Dane Countvy, Wisc.; Friend of the Court
Act, supra note 122, sec. 15.
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190

consent.
At the oPrposite PhilosorPhical Pole are Jurisdictions
that disavow confidentialitvy. In these Jurisdictions, the
mediator regularly serves as an investisator and makKes a
recommendation on custody and/or visitation to the court if
the mediation Procedure Fails.lg1 Accordins to the
proponents of this aeppProach;. it avoids duplication of
effort. Since so much information revealed to tﬁe mediator
is directly relevant to the Judicial resolution of child
custody dispPutes, the mediator is in an excellent pPosition
to make a recommendatio? to the court that is in the best
interests of the child. SupPpPorters of this approach arsue
that the mediator—investigator havina develored a
relationshiP of trust with the Parents, is better equirped
to reduce the acrimonvy associated with a formal court
hearing than his/her counterrpart who serves solely as an
investisator. Lastly, manvy aréue that the mediator—turned-
investigator is frequently able to resolve disPputes durins
the investisation and that he/she continues to attemPt to
mediate even after the Process has formallvy terminated.lgg
Jurisdictions interested in maintaining the
conFidentialiiv of the mediation Process rely on one of two

theories to accomelish this. The first asserts that

190’E.s.' Cann. Gen. Sitat. sec. 46b-10~ Friend of the
Court Act, supra note 120, sec. 2.

191}Note 107, suera.

192 sal. Task Force Rer., supra note 20, at 10-11.
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conversations with a mediator are confidential or Priuvilesed
communications.lg3 Privilese may be garanted in mediation
lesislation]84or more seneral Provisigns caverina certain
Ppublic officials or sovernment emplovees.lg5 It mar include
verbal and written communications with the mediator: 196
mediator notes and observations 157and documents erepared by
a third party for use in mediation. 198 Occasionally. the
privilese 1is extended to communication between parties, and
athers who attend the mediation includins but not limited to

children, new Partners, relatives, neishbors, consultants or

stepparents. 199 Usuallvy., there are certain statutory

i95.5ee 2.8.» Colo. R. Evid. S501.

194 £ o., Cal. Ciu. Code sec. 4G07(c) (MWest); Cal. Ciu.
Proc. Cade sec. 1747 (West).

195 £ a., Colo. Rau. Stat. sec. 13-90-107(1)(e).

196 =.a3., Cann. Gen. Stat. sec. 46b-53(c)’ Fla. Admin.
Order, suera note 47, sec. IV.e.S; Mich. Act No. 294 sec,
13(3) (effective Julv 1, 1983): Nev. Procedure, supra note

2, sec. 2. CE. drciz. Reu. Stai. don. sec. 25-381.16D~7
Cala. Rau. Stat. sec. 14-12-105; N.D. Cent. Cads sec. 27-
05.1~137 Mani. Code Auan. sec. 40-3-116(1); Utah Code Ann.
sec. 30-3-17.17 Wisg. Stati. Aon. sec. /67.081 (conciliation
provisions).

197 =g. Eenton u. Howard, 118 Az. 119, S75 P.2d 318,320
(1978), interepreting Ariz. Rau. Stai. Aun. sec. 25-381.167
N.D. Cenit. Cade sec. 27-05.1-13 (conciliation Provisions)}.

188 g.a., Fla. Admin. Order, suera note 47, sec.
IV.E.3.

199 E.a., "All communications. verbal or Wwritten:
between disputants and from disPputants to counselors, the
court ., attornevs. doctors or others engased in the
conciliation Pproceedings, made in conciliation conferences:
hearinss- and other eproceedinas had PUTSUENTL to the
conciliation authority shall be Privilesed and
confidential." Fla. Admin. Order. auera note 47 sec.

IV.E.S. CE. Qrc. Reu. Stast. sec., 107.600 (conciliation).
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excertions to pPrivilesed communications includina child
abuse ar the contemplation of other crime.ZOJ LDerpendins uron
the Jurisdiction, the Privilese may, 2010r mavy notrzqz be
waivable.

Jurisdictions lacKins a statutory basis for epeprivilese
turn to other lesal arsuments for Keeping statements made

during mediation out of the court. This includes the rule

that offers to comPpromise and settle are not admissible for

the Ppurrose of provinag the validity or amount of anv clann203

If mediation is viewed as a tvre of settlement nesotiation
between the pParties, statements made to facilitate the
mediated settlement should be pProtected.

Unfartunately, this rule is best Known to litisators
for its excertions rather than its pProtections. Evidence of

offers to compPrTromise are admissible for numerous other
PurPoses including the demonstration of bias or mredudice or
t0o impeach a witness. Moreover, the prohibition dJdoes not

extend to evidence otherwise discoverable throush such

200 £,a., Cala. Reu. Stat. secs. 19-10-112; 12-83.5-
11S. Cantra- Proe. Or. H.B. 2362, S8C. S(2) (1983
Session).

20l g.a., Conn. Gen. Stat. sec. 46b-10. CE£. lowa Code
sec. 598.16; Wisc. Stat. Aan. sec. /67.081 (conciliation
Provisions).

202E.s.: Esnitan u. Howared- SHEr3a note 19% (state’s
interest in Preserving confidentiality mavy override interest
of parties in seelkina mutual waiver of epPrivilese); Fla.
Admin. Order, supra note 47, secs. [.B. and IV.E.S. Mich.
Si1at. &nn. sec. 25.123((9)(1).

203 The Mediation Asreement used by The Family Court

Counseling Service, Dane Country:s Wisconsin, reflects this
strategv.
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deuvuices as interrosatories: dePpositions- subroena or
requests for the production of documents.204

A third method of achievina confidentiality is bv
contract. To date. this has been Pursued more often bv
Private rather than bv public sector mediators.
Specificallvy., these mediators reauire their clients to sisn
an asreement For services whereby it is exPressly eprovided
that the mediation sessions will be confidential and that
the mediator will not be called urPon to testifvy about what
is said or to aive any Professional opinion related to the
caze in court.205 Of courser a court is not bound to hanar
this pPrivate contract. However, at 1least one arprellate
orpinion has held enforceable an express asreement that
communications made durina marriase counselins would be
privileaed and that neither sPouse would call the counselar
at a diwvorce trial. een thoush there was no direct
statutory PTOtECtiOh.ZOG Aside from the enforcement
mechanisms afforded by contract confidentiality. the
Provision Places considerable moral oblisations on each
Party. Its suitability for use in the public sector should

be exrPlored.

204'5&2 E.RB.E. 408 and e.2., Wisc. Stai. sec. 904.08.
205 Friedman:
. Leaal Issues in DisPute Resolution:
Confidentiality (April 15, 1882} (unPublished ParFer
available Ffrom ABA Alternatives Lo Aduversary DisPute

Revolution Committee).

206 giwrin u. Simcin, 233 C.A. 24 90, Cal. Retr.
P24 (1965) .

60



G. Lesal Reprresentation of the Parties

There has been some understandable confusion within the
leagl Profession resardina the prorer roles of attornevs and
mediators. Most mediating Parties are encourased to obtain
serarate counsel for lesal advice and to review, comment
yron and arerove the final mediated asreement.207 In some
Jurisdictions, mediators have the authority to exclude
counsel Fdr the parties from the mediation conFerences.208
In pPractice, however, the mediators often meet Privately

Wwith counsel to discuss the mediation Process: its

confidentiality requirements and counsel ‘s pPercertion of the

209

issues in dispPute. Clients may consult with their

attorneys dJurins mediation as necessarv. If the parties
reach a mediation asreement, it is tvepicallvy reviewed by
counsel for each repartvy and resubmitted to mediation if
either counsel rTaises obJections. The final asreement is
drafted in pProrer lesal form by one of the attornevs for

approval by both and incoreoration by the court into its
order or decree.210

207 e8.r . Riccir, Maom’s House, DRad’s House 151 (18890).
Also- conversation with Henrvy Ellson, California lawver-—
mediator, at AFCC conference, Ft. Lauderdale, Fla.. Dec. 4,
1981. But g€. 0.J. Cogsler, Sirructursd HMediation in
Diunrce Ssttlement 127-28, 1139-20 (18981) (advisory attornev
acts as neither Partv’s adversarial aduocate).

208 £ g,, Cal. Ciu. Coda sec. 4B07(4)(West): Cal. Civ.
Code sec. 4507 (d) (West}: Mont. Code Ann. sec. 40-3-116(1);
(conciliatiagns.

209‘E.9.: Guidelines for Custodv/VYisitation Conferences-

Los Anseles Conciliation Court, S.
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Parties arpearing without counsel durinsg mediation are

211

gfficially encourased in some Jurisdictions and
4212

discourase in others.

H. Mediator Qualifications

Mediation is a non-resulated epProfessian. Mediation
training has not vet been svstematized. Moreover, pPublicly
emPloved mediators mav be hired exclusively to do mediation
or be available for assisnment to other asgsencv duties such
as probatien supervision: custody inuvestisation and domestic

relations counselins. 213Some courts utilize pProfessionals

in the PTivate sector includina cleravmen: marriase
counselors and other mental health ProFessionals.214
ZHJE.s.y Fla. Admin. Order. supra note 47, sec.

IV.E.77 Nev. Proc.. suera note 32, sec. 3(a). An attornevy-—
mediator mav also PTEPRP3TE the 3sareement. Friend of the
Court Act, suera note 122, sec. 13(2). In Private Practice.
the mediator may pPrerare a Memorandum of Understanding for
use bv the Parties’ attornevys (Havynes model) or encourase
the pParties to draft their understandina in their own words
(Rieci model?’. Havnes, J.r» Diuaorce Mediation (1981); Ricci-
Mom'’'s House/Dad’s Haouse (1980).

211 £.s., Cal. Ciu. Proc. Code sec. 1764 (West); Fla.
Admin. Order, sugra note 47, sec. A.2. CE. aciz,. Reau.
Stat. Qun. sec., 25-381.12 and .13 (conciliation Prouvision);
Supreme Court Committee on . Matrimonial Litisation Bhase
Tuwa- Einal Repari, Sueelesment o N.d. Law J.1 (July 16,
1981) (recommending wuse of bar—-staffed Early Settlement
Proaram t0 assist ero se litisants inm settling or narrowins
issues for trial).

212E.s.y Mionn. B. Bragc. (Fam. Ct.) 1.02.

213¢.a., cCal. Civ. Code sec. 4807(b)(West); Cal. Civ.

Proc. Code sec. 1744(a),(d) andg (F} (West) Fla. Admin.
Order, suera naote 47, sec. l.A.
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Prouvisions also exist for the utilization of trained
volunteers. 215

Statutorv_and administrative Provisions dealins with
the aqualifications of custody and visitation mediators in
the public sector usuallv resuire a masters desree in family
counselins, social work or a related field 216 angd a
substantial amount of workins exrerience. 217 Some Provisions
Permit education and expPerience requirements to be

interchansed.218 Since mediation is an evolvina pProfession.

——— s i s e =

2l E.a., Cal. Ciu. Cade sec. 4B07(b) (West): Comn. Gen.
Sias. Secs. 46b—-10 and K-53; Hawaii Procedure, suBra note
137 Directory. New Jersev Alternative Dispute Resolution
ProJects, Comp. by Elizabeth Broady, Asst. Dean, Rutsers Law
School (Feb.r 1982 Draft) (rerPorting practice of Judse
Serpentelli of Ocean County District Court 10 refer to
psvchiatrist for mediation). C£. Mant. Cade AQan. sec. 40—
3-124(1) and =-123(3); R.I. Gen. Laws sec. 8-10-7; Wisc.
Stat. Ann. sec. 767.081;7 (conciliation erouvisions).

2155.3.; Hawaii Procedure, suera note 157 Henn. Countv,
Minn. Orientation PooKlet., D.R. Div. Dert. of Court
Services. CE. Manti. Cade Ann. sec. 40~3-124(1); Neh. Reu.
Siazt. sec. 42-36G0; Qr. Reu. Siat. sec. 107.530;7 lWash. Reu.
Code sec. 26.12.220 (conciliation Provisions).

218g.g,, Cal. Ciu. Cade sec. 4B07(b)(West); Cal. Ciu.
Prac. Caode sec. 1745(a)(1) (West): Comnn. Gen. Stat. secs.
46b-3 and -S5S3; Nev, Procedure, suesra note r sec./7(a) CE.
Oc. Reu. Stat. sec. 107.610 (conciliation); R.I. Gen. Laws
sec. 8-10-7 (court establishes counselor qualifications).
In addition, Michigan accepts lawvers trained in mediation
and Knowledseable in child develoPment and custodvy research.
Friend of the Court Act, suprar note 122, sec. 13(4).

2175.5., Cal. Ciu. PBras. Cade sec. 1745(a)(2)(West)
(two vears); Nevy. Procedure, supra note 32, sec. 7(b) (two
YeATS ). ’

218€.3., Cal. Ciu. PBrac. Cade sec. 1745(b) (West);
Henn. County, Minn. Position DescripPtion (mav substitute
bachelor’‘s degree and three vears exPerience for M.S.W.:
Friend of the Court Act, suEca note 122, sec. 13(4) (mavy
substitute 5 vears family counselina exrFrerience for master’s
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Pprovisions are included for in-service trainins a§ wellglg
And because mediation is conducted by a male—-female team in
some Jurisdictions: sex mav sometimes be a bona fide
occuPational sualification too.zzo
In some Jurisdictions, mediators have srecial statutorvy
POWETrs., For exampPle, the mediator mav recommend mutual
restraining orders to Protect the well-beins of the
children.22]l QOr the mediator mav order a visitation schedqle
if the pParties cannot develor one of their own?zz He or she
may be able to exclude counsel from the ﬁediation sessions.
or to certifv to the count‘that further mediation would
not be eroductive.i2d The mediator mavy call other
professionals into the mediation sessions to aduvise the
Parties.225 Finally, in some Jurisdictions, the mediator mav

degree) s Neu. Procedure, supra note 32, sec. 77 Cal. Task
Force Rer.. surrca note 20, Fig. 3 (21%4Z reprorting counties
emPploy bachelar’s degareed staffzs B%Z utilize lawvers with
MFCC licensure or family law exrPerience).

219 E.a., Conn. Ann. Rep.r. supra note 38, at 2} MeclIsaac
SvmPosium Article, sueprca naote 95, at 77 Friend of the Court
Act, suera note 122, sec. 19(3)(b) (requirement that state
friend of the court administrative bureau Provide mediator
training).

220 =.2., Conn. Ann. RePr., suera note 38, at 2.
221 E.3., Cal. Ciu. Code sec. 4B07(e) (West).

222 =.3., Henn., County D.R. Seruvices Memor suEers note
130, def. II. D. (ref. Minn. Siax. secs. —o1B8.17%.

223 Note 208, suera.

224 E.a., Newv. Proc.- supra, note 32, sec. 3(c). CE.
Urabh Cade A&na. sec. 30-3-16-7 (conciliation Provision).
Contrca, In e Macciase af Matthews., 101 C.A. 34 811, 161 Cal
RPrtr. 879 (1880).
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226

maKe a custodvy recommendation to the court.

Mediators are sometimes also charsed with
resPonsibility for fulfilling certain duties or oblisations.
Thus, a mediator mav be resuired to assess the needs and
interests of the child involuved in the controversy. 22/

Similarlvy. he or she may have the oblisation to use best

effarts to effect a settlement of the controuersy.zz8
Mediators may face certain liabilities for abuse of
POWET ; or for failure to fulfill their siatutorv
obligations. This is rarely addressed in state statutes.
Instead: mediators tend to be covered bv the general
Provisions dealins with the liability of public servants. 229
It should be noted, however: that some mediation
legsislation, not connected with divorce and custodvy.,

PTOPOSES to limit the potential liability of mediators to

acts of gaross neslizence or bad Faith.230

225.E.s.y note 184, sueca- Fla. Admin. Order., supra
note 47, sec. IV.E.3.

226 Note 107, sueca. Also, Fla. Admin. Order- supra
note 47, secC. IV.E.2 (results onlvy are rerorted). CE.
Ariz. Reu. Sitas. Ann. sec. 25-381.16B(conciliation
provisions results onlv). .

227 E.a., Cal. Ciu. Cade sec. 4B07(d) (West); Mediation
Azareement fForm in use by Family Court Counseling Service.,
Dane Countvy, Wisc.

228?5.3.: Cal. Ciu. Code sec. 4807(a) (West).

229 ¢£.s., Cala. Reu. Stat. sec. 24-10-101 a1 sea. See
generally., B1lA. C.d.S. Sraises sec. 1268 (1877).

230

Z.8., Fla. S.B. 7 sec. B (1981 Session}.
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The 1issues of eprofessional ethics have not been
addressed by statute or rule. Nevertheless, saome asenbies
have dJdevelored in—house Policies and resulations and
mediators in some Jurisdictions have adorted self-reaulatina
mechanisms.231 Still other writers and practitioners have
ursed mediators taoa withdraw from cases that result in an
ethically offensive asreement and/ocr certify their non-

arpProval with the court.232

I. Public Information

The distribution of Public information is an important
asrpect of everv pPublic asgsency that pProvides a epublic
service. In addition, some mediation PTosrams are
authorized or resuired by statute to ensase in research-
education, or other endeavors related to the pPurPose and
Ppolicy of the 1esislation.233 These endeavors mav first need
to be aepproved by the trial court, county aovernment or
asencvy director234

231E.s., Code of Ethics adorted by Colorade Council of
Mediation Organizations (1982) Orientation BooKklet .,
Hennerin County, Minn. Derpt. of Court Services. Dom. Rel.
Div.

2325.9., Marital Mediation Rules:. Family Mediation
Association, sec. 41, Published in Coosler, suera naote 207,
at L20. S8ep LCal. Ciu. Cade sec. 4607(e) (West).

233 Z.a., Hawaii Studv, suera note 164; Friend of the
Court Act, supra note 122, secs. S(a) and 18(3) (effective
July i- 1983). CE. Hawaii Reu. Stat. sec. S71-5; Mich.
Sias. Ann. sec. 25.123(11) (conciliation Provisions).

2345.3., Friend of the Court Act, suprca note 122, 5€8C.
S(a) and 19¢(3) (effective Julvy 1, 1983).
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Public information dissemination has Ffregquently takKen
the form of rpPeriodic short Progsrams on divorce. This
includes Presentations and Ffilms on mediation. court
Pprocedures, and the legal’and.Financial and emotional issues
of divorce.235 More recentlv, Jurisdictions have besun to
offer pProsrams an the impact of divorce on children and the
Pros and cons of Joint custodv arransements.236 Some
Jurisdictions have assembled advisorvy committees to Prerare
and distribute Public information brochures about Jjivorce.
co-FParenting, and mediation?37 In other instances: Judses
and administrators have ensased in pPublic speaking to

further educate the Public.238
CONCLUSIONS

There is arowing supPpPort for divorce mediation in the
Private sector among citizens and public officials. This
parer delineates the various wavs divorce mediation eroarams
can be implemented in the pPublic sector. The analvsis

reveals that a wide number of alternative arprroaches are

235 E.a., Conn. Ann. Rer., suera note 38, at 16> Henn.
Proaram Budgset Narrative, suera note 133, at 4; Los Anseles
Conciliation Court Ann. Rep. 2 (1980).

236 Domestic Relations Division Services- Hennerin
Coiuntv:, Minn.s sec. YI "The Divorce Exrerience" (Aprril 28,
1980).

237 E.a., Los Anseles County Committee to Implement A.B.
1480, Caneeratius Parentins Eallaowings Dissaolution. Yougp
Child dNeeds Bath af You (PampPhlet available from L.A.
Conciliation Court).

238 E.g., Mclsaac SymPosium Article, suecra noté as, at
57. ’
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feasible and that the rtoute chosen by a Jurisdiction should
reflect its specific needs, statutory structure and fiscal
resouTCesS.,

To initiate a public-sector, divorce mediation service:
there must Ffirst be some assessment of the desree of
ggvernment suPPort for the Prosram. Part I describes the
different levels of involuement and commitment to mediation
services the gsovernment can makKe. Appearances can be
deceptive. No-cost measures bv the government, such as
definins mediation and the nature of the confidentiality the
parties can relvy on, can effectively stimulate pPublic use of
mediation. Moreover:. even the pProvision of a state-wide
mandatory custody/visitation mediation service, mav cost the
state very little and accomplish wvast savings in Public
exPenditures for courtroom services.

Secondlvy, Jurisdictions contemplatinsg mediation
services in the Public sector should determine whether lesal
authority already exists Ffor such a service. It is
imPortant to assess the dearee to which the Present

statutory structure contains imPediments to an effective

mediation PTOST3M. This mavy include ambisuous Provisions
about the nature of confidentialitvy in the mediation
PTOCESS. Indeed., if these Problems are not resolved, the

mediation PTOCEeSS itself mavy senerate disPutes and
litigation and deflect from the considerable advantases to
be =ained from pPublic sector mediation. Jurisdictions

lacking existing lesal authority for mediation will hawve to
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PTromulaate new statutes, court nrules or administrative
orders. Part II sives &n ouveruview of the different trres of
lesal authority that misht be relied wuPon to initiate
mediation in the public sector as well as the limitations of
each tvrpe of authaoritv.

Similarly. it is ;mportant for Jurisdictions Lo
consider which asencvy or branch of sovernment should house
or administer the mediation service. In addition to asency
interest and authority, the determination should include the
issues of short and lonser—term efficiencr. Part III
delineates relevant efficiency criteria and concludes that
the Judicial Jderpartment is senerallvy the most arProPriate
administrator of mediation programs in the public sector.

Finallv, implementing a divorce mediation prosram at
any level--from a local Judse’s ad hac order to a statewide
mandatory statute-—will resuire some articulation of the
procedures by which mediation is to occur. Part IV
considers how other Jurisdictions have addressed the classic
issues of mediation definitions, eligibility and initiation:
the relationshiPp between mediation and the adversarv
timetable; pPrivacy and conFident;alitY? legal representation
of the Parties; mediator sualifications?’ and public
information about the mediation Process and outcomes.

Horpefully the information sathered in this rarer will

stimulate mediation dctivity and assist the architects of

future mediation services in the public sector For the

divorcins PoPulation.
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A Portrait of Diwvorce Mediation Services

in the Public anmd Private Sector

lotrcaductiaon

This is an analvsis af divorce mediation
services in the pPublic and Private sectars. It is an effort

to characterize the oraanizatiaon, oPeratian and expPerience

of these services In the United States. This study is one
of several activities of the Divorce Mediation Research
Prodect. a federally funded ProJect concerned with the
immediate anig longer term effects of mediation and
addudication on individuals ensagsed im custody or wvisitation
. 1 . - N
disPutes. The pProdJect Princirally Ffocuses on wsers of
court—-based mediation Prosarams in Los Anseles, California:
Minnearolis, Minnesota and the State of Connecticut. In
ajdition, we have caompiled a directory of eublic and Private
o)
mediation Programs dealing with divarce. The Followins
traces the recent ypsurse In mediation seruvices, offers a

clocser characterization of these services and Presents a

comeparison of pProgarams in the public and Private sector.

1The Pprodect is funded by the Children’s Bureaw of the
United States Derartment of Health and Human Services and it
15 administered by the Assaociation of Familvy and
Conciliation Courts.

2Pearsan: Thgennes, Milne. The Directorvy of Mediation
Services:, The Assoclation of Familyv Conciliation Courts,
1982.



RData and Methodalosx

The information far this study comes from
qu2stionnaires mailed to indiwiduals and or=:anizations who
of Fer divorce mediation services and from visits to several
services at a3 number of aeoararhical locations. We obtained
the auestionnaire and FfField data during the summer and
autumn of 1981. Initially, we mailed 200 questionnaires to
court—connected familvy counselinzs services, members of the
Assocliation of Familry and Conciliation Courts and others who
had attended conferences on medliation sPonisored br the
Assaciatian of Familv and Conciliation Courts. 3 The
initial suestionnaire consisted oFlBO questliaons about the
progsram’s agrg2anization, oreration ani characteristics.
Usineg nmormal follow-uP contacts and reminders, we were able
ta obtain 88 completed questionnaires of this tyPe. This
translates into a response rate of about 45 percent.

Our secand mailing af auestionnaires was to BOC members
of the Familv Mediation Association and to individuals wha

. L 4 . .
had failed to respond to the first mailins. This time we
utilized 3 shaortened uversion of the original aSuestignnaire.
The short suestionnaire had 33 items dealinag with seruvice

grganization and oPeration. We received 227 auestionnaires

fram this second mailing., about zZ8 percent of the GO
3The AFCC 1s an international assoQciation of Jiidses,
court administrators: lawvers and mental health

professionals established in 19G63.

4The FMA was founded in 1974 by 0.4, Coogler. It
comdjuucts trainina ProstTams throushout the countv.
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mailed.
Taken together, we mailed 1000 questionnaires and
receiuved 3137 59 came from court—based Proarams and 2SE were

from Private services. At first alance, the 31.5 Percent

resPoOnse rate aPrPears to be low. The pPaossibility of sameple

bias arrears to be Pronaunced, In Fact., this is not the

case. A caompllation oF.mediators was not available when we
mailed the questionnaires:. S0 we chose to vmail
questigonnaires to the members of the most PorPular
Pprofessional associations for divorce mediators. Since
these assaciations clearly attract nan—-mediator members,

many non—-ePractitioners also received the Questionnaire.

Understavndably., non-Practitioners did not resPond to the

‘
4

questionnaire and this artificially depressed our respPonse
rate. arf course;, this method of contacting mediators
precluded the consideration of mediators who do not belona
to the twa Professional associations we sinsled out for our
SUTUe Y., To the extent that there were Practicing divorce
medliators in 1981 who were not linKed to the AFCC or the
FMA, our survevy 15 incomplete.

In addition to obtainina auestionnaire resPanNses: site
visits were made to Boston/Cambridse. Massachusetts:
Portland, Qregon: San Francisco and Los Anseles, Californias
and Atlanta, Georsia. At these zites, oPen—ended iInterviews
vere conducted with administrators, mediators and Juwises in

court—based and Private mediation ProsSrams.



The data =2athered fFor this study were reviewed: a8 code
bookK Was develaored, andg the data were coded for comeputer
tabulation and analvsis. The auality of the resPonses %0
tna auestionnaires varies widelvy. Some private ProaTams are
fairlvy wew and infarmation on number of clients, hours spént
in mediation and éuccessFul cases mediated is incompPlete gar
Unknown. Some resPandents show Knowledge and understandineg
of the subdect thev are addressins, while others are
inexperienced arnd unaware aof main issues. In most of the

public and PT1IVAte seruvices;, the returned suestionnaires

were fi1lled out by Persons who serue as both mediator and

administrator. This was the case for 359.4 Percent of the
Private sector and 80.7 rPercent of the court—-based
respondents ., resPpectivel v. The remaining respondents for

both Prosrams were either mediators or administrators.

We obtained resPonses From
all regaions of the United States. Private mediation
dactivity appears to be most intense in the Middle Atlantics:
Souwth Atlantic and Pacific resions of the countrv. Public

Frograms are mostly concentrated in the New Enzaland, East

North Central, Mountain and Pacific reaians.

Table 1| about here

Qrc=ganizatlian af Seruices

Mediation services have increased raridly in the 1(198O0s.

The oldest mediation Pragsram 1n the Private sector inm our
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suruey began in 1960. The averase vear of orizin  reported
b Pprivate sector Program directors was 13879. In the pPublic
Z8CctoT, the averasge vear of orizin was 1375, The ©Los
Anzeles Conciliation Court officially besan offerins
madiation in 1973. This mav be the most reliable data Ffor
the formal commencement of Ppublic mediation services. More
racently, manvy Public sectaor Pra3vams in California were
beaun as a result of the enactment of Senate 21il S681 in
1981, a Provision making mediation mandatory in all cases of
contested child custody and visitation.

Accordins to both Pprivate and court—based
practitioners. the upPsurse 1n divorce mediation Progsrams in

recent vears was motivated by Arowing disenchantment Wwith

-adversarial resolutions of familvy disPputes and the desire to

handle these matters in an alternative fashion. Table 2
shouws that 90.3 pPercent of the respPondents 1in the Private
sector and B60.6 rPercent of those in the public sector
identified this as the reason whv their pProgsrams had been
deuveloped. ArProximately 33.3 rercent of respondents From
cotirt—-based Proarams dlso cited the recent 1ncrease in the
nunber of divorces and the need to alleviate crowded court
docKets as another imeportant reason for the develorment of
mediation services. A  dJdudze who suPPoOTrts court—based
madiation ProsTams Puts the matter 3as follows:

The court svstem 1s ouer—wused and the more

peorle can be assisted in resoluing their

1ssues outside the court: the better of

thev will be. A caoaurt—-connected service
cuuts down on contested matters and allows



individuals to determine their QW
asreements.

Tveically, Judses who besan court—-based mediation
PruTams simeply added them to the arrav of counselina and
investisation services Ppreviously offered by the court.
Since manr court counselors and investiaators observed that
Ffamilies were often able to reach these asreements on their
own With some staff facilitation: they too were motivated to
extend their services to include mediation. In numerous

siates: PTOSTams were begsun with the authority of existinsz

conciliatiaon statutes which seeh to auvoid domestic

litigation and/ar Jolnt custody statutes that urge parents
to resolue dispPutes in a8 nmnon—-adversarial fashion and/or
en3ase in Joint custodv Plannins.5

Althoigh some divorce mediators in Cambridge.,
Massachusetts and San Francisco- Califaornia reported in
persaonal interviews that thevy had been motivated to orsanize
jivorce medliation services because agf thelr own Jivoarce
exPeriences, this was naot & common reséonse. Only 4.9
percent of respPonidents in the private sector: and none af
tnose 1n the Public csector 1dentified this as a reasaon For
Pro=ram deuvelorPment.

In the Pprivate sector;, individuals oraanized 79.0

rercent of the medigdtion PTOoSrams. Community serwvice 3rguers

SFor 3 discussion of the tvees of leaal authority usesd
10 create Jiuvaorce mediation services in the pPublic sector.
see "A Guide to Implementina Divaorce Mediation Seruvices in
the Public Sector" bv Elizabeth Comeaux, consultant to the
Divorce Mediation Research Prodect., 17206 Emerson Street,

Denver, Colorado B8021i8.
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were resPonsible for the develorment of 14.0 Percent of
suioh serwvices. In the pPublic sector, Judmses have been the
Prime mavers in the graanization of mediation PTOSTAamMs .

Thev have oarsanized 4G6.9 rercent of the existins Prosrams.
Private individuals have orgsanized 25.0 rercent af the
court—-based Programs and court Ppersonnel anid community
serTuigce STouUPS have oraanized 12.35 Percent and iS.6

Percent, respPectivelv.

Table 2 about here

Eundios and Eacwat

In the Private sector:, 35.4 pPercent of the mediation
Programs are conducted by sole pPractitioners; 35.4 rercent
by Pprivate, Profit orzanizations and 20.1 Percent br non-
profit orsanizations. In the Ppublic sectar, mediation
seruices are offered overwhelminaly by =overnment ar court-
connected ogrganizations. with only 1.7 pPercent classified
as Private;. profit and pPrivate: non—-erafit Progarams.
resprectivelv. Private mediation activity has suraed in the
pPast vear. ArpProximately 45.6% of sole pPractitianers began
their mediatian pPractice in 1981. The next two =rours that
expPerienced large 1ncredses in 1981 were Private, PTofit
graanizatians (37.7%4)) and Professional acssociations
(37.8%). In the Ppuublic sector. mediatiaon activity 3rew

Juring the vears 1973-1981 ., with the incidence af new

services increasing by 5.3



rercent 1n 1973, 10.3 percent in 1977 and 14.0 pPercent in

1981. Thus, private mediation activity is more rtecent and.

ha: areatly expanded within the last vear.

Not sureprisinalvy, the tWo sectors differ in their
source of Ffundina. In the Private sector;, Ffunds come
primarily from clients’ fees. About 53.6 Ppercent of the
ara3anizations in the Private sector obtain their funds from
client fees. The bulk of the remaining Priuvate
Ppractitioners (27.2%) abtain fees from clients and insurance
co—PRIVYMENLS. A very csmall percentase of private Proarams
are suypPPorted byr the government or by sSrants.

Public sector Prosrams, on the other hand, are chiefly
surPPorted bry 3guernment monies. About B59.0 PrPercent of
Public Programs receive state or country Ffunds and 13.8
Fercent derive their income from clients’ fees. Manv

Jurisdictions relvy on earmarked marriage license and/or

divorce Filina fees to generate Program freuvenue. For
examele., California’s mandatory mediation Progaram is
suPrpPaorted b an earmarked increase of $15.00 in the divorce

fFiling Fee, $5.00 in the marriage license fee and a $15.00
aszcessment for any motion to modify or enforce a custodvy and
visitatiaon order.

The caost of private mediation services ranzes Ffram 520
pan hour to ¢ 18C Pper hourT Lith the averaze rerorted hourly
fee being $5G6.38. Mediation fees vary with the ePprofessional
bacXaround of the medizator. On the averase:

lawver/mediators charzae $88 rer hour while mediators with

,.-.v
i
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Pprofecssional bacKarounds as fFamily therarists charge $52 per
hawr. The tvepical Price of a mediated diverce reported by
Private sectar respondents ransed from $25 to $1CG00 with the
Fuerase beins $440.G9.

B contrast, Public mediation Programs that leuy a user
fea charse an averase aof $30.40 per hour; averase case PTice
comes to $136.25. The differences between the two sectars
in Per hour and pPer case charges are statisticallvy
significant. This sussests that private and Public Prosrams
service dJifferent socioeconomic PporPulations with public

pPraograms seeins lower income couprles.

Table 3 about here

Staff

Divorce mediation service Providers hauve a variety of
Prafessional bacKsarounds. The madority are social workKers,
attornevs and mental health Professionals, but there 15 a
statistically <siznificant difference be-ween the pPublic and
Priyate sectors. While the Private sector 1s \more likelv
thnan the Public sector to attract attorners and
Pivchologsists, the Public sector rtelies almaost excluusively
an social workers and marriasgse and familvy theraPlsts. This
i not surPrising since statutory and administrative
Prouylslons dealing with the gualifications of custody and
visitation mediators usually sPecifvy a masters jearee in

Family counseling, social work or a related field.



ArProximatel v 80 percent of the mediators in each
sector have a3 araduate level dearee while ZOG percent have
an underzaraduate dezaree anlv. This suggests that epublic and

private sector mediators hauve substantially the same leusl

of eduicational trainins.
Table 4 about here

Most mediation Providers have also received training in
the #field of divorce mediation. About 75.5 Percent of the
private oraanizations rerorted that their mediators had been
trained bv orsanizations ather than their own. For the
public sector, this rpercentage 1s  70.2. fMost of the
training Pprovided to the pPrivate and public sectors consists
af lectures on techniaues or the theory of mediation
followed bv lectures on lesal aspects of divorce, role

plavina and lectures on child develoPment needs and

custodv. The madJaor sources of training were courses
Prouvided bv The Familvy Mediation Association. the

Azsocliation of Familv and Conciliation Courts (AFCC): the
Conciliatiaon or Dogmestic Relation Courts and ather private
individuals. About 45.0 pPercent of Private and public
mesiation serwvice Prouviders were trained bv Family Mediatiaon
Assaciation trainers. In the Private sectaor, 44.8 Percent
of Prouiders were also trained by other Private i1ndividuals.
in the public sector, 41.4 percent of mediators receiuved
training from the AFCC and 10.4 percent from Conciliation

or Domestic Relatiaon Courts. Thus, most of the trainins

-:‘ - ~ _
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Provided to Private Prosrams is conditcted by Private
tndividuals wWhile half of the puiblic mediation erosrams
recelve thelr trainina from noen—-Profit associations or the

courts.

Table 3 about hers

Althouah Private and Ppublic mediation programs are
interested in traininga their mediators, few require that
their mediators be licensed. Licensing is a mare imPortant
1ssue in the PTrivate sector althoush this 15 not =
statistically sianificant epattern. Tvrpicallyv, those opPpased
to licensing feel that the mediation field is tao new and
eclectic and/or that certification in the more traditional
fields of law oar social work is sufficient Praotection fFor
the consumer. In the words of one reserondent:

I think mediation is gne of man v skills
which a counselor mizsht nhawve. To require
sPpecial licensing for e3ch sKilled aresa
would be ludicrous. However, anvone who
does Practice mediation should be resuuired
to state uwhat his/her degsrees or trainins
consist of. I believe the clients will tend
to seek out mediators who have apPPTORTriate
degrees or who can claim special mediatian

trainins or who have earned rePutations as
skilled mediators.

Licensing pProrPonents beliesve 1t might faster uniformity af
seruice and deter pPr3ctitioners with "Auyestignable traininz
and experience’.

A more noticeable and statistically siganificant

difference between pPrivate and Public Prosrams is their use

of maleractice insurance. About BGE.7 PETCEeNt of Private

11



mediation serwvices sav that their mediators have maleractice
insurance while this parcentagse is onlvy 22,8 in the Ppuiublic
sector. The need for malpractice insurance seems to be most
felt by Private mediators who do not have the eProtection af
a “lesal setting" in the courts. Tvepicallv, those who
purchase malpractice insurance obtain it through a
prufessional arouP oOr association. Few Private insurance
carriers have malpractice insurance for mediation

acuivities, Per seae.
Oeperarion af Mediatiogno Praosrams

Private mediation Praarams jevote arProximately 35.3
Percent af their time to divaerce mediation. In Public
sectgr progarams, mediation consumes S0.5 percent of asencvy
time. This is a statistically sianificant Jifference
between the sectars. Progarams in the private sectar offer a
variety of seruices inm addition to divorce mediation. This
tveically includes marriage and divorce counselina, caneral
counselina, therary with children, information worKkshaeps and
gther mediation or arbitration not related to divorce.
Piuolic mediation Proarams tend to conduct custody
inuestigations in addition to eprowviding mediation. Few are
inuolued With non—-divorce-related mediations and
arsltrations.

Mediation trainina 1s also aﬁ activity aoffererd pry a
sizeable PproPoTtiaon of Public and pPrivate asencies. About

19.8 percent of the Priudte seruvices offer mediation

-
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training to or=aanizations other than their own and (8.1
percent offer in—house training. In the public zector.,
15.3 Percent of the proarams offer training to external

orzanizations and 13.6 percent offer in—house trainins.
Table B about here

Divorce mediation differs 1in the public and Priuvate
sectars in a number of statistically significant respects.
While most (B8.35%) of the proarams in the PTrivate sector
mediate all divarce issues including custody, visitation:
child suprorTt, maintenance and PprorPerty diuvision, this is
Jone in onlvy 19.0 pPercent of Ppublic sector PYTOSTAaAMmMS.
Indeed, while 63.8 Percent of the Prosrams in the pPublic
sector concentrate on custodr and visitation mediation. only
Z21.1 pPercent of Private sector PTrasrams focus an this.
Thare are seuveral exPlanations far these pPatterns.
Doubtlessly, Private sector pProsrams mediate a8 wide arrav of
divorce issues in order to Pprouide more comPrenensiue
services and attract clients. Since they 3re not connected
to a court and 40 rot need to relieve crowded docKets, thev
may deal with a larger spPectrum of the financial and
tnararPeutic issuues of jivorce. By contrast, court—-based
prgarams tend to concentrate on iLssues that bear directly on
crawded docKets: particularly time-consuming custody and
yisitatian disPutes. Since Ppublic sector mediation is
tvPpically authorized by state statutes: court orders ar

rules fFrom court adminmistrators, the mediation of financial

13



1ssues miaht resuire Formal action by the iegislature or the
Judiciarv and senerate oPPosition From the legal erofescsion.
Moreouver, court—-connected counseling seruvices haue
traditionally handled the non—lesal and non=financial
asrpects of Jdiveorce althoush this mar chanse in comings vears.
Far example, the Los Ansgeles Conciliation Court Tecentlvy
bezan to mediate divorce disputes dealing with the financial
issues usina Panels of wvolunteer attornevs as mediators.

Public and private mediatiaon service Prouviders also
uiew confidentiality issues in mediation differentlvy.
Althouzah there is a fair amount of controversy about the
issue amonza pPublic asencies; about B2.2 Ppercent af the
organizations in the Public sector believe that their
mediators mav investigsate cases they Previously tried to
mediate. This Percentase stands at 19.8 in the Private
sector. While 37.3 pPercent of the organizations contacted
in the Public sector report that their mediators 4o in Fact
conduct custadv investiaations 1n cases that were
unsuccessfully mediated, onlvy 2.1 Ppercent of the PTrogsrams
in the pPrivate sectar TepoOrt that their mediators also
conduct custody investigations.

In the eves of manv resrondents in the Public sector,
mediation and inuestization PTocaesses are freauently
coma2atible. According to ane court cannected mediator, the
combinatiaon 13 Possible because “"The c¢clients develaoar a nish
degree of confidence, trust and communmication Wwith the

mediator and have no desire to besin the eProcess guer asailn

14




with a second counselor." According to another court
mediatar, mediation and investization by the same individual
ls comPatible because while the erocess chanzses, the faocus
of baoth is on the best interest of the child. Cn the other

hand, seueral court-connectetd mediation PTOSTaMS Prohibit

the mediateor from making a recommendation to the court on custody

and the recammendation-making role of the mediator in one California court

is cwrrently being challenged in an appellate court proceeding.6

T~

In the Private sector, resepowdents consistently see the

Lo roles as hiahlv incompPatible. In the words of one

Private mediator:

We believe that mediation works best
when PeorPle Jo not fear what thev savy will
later be used agsainst them. Mediators mav
have less trouble stavine neutral when thev
are not trving to assess mediation data in
terms of a later investigsation.

Ve

Table 6 about here

'

Yaluwe af Cases

According to our SITVe v, there were 27,8352 divorce

mediations conducted in the United States durins 1939. in

18981, there were a PproJected number of 34,424 mediations.

Althoush pPrivate divorce mediation services are about S

times more numergus than Ppublic sector ones the

overwhelmine madarity of 1980 mediations were conducted in

— — I!A

6 McLaughlin vs. The Superior Court of the State of California for
the County of San Mateo. Supreme Court of the State of Califormia,

#A018674.
13



the Public sector. The Public sector conducted an averase
of 500.2 cases Per gr3anization. In the Private sector:
averaze volume stood at 39.7 cases Per orzanization.

LooKing at the distribution of cases among Providers.,
we find that nearly all (83%4) of the PTrivate services
handled less than 30 cases rPer vear. About S1.2 Percent of
private services conducted less than 10O mediations in 1981,
and 41.7 percent aof the Private Programs conducted between
10 to SO mediations in the same vear. Althoush Z39.8
parcent of pPublic sectar seruvices also canducted fewer than
10 mediations PaT Year; S4.4 percent of the services
conducted more than 100 mediations Per vear. In the pPriuvate

sectavr only 2.4 percent of the seruvices handled this manv

cdses.

Table 7 about here

The disParity 1n case volume in the pPublie and Private

sactors 1s related to the organization of Public and eprivate

seryices and their sgurces of referral. In the public
sector 81.6 percent of mediation clients are referred bv
the courts. Onlyvy 15.8 PeTCent are self-refarred. Thus

arpPrgximately 86.8 Ppercent of Public seruvices say that tnev
i3 wot have pProblems findine clients. Most eublic azencies
asLribute this to the numerous court referrals thevy teceius
(61.5%) or because mediation 1s mandated by law (18.2%J.

The picture in the Private sector:, houweuer, 15 mitch

Jifferent. More than half the clients sean in the Private

J
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sector are self-referred. Ariother i8.8 PETCENT

are

referred by attornevs. Nearly a third of all erivate sector

serulces rerPort difficulty Finding clients, Feuwer than

u

(41.3%> sav that gbtainina clients is no Problem.

half

Most

private mediation seruices attribute their low case volumes

to the lack of public Knowled=e about mediation (82.8%).

In

an attempPt to Publicize their seruices, half of the Private

seruvices rerorted that thev had used the mediz, Particul

arly

newspPxPer articles and radia and teleuvision talk shauws.

These technidues were also used by about one—-third of eublic

sector seruvices. Both Public and private sector mediators

thnink that maore publicity and Public education would be

hishlry beneficial for their Prosrams. In the words of

ane

mediataor in a court—-based progaram "I Jdo not thinkK PeorPle

-

have anv idea whv thev are caminz here. I thinK it would be

immensely heleful if theyvy did."

Mediatian Sassians

Cases are mediated more raridly in the public sector

andg thev also involue fewer sessions. For exameple,

averase case in the pPrivate sectar is estimated to takKe

17
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hours, Fiftv—two PerTcent reguire 9 hours or more. In the
Ppublic sector, the averagse case reauires 6.3 hours and 40
parcent are handled in 4  hours or less. Cases in the
Private sectar Tredquire 3n 3Jverase of 6.2 se5510nS of
mediation with 668 Percent lastinzg 5 sessions or more. In
the pPublic sector, cases reauire 3.4 sessions with one—third
disposedd of in one OT twWg Ssessions. These are all

statistically significant differences.

Table 8 about here

.Does the rarPid treatment of cases in the pPublic sectar
affect the quality of mediation services? (One indicator of
auality is the diversitvy of arpproaches used in mediation,
and Table 9 shows that in this resard there are no madJor

differences between the two sectors. When asked about the

s 2 of a wvariety of approaches in mediation sessions:. a
comParable PTroPOrtion of respondents in both sectors
indicated that thery "su=gested alternatives," "indicated how
the courts would respond," "indicated how the children would
respond," “"Pointed Qut uncoorerative behavior." "suggested
specific resolutiaons” and “"shared their rpercePtions of

hididen agendas."”
There are;, howeuer, statistically sianificant
d1ifferences bhaetuween the Public and Ppriuvate sectors as to the

amount of time that mediators allocate tag variaous mediation

issues. Thits because thev tend to concentrate on
yisitation and custody Jdiseuutes, Public medidation services
18
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sPerd lecss time than the Pprivate services "sgiving legal
information" .and "helPing courles with firnancial rlanninsz
an i budsetina." Moreowver, priuvate mediation services sepend
more time “describins the mediation Process” to their
clients and “obtaining commitment ta the Process.”" In site
visits, these differences between the pPublic andg Private
sectars could also be detected. Tveicallv, Public sector
mediators d4id not attemPt to elicit the exrlicit commitment
of the Parties to the process and would besain the sessiaon by
mouvina directly ta the issues in disPute. Clearlvy,
Jiffearences in empPhasis pPlaced on commitment could lead to
differences in the rates of asreements a@enerated by each
sector and will be Ffurther discussed in the sectiaon of this
arijicle concerning asreements .

Next, we consider the rPoint at which wunsuyccessful
mediation cases are terminated in the Public and private
sectars. According tg our suruve Yy, respPondents in both

Private and Public mediation services sPend betweern 2 to 8

hours before terminatinsg an unsuccessful case. Howewver.
25.0 Fercent of the Private services rePort terminatins
tnsuccessful cases within 2 hours er less while 12.0

pec~cent of Public mediation seruvices termimate in this time
frame. This is a statistically sianificant difference and
six3ests that rsuuccessfFil c3ses are terminated slizhtiv

facster 1in the private sector.

Fimallvy., W e consider the 1ssue of POst—-mediation
follow—upPs. The Private sector 15 slizhtly more liKelv to
13



evaluate its services br contactina its successful mediation
clients. The Public sector tends to collect statistics aon
mediator outcomes In order to evaluate its services. These

differences are statistically siznificant.

Table 9 sbout here

Ihe Raoles agf Cliants’ Artarcnexs and af€ Children

in Madiatigun

Althoush all mediation service Providers sav that i1t 1

w

imPortant to involue the parties’ Private avttornevs 1n
mediation and to have talKs with the attaornevs before or
after the mediation sessions: the Public sector is more
atcentive to gbtainins the attornev’s consent than the
Private sector., In Ffact. Table 9 indicates that 11.1
rpercent of Private mediation services reraort that thev have
o cont3dct with the attornevs while agnly 5.3 percent of
Ppublic sector services 10 not contace attornevs. Once
contacted, mediatars in the Private sector are more liKelvy
than their pPublic counterparts to talK to attornevs during
the mediatian PTQOCESS and haue attornevs atpend the
me:ilation sessions. This probably reflects the greater
variety of 1lssues mediated in the pPrivate sector, 1ncludins
financial and ProrPerty 1ssues which mav demand more fresguyent
consultation with the clients’ attorners./

As for children’s role 1in mediafion, Priuvate services:

more than the pPublic ones, tewnd to meet with children when

)
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custady or visitation 1s mediated. Neuvertheless, thisg 18
not a statistically significant difference and even in the
Private sector the 3sreat madJority of seruvices, S57.4 Percent
rTerort that ther generallvy do not meet with the children.
This was expPlained bv several mediators as fFollows:

We do not see much of Kids. But it cannot

help but be beneficial. Mediation gets the

Kids out of a fishting situation much soaner

than a stiudvy does. And mediation heles to

dissirPate some of the anger and hate.

Another mediator Put the matter this wav.

Mast often [we talkK to the childrenl] if the
parents tosether feel ther want us tog talk
to the Kids and that thev wauld reallyr
consider the children’s inPut and fFeelinsgs.

When children are contacted, however, all mediators
snare the children’s perspPectives with the parents. This
suz8ests that mediators in both sectars see mediation nmot as
a means af directly evaluating the children‘s needs but

rather as a PTOCess in which Parents can csolue their

Jifferences about custody and visitation of their children.

Table 10 about here

Saceswents

Private mediation services rePort that about Ge.1

percent of their clients reach an asreement. In the Public

. N - 1 143
c2ctor, the Percentase reachin= an az=reement 1s S5.06. Althouzh this

i3 3 statistically sizgnificant difference, the findina must

ba uviewed as tentative aiuven the low wvolume of cases handled



irn the Private sector and the fact that acreement rates reflect an average

for each orzanization rather than each individual maediator.
To the extent that there is a3 rTeliable difference 1in

aareement rates observed 1n the pPublic and Private ssctors:,

1t can probably be explained by a combination of factors.
First, the pPrivate sector spends more time describins
mediation and obtaining the commitment of <clients to the
PTrocess. This mav enhance its chance Ffor a sudccessful
mediation. Secondly, rates of asareements may be affected b
tne characteristics af the clients seen bv both sectors.
Private services tend to attract clients who want to mediate
and c¢can afford to Pav. Tvrepically, thev are middle or uprer
class Peorle, hishlvy educated and better able to verbalize
tneir Froblems. The pPublic pProsrams tend to see peoPle from
all strata of society including manr who are unmotivated and

not at all committed to mediation.
Table 11 about here

Most tvepicallvy, mediation asreements are drafted bv the
clients and the mediataors and then reviewed by the clients’
Priuadte attornevs. Manvy asgsreements are also drafted bv the
clients anid mediators Wlithout the helep of an attormnev.
Because Priuate mediation ProgSrams tend to deazal with
financial 1s35u1es as well as custody and visitation, their
ageements are mare likelvy to be solelv drafted by
attornevs. AppPpraoximately 18.1 pPercent of the asreements in

tne Priuate sector are drafted by advisorvy attorrevs while

IS
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onlv 1.8 nercent of them are draftad hv adviserv attornevs in the public sector.

The couples’ Private attorners zlso draft 8.8 Percent of the
agreements in the priuvate sector and owly 1.8 percent in the
Ppublic sector. These differences between sectors are
statistically siznificant.

Private sector resPandents reesort that most of the
revisions in 3gsreements made by attaornevs djeal with
fFinancial matters. In the Public sector., S0.0 pPercent of
thne rewuisions are related to custody and visitation matters.
This reflects the focus on custody and firnancial matters in
pudlic and Private asencies, respectivelr.

Mediation asreements in the Public and Private sector
fresuently contain clauses about the resolution of impPasses
and/or the treatment of future conflict. A pPublic sector
madiator noted the advantaze of pFroviding such clauses bv
sarving that.

I thinK we run into sKepticism a lot and one
of the wavs we trv to 3address that is to
write a suPervision clause into the
agreement so that if there are Problems we
will be involued. We let them Know that we
still care about the situation.

About 10.8 prPercent of Public sector services and 26.3
percent of Private seruices report that their asreements
tvPpically include a provision for arbitration in cases af
impasse. The pPrivate sector services TrePoTt that 76.8
Ppercent of their asreements discuss methods of rTesalwvins
future conflicts. | Meanwhile. in the Public sector, this

percentige 1s S55.0.



DesrPite the fact that Ffuture conflict clauses are
sianificantly more Ffreauent in the Private zector, clients
who use epublic Praograms arpear tao be more liKely to Treturn
to mediation seruvices to mogdify their aAgsreement. This
difference between sectors is statistically significant.
Around GBO0.0 Ppercent aof the pPublic Prosrams rerorted that "a
few" of their clients have come bacK for chanses and 37.0
rpercent report that "saveral" of their clients have caome
bacK. In the private sector, only 33.3 rercent of the
pProgTrams indicate that "a few" af their clients hauve
returned and 15.4 Ppercent rerPart "seuveral® repeat
mediatians. Once asain. this dJifference betweern the sectors
arpears to be related to the focus on custody and FfFinancial
matters in pPublic and PTivate asencies; respectivelvr.
Custody and visitation tend to be modified time and asain:
financial matters are rarely re-mediated. These pPatterns
hold For both Public and epriuvate asencies when we comPare
issues mediated with agreement modifications. The hisgher
relitisation rate in pPublic asencies clearly reflects their

focus on custody and visitation matters.
Medigatars aod Cliects

RespPondents were fairlvy uncertain about the LvPes of
dlsPutes amenable to resolution in mediation. For examerle,
when asKed what issues should not be mediated, S8.8 mpercent
of the resPondents iﬁ Private orsganizations said evervthins

could be mediated. In the Public sector., 41.1 PeTrcent of



the services suPPOTted this Uilew. Amons those who
identified unsuitable medization situations, most focused an
cases inuvuoluins abuse. negalect and drus ar &lcohol
addiction. This was wvoiced bv 17.6 Percent of resPondents
in the priuvate and pPublic sectors: respectiuvelr.

Another area of uncertaintv is the relationship between
mediation and therarvr. Certain mediators clearly adort &
mediation apPrgach that incorPoTates marital and djivorTce
therarr. Far exampPle, aone indiuvidual described the Process
as follows:

I start at the beginning, gettina a history
of the marriage and the patterns of decision
makinsg., communication and conflict
resolution which I then characterize far the
courle,. I also insuire closelvy about the
divorce decisian: who initiated it, how ezach
side feels about 1t. Wwe dJo marital therarv
anid Jjivorce therary when arperopPriate. We
thern mowe on to the i1ssues and disputes.
Other Practitioners: however:. vaiced concerns about

mediators who try to help their clients solue their

relationship Problems. As one mediator Put 1t]

{Mediation is Jifferent from counselins
because of its problem—soluing orientatian.]
It 15 tamPtinag for s Lo trv to 10
counselinmg with newly divorced Peorle. Yol

see 50 clesrly how attached they are to each
gther and they nead to learn how to detach.
I have learmed that [ cannmot heler them with
that. That mavbe thev nieed divorce
counseling.

Such mediators fauvor a maore focused Pproblem—soluing

asProach.



We be=in with an orPening statement bv the
mediator; the pParticirants asree to mediate.
The Particirants make a brief statement

about the issues in disPute. We all
Prioritize the issues and besin to nesotiatea
on these matters one bv one. We write down
ProPosals For settlement and review the
asreement drafts Prepared bv the
PparticirPants. Ornce the final wording of a
contract is asreed upPoN;, an advisory

attorner 1is retained to expPlain the lesal
conseauences of the asreement and/or distill
a final draft aof all relevant leaal
documents,

There are also different wviews on the arder in which
certain torPics should be mediated. While some Practitioners
believe that the custody and visitatiaon issites should be
handled before economic and ProrPerty issues are considered,
athers fFeel that the reverse is true. Still others try  to
worTK on the easiest issues First where there is the sreatest
Paotential for asreement-makins and reseruve the hardest ones
for last.

Maore vagueness characterizes the resrFonses to guestions
about the traits of an effective mediator. About G.O
percent of the respondents in the Private and pPublic sectors
could not identify the traits of a successful mediator.
Similarly, in the course of the site wuvisits., a number of
mediators were unable ta describe what they do to hele
courles reach an asreement. One mediator said: "I 10 not
haue la Pparticular aepproachl. I was a business mador:, so I
am nat familiar with the different schaogols af thousaht. I
Jitst take each case as it caomes and try to reseond to it."
Arnother mediator, wha had taken courses on Parent

EFfectiveness Trainins., Gerneral Counselina and Conflicgt



Mavazgement, said: "It is too mixed to sav I am worKing Ffrom
anvy one P2TSPECLLIUE. 4 I will use whatever works. I take
tne persorns as I fFind them and try to set them to relate to
concerPts af their ogwn level." Taga the extent that traits for
successfiul mediation are identified, thev tend ta invoglue
elusive personalitr variables including "obdectiuvity,"
"eredibility," and "experience."” As ogne mediator said.

Successful mediators mist be able v

establish trusting rtelationshies wWwith the

courle and must be seen bv the parties as

totally impartial. Rather than impPosing his

or her own values ar solutians on the

courle- a successful mediator must be able
to assist them in working out an azreement

that reflects their needs ., values .,
rpercerPrtions and limitations. The mediators
only Proguide guidance., direction and

understanding.

As to the characteristics af successful mediation
courles, mediators sinale out their PTiQr cOmmunication
patterns. As one mediator Put 1t, "I guess 1t would hawve to
be courles where decisions were not alwavs
yrilateral...Sometimes 1t is Just a8 matter of 3etting things
back to that stage, where they could talK to each other.®
Another imPortant factor faor successful mediation 1is divorce
gdjustmant. As orie mediator exPplained: "...one of the bDis
gbstacles in mediation 1s Parents ajjusting to the Jivorce.
In 50 many courPles, there is one who wanted the divorce and
orne that d4id not."

Whern asked why courles trv meqiation, both Ppublic and
Private agency respPaondents rerported that their clients want

to auvoid the court svstem:r prefar self-determination. and

)
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are edzer to save maney and time. The most impPortant
difference between Public and pPrivate sectors.is thar 10.3
Ppercent of Public sectar resepondents believe their clients
mediate because it is reauired by law. Nomne of the Private
sector resPondents said this, Indeed, this suprorts the
araument that the Public sector sees more clients who mav be

less committed to medistion.

Table 12 about here

Ethics and Mediatiagn

Non-lawver mediators run the risK of beina challensed
for the wunauthorized Practice of law and lawver-mediators
mav be challenséd for dual rePresentatian. Indeed, a
madority of organizatiowns in the Private sector (S3.2%) and
nearly half of thase in the pPublic sector (44 .7%; are
worried about an unauthorized Pract;ce of law challenze
(Table 125. Smaller, but sizeable Prorortions (25 .5%
Private and 21.6% Public) are caoncerned about Jual
rerresentation challenges. In actual fact., houwever, Faw
mediators have been sa challenzed. GOf the 24% private and
58 pPublic eroarams that answered the auestion 3bout
Unauthorized practice of law challenses, anly 2.2 percent of
Private sector and 3.4 of Publiic sector resPcondents said

that this had haepprenred to them or someaone in their asercy.

None rerorted dJual represantation challenges. Some
grganizations (14.9 in the Private sector and 13.5 in the
Z8



Public sectar) advuise the Parties to have a Private attorne v
look Quer the asreement in order to auvoid a dual
reprasentation or unadthorized Practice challerze.

Is mediation well received by the local 2ar and
Judiciarv? The pPublic and Private sectors eerceiuve this
matter Jdifferentlv. According to Public sector resPpondents,
the lacal Judiciary and Bar association is vervy suPPortive
of divorce mediation. The Private sector rePorts more
amsivalence. These differences are nNot surPrisina. Mawn v
public mediation Proarams were initiated by Judses ar other
court Personnel. Thev focus on custodry and wvisitation
disPutes which are very troublesome. lenathy cases for

Jiudges and attornevs. As 3 result, Public Proarams tend to

.8endovy suPpPorTt and credibilitv.

Private mediation seruices:, own the other hand., ma v be
easilvy viewed with susPilclon. Thery are not directly
established or controlled bvy the courts, Because they deal
with Ffinancial and pProPerty disPutes, thev also Potentially
compete with the diuvorce attornev. As one Private mediator
said: "lWe are receiving 3rgwina suPPaort from the laocal Bar
association. This seems to have taken Place when wie
discontinued mediation of Financial azreements.”

These views tended to be corrobarated in the site
U1sits. Interviews with pPrivate attornevs whose clients use
mediation revedled attitudes ranginzg fFrom little to strons
sIUPPATY, For examele . while some attornevs were certain

that mediation reallv "does =ocad.," others were less SUTe.



And some exPressed concern that mediation was merely 3 "chic
solution® or "this vear’s Jaint custodr" ar . the Ve
Professional domain For a lot of “"marsinal social workers",

A last ethical issue is the manwver in which mediators
deal With Unconsciaonable asreements. A mediator exPressed
the concern of manvy Practitioners confranted with these
asreements bv sarving. "I thinKk if vou have strona feelings
about an aareement vou d0 have ta intervene. We have some
standards here, unliKe labor mediation."

It arpears that when an asreement i3 perceived to be
harmful to the children. to one of the Parties ar
unconsciownable, most mediators rTaise their concerns with the
Pparties and offer an alternative solution. Howewver, onlv
17.3 pPercent aof services in the Private sector and 13.2
percent in the public terminate mediation when confranted

with such agsreements.

Table 13 abaut here

Cangclusian

This survey shows that the recent developPment of
divorce mediation services was stimulated by a gseneral
conviction that adversarial forums are inaPrPropriate fFor the
resolution of familvy disPutes and the need to alleviate
crowded court dochkets.

Mediation began in the PUublic sectar; howewver:, the

Priuate sector has experienced extensive develoPment sirce
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12980, There are currently arProximately 256 Private and =3
Ppuublic divorce medliation <cervices. The Priuvate sector
continues to hauve seuvere Problems attractina a sufficient
number of clients. About 93 Percent of Private sector
mediation services handled fewer than 50 cases 1in 1980 =0
peTcent handled fewer than 13, In the pPublic sector.
howeuer, 55 percent of the mediation serwvices handled at
least 100 cases in 1980. Few pPublic sector pProsaTamMs
reported difficulty attracting clients.

Mediation in the pPublic sector utilizes less time and
fauwer sessions. Because thev are funded by filing fFees or
other Zouernment revenues, Public sector seruices are also
less expensive. The asreement rate for Public sectar
azmencies is slishtly lower than the rate observed in the

Priuvate sector. This mavy be due to the fact that

Pitblic mediation clients are often referred bv court
persannel on a routine basis and mav have little commitment
to the Process. Imn addition, mediators in the Public sector
t2nd Lo sPpend less time than their Priuvate sector
counterParts aaining the commitment of their clients and
exPlaining the Praocess to them.

The public sector also sees more of 1ts clients comins
bzcokK to chansge asreements. This reflects the fsact that
publie mediation “Prosarams concentrate on custodv and
visitation issues that are subJect to freauent modification.

Private Proarams mediate all issues that are related to

divarce and firnancial matters are less routinelvy reuised.
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Because of their court connection and concentration an
the narrower issues of custody and wvisitation: Pudlic
medliation PTrOo3TamMS enJdoy more s0cial SuUPPOTt and d0 naot fear
accusations of havina violated 'the Bar association’s gthical
canons. The Private sectorT not anly Perceives that it is
viewed less favorably by the Jjudiciarv and the Bar, but it
s also more liKelv to Purchase malepractice inswurance.

Mediation remains a looselr defined PTrOocess that
encompasses counselins-like interventions as well as more
Focused, Problem—-soluina aPpProaches. Medistors exhibit a
wide ranze of Professional backsrounds includins law, spocial
WorkK;, prsychaglagar, theologry and education. Tveicallvy:s
mediation in the Private sector is offered alons with
numerous other services. This includes counselina, law and
therary for children. In the Public sector, mediation is
usually combined with custodv ewaluation services.

Finallv, Ppublic and Private sector mediation PToaTams
both identify similar needs. The princiral owme is epublic
education about the mediation alternative. In the Private
sector., Publicity about mediation is clearly needed to
gttract clients. Low case volume means that medlation
organizations must jevgte 2 sibstantial Portion of their
time findin=z clients, Low case wuvolume mavy also preuent
mediataors From 3cauiring the case exPerience thev require to
become Proficient.

In the Public sector, Ppublic education abaut mediation

is resuired 1o better PrepPare clients 10




participPate in the Process: enhance their commitment and
improue medidation outcomes. Hopefullyv, in the months 3ahezad-
mediation will attract the media attentlaon that 18 sorely

needead to begin to et the messase aout to Potential public

and private sector clients.
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Table 1

PRIVATE AND PUBLIC MEDIATION SERVICES
IN PERCENTAGES, BY REGION, 1981

Region Services

Private Public

N = 254 N =59
New England 11.8 13.6
Middle Atlantic 17.3 -
East North Central 12.2 15.3
West North Central 3.5 8.5
South Atlantic 22.4 8.5
East South Central 2.0 -
West South Central 5.1 3.4
“Mountain 5.5 13.6
Pacific 20.2 37.1

NOTE: The above regions comprise the following states.

New England: Maine, New Hampshire, Vermont, Massachusetts,
Rhode Island, Connecticut; Middle Atlantic: New York, New
Jersey, Pennsylvania; East North Central: Ohio, Indiana,
I11inois, Michigan, Wisconsin; West North Central: Minnesota,
Missouri, lowa, North Dakota, South Dakota, Nebraska, Kansas;
South Atlantic: Delaware, Maryland, District of Columbia,
Virginia, North Carolina, South Carolina, Georgia, Florida:
Fast South Central: Kentucky, Tennessee, Alabama, Mississippi;
West South Central: Arkansas, Louisiana, Oklahoma, Texas;
Mountain: Montana, Idaho, Wyoming, Colorado, New Mexico,
Arizona; Pacific: Washington, Oregon, California, Alaska,
Hawaii.




Table 2

ORGANIZATION OF PRIVATE AND PUBLIC MEDIATION SERVICES,

IN PERCENTAGES, 1981

ORGANIZATION OF SERVICES SERVICES
PRIVATE PUBLIC
WHY SERVICE WAS ORGANIZED N =41 N = 33
Own divorce experience 4.9 -
Need for alternative system 90.3 6C.6
Increased number of divorces
and need to alleviate court
congestion 2.4 33.3
Mandatory by Taw 2.4 6.1
WHO ORGANIZED SERVICE N = 43 N =32
Judges 4.7 46.9
Court staff or administrators 2.3 12.5
Community service groups 14.0 15.6
Private individuals 79.0 25.0

~




Table 3

TYPE OF ORGANIZATION AND FUNDING
FOR-PRIVATE AND PUBLIC MEDIATION
SERVICES, IN PERCENTAGES, 1981

TYPE OF ORGANIZATION, SERVICES
FUNDING AND FEES PRIVATE PUBLIC
TYPE OF ORGANIZATION N = 254 N =59
Private, profit 26.8 1.7
Private, non-profit 20.1 1.7
Professional association or partnership 17.7 -
Sole practitioner 35.4 -
Government or court-connected -- 96.6
FUNDING N = 254 N = 58
Client's fees 63.6 13.8
Government 0.4 69.0
Clients' fees plus insurance 27.2 -
Clients' fees plus grant 4.0 -
Government plus grant 1.2 -
Other 3.6 17.2




Table &4

NUMBER OF PROFESSIONALS AND TYPES OF DEGREES
IN PRIVATE AND PUBLIC MEDIATION SERVICES,
IN PERCENTAGES, 1981

PROFESSIONALS SERVICE
PRIVATE PUBLIC
PROFESSION N = 750 N = 352
Social Worker 41.9 71.9
Attorney 15.4 1.1
Marriage and Family Therapist 10.0 9.7
Psychologist 22.1 8.2
Psychiatrist 4.1 -
Theologian 2.5 0.3
Educator 0.5 2.3
Other 3.5 6.5
DEGREE N = 811* N = 352
Undergraduate 21.6 20.8
Graduate 78.4 79.2

* The total number of degree recipients in the private sector is
inflated by 61 because a number of individuals hold two or more
graduate level degrees and were counted twice in the coding
process.



Table 5

TRAINING, LICENSE AND INSURANCE FOR PRIVATE
AND PUBLIC MEDIATION SERVICES,

IN PERCENTAGES, 1981

TRAINING, LICENSE AND INSURANCE SERVICE
PRIVATE PUBLIC
MEDIATORS TRAINED QUTSIDE THEIR
ORGANIZATION N = 208 N = 57
Yes 75.5 70.2
No 24.5 29.8
SOURCE OF TRAINING N = 220 N =29
John Haynes 4.5 3.4
0.J. Coogler 45.9 44.8
AFCC 4.5 41.4
Conciliation or Domestic Relation Courts 0.5 10.4
Other Private individuals 44 .6 -
ORGANIZATION REQUIRES LICENSED MEDIATQORS N =41 N = 38
Yes 46.3 34.2
No 53.7 65.8
MEDIATORS HAVE MALPRACTICE INSURANCE N = 45 N = 35
Most do 66.7 22.9
Some do 11.1 14.2
Most do not 22.2 62.9
NATURE AND SOURCE OF INSURANCE N = 38 N = 25
Individual 5.3 4.0
Through professional groups 81.6 60.0
Not applicable 13.1 36.0

NOTE: The N for the variable above refers to number of organizations.
For this variable

The only exception is "Source of Training".
the N refers to number of answers given by the organizations

and reflects multiple choice (up to two) in answering the

question.



Table 6

ISSUES MEDIATED, INVESTIGATIONS
AND TRAINING PROVIDED BY
PRIVATE AND PUBLIC MEDIATION SERVICES,
IN PERCENTAGES, 1981

[SSUES MEDIATED, INVESTIGATIONS SERVICES

AND TRAINING PRIVATE

ISSUES MEDIATED N
Custody and visitation
A1l idssues
Custody, visitation and child support
Other issues

YO N
oy Ot 00—
NN~ D

MEDIATORS CAN ACT AS INVESTIGATORS IN
CASES THEY TRIED TO MEDIATE N =41
Yes
No

00—
[ R Vel
[S2 8]

MEDIATORS ALSO CONDUCT CUSTODY INVESTIGATIONS N = 238
Yes, but not in cases they tried to mediate
Yes, in cases they tried to mediate
Yes
No

~ =
O oV N
O~ 0w

DOES ORGANIZATION PROVIDE TRAINING N
Yes, in-house only
Yes, presumably to other organizations
or individuals
No

O — —
[ASHVe] [e0)

. N

—

w

TRAINING PROVIDED N
Lectures and group discussion
Role playing
Consultation
Internal supervision
No information

N

—

OO EHENDO

R N '

WWH~IovW, — Q0
[0}
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.Table 7

NUMBER OF CASES MEDIATED,
REFERRAL SOURCES AND AVAILABILITY OF CLIENTS
FOR PRIVATE AND PUBLIC MEDIATION SERVICES,
IN PERCENTAGES, 1981

REFERRAL SOURCES AND AVAILABILITY SERVICES
OF CLIENT
[ENTS PRIVATE PUBLIC

NUMBER OF CASES MEDIATED N =
Less than 10 51
10-50 41

51-100 4.

1
0

o

— Nl
e ¢ & o
O MW 00~

101-500
500+

N )N W

N w

MAJOR REFERRAL SOURCES N =
Self-referred v 5
Therapist 11.
Attorney 1
Court
Other

-
L =Mv
. W
0o

[ee]
oy Oh

HAVE PROBLEMS FINDING CLIENTS N =41 N
Yes 3
Some 26.8
None 4

— -
(4] ~
oo —
[ W SN e
o oy OV 0O

WHY FINDING CLIENTS IS OR IS NQOT
A PROBLEM N
Lots of court referrals
Mediation is mandatory
Lack of public knowledge
Other

— |l

rn o
NN N =
— o N

"
NS o e .
W WWOWwOn
—
— O —
NN

PNO IO O

ATTEMPTS TO PUBLICIZE SERVICES N
Word of mouth
Lectures, workshops
Through professionals in the field
Media
Not applicable
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Table 8

DURATION OF MEDIATION IN TERMS
OF NUMBERS OF SESSIONS AND HOURS.
FOR PRIVATE AND PUBLIC
MEDIATION SERVICES, IN PERCENTAGES, 1981

ODURATION OF MEDIATION IN SERVICES

TERMS OF NUMBERS OF SESSIONS & HOURS PRIVATE PUBLIC

HOURS DEVOTED TO MEDIATION CASES N =179 N = 52
1-2 8.4 13.5
3-4 5.6 26.9
5-6 14.5 25.0
7-8 19.0 17.3
9 + 52.5 17.3

NUMBER OF SESSIONS DEVOTED TO ,

MEDIATION CASES N =184 N =52
1-2 6.0 38.5
3-4 27.7 42.3
5+ 66.3 18.2




Table 9

APPROACHES USED BY MEDIATORS, TIME SPENT ON SELECTED SUBJECTS,
UNSUCCESSFUL MEDIATION AND EVALUATION OF SERVICES FOR
PRIVATE AND PUBLIC MEDIATION SERVICES,

IN PERCENTAGES, 1981

APPROACHES, TIME, UNSUCCESSFUL
MEDIATION AND EVALUATION

SERVICES

PRIVATE PUBLIC

DO MEDIATORS USE THE FOLLOWING APPROACHES
Suggesting an obvious alternative

Indicating how courts respond to
issue

Indicating effects of decision on
children

Pointing out parties' uncooperative
behavior

Suggesting specific resolution

Sharing perception of hidden agendas
or underlying motives

MODERATE TO GREAT DEAL OF TIME SPENT BY
MEDIATORS ON THE FOLLOWING
Oescribing the mediation process
Obtaining commitment to process
Giving legal information-
Helping couples financial planning
and budgeting

HOURS PASSED BEFORE MEDIATION IS TERMINATED
2 hours or less
2 to 8 hours
Over 8 hours

EVALUATION OF CASES
No
Some phone calls
Yes, routine follow-up
Other follow-up
Keep track of mediators' statistics

Yes
No
Yes
No

Yes
No

Yes
No

Yes
No

Yes
No

95.6 (45) 94.9
4.4 5.1
82.6 (46) 82.1
17.4 17.9
97.7 (43) 97.4
2.3 2.6
82.2 (45) 81.6
17.8 18.4
83.3 (42) 76.3
16.7 23.7
93.2 (44) 87.2
6.8 12.8
67.0 (46) 56.4
72.7 (45) 55.2
33.2 (44) 18.4
58.8 (46) 5.6
N =28 N =
25.0 12.0
67.9 80.0
7.1 8.0
N =45 N =
40.0 48.7
11.2 2.6
33.3 15.4
13.3 20.5
2.2 12.8

(39)
(39)

(39)

(38)

39

NOTE: figures in parentheses refer to number of cases.



Table 10

ROLES IN MEDIATION OF CLIENTS' ATTORNEYS AND CHILDREN
FOR PRIVATE AND PUBLIC MEDIATION SERVICES,
IN PERCENTAGES, 1981

ROLES OF ATTORNEYS AND CHILDREN SERVICES
PRIVATE PUBLIC
ROLES IN MEDIATION OF CLIENTS' ATTORNEYS N = 45 = 38
Obtain attorneys' consent to begin
mediation 31.2 44.7
Talk with attorneys before, between
or after mediation sessions 44 .4 42.1
Attorneys attend sessions 13.3 7.9
No contact with attorneys 11.1 5.3
FOR CHILD CUSTODY OR VISITATION DO YOU
MEET WITH THE CHILDREN N = 47 = 40
Generally do 42.6 27.5
Generally do not 57.4 72.5
DO YOU SHARE CHILDREN'S PERSPECTIVES
WITH PARENTS N = 36 = 36
Generally do 77.8 66.7
Generally do not 22.2 33.3



Table 11

AGREEMENTS: NUMBERS, DRAFT, REVISION, PROVISIONS AND CHANGES,
IN PERCENTAGES, FOR PRIVATE AND PUBLIC MEDIATION SERVICES, 1981

AGREEMENTS SERVICES
PRIVATE PUBLIC
AGREEMENT REACHED IN MEDIATION N = 137 N = 66
65.1 55.6
WHO DRAFTS THE AGREEMENT N = 223 N = 57
Couple and/or mediator 25.6 38.6
Advisory attorney 16.1 1.8
Couple, private attorney 9.9 1.8
Couple/mediator reviewed by private
attorney 44.8 54.2
No agreement routinely drafted 0.9 1.8
Other 2.7 1.8
AREAS OF AGREEMENTS MOST OFTEN REVISED
BY ATTORNEYS N = 22 N =24
Custody or visitation matters -- 50.0
Financial matters ' 68.2 37.5
Custody, financial and visitation 4.5 4.2
Other 27.3 8.1
AGREEMENTS INCLUDE FUTURE CONFLICT RESOLUTION
CLAUSE N =47 N =40
Most do 76.6 55.0
Some do 17.0 25.0
Most do not 6.4 20.0
AGREEMENTS PROVIDE FOR ARBITRATION IN
CASE OF IMPASSE N = 38 N = 37
Most do 26.3 10.8
Some do 44.7 35.1
Most do not 29.0 54.1
CLIENTS WHO COME BACK TO CHANGE AGREEMENT N = 39 N = 40
None 51.3 2.5
A few 33.3 60.0
Several 15.4 37.0




Table 12

SUCCESSFUL MEDIATORS AND MEDIATION COUPLES,
MOTIVATION TO MEDIATE, IN PERCENTAGES
FOR PRIVATE AND PUBLIC MEDIATION SERVICES, 1981

MEDIATORS AND MEDIATION COQUPLES SERVICES
PRIVATE PUBLIC
SUCCESSFUL MEDIATORS N = 288 N =85
Personality traits 33.3 34.0
Objective, credibility 31.9 31.8
Experience, knowledgeable 28.1 27.1
Support of bar and bench 1.1 1.2
0o not know 5.6 5.9
SUCCESSFUL MEDIATION COUPLES N = 235 N = 64
Socioceconomic characteristics 5.5 10.4
Capacity to address appropriate issues 3.4 1.5
Acceptance of divorce 34.9 28.4
Ability to cooperate, communicate 46 .4 44.8
Concern for children 9.8 14.9
MOTIVATION TO TRY MEDIATION N =77 N = 68
Desire to avoid court 35.0 27.9
Save money and time 26.0 20.6
Attorney, Jjudge pushed it 1.3 4.4
Law requires - 10.3
Prefer self-determination,
better for child 33.8 30.9
Other 3.9 5.9

NOTE: The N for the variables in this table refers to number of
"answers" given by the organizations and reflects multiple
choice (up to two) in answering the questions.
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Table 13

OPINION OF PRIVATE AND PUBLIC MEDIATION SERVICES
ON UNAUTHORIZED PRACTICE OF LAW, DUAL REPRESENTATION, UNCONSCIONABLE AGREEMENTS,
THE ATTITUDES OF THE JUDICIARY AND THE BAR TO DIVORCE MEDIATION,
IN PERCENTAGES, 1981

VARIABLES SERVICES
PRIVATE PUBLIC

NON-LAWYER MEDIATORS RUN THE RISK OF
UNAUTHORIZED PRACTICE OF LAW. WHAT ARE

YOUR THOUGHTS ON THE ISSUE? N = 47 N = 38
No opinion 8.5 21.1
No great risk 36.2 34.2
Concerned about it 53.2 44.7
Does not apply 2.1 -

WHAT ARE YOQUR THOUGHTS ON LAWYER-MEDIATORS :

BEING CHALLENGED FOR DUAL REPRESENTATION? N = 47 N = 37
No opinion 31.9 43.3
Have private attorney look agreement over 14.9 13.5
No great risk 27.7 21.6
Concerned 25.5 21.6

WHEN COUPLES REACH AGREEMENT THAT MEDIATOR

THINKS TO BE HARMFUL TO CHILDREN OR

UNCONSCIONABLE, WHAT DOES THE MEDIATOR DO? N = 40 N = 38
Never happens 15.0 15.8
Stop mediation 17.5 13.2
Tell couple that mediator disagrees

and offer other options 65.0 65.8
Other 2.5 5.2

WHAT IS THE ATTITUDE OF THE LOCAL JUDICIARY

TO DIVORCE MEDIATION? N = 253 N = 57
Favorable 32.4 68.3
Negative 3.6 1.8
Neutral 2.8 1.8
Mixed 7.9 8.8
Ambivalent, some reserves 12.3 8.8
Do not know their opinion 41.0 10.5

WHAT IS THE ATTITUDE OF THE LOCAL BAR? N = 254 N = 57
Favorable 19.3 57.9
Negative 6.7 1.8
Neutral 2.0 3.5
Mixed 11.0 7.0
Ambivalent, some reserves 22.0 17.5
Do not know their opinion 39.0 12.3
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The Los Angeles Conciliation Court was established by statute in 1939 to
"protect the rights of children and to promote the public welfare by
preserving, promoting and protecting family life and the institution of
matrimony, and to provide means for the reconciliation of spouses and amicable
settlement of domestic and family controversies." Although it was the first
conciliation court to be established in California, it remained a small unit
within the Domestic Relations Department and its staff consisted of only two
workers, neither of whom was a licensed marriage or family counselor. The
Court's evolution to its present stature can be traced to a series of changes
initiated by its presiding judges. As a court publication readily
acknowledged, "It cannot be overemphasized that the success of a conciliation
program (depends upon) direct control of an interested and concerned judge."

The first series of changes in the Conciliation Court occurred in 1954
under the direction of Judge Louis Burk who recognized the Court's potential
to aid couples with marital difficulties. He also recognized that the
Conciliation Court needed upgrading if it was to realize ifs potential. As a
result, he added an experienced, trained counselor with a Master's degree in
psychiatric social work fo the staff and encouraged the bar and bench to refer
couples with an interest in reconciliation to the Conciliation Court.

n many respects, the counseling program that emerged foreshadowed the
courts' later operating procedures in the delivery of mediation services. For
example, in the original counsel ing program, a crisis intervention perspective
was adopted. Couples were seen for a single session lasting one to two hours

and had the option of scheduling a follow-up session. Although the director



of the program initially feared that this time frame wouid be inadequate to
properly address complex marital problems, he quickly became convinced that a
limited amount of time both helped to focus couples and to |imit discussions
to those issues of immediate concern to the bench. Another aspect of the
program was that a reluctant party could, as a last resort, be subpoenaed to
appear for marriage counseling if their spouse was interested in
reconciliation. Finally, while counseling sessions were confidential,
agreements generated in counseling became court orders with violators sub ject
to contempt actions. Not surprisingly, citations were rarely ordered and were
used chiefly as "psychological weapons".

In the ensuing fifteen years, the Conciliation Court grew and expanded
its services. By 1957, it consisted of 10 counselors who handled 1500 cases
per year. |In 1967, it began offering services at branch courts located in the
county outside downtown Los Angeles. Reconciliation rates increased from
about 50 percent in the late 1950's to 70 percent and higher by the late
1960's. Even more impressive, the Court's in-house follow-up with reconciled
couples indicated that three out of four marriages were still intact one year
after contact with the Conciliation Court appearance. In addition, the staff
felt certain that the process benefitted even those who failed to reconcile.
As the director noted, the sessions may have helped "to close the book
gently." A number of national magazines published articles about the
program. By the end of the 1960's, nearly a third of California's counties
offered conciliation court services.

Two pieces of legislation were enacted by the state in 1970 that

generated new types of cases for the Los Angeles Conciliation Court. One

.y
/'



permitted the courts to require premarital counseling for minors. This
remains one of the three primary activities of the Los Angeles Conciliation
Court. The second influential piece of legisiation, the California
Family Law Act, eliminated the need to establish fault in cases of divorce.
Reflecting changing societal attitudes towards divorce and the award of
custody, the new law paved the way for custody mediation at the Conciliation
Court.

In 1973, Judge Jack Ryburn began to send a |imited number of couples who
were already divorced to the Conciliation Court for counseling. The goal of

the intervention was to help couples communicate, work out their own custody

and visitation arrangemer "~ and avoid continued bitterness and conflict.
These cases were new to the court staff. Indeed, at the time, there were
virtually no public or private sector models to follow. In meetings, the

staff discussed whether it was feasible to help couples who had been fighting
for years fto quickly reach a resolution to their dispute. I+ was decided that
it was indeed possible to mediate custody modifications. In fact, the pro=
cess was so successful that in 1977, presiding Judge Christian Markey
established a local court rule requiring that all couples with custody or
visitation disputes at either pre- or post-decree stages meet with counselors
at the Conciliation Court. In that first year, counselors produced custody
agreements reached in mediation in slightly less than half the cases referred
for service. Simultaneously, the Conciliation Court's services began tfo be
viewed as cost effective methods of relieving crowded dockets.

Despite its successes, the Conciliation Court's position was far from

secure. l+s wellbeing was tied to the presence of a supportive, presiding



judge as well as county funding. The first step in establishing a more secure
financial base for the Court occurred in 1975, with the passage of legislation
known as the Chel Bill. This bill increased divorce filing fees by $2 and
marriage |license fees by $5. The fees were to be matched by county money and
used to support the Conciliation Court. Implementation of the bill was set
for 1977. However, in 1976 the county cut its funding for the Conciliation
Court dramatically, and this jeopardized implementation of the Chel Bill. The
chief administrative officer of the Superior court did not favor the reduction
but noted pragmatically, "it had to be done. We're a public agency, and if
the publiic wants to reduce, we have to reduce" (Zolin, 1982). Funds from the
Superior Court partially supported the mediation service through 1976 but six
counselors were dismissed. In addition, two branches of the Conciliatiop
Court were closed. These branches, referred to as Neighborhood Service
Centers, served the largely Hispanic community of East Los Angeles and the
predominantly Black community of South Central Los Angeles. These sites had
been opened in late 1973 because it was felt that many minorities were not
being served by the central court due to the difficulties and costs involved
in transportation, and language barriers. In 1976, the East Los Angeles
Center held 256 conferences and the South Central Center held 155. After the
funding cutback in 1976, both centers closed and neither has cperated since.
Impiementation of the Chel Bill took place as scheduled in 1977 but the
experience demonstrated the importance of obtaining a secure funding base and
avoiding reliance on County funds. ‘To accomplish this, a group of civic
leaders and former Conciliation Court clients organized "The Friends of the

Conciliation Court". After implementing the Chel Bill in 1977, the same group
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went on To lobby extensively for Senate Bill 961 in 1978, This bill mandated
that custody/visitation disputes be mediated and increased the marriage
license, modification, and divorce filing fees by $5, $10 and $15,
respectively, to support the Conciliation Courts in California. The future
of the Conciliation Court became secure in 1980 when Senate Bill 961 was

passed and signed into law.

Today, the Los Angeles Conciliation Court remains housed within the
Family Law Department. During the 1981 calendar year this Department
processed over 45,000 divorce filings and nearly 15,000 modifications. It
conducts its ! Finess in the Central Court, located in downtown Los Angeles,

and in 8 full-n\me and one part-time branches.

The Mediat] P
Cases involving contested child custody and visitation are routinely
flagged through Order to Show Cause proceedings and daily calendar calls. At
the daily "call of the calendar", the judge informs couples and their
attorneys that al! custody and visifation disputants must proceed to the
Conciliation Court. Attorneys obtain required forms from the clerk and

accompany their clients to the Conciliation Court. Few cases escape a media-

tion attempt. In the words of a recent presiding family court judge, "No
way, under this God's heaven, will they miss the conciliation process" (Mills
1982). Indeed, Jjudges have been known to refer couples back to mediation

after an unsuccessful attempt.

In recent months, greater proportions of litigants and attorneys have



voluntarily called the Conciliation Court to schedule an appointment with a
counselor. Stipulations to mediate are commonly mailed to the court and the
parties are sent an appointment date by return mail. Parties may also bring
their stipulation to the court on the day they wish to be seen, although a
counselor may not be available. Stipulations may translate into savings in
tfime and money for |itigants as well as the Conciliation Court. For +the
litigant, it may eliminate the need to wait to see a counselor. For the
Conciliation Court, the procedure affords greater sféff control over the flow
and distribution of cases.

Despite this, the central court retains the philosophy that custody and
visitation problems are best handled by immediate intervention, and that
couples are psychologically ready to resolve problems.on the day they go to
court. Thus, the Conciliation Court offers services to families on the day
they go to court as well as in advance by appointments.

At the Conciliation Court, clients or their attorneys complete a brief
informational form which is collected and distributed to available counselors.
When ail counselors have been assigned cases, those couples who cannot be seen
are scheduled for future appointments. Typically, all mediation clients
attend a brief orientation program about mediation and its benefits for
children while the counselors briefly meet with the attorneys to discuss the
case and the mediation proceedings. A Conciliation Court document alerts
counselors to the poséibiliTy that some attorneys may try to |itigate the case
during a meeting and it is the counselor's responsibility to recognize and

prevent such activity. Counselors are also informed that they must never see
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either attorney alone. Such an activity on the part of a "neutral" mediator
may erode the counselor's credibility with the opposing counsel and Jjeopardize
the integrity of the program. Finally, it is suggested that atforneys can
provide useful insights into the case and may even be helpful later in the
session when they may be called in to speak with an unrealistic client.
Informal |y, counselors also recognize that such conferences can be used to
gather sensitive information about substance abuse or medical history that
would not be volunteered with clients present. Such meetings also give
mediators an opportunity to see how well attorneys work together. After this
initial meeting, attorneys usually leave and the cournselor meets with the
couple alone.

Typically, a mediation begins with a detailed explanation of the process.
Although the counselors vary in their presentations, the explanations convey
similar information. As one counselor puts it:

"My role is to try and work out an agreement with you for custody and

visitation. Since your children are young, you are going to have to work

together as parents for a long time. The court wants you to get to the
point where you can work things out and detour the court process.

Everything discussed here is confidential and, although | might share my

opinions with you, | wiil not make a recommendation to the court. |It's

up fo you to make a decision."

Fol lowing this introduction, the counselor will attempt to dispel some of
the parties' anger and provide them with a chance to "be heard." Some
counselors use individual conferences with each parent. As the official
training manual notes, "It is essential to talk separately with each principal
involved." Other counselors, however, favor joint sessions and feel that this

approach enhances inter-party communication. Most counselors agree that a

strong background in counseling is helpful in divorce mediation. The mediator



must be able to both elicit strong emotional issues and terminate unproductive
debates. But counselors differ in the amount of time they devote to emotional
issues dealing with the causes of the divorce. While some try to address
underiying issues before discussing settlement options, others deal with
underlying issues only I[f they are obstacles to agreement-making. As one
counselor put it, "there may be (coupies) who can reach an agreement after 10
sessions, but | don't do 10 sessions." Indeed, most counselors never approach
the official Conciliation Court Iimit of six sessions with any one family.

Not surprisingly, some counselors are frustrated by the short-term nature of

mediation interventions. In the words of one mediator, "Sometimes that is

unsatisfying, but other agencies have to pick up from there and go beyond."

If parents are able to franscend their anger and resentment, they can
begin to explore settlement options. One counselor describes this state as
the "negotiation and compromise™" phase of mediation. This portion of the
session involves educating parents about the legal process, possible custody
and visitation arrangements, the developmental needs of children at various
ages, and appropriate means of responding to an ex-spouse. The focus is on
generating solutions and planning for the future of the children. Counselors
help parties fo express their concerns and opinions. Cases where parents make
allegations of abuse or neglect are routinely referred for child custody
investigations or psychiatric evaluations. Mediators do not attempt to verify
the accuracy of such allegations themselves.

Although children are not routinely seen by most mediators, some
counselors prefer to see children in mediation if the parents present

dramatically different versions of the child's needs and preferences. A few
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counselors routinely meet with the children in order to assess their
ad justment to the divorce and to gain insights that can be shared with
parents to help them reach a beneficial agreement.

In‘pracfice, the initial mediation session is unlikely fo last more than
2 or 3 hours. Although the majority of cases are disposed of in a single
session, a significant number of cases are scheduled for a second
appointment. Cases deemed to be inappropriate for mediation include clients
who are {hfenf on litigating their dispute or those fail to show up for a
mediation session. Other types of inappropriate cases involve parents who
have a history of psychiatric hospifalizafiohs, or cases involving serious
al legations of violence, neglect or substance abuse. Exceedingly hostile
couples with voluminous court fi{es are also regarded as poor mediation
candidates and only a l|imited amount of time is allotted to them. Equally
difficult are cases in which only one person wants the divorce and the
abandoned party seeks revenge. Counselors are aware that some of these cases
should not be settied in mediation and usually won't hesitate to send these
cases back to court. As one counselor puts it, "Il would rather not write a
plan when a family is not ready for it than to pretend to write one."

Typically, cases that are not resolived in mediation are referred to one
of two separate, court-based agencies designed to provide information to
facilitate judicial decision-making. These are the court's Child Custody
Investigators or Psychiatrists. The Investigators, |ike the Conciliation
Court counselors, are empioyees of the court. The psychiatftrists are
independent contractors. The cost of an investigation averages about $500,

while a psychiatric evaluation averages $75 to $95 per interview for a total



cost of $800 to $900. Both investigators and psychiatrists conduct extensive

investigations of family members and make recommendations to the court

regarding the most appropriate custody/visitation arrangement.

Nothing discussed in the mediation session in the Los Angeles Concilia=-
tion Court 1is shared with the judicial officers, investigators or court
psychiatrists. The rationale behind this strict confidentiality procedure is
that it encourages parties to share information with the mediator and
negotiate with their ex-spouses. |t is also felt that information gathered
in mediation is too subjective and incomplete to be used in generating an
evaluation and recommendation. While there are some mediators in the: Los
Angeles program who regret the loss of information that ensues from a strict
confidentiality system, confidentiality is favored by the program's director,
most of ifts mediators and the organized bar. Aithough attempts have been
made, the presiding judges have never allowed mediators to be subpoenaed, and

most experienced family law attorneys seem supportive of this provision.

In 1981, 4,458 petitions concerning custody and visitation matters were
processed by the Conciliation Court. Neariy half of these cases resulted in
some sort of an amicable agreement, and were diverted from the judiciai
system. Many mediated agreements are drafted by the counselor on forms
provided by the court, however, it is not uncommon for attorneys fto write up
agreements. Overall, counselors agree that they do not feel bound by any
"judicial norms" and the agreements they draw up are diverse and tailored to

the family.

After the agreement is completed, parents sign the form. Copies of the

10

: ‘ : b

s m W



9 WE amm e

e am ¢ am

draft are provided fto the parents and the original is given to one of the
court typists for final preparation. A principal family counselor checks over
the agreement before it is sent to the bench. At the courtroom, a county
clerk examines the agreement and compares it to previous orders. It is a rare
occurrance when a clerk returns an agreement to the Conciliation Court for
modification. Once the agreement passes the scrutiny of the clerk, it is
stamped with the supervising judge's signature and is mailed fo the parents
and attorneys. If none of these parties registers an objection within the
next 10 days, the agreement becomes an Order of the Court.

Although the exact percentage is unknown, a large percent of clients
return to the Conciliation Court to either make formal legal modifications or
receive help with a custody or visitation problem. Counselors are pleased
that clients can reenter the system without difficulty and assume that many of
these parents would litigate if the Conciliation Court could not be approached
directly.

While Conclliation Court counselors do not officially discuss the
financial aspects of the divorce, public sector mediation of these issues is
now avallable through three experimental attorney mediation panels. the
newest of these panels is in the Central Court, the fwo older programs are in
outlying branches. The presiding judge invites attorneys to serve on the
Central Court panel for six months. The selections are based on the Judges'
personal knowledge of the attorney's reputation and expertise in family law.
There is no obligation to serve on the paneis, and no financial compensation,

but few attorneys turn down the judge's invitation.

il



The 3taff of the Conciliation Court

The staff of the Los Angeles Conciliation Court consists of a director,
two principal family counselors, seventeen senior family counselors or’
mediators, and nine clerks and secretaries. In addition, there are student

interns who work at the court one day a week.

The current director was appointed to this position in 1977. He had been
a counselor in the Conclliation Court since 1971, working in both a branch and

the central court. He is a firm believer in mediation and feels strongly that

custody/visitation mediation can provide families with a better resolution +to

their problem and that mandatory mediation successfully promotes utilization

of a valuable service.

The two principal family counselrs are responsible for daily operations
of the court. Along with the director, these counselors handle inquiries
about the program from other courts, professionals, and parents around the
country. In addition, they distribute cases to counselors , set appointments,
monitor the processing of Vwriffen agreements through the judicial system,
train new counselors and supervise interns. Interns are generally social
work, counseling, or psychology students from the local universities assigned
to the Court for a five month period. Typically, the interns work at the
central court, although a few have been placed in branch courts.

The entire clerical, or support staff, is located at the central court.
They process the paper work generated by the mediation and counseling sesions
and maintain statistics regarding the number of agreements generated in
mediation.

The mediation staff is comprised of seven women and eight men, most of
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whom hold Master's degrees in social work. Six counselors are located at the
central court while nine work in the outlying branches. On a weekly basis,
central court staff meetings are held with the Director, the principal family
counselors, the counselors and the supervisor of the support staff. In addi-
tion, smalier groups of central court counselors hold informal meetings to
discuss issues and techniques of mediation. Once a month, counselors from the
branch courts come to the central court for a joint staff meeting. This
encourages a sense of community as well as the development of procedural
uniformity.

Counselors at the Conciliation Court view mediation as a pragmatic goal-
oriented process aimed at helping people to resolve disputes. Few, if any,
would describe their work as "therapy." As one mediator puts it: "I tell
people | am not interested in changing their feelings, but | am intferested in
changiqg +heir behavior." 0f course, there is an element of therapy in
medlation and counselors talk about helping families "to resolve pain and
conflict" when they describe their work.

Despite general consensus about the goals of mediation, the counselors
differ in the weight they assign to service delivery, their opinions regarding
who ought to be routinely Included In mediation sessions, the average length
of their intervention, and the degree to which they specialize in particular
types of cases. At one extreme, there are counselors who are extremely sensi=
t+ive to the constraints of working in a high volume, public service setting.
For these mediators, the priority is to provide services to as many families
as possible with *+he least amount of delay. This type of counselor sees many
clients and generally meets only with the parents and attorneys and l'ess

commonly sees the children or other third parties.
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At the other end of the spectrum are those counselors who tend to view

the role of mediator as that of a clinician working towards a specific client

outcome. Their priority is to spend whatever amount of time is needed to help

pecople cope with and solve a given problem. As a result, these counselors
tend to hold lengthier mediation sessions, often schedule follow=up
appointments, and interview the children and other family members, including
new spouses. These counselors also conduct more medlations and fewer marriage
or pre-marital counseling sessions than their counterparts with a more
developed public servant perspective.

Naturally, there are positive and negative aspects to both approaches.
Counselors who are concerned about the high volume of cases and who respond by
accepting a heavy caseload are appreciated because they heip to reduce the
backlog. The Concillation Court tries fto provide prompt service, and
budgeting constraints preclude hiring additional counselors. On the other
hand, clinically oriented mediators achleve a slightly higher agreement rate
and this is recognized to be essential and fortunately, the staff recognizes
the contributions made by both types of counselors and evidence great respect
for one another,

o E satisf . | Di o, .

Although counselors operate under a great deal of stress, most are highly
satisfied with their jobs. Part of the satisfaction is due to professional
pride. One mediator, herself a Ph.D. level psychologist, describes the staff
as "one of the best groups of public employees ever assembied.”" This evalua-
tion is supported by external facts. For example, mediators at the Los
Angeles Conciliation court are among the highest paid mental health employees

in the county system. Competition for these positions is intense; over 200
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applications were received for the most recent position. The administration
reinforces a sense of self-worth by reminding the staff of their involvement
in a novel and experimental program allowing counselors a grea+ deal of
autonomy in their work and promoting creativity in mediation. Recent
presiding judges have also promoted high staff morale. Although judges have
little routine contact with the counselors, they do attend professional forums
sponsored by the Conciliation Court and use these occasions to publically
praise the quality of the staff and the service they render.

Although the ability fto produce agreements Is valued and the ferms
"effective counselor" and "high agreement rate" are often used synonymousliy,
mediators report that they feel |ittle or no administrative pressure to
generate agreements. The administration's main concern is that the overall
agreement rate remain at an acceptable level, generally, 50% or above. One
of the principal family counselors notes that "Newer counselors feel anxiety
about falling below 50%. | tell them not to worry about it; it will average
to at least 50%. The less they worry, the more effective they are." Another
counselor commented, "! used to worry about it (his agreement rate). Now |
don't even know what it is." However, he continued by saying that he would
feel badly if it fell below 50%; "I'd feel | was ruining the team average or

something." Although individual agreement rates are public information, the

.staff members seem relatively oblivious to them. They recognize that the

failure to resolve a dispute may depend as much on the disputants as on the
mediator and that some familles are not appropriate candidates for mediation
or are simply not ready to reach an agreement.

Perhaps another reason that staff members do not emphasize agreement

rates is because mediation is rewarding in other ways. One mediator asserts
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that "success is when | feel good about (what has occurred in mediation) not
the outcome in terms of an agreement.'" And another mediator notes, "I see
this as a little miracle place--a place to reduce palin and suffertng."
Counselors also enjoy aspects of doing crisis intervention work. As one
counselor put it, "I am the kind of person who |ikes impact. (Crisis work)
affords that kind of dynamic environment." Another finds i+ exciting "not
knowing until the end who will agree and who won'+,"

On the other hand, counselors are often frustrated by the shor+-term
nature of the mediation Intervention. Time constraints can inhibit the
potential for long-term, therapeutic effects. "|+ is unrealistic to expect
changes in two hours," notes one. And another admitted: "Some weeks | get

depressed. | feel |'ve had no impact. | Invested a lot of +ime. Nothing

happened, and that kid has to live with it."

The anger of parents In mediation is also a source of frustration to
counselors. Some counselors report they tire of "all the yelling and
screaming." They note that it Is easy to "get caught up" in the anger.
Counselors in outlying branches have the added pressure of having no duty
counselor or clerical staff to serve as buffers, ‘Nof surprisingly, stress
does seem to affect all counselors at one time or another, but that "stressed
out" feeling, as it is commoniy known, does seem to become more manageable
with time.

The Reactions of Users

The reactions of users to the mediation process are best gleaned from a

data collection effort conducted with clients at the Los Angeles Conciliation

Court. During August-December, 1981, clients at the Central Office of the
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Conciliation Court were asked to complete a guestionnaire while waiting for
mediation. Nearly 370 individual; agreed to complete a survey, although
nearly as many, about 340, refused to participate. Refusals were generally
due to the fact that clients were busy consulting with attorneys prior to
mediation, or were anxious and could not concentrate on the task. A number
of this later group asked fto be included in follow-up interviews and nearly
30 of them were in fact interviewed at the second point in time. There was
no evidence that those who agreed to participate did so because of either
particularly positive or negative views of the Courf.l Three months after
mediation, a second interview was conducted by telephone with 276 clients. A
final interview with 213 clients took place approximately 13-15 months after
the initial contact. |

Based upon this Information collection effort, it was discovered that the
Conciliation Court serves a heterogeneous population that resembles the popu-
lation of Los Angeles County. About half are Anglos, another quarter are

Black and another quarter are Hispanic. Asian-Americans and Native Americans

1 Of those who agreed to participate, about half were not able to finish the
entire questionnaire prior to being called in for mediation. This does not
necessarily indicate a shorter waiting period for these cases, as these Indi-
viduals may simply have had other Issues (e.g., attorneys, children) fo attend
to while they were waiting. A subsequent interview specifically asked respon-
dents whether they had to wait too long to get into mediation reveals no
differences between the responses of those who completed only part of fthe
questionnaire and those who completed all the items. Overall, we feel fairly
certain that the individuals finishing all the questionnaire had not had a
more frustrating and hence negative experience due to long waits fo receive
mediation. Therefore our follow=up interview, 3 months after mediation,
focused on recontacting those individuals who completed the entire initial
questionnaire. Many but not all of those completing merely a portion were
recontacted. A total of 276 Phase ||, post-mediation, interviews were
conducted, generally by telephone. A final interview took place on the
average 13-15 months after the initial contact: 213 individuals were inter-
viewed at this final point in time.
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made up less than 5 percent of the sampie. The range in educational levels
among respondents is also diverse. About 10 percent had not completed high
school, 2C percent graduated from high schoo! but did not continue, 40
percent received some college or trade school education, and a third of the

sample had graduated from col lege.

The Conciliation Court mediates new custody and visitation disputes as
well as modifications of exlisting orders. However, upon their arrival at the
Conciliation Court, most couples were separated but not divorced. Only 14
percent were remarried. On the average, the pre-divorce couples had been
separated for 11.9 months. The post-decree clients had been separated for an
average of 2.8 years. About half the respondents had never been to court
about a custody or visitation matter. Another third had appeared once or
twice. Most of the marriages had lasted about 7 or 8 years, and about half of
them Involved only one child while 40 percent were familles with two
children. Custody and visitation disputes that come to the attention of the

court most typically involived children between 4 and 10 years of age.

By the time they reached the Conciliation Court, most individuals
reported that the issue of spousal support was settled, about half had already
divided the property, and about 40 percent had resolved the issue of child
support. Among those with a child support agreement, monthiy payments
averaged $290. Among those without a child support agreement, almost half
believed there was a great deal of disagreement on the issue. Upon arrival at
the Conciliation Cerf, most (60%) respondents reported the children were
living with their mothers, although a third (30%) répor+ed that joint physical

custedy was in effect.



immediately prior to mediation, almost 40 percent of the respondents
described cooperation with their ex-spouse as "impossible" and 16 percent said
they no longer made any attempt to communicate. As one husband notes, '"We
can't talk about the weather."™ Cnly four percent said that it was relatively
easy to cooperate with an ex-spouse. Nearly 30 percent of the female
respondents said there had been "quite a bit" or "a great deal" of physical
violence during the relationship. Prior to mediation, about 40 percent of the
individuals had been to a counselor.

ln the first interview, most respondents approved of the job their
attorney was doing, regarded their legal fees to be reasonable, and felt their
attorney was supportive of mediation. Respondents were fairly evenly divided
cn the issue of Judges discriminating against fathers in awarding custody.
The split was clearly by gender. Seventy-five percent of the women thought

judges were fair, while seventy percent of the men thought they were blased.

On the average, respondents gave themselves a 60/40 chance of receiving a
favorable award in a court hearing. Chances In mediation were rated 40/60.
Further, men and women evaluated their chances very comparably; women were not
significantly more confident of receiving custody.

While most of the Los Angeles respondents repcrted that they only
attended one mediation session, a substantial number (43%) received
appointments to attend additional sessions. On the average, clients reported
receiving three hours of mediation. Many parents were somewhat confused
about the purpose of mediation as Thé session began. For example, a number
seemed to feel that the goal was to produce a reconciliation. For other

clients, the key probiem was feeling uncomfortablie and nervous about the idea



of dealing with their spouse. Some feared that their spouse would try to
prove them unfit. Others were convinced their spouse would lie and try to
manipulate the mediator. As might be expected, many found mediation a
difficult experience. While qlmosf hal f reported +ha+ tThey felt tense, angry
and defensive during much of the mediation, most felt it was a less demanding
experience than a court hearing. Most also noted that the mediator kept the
discussion on track, gave them a chance to express their views, and provided
options without pressuring couples to settie.

Respondents typically (75%) reported that the mediator spoke with their
attorney. For some, It was reassuring to have a lawyer present, despite the
fact that it created additional expense. Others felt it was a waste of money.
As one woman observed, "| paid my attorney for reading the newspaper." About
a third of the respondents noted Tﬁaf their children were seen by the
mediator. A clear majority (71%) of the parents felt that mediation focused on
the children and about haif felt the process provided them with Information
about child development and children's needs in divorce.

When respondents were reinterviewed 3 months following the mediation
session, the majority (over 80%) said they would recommend mediation to their
friends, and nearly as many favored the mandatory mediation of custody
disputes. These findings hold even among those who did not report reaching
an agreement. About 60 percent of the respondents reported settling in
mediation, and about 40 percent classified the settlement as a permanent
agreement on custody or visitation. Most of those who produced agreements in
mediation suspected that they would have been less pleased with a judicial
award made after a court hearing. About a third of those who resolved their

dispute in mediation aiso credited the process with improving their relation-
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ship with an ex-spouse. This benefit did not carry over to those less
successful in mediation. However, few actually felt that mediation made the
relationship any worse.

At the time of the second Interview almost 60 percent of those who
reached an agreement in mediation, and almost half of those who did not,
repcrted having joint custody. This high incidence of joint custody arrange-
ments s a reflection of California's strong Jjoint custody legislation.
Judges are required to provide written explanations if they award sole custody
in cases where one or both parents have requested joint custody. They also
entertain petitions for modification from sole to joint custody without the
customary waiting period following the promuigation of final orders.

At the final interview, generally 13 to 15 months after the initial
contact, over half (57%) of the respondents had agreements calling for joint
custody of the children; a third (32%) of the respondents reported custody
was awarded to the mother. While joint custodians were less satisfied with
the time they spent with their children than were full-time custodians (55%
vs. 87%) they were more satisfied with the allotted time than were non-
custodians (55% vs. 28%). By the final interview, 35 percent of the sample
were remarried or cohabiting. Most ex-spouses lived in close proximity to
one another with 70 percent l|ived within 30 miles and 40 percent no further
than 10 miles apart. Over 40 percent of the respondents reported that
visitation took place less often than at the second interview and 20 percent
claimed it occurred with no particular regularity. Despite this, nearly 80
percent reported their children were accepting of the divorce and most (70%)
acknowledged that the child had a good relationship with the other parent.

A+ the final interview nearly half the sample classified themselves as
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"very dissatisfied" with the legal system in general, while less than 30
percent were either "somewhat" or "very" satisfied. Frequent complaints
focused on the rushed and impersonal aspects of court. One woman said she now
understands "why some people don't even bother to get a divorce." By
contrast, nearly 70 percent were glad they tried medlation and less than 20
percent expressed any regret about the experience. A clear majority continued
to favor mandatory medlation on child related Issues and over half (57%) felt
mediating financial Issues would have been a good idea.

Ihe Reactions of the Judicial and Legal Communities

Mediation of custody and visitation disputes Is widely accepted in most
of California as a positive alternative to litigation. Most of the questions
surrounding mediation address the format and function of mediation rather than
its appropriateness in resolving custody and visitation disputes.

Judicial support Is evidenced by the attendance of a number of
Caiifornia's judges at conferences on medliation, and their testimony in favor
of legislation making the process mandatory. |In addition, a prominent
California judge collaborated with a researcher who has studied the effects of
divorce on children to create a video tape designed to educate parents on
divorce and child custody. The tape has been utilized in both San Francisco
and Los Angeles Courts to orient parehfs to the mediation process.

The attorneys who work within the legal sysem in the Los Angeles Superior
court vary in their familiarity with the Conciliation Court processes.
Attorneys who are at the Conciliation Court on a regular basis ftend to be the
most supportive and see mediation as a more appropriate forum for the
resolution of custedy and visitation disputes than the courtroom. As one

attorney put it: "It sets societal expectations about a person's capacity to
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resume control over his or her own |ife. Mediation is the least intrusive way
to resolve a dispute."

At the other end of the spectrum are the system's critics. One
experienced and prominent family law attorney stated that "The current system
causes a great waste of time. The assumption Iis that people will settle
rather than wait (for a court hearing) but that really doesn't happen. And
cases shouid not be settled because pecple have to wait around or it takes too
long or it is too expensive not to do so." Unsupportive attorneys often
convey their skepticism to their clients. A few attorneys have attempted tfo
avoid the process by arriving late at the Concillation Court and Insisting
that an appointment for another day would constitute & hardship.
Nonsupport!ve attorneys may advise their clients not to sign agreements
reached in mediation. And a few have been known fto turn the mediaticn
process into an adversarial Intervention by not Informing opposing counsel
that there Is a custody dispute until the first court appearance, and forcing
the other parent Into mediaticn without any warning.

Still other attorneys are simply uninformed. Although these attorneys do
not intentionally mislead clients, they do not know enough about the process
to provide accurate Information. For example, one attorney was overheard
explaining the process as "an investigation" to be followed by a "counselor
recommendation to the court."™ Attorneys have been known to tell a client
that the Conciliation Court will try to effect a reconciliation, and since
some attorneys dc not realize that they have 10 days in which to nullify a
mediated agreement, they may instruct clients not to sign any agreement

generated in mediation.
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Fortunately, most attorneys whc are involved with the mediation process
on a reqular basis feel positive toward the staff and the service, and support
the policy of confidentiality. The Conciliation Court provides them with
assistance with emotional issues that they feel least adept at handling. As
one attorney notes: "I do not enjoy dealing with clients! anger and failed

expectations." And in the words of another: "Custody battles are horrible.

| don't sleep at night."

Conclusions

The Los Angeles Conciliation Court remains unique in several respects.
lts scale makes It the largest program in the natlon. It also moves clients
directly from a court appearance into mediation and adheres to the view that
couples are psychologically prepared to resolve probiems on the day they come
to court. The Los Angeles Conclliation Court guarantees its clients!
confidentiality. |1+ also makes a mediation attempt mandatory in all cases of
contested child custody and vislitation and +his is strictiy adhered to by
Judges, referees and other judicial personnel. Lastly, the program ccntinues
to change and experiment. In point is the Court's recent move to establish a
system whereby couples schedule their mediaticn sessions on an appointment
basis and to organize panels of private attorneys to mediate financial

disputes.
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Appendix 1

Sample Mediation Cases

Case Cne

Mr. and Ms. H. arrive at the Concillation court's central office at
8:30 a.m., and by 9:00 a.m. thelir case has been assigned to a mediator. The
medlator begins by inviting both attorneys into her office to discuss the
background of the case. The attorney for Ms. H. says that his client s not
interested in joint custody but he Is not sure why she dislikes the Idea.
Mr. H.'s attorney volunteers that his client wants joint legal custody, but
agrees that his wife should retain physical custody. The mediator explains
that she will discuss the emotional aspects of joint custody with the couple
and will then ask the attorneys to come back to discuss the legal!l aspects.
The attorneys leave the offlce; one remains nearby, the other goes to another

hearing.

The mediator begins the session with Mr. and Ms. H. by reviewing the
status of the marriage. Both parties are about thirty years of age. They
have been married for seven years and have a seven year old daughter but
have spent the last year apart. Ms. H. explains that she finally realized
+that the problems in the marriage coul!d not be resolved and, so she has
recently agreed to the divorce. The mediator notes that this past year has
given them a chance to try out some visitation arrangements. She asks how
the present schedule suits each parent. Ms. H. feels there are problems.
She insists that Mr. H. does not respect her attempts at protecting and

disciplining their daughter. She is angry that her husband "shows up when



it's convenient, just for a good time." The mediator acknowledges that this
can cause hard feelings, but points out that there are also daily rewards in
child rearing. Ms. H. agrees that this is true.

The second problem that Is discussed is Mr. H.'s current living
arrangement. He lives with his mother and her boyfriend. Ms. H. maintains
that when thelr daughter visits she has nowhere to slieep except with her
grandmother and the boyfriend. The mediator stresses the need for the child
tfo have her own bed and a place she can call her own while staying with Mr.
H. He agrees to see that his daughter gets her own bed and Ms. H. is
satisfled.

The focus of the mediation session returns to the more pressing issue of
the parents' differences In child rearing styles. Ms, H. finds it impossibie
to believe that she could deal with Mr. H. as a co-parent on a regular basis.
The medlator reassures her that all parents have problems when they come to
the Conclliation Court and most fee! they can't possibly work [t out. But,
she adds, 60 percent do reach an agreement. She asks Ms. H. not to "throw

the towel in yet."

Mr. H. would like visitation every other weekend and the mediator notes

that this is a falirly common choice. Ms. H. agrees that this will work
assuming that he will stop undermining her authority with the child. Next,
the discussion turns to the holldays. it is agreed that their daughter will
spend Christmas Eve and day with Ms. H. but will spend a portion of her

Christmas vacation with her father. Mr., H. wants his daughter for several
weeks during the summer and Ms. H. expresses concern over this because of

previcus threats he has made about leaving tcwn with the child. They decide
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that Mr. H. will provide written notification of any plans to vacation out of

state with the child.

Having agreed on the dally living arrangements, the mediator introduces
the topic of joint legal custody. She points out that having joint legal
custody can help the non-custodial parent feel involved in the child's life
and reassure the child of both parents' love, as well. Ms. H. expresses
skepticism about her abllity to make Joint declslions with Mr. H. The
mediator suggests that the attorneys return *o the medliation session +o
answer questions about the legal requirements of a joint legal custody
arrangement. Before leaving to find the lawyers, the medlator congratulates

the couple on the work done thus far. "For two people who aren't getting

along very well, you're doing a really good job."

Once the attorneys are assembled, the mediator observes that Ms. H. has
some reservations about joint custody and Invites her +to ask questlions.
wWhile the attorneys respond to questions, the medlator writes out the agreed
upcr visitation schedule. Joint legal custody is adopted with littie

reluctance from Ms. H. and ncne from her attorney.

The mediator now passes around the written visitation schedule she has
prepared. The attorney for Mr. H. suggests scme changes in the wording of
the summer visitation arrangement. He also tells his client that i+ would be
tegally proper for him to recelve more visitation time at Christmas, but Mr.
H. stands by the agreement. The mediator makes the agreed upon changes in
the wording of the document. Mr, and Ms, H. sign it and azre given copies.
!¥ neither they, nor their attorneys, file an objecticn within ten days this

agreement will become an Crder of the Ccurt. Three hours after the sessicn



began the mediator wishes the couple well and they l|eave.

Case Two

Shortly before 9:00 a.m. Mr. B arrives at one of the 8 Los Angelies county
branch courts for his scheduled mediation session. While he is in the hal lway
compieting the information form provided by the medlator, Ms. B. arrives. The
mediator speaks briefly with her and discovers that two months eariier they
had attempted to medliate at the central office of the Conciliation Court but
had reached no agreement. Ms. B. seems extremely nervous and admits to being
afraid that her husband will be verbally abusive and much more adept at
bargaining. The mediator offers to spend some time with each party

individually and Ms. B. enthusiastically agrees.

The mediator asks Mr. B. to join his ex-wife and then begins the session
with both parents present. He provides a brief introduction to the mediation
process, noting that since both chlildren are under three years of age, the
parties will need to work together as parents for many years to come and must

learn to bypass the court in resolving problems. He assures them that their

comments will be confidential and although he might share his opinions with
them, he will not make the decision, nor wil! he make recommendations to the
court.

Next, the mediator asks what expectations each of them have about the

mediation session. Mr. B. Indicates that it will probably end the way their
previous mediation session ended and nothing will be accomplished. Ms., B.
says she simply isn't sure what the outcome will be. The mediator notes that

a second mediation attempt is often successful and he urges each parent to be

s



open to new ideas and sensitive to fhe need for compromise. With both
parents present, the mediator establishes that they have been separated for
eight months, that the mother currently has custody and that Mr. B. sees the
children on Saturdays.

The mediator then asks to meet with Mr. B. alone. Without his wife
present, Mr. B. is asked to explain what kind of arrangement he would |ike.
He says he is requesting every other weekend with his son, which he terms:
"The regular, average plan." He would also |ike to see his younger child, an
infant, but at present he is willing to let Ms. B. determine when that
visitation takes place. When the baby Is two years old, however, he would
like to include her In the regularly scheduled visitation. He angrily
insists that Ms. B. "just wants money. She wants me out of the kids' lives."
The mediator explores whether he might be willing to start with one over-
night, every other week and then lIncrease to two nights. Mr. B. Is willing

but sounds extremely dubious that his wife will agree.

The mediator next meets with Ms. B. alone and again begins by asking what
she would like and how she sees the problem. Ms. B. feels that their son is
too young for overnight visifts and |s confused by the separation. She
complains that her husband was never involved in parenting during the
marriage, or in the early months of the separation. The mediafor points out
that there will have fo be some overnight visits and that their son wil
ad just to Them. He s+resses that despite past problems or lack of
involvement, it is important that their son have continued contact with his
father. Ms. B. insists that her husband makes things more difficult with his
tighting and insulting behavior. She angrily relates examples of his

unwillingness to support the children, his lack of involvement with the



youngest child and the numerous problemsA+hey have enccuntered in carrying

out visitation.

The mediator says that Mr. B. might be willing fto accept a one month
trial period in which overnights take place one evening every other weekend.
She is hesitant and points out her past concessions and his irresponsibility.
The mediator says he recognizes there have been problems in the past but "I'm
saying 'How can they be resolved?'". Ms. B. insists that they ought to learn
from the mistakes of the past instead of giving him another month. Instead,
she suggests that there only be one overnight stay In the upcoming month and
two daytime visits. She feels that overnights should take place on Friday
evenings, not Saturday night, so that her son is able *o go to mass with her
on Sunday morning. The mediator questions the need to bring a two year old
+o mass every Sunday, but Ms. B. Is adamant about this. The mediator agrees

+o discuss the proposal with Mr. B.

After calling both parents In, the mediator reviews the situation.
Father wants overnights oﬁ Saturday every other weekend. Ms, B. offers
Friday overnight twice a month. The mediator points out that this is the
closest they have come to reaching an agreement. Mr. B. asks for a Saturday
visitation In between the two weekends with overnights. Ms. B. says that
since her Sundays are devoted to church, she wants some Saturday time with her
son as well. Mr. B. offers to make the alternate visitation day a Sunday but
Ms. B. feels strongly that her son needs tfo attend church. An hour and a half
has now péssed and another couple has arrived for their medfation session.
The mediator praises the couple for thelr efforts and suggests that they try

the plan for a month to establish some trust. He also mentions to Mr. B. that



N

he need not exercise his visitation opticns every weekend as lcng as he gives
his wife advance notice and points out to Ms. B. that in the future she might
be glad to have some weekends when she was not responsible for child care. He
notes that the final choice is up to them. The next case is waiting so the
mediator offers to send letters to the attorneys explaining that this is the

closest they have come to an agreement and describing the points in agreement.
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The history of Connecticut's court-affiliated mediation program can be
traced back to the creation of the Family Division in 1958. About this time
the number of divorce filings began to Increase and judges were confronted
with the frustrating and time-consuming dilemma of determining custody and
visitation arrangements when parents falled to agree. Judges began referring
such cases to their Aduit Probation Offlcers for a determination of facts.
The +traditional duties of probation officers Included child support
enforcement, probation supervision and pre-sentence investigations for the
criminal court. As a result, they lacked special training in family dynamics
or divorce. To develop staff expertise, the Judges of the Superior Court and
the Director of Adult Probation agreed to create a Family Division that
speclalized In divorce matters, and a court rule was promulgated fo this
effect. The officers who comprised this Division were assigned divorce cases
on a routine basis.

The Family Division Initially consisted of a Director and one Family
Relations Officer In courts located In Hartford, Bridgeport and New Haven.
In the years following 1959, the number of divorces Increased and the
responsibilities of the officers expanded from support enforcement and
custody studies to the investigation of visitation problems. A college
degree and relevant experlence were soon Introduced as requirements for
Domestic Relations Officers.

In 1963, the Divisions' operating procedures changed when an officer in
the court in Stamford Connecticut developed a novel technique for resolving

many non-support cases. Rather than conducting a "financial investigation,”



he chose to meet with the parties involved, or their attorneys, and attempt
- to work out an informal resolution. To everyone's surprise, the officer
discovered that the Informal negotiation approach was effective in 65-~75
percent of the cases. Judges and attorneys became convinced that the
"hal Iway" method was an effective way to resolve divorce disputes, and with
time cases came to be routinely referred by the court for conference and the
approach spread to other courts. Eventually, officers were given personal
property division, post divorce contempt, modifications and visitation cases
to be negotiated along with their traditional support duties.

By the close of 1966, the tradition of court confereﬁces or negotiations
were firmly estabiished. More than 1300 "negoTiafions".were conducted in
1966 by domestic relations officers with some judges routinely referring all
divorce related disputes, for negotiations. To accommedate the Increased
number of referrals for negotiations, domestic relations officers were
assigned to attend court in order to conduct sessions on the same day the
family appeared at the court.

In the early 1970s the format of the written court report was revised.
Rather than following a traditional investigative approach that had been used
in criminal cases, the domestic relations staff began to prepare "court
studies" that focused on the parenting abilities of the parties rather than
their marital history or reasons for divorce. The modifications of the court
study procedure paralleled broader societal changes regarding divorce. as
reflected in Connecticut's enactment of no fault divorce legistation.

Gradually, Connecticut's negotiations or conferences dealing with

custody or visitation issues began to evoive into a more formal process of



mediation. In 1974, a few staff members from the Family Division attended a
conference of the Association of Family and Conciliation Courts to learn more
about procedures for resolving divorce-related conflicts including custody
mediation. The conference was followed by a trip fo Minnesota to visit the
mediation program in Hennepin County. Several staff members began to
experiment with mediation and were encouraged by their results. Other staff
members, however, resisted the trend toward mediation, were skeptical about
+he ability of disputing parents fto make responsible decisions about their
children, and remained convinced of the necessity of the custody study, and
its more authoritarian attributes. A series of state-wide seminars was
initiated to discuss mediation and enhance staff support for the process.

Despite some degree of staff disagreement, a pilot mediation program was
initiated in the New London Court in 1977. At the conclusion of this trial
period, a male-female team of mediators was utilized. To insure that a
single mediator did not dominate the session, it was decided fo expand the
program to other offices in the state. It operated for six months without
court rule or formal regulations. State-wide expansion was accomplished by
selegfing certain officers at various courts to participate in training in
New London with the experimental team. The selections were made by the
Director and the female mediator from the New London program on the basis of
officers' formal education, counseling experience, and reactions to the
concept of mediation.

The New London team provided introductory training for the state's new
mediators. This included a review of a videotape of an actual mediation

session, and a discussion of basic social work skills and family therapy



techniques. Most of the training, however, was experiential. One member of
the New London team woul!d co-mediate with a trainee, and would later offer
feedback and suggestions. Gradually, training was offered throughout the
state.

By 1980, all Family Division offices in Connecticut had at least one
mediation team in operation. They also had a system in place for the regular
conduct of negotiations or "hal lway conferences".

Negotiations typically occur at each court location on the day per week
designated as the "short calendar". On this day, the court hears brief items
such as the promulgation of temporary orders. Short calendar days also yield
many mediation referrals. It is common for one or two representatives of
the local Family Relations office to attend court on these days in order to
conduc+'brief negotiation sessions at the court and obtain mediation
referrals. |In Hartford, the negotiations process is most developed and one
individual specializes in on-the-spot negotiations. Typically, negotiations
are used to resolve financial disputes that arise in divorce, to set
temporary orders, or to resolve minor problems regarding custody or
visitation. In some instances, divorcing parties do not attend the short
catendar sessions at court and only their attorneys participate in the
negotiation.

Counselors' have Ii++|e problem distinguishing a negotiation from a
mediation. The key element seems to be the degree of client participation
and the amount of directiveness exercised by the counselor. in mediation,
clients "own" the agreement. In negotiations, counselors share the ownership

and overtly seek concessions and compromise. For example, one counselor was
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observed to comment to an attorney during a negotiation, "Now, maybe what you
want for your client is fair, but | have to give him something to take back
to his client, too."

The negotiation process is used to resolve financial disputes, establish
temporary divorce arrangements or resolve minor probliems regarding custody or
visitation. More basic custody and visitation disagreements and/or permanent
custody/visitation arrangements are referred for mediation sessions or case
studies.

The Mediation Process

Today, custody and visitation mediation services are offered in the 13
offices of Connecticut's Superior Court by scme 37 Family Relations
counselors. Although the process is theoretically available to all couples
who have filed a divorce petition and have a custody or visitation dispute or
those who have filed a motion to modify existing arrangements, the actual
provision of mediation services varies from court site to court site.
It is not the court's current intention to make a mediation attempt
mandatory, and variations in referral practices can be attributed to the
policies of each Family Relations office, the attitudes of the local bar and
the proclivities of individuai judges. In some courts, aftorneys routinely
seek out Family Relations counselors on short calendar days and refer cases
for mediation. In other courts, a presiding judge will announce at the
beginning of the short calendar call that all disputants must discuss their
problems with a Family Relations representative prior to obtaining a court
hearing. A few judges remain reluctant to refer cases to mediation.

After attorneys have approached the Family Relations representative,



either voluntarily or at the judge's order, they return fo court to report
the status of the case. At this appearance, the attorney may: 1) report that
the matter is resolved and an agreement can be entered; 2) report that the
parties wish a referral for mediation or a custody study; or 3) request that
the judge schedule a hearing. Generally, once a case has been referred, the
office supervisor determines whether or not to attempt mediation first. |If
mediation does not produce a resolution, the case is normally referred to an
uninvolved counselor for a full study and evaluation.

To promote uniformity in the referral process, the Family Relations
Division has promulgated a set of guidelines to be used in determining
whether or not a case is appropriate for mediation. Cases are considered
}nappropriaTe when: a) there are allegations or evidence of child abuse or
neglect; b) there have been multiple social agency or psychiatric contacts
for the parents and/or children; c¢) the case is post-dissolution and has
involved bitter conflict and frequent court appearances and d) one or more
adults has "serious psychological problems or has demonstrated erratic,
violent or severely anti-social modes of behavior." When these conditions
exist, cases are referred for a custody study or court hearing to determine
arrangements that will be in "the best interests of the child". Of course,
it is often impossible for the representative to be aware that such
conditions exist, but an attempt is made to divert unsuitable cases.

Cases that are referred to mediation and deemed to be appropriate are
normally assigned to a team of mediators comprised of a male and female
counselor within a week of their referral. Appointment lefters and a

brochure explaining mediation are sent to the parties. Sessions are commonly



—

scheduled for one to six weeks after the referral date; if one or both people
cannot meet at the scheduled time, they may request a new appointment. In
Hartford, referrals are collected and at the beginning of each month, cases
are distributed and the month's schedule is set. |f a couple cannot make an
appointment, they are rescheduled for the following month, unless another
cancel lation allows them to be seen earlier.

The overriding goal of the mediation process used by Family Relations
counselors is to help parents fo communicate and compromise so that they can
mutual |y agree on a custody and visitation arrangement. Most mediators feel
the process is an educational one and they aim to teach parents to resolve
their problems by providing them with information about children's needs and
how these needs can be met. Many attempt to gain the commitment of the
parties to the process and to the agreement it may generate by using a
persuasive introduction. Parents are typically advised that "the purpose of
the meeting is to assist you in reaching agreements relative to the best
interests of your children. The idea is fo leave parents in control of their
own futures rather than placing control in the hands of a third party."
Couples who are skeptical about the utility of attempting to mediate are
reminded that parents need to interact until their children are grown, and
i+'s better for the children if the contact is not hostile.

The initial portion of the session may also be used fo alleviate
clients' tensions and fo establish the mediator as a concerned and neutral
party. As one mediator put it:

"You must have that rapport if you are going to do anything...l

ask them if they found parking alright. | try to deal with their

anxiety in a light way. Talk about the weather. | try fto let
them see that I'm a normal person too, that | can joke around



once in awhile. You don't have to be 100 percent serious here.
| tThink that helps a lot in mediation."

Following this infrqducfion, some mediators move directly into a
discussion of the immediate dispute and each party's proposals. These
mediators feel that only issues directly related to parenting and the
conflict are appropriate; they believe that spending time on the past fails
to demonstrate that mediation is designed to focus on future actions, and
cannot rectify past wrongs. -Other mediators allow the parties to air
grievances briefly or discuss marital problems. However, even these
mediators cannot afford fo let clients talk about such issues at length and
they must ultimately refocus the conversation. According to one mediator, "I
have to validate (the client's) anger and then dissipate it." This mediator
will refocus the session on the issues by saying something like the
following: "I can see that you're angry about that, but it's not really
germane to the issues we're here to discuss. We're here to talk about the
plans you two need to make for your children.”

Not infrequently, there is an imbalance in the parties' abilities to
articulate their positions. Mediators regard the team approach as
particularly Helpful in ‘equalizing bargaining power and/or supporting a
weaker individual. For example, to help equalize power, both counselors may
align themselves temporarily with the less powerful individual. The mediator
may move closer to, or put an arm around, the party needing support. It is
sometimes constructive for a mediator to rephrase what the less powerful
party has said to insure that his/her viewpoint is heard.

Mixed sex teams are also seen as heilpful in dealing with clients who

are, for example, intimidated or antagonized by a strong female. As ocne
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female mediator says, "I have to put in a lot of energy restraining myself,
acting caim and trying not to be threatening." She also made an explicit
note to herself to have her male partner present Ideas and proposals in such
situations, and found: "That worked out much better. Sometimes It's just
important to sit back." Similarly, mediators note that information about
children's needs Is often heard more clearly by men when It originates from a
male mediator.

When medlation reaches a sfalemafe, mediators use a variety of
fechnlques to break Impasses. For example, one team will tell the parties to
remain silent while the team members discuss the positive and negative
aspects of the various op+Ions'pu+ forth in the session. They report that
couples are able to constructively discuss alternatives after this exercise.
Other teams simply break for a short period. Occasionally they return to the
session only to discover that the parties have worked out problems on their
own. Still other mediators find that clients are prompted to continue
discussing alternatives if they are reminded about the time and expense of a
custody study or a court hearing.

The decision to involve children In mediation is made by the mediators
but varles with the age of the child, the wishes of the parents and the
preferences of the mediators. Despite the fact that most children are not
direct!y Involved Iin mediation, most counselors still see the process as
beneficial to children. As one mediator explained I1t, "It can't help but be
beneficial. Mediation gets the kids out of a fighting situation much sooner
than a study does. And mediation helps to dissipate some of the anger and

hate". At a staff meeting in 1981, it was suggested that children of all



ages should be Included in the process by having parents and medlators
Jointly explain the agreement to the children. This had in fact been the
practice during the pliot stage of the program and had proved to be an
effective way of obtaining the child's tnput. Thls procedure Is currentiy
used by most mediators when the parents feel they need some assistance in
explaining the agreement to their children.

In most offices across the state, attorneys have no direct involvement
in mediation. In some cases, the medlators may converse with attorneys about
a case if there Is a problem in reaching'an agreement. Some mediators also
speak with attorneys briefly in court at the time of the referral. However,
attorney-mediator contact is quite |imited, and attorneys are "never presénf
for mediation--except In the heads of their clients",

Mediators rarely spend more than three sessions with a family; the
ma jority of cases are handled in a single session. If any agreement Iis
generated in mediation, it is reviewed by the parties' attorneys who are
then instructed to submit I+ to the court as an inter-party stipulation. The
mediation team also reviews the agreement with the couple to make sure that
they understand it and to bolster confidence In its workability. If a couple
fails to reach an agreement in mediation, the Family Relations counselor
simply repor+5.+o the court that there was no settlement and a court hearing
may be scheduled. In large Family Relations offices, cases which move from
mediation to custody study are reassigned to a new counselor. Counselors in
small offices co-mediate with counselors from a nearby office so that there
is always a counselor in the original office who Is not involved with the

mediation of a case in the event it is reassigned for custody study. In rare
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instances where co-mediation across offices is not possible, mediators may
subsequent!y have to act as evaluators but every effort is made to mainfain
the confidential nature of the mediation process.

The appendix contains a description of one case mediated by counselors
in the Family Relations Divisions and several cases that were negotiated by a

counselor at the Hartford courthouse.

STAFF
The Mediators

The majority of the 37 mediators in the state are in their 20's and
30's. Most joined the Division in the early 1970's. About one-third of the
counselors hold Master's leve! degrees, generally in social work, counseling
or psychology. Another ten percent are currently enrolled in Master's
programs. All mediators have taken advanced courses on child development,
fam%ly therapy or counseling at local colleges or the criminal justice
training academy. Current policy is to employ only counselors with graduate
degrees and some experience.

New counselors receive mediation training from supervisors and
experienced mediators in the office to which they have been assigned. They
are given written policy statements about the process. Lastly, they observe
mediation sessions, co-mediate with an experienced counselor, and attend
state-wide training sessions organized by the Deputy Director of the Family
Relations Division. These sessions may involve an explanation of the law and
court procedures as well as guidelines in Iinterviewing children. I+ is

generally felt that the best way to learn mediation is to practice it with an
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experienced counselor.

In addition to mediating, virtually all counselors also conduct custody
studies and they may occasionally be appointed to serve as guardian ad |items
in courTrcases involving minors. During 1981-1982, counselors in the
Waterbury and New Britain offices mediated family disputes other than
divorce, neighborhood and community conflicts as part of an experimental
program. These new mediation duties are currently being "phased in" at all
court locations.

Most mediators view themselves as facilitators. Their objective is to
help couples make their own decisions. One mediator sums |+ up as follows:

Our goal is to help them reach solutions to +their own
problems...We keep things from getting out of hand...We make
intelligent suggestions for compromise. We educate people about

the various possibilities--what they can do--and maybe help them

set up ideals to follow...The result, hopefully, is that they

gain a better understanding of each other, and some abllity to

resolve their own problems after they leave the office.

Despite philosophical consensus, Connecticut's mediators differ in their
mediation styles. At one end of the spectrum are the mediators who focus on
problem-solving. At the opposite end are the mediators who are "counsel ing"
oriented. "Problem-solvers" are pragmatic and do not refer +o theory when
describing what they do in mediation. As one counselor buf it: "I'm not
familiar with the different schools of thought. | just take each case as it
comes and try to respond to it. |1'l|l use whatever works. | take the people
as | find them."

Counseling oriented mediators often apply a variety of theoretical

approaches to the mediation setting. They speak of the clients! level of

"pathology," their "ego-strengths" and whether or not they are well
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"differentiated." However, these mediators also agree that mediation cannot
be therapy and regard it as a task-oriented process with therapeutic
overtones. "It's tempting for us fto try to do counseling with newly divorced
people. Ycu see so clearly how attached they are to each other and they need
to learn how to detach. |I've learned | can't help them with that, that maybe
they need divorce counseling."

Without exception, every counselor interviewed in Connecticut spoke
enthusiastically about mediation. They enjoy the challenge and experience a
sense of accomplishment even in cases which do not result in an agreement.
Regardless of the outcome, most counselors feel that the sessions make a real
difference inpeople's lives and demonstrates to disputing couples that they
can o ' rationally with one another. The process is also believed to help
couples refocus on the children's future instead of‘fhe marital past.

Mediation is appreciated because it promotes client self-determination

and relieves the counselor of the responsibility of making recommendations

regarding custody disposition that have Iifelong implications. One mediator

1

described his personal discomfort with the custody study process as follows:

"| think we were all getting pretty tired of imposing our standards on

people’". Another counselor compares custody studies and mediation this way:

"Mediation takes the pressure off--you don't have to make a
recommendation afterward. |t even takes away the role of being
the authority figure. With a study you're both helping them to
resolve their differences and laying the groundwork for making
the decision yourself if you have fo. With mediation you only
have to focus on one thing--getting them to talk to one another,
to resolve the conflict".

Mediator perceptions about the processes are supported by the feedback they

receive from clients. Two counselors note that while it is not unusual to
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receive a phone call from a mediation client to express appreciation, it is
rare for counselors to receive compliments or thanks at the completion of a
custody study.

Overall, mediators agree that mediation is more enjoyable, constructive
and rewarding than the study process and is less time-consuming. Mediation
sets "more of an atmosphere for cooperative parenting", and takes emphasis
off of the parents explaining their own side of the story.

"Mediation Is a lot more allve, interesting and rewarding work. In

a way, it's almost fun to do. You can walk out of this room feeling

exhilarated. It's more enjoyable than doing studies by a long shot".

Despite their preference for mediation, many counselors also |ike the
variety of doing custody studies as well as mediations. As one counselor
notes, "You can burn out on mediations as well as on custody studies."

Mediators express strong support for the use of male-female co-mediation
teams among counselors as weli as program administrators although there is no
objective evidence that it Is a more effective approach. As an
administrative memo notes:

"No empirical evidence has yet been developed as to whether team

mediation is more or less effective than a sole mediator and the

mode! remains a matter of personal choice. There is no gquestion

that the costs of conducting mediation are increased with the use

of two counselors. However, these costs remain significantiy less

than the costs associated with court trial or an evaluation study..."
Among the benefits attributed to the team approach is the appeal of a male
mediator to male clients. According to some mediators, "about half" of the
men they see would give up on mediation if they had only a female mediator--
and would assume that the system was biased against them. The team approach

is also favored because It diminishes the possibility of serious personality

clashes. As one counselor noted, "|f one mediator clashes [with a client],
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it's the responsibility of the other [mediator] to deflect that...that's why
we have a team--to provide balance and avoid head-on conflict." In the same
manner, the team method provides built-in checks and balances *o prevent a
mediator from pressuring a couple.

Mediators also enjoy the use of teams because 1t diffuses responsibility
for resolving disputes. Proponents of the approach argue that with two
mediators there are more Ideas available. Mediators can take turns
struggling with a sensitive or difficult issue. Flinally, no mediator can
per form equally wel! every day of the year and a team approach Is be|ieved to
insure that clients receive higher quality services. A final aspect of
the program +that mediators appreciate is the emphasis on confidentiality.
Without this guarantee, many fear that attorneys would coach their clients
about what to do In mediation and undermine the process.

Although some counselors have been asked to testify about the content of
a mediation session in a court hearing, this has never come to pass since
attorneys and judges regard mediation as similar to a pre-frial conference
and treat it as confidential.

Few counselors voiced serlous complaints abcut their jobs. The problems
they note are related to working conditions rather than the mediation process
itself. Medliators in some offices complain about heavy case volume and the
inability fo hold multiple sessicns without experiencing case backlogs.
Others want more training and an opportunity to cco-nediate with cther
counselors rather than working with the same partner all the time. Several
attorneys expressed concerns that counselors are "overworked and underpaid"

and would eventually become Jjaded. The dispersion of mediators in 13
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different state offices sometimes makes it difficult to foster a sense of
unity in the program and several mediators would |ike more opportunity to
meet with their colleagues for training purposes and informal
discussion. Finally, many mediators would |ike more public education about
mediation so that clients better understand the goals of mediation,

Reactions of Mediation Clients

The reactions of clients of the Connecticut Family Court mediation
service can be drawn from a survey conducted by the Divorce Mediation
Research Project at Family Division offices in Hartford, New London and
Waterbury. The interviewing was done by phone and mail, between August 1981
and January 1982. A total of 160 individuals completed questionnaires prior
to the start of mediation. This comprised approximately 35-40 percent of the
total cases processed during that time pericd. Respondents were recontacted
3 months after this initial contact and again at 12-15 months.

The sample wés almost exclusively comprised cf Anglos and this Is
confirmed by several counselors who note that relatively few minorities opt
to mediate. The range of occupations and educational levels reported by
respondents in the sample was wider. Nearly half (46%) of the sample had no
more than a high school education. About a third (34%) had attended some
college or a trade school, and 21 percent had completed college. Virtually
all males (91%) and about half the females (54%) in the sample were working
full-time prior to the start of mediation. Most of the remaining respondents
worked part-time and only ten percent of the mothers classified themselves as
full-time homemakers. About half of the sample could be classified as white
coilar workers, and half as blue collar. Within each category +the

respondents were fairly evenly divided between higher and lower level jobs.
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The median age of respondents in the Connecticut sample was 34 years.
On the average, couples had been married for ten years and most respondents
(80%) reported having one or two children. Although all ages were
represented, disputes most typically involved children between 7 and 14 years
of age. Most parents (62%) reported that the children were living with
mothers. Joint custody was noted by about a quarter (23%) of the sample.

At the time of the initial contact, half of the respondents reported
they were already divorced and were seeking to modify an existing
custody/visitation order. The remaining 50 percent were newly divorcing
cases. New cases had been separated on the average 6.5 months. FPost-decree
cases invoived separations averaging 3-4 years. About 60 percent of the
sample reported that child support, spousal support and property matters had
already been resolved. Among those without financial settlements, the most
disputed matter was child support, with 4C percent reporting a great deal of
disagE;emenT over this issue. Clients are divided on the desirability of
financial mediation. Several report that they appreciate the opportunity to
separate financial issues from child-related ones. Cthers wanted an
opportunity to "hammer out" the financial Issues in the mediation forum.

The respondents contacted in this survey were far from communicative or
cooperative. Immediately prior to mediation, about 45 percent reported that
cooperation with an ex-spouse was elther impossible or something they no
longer tried to do. As one woman described it, "most of our phone
conversations end with him hanging up on me." Another 26 percent said there
was |ittle cooperation and 22 percent felt that although the relationship was
strained, cooperation was possible, at least on some matters. Only six

percent described cooperation as "easy." Although attempts are made to
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divert known cases of family violence to custody studies, it appears that
some domestic violence cases were mediated. Approximately 20 percent of the
women in the sample reported "quite a bit" or "a great deal of violence"
during the relationship.

Respondents reported coming to court for a variety of reasons. In some
instances, both parents demanded full custody of the children. Many couples
were engaged In disputes over visitation. Almost 70 percent of the men but
less than 20 percent of the women felt that judges are 'probably' or
'definitely' biased against fathers. Most (64%) respondents felt +their
attorneys' fees were reasonable and only 17 percent were dissatisfied with
the performance of their attorney. Attorneys were perceived to be supportive
of mediation, with 74 percent reporting that their lawyer encouraged them to
try. Respondents gave themselves approximately a 60/40 chance of reaching an
acceptable arrangement in court and a 50 percent chance of succeeding in
mediation.

Prior to entering mediation, almost a third of the sample declined to
respond to a question regarding the advisability of mandatory mediation,
noting that they were uncertain whether they understood the process. A clear
majority of those who did respond, 80 percent "definitely" or "probably"
favored the idea of mahdafory medlation for custody/visitation disputes.

Three months after mediation, 59 percent of respondents said they had
reached an agreement of some type in mediation and 35 percent considered the
agreement to be a full settlement on custody and visitation. Two-thirds
attended a single mediation session Qifh the remainder attending more than
one. Regardless of outcome, most would recommend the process to others with

similar disputes. Indeed, 9C percent of those who settled and 60 percent of
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those who did not settle would encourage others to mediate. Most parents
(63%) felt the sessions were centeredaround the children's needs and well-
being, and a sizeable percentage (40%) felt that the mediators provided them
with valuable Information about child development and children's needs in
divorce. Most respondents (70%) also felt that mediation afforded them an
opportunity to express their opinions and voice their concerns: As one
client stated: "| got a chance to present everything | wanted to
present...|t helped us to understand each other better."” However, discussing
the divorce and custody of the children was not an easy task, and most
respondents agreed that they were often angry, tense and defensive during the
session. One woman remembers being "very aggravated because of the lies (her
husband) was telling. ke was doing everyThfng he could to make me look bad."
However, most clients (71%) felt the mediators kept the discussion on track
and prevented the session from lapsing into a series of arguments.

A+ the final interview, 12-15 months following the initial contact, a
number of individuals reported their relationship with an ex-spouse had
improved slightly since the initial contact. Although 43 percent continued
to view cooperation as impossible or something they no longer a++emp+ed,'over
a third (36%) now reported that the relationship was "strained" buf some
cooperation was possiblie.

As to outcomes, half of the successful mediation clients and seven
percent of those who did not settle in mediation reported that custcdy wes
awarded to the mother. Joint custody was reported by 27 percent of the
successful and 16 percent of the unsuccessful clients. Joint custody parents
were nearly as satisfied with the time they spent with their children as sole

custodians, and were decidedly more satisfied than non-custodians. Some
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visitation problems had arisen. Howevey, those with mediated agreements
often indicated an abilify to sclve the problems on their own. As one father
noted, "I'm willing to live with it [mediated agreement] because | know i|f
it were adjudicated, |'d wind up with a schecule anyway...maybe as [the
mediator] pointed cut, we'll get into some horse trading. You give me this
day and '[!l give you that day."

Respondent reactions to court experiences were far less sanguine.
Although most respcndents continued to express satisfaction with their
attorneys, they were far less likely (26%) to express satisfaction with the
legal system in general. A common complaint was the speed and impersonal ity
of the process. As one respondent put it: "It happens so fast you can't
believe it's over. They just hit a hammer say something and it's over
with...Your feelings are not that important. They have other things to do."
And in the words of several others: "...It felt |ike a dream...| was out of
control." "Attorneys talk to attorneys...Some of them won't even give their
clients the time of day." "Al| the deals were made in the hal!l and there was
no concern about anyone's best interests."

Reflecting back on the e*perience, most (81%) of the respondents who
developed a custody/visitation plan in mediation reported they were glad they
tried the process. Half of those who reached no agreement were glad that
they tried to mediate. Similarly, 78 percent of the successful and 49
percent of the unsuccessful respondents said they would recommend mediation
to others and 88 and 56 percent, respectively, felt mediation should be
mandatory in custody/visitation disputes.

Conclusion

The mediation program offered by the Family Division of the Connecticut
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Superior court remains unique In several respects. First, it is state-wide
with mediation services offered at 13 court locations. Second, the program
also offers litigants an opportunity to participate in negotiation sessions
designed to resolve disputes that need immediate attention on the day of an
initial court appearance. Third, the program routinely uses mediator teams
comprised of a male and a female, maintains the confidentiality of the
media+ioﬁ process and avoids the potential assignment of one individual as
both mediator and evaluator on one case in small offices by creating teams
comprised of counselors from fwo nearby offices. Lastly, the mediation of
non-custody issues including non-divorce-related family and community
disputes is gradually being added fo the duties of mediators in the Family

Relations Division at all Its locations throughout the state.
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Appendix

Sample Cases
A Mediation

The chairs are arranged so that the husband and wife face each other as
do the mediators. The session begins with the male team member asking if the
couple understands why they are there. They seem vague and the mediator
explains:

"You have been asked to come here and talk with us about how you

might |ike to arrange things between you for the custody of the

children. We're here to help you do that. We've found the best

solutions are those arranged by the parties involved, not the
courts. This is an opportunity for you to discuss custody and

what you think is best for your children...What we talk about

here today Is non-binding. We report nothing to the court except

whether or not you reached an agreement. Again, we're here to

talk about custody of your children. There may be other Issues

between you, but |'d like you to concentrate on the children's

needs. Put aside your own disputes for now."

Dad Is asked fo explain the current arrangement, and why he has a motion
before the court. He explains that there are two sons. One Is 15 and
living with his father. The twelve-year-old Is with the mother. Dad
explains that he's filed for custody of his youngest son at the child's
request. As Dad sees It, the problem is that Mom has remarried. In fact,
she left Dad to live with this other man, separated for nine months and
ultimately married him. The maie medlator asks about communication between
Mom and Dad. Dad replies that the new spouse is a source of conflict. Since
+he new marriage, Mom and Dad haven't worked well together. The female
mediator asks Mom whether the boys are having any problems. Mom says the

boys used to fight alot but that has not been a problem since the older son

moved In with his father. The older son visits Mom 2 or 3 times a week.
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Visitation is very flexible, both parents express satisfaction with this. Dad
says he thinks the 12-year-old should be able to decide where to live. Mom
says the boy has told her he can't choose. In tears, she also says she could
not abide by his decision to live with his Dad even If he were able tfo
choose.

The conversation turns briefly to a discussion of the new spouse. Dad
says nothing could change his negatlive attitude towards this man. The male
mediator says that unless he does change "it's going to make you a very
bitter man...and...it affects your sons. They love their Mom too. For their
sakes you two need to try to communicate and cooperate with one another, so
they aren't torn apart even more in going back and forth between the two of
you." Dad Insists that he tries to cooperate but Mom doesn't. He relates an
anecdote In which Mom changed the son's allergist without nofI;ying the Dad.
He expresses anger at wasting money by changing doctors. The female
mediator observes that this Is an area in which they have failed to
communicate as parents and suggests that both parties talk with the new
doctor to feel fully Informed. After discussing the need for both parents to
be Involved In their sons' schools, as well, the mediators suggest meeting
with the tweive-year-old who Is walting outside. Mom agrees that the
medlators may speak with him, but will not commit +o accepting her son's
preferences. She says that she'll think about any requests he might make.
Dad reiterates that it's up to the boy.

After excusing the parents, the mediators ask the boy if he understands
why he's there. He shyly answers "yes." They tell him that his parents are
having problems deciding where he should live and this must make things hard

for him. They wonder how he's feeling about the problem now. He says he
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asked to |ive with his Dad because his Mom and stepfather were fighting alot.
He adds that there's a lot less arguing going on now. They inquire about how
he's getting along with his brother. He says they are fighting less too. He
still gets to see his brother when he visits his Dad, but they fight less.
The female mediator says It sounds Iike he is pretty happy with the way
things are now. He nods. She asks if he 1s afraid to tell his Dad this for
fear of hurting his feelings. He nods again. The mediators ask if he would
|ike them to tell his parents that he loves both of them, but would prefer fo
stay where he Is for now. He nods agaln. They point out that if there Is
another fight at his Mom's, he can't simply ask to move in with Dad
immediately. He would have to stay and try to work things out first (His
mother and stepfather are [n marriage counseling now). He agrees to this.
They praise him for being concerned with his parents' feelings, and assure
him that they love him alot too.

When the parents return, the female mediator begins by telling them that
they have a lovely son. They explain how he is feel ing, carefully watching
Dad's reaction. He seems a bit hurt. They remind him of how worried his son
s about his Dad's feellings and suggest that when he leaves he might talk fo
his son to reassure him that his Dad still loves him and wants to see him.
Dad agrees to do this. The male team member reminds them that They need to
work on thelr communication, otherwise everyone will suffer including their
son. They agree to try. The female team member says she will write up the
agreement and send it to their attorneys. An hour and a half after the

session began the couple leave the office.

Negotiat]

Negotiations take place in a room directly off the courtroom. The
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negotiator sits at the table surrounded by referral forms for mediation,
Quick disposition forms to indicate the agreements which are negoctiated and
tax tables and other references o use iIn making recommendations.

The attorneys for the first case enter. The dispute centers around
visitation but the attorneys are unclear on some of the detalls. Cne seems
to think there has been some physical abuse of the wffe, the other refers to
a drinking problem ang possible blackouts. The negotiator recommends greater
financial support by the husband and on-site visitation only. The husband's
attorney agrees that this seems falr but requests that the negotiator tel]
the couple directly since he suspects his client will be less than pleased.
The couple is called in and each side s allowed to describe the situation.
The husband does not deny that he toid his wife that he was drinking again,
. and having blackouts. However, he now says that this was merely a story and
Is not in fact true. The negotiator tells Kim that such tales are an unwise
tactic at this stage of the divorce proceedings. He stresses how serious the
situation seems to be and how it might endanger the child. The negotiator
says a period of supervised visitation would give his wife time to develop
some trust. He also points out some of the tax advantages of the support he
Is proposing. The couple and the attorneys agree to the proposal as a
temporary agreement.

The second case Involves a newly separated couple with +wo children.
The wife and her attorney are present. The husband is representing himself.
The wife has been working two jobs while her sister does child care. The
sister is now moving and the wife wants increased child support to help her
obtain child care. She says she knows her husband is too far in debt to pay

enough support to allow her to quit one of her jobs. The husband says he is
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Jjust starting in his own business, a méve his wife has agreed to, and he
cannot afford additional support. The negotiator says no judge will agree to
a situation where a woman works 6C hours a week cutside the home and is
totally responsible for child care, given the present level of support. He
writes up his recommendation and urges the husband 1o make his children and
their support a higher priority.

Before the third case enters, an attorney stops in to ask whether a
level of support he is requesting in a particular case seems fair to the
negotiator. He [s assured that It is quite equitable, and leaves.

The next pair of attorneys enter and report that this case Involves
disputes over financial arrangements. The negotiator goes over the financial
situation wiih the attorneys and recommends that the clients file for

bankruptcy before the companies they owe money to drag them into court. The

‘attorneys haven't considered this but agree that it's probably advisable.

The;husband's attorney also agrees to have his client assume more of the
billg in return for slightly lower spousal support.

The final case Invclves allegaticns of abuse. The woman's attorney says
his client reported that the son returns from visitation with bruises, saying
his father hit and kicked him. However, since he feels his client iIs
somewhat unstable, the lawyer asked to see the chilc. As it turned out, the
child was, in fact, bruised and claimed his father hit him. The attorney
concludes the story saying he isn't sure if it's real cr if the mother
coached the child on what to say. He asks for advice cn how to proceed. The
negotiator recommends psychological evaluations for all family members. Both
attorneys readily agree, but aren't sure who should pay. The negctiator

notes that the father has the most to gain. The husband's attorney is
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wflling to have his client pay for his own evaluation and his son's but not
the wife's. The negotiator wonders if her insurance might help pay for The
service. The attorney isn't sure and a phone call to check with her is
unsuccessful. They agree to suspend a decision until the nex+.day.
Negotiations break off to ailow for lunch. By the end of the day, a

total of nine conferences have been held.
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Establ ishment of the Custody Besnluiign Counseling Program

The mediation service offered In Hennepin County originated in the
Hennepin County Probation Office. In 1935, Probation Officers began to
conduct custody Investigations as a result of judicial dissatisfaction with
the report-making abilities of welfare workers at the Hennepin County Welfare
Board. At first, a few custody Investigations were informally referred to
the Probation offlice but by the late 1940s, probation officers were
overwhelmed with divorce cases as well as their traditional civil and
criminal probation duties. Upon the recommendation of the judiciary, a
legislative study committee was organized to study the processing of domestic
relations cases and in 1951 the committee recommended that a Family Court be
e;fablished and no~fault divorce laws be passed.

Although the legislature defeated the proposed bill, in a compromise
move, it established a Domestic Relations Unit within the Adult Criminal
Division of the Probation Department. This enhanced the status of domestic
relations work. Traditionally, domestic relations had been regarded as a
"professional Siberia"™ +fo which no probation officer wished
assignment;however, it steadily became more attractive. The new unit began
to hire case workers who were Tfalned to help divorcing couples cope with
their problems and a case supervisor was appointed to oversee the Domestic
Relations referrals from the court. The quallty of services provided by the
unit also rose and in time, the services offered by the Unit came +o
approximate true counseling 6r therapy.

In 1956 and 1957, a specialized Domestic Relations Division was
establ ished. It was clear recognition that domestic relations work was an

independent area of concern. Probation officers working within the Domestic



Relations Division became known as family counselors and the quality of the
services provided by the specialized division Improved even more. The number
of family law cases Increased dramatically and In their reluctance to hear
custody and visitation cases, judges began to rely heavily upon custody study
reports from the Domestic Reiations Division. Eventually it became court
policy that a study accompany all contested divorce cases.

By 1961, the Divislon staff consisted of 3 supervisors and 18 family
counselors. Thelr duties consisted largely of performing custody study
reports for the court in all contested divorces. These were Investigative
reports that essentially required fact finding skills. Newer services
offered by the Division Included marriage counseling, juvenile marriage
studies and counseling for divorcing couples. The focus of. the counseling
was on parenting roles and responsibilities during the divorce process and it
attracted a sizeable proportion of divorcing couples.

Another significant program innovation occurred in 1964 when the staff
began expérimenfing with a new approach to custody study that emphasized
family decision-making which was known as "Multiple Impact Therapy". Unlike
the fact finding approach of conventional custody studies, the new approach
required that a team of counselors work with families for several days.
Although the approach was ultimately abandoned because it was too expensive,
the philosophical seeds for medliation had definitely been planted and the
staff never fully returned to a purely investigative custody study format.

Several other events during the early 1970s shaped the emergence of the
current mediation service in Hennepin County. Iin 1973, no-fault divorce
legislation was enacted with the support of the Domestic Relations staff. In

1974, a specialized family judge was appointed to hear domestic reiations
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matters. The position had been rotated among all District Court Judges but
domestic relations attorneys eventually convinced the sfafe legisliature ‘o
appoint one presiding judge to the Family Court. Although the appointment
was ultimately changed from a career appointment to a more |imited one, the
quality of judicial services In family law cases improved..

The mid-1970s also saw new program experimentation. For example,
because the counselors were concerned with the general lack of information on
divorce available to the public, they organized a Divorce Experience Program
to disseminate this information. These workshops consisted of a series of
three, ninety minute sessions to help clients understand the emotional and
legal aspects of divorce, including children's needs and reactions. The
Divorce Experience program became so popular that many agencies within the
community began to start similar programs, and it has since been adopted In a
variety of courts around the country.

In 1975, half of the Division's counselors travelled to Madison,
Wisconsin to meet with family therapist, Carl Whitaker, to discuss self-
determination for families and to visit an experimental program in Madison,
Wisconsin offering litigants alternatives to custody investigations. Based
upon these contacts, the Division began fo provide mediation services in 1975
and in 1976 it formally adopted a policy to mediate contested custody cases.
One-half of the staff viewed mediation as a task-oriented process to reach
agreements. The other half viewed it as a therapeutic opportunity to deal
with the emotional consequences of divorce. As a result, mediation was
referred to as Custody Resolution Counseling to convey the notion that the
process involved both problem-solving and counseling orientations.

Today, the Domestic Relations Division consists of a director, a



supervisor, 17 family counselors, one child psychologist, two case aides and
five support staff. Prior to 1982, the service was provided without charge

to litigants and funding was supplied by the county. In June 1982, a fee

for service system was adopted. In cases referred for mediation, the first
hour Is provided free of charge and subsequent sessions are billed at $25 per
hour with a maximum total cost of $250 per person, or $500 per couple. There
is some adjustment of fees In cases of need. Custody study services are also
billed a+ $25 per hour.

Many counselors did not approve of the decision to charge for mediation
services. They feared that this would deter potential clients from mediating
and that payment arrangemenTé would become an issue in the mediation.
Subsequent interviews with mediators reveal that these fears have not been
realized. Moreover, mediation Is regarded as the least expensive procedure
for handling éusfody disputes. Based upon Domestic Relations Department
calculations, it is estimated that the use of mediation rather fhan the
automatic assignment of all cases for custody study saved the county
approximately $139,000 during 1982.1/ While the estimated cost to the county
for cases needing only medlation treatment in 1982 totalled to $26,721 with
an average cost of $238 per case,the cost of conducting custody studies
totalled to $177,681 with an average case cost of $1,531.2/ Needless to
say, cases requifing both mediation and evaluation were the most expensive
and cost the county approximately $74,047 with a per case cost of $1,645,é/

however, only 16 percent of 1982 cases fell into this category.

The Mediation Process

Cases are flagged for mediation by the presiding judge or one of four
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referees who hear domestic relations matters. Services are provided to
litigants who are either newly separated or those who have previously
divorced and have post decree disagreements. Case referrals for mediation
versuys custody study vary with the proclivities of individual jJjudges or
referees. A survey of referees conducted several years ago showed that
studies were preferred In cases involving a good deal of post=decree
litigation or where there were allegations of physical abuse. While
counselors prefer that all cases be referred for mediation and a study
initiated only when mediation proves to be Iinadequate, there is a great deal
of variation in the referral habits of referees and judges. Indeed, during
1982, as a result of the directives of a presiding family court judge who was
opposed to mediation, referrals for that service plunged dramatically.

Once referred to the Domestic Relations Division, an intake worker
interviews clients and obtains background information. The supervisor
assigns each case to a counselor. Counselors schedule appointments with
clients usually 2=3 weeks following the intake interview.

Mediations are conducted by individuals or teams that are organized on
an ad hoc basis. The staff shares a philosophical commitment to self
determination and views mediation as a self-determination process. As one
counselor notes: "The family should have the primary responsibility for
resolving custody questions. Parents are in the best posifionlfo make the
decisions as to where their children will live. Parents know their children
best, the family circumstances and their own reasons for seeking custody."

Mediation is viewed as a learning process and an opportunity for family
growth and change. One famlly counselor comments that "Thére is a beneficial

sharing of information, even If the goal of custody resolution is not



reached.” O0f particular Importance Is information on the psychological,
emotional and developmental needs of children. As one family counselor
explains, "I am an educator, | work with the parents to help them understand
their children's needs." Since most counselors subscribe to a family systems
theory which views the family as an interrelated system and that behavior
changes in one member produces changes in other members, they also believe
that positive changes In the behavior of parents will benefit the children.

Despite the diversity In counselor styles, most identify three phases to
the mediation process. Phase one Involves eliciting commitment to the media-
tion process and establishing rapport. The counselor Introduces the concept
and describes the benefits of generating an agreement in mediation.

The second phase of the process involves Identifying and discussing
problems and disputes. The medliators view their primary role as a
faciiitator. Counseiors must heip parents to recognize thelr probliems
without feeling defeated by them. Although there is obvious attention to
feelings and problems, the process remains task oriented. Counselors use a
variety of techniques to keep the discussion moving, break stalemates, and
femain neutral. As one counselor notes, "If at any point | am peréeived to
be taking the side of one parent against the other, the possibility of
resolution can be lost."

In the third phase of mediation, couples select the alternatives they
find most attractive and discuss the details and viability of their choices.
For this phase to be successful, couples must thoroughly understand the
agreement being produced and must feel strongly committed to the arrangement.
If an agreement Is not reached, the mediators devote time to pointing out the

stalemate, helping parents not to feel defeated and explaining what will next

.
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happen in their case.

Medlations last from one to six sessions, and the average number of
hours spent on each case has declined over the years. For example, in 1979,
the average case required 9.5 hours while In 1980 i+ took 7.2 hours. The
director believes that nearly all cases capable of reaching a resolution are
completed In four sessions or less. The director attributed the reduction In
time devoted to each case to greater staff skill and a more focused emphasis
on self-determination and problem-solving as opposed to family dynamics.
Children are frequently involved in the mediation process as well as step-
parents and other relevant third parties, but attorneys rarely attend the
sessions.

If an agreement Is reached in mediation the mediator notifies the

attorneys of the terms of the agreement and one attorney enters the agreement

with the court as an inter-party stipulation. If no agreement has been
reached, the court will be apprised of this and a hearing may be scheduled.
More typically, the couple will proceed from an unsuccessful mediation to an

evaluation. Until 1981, I+ was common practice to reassign an unsuccessful
mediation case to a new counselor for a custody study. In 1981, however, it
was decided to routinely assign counselors to perform both functions on a
given case and thereby reduce duplicative efforts and the time required to
perform both services. The Division has never had a formal pollicy assuring
clients confidentiality in the mediation process; counselors have never been
immune from subpoena. The 1981 change, however, represents a departure in
practice. While some counselors are uncomfortable with the new policy, most
report that it has its advantages. They feel that the custody study process

is enhanced by the rapport developed and the information gained during



mediation. As one counselor observes:
"For some reason, having been through the process of mediation
the couple has greater trust that | have their best Interests at
heart. They also know | have a dislike for making decisions
about a family, that | believe the family is more capable of
doing that for themselves. This seems to make the couple more
willing to accept my recommendations than when | only do the
study. They Just aren't as suspicious."

The Mediation Staff

To be hired as a counselor, an individual must have a Master's degree In
a behavioral sclence or a bachelor's degree along with two years of

counseling experlence. Qualified applicants take a test that covers
counseling and social work Issues. An additional step in the hiring process
Is an interview with +the director, supervisor and one family
counselor. Continuing education Is encouraged and many family counselors are
working toward advanced degrees. In addition, there are bi-monthly staff
tralning programs during which therapists, attorneys and researchers In the
Minneapolis community are invited to make presentations.

In addition to conducting staff mediations, custody studies and
counseling, staff members serve as "counselor of the day" on a rotating basis
to provide crisis intervention services and handle walk=in business.
Counselors are requested to keep such interventions brief. A recent memo
from the director urges that non-court ordered counseliing be [imited to one
session, with a request to the court for an extension [f necessary. However,
the director has also noted that some straight counseling Is a reward he can
offer his hard working staff: "I have no problem with closing my eyes to
some of it." Staff clearly do value the chance to do some therapy. It Is
described by one mediator as "a means of maintaining sanity," and another

counselor notes that she would do such work after hours rather than give it




up entirely.

The staff also offers public iInformation workshops dealing with
divorceand joint custody. They typically involve a variety of speakers
Including divorced parents, domestic relations counselors, judges, and
referees. More recently, the staff has organized groups of familles to
discuss divorce related Issues. This might include a children's divorce
ad justment group consisting of youngsters whose parents are in the mediation

process, or a workshop about joint custody.

Although the Domestic Relations Division has afttempted to obtaln
permission to add attorneys to the staff to handle the mediation of financial
Issues, the Judges have been unwilling to approve this proposal. Counselors
admit that it is often difficult to separate child and financial Issues but
few are eager to mediate property or financial settlements and believe they
lack the necessary training and experiencé to handle fhese issues. As one
family counselor said, "I don't know tax Implications of who gets what, |
don't understand real estate law, and | feel inadequate to arrive at a
settlement that would be equitable to both parties."

Interviews with staff counselors reveal that most are very satisfied
with their work and feel as though they are helping familles in a
constructive manner. They also appreciate being part of a program that is
noted for its professionalism and quality. The staff Is housed in one
building and there is a great deal of interaction that fosters unity and
communication.

The only real concern expressed by staff members is that of program

stability. Staff members fear that as a creature of the judiciary,
individual judges may take actions that would imperil the program.
9



Indeed,their fears are not totally unfounded.

Although the Domestic Relations Division has general ly en joyed strong
Judictal support during 1982, a presiding judge was appointed who had
reservations about mediation. As a resuit, referrals for mediatl!on dropped
by two-thirds. This has made staff aware of the tenuocusness of the program.
Despite the fact that the current presiding Judge [s supportive of mediation
and the referrals for the service have Increased, many staff members favor
the passage of legislation which would make mediation mandatory In cases of

contested child custody and visitation and protect the program from the

vicissitudes of Individual judges.

Reactions of Mediation Clients

User reactions to Custody Resolution Counsel!ing can be drawn from data
collected by the Divorce Mediation Research Project on 107 individuals who
were clients of the service between July 1982 and January 1983. This
represents nearly 90 percent of the clients served during this seven month
'period of time. Respondents were Interviewed on three cccasions by phone or
mail. The first Interview took place immediately prior to mediation, a
second Interview occurred approximafely 2 months after the completion of
mediation and a final Interview was conducted approximately 15 months after
the Initial contact. The total attrition during the 15 month period was 23
percent.

The survey reveals that mediation clients served by the agency are
highly educated, Anglo and newly separated. Oniy four percent could be
classified as racial minorities. Virtually all clients reported holding a

high school diploma, 37 percent had attended vocational school or some
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college, and 18 percent had completed college. Most of the men (93%) and
over half (58%) of the women were employed full-time prior to mediation with
the majority of the sample (70%) falling into white collar classifications.

At the time they began mediation, only 15 percent of the respondents
were divorced and a mere four percent were remarried. Indeed, 14 percent of
the sample reported that they were still living in the same house with their
estranged spouse. The average respondent had been separated only 6.6 months.
Most respondents were in their early thirties and had been married about 9.7
years. Half the sample had only one child, and only 16 percent had three or
more children. Most commonly the children were between the ages of seven and
ten. Half the respondents reported the children were living with their
mothers. A third of the sample reported joint custody at this initial stage.

The Domestic Relations Division's mediation clients appear to be
decidedly amicable while very few (3%) cllents felt It was "easy to
cooperate" with their ex-spouse, many (38%) did feel that despite their
problems some cooperation was possible. As one father noted: "it+ gets
easier as it gets further (away)...time heals wounds so you can start taiking
to somebody Instead of yelllng at +hem;" The screening attempts made by the
court seem to be fairly effective In routing cases of violence into custody
studies. Less than 10 percent of the women interviewed reported there was
"quite a bit" or "a great deal" of violence during the marriage.

Few of the respondents entering mediation had resolved the financial
aspects of thelr dlivorce. Indeed slightly over half suspected that there
would be major problems surrounding the division of property, and about a
third anticip