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IN'I'I~OUCTION 

This report  describes the goals, methodology and f ind ings of The Divorce 

Mediation Research Project ,  a three-year pro ject  funded by the ChIIdrents 

Bureau of  the A d m i n i s t r a t i o n  fo r  Ch i l d ren ,  Youth and Fami l i es  of  the 

Department of Health and Human Services. 

The pro jec t  was In i t i a ted  In the wake of a var ie ty  of social trends: 

the dramatic Increase In the divorce rate;  the growing Incidence of contested 

custody and v i s i t a t i o n  mat ters ;  widespread popular  and p ro fess iona l  

d i ssa t i s fac t i on  with case backlogs, delay and the fo rmal i t y  and expense of 

j ud i c ia l  proceedings; the replacement of f a u l t  and sex-based c r i te , - la  In the 

award of  c h i l d  custody wi th  s u b j e c t i v e  c r i t e r i a  t h a t  widened j u d i c i a l  

d isc re t ion ;  the promulgation of statutes stressing j o i n t  custody and the 

continued Involvement of both parents fo l lowing divorce; the dissemination of 

research t r a c i n g  pa t te rns  of  c h i l d  adjustment to d ivorce  to  parental  

cooperation levels and parent-chi ld contact;  and widespread experimentation 

with a l te rna t ives  to l i t i g a t i o n  Including the I n i t i a t i o n  of divorce mediation 

services In several courts In the United States. 

Many goals were posited for  divorce mediation Intervent ions by program 

arch i tec ts  and advocates.  Since the process ca l l s  fo r  compromises from both 

s ides wh i le  a f f o r d i n g  each parent the o p p o r t u n i t y  to gain concessions,  

proponents believed mediation would y ie ld outcomes that  were more acceptable, 

persona l ized and s a t i s f a c t o r y  t o d i s p u t a n t s  than agreements and orders 

produced In court  hearings. Since the process stresses.communication and the 

airing of grievances, proponents believed that mediation would enhance 

parental cooperation and reduce post-divorce conflict and relltigation. 



Since the process underscores personal par~Iclpatlon In c o n f l i c t  reso lu t ion,  

proponents believed that  mediation would enhance commitment to and compliance 

wi th  agreements. L a s t l y ,  s ince many p r i v a t e  sec to r  serv ices  o f f e r i n g  

mediation fa i led  to a t t r a c t  a sizeable c l i e n t  population, the arch i tects  of 

publ ic sector programs believed that  publ ic sector placement would garner the 

suppor t  o f  the legal community, a t t r a c t  users and help to  unclog cour t  

dockets an~ Improve the administrat ion of j us t i ce .  

The extravagant benef i ts  a t t r ibu ted  to mediation In general and publ ic 

sector va r ie t ies  In pa r t i cu la r  underscored the need for  empirical research. 

C r i t i c s  feared that  divorcing parents embroiled In a custody or v i s i t a t i o n  

dispute would be too se l f -centered  and embli-tered to produce responsible 

agreements concerning t h e i r  ch i ldren.  Others questioned the a b i l i t y  of  

mediators to deal with the Inevi table d ispar i t ies  In f i nanc ia l ,  emotional, 

psychological and social resources between disputants and feared that  the 

weaker party would suf fer  from the absence of legal representation and make 

too many concessions. F i na l l y ,  many wondered whether mediators who are 

employed and housed In a court sol-king would be regarded by disputants as 

neutral or sk i l l ed  enough to f a c i l i t a t e  a sa t i s fac to ry  negot iat ion.  I f  

these concerns were substant iated, the end resu l t  of mediation would be 

Increased r e l l t l g a t l o n ,  user d i ssa t i s fac t i on ,  and/or a general absence of 

equftable outcomes. 

Project  Goals 

On the basis of the claims, pro and con, the Olvorce Medlatlon Research 

Project developed flve major research alms: 

I) Measure and contras¢ the outcomes, costs and Impacts of mediation 
and traditional adversarI°al processes. 
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2) Measure and compare the s p e c l f l c  outcomes o f  severa l  model 
mediat ion programs. 

3) I d e n t i f y  the c h a r a c t e r i s t i c s  o f  the d ispute,  the d isputants  and the 
meal la to rs  which are associated wi th  successfu I reed i a t  Ion outcomes. 

4) E luc idate  the strengths and weaknesses of cour t  versus community 
( p r i v a t e )  programs and the  p r a c t i c a l  and t h e o r e t i c a l  issues 
at tendant  to  each. 

5) Develop and disseminate recommendations on the c h a r a c t e r i s t i c s  of  
e f f e c t i v e  mediation and I den t i f y  optimal serv ice models. 

14ethodology 

A v a r i e t y  o f  data c o l l e c t i o n  procedures were employed to  c rea te  a 

d i v e r s e  data base t h a t  would a l l ow  us to  address a l l  these goa l s .  For 

example, In order  to  explore the Issues of mediation versus adversar la l  

outcomes, the  c h a r a c t e r i s t i c s  o f  d i s p u t e s ,  d i s p u t a n t s  and med ia to rs  

associated wi th  successful versus unsuccessful mediation In tervent ions ,  and 

to evaluate the characterlstlcs of various model programs, it was necessary 

to study several publlc sector medlatlon services. To describe the range 

of public and private services and their relative merits, It was necessary to 

survey operat ing services throughout the Unlted States. 

Fol lowing discussions wi th  the Program O f f i c e r  and P ro jec t ' s  Advisory 

Board, we selected three publ ic  sector mediatlon services fo r  lndepth study: 

the Los Angeles Conc i l i a t i on  Court o f  the Los Angeles Superior Court, the 

Custody Resolut ion Counseling program In the Court Serv i ces  D iv is ion  of  

Hennepln County Court,  and the Family Olv ls lon of the Connect icut Superior 

Cour t .  A l l  t h r e e  programs had a r e l a t i v e l y  long , r a c k  reco rd ,  were 

i n f l u e n t i a l  and served a large number of c l i e n t s  each year. However, s ince 

each program has a s l i g h t l y  d i f f e r e n t  c l i e n t  base, r e fe r ra l  mechanism and 

N 
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approach to  the de l i ve r y  o f  mediat ion serv ices,  the s i t e s  o f fe red  ample 

oppo r t un i t i e s  fo r  cont ras ts  and comparisons. 

In order  to  compare the experiences of  mediat ion c l i e n t s  w i th  the 

I 
I 

experiences o f  people using the adversaria.I legal system, we selected a s i t e  I 
where court-base(I mediat ion was not ava i l ab le ,  but where the d ivorce and 

custody l e g i s l a t i o n  was comparable to  t h a t  of  the mediat ion s i t e s .  A f t e r  

exp lo r ing  numerous op t ions ,  we chose to  conduct In terv iews w l ,h  Ind i v idua l s  

who had c o n t e s t e d  cus tody  cases pending in s l x  m e t r o p o l i t a n  c o u r t s  In 

I 
I 

Colorado. As an add i t i ona l  comparison, we also sampled non-contested custody 

cases in Denver, Colorado. Non-contested custody cases make up the vast 

ma jo r i t y ,  probably 90 percent, of  a l l  divorces Invo lv ing ch i l d ren  in the 

Un i ted  S t a t e s .  We expected t h a t  on such measures as s a t i s f a c t i o n  w i t h  

agreements or  pos t -d ivorce  adjustment,  mediat ion c l i e n t s  might f a l l  midway 

between those who used the adversarlal system on the one hand and the non- 

contested population on the other. 

Longliudinal Survey 

I 

I 

I 

I 

I 
At each research site a full time site researcher was retained to 

supervise and aid in the data collection. The Research Unit in Denver, 

Colorado performed all data design and analysis activities and coordinated 

the data col l ec t lon  across the s i t e s .  

Data c o l l e c t i o n  procedures were somewhat d i f f e r e n t  at  each research 

I 

I 

I 
settlng. In Los Angeles, medlatlon may take place In the central office or 

at one of nine outlying branches. Because the majorlty of all cases are 

serviced in the central court, we limited our data collection to this one 

I 

I 
s i t e .  Our lng  the  t ime  we were c o l l e c t i n g  da ta ,  c o n t e s t e d  cases were 

typically referred to mediation directly from a court appearance. 
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I Appointments were set only when mediators were unavai lable to conduct a 

i session on an immediate bas is .  Because i t  was imposs ib le  to  i d e n t i f y  

r e l e v a n t  med ia t ion  cases p r i o r  to  t h e i r  c o u r t  appearance, p r o j e c t  

I quest ionnaires were d is t r i bu ted  to c l i en t s  fo r  completion during the 20 to 30 

minute period between the morning cour t  calendar ca l l  and the mediation 

I session. Understandably, t h i s  procedure was awkward and only 70 percent 

I (256) of the 371 quest ionnaires d is t r i bu ted  in t h i s  manner were s u f f i c i e n t l y  

complete to be u l t ima te l y  included i n  the study. 

I I n  Hennepln County, Minnesota, c l i en t s  are scheduled for  a mediation 

i appointment about two weeks In advance. As a r esu l t ,  i t  was possible fo r  us 

to mail our I n i t i a l  quest ionnaire to respondents and fo l low th i s  up with a 

I telephone ca l l  to  remind respondents to complete and return the survey p r i o r  ::~:': 

to t h e i r  f i r s t  mediation appointment. This approach worked well and y ie lded ~ '~:~ 

108 surveys. 

In Connect icut,  we used a combination of telephone interviews and mailed 

quest ionnaires to contact c l i en ts  in 8 of the 13 Family Div is ion o f f i ces .  A 

I to ta l  of 160 quest ionnaires were completed. Respondents were p r imar i l y  drawn 

from c l i e n t  populat ions In Hartford (57), New London (52), Waterbury (27),  

I and New B r i t a i n  (14). The remaining 12 cases were divided among Rockv l l le ,  

I L l t c h f l e l d ,  Stamford and Bridgeport .  

In Colorado we used the phone and malls to contact Ind iv iduals  who were 

I I den t i f i ed  as having contested custody cases. Most of these Indiv iduals  were 

I scheduled f o r  custody eva lua t i ons  at  the t ime the q u e s t i o n n a i r e  was 

administered. The I n i t i a l  survey of contested cases yielded 170 respondents 

I from Denver, Boulder, Adams, Arapahoe, Je f fe rson  and El Paso Counties. A 

i combination of telephone Interviewing and mailed quest ionnaires was also used 

I 5 



to  contac t  i nd i v i dua l s  who recen t l y  f i l e d  fo r  d lvorce In Denver County who 

had minor Chi ldren but  d id not  appear to  have custody dlsputeso Our 1 n l t l a l  

sample s ize  In t h i s  group stood at  132. 

Attempts were made to  con tac t  a l l  respondents three months f o l l ow ing  

the l n l t l a l  in te rv iew and again 12 months f o l l ow ing  the f i r s t  contact°  Both 

phone I n t e r v i e w s  and ma i l ed  q u e s t i o n n a i r e s  were used to  r e c o n t a c t  

respondents. The end r e s u l t  was a 20-25 percent a t t r i t i o n  ra te  a t  each o f  

the s i t e s .  The f i n a l  sample s izes at  the one-year fo l l ow-up  stood at  207 

mediat ion c l i e n t s  In Los Angeles ( t h i s  Included a few Ind i v i dua l s  who did not 

complete the I n i t i a l  quest ionna i res  but asked to be contacted fo r  subsequent 

I n t e r v i e w s ) ,  81 c l i e n t s  In M inneso ta ,  125 c l i e n t s  In C o n n e c t i c u t ,  102 

Ind i v i dua l s  In Colorado who contested ch i l d  custody but did not mediate, and 

136 i nd i v i dua l s  wi th  minor aged ch i l d ren  In Colorado who divorced and did not  

contes t  ch i l d  custody or  v i s i t a t i o n  mat ters.  

Retro~Dect lv~ 

A 12-15 month lapse of  t ime between the f i r s t  and f i n a l  In terv iew Is 

c l e a r l y  not long enough fo r  a l l  the po ten t ia l  e f f ec t s  of  mediat ion and cour t  

In te rven t ions  to  be noted. However, the p ro jec t  t l m e l l n e  dld not  a l low fo r  a 

longer passage of  t ime to  elapse between In terv iews.  To detec t  longer term 

pa t te rns ,  we did a s i ng le  re t rospec t i ve  survey wi th parents who had mediated 

or  l i t i g a t e d  t h e i r  custody d isputes four to  f i ve  years ago .  Thus, using 

c o u r t  r e c o r d s ,  we I d e n t i f i e d  and con tac ted  pa ren ts  In Denver who were 

scheduled fo r  custody eva lua t ions  In late 1978 and ea r l y  1979. At each 

mediat ion s i t e ,  we used cour t  f i l e s  and the mediat ion program's f i l e s  to 

contac t  I nd i v idua ls  who mediated custody and v i s i t a t i o n  cases In 1978 and 

1979. Despite the problems associated wi th at tempt ing to locate parents wi th 
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dated contac t  i n fo rmat ion ,  phone Interv iews were u l t i m a t e l y  conducted wi th 

100 respondents who mediated in Los Angeles, 106 who mediated in Connect icut ,  

169 who med ia ted  in M i n n e a p o l i s ,  and 100 pa ren ts  in Co lo rado  who had 

contested custody or  v i s i t a t i o n .  

A l l  survey instruments were designed a f t e r  a review of  the l i t e r a t u r e  on 

d ivorce and mediat ion and an exp lo ra t ion  o f  p ro- tes ted  and va l ida ted  scales,  

i n d i c e s  and I tems a v a i l a b l e  t o  measure the  r e l e v a n t  c o n c e p t s .  The 

quest ionna i res  were reviewed by our consu l tan ts .  They were a lso pretested by 

our s i t e  researchers to  Insure t h a t  a l l  p e r t i n e n t  In format ion was co l l ec ted  

and t h a t  the Instruments were unders tandable  to  mediat ion c l i e n t s .  

The q u e s t i o n n a i r e s  e l i c i t e d  i n f o r m a t i o n  about  the  demographic  

c h a r a c t e r i s t i c s  o f  d i s p u t a n t s ,  the  sca le  o f  the  d i v o r c e  d i s p u t e ,  the  

mu tua l i t y  o f  the d ivorce dec is ion ,  mar i ta l  power, communication s k i l l s ,  co- 

parent ing and v i s i t a t i o n  pa t te rns ,  reac t ions  to mediat ion,  experiences wi th 

and a t t i t u d e s  towards  a t t o r n e y s  and c o u r t s ,  r e l i t i g a t i o n  b e h a v i o r s  and 

ind iv idua l  and c h i l d  adjustment to  d ivorce .  Among the s p e c i f i c  pro- tes ted 

sca les  and I tems we r e l i e d  upon were:  an a d j u s t m e n t  t o  d i v o r c e  sca le  

developed by K l tson (1979), a parental  and co-parenta l  scale developed by 

Goldsmith and Ahrons (1979), measures of  mar i ta l  communication developed by 

Powers and Hutchinson (1979), Levy's l i s t  of  v i s i t a t i o n  problems (1979) and a 

c h e c k l i s t  of  c h i l d  behaviors developed and tested by Thomas Achenbach and 

Craig O. Edelbrock of the Center for the Study of Youth Development, 

Boystown, Kansas (1981). 

la~..mt~ ~mLecxJLe~ ~Lt h ~-mU~S 

At each slte, parents who participated In the longitudinal survey were 

asked If they would also be willing to take part In an In-depth, face-to-face 
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I 
in terv iew which would be less s t ruc tu red  and more d e t a i l e d .  The goal o f  the 

lndepth  I n t e r v i e w  was t o  d i s c o v e r  more about  c l i e n t s '  r e a c t i o n s  t o  the  

mediat ion process. Therefore,  the f i r s t  lndepth In terv iew took place s h o r t l y  

a f t e r  the f i r s t  ques t ionna i re  was completed which corresponds roughly wi th 

the conclus ion o f  the mediat ion exper ience. "Although we intended to  on!y 

in te rv iew 15 i nd i v i dua l s  a t  each loca t ion ,  we u l t i m a t e l y  interv iewed 18 non- 

c o n t e s t i n g  pa ren t s  in Denver ,  20 i n d i v i d u a l s  w i t h  c o n t e s t e d  cases In 

Co lo rado ,  lg  i n d i v i d u a l s  In Los Ange les ,  23 in C o n n e c t i c u t  and 34 in 

I 
I 
I 
I 
I 

Minneapol is .  At  each loca t ion ,  about ten respondents were re - i n te rv iewed  In 

a second lndepth in te rv iew,  g-10 months la te r .  

~ ~ _ ¢ L ~  w l t h  Ch I I d r e n  

An add i t i ona l  popula t ion of  obvious concern Is t h a t  of  the ch i l d ren  of  

the divorced and d ivo rc ing  parents who pa r t i c i pa ted  in the long i tud ina l  

I 
I 
I 

survey .  Ra ther  than a d m i n i s t e r i n g  q u e s t i o n n a i r e s  to  them, we opted to  

conduct lndepth in terv iews wi th 6 to 11 year o lds .  Because of  the sens i t i ve  

nature of  the m a t e r i a l ,  we rec ru i t ed  c l i n i c i a n s  who t r e a t  ch i l d ren  to be our 

I n t e r v i e w e r s .  These i n t e r v i e w e r s  a t tended  a d a y - l o n g  t r a i n i n g  sess ion  

conducted by Jud i th  Wal le rs te ln  and Dorothy Huntington of  the Center fo r  

Fami l ies in T r a n s r t l o n .  The session focused on " In te rv iew ing  techniques,  as 

well as rev iewing the behaviors and a t t i t u d e s  tha t  might be found In t h i s  age 

group. A major goal of  the t r a i n i n g  session was to insure standard data 

I 
I 
I 
I 
I 

c o l l e c t i o n  across the s i t e s .  I t  was agreed tha t  the Issues to  be addressed 

by each ~ l i n [ c / a n  in her w r i t t e n  summary of  the in te rv iew were the c h i l d ' s  

cogn i t i ve  and a f f e c t l v e  understanding of the d ivorce,  and where app l i cab le ,  

h i s /he r  c o g n i t i v e  and a f f e c t i v e  understanding of the custody d ispu te ,  the 

nature of  the ch i - ld 's  r e l a t i o n s h i p  wi th each parent ,  the c h i l d ' s  socia l  
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I 
1 

8 
I 
I 



network  t i e s ,  and h i s / h e r  u n d e r s t a n d i n g  o f  and r e a c t i o n s  to  cus tody  

eva lua t ions ,  cou r t  appearances, and mediat ion.  

As w i th  the  lndepth in terv iews wi th  adu l t s ,  the f i r s t  lndepth in te rv iew 

w i t h  c h i l d r e n  took  p lace  s h o r t l y  a f t e r  t he  f i r s t  q u e s t i o n n a i r e s  were 

a d m i n i s t e r e d .  For t he  m e d i a t i o n  samples ,  t h i s  was s h o r t l y  a f t e r  t h e  

conclus ion o f  the mediat ion exper ience. In both Los Angeles and Connect icu t ,  

15 ch i l d ren  were Interv iewed.  In Minneapol is° 13 In terv iews took place,  and 

in Colorado 9 ¢hl Idren from contes t ing  f a m l l l e s  and 11 from non-contes t ing  

f a m i l i e s  were in terv iewed.  I d e n t i f y i n g  ch i l d ren  who f e l l  in the 6-11 year 

o ld age group, ob ta in ing  parental  and c h i l d  consent,  and conduct ing the 

lndepth in te rv iews were d i f f i c u l t  and slow processes. Understandably many 

parents were r e l u c t a n t  to expose t h e i r  ch i l d ren  to the in te rv iew process. 

Th i s  was e s p e c i a l l y  t r u e  f o r  pa ren ts  who were e m b r o i l e d  In cus tody  

eva lua t ions  and o ther  types of  l i t i g a t i o n .  Given our t l m e l l n e ,  many ch i l d ren  

who were l n i t l a l l y  interviewed could not  be re ln te rv lewed one year l a t e r .  

Thus, o f  the 63 ch i l d ren  o r i g i n a l l y  In terv iewed,  we attempted to  r e l n t e r v l ew  

only  41 ch i l d ren  and we success fu l l y  completed 30, or  73 percent .  

Another data col l ec t lon  procedure which y ie lded a new perspect ive on the 

mediat ion process was audio tap ing o f  sessions. Mediators at  a l l  three s i t es  

explained to  couples t ha t  the audio tapes would be t rea ted  In a c o n f i d e n t i a l  

manner and used fo r  research purposes on ly ,  and obtained signed consent 

forms to  permi t  tap ing .  The goal was to code each of  the cases using a 

d e s c r i p t i v e  I l s t l n g  of  behaviors and voice tones. In t h i s  manner I t  would be 

poss ib le  to  study the mediat ion case In terms of  Ind iv idua l  mediator and 

spousal behaviors .  A t o t a l  of  149 mediat ion cases were taped, but of  these 
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only  81 were Included in the eventual ana lys is .  V i r t u a l l y  a l l  the usable 

tapes were from Los Angeles and Connect icut .  The remaining tapes were not 

included fo r  a v a r i e t y  o f  reasons. Some tapes Included too many inaud ib le  

por t ions  (51),  o thers  a r r i ved  too la te  fo r  inc lus ion  (12);  and a few (5) were 

used to develop the coding system. 

Yet another perspect ive  on the mediat ion and l i t i g a t i o n  of  custody 

d isputes was gained through lndepth in terv iews wi th key p ro fess iona ls  at  each 

s i t e .  In terv iews were conducted wi th  mediators in Los Angeles, Minneapol is 

and Connect icut  to  d iscover  the range of  s ty les  and approaches in use, the  

a s p e c t s  o f  t h e  p a r t i c u l a r  p r o g r a m  t h a t  were most  s a t i s f y i n g  o r  

d i s s a t i s f y i n g ,  and recommendat ions f o r  program change. In a l l  o f  the  

mediat ion s i t e s ,  as well  as in Colorado, Interv iews were a lso conducted wi th  

custody eva lua to rs ,  f am i l y  cour t  Judges, cour t  admin is t ra to rs  and a t torneys 

who f r e q u e n t l y  hand le  d i v o r c e  c a s e s .  T h e i r  I n t e r v i e w s  revea led  how 

mediat ion is viewed by the profess ional  community, as well  as prov id ing a 

more comp le te  p i c t u r e  o f  the  d i v o r c e  expe r i ence  in c o n t e s t e d  and non- 

contested instances. In order  to  convey the day-to-day opera t ion  o f  each 

mediat ion program and to  de ta i l  the process by which cases enter  the system 

and are processed, each s i t e  researcher maintained f i e l d  notes fo r  the 

dura t ion  of her employment. 

One of  the  goa ls  o f  the  D ivo rce  Med ia t i on  Research P r o j e c t  was a 

comparison of  the s i m i l a r i t i e s  and d i f fe rences  between pub l i c  and p r i va te  

sector  serv ices .  In order  to address t h i s  goal ,  and In order  to  more f u l l y  
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explore the v i a b i l i t y  of custody mediat ion, It was necessary to broaden our 

perspect ive on mediation from the services del ivered in our three research 

s i tes  to those of fered nationwide. 

retained to gather information on a 

To t h i s  end, a f i e l d  researcher was 

nat ional scope. V i s i t s  to over 20 

p u b l i c  and p r i v a t e  s e c t o r  s e r v i c e s  in C a l l f o r n l a ,  Oregon, Georgia and 

Massachusetts were used to provide pre l im inary  information on the range of 

services a v a i l a b l e  and the prac t ica l  and theore t i ca l  issues of concern to 

serv ice prov iders .  

On the bas i s -o f  the information gained In these s i t e  v i s i t s ,  a survey 

was developed which considers the h i s to ry  of a serv ice ,  the educational 

background of  the s t a f f  and t h e i r  t r a i n i n g  in m e d i a t i o n ,  the types o f  

mediat ion, legal and counseling services provided, the volume of cases and,,~ 

the format of the sess ion(s) .  These surveys were mailed to ind iv idua ls  who 

were members of two large organizat ions whose members are t y p i c a l l y  involved 

in divorce mediat ion: the Associat ion of Family and Conc i l i a t i on  Courts (200 

mai l ings)  and the Family Mediation Associat ion (800 ma i l i ngs ) .  Although not 

a l l  d i v o r c e  and custody media tors  belong to  these o r g a n i z a t i o n s ,  t h e i r  

membership l i s t s  represent the most complete l i s t i n g s  of those l i k e l y  to be 

p rac t i c i ng  mediat ion. From the 1000 mai l ings ,  a to ta l  of 315 surveys were 

returned. Although th i s  response rate may appear low, I t  Is important to 

note t h a t  some I n d i v i d u a l s  were probab ly  members of  both groups,  thus 

br ing ing the t o ta l  to less than 1000 Ind iv idua ls .  Fur ther ,  since only one 

quest ionnaire was requested pe r o rgan iza t ion ,  mediation teams and groups of 

mediators t y p i c a l l y  returned only a s ing le  survey. F i n a l l y ,  many of the 

i n d i v i d u a l s  who belong to the AFCC are not med ia to rs  but are judges,  

t he rap i s t s ,  a t torneys,  researchers and court  admin is t ra tors .  

1: 
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The completed surveys were computer coded and analyzed in order  to  

i d e n t i f y  the nat ionwide pat terns in mediat ion t r a i n i n g  and serv ice de l i ve ry .  

In add i t i on ,  given the f ac t  t h a t  l i s t i n g s  of  mediat ion o rgan iza t ions  and 

p r i va te  p r a c t i t i o n e r s  are not r e a d i l y  ava i l ab le ,  e i the r  t o  the pub l i c ,  the 

va r i ous  h e l p i n g  p r o f e s s i o n a l s  who serve d i v o r c i n g  p a r e n t s ,  o r  t o  o t h e r  

mediators,  we compiled the survey returns in to  an annotated s t a t e - b y - s t a t e  

d i rec to ry  of  mediators. Numerous copies of  Ind iv idua l  s ta te  l i s t i n g s  from 

t h i s  d i r e c t o r y  have been mailed to  at torneys,  mediators and parents who wrote 

or phoned our o f f i c e  to  request copies,  and over 750 complete d i r e c t o r i e s  

have been d i s t r i b u t e d .  

Research ~n -l'ha Imolemen,a,|on of  C~urt ~ Services 

In order  to  disseminate p rac t i ca l  in format ion.on how mediat ion services 

can be i n i t i a t e d  and o rgan i zed  in the  p u b l i c  s e c t o r  and the  r e l a t i v e  

advantages and d i sadvan tages  o f  the  va r i ous  approaches,  we r e t a i n e d  a 

c o n s u l t a n t  to  i d e n t i f y  the  bases o f  legal  a u t h o r i t y  f o r  p u b l i c  s e c t o r  

mediat ion serv ices ,  the a l t e r n a t l v e  methods of  admin is te r ing  such programs, 

and the legal issues raised by the establ ishment of  such serv ices .  This 

process involved reviewing s ta te  s ta tu tes ,  cour t  ru les  and a d m i n i s t r a t i v e  

o r d e r s ,  a~d l o c a t i n g  and r e v i e w i n g  documents p e r t a i n i n g  to  s e r v i c e s  

throughout the na t ion .  

Organiza#lon o f  Flndlngs 

The resu l t s  of  our research are presented by t op i c  In 12 chapters.  

These are d iv ided Into two sect ions.  The f i r s t  sect ion o f f e r s  a more general 

approach to  d i v o r c e  m e d i a t i o n .  I t  i n c l u d e s :  1) a summary a n a l y s i s  o f  

cur rent  t rends and research In mediat ion;  2) a review of the a l t e r n a t i v e  

methods of  e s t a b l i s h i n g  and admin is te r ing  court-based mediat ion serv ices;  3) 
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I and an overv lew of  the p u b l i c  and p r i v a t e  sec to r  o r g a n i z a t i o n s  and 

Ind iv iduals  across the nation o f f e r i ng  divorce mediat ion. 

J The second sect ion focuses on our research In four states across the 

I nat ion.  This sect ion begins with a descr ip t ion  in chapters four ,  f i ve  and 

s ix of the three court-based services we studied and a comparison of t h e i r  

I s i m i l a r i t i e s  and d i f fe rences.  Chapter seven turns next to a descr ip t ion o f  

I "the s tudy t s  respondents In these th ree  med ia t ion  research s i t e s  and a 

qua ! I ta t l ve  and quan t i ta t i ve  look at t h e i r  more Immediate react ions to the 

I mediation experience. The process of custody mediation as pracn~lced In these 

three s i tes  Is summarized In chapter e igh t  In a. coding framework designed to  I 
' .measure spousal and mediator behaviors. Two chapters, nine and ten, consider 

I :tthe cha rac te r i s t i cs  of  successful mediations. One piece explores the Issue 

,by repor t ing the resu l ts  of analyses of the spec i f i c  verbal behaviors o f  

I mediators and spouses during mediation as coded by a neutral par ty .  The 

second piece attempts to pred ic t  mediation sett lement using disputants ~ 

I reports of  the charac te r i s t i cs  of the dispute,  background information about 

I the couple and the disputants t evaluat ions of t h e m e d i a t o r .  Chapter eleven 

I s devoted to the re I at l  ve I y long-term outcomes assoc lated w l th med lated and 

J l i t i g a t e d  custody d i spu tes .  The f i n a l  chap te r  exp lo res  the Issues o f  

I mediation versus l i t i g a t i o n  with a special emphasis on the e f fec ts  of each 

process on chi Idren. The research f lnd lngs presented In each chapter are 

J summarized below. Appendix I contains a copy of a l l  quest ionnaires u t i l i z e d  

i in the p ro jec t .  Appendix II contains a l i s t  of  a l l  p ro jec t  pub l ica t ions and 

se I erred con ference presentat ions. 
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Sumaary of  FInd i ngs I 

Sect Ion I .  

Chapter 1. An Evaluat ion of  Al terna#Ives to  Cour#AdJudlcat lon I 

Far from being new, recent complaints lodged against the legal system 

harken back to  those a l l eged  by Progress ive  Era re fo rmers  I nc l ud ing  
i l  

complaints tha t  courts Increase trauma, div is iveness, c o n f l i c t  and a lack of  J 

commitment to the Judgment rendered (Danzig, 1973~ MacCaulay and Walster, 
m 

1977; McGIII Is and Mullen, 1977). One resu l t  of  t h i s  d i ssa t i s fac t i on  has HI 

been a resurgence o f  I n t e r e s t  In the a l t e r n a t i v e s  of  a r b i t r a t i o n  and I 
mB 

med ia t i on .  These are d i s t i n c t  processes t h a t  are f r e q u e n t l y  confused 

(Sander, 1976). A r b i t r a t i o n  involves a th i rd  party with decision making I 

powers who hears evidence and renders a wr i t ten  opinion tha t  Is ra t iona l i zed  
m 

by reference to general p r i nc ip les .  In mediation, by cont ras t ,  the t h i r d  

party serves only to f a c i l i t a t e  decislon-maklng by the d isputants.  The I 

med ia tor  helps the p a r t i e s  to  I d e n t i f y  and c l a r i f y  Issues,  encourages 
m 

d i s p u t a n t s  to v e n t i l a t e  their f e e l i n g s ,  wh i le  r e focus ing  d i scuss ions ,  I 

d i f f us ing  anger, po in t ing out areas of agreement, and encouraging compromise 

(Rub[n and Brown, 1975; Deutsch, 1973). I t  has been argued tha t  mediation, 

compared to ad jud icat ion,  Is bet ter  able to address the causes of the dispute 

and to promote durable agreements. I t  ls also argued to be more expedit ious 

and inexpensive (Danzig & Lowy, 1975; Heher, 1978; Wil-Py, 1980; Mnookin & 

Kornhauser, 1979). 

Med ia t ion  was used in the e a r l y  20th century  In cases of  domestic 

d i spu tes .  However, i t s  p o p u l a r i t y  waned as problems emerged such as 

u n d e r u t l l l z a t l o n  of  med ia t ion  serv ices  and unen fo rceab le  agreements 

(Harr lngton, 1982). The renewed In terest  in mediation ln the 1970's has seen 
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i t s  use rn v i r t u a l l y  a l l  substant ive areas, i nc lud ing  small c la ims mat ters ,  

l and lo rd - tenan t  d ispu tes ,  fe lon ies  invo lv ing  non-st rangers and once again, 

domestic mat ters .  Evaluat ions of  the success o f  mediat ion have in a l l  these 

se t t i ngs  changed over the years from an I n t e r e s t  s o l e l y  in I t s  a b i l i t y  to  

reduce case backlogs and costs,  to  a concern wi th  i t s  a b i l i t y  to  improve 

access to  and q u a l i t y  of  Jus t ice  (Danzig, 1973; Singer,  1979; Merry, 1982). 

Empir ica l  e v a l u a t i o n s  of mediat ion have r a r e l y  involved the random 

assignment of  cases to  cour t  or  the mediat ion a l t e r n a t i v e  (Pearson, 1979). 

More t y p i c a l l y  research has re l i ed  on in terv iews wi th  those who have used 

mediat ion and in terv iews wi th i nd iv idua ls  who have used the cour ts  to  reso lve 

comparable dls.?utes (McEwen & Melman, 1981). Some research is en t i r e l y .  

I l m i t e d  to  rev iews  o f  records  such as case load  i n f o r m a t i o n  and cas~ 

d i s p o s i t i o n  ( F e l s t l n e r  & Wi l l iams,  1979/80). 

The e m p i r i c a l  ev idence  t h a t  does e x i s t  i n d i c a t e s  t h a t  m e d i a t i o n  

f r equen t l y  f a i l s  tO achieve a l l  the r e s u l t s  t h a t  have been posi ted In i t s  

b e h a l f .  Not i n f r e q u e n t l y  the  resea rch  i n d i c a t e s  t h a t  m e d i a t i o n  is 

u n d e r u t l l l z e d ,  al though when i t  is employed i t  is perceived to  be a more 

equ i tab le  and s a t i s f a c t o r y  process. Explanat ions fo r  t h i s  u n d e r u t i l i z a t l o n  

have included a lack of  pub l i c  educat ion,  a v i r t u a l l y  exc lus ive  r e l i ance  on 

. a t t o r n e y s  f o r  gu idance  In d i s p u t e s ,  a r e l u c t a n c e  to  i n v o l v e  o u t s i d e r s ,  

I n s u f f i c i e n t  pressure to u t i l i z e  a l t e r n a t l v e s  to l i t i g a t i o n ,  unw i l l i ngness  to  

deal directly with the other party in the dispute, and a strong belief in 

having one's "day in court". Participation In mediation is of course not a 

problem in mandatory programs, but for many the idea of compulsory mediation 

seems to contradict its consensual nature (Danzig, 1973). However, mandating 

mediation does not seem to reduce its ability to produce settlements (McEwen, 
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and Malman, 1981), and d ispu tan ts  in mandatory mediat ion programs do not seem 

to feel ob l i ga ted  to  s e t t l e  (McEwen and Maiman, 1982). 

Once d ispu tan ts  t r y  media t ion ,  the chances are good t h a t  they w i l l  

produce agreements .  T y p i c a l l y ,  40-65 pe rcen t  o f  t he  cases which e n t e r  

mediat ion r e s u l t  in se t t lements  (McEwen and Malman, 1981; Cook e t a l ,  1980), 

and those whlch do not s e t t l e  may be more l i k e l y  to  s t i p u l a t e  before a cour t  

appearance when compared to  those never exposed to the process (Pearson & 

Thoennes, 1982) .  In a d d i t i o n ,  media ted s e t t l e m e n t s  g e n e r a l l y  r e f l e c t  

g reater  compromlse~whether measured by the Incidence of  j o i n t  custody or  

s m a l l e r  s e t t l e m e n t  f i g u r e s - - t h a n  Is found in l i t i g a t e d  s e t t l e m e n t s  in 

comparable cases (McEwen & Malman, 1981; Pearson & Thoennes, 1982). Fur ther ,  

regardless of  the outcome of  media t ion ,  users are genera l l y  s a t i s f i e d  wi th 

the process ( F e l s t l n e r  and Wi l l i ams,  1980, Pearson & Thoennes, 1982). 

There Is a lso a general consensus tha t  mediated agreements r e s u l t  in 

be t t e r  compliance than do ad jud icated set t lements (McEwen & Malman, 1982), 

al though in some cases the p r e - e x i s t i n g  c h a r a c t e r i s t i c s  o f  d isputan ts  who 

s e t t l e  in media t ion ,  versus those who do not,  l nd lca te  a p red i spos i t i on  to  

comply (Pearson & Thoennes, 1982). There is less consensus on. t he  a b i l i t y  of  

mediat ion to  reduce r e l l t l g a t l o n .  Some researchers note merely t h a t  mediated 

set t lements  are no more l i k e l y  to  be r e l l t l g a t e d  (PINS mediat ion p r o j e c t ,  

1982; Davis, e t a l ,  1980)* Others repor t  t ha t  there Is less rec id i v i sm among 

mediat ion c l i e n t s  (Heher, 1978; Pearson & Thoennes, 1982). 

Savings In t ime and money fo r  d isputants  are d i f f i c u l t  to  document. I t  

is g e n e r a l l y  accepted t h a t  mediated cases move th rough  the  system more 

rap id l y  than l i t i g a t e d  cases. However, i f  mediat ion does not r e s u l t  in a 

se t t lement ,  the case may take as long or longer to be processed as do the 
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pure ly  adversar la l  cases (Pearson & Thoennes, 1982)o Savings In pub l i c  costs 

are even more d i f f i c u l t  to  e s t a b l i s h ,  as are impacts on cour t  case loads and 

backlogs. For example, many mediat ion serv ices p r i m a r i l y  process cases t h a t  

would not  be o t h e r w i s e  a d j u d i c a t e d °  Whi le  t h i s  may improve access t o  

J u s t i c e ,  I t  does no t  r e s u l t  in sav ings  o f  p u b l i c  mon ies .  Nor are 

u n d e r u t l l l z e d  serv ices operat ing e f f i c i e n t l y .  However, mediat ion does appear 

to remove from the cour ts  ce r ta in  types o f  in terpersona l  cases t h a t  are 

p a r t i c u l a r l y  d i s t r e s s i n g  and t ime-consuming f o r  Judges (McEwen and Malman, 

1981; Cook, Roehl and Sheppard, 1980). 

One conc lus ion from previous research on mediat ion In a va r i e t y  of  

subs tan t ive  areas is t ha t  many proponents o f  mediat ion have oversold t h i s  

a l t e r n a t i v e  and have thus  I n a d v e r t e n t l y  c o n t r i b u t e d  t o  u n r e a l i s t i c  

expecta t ions about the process. A second conclus ion Is t h a t  vo lun ta ry  

medla t lon programs t y p i c a l l y  are u n d e r u t l l l z e d  by the pub l i c  which hinders 

the  a b i l i t y  o f  t he  process to  reduce case back logs  and to  o f f e r  a c o s t  

e f f e c t i v e  a l t e r n a t i v e  to l i t i g a t i o n .  Mandatory mediat ion programs handle a 

much grea te r  volume of  cases and genera l l y  do so wi th  high user s a t i s f a c t i o n .  

At the same t ime,  there are more p o s i t i v e  conc lus ions to  be reached. 

Mediat ion c l i e n t s  repo r t  greater  user s a t i s f a c t i o n  than do those who use the 

cour ts .  The mediated agreements are also perceived to  be more equ i tab le  and 

over t ime they are more l i k e l y  to enjoy compliance. Thus, previous research 

on the use of  mediat ion suggests t h a t  i t  can make a d i s t i n c t  c o n t r i b u t i o n  to  

the s a t i s f a c t o r y  admin i s t ra t i on  of  j u s t i c e  and complement cour t  ad jud i ca t i on  

in Important ways. 

17 

I 



Chapter 2. Implementing Divorce Nedlatlon Servlces in the Public Sector 

The resu rgence  o f  i n t e r e s t  in m e d i a t i o n ,  and I t s  r a p i d  growth and 

p o p u l a r i t y  in t he  s u b s t a n t i v e  areas o f  d i v o r c e  and c h i l d  cus tody  have 

a~-tracted the a t t e n t i o n  o f  cour ts  across the nat ion and no doubt ra ised the 

p o s s i b i l i t y  of  court -based mediat ion services in many of  these j u r i s d i c t i o n s .  

In order  to  implement d ivorce mediat ion services in the pub l i c  sec to r ,  there 

are at  least  four  issues t h a t  must be addressed. Broadly de f ined ,  these 

issues are: 1) the ro le  o f  the government In mediat ion s e r v i c e s ;  2) the 

legal a u t h o r i t y  f o r  the mediat ion serv ices;  3) the serv ice  s t r u c t u r e  t h a t  

maximizes a d m i n i s t r a t i v e  and Cost e f f l c i e n c l e s ;  and 4) t he  s p e c i f i c  

procedures t h a t  w i l l  govern the mediat ion se rv i ce .  

Role ~ ~¢Le£~mW= 

The government may assume one of  several ro les  In the o rgan iza t i on  and 

operat ion o f  pub l i c  sector  d ivorce mediat ion serv ices.  The least  ac t i ve  is 

t ha t  of  f a c i l i t a t i o n .  Such s ta tes merely r e f r a i n  from enact ing Incompat ib le 

l e g i s l a t i o n  or  perhaps def ine  and c i t e  mediat ion as an a l t e r n a t i v e  In var ious 

procedural laws or  ru l es .  States or j u r i s d i c t i o n s  which encourage mediat ion 

go beyond the mere mention of  mediat ion and o f f e r  incent ives to mediate such 

as an expedi ted calendar or lower fees. 

A mere ac t i ve  ro le  Involves the prov is ion of  serv ices.  J u r i s d i c t i o n s  

which play t h l s  ro le  are m~re e f f e c t i v e  in exposlng large numbers of  cases to  

mediat ion add to Increasing d i spu tan t s '  w l l l l ngness  to t r y  an a l t e r n a t i v e .  

The most ac t i ve  ro le  is t ha t  of  l~143;LEr_Ll~g mediat ion.  These j u r i s d i c t i o n s  

r e q u i r e  t h a t  m e d i a t i o n  be a t tempted  b e f o r e  a c o u r t  appearance w i l l  be 

granted. 
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There Is g rea t  va r i e t y  In the sources of  legal a u t h o r i t y  f o r  medlat lon 

serv ices.  The l e g i s l a t i v e  branch may au thor ize  mediat ion through e x p l i c i t  

s ta tu tes  and t h i s  has occurred In C a l i f o r n i a ,  F l o r i d a  and Michigan. In many 

more s ta tes ,  e x i s t i n g  l e g i s l a t i o n  I m p l i c i t l y  au thor izes  such a serv ice In the 

p u b l i c  s e c t o r .  Examples o f  t h i s  I m p l i c i t  a u t h o r i z a t i o n  would I n c l u d e  

c o n c l l l a t l o n  s ta tu tes  which are Intended to  promote r e c o n c I l l a t l o n s  as wel l  

as the a m i c a b l e  se t t lement  of  d isputes ,  or  s ta tu tes  emphasizing the goal o f  

p ro tec t i ng  the  r i g h t s  of  c h i l d r e n .  Jo in t  custody s ta tu tes  may a lso be a 

source o f  i m p l i c i t  au tho r i za t i on  since they o f ten  mention t h a t  cour ts  may 

order  parents to  seek appropr ia te  assis tance In f o rmu la t i ng  a Jo in t  custody 

p l a n ,  o r  may make c o n s i d e r a t i o n  o f  t he  method used to  r e s o l v e  f u t u r e  

disagreements over c h i l d  care  one of  the cons idera t ions  In awarding j o l n Y  

r. 
custody. 

In most s ta tes ,  the s ta te  supreme cour t  may adopt ru les  of p rac t i ce  and 

p rocedures  t h a t  are e f f e c t i v e  in a l l  t r i a l  c o u r t s  o f  t he  s t a t e .  T h i s  

mechanism could be used to create a uni form s ta te -w ide  procedure fo r  d ivorce 

and custody media t ion.  Each J u r i s d i c t i o n  has I t s  own procedures to  I n i t i a t e  

ru les  such as those deal ing wi th  mediat ion.  T y p i c a l l y ,  they Involve formal 

communication between the s ta te  bar assoc ia t ion  and the supreme cour t ,  v ia  a 

rulemaklng body composed of  the pub l i c  and the J u d i c i a r y ,  or by means o f  a 

committee which Includes members of  the pub l i c .  

Local cour t  ru les  and adm in i s t ra t i ve  orders may be used to  f o r m a l l y  

au thor ize  medlat lon and in fo rma l l y  cour ts  may encourage mediat ion by such 

procedures as d i f f e r e n t i a l l y  r e f e r r i n g  mediated and non-medlated cases to  

f as t  and slow dockets.  On the pos l t l ve  s ide,  local cour t  ru les  are easy t o  
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implement;  o f t en  they  can be enacted by the domest ic  r e l a t i o n s  bench. 

However, in systems where judges f requent ly  ro ta te ,  re l iance On local court  

ru les may introduce a cer ta in  amount of i n s t a b i l i t y  in the operat ion of a 

mediation serv ice . .  

A f i na l  approach the j u d i c i a r y  may use to author ize mediat ion is the use 

of  ad hoc Jud ic ia l  orders.  Leg is la t ion  rou t i ne l y  authorizes Judges to use 

o u t s i d e  p r o f e s s i o n a l s ,  such as custody i n v e s t i g a t o r s  or  p s y c h i a t r i c  

e v a l u a t o r s ,  .to a s s i s t  them in t h e i r  de te rm ina t i ons  o f  the c h i l d ' s  best  

in te res ts .  Log i ca l l y ,  judges could re fer  par t ies  to a mediator by c i t i n g  

t h i s  broader l e g i s l a t i v e  au tho r i t y .  

Within the execut ive branch, agencies tha t  deal with d ivorc ing and 

divorced feml l les  may incorporate mediation into t h e i r  a c t i v i t i e s  e i t he r  

in fo rma l l y  or ,  where author ized,  formal ly  by holding publ ic  hearings for  

input and promulgating ru les i n s t i t u t i n g  mediation. 

The establ ishment of mediation by Executive Order has not been f u l l y  

explored. To the extent tha t  the governor is involved In the enforcement of  

support orders,  and assuming tha t  mediation promotes compliance, i t  would be 

possible for  the ch ie f  executive to order i t s  u t i l i z a t i o n .  

Admln|st r~t lon 

Admin is t ra t ion of mediation services through the j u d i c i a l  department 

o f fe rs  several advantages. I m p l i c i t  s ta tu to ry  au thor i t y  for  the program Is 

usual ly  ava i lab le .  The j u d i c i a l  department is usual ly  in a r e l a t i v e l y  strong 

pos i t ion  to make budget requests. In -add i t i on ,  there are several potent ia l  

means of se l f - fund ing  ava i lab le  to mediation programs wi th in  the j u d i c i a l  

department, the most obvious being earmarked increases in docket fees. The 

concept of h i r i ng  t r a d i t i o n a l l y  t i t l e d  employees to perform new funct ions has 
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a precedenf. Just  as b a i l i f f s  sometimes serve as law c l e r ks ,  masters or 

referees could perform mediation du t ies .  F i n a l l y  a cour t  based serv ice 

Insures t ha t  the I n te rac t i on  between the mediation program and the cour t  

w i l l  be e f f i c i e n t .  

Other agencies t h a t  might  house a d i v o r c e  med ia t i on  s e r v i c e  would 

Inc lude  mar r iage  and f a m i l y  counse l i ng  s e r v i c e s ,  cus tody  i n v e s t i g a t i o n  

se r v i ces  o r  c h i l d  suppor t  en fo rcement  agenc ies .  There are spec ia l  

cons iderat ions in pursuing each of these opt ions.  For example, personnel 

p~rformlng fami l y  counsel ing can be read i l y  re t ra ined  to  provide mediat ion.  

Custody inves t iga to rs  might also be re t ra ined although these workers are 

u s u a l l y  o b l i g a t e d  to  r e p o r t  to  the  c o u r t  and to  submi t  to  c r o s s -  

examination, which would be incompatible wi th mediation formats t ha t  s t ress  

c o n f i d e n t i a l i t y .  In add i t ion ,  custody inves t iga to rs  are o f t en  outs ide t h e  

jud ic ia l~depar~ment .  This would introduce the need fo r  coord inat ion across 

branches of  government, a p o t e n t i a l l y  more cumbersome process. S i m i l a r l y ,  I f  

mediation were to include ch i l d  support manurers In add i t ion  to  custody and 

v l s i t a t l o n ,  a mediation serv ice admin is tered by ch i l d  support enforcement 

agencies would requ i re  coord inat ion wi th the j u d i c i a l  department. 

In add i t ion  to  the opt ions above, mediation serv ices could be housed in 

a separate un i t  w l th  i t s  own admin is t ra t i ve  system. This would free the 

program from using ex i s t i ng  personnel or  job desc r ip t i ons ,  however, in most 

s ta tes ,  i t  would also requi re new l e g i s l a t i o n  and funding. 

A f i na l  opt ion would involve con t rac t ing  with the p r i va te  sector for  

serv ices.  This opt ion e l iminates expenditures of pub l ic  monies fo r  s t a f f  

t r a i n i n g  and s ta r t - up  and, depending upon the responsiveness, s t a b i l i t y  and 

q u a l l t y  o f  the  p r i v a t e  agency, i t  cou ld  be a v i a b l e  means o f  o f f e r i n g  

i .  
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mediation servlces. 

In drafting procedures for publlc sector medlatlon, I t  Is necessary to 

conslder how medlatlon Is defined, the e l l g l b l l l t y  guldellnes, how I t  Is 

Inltlated, the reciprocal effect of mediation and l i t igat ion timetables, 

confldentlallty, the role of al-~orneys, quallflcatlons for mediators and the 

role of the publlc agency In research and education. 

Deflnltlons of medlatlon usually stress the non-adversarlal nature of 

the process and that the authority for declslons rests wlth the partles, 

although mediators are often glven the responslblllty of looklng after the 

child's best Interests. Rules of e l i g i b i l i t y  may state what Issues can be 

medlated, cllen~ quallflcatlons (for example excluding cases of known abuse 

or Insuring mediation regardless of marital status, biologlcal parenthood or 

indlgency), the f l l l ng  and l l t lgat lon status of medlatlon clients, and the 

maxlmum dura t ion  of  medTatlon, 

I n l t l a t l o n  gu ide l ines  must spec i f y  whether mediat ion Is mandatory or 

vo lun ta ry ,  The procedures pa r t i es  must take to I n i t i a t e  serv ices should be 

c l a r i f i e d  as should any Incent ives t h a t  w l l l  be o f fe red to those choosing to  

mediate, 

Family mediators genera l l y  p re fe r  to have l i t i g a t i o n  suspended whi le  

pa r t i es  at tempt to mediate, C o n c l l l a t l o n  l e g i s l a t i o n  may author ize  such 

postponements, Guldel lnes must note such suspenslons as well  as c l a r i f y i n g  

when l i t i g a t i o n  proceeding w i l l  resume In cases which f a l l  to  s e t t l e ,  

Mediat ion services also must consider the degree to  which the serv ice 

provided w i l l  be p r l va te  and c o n f i d e n t i a l ,  Assurances o f  c o n f l d e n f i a l i t y  may 

re l y  on c la ims of  pr lv l . !eged communrcatlons or the r u l i n g  t h a t  o f f e r s  to  
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compromise and s e t t l e  are not admissible fo r  the purpose of  proving the 

v a l i d i t y  or amount of  any c la im.  C o n f i d e n t i a l i t y  may also be protected by 

con t rac t .  

In some j u r i s d i c t i o n s  med ia to rs  may have the  a u t h o r i t y  t o  exc lude  

counsel fo r  the pa r t i es  from the mediation conferences. However, In planning 

publ ic  sector  serv ices,  ai-tentlon should be given to  Issues such as whether 

mediators meet p r i v a t e l y  wi th at torneys and whether c l i e n t s  are encouraged to  

obtain separate legal counsel. 

Spec i fy ing  the q u a l i f i c a t i o n s  of  mediators may touch on the Issues of  

formal educat ion,  experience and In j u r i s d i c t i o n s  using male-female teams, 

sex may be a bona f ide  occupational q u a l i f i c a t i o n  as we l l .  State s ta tu tes  

r a r e l y  s p e c i f y  l i a b i l i t i e s  f o r  abuse o f  power by m e d i a t o r s .  Instead:,  

mediators tend to be covered by the general prov is ions deal ing wi th  the 

l i a b i l i t y  of  pub l i c  servants. F i n a l l y ,  some agencies have developed In-house " 

po l i c i es  and regu la t ions  to set professional  e th ica l  procedures and standards 

for their mediators. 

Public Information dissemination may take the form of periodic programs 

on divorce or subtopics such as divorce and children, and may Include the 

distr ibution of printed materials as well. 

Based on the preceding Information, 

number of alternative approaches to the 

It Is clear that there are a wlde 

Implementation, administration and 

operation of public sector mediation programs. The Issues raised above need 

to be considered, and from the many options, a jur isdict ion must select those 

that best meet I ts speci f ic needs, statutory structure and f lnancial  

resources. 

23 



Chapter 3. Divorce Nedl~rflon Services In the Publ ic and Pr ivate Sector I 

As the number of divorce mediation services expands, I t  Is Important to 

understand who, In both the publ ic and pr ivate sectors, cu r ren t l y  o f f e r  

services. Our survey of members of the Family Medlatlon Association and the 

I 
I 

Association of Family and Conc i l ia t ion  Courts o f fe rs  a p o r t r a i t  of publ ic  and 

pr ivate sector services In operation In 1982. 

Both publ ic and pr ivate p rac t i t i oners  covered In the survey report  tha t  

the Impetus for  estab l ish ing a mediation service was growing disenchantment 

wlth adversarlal resolut ions In divorce cases. About a t h i r d  of  the publ ic 

programs also c i ted the increased number of divorces and the need for  more 

exped i t i ous  methods of  r eso l v i ng  d ispu tes .  Almost h a l f  of  the pub l i c  

service programs were i n i t i a t e d  by judges and t y p i c a l l y  these Judges merely 

1 
I 
I 
i 
i 

added mediation to the array of counseling and Invest igat ive services offered 

by the cour t .  

P r i va te  sec to r  serv ices  are genera l l y  o f fe red  e l?her  by sole 

p rac t i t i oners  or pr iva te ,  p r o f i t  organizat ions, and the pr inc ipa l  source of 

Income Is c l i e n t  fees. Only a small percentage of publ ic programs charged 

fees. Host re l ied  on state or county funds and many were supported at least 

in part by earmarked Increases In divorce f i l i n g  fees, marriage license fees 

and fees for  motions to modify or enforce cus tody /v i s i ta t ion  orders. 

I 

I 
! 

I 

I 
The average fee charged by a pr ivate p rac t i t i oner  varies according to 

the educat iona l  background of  the mediator .  Those w i th  legal degrees 

averaged $68 per hour while those trained as fami ly  therap is ts  averaged $52 

per hour. Further, mediators with legal degrees are more l i k e l y  to be found 

In the pr ivate than In the publ ic sector. The public sector re l ies  almost 

i 

I 
I 

e n t i r e l y  on soc ia l  workers and marrlage and fami l y  t h e r a p i s t s .  This Is I 
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I pred ic tab le  given tha t  most publ ic  sector services requ i re  master 's degrees 

I in fami ly  counsel ing,  social  work or re la ted f i e l d s .  

In both p r i v a t e  and cour t -based s e r v i c e s ,  over  70 pe rcen t  o f  the  

mediators repor t  tha t  they have received spec i f i c  t r a i n i n g  in mediat ion. 

Respondents In both sec to rs  are d i v i d e d  on the Issue on l i c e n s i n g  o f  

mediators. Opponents contend that  the f i e l d  is too new and too l i t t l e  Is 

known about the necessary t r a i n i ng  and education. These respondents feel 

tha t  the fac t  tha t  many mediators are already c e r t i f i e d  in the f i e l d s  of law 

or  soc ia l  w e l f a r e  Is adequate to  p r o t e c t  the  p u b l i c .  Those who f avo r  

c e r t i f i c a t i o n  and l icens ing feel i t  w i l l  promote un i fo rm i t y  and qua l i t y  and 

deter those with l i1-~le t r a i n i n g  or experience from p rac t i c i ng .  

P rac t i t i one rs  in the publ ic  and p r i va te  sectors d i f f e r  in the amount of  ~ 

time they devote to  mediat ion. The p r i va te  sector respondents spend about 35 

:percent  of  t h e i r  t ime In medlatlon whi le pub l ic  agency respondents repor t  

that  mediation accounts for  ha l f  of t h e i r  t ime. Pr ivate  sector respondents 

devote the bulk of  t h e i r  time to a va r ie t y  of  other a c t i v i t i e s  inc lud ing  

legal serv ices,  marriage and divorce counsel ing, general therapy, non-divorce 

i med ia t i on  and a r b i t r a t i o n  and, In 20 pe rcen t  o f  the cases, med ia t i on  

t r a i n l n g .  

The type of Issues mediated in p r i va te  versus court-based programs 

also d i f f e r .  Almost 70 percent of the p r i va te  programs mediate a l l  d ivorce 

I issues, whi le court  services are t y p i c a l l y  (64%) l im i ted  to mediations of 

I custody and visitation matters. In part, this difference may reflect the 

fact that court programs focus on contested custody cases that would 

I otherwise backlog the courts, while private services feel no need to limit 

I themselves in this respect. Moreover, many court-based services have grown 
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out  of  cour~ ~ counsel ing serv ices t h a t  have t r a d i t i o n a l l y  focused on non- 

f i nanc ia l  mat ters .  

Pub l i c  and pr ivate-based mediators also tend to  view c o n f i d e n t i a l i t y  

issues d i f f e r e n t l y .  In p u b l i c  agencies over a t h i r d  o f  the o rgan iza t ions  

repor t  t h a t  the same lnd l v ldua l  acts as both a mediator  and an i nves t i ga to r  

on a case, wh i le  v i r t u a l l y  no p r i va te  sector  mediators serve t h i s  dual 

f unc t i on .  Not on ly  Is i t  o f t en  the case t h a t  p r i v a t e  sec to r  mediators do 

not  perform i n v e s t i g a t i o n s ,  i t  Is a lso the case t h a t  they view the ro les  o f  

i nves t i ga to rs  and mediators as fa r  more incompat ib le than do t h e i r  pub l i c  

sector  coun te rpar ts .  While many pub l i c  sector  personnel note t h a t  c l i e n t s  

genera l l y  p re fe r  having t h e i r  i nves t i ga t i on  conducted by someone they t r u s t  

and apprec ia te  the savings in t ime and money t ha t  r e s u l t  from mediators also 

serv ing as I nves t i ga to rs ,  p r i v a t e  sec to r :med ia to rs  are f a i r l y  cons is ten t  In 

the emphasis they place on the c o n f i d e n t i a l i t y  of  the mediat ion process. 

The pub l i c  sector  programs In our survey averaged near ly  nine t imes the 

number o f  cases seen by p r i va te  programs. Thus, the average number o f  cases 

in a pub l i c  program was 500 as opposed to 60 In a p r l v a t e a g e n c y .  One major 

reason fo r  t h i s  is d i f f e rences  in r e f e r r a l  sources. Pub l i c  program c l i e n t s  

are re fe r red  by the cou r t ,  wh i le  p r i va te  services re l y  on s e l f - r e f e r r a l s .  As 

a r e s u l t ,  f i n d i n g  c l i e n t s  is a problem fo r  over ha l f  o f  the p r i va te  but on ly  

ten percent of  the  pub l i c  programs. One consequence of  the d i f f e rences  In 

case volume Is the f ac t  t h a t  pub l i c  sector  mediat ions requ i re  less t ime than 

t h e i r  p r i v a t e  sector  coun te rpar ts .  Publ ic  sector  mediators repor t  they 

spend less t ime in t roduc ing  the process, provide less in format ion about the 

legal system and o f f e r  less advice on the f am i l y ' s  f i n a n c i a l  s i t u a t i o n .  

A l l  mediat ion serv ice prov iders  ind ica te  tha t  i t  is Important  to involve 

26 

I 
I 
I 
I 
I 
I 
m 

, 

! 

! 

I 
h 
I 

I 
i 

|, 

i 



I 
1 
! 

I 

the d lsputant ts  attorneys in the process in order to Insure t h e i r  commitment 

and understanding, but few attorneys attend mediations in e i the r  the publ ic  

I 
1 

or pr ivate sector.  Mediators in the pr ivate sector are f a i r l y  evenly divided 

between those who do and those-who do not meet with the ch i ldren,  In the 

public sector, .medlators general ly (73%) do not see the ch i ld ren.  

Comparing agreement rates is d i f f i c u l t  given the low volume of cases In 

pr ivate mediation services as well as the di f ferences in se l f - re fe r red  versus 

c o u r t - r e f e r r e d  c l i e n t s .  Genera l l y ,  In both sec to r s ,  between 56 and 65 

percent of the cases are reported to end In an agreement. When solut ions are 

reached, mediators and c l i en t s  t y p i c a l l y  d ra f t  agreements which are then 

t revised by c l i e n t s '  pr ivate attorneys. Because agreements in the pr iva te  

~l sector are more l i k e l y  to Include f inanc ia l  sett lements, t h e i r  agreements are 

I sometimes draf ted by advisory attorneys rather than the mediator. About 77 

55 of the publ ic sector programs repor t  percent of the pr ivate and percent 

that  they rou t ine ly  Include clauses in agreements dlscusslng the methods of  

i resolving future disputes. However, more (60%) of the publ ic sector than the 

I 
I 

private sector (37%) mediators report tha t  c l i en t s  have actual ly come back to 

make rev I s ions. 

! 
! 

I 
! 
! 
! 

Most respondents have a d i f f i c u l t  time describing what types of cases 

are best suited to mediation. For example, 60 percent of the pr ivate and 40 

percent of the pubJlc sector mediators feel that. a l l  issues can be mediated. 

The unsuitable cases mentioned tend to be those involving violence, neglect,  

drugs or a lcohol  abuse. However, most respondents agree t h a t  p r i o r  

communication patterns are Important in reaching sett lements, as is general 

divorce adjustment. The t r a i t s  of a successful mediator are also e lus ive.  

Most respondents feel that  they use a wide var ie ty  of s ty les and techniques 
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and that  t h e i r  approach depends upon the Individual case. 

About hal f  of the respondents in both the publ ic and pr ivate sectors 

I 
I 

express some concern about being challenged with the unauthorized pract ice o f .  

law. However, v i r t u a l l y  no respondents in. e i ther  sector had actua l ly  

received such a challenge. Overal l ,  the publ ic sector reports that  the local 

j ud i c i a r y  and bar are supportive of the service they o f f e r  and the pr ivate 

sector reports greater ambivalence. I t  is d i f f i c u l t  to determine whether the 

I 
I 
I 

ambivalence and skep t l c l sm are the r e s u l t  of  p r i v a t e  sec to r  med ia to rs '  

experienced competit ion with attorneys In the lucrat ive areas of f inancia l  

and property settlements or whether the pr ivate ,sector. is simply viewed as 

subject to no pa r t i cu la r  supervision or qua l i ty  contro l .  

In genera l ,  the survey revea ls  enormous d i v e r s i t y  in the d ivorce 

mediation services operatlng in 1982, and a tremendous surge of services 

wi th ln  recent years. No doubt both patterns w i l l  continue to hold as the 

decade progresses. 

I 
t l 

I 
I 
! 

Sect'ion I I .  1 
l Chapter 4. Custody NedlEtion In the Los Angeles Concll la t lon  Court 

One of the three court-based mediation services selected for indepth 1 

study was the Concll latlon Court of the Los Angeles Superior Court. The 
i 

Conc i l ia t ion  Court began as a marriage counseling un i t  w i th in  the court in 1 

lg3g. From i t s  i ncep t ion  the program enjoyed r e l a t i v e l y  high s t a t u s ,  1 
l 

autonomy, funding, and perhaps most Importantly posi t ive t i es  with the local 

jud. lc lary.  Under the supervision of a series of Interested and concerned I 
1 

judges, the Conc i l ia t ion  Court expanded from marriage counsel ing to the 1 
= 

mediation of custody and v i s i t a t i o n  disputes and pre-marital counseling for 

m I nors. I 
28 I 

1 



I 

I 
I 
i 
I 
I 
I 
i 

, 

t 
t 
I 
I 
I 
I 
I 
I 
I 
I 

The cou r t  f i r s t  began conduct ing mediat ions in 1973 at  the i n s t i g a t i o n  

o f  a F a m i l y  Cou r t  Judge. In 1977 a loca l  r u l e  was p romu lga ted  making 

m e d i a t i o n  mandatory  in a l l  cases o f  c o n t e s t e d  cus tody  and v i s i t a t i o n .  

Although the surv iva l  of  the C o n c i l i a t i o n  Court  came Into quest ion wi th  the 

passage of  P ropos i t i on  13, C a l i f o r n i a ' s  rad lca l  p roper ty  tax  l i m i t a t i o n  law, 

a lobbying group comprised o f  c i v i c  leaders and former C o n c i l i a t i o n  Court 

c l i e n t s  was successful  In pushing fo r  enactment of  Senate B i l l  961 which made 

m e d i a t i o n  mandatory  and p rov ided  t he  Cour t  w i t h  a secure  f u n d i n g  base 

generated by ea~arked  f i l i n g  fees. 

C u r r e n t l y ,  the Los Angeles C o n c i l i a t i o n  Court Is housed w i t h i n  the 

Family Law Department and provides serv ices to  f a m i l i e s  in downtown Los 

Angeles 'and nine branch cour ts .  Cases invo lv ing  contested c h i l d  custody and 

v i s i t a t i o n  are r o u t i n e l y  f lagged through Order to  Show Cause proceedings 

and/or d a i l y  Master Calendar Ca l l s .  At  the d a i l y  calendar c a l l ,  a t to rneys 

and t h e i r  c l i e n t s  o b t a i n  a "M inu te  Order "  f rom the  c l e r k  and proceed 

Immediately to  the C o n c i l i a t i o n  Court to  be seen by a counselor .  In recent  

months,  g r e a t e r  p r o p o r t i o n s  o f  l i t i g a n t s  and a t t o r n e y s  are v o l u n t a r i l y  

c a l l i n g  the C o n c i l i a t i o n  Court to  schedule an appointment wi th  a counselor  

p r i o r  to  the Order to  Show Cause Hearing. 

The med ia t ionsconduc ted  by the s t a f f  gene ra l l y  Include a b r i e f  meeting 

between a t to rneys  and s t a f f  counselors wh i le  d i spu t i ng  couples at tend an 

o r i e n t a t i o n  program about mediat ion and i t s  bene f i t s  fo r  c h i l d r e n .  A f t e r  the 

o r i e n t a t i o n  ends, the a t torneys usua l l y  leave and the counselor  meets w i th  

• the couple.  A f t e r  c l a r i f . y i n g  his or her ro le  In the mediat ion process, the 

counselor  at tempts to I d e n t i f y  the issues In d ispu te ,  help the  pa r t i es  to  

v e n t i l a t e  some anger and explore se t t lement  op t ions .  Although ch i l d ren  are 
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not r o u t i n e l y  seen by most counselors ,  some counselors p re fe r  to  Include the 

c h i l d r e n  a n d / o r  b r i n g  t he  c h i l d r e n  to  m e d i a t i o n  i f  t h e  p a r e n t s  p resen t  

d rama t i ca l l y  d i f f e r e n t  vers ions o f  the c h i l d ' s  needs and preferences.  Most 

cases are e i t h e r  resolved or  re fe r red  back to c o u r t  a f t e r  a s i ng le  mediat ion 

session which Is u n l i k e l y  to  l as t  more than two or th ree  hours. However, a 

s i g n i f i c a n t  number o f  cases are scheduled fo r  a second appointment.  

The C o n c i l i a t i o n  Court has adopted a po l i cy  o f  s t r i c t  c o n f i d e n t i a l i t y  

and no in format ion  obtained in mediat ion may be communicated to  j u d i c i a l  

o f f i c e r s ,  i nves t i ga to rs  or cour t  p s y c h i a t r i s t s .  Although some counselors 

reg re t  the loss o f  i n fo rma t ion ,  most support t h i s  p o l i c y .  In 1981, the 

C o n c i l i a t i o n  Cour t  processed 4,458 p e t i t i o n s  c o n c e r n i n g  cus tody  and 

v i s i t a t i o n  mat ters .  Nearly ha l f  o f  these resu l ted In some so r t  of  amicable 

agreement. While the C o n c i l i a t i o n  Court s t a f f  does not t y p i c a l l y  discuss the 

f i n a n c i a l  aspects o f  d ivorce ,  these issues are c u r r e n t l y  handled In mediat ion 

on an exper imental  basis by panels of  a t torney mediators.  

In terv iews wi th  the d i r e c t o r  of  the C o n c i l i a t i o n  Court and 17 fami ly  

counselors reveal, s t rong ph i losoph ica l  support fo r  mediat ion at  a l l  s t a f f  

leve ls .  There Is agreement t h a t  mediat ion is a pragmatic prob lem-solv ing 

process as d i s t i n c t  from therapy.  However, there are d i f f e rences  in s t a f f  

approaches to  serv ice  d e l i v e r y  wi th  some members being more s e n s i t i v e  to the 

need to  serv ice  a hlgh volume of  c l i e n t s  wi th the least  amount of  delay and 

others making c l i e n t  outcomes a h igher p r i o r i t y  and tak ing  longer amounts of  

time with each family. 

Counselors express a great deal of job satisfaction and enjoy autonomy 

and esteem. Staff morale Is high and there is fierce competition for a staff 

position when openings occur. They also feel as though they are providing a 
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I valuable serv ice to  people and many enjoy the dynamic environment fostered by 

i 
i 
I 

the rapid c r i s i s  In tervent ion type work. On the negat ive s ide,  counselors 

r e p o r t  t ha t  they t i r e  o f  seeing a steady stream of angry parents.  

Mediat ion Is wide ly  accepted by the legal and mental heal th communities 

In most of  C a l i f o r n i a .  Judges attend conferences on mediat ion and many 

t e s t i f i e d  In favor o f  Senate B i l l  961 which made medlatlon mandatory In cases 

! 

I 

of ch i l d  custody and v i s i t a t i o n .  The Judges also show their support by 

re fus ing to  permi t  at torneys and l i t i g a n t s  to  shor t  c i r c u i t  the mediation 

process. They also respect the c o n f i d e n t i a l i t y  prov is ions adopted by the 

I 
I 
l 

I 
I 

C o n c i l i a t i o n  Court .  

I t  appears t h a t  the a t t o r n e y s  who are most f a m i l i a r  w i t h  the  

C o n c i l i a t i o n  Cour t  are a lso  the most s u p p o r t i v e  o f  the  p rocess .  These: 

at torneys appreciate not having to deal wi th  the more emotional aspects o f  

the divorce process. On the opposite end of the spectrum are the system's 

c r i t i c s  who regard mediation as a waste of  t ime,  and these at torneys of ten 

communicate t h e i r  an t ipa th ies  to t h e i r  c l i e n t s .  S t i l l  o ther  at torneys are 

simply un fam i l i a r  wl th  the process and may Inadver ten t ly  expla in  the process 

I i 

i 
I 

to  t h e i r  c l i e n t s  as a r e c o n c i l i a t i o n  procedure and /o r  an e v a l u a t i o n .  

Attorneys of  a l l  d i spos i t i ons  are ra re l y  more en thus ias t i c  about custody 

evaluat ions than mediations and tend to  c r i t i c i z e  the sub jec t i ve  nature of  

eva luat ions.  

The Los Angeles Conc i l i a t i on  Court remains unique in several respects. 

I 
I 
1 
I 

I t s  scale makes I t  the largest  program In the nat ion.  I t  also moves c l i e n t s  

d i r e c t l y  from a cour t  appearance into mediation and adheres to the view tha t  

couples are psycho log ica l l y  prepared to resolve problems on the day they come 

to c o u r t .  The Los Angeles C o n c i l i a t i o n  Cour t  guarantees  i t s  c l i e n t s '  
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C o n f i d e n t i a l i t y .  I t  a lso makes mediat ion mandatory in a l l  cases o f  contested 

c h i l d  custody and v i s i t a t i o n  and t h i s  is s t r i c t l y  adhered to  by judges, 

referees and o ther  j u d i c i a l  personnel .  Las t l y ,  the Program cont inues to  

change and experiment. In po i n t  is the Cour t ' s  recent  move to  a l low couples 

to set  mediat ion appo ln~en ts  and I t s  o rgan iza t ion  o f  panels o f  p r i va te  

a t to rneys to  mediate f t n a n c l a l  d ispu tes .  

Chapter 5. Custody Ned la t ion  i n  the  FaB i l y  D l v i s l o n ,  Connec#iCut Super ior  
Cour t  

The o r i g i n s  o f  the mediat ion serv ice In Connect icut  date to  1958 when 

judges began r e f e r r i n g  custody and v i s i t a t i o n  disputes to  probat ion o f f i c e r s  

fo r  a de te rmina t ion  of  f ac t s .  Probat ion o f f i c e r s  were a lso assigned support  

enforcement du t i es .  Probat ion o f f i c e r s  had prev ious ly  supervised probat ion 

and conducted presentence l nves t l ga t l ons  fo r  the c r im ina l  cour t  and lacked 

s p e c i f i c  t r a i n i n g  in f a m i l y  dynamics and d i v o r c e .  To deve lop  s t a f f  

exper t i se ,  a re ,  o f f i c e r s  ,e re  assigned divorce cases on a r ou t i ne  basis .  In 

t h i s  manner, the Family D i v i s i on  ,as created.  

In 1965, an o f f i c e r  in the cour t  In Stamford, Connect icu t ,  developed a 

novel technique fo r  reso lv ing  many non-support cases. He chose to meet , l t h  

the pa r t i e s  Involved or t h e i r  a t to rneys to attempt a r e s o l u t i o n .  He found 

tha t  the Informal nego t i a t i on  approach ,as e f f e c t i v e  In 65-75 percent o f  

these cases. As t ime passed, the approach spread to o ther  cour ts  and judges 

and a t to rneys  became convinced t h a t  the " h a l l , a y  e method ,as e f f e c t i v e  In 

reso lv ing  support  cases. By 1967, the approach ,as used to  resolve custody 

and v i s i t a t i o n  d i s p u t e s  and the  t r a d i t i o n  o f  c o u r t  con fe rences  or  

nego t ia t ions  ,as f i r m l y  es tab l ished In many of  Connect icu t ' s  cour ts .  The 

Family Re la t ions  D iv i s i on  remained responsib le fo r  support  enforcement as 
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well as custody end v i s i t a t i o n  and the D i v i s i o n  grew wi th  the I n f l u x  o f  

federal  monies f o r  support  enforcement. 

During the mld- lg70s,  Connect lcu t ts  nego t i a t i ons  or  conferences began to  

evo lve  i n t o  a more fo rma l  process o f  m e d i a t i o n .  Members o f  t he  F a m i l y  

O l v l s l o n  s t a f f  a t t ended  a con fe rence  o f  t he  A s s o c i a t i o n  o f  Fam i l y  and 

C o n c i l i a t i o n  Cour-~s and v l s l t e d  the mediat ion program developed In Hennepln 

County. Several s t a f f  members began to  exper lment w i th  mediat ion and were 

encouraged by t h e i r  r e s u l t s .  Other s t a f f  members, however, res i s ted  the  

trend toward mediat ion and remained convinced of  the n e c e s s l t y ' o f  the custody 

study approach and were skept ica l  about the a b i l i t y  of  d i spu t i ng  parents t o  

make respons ib le  dec is ions about t h e i r  c h i l d r e n .  A ser ies  of  seminars was 

i n i t i a t e d  to  discuss mediat ion and enhance s t a f f  support  fo r  the process:~ 

A p i l o t  mediat ion program was I n i t i a t e d  in the New London Court in 1977. A 

ma le - f ema le  team was u t l l l z e d  to  i nsu re  t h a t  a s i n g l e  m e d i a t o r  d id  no t  

dominate the session and to  o f f e r  a balance between the sexes dur ing sessions 

wi th  husbands and wives. A f t e r  s ix  months, I t  was decided to  expand the 

program to  o ther  o f f i c e s  in the s ta te .  Sta te-wide expansion was accompllshed 

by s e l e c t i n g  c e r t a i n  o f f i c e r s  a t  v a r i o u s  c o u r t s  t o  p a r t i c i p a t e  in 

expe r i en t i a l  t r a i n i n g  in New London wi th  the exper imental  team. 

While t h e  mediat ion program emerged from hal lway conferences, i t  never 

replaced the l a t t e r  system. At each cour t  l oca t i on ,  at  least  one day a week 

is devoted to  the " sho r t  calendar" fo r  b r i e f  items such as the promulgat ion 

of  temporary orders .  Short calendar days y i e l d  many mediat ion r e f e r r a l s  so 

one or two represen ta t i ves  of  the local Family Re la t ions o f f i c e  at tend cou r t  

on these days. Many counselors conduct b r i e f  nego t i a t i on  sessions at  the 

c o u r t .  In H a r t f o r d ,  the  n e g o t i a t i o n  process Is most developed and one 
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Ind iv idual  spec ia l izes In on- the-spot  negot iat ions.  Negot iat ions are more 

d i r e c t i v e  than mediat ions, with the counselor often engaging In obvious 

bargaining and compromlse-seeking. The process is used to resolve f inanc ia l  E 
I 

disputes,  es tab l ish  temporary divorce arrangements or resolve minor problems 

rega rd ing  custody o r  v i s i t a t i o n . .  More bas ic  custody and v i s i t a t i o n  I 

disagreements and permanent cus tody / v i s i t a t i on  arrangements are referred for  

I 
mediation sessions or case studies.  

and v i s i t a t i o n  mediation services are of fered In the 13 I Today, custody 

o f f i c e s  o f  C o n n e c t i c u t ' s  Supe r i o r  Court  by some 37 Fami ly  R e l a t i o n s  

counselors. Although the process Is t h e o r e t i c a l l y  ava i lab le  to a l l  couples 

who have f i l e d  a motion to modify ex is t i ng  arrangements, the actual provis ion J 
~m 

of  mediation services var ies from court  s i te  to court  s i t e .  Var ia t ions can 

be a t t r i bu ted  to the po l i c i es  of  each Family Relat ions o f f i c e ,  the a t t i tudes  I -~ 

of the local bar and the p r o c l i v i t i e s  of Indiv idual  Judges. In some courts,  B 
attorneys rou t i ne l y  seek out Family Relat ions counselors on short  calendar 

days and re fer  cases fo r  mediat ion. In other courts,  a pres id ing Judge w i l l  

announce at the beginning of  the short  calendar ca l l  tha t  a l l  d isputants must == 

d iscuss  t h e i r  problems w i th  a Fami ly  Re la t i ons  r e p r e s e n t a t i v e  p r i o r  t o  II 
obta in ing a court  hearing. Only a few ~udges remain re luc tan t  to re fe r  cases i 

to mediat ion. 

The admin is t ra t ion  of the Family Relat ions D iv is ion  attempts to fos ter  I 

program u n i f o r m l t y a n d  c o m p a r a b i l i t y  across the s ta te  in severa l  ways. | 
F i r s t ,  I t  uses t r a i n i n g ,  supervisory and salary procedures to promote s ta f f  

l oya l t y  to the state-wide program as well as the local o f f i c e .  Second, i t  I 

has promulgated a set of gu ide l ines to be used in determining whether or not 

a case is appropr iate for  mediat ion. Cases are considered Inappropr iate J 
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l' when: a) there are a l lega t lons  or evidence of ch i l d  abuse or neg lect ;  b) 

t he re  have been m u l t i p l e  soc ia l  agency or  p s y c h i a t r i c  c o n t a c t s  f o r  t he  

I parents, and/o r  ch i l d ren ;  c) the case Is pos t -d i sso lu t i on  and has Involved 

b i t t e r  c o n f l i c t  and frequent cour t  appearances and d) one or more adul ts  has 

"ser ious psychological  problems, or has demonstrated e r r a t i c ,  v i o l e n t  or  

I severely a n t i - s o c i a l  modes of behavior . "  When these cond i t ions  ex ls tp  cases 

I are re fer red fo r  a custody study or cour t  hearing to determine arrangements 

tha t  w i l l  be In " t h e  best In teres ts  of  the ch i l d  e. Those cases tha t  are 

I referred to mediat ion and deemed to be appropr ia te  are set  fo r  appolntment 

between one to  s i x  weeks of  a re fe r ra l  date. 

I The mediat ion process used by Family Relat ions counselors commonly 

involves the generat ion of  c l i e n t  commitment to mediation and discussion o f  

possible so lu t i ons  to  the custody and v i s i t a t i o n  d ispute .  L i t t l e  t ime Is 

I devoted t o  a d iscussion of the marriage and divorce although some counselors 

I permit c l i e n t s  to  a l r  t h e i r  grievances fo r  a few minutes before they focus on 

the issues a t  hand. The dec i s i on  to  i nvo l ve  c h i l d r e n  In med ia t i on  Is 

I decis ion and Is ra re ly  invoked. In most o f f i c e s  across the s t r i c t l y  a team 

s ta te ,  a t torneys have no d i r e c t  Involvement In mediat ion.  

i Agreements generated In mediation are received by the pa r t y ' s  a t torney 

1 who Is then I n s t r u c t e d  to  submit  i t  to  the  c o u r t  as an l n t e r p a r t y  
J 

s t i p u l a t i o n .  I f  a couple f a i l s  to reach an agreement In mediat ion,  the 

Family Relat ions counselor simply repor ts  to the cour t  t ha t  there was no 

I set t lement and a cour t  hearing may be scheduled. In large Family Relat ions 

o f f i c e s ,  cases which move from medlatlon to  custody study are reassigned to a 

new counselor.  Small o f f i ces  co-mediate wi th counselors from a nearby o f f i c e  

so tha t  there Is always a counselor In the o r l g l na l  o f f i c e  who Is un fam i l i a r  

I 

4 "  
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wi th  the mediat ion of  a case In the event i t  is reassigned fo r  custody study,  

In r a r e  i ns tances  where c o - m e d i a t i o n  across o f f i c e s  Is no t  p o s s i b l e ,  

mediators may subsequently have to. act  as eva luators .  

In terv iews wi th  mediators reveal tha t  most are in t h e i r  20 's  and 30 's  

Nea r l y  h a l f  ho ld  a M a s t e r ' s  leve l  degree o r  are e n r o l l e d  In a M a s t e r ' s  

p rogram.  They are t r a i n e d  In m e d i a t i o n  in an e x p e r i e n t i a l  f ash i on  by 

superv isors  and experienced mediators.  They also observe mediat ions and co- 

mediate w i th  experienced counselors.  During 1981-1982, counselors In two 

cour t  o f f i c e s  were Involved w i th  the mediat ion of  neighborhood and community 

c o n f l i c t s  on an e x p e r i m e n t a l  b a s i s ,  Counse lors  are e n t h u s i a s t i c  about  

mediat ion and enjoy the chal lenge and sense of  accomplishment. Most p re fe r  

mediat ions to  custody s tud ies  and f i nd  i t  more en joyab le ,  cons t ru ; : t l ve ,  and 

e f f i c i e n t .  There Is s t rong support  fo r  the team approach to  mediat ion among 

counselors .  However, mediators In some o f f i c e s  do c i t e  problems wi th  heavy 

case volume and the i n a b i l i t y  to  hold mu l t i p l e  sessions. Several a t torneys 

a lso expressed concerns t h a t  counselors are "overworked and u n d e r p a i d "  and 

would even tua l l y  become jaded. Some counselors would apprec ia te  mor~ ongoing 

t r a i n i n g  and the oppo r tun i t y  to  co-mediate with a wider v a r i e t y  of  counselors 

and many would l i k e  to see more pub l i c  education about mediat ion so t ha t  

c l i e n t s  b e t t e r  understand the goals of  the process, 

The mediat ion program of  the Family D iv i s ion  of the Connect icut  Super ior  

Court remains unique In several respects.  First, It is state-wide with 

mediation services offered at !3 different court locations. Second, the 

program also offers litigants an opportunity to participate in negotiation 

sessions designed to resolve disputes on the day of an initial court 

appearance. Third, the program routinely uses mediator teams comprised of a 
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male and a female. F ina l l y ,  the Family Div is ion is experimenting with the 

mediation of a variety of non,custody matters including spousal abuse and 

community c o n f l i c t .  

Chapter 6. Custody Resolution Counseling in Hennepin County, Minnesota 

The mediation service offered in Hennepin County or ig inated in the 

Hennepln County  P r o b a t i o n  O f f i c e  which began to  conduc t  c u s t o d y  

Invest igat ions in 1935 as a resu l t  of j ud i c ia l  d i ssa t i s fac t i on  with the 

report-making a b i l i t i e s  of welfare workers at the Hennepln County Welfare 

Board. By the late 1940s, probation o f f i ce r s  were overwhelmed with divorce 

cases as well as t h e i r  t r ad i t i ona l  probation dut ies.  Upon the recommendation 

of the j u d i c i a r y ,  a l eg i s la t i ve  study committee was organized to study the 

processing of domestic re la t ions cases and In 1951 the commit-fee recommended 

that  a Family Court be established and no- fau l t  divorce laws be passed. 

Although the leg is la tu re  defeated the proposed b i l l ,  i t  compromised with the 

establishment of  a Domestic Relations Unit wi th in  the Adult  Criminal Div is ion 

of the Probat ion  Department. In 1956 and 1957, a s p e c i a l i z e d  Domestic 

Relations Div is ion was created which f i r m l y  establ ished domestic re la t ions  

work as an independent area of concern. Probation o f f i c e r s  working wi th in 

the Domestic Relations Divis ion became known as fami ly  counselors and the 

qua l i t y  of the services provided by the special ized d iv is ion  Improved. 

By 1969, the Div is ion s ta f f  consisted of three supervisors and 18 family 

counselors. Their  duties consisted largely of performing custody study 

reports for  the court  in a l l  contested divorces. Newer services offered by 

the Div is ion included marriage counseling, Juvenile marriage studies and 

counseling for  divorcing couples, in 1964, the s t a f f  also experimented wlth 

a new approach to custody study that  emphasized family decision-making which 
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was known as HMul t ip le  Impact Therapy n. Although the approach was abandoned 

because i t  was too expensive, the ph i losoph ica l  seeds fo r  mediat ion had been 

planted and the s t a f f  never f u l l y  returned to  a pure ly  i n v e s t i g a t i v e  custody 

study format .  

Other events t h a t  shaped the emergence of  the cu r ren t  mediat ion serv ice 

In Hennepln County were the passage of  n o - f a u l t  d ivorce l e g i s l a t i o n  in 1975, 

the appointment o f  a spec ia l i zed  fami l y  Judge to  hear domes t i c  r e l a t i o n s  

matters in 1974, and the appointment o f  Robert Wyckoff, as d i r e c t o r  of  the 

Domestic Re la t ions  D l v i s l o n ,  a lso In 1974. During the ensuing years,  the 

s t a f f  organized a pub l i c  educat ion program about d ivorce known as a Divorce 

Experience Program.. In 1975, ha l f  o f  the D i v i s i o n ' s  counselors t r a v e l l e d  to  

Madison, Wisconsin to  meet wi th  fami l y  t h e r a p i s t  Carl Whitaker to  discuss 

s e l f - d e t e r m i n a t i o n  fo r  f a m i l i e s  and to v i s i t  an experimental  program in 

Madison, Wisconsin o f f e r i n g  l i t i g a n t s  a l t e r n a t i v e s  to  custody I nves t i ga t i ons .  

Based upon these con tac ts ,  the s t a f f  began to provide mediat ion serv ices In 

1975 and fo rma l l y  adopted a po l i c y  to mediate contested custody cases in 

1976. Ha l f  o f  the  s t a f f  viewed mediat ion as a task -o r ien ted  process to  reach 

agreements. The o ther  h a l f  viewed i t  as a therapeu t i c  oppo r t un i t y  to deal 

wi th the emotional consequences of  d ivorce.  As a r e s u l t ,  mediat ion was 

re fe r red  to  as Custody Resolut ion Counseling to convey the not ion t ha t  the 

process Involved both prob lem-so lv ing and counsel ing o r i e n t a t i o n s .  

Today,  the  Domest ic  R e l a t i o n s  D i v i s i o n  cons is t s ,  o f  a d i r e c t o r ,  a 

superv isor ,  17 f am i l y  counselors,  one ch i l d  psycho log is t ,  two case aides and 

f i v e  support  s t a f f .  T r a d i t i o n a l l y ,  funding was suppl ied by the county;  

however, in June 1982 the county adopted a fee system in an e f f o r t  to  balance 

i t s  opera t ing  budget. In cases re fe r red  fo r  mediat ion,  the f i r s t  hour Is 
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provided f ree  o f  charge and subsequent sessions are b i l l e d  a t  $25 per hour. 

Many counselors do not approve of  the move to  make serv ices a v a i l a b l e  on a 

fee b a s i s ,  a l t h o u g h  most do no t  f ee l  i t  has s i g n i f i c a n t l y  changed the  

programs or  I t s  c l i e n t  base. 

Cases are f lagged fo r  mediat ion by the p res id ing  Judge or  one o f  four  

re ferees who hear domestic r e l a t i o n s  mat ters .  Services are provided to  

l i t i g a n t s  at  e i t h e r  the pre-  or  posY-d isso lu t ion  phase. Case r e f e r r a l s  fo r  

mediat ion o r  custody study vary wi th the p r o c l i v i t i e s  o f  i nd i v idua l  Judges or  

re ferees.  A survey o f  referees conducted several years ago showed t h a t  

s t u d l e s  were p r e f e r r e d  in cases i n v o l v i n g  a good deal o f  p o s t - d e c r e e  

l i t i g a t i o n  o r  where t h e r e  were a l l e g a t i o n s  o f  p h y s i c a l  abuse.  Whi le  

counselors p r e f e r  t h a t  a l l  cases be re fe r red  fo r  mediat ion wi th  a study to  

be I n i t i a t e d  on ly  i f  mediat ion proves t o  be inadequate, there  ls a g rea t  deal~ ~ 

of varla~.l:on in the r e f e r r a l  hab i ts  of  re ferees and judges. 

Once: re fe r red  to  the Domestic Re la t ions  D i v i s i o n ,  an in take worker 

i n t e r v l e w s  c l i e n t s  and o b t a i n s  background t n f o r m a t l o n .  The s u p e r v i s o r  

assigns each case to  a counselor.  Counselors schedule appointments wi th  

c l i e n t s  usua l l y  2-3 weeks fo l l ow ing  the intake in te rv iew.  Mediat ions are 

conducted by i nd i v i dua l s  or  teams t h a t  are organized on an ad .hoc bas is .  

The s t a f f  shares a ph i losoph ica l  commitment to  s e l f  de terminat ion  and 

views mediat ion as a se l f - de te rm ina t i on  process. Despite the d i v e r s i t y  In 

counselor  s t y l e s ,  most I d e n t i f y  three phases to the medlaYlon process. Phase 

one involves e l l c l t i n g  commitment to the mediat ion process and e s t a b l i s h i n g  

rapporY. The second phase of  the process involves i d e n t i f y i n g  and d iscussing 

problems and d ispu tes .  The t h l r d  phase of  the process involves the se lec t i on  

of  the most a t t r a c t i v e  so lu t i on  a l t e r n a t i v e s .  Mediat ions las t  from one to  
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s ix  sessions, and the average number of hours spent on each case has declined 

over the years. For example, In 1979, the average was 9.5 hours. In 1980, 

the average case took 7 .2  hours .  The r e d u c t i o n  has been a t t r i b u t e d  to 

greater  s t a f f  s k i l l  and a more focused emphasis on self-determination and 

problem-solving as opposed to fami ly  dynamics. Chi ldren are frequently 

involved with the mediation process as well as step-parents and re levant  

grandparents, e tc .  

i f  a mediation agreement is reached, the mediator n o t i f i e s  the attorneys 

of the terms of  the agreement and one at torney enters the agreement with the 
o 

cour t  as an [n ter-par~y s t i p u l a t i o n .  I f  no agreement has been reached, the 

cour t  Is apprised of t h i s  and a hearing may be scheduled. More t y p i c a l l y ,  

the couple proceeds from an unsuccessful mediation to an eva luat ion .  Unt i l  

1981, i t  was common practice to reassign an unsuccessful mediation case to a 

new counselor fo r  a custody study. In 1981, I t  was dec|dad to rou t i ne l y  

assign counselors to perform both funct!ons on a given case and thereby 

reduce d u p l i c a t i v e  e f f o r t s  and the t lme required to perform both s e r v i c e s .  

The D iv i s ion  has never had a formal po l icy  assuring c l i e n t s  c o n f i d e n t i a l i t y  

In the mediation process and counselors have never been immune from subpoena. 

The 1981 change, however, represents a departure in p rac t ice  and whi le some 

counselors feel uncomfortable wi th i t ,  most feel tha t  the custody study 

process is enhanced by the rappor t  developed and the Information gained 

during mediat ion. 

To be hired as a counselor,  an indiv idual  must have a Master 's degree In 

a behav io ra l  sc ience  or  a b a c h e l o r ' s  degree al.ong w i th  two years of  

counse l i ng  expe r i ence ,  Q u a l i f i e d  a p p l i c a n t s  take a t e s t  t h a t  covers  

counseling and socia l  issues. An addi t ional  step in the h i r i n g  process is an 
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in terv iew wi th the d i r ec to r ,  supervisor and one fami ly  counselor.  Continued 

educat ion  is  encouraged and many f a m i l y  counse lo rs  are work ing toward 

advanced degrees. In add i t ion ,  there are h i -monthly s t a f f  t r a i n i n g  programs 

during which re levant  professional members of  the community are inv i ted to  

make presentat ions,  

Interviews with s t a f f  counselors reveal t ha t  most are very s a t i s f i e d  

w i th  t h e i r  work and fee l  as though they  are he lp i ng  f a m i l i e s  In a 

const ruc t lve  manner. They also appreciate being par t  of  a program tha t  is 

noted fo r  I t s  p r o f e s s i o n a l i s m  and q u a l i t y .  The s t a f f  is housed In one 

bu i ld ing  and there is a great deal of  In te rac t ion  tha t  fos ters  un i t y  and 

communication. The only real concern expressed by s t a f f  members was the fear  

of program jeopardy through the actions of  ind iv idual  judges. 

Dur ing i t s  h i s t o r y ,  the Domestic R e l a t i o n s  D i v i s i o n  has g e n e r a l l y  

en joyed s t rong  j u d l c l a l  suppor t .  Dur ing 1982, a p r e s i d i n g  judge was 

appointed who had strong reservat ions about mediation and re fe r r a l s  fo r  

mediation dropped by two- th i rds .  That experience impressed the s t a f f  wi th 

the tenuousness of  the prCgram and although the cur rent  pres id ing judge Is 

support ive of mediat ion and the r e fe r r a l s  for  t h i s  service have increased, 

many s t a f f  members favor  the passage o f  l e g i s l a t i o n ' w h l c h  would make 

mediation mandatory in cases of contested ch i ld  custody and v i s i t a t i o n  and 

protect  the program from the v i c i ss i tudes  of Ind iv idual  judges. 

The at torney populat ion appears to be favorably impressed with the 

Div is ion and provides speakers for  the D i v i s i o n ' s  Divorce Experience Program. 

The Bar A s s o c i a t i o n  a lso defended the D i v i s i o n  when i t s  u t i l i t y  was 

challenged in 1982 by the presiding judge. 

The mental health community is most support ive of mediation and the 
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Domestic Re la t ions  counselors and many p r i va te  counselors r e f e r  t h e i r  c l i e n t s  

to  the Court f o r  med ia t i on .  Many u n i v e r s i t y  professors In Social  Work and 

Fami l y  R e l a t i o n s  send s t u d e n t s  over  to  the  D i v i s i o n  f o r  f i e l d  work 

exper iences.  And In 197g-1981, the Domestic Relat ions D i v i s i on  was the s i t e  

o f  a research p r o j e c t  conducted by a soc io logy professor at  the  Un i ve rs i t y  o f  

Minnesota wi th  the support  o f  a Minnesota foundat ion.  

Despi te the age and repu ta t i on  o f  t h e  Custody Resolu t ion Program, In 

recent  years,  the Program has faced ser ious chal lenges and changes. One was 

the dec is ion to  Int roduce fees fo r  mediat ion serv ices.  A second was to  

have the same counselor  handle a case which moves from mediat ion to  a case 

study.  Perhaps the most dramat ic change, however, was the exper ience of  

program v u l n e r a b i l i t y  as a r e s u l t  o f  the act ions of  an unsympathet ic judge. 

C l e a r l y ,  one of  the D i v i s i o n ' s  ob jec t i ves  dur ing the coming years w i l l  be to  

a~rempt to make the program more secure and Immune from Jud ic ia l  changes. 

Chap te r  7. ^ P re l  I m i n a r y  P o r t r a i t  o f  CI l e n t  Reac t l ons  t o  Three Cou r t  
Ned i a t  Ion Programs 

Our l ong i t ud ina l  surveys of  c l i e n t s  at  the three cour#-based mediat ion 

programs descr ibed above o f f e r s  a p o r t r a i t  o f  the types o f  cl lents served In 

each loca t ion  and t h e i r  reac t ions  to  the experience of  media t ion .  

The demographic c h a r a c t e r i s t i c s  of  d isputants  across the s i t es  are 

f a i r l y  s i m i l a r ,  a l though,as In the general popu la t ion ,  the c l l e n #  base In Los 

Angeles Is the most r a c i a l l y  heterogeneous and the c l i e n t  base In Minneapol is 

the most homogeneous. With respect  to educat ional backgrounds, we f ind  t ha t  

the Minneapol is sample Is least  apt to  have dropped out  before complet ing 

high school ,  wh l le  Ind i v idua ls  In the Los Angeles sample are more l i k e l y  to  

have at  least  some col lege educat ion.  
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About 70 to  80 percent of the samples at each s i t e  are employed f u l l  

t ime. Occupational c l a s s i f i c a t i o n s  are f a i r l y  s im i l a r  across s i t es ,  tending 

to be bimodal divided between professionals and c l e r i ca l  workers. Mean 

incomes In Los Angeles and" Minneapolis are roughly $18,000. Mean Incomes In 

Connecticut and Colorado average $2,500 less. 

The Connecticut court  Is equally l i k e l y  to see pre- and post-d ivorce 

cases for  mediation (50%), while the mediation services In Los Angeles and 

especia l ly  In Minneapolis serve mostly new divorce cases. Because so many 

Connecticut cases are post divorce, f inanc ia l  disputes are less l i k e l y  to be 

a problem at t h i s  s i t e  compared to the programs~tthe other courts.  

Minneapolis respondents appear to enjoy the best re la t ionsh ips  wi th 

I thelr former spouses. Only 30 percent here, versus 50 percent elsewhere, 

report tha t  cooperation Is Impossible or something they no longer t r y .  This 

d i f f e r e n c e  appears to  hold even a f t e r  c o n t r o l l i n g  fo r  pre and post  

d isso lu t ion status.  In addi t ion,  less than 10 percent of the Minneapolis 

respondents, but 15 to 20 percent at the other Sites reported f a i r l y  frequent 

violence during the marriage. 

Pr ior  to mediation, v i s i t a t i o n  Is sporadic In about 40-50 percent of  the 

cases at  each s i t e .  These c h i l d r e n  see t h e i r  noncustod la l  parent  

infrequent ly and/or are unsure when th i s  parent w i l l  v i s i t .  Yet, despite 

t h i s ,  actual v i s i t a t i o n  averages between seven and nine days per month at 

each s i t e .  

One pract ica l  consideration with respect to v i s i t a t i o n  is the distance 

separating a c h i l d ' s  parents. In Connecticut, spouses tend to l ive 16-17 

miles apart.  In Minneapolis the distance is 33 miles. On the average, 

parents In Los Angeles l ive 100 miles apart. 
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O t h e r  p r o b l e m s  s u r r o u n d . v i s i t a t i o n  In a d d i t i o n  t o  d i s t a n c e .  

Approximately 40 percent to  50 percent  of the respondents at  each s i t e  are 

concerned about the c h i l d ' s  wel lbelng whi le s/he is wi th  the other  parent.  A 

comparable percentage worry about the other  parent ve rba l l y  der ld lng or  

bel l~-k l lng them In f r on t  of  the ch i l d ren ,  and 20 percent to  50 percent are 

concerned t h a t  v i s i t a t i o n  Is s p o l l l n g  the  c h i l d r e n .  For example, one 

noncustodlal mother in Connect icut worried about tak ing her ch i ld ren  to 

dinner and the movies. As she puts i t :  "The k ids are ge~-tlng used to being 

dated. I t ' s  not a natural  r e l a t i o n s h i p ,  n 

Three months f o l l ow ing  mediat ion, respondents were asked to r e f l e c t  back 

on the process. In doing so, they repor t  some va r i a t i ons  by s i t e  In the 

durat ion of the process. In Minnesota, mediation takes the most t ime. The 

average number of mediat ion sessions in Minnesota is 3.3.  In Connect icut ,  

the average number of  mediation sessions Is 1.5, and In Los Angeles the 

average case requi res 1.7 sessions. 

The mediation s i t es  also d i f f e r  wi th respect to the p a r t i c i p a t i o n  of  

ch i l d ren  and a t to rneys .  While most (75%) Los Angeles respondents repor t  t ha t  

t h e i r  lawyers were seen by the mediators, t h i s  is noted by less than 20 

percent in Minneapolis and Connect icut.  By con t ras t ,  ch i ld ren  are most 

l i k e l y  to  be seen by mediators In Minneapolis (66%), foil.owed by Los Angeles 

(28%) and Connect icut  (15%). 

Agreement rates are f a i r l y  comparable across s i t es ,  About 40 percent at  

each s i t e  repor t  reaching a permanent c u s t o d y / v l s i t a t l o n  agreement. In 

add i t i on ,  react ions to the mediation process were f a i r l y  s i m i l a r  at  each 

l o c a t i o n .  A lmost  h a l f  o f  the respondents at  each s i t e  r e p o r t  f e e l i n g  

defensive and angry during much of the session(s) .  On the other  hand, most 
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respondents feel  the mediator spent ne i t he r  too l i t - t i e  nor too much t ime on 

problems dea l ing  w i th  the marriage and most feel  the sess ion(s)  focused on 

the c h i l d r e n ' s  needs and best i n te res t s .  

Regardless o f  outcome, mediat ion users a t  a l l  the s i t e s  would recommend 

the process to  o the rs .  As expected, those who produced agreements on custody 

and v l s l t a t l o n  are most e n t h u s i a s t i c .  However, a c l e a r  m a j o r i t y  o f  those who 

f a i l e d  to  generate agreements would s t i l l  encourage others  to  t r y .  

Does mediat ion .make a d i f f e rence  in the way former spouses r e l a t e  to  

each o t h e r  f o l l o w i n g  the  d i vo rce?  One way o f  assess ing  t h i s  is to  ask 

respondents o u t r i g h t .  Using t h i s  approach, we f i nd  t h a t  th ree months a f t e r  

m e d i a t i o n ,  responden ts  fee l  t h a t  when the  process f a l l s  t o  produce any 

se t t l ement ,  i t  a lso f a i l s  to  r e s u l t  In improved spousal r e l a t i o n s .  On the 

b r i g h t  s ide ,  r e l a t i o n s h i p  improvements are noted fo r  almost a t h i r d  o f  those 

who produced any type of  Set t lement ,  even a p a r t i a l  or  temporary one. About 

10 to  20 percent o f  the respondents a t  a l l  s i t es  said the process worsened 

t h e i r  r e l a t i o n s h i p  wi th  an ex-spouse, regard less of  the mediat ion outcome. 

I t .appears  t h a t  parents who success fu l l y  mediate are more l i k e l y  to opt  

fo r  j o i n t  custody but  are no d i f f e r e n t  than t h e i r  less successful  mediat ion 

or adversar la l  counterpar ts  In t h e i r  pos t -med ia t ion  assessments of  ch i l d  

adjustment,  t h e i r  v i s i t a t i o n  pat terns and t h e i r  co -paren t ing  behav io rs . .  

Approximately o n e - t h i r d  to one-ha l f  o f  parents a t  each s i t e  mainta in  t ha t  

t h e i r  ch i l d ren  have Improved dur ing the three months f o l l o w i n g  the mediat ion.  

V i s i t a t i o n  at  each s i t e  and for  a l l  c l i e n t s  ranges from 6-8 days per month. 

J o i n t  cus tody  is the  most common c u s t o d i a l  a r rangement  o f  success fu l  

mediat ion c l i e n t s  In Los Angeles and Minnesota and Is a lso most t yp i ca l  fo r  

unsuccessful mediat ion c l i e n t s  In Los Angeles. Mother-only  custody awards 
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are most cha rac te r i s t i c  o f d i s p u t a n t s  who f a l l  to reach mediation agreements 

In Minnesota and among both successfulland unsuccessful mediation c l i en t s  In 

Connecticut. Las t ly ,  using a shortened, version of a co-parenting scale 

developed by Ahrons and Goldsmith (1978), we f ind that  successful mediation 

c l i en ts  in Minneapolis appear to be better able to co-parent than t he i r  

unsuccessful counterparts but tha t  t h i s  pattern does not hold at the other 

mediation s i t es .  

Our survey of users reveals tha t  court-based programs see a var ie ty  of  

disputes and c l i e n t s ,  and tha t  c l i e n t  di f ferences at each program r e f l e c t  the 

unique demographic p r o f i l e  of each geographic area. Despite the d i ve rs i t i es  

in t he i r  de l ivery  of services, the programs share comparable sett lement rates 

and high degrees of user sa t i s fac t i on .  The respondents at each s i te  feel 

mediation is a less detrimental approach than court hearings. However, 

mediation is unable to produce dramatic ef fects in terms of improved spousal 

cooperation, co-parenting and smooth v i s i t a t i o n s .  These behaviors seem to be 

the resu l t  of long-standing re la t ionship con f l i c t s  not eas i l y  al tered or 

repaired by mediation intervent ions.  

I 
I 
I 
I 
I 
I 
I 
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I 
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Chapter 8. Nedlatlon Process Analysis:  A Descript ive Coding System 

Coding frameworks have been designed to study mari tal  In teract ions,  

psychotherapy,  c r i s i s  I n t e r v e n t i o n  and nego t i a t i ons  (Zechmelster  and 

Druckman, 1973; Walco~ and Hopman, 1975; Will iams, 1980). Such frameworks 

allow researchers to observe or l i s ten to these processes and to assign 

actions or statements of each par t i c ipan t  to one of the codes In the system. 

Following such categor izat ion,  i t  Is possible to analyze the data generated 

for various .patterns: e .g . ,  to iden t i f y  professional s ty les or approaches, 
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to describe how impasse s i tua t ions  are t y p i c a l l y  and/or most appropr ia te ly  

handled, or discover what stages or steps ex is t  In the process under study. 

This small group empirical approach represents a new manner of analyzing 

the process of mediation and onedeslgned to be t te r  understand the mediation 

process and the factors associated with I ts  success or f a i l u r e .  As pro jec t  

I 
I 

consu l t an t s  began exp lo r i ng  coding schemes, i t  was discovered t h a t  no 

framework ex i s ted  which was e n t i r e l y  su i t ed  to  the study of  med ia t ion .  

However, the Gotfman marital in teract ion coding scheme (1979) seemed the 

I 
I 
I 

closest approximation. Drawing from e a r l i e r  systems developed by Hops ef ai 

(197Z) and Olson and Ryder (1970), Gottman defines the un i t  of speech as the 

Independent clause and codes each according to content and tone. The content 

categories consis t  of 27 behaviors grouped into e ight  general headings: I .  

agreement (d i rec t  assent); 2. disagreement (d i rec t  d issent ) ;  3. communlcationo 

I 
I 
I 
I 
I 

t a l k  ( c l a r i f y i n g ,  focusing and examining the discussion);  4. mlndreading 

(assu~ptlons about feel ings,  behaviors or op in ions) ;  5. problem solving and 

i n fo rma t ion  exchange ( o f f e r i n g  ideas or f e e l i n g s ) ;  6. summarizing s e l f  

(rephrasing Ideas); 7. summarizing other (paraphrasing statements made by 

another); and 8. expressing feel ings about a problem. 

In order to capture the problem solving nature of the mediation process, 

several categories were altered and a few new ones were added. The revised 

scheme is described below. 

I 
I 
I 
I 
I 

The flrst major category Is "Process". This category captures the 

"what" and "how" of negot iat ion.  Spec i f i ca l l y  I t  Includes ~ 3 P . J : I J ~ ~  

that  discuss which issues w i l l  be mediated, or red i rec t  the dl'scussion to 

these previously agreed upon topics.  I t  also Includes .sJcg~.~_LoJ~_Q~Ir_Q~g 

behavior. Statements coded here would include recommendations 
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f o r  a t ime-ou t  or  period of s i l ence ,  ro le  p lay ing or  ro le  reversa ls ,  or  I 
requests that the parties speak directly to one another rather than through 

the med ia to r .  F i n a l l y  the  "P rocess "  ca tegory  i nc ludes  17~r_C~LLJ~J~ o f  

~ B e h a v l o r  and P r a l ~  of ~ I ~ J ; L ~ # _ L D g ~ s u c h  as pra is ing  open 

I 
I 

communication and concesslons or conf ront ing someone wi th an unwi l l ingness to i 
bargain or to l i s t e n .  

The second cat ,got% "Informat ion% includes a l l  p ro f fered informat ion as I 
1 

wel l  as reques ts  f o r  the  same. Subheadings inc lude  JJIJb~_~lJLLq~ about 

~LLCCJ.Q~andJ.l:.~ ~ l+Qrpat lv~s,  ~ a b o u t ~ ~ ~ b o u t  I 
and ~ about s e l f .  In each case only c lea r  statements of 

f ac t  are coded here, not op in ions,  fee l ings  or assumptions. 

The t h i r d  category is "Summarize Other". One of  the most f requent ly  

I 
I 

c i t e d  goa ls  o f  med ia t i on  is the f o s t e r i n g  of  communicat ion between the  

d i s p u t a n t s .  Summarizing what had been sa id  helps to  demonst ra te  an 

understanding of another 's  po in t  of  view. For t h i s  to happen the In tent  of  

each statement must be apparent. Fur ther ,  by summarizing the statements made 

by p~r~les who communicate poor ly ,  mediators may teach communication s k i l l s  

I 
I 
I 

and balance the power, at  least  p a r t i a l l y ,  between members of  a couple where 

only one party communicates we l l .  

The fourth category, "Self-dlsclosure", codes statements regarding one's 

own opinions or feelings that are not properly considered facts. 

Subcategorles Include ~ and ~ which indicate simple assent or 

denial or another 's  c la ims,  such as: 

Wife: She crTed because you dldn't come in the house with her 
[daughter]. 

Husband: That isn't true (disagree). 

The ~ s ubcategory codes statements of or request for disclosure of 

I 
I 
I 
I 
I 
I 
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I 
I f e e l i n g s  r a t h e r  than fac t s  or  Ideas.  The gml;LQ%J~ ca tego ry  c o n s i s t s  o f  

behaviors Ind ica t ing  tha t  the speaker sympathizes with another 's fee l ings  or 

i wishes. Empathy moves a s±ep beyond merely summarizing the o ther .  The 

I in tent  is not to  indicate a l i t e r a l  understanding but to  convey tha t  the 

speaker appreciates the other person's fee l ings .  

I The f i f t h  general category Is " A t t r i b u t i o n  Statements", or  mlndreading, 

In Got tman's schema. S u b c a t e g o r f e s  i n d i c a t e  whether the  speaker is  

I a t t r i b u t i n g  Ideas or ~ and to whom the a t - t r lbu t lons are being made. 

I At t r i bu t i ons  be In reference to past (e .g . ,  "He came late to  get the may 

ch i ldren j us t  to  keep me wa i t i ng " ) ,  present (e.g.  "You're saying tha t  so you 

I can be sure I don ' t  get any week-night v i s i t s  n) or fu ture  behaviors (e.g.  

I 
I 
I 
I 
I 
I 
I 

" H e ' l l  never get them back on t ime. n ) 

The s i x th  category of  "Proposed Solut ions"  is used to code "proposed: . . . .  

so l u t l on~  ' focusing on ~ wlves or both par t ies .  I t  is also used to  

code statements of ~r_gJzIJim~ ¢Lth ~ ~o lu f lon  or other  EQJ:L~IZQr,~L[~- ~ o l u t l o n  

¢aJ . 

The seventh heading,  "Agreements" codes s ta tements  of  s u b s t a n t i v e  

consensus. Mediations which begin with statements l i ke  "you already agree 

tha t  you want j o i n t  custody" would be coded agreement--before ~dJJLtLoJ1. 

S imi la r  polnts of agreement during the session would be coded agreemenes-- 

here and now. Final =%eJ:J:J_QmeJLt statements r e f l e c t  comments In reference to 

the f i na l  agreement; the ~ dJL~J:LI4%J¢~ subcategory codes statements such 

. , ,  ' L "  

l 

l 

as: 

Mediator: I f  you have prob lems. . .you ' re  always welcome to come back 
here. 

The f i na l  category " I n te r rup t i ons "  was added to al low for  the systematic 
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coding o f  i n t e r r u p t i o n s  inc lud ing  who was in te r rup ted  and by whom. 

Each behavior  is not on ly  assigned a behavior code, i t  is a lso codedas 

d e c l a r a t i v e  or  i n t e r r o g a t i v e ,  o r i g i n a t i n g  from a given pa r t y ,  d i rec ted  to  a 

given par ty  or  pa r t i es  and p o s i t i v e ,  negat ive or neutra l  in tone.  

In using the coding system, each coder l i s tened to  a few minutes of  the 

tape to  I d e n t i f y  the voices o f  the ac tors .  The tape was then rewound and 

advanced to  the two minute mark. E igh t  un i ts  of  speech were coded and the 

tape was advanced to  the four  minute mark. This procedure was repeated u n t i l  

the tape(s)  o f  the session(s)  was concluded. 

To t e s t  t h i s  system, a one hour long session was coded In i t s  e n t i r e t y  

and then recoded using the two-minute mark I n te rva l s .  The correspondence 

between t he  r e s u l t s  y i e l d e d  by the  two procedures  was e x t r e m e l y  h i g h .  

S i m i l a r l y  when two I n d i v i d u a l s  I ndependen t l y  coded a taped sess lon ,  t he  

i n t e r r a t e r  r e l i a b i l i t y  proved to be .91 on the Ind iv idua l  behavior codes. 

Chapter 9= Process and Outcome In O!vorceHedla# lon 

A t o t a l  o f  81 m e d i a t i o n s  were u l t i m a t e l y  tape reco rded  and coded 

according to the system ou t l i ned  above. Of these, 51 (64 percent)  reached 

an agreement on custody,  v i s i t a t i o n  or both. Another 22 did not  reach any 

agreement. The remaining seven cases resu l ted in e i t h e r  a p a r t i a l ,  temporary 

or Inconc lus ive outcome and were the re fo re  excluded from f u r t h e r  ana lys i s .  

The dura t ion  of  the mediat ions ranged from 18 minutes to  one s l i g h t l y  over 

three hours. The average length was 95 minutes. 

Based on the frequency d i s t r i b u t i o n  Of the speaker codes, speaker t ime 

appears to  be f a i r l y  evenly d iv ided among the pa r t i es  In a mediat ion session.  

However, while mediators generally speak to both partles, husbands and wlves 

typically address their remarks to the mediator. Mediators seem to be 
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sens i t i ve  to t h l s  fac t  and Indicate In p r i va te  Interviews tha t  they of ten 

point  out to  the speakers tha t  they need to communicate d i r e c t l y .  

Mediators are also responsible fo r  most of  the quest ion ing.  About a 

qua r t e r  o f  the  mediators 'comments are ques t ions ,  w h i l e  o n l y  about e i g h t  

percent of  the spouses' verbal behavior is quest ioning.  Fur ther ,  mediators '  

I 
I 

statements are genera l ly  (80%) neutral or pos i t i ve  in tone, whi le over ha l f  

of  the statements made by husbands and wives are negat ive. 

Comparing speakers on the percentage of  t h e i r  statements coded under 

I 
I 
I 

each of  the e igh t  major categories reveals few d i f fe rences .  About 25 percent 

of  the mediators '  comments are coded under the heading of  "Process N, I .e .  

informing c l i e n t s  about mediation, es tab l i sh ing  the agenda, refocusing the 

conversation and guiding the spouse's negot ia t ing .  Mediators, as opposed to  

disputants,  also do more rephrasing of statements made by another and o f f e r  

I more p:roposals about possible agreements. Spouses, by cont ras t ,  o f f e r  more 

s ta tements  o f  I n f o r m a t i o n ,  more s ta tements  s e l f - d i s c l o s i n g  Ideas and 

I fee l ings ,  and more a t t r l b u t l o n  or "mlndreadlng" about what others feel and. 

do. In other words, i t  appears tha t  mediators, as opposed to spouses, do 

I play a very neutral  ro le but not a p a r t i c u l a r l y  passlve one. Mediators 

I 
I 

a c t i v e l y  gather fac ts ,  s o l i c i t  Input and propose so lu t ions .  

The major categor ies used to categor ize the Ind iv idual  behaviors proved 

to be an e f f e c t i v e  means of helping coders to choose behavior codes fo r  

I 
I 
I 

statements. However, we found tha t  an emplr lcal  examination of how the 32 

Indiv idual  behaviors related to one another did not p a r t i c u l a r l y  m i r ro r  the 

p r i o r i  coding c l a s s i f i c a t i o n .  Instead, a fac tor  analys is  of the ind iv idua l  

behaviors produced e ight  factors when mediators'  statements were analyzed 

and seven factors  when spouses' statements were analyzed. 

I 
I 
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The factors  tha t  emerged for  mediators Included: 

Fact-F inding:  
summar Iz I ng o ther ,  
check I ts accuracy. 

cons is t ing of statements requesting Informat ion, and 
I . e .  revlewlng the Information and se l f -d i sc losu res  to  

Coaching behav io r :  sugges t ing  how to  n e g o t i a t e  and c o r r e c t i n g  
Inappropr iate negot ia t ing  behavior as well as providing Information about the 
mediation process. 

C h i l d  Advocacy: c o n s i s t i n g  of  a t t r i b u t i o n  s ta tements  about the 
behaviors or feelings of children. 

A t t r i b u t i o n  A t t i t ude :  Including an array of comments which have to do 
wlth what one spouse, both spouses or some other party th inks  or fee ls .  

A t t r i b u t i o n  Behavior: Including mediators'  a t t r i b u t i o n s  about spouse's 
past, present or fu ture  behavior. 

D i r e c t i n g  Process to  a S o l u t i o n :  c o n s i s t i n g  o f  r e f o c u s i n g  the 
discussion and suggesting so lu t ions .  

Reacting t o  So lu t ion:  agreeing with proposed so lu t ions or Iden t i f y ing  
problems with them. 

Consol idat ing Agreement: Including statements regarding points of  
agreement, l d e n t l f y l n g  Items to be Included In the f l na l  agreement, and 
o f f e r i ng  pos i t i ve  reinforcement for  const ruct ive bargaining. 

The spousal behaviors produce the fo l lowing factors:  

Cooperative Talk:  rewarding one another for  cooperat ive or helpful  
statements, o f f e r i n g  summary or r e f l e c t i v e  statements about what another says 
and agreeing with what another says. 

Chi ldren Talk:  o f f e r i ng  a t t r i b u t i o n s  of ch i l~ ren ' s  a t t i t u d e s / f e e l i n g s  
and behavior as well as requests for  Information about ch i l d ren .  

Se l f -D isc losure :  prov id ing one's own feel ings and making a t t r i b u t i o n s  
about another 's fee l ings .  

A t t r i bu t i ng -D isag ree ing :  Including a t t r i bu t i ons  of o thers '  behaviors, or 
fee l ings and disagreement with another 's statement. 

D i rec t ing  Negot ia t ion:  cor rec t ing negot iat ion behavior; refocusing the 
conversat ion, es tab l i sh ing  the agenda and suggesting how to negot ia te.  

S o l u t i o n  T a l k :  I nc l ud i ng  s o l u t i o n s  regard ing  what e i t h e r  or  both 
spouses might do and problems perceived with the pa r t i cu l a r  so lu t l on .  

Mediation Process: Now and Later:  Including statements/questlons about 
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using mediat ion,  both now and la te r  should f u r t he r  problems a r i se .  

We analyzed these composite scores of  behaviors based on the empir ica l  

fac to rs ,  as well  as the ind iv idual  behaviors, to  determine I f  e i t h e r  approach 

could d i s t i n g u i s h  between those cases tha t  s e t t l e  and those t ha t  do  not .  

Several  di f ferences at  the  level, of  I n d i v i d u a l  behav io rs  emerged. 

I 
I 

S p e c i f i c a l l y ,  In cases tha t  s e t t l e ,  mediators spend more t ime on the terms of  

the f i na l  agreement and more t ime discussing poss ib le  so lu t ions  In general 

te rms.  They a l so  spend less t ime e x p l a i n i n g  med ia t i on  to  c l i e n t s  and 

I 
I 
I 
I 
I 
I 
I 
I 

comparing and con t ras t ing  I t  wi th o ther  set t lement  forums. F i n a l l y ,  they 

spend less t ime request ing or making d isc losures of fee l ings  and making 

at -kr ibut lons about o thers '  Ideas or behaviors. 

With respect to spouses, we f ind  tha t  In successful cases, spouses do 

less at -hr ibut lng about behaviors and fee l ings  and o f f e r  more empathe t l~  

statements, more statements of agreement and more o f f e r s  of  proposals . . . .  

When we move to the composite measures of  behaviors based on the f a c t o r  

a n a l y s i s ,  we f i n d  no d i f f e r e n c e s  In spouses '  behav io rs  r e s u l t i n g  In 

agreements and no agreements. However, among mediator behaviors, three o f  

the e igh t  composite measures show s i g n i f i c a n t  d i f f e rences .  In successful 

cases, mediators engage In more behaviors to  conso l idate  agreements, spend 

less t ime coaching negot ia t ing  and make fewer a t t r i b u t i o n s .  

One p laus ib le  In te rp re ta t i on  fo r  these pat~rerns ls t ha t  par t ies  who 

I 
I 

communicate poor ly ,  even ang r i l y ,  need more coaching In how to negot ia te .  

S i m i l a r l y ,  such couples may communicate so poor ly  tha t  the mediator begins 

making assumpt ions and a t t r i b u t i o n s .  The data c l e a r l y  underscores the  

I 
I 
I 

importance of  promoting empathy In medlatlon sessions. 

Desp i te  the  problems In i n t e r p r e t i n g  the r e s u l t s ,  the approach o f  
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a n a l y z i n g  the  m e d i a t i o n  process  by cod ing the  c o n t e n t  and tone  o f  a 

rep resen ta t i ve  sample o f  sentences from mediators and spouses Is a novel and 

i n t e r e s t i n g  means of  s#udylng the mediat ion process. This approach can 

provide Ins igh ts  in to  the format o f  the mediat ion session,  the v a r i e t y  o f  

ro les  played by each ac to r ,  and even tua l l y  may be used to  t e s t  theor ies  about 

the stages o f  the mediat ion process and the best techniques to  deal wi th 

anger ,  Imbalances o f  power,  Impasses and s i m i l a r  breakdowns In the  

process. 

Chapter TO. P r e d l c t l n g  Outcomes in Ned la t ion :  The In f luence  o f  People and 
Process 

Ano the r  approach to  t he  s tudy  o f  m e d i a t i o n  outcomes compares the  

c h a r a c t e r i s t i c s  o f  d lsputes and d ispu tan ts  as well as mediator  behaviors.  To 

da te ,  these va r iab les  have not  been examined s imul taneous ly .  For example, 

one body o f  l i t e r a t u r e  deals wi th  mediator s t y les  or  ro les  (Slmkln, 1971; 

Kressel ,  1977; Kochan and J l ck ,  1978) or the p r i nc ipa l  events or stages o f  

the mediat ion process (Black and Jof fee,  1978; Coogler, 1978; Ml lne,  1978; 

Haynes, 1981). The under ly ing  assumption i s  t ha t  mediator behaviors have a 

s i g n i f i c a n t  impact on the success of  the session. 

The second set  of  l i t e r a t u r e  suggests t ha t  the outcome of  mediat ion is 

l a r g e l y  d i c t a t e d  by p r e - e x i s t i n g  c h a r a c t e r i s t i c s  o f  t he  d i s p u t e  and 

d ispu tan ts .  For example, according to some researchers, s u i t a b i l i t y  fo r  

mediat ion is t i e d  to  the degree of  ambivalence about the d ivorce ,  the level 

of  anger and the coup le 's  a b i l i t y  to  communicate (Kresse l ,  ~:L a l ,  1980). 

Others have discovered t h a t  the I n tens i t y  of  the d ispute  (Kochan & J lck ,  

1978) and the r e l a t i v e  a t t r ac t i veness  of the a l t e r n a t i v e s  to s e t t l i n g  i n  

m e d i a t i o n  ( F e l s t l n e r  & W i l l i a m s ,  1980) are r e l e v a n t  In d e t e r m i n i n g  the  
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outcome of mediation. 

In our longi tudinal  survey of c l i en t s  in three court-based mediation 

programs, we co l lected background Information about the dispute and the 

disputants p r io r  to any mediation attempto Three months fo l lowing t h e i r  

placement In mediation, we asked respondents to indic~te how well or how 

poor ly  they f e l t  the mediators handled a v a r i e t y  o f  tasks  c i t e d  In the 

l i terature as cruc ia l  to successful mediations. This enabled us to assess 

the re la t i ve  Importance of disputer disputant and mediator charac te r i s t i cs  In 

successful versus unsuccessful cases. 

The analysis begins with a factor  analysis of the variables per ta in ing 

to background charac te r i s t i cs  of  the dispute and disputants.  This procedure 

y ie lds s ix  fac tors .  These factors Include: 1) nature of the re la t ionsh ip  

with an ex-spouse (e.go, level of v iolence, level of general cooperation, 

degree of cooperative parent ing);  2) acceptance of the divorce (e .g . ,  KItson 
p 

attachment to ex-spouse Index, mutual i ty  of the dec is ion) ;  3) balance of  

power (e .g. ,  a b i l l t y  to present one's pos i t ion In a dispute, past h is tory  of  

u n i l a t e r a l  dec is ion  making); 4) eva lua t i on  of  oneVs chances using 

a l ternat ives (e .g . ,  chances of acceptable outcomes In media?Ion, chances of  

successful outcomes In cour t ) ;  5) duration of the dispute; 6) perceived 

amount of disagreement over custody and v i s i t a t i o n .  

A s i m i l a r  f a c t o r  ana lys i s  using 24 statements about the mediat ion 

process y l e l d s  e i gh t  f ac to rs  of  which the f i r s ?  four  accounted fo r  the 

maJority (72~) of the explained variance. The four factors used In subsequent 

analysis are: 1) communication f a c i l i t a t i o n  (e .g . ,  Mediation gave me a 

chance to express my point of view. Mediation brought issues, problems and 

feel ings out into the open);-2) d i f fus ion  of anger (e .g . ,  I f e l t  angry during 
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much of  the session,  I f e l t  I was always on the de fens ive) ;  3) s e t t i n g  the 

stage (I d i d n ' t  r e a l l y  understand what was supposed to happen, mediat ion was 

rushed);  4) c l a r i f i c a t i o n  and ins igh ts  (Mediat ion helped me b e t t e r  understand 

my own fee l i ngs  and needs. Mediat ion helped me understand my ex-spouseVs 

p o i n t  o f  v iew. )  

Our dependent va r iab les  inc lude whether or  not  the respondent reported a 

temporary o r  p a r t i a l  set-f lement, a f u l l  se t t lement ,  or no set-~lement, and the 

user ' s  w i l l i n g n e s s  to  recommend the process to  o thers .  

To determine how wel l  the background fac to rs  and the mediator  fac to rs  

ere able to  p r e d i c t  the actual outcome in mediat ion,  d l s c r l m l n a n t  ana lys is  

was performed. Using a l l  the preceding fac tors  we were on ly  able to  p red i c t  

set t lements  In about h a l f  of  the cases. We were be t te r  able to  p r e d i c t  f u l l  

agreements and were able to  c o r r e c t l y  c l a s s i f y  67 percent o f  these cases. 

However, I t  proved to  be f a r  more d i f f i c u l t  t o  p r e d i c t  t he  p a r t i a l  o r  

temporary se t t l ements .  Only 15 percent  were c o r r e c t l y  c l a s s l f l e d ,  and the 

m a j o r i t y  (61%) were i n c o r r e c t l y  assigned to the successful mediat ion group. 

Of  the var ious fac to rs  used in the ana lys is ,  the one which aided most in 

outcome p r e d i c t i o n s  was the med ia to r ' s  a b i l i t y  to f a c l l r t a t e  communication. 

Th is  was fo l lowed by: 

Prov id ing  c l a r l f l c a t l o n  
Evaluat ion o f  chances 

and ins igh t  
using a l t e r n a t i v e s  

Magnitude of the dlspute 
Duration of the dispute 
Rela t ionsh ip  w i th  an ex-spouse 
Balance of  power 
D i f f u s i o n  o f  anger 
Acceptance of  the d ivorce 
Se t t i ng  the stage 

In a second discrlminant analysls, we used the 

respondents' willingness to recommend mediation. We 

factors to predict 

correctly predicted 
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(93%) w i l l i n g n e s s  to  recommend the process, but  were less successful  (75%) In 

p red i c t i ng  unw i l l i ngness  to  recommend media t ion .  The f o l l o w i n g  ind ica tes  the  

order in which the fac to rs  cont~-lbuted to p r e d i c t i n g  respondents '  w i l l i n g n e s s  

to recommend media t ion :  

F a c i l i t a t e  communication 
P r o v i d e  c l a r i f i c a t i o n  and I n s i g h t s  
D i f f u s e  anger 
Magnitude of  the  d ispute  
D u r a t i o n  o f  t he  d i s p u t e  
Re la t ionsh ip  wi th  an ex-spouse 
Eva luat ions  o f  chances of  ga ln lng custody 

Balance o f  power 
Acceptance of  d ivorce 
Se t t i ng  the stage 

Overa l l ,  our a b i l i t y  to  p red i c t  outcomes in mediat ion is both modest and 

l im i ted  l a rge l y  to  i d e n t i f y i n g  those who succeed and are s a t i s f i e d  wi th  the.~ 

process. The reasons fo r  t h i s  l im i ted  success are probably numerous. F i r s t ,  

i t  Is poss ib le  t h a t  we have not accura te ly  measured, or  perhaps n o t I n c l u d e d ,  

the c h a r a c t e r i s t i c s  of  d isputes ,  d isputants  or mediators ,  t h a t  would allow, 

fo r  g rea ter  p r e d i c t i o n s .  Second, our l im i t ed  p r e d i c t i o n  may be in par t  the 

r e s u l t  o f  r e l y i n g  on repor ts  from only  one member o f  the couple.  I t  may be 

necessary to  consider  the n a t u r e  of repor t  from each par ty  as wel l  as the 

congru i t y  or  discrepancy between t h e i r  responses. I t  may a lso be t h a t  the 

screening c u r r e n t l y  conducted by the cour ts  and the ensuing d ive rs ion  o f  

cases Invo lv ing  severe pathology and abuse has e l im ina ted  from the sample 

those cases least  su i ted  to medlat lon,  thus l i m i t i n g  our a b i l i t y  to  p r e d i c t  

which cases w i l l  not  s e t t l e ,  

To the ex ten t  t h a t  we can p red i c t  outcomes, we f i nd  t h a t  the keys are 

users '  percept ions of  the media tor 's  a b i l i t y  to  f a c i l i t a t e  communication and 

provide them wi th  a be t t e r  understanding of t h e i r  own fee l i ngs  as well  as 
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those of  t h e i r  c h i l d r e n  and ex-spouses. Though less Important ,  the pre- 

e x i s t i n g  c h a r a c t e r i s t i c s  o f  d isputes and d isputants  which seem most re levant  

are the  d u r a t i o n  o f  t he  d i s p u t e ,  i t s  I n t e n s i t y ,  and the  q u a l i t y  o f  the  

r e l a t i o n s h i p  wi th  the ex-spouse. 

Chapter 11. Parental Reactions to Nadlatlon and AdJudlcation Experiences 

Evaluating thel v i a b i l i t y  of custody mediation involves more than 

determin ing se t t lement  ra tes ,  the nature of  cases which se~r le ,  and immediate 

c l i e n t  reac t ions  to  the process. Considerat ions of  user s a t i s f a c t i o n  and the 

d u r a b i l i t y  of  agreements over t ime are equa l ly  important .  " 

Our l ong i t ud ina l  survey al lowed us to gather respondents'  react ions to  

cour t  and, in th ree of  our s i t e s ,  t h e i r  react ions to  a mediat ion twelve to  

f i f t e e n  months a f t e r  the i n i t i a l  In terv iew.  Our r e t r ospec t i ve  survey of  

c l i e n t s  of  these court-based mediat ion programs In 1978, and those who had 

custody d isputes in Colorado in 1978, provide the basis fo r  an even longer-  

term eva lua t ion .  

One f i n d i n g  Is c l ea r :  regardless of  the year in which the sample was 

drawn, and regard less o f  whether or not mediat ion was at tempted, a maJor i ty  

of a l l  pa r t i e s  w i th  a custody d ispute do not perceive the legal system to be 

a s a t i s f a c t o r y  means of  processing d ivorces.  Of those exposed to  a custody 

study, near ly  as many were d i s s a t i s f i e d  wi th t h i s  process. One basic source 

o f  t h e  d i s s a t i s f a c t i o n  w i t h  t h e  c o u r t s  s tems f r om a f u n d a m e n t a l  

d i s s a t i s f a c t i o n  wi th  reso lv ing  what are percelved to be personal ,  p r i va te  

issues in a pub l i c  forum. Those who divorced w i thou t  con tes t ing  custody 

(1981 sample) were s l i g h t l y  less c r i t i c a l  of the cour ts ,  and t h i s  was perhaps 

due to  less contac t  wi th  and less dependence upon the cour t  system. 
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When exposed to  the a l t e r n a t i v e  o f  med ia t ion ,  most respondents, In 1978 

and 1981, p re fe r red  t h i s  method of  d ispute  r e s o l u t i o n .  The po in ts  perceived 

in i t s  f a v o r  I n c l u d e  I )  i t s  a b i l i t y  t o  i d e n t i f y  t he  r e a l ,  sometimes 

under ly ing ,  Issues in a d ispute ;  2) the f a c t  t h a t  the mediat ion process 

seemed less rushed and s u p e r f i c i a l ;  3) the tendency fo r  mediat ion to  focus on 

the needs o f  the c h i l d r e n ;  4) the oppo r tun l t y  i t  provided I nd i v i dua l s  to  be 

heard and to  voice op in ions ;  and 5) the less tense and defensive at~mosphere 

i t  a f f o rds .  
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S a t i s f a c t i o n  w i th  the mediat ion a l t e r n a t i v e  was g rea tes t  In the 1981 

sample. Respondents in the 1978 sample were less un i fo rm ly  compl imentary.  

There are several poss ib le  reasons fo r  t h i s  f i n d i n g .  One p o s s i b i l i t y  Is ,  of  

course, t h a t  w l th  g rea te r  distance, mediat ion is viewed wi th  less enthusiasm. 

Conceivably those c loser  to  the event are more impressed by the f ac t  t h a t  + 

they  d e a l t  r a t i o n a l l y  w i t h  t h e i r  e x - s p o u s e ,  are less  l i k e l y  to  have 

experienced subsequent problems and are most apt to  remember being pleased by 

the med ia to r ' s  concern and a t t e n t i o n .  I t  is a lso poss ib le  t ha t  mediat ion has 

gained acceptance over t ime and has met w i th  a more recep t i ve  c l i e n t  base in 

recent  years.  Another,  and compel l ing,  p o s s i b i l i t y  Is t ha t  the mediat ion 

s e r v i c e s  p r o v i d e d  by the  c o u r t s  have Improved over  t i m e .  In 1978 the  

Connect icut  program had been operat ing fo r  less than a year,  and the o ldes t  

p rogram,  In Los Angeles, was only f i ve  years o ld .  

+-, + ~  . • 
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Among respondents from the 1981 sample, on ly  25 percent o f  the non- 

custodians who did not contest  custody and 25 percent of  those who contested 

but  m e d i a t e d  t h e i r  agreement r e p o r t e d  they  were d l s s a t l s f l e d  w i t h  the  

arrangement. However, near ly  70 percent of the non-custodians who contested 

custody through the adversar ia l  forum and 70 percent of  those who did not 
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s e t t l e  In mediat ion were d i s s a t i s f i e d .  This t e s t  of  the perceived fa i rness  

o f  each process sugges ts  t h a t  success fu l  m e d i a t i o n  may promote g r e a t e r  

s a t i s f a c t i o n  wi th  the u l t i m a t e  arrangement even i f  t h i s  arrangement Is not 

the one fo r  which users were probably hop ing.  

There are two aspects of  long-term compliance we can cons ider .  These 

include the  r e g u l a r i t y  o~ v i s i t a t i o n  and the r e g u l a r i t y  o f  c h i l d  support .  

Although the l a t t e r  Issue was not mediated, we might l o g i c a l l y  expect any 

c o n c i l i a t o r y  bene f i t s  o f  custody mediat ion to extend to  t h i s  area as we l l .  

In cons ider ing  repor ts  from those who are to  be rece iv ing  suppor t ,  we 

can sa fe l y  assume t h a t  we are rece iv ing  conservat ive accounts of  payment 

performance. The 1981 adversar ia l  sample reported non-payment pat terns  in 

over a ha l f  o f  the cases, but fa r  fewer of  the non-contested cases and those 

who mediated, regard less of  outcome, were remiss in t h e i r  payment. However, 

t h i s  poorer performance in the adversar la l  sample does not hold f o r  the 1978 

sample. Among t h i s  popu la t ion ,  non-payment Is comparable fo r  those who 

success fu l l y  mediated and the adversar la l  sample, and the i nd i v i dua l s  wi th  

the poorest performance pat te rn  are those who mediated unsuccess fu l l y .  

Pat terns regard ing compliance wi th v i s i t a t i o n  pat te rns  In the 1981 

sample vary depending on whether custodians or non-custodians are r e p o r t i n g .  

Among custod ians,  the tendency Is f o r  about 30 percent of  a l l  the groups to  

repor t  t h a t  v i s i t a t i o n  o f ten  does not occur. Reports from non-custodians,  by 

c o n t r a s t ,  I n d i c a t e  b e t t e r  v i s i t a t i o n  per formance f o r  those who reach 

agreements In mediat ion and poorer performances among those reaching no 

agreement In mediat ion and the adversar ia l  sample. Once  again, however, 

these pat te rns  are reversed when we consider the non-custodia l  repor ts  from 

the 1978 sample. The adversar la l  sample does the best job of  v i s i t i n g .  
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The sample exposed to mediation in 1981 was asked to  evaluate whether 

the process had any long-term e f f ec t  on t h e i r  r e l a t i onsh ip  with t h e i r  ex- 

spouse. At the t ime of our f ina l  in terv iew,  about 12 months a f t e r  mediat ion,  

about a t h i r d  of  the sample f e l t  I t  had helped the r e l a t i o n s h i p .  However, 

successful mediation dld not t r ans la te  in to fewer problems with v i s i t a t i o n  

for  t h i s  sample. 

Those In the 1981 sample who se t t led  In mediation were s l i g h t l y  less 

l i k e l y  to  have been back to  cour t  to modify custody or v i s i t a t i o n  or because 

of contempt c i t a t i o n s ,  temporary res t ra in i ng  orders  or mod i f i ca t ion  of c h i l d  

support. S l i g h t l y  over 30 percent  of the unsuccessful mediation cases and 

a d v e r s a r l a l  cases had re tu rned  to c o u r t ,  but  o n l y  21 pe rcen t  of  those 

s e t t l i n g  in mediation had returned. In the 1978 sample, about a quarter  o f  

every group had re tu rned  to cour t  over custody or v i s i t a t i o n  . . . . . .  

In both the 1978 and 1981 samples, we do note modest savings in time and 

money associated wlth mediation cases r e s u l t i n g  in agreements. Moreover, 

even when I t  Is unsuccessful,  mediation does not seem to create add i t iona l  

delays or expenses. 

Final conclusions are d i f f i c u l t  to draw, espec ia l l y  in l i g h t  of the 

d iscrepant  f ind ings  from the 1981 and 1978 samples. However, we can conclude 

tha t  although mediation does not always f u l f i l l  the ex t ravagan t  promises made 

on I t s  behal f ,  we continue to observe d i f fe rences between those who mediate 

and those who do not  12-15 months and even 4-5 years l a t e r .  Th is  Is 

espec ia l l y  noteworthy given the fac t  tha t  par t ies  who are in the process of a 

divorce and/or custody dispute general ly  have long-standing and intense 

c o n f l i c t s  wi th one another and tha t  mediation in our cour t  based se t t i ngs  ls 

t y p i c a l l y  a b r i e f  In tervent ion las t ing only one session. 
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Chapter 12. Ch i ld ren  and t h e M  ed la t l on  Process 

I t  has been pro jec ted t h a t  i f  cu r ren t  pat terns p e r s i s t ,  over a t h i r d  o f  

the c u r r e n t  generat ion o f  ch i l d ren  w i l l  experience a parental  d ivorce before 

t he  age o f  e i g h t e e n .  The l i t e r a t u r e  on c h i l d r e n  and d i v o r c e  g e n e r a l l y  

repor ts  det r imenta l  e f f e c t s  f o r  the ch i l d ren  of  divorced f a m i l i e s ,  Inc lud ing  

aggression and depression.  There has been no l i t e r a t u r e  to  date,  however, 

which d i r e c t l y  addresses the consequences fo r  ch i l d ren  of  var ious parental  

d i s p u t e  r e s o l u t i o n  experiences Inc lud ing a non-contested d ivorce ,  versus 

those who f o rma l l y  contes t  custody In the cour ts  and those who fo rma l l y  

con tes t  custody but a t tempt  to  resolve the problem in media t ion.  

Such a comparison was one of  the goals In the Dlvor~e Mediat ion Research 

P ro j ec t .  "The data Is drawn from the f i r s t  (pre-media t lon)  survey wi th the 

1981-1982 samples and the f i n a l  In terv iew wl th these parents 12-15 months 

l a t e r ,  in the  p r e s e n t  ana lyses  we have e l i m i n a t e d  r e p o r t s  f rom non- 

custodians and f r o m  those who produced p a r t i a l  or  temporary agreements In 

media t ion ,  such as agreements to  seek counsel ing.  

The dependent measures of  ch i l d  adjustment focuses on one c h i l d  in the 

f a m i l y .  Whenever the fam i l y  Included a 6-11 year o ld c h i l d ,  t h i s  was the 

" t a r g e t "  c h i l d .  Where there  were no 6-11 year o lds ,  parents were randomly 

d i rec ted  to  evaluate the o ldes t  or  youngest c h i l d ,  o~ of  course, the on ly  

c h i l d .  The parental  eva lua t ions  Include modi f ied versions of  the Achenbach- 

Edelbrock c h i l d  behavior c h e c k l i s t  global Index and subscales o f  aggression,  

depression,  socia l  w i thdrawa l ,  somatic complaints and del inquency.  Items 

developed by Olsen, e t  al (1979) and o r i g i n a l  items were also included. 

These s ing le  items were fac to r  analyzed and reduced to create three Ind ices:  
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I) qual l ty of the chl ldts relat ionship with the custodial parent; 2) 

acceptance of the divorce; and )) problems with custody arrangement and the 

d I vorce. 

At the tlme of the In i t la l  Intervlew the non=contested cases clearly 

involved t~e most recent disputes and the cooperation level was greates t  

among paren ts  In t h i s  group.  Once we c o n t r o l  f o r  d i s t a n c e s  s e p a r a t i n g  

spouses, we f ind  tha t  those who u l t ima te l y  succeeded in mediation had the 

most v i s i t a t i o n  a t  the i n i t i a l  I n t e r v i e w .  S i m i l a r l y ,  pa ren ts  in the  

adversar la l  group reported somewhat poorer l n l t l a l  chi Id adjustments as 

measured by the socia l  wi thdrawal,  delinquency and somatic complaint  sub- 

scales. Thus, although the d i f ferences are not s t a t i s t i c a l l y  s i g n i f i c a n t ,  

some I n i t i a l  d i f fe rences do e x i s t  across the groups p r i o r  . to exposure to. 

med I at  Ion. 

However, there were s i m i l a r i t i e s  as we l l .  For example, across a l l  

groups about 20 percent of the parents reported tha t  the chl Id was angry wi th 

h is /her  mother because of the divorce and about equal numbers were angry with 

h is /her  fa ther .  A b e l i e f  tha t  the ch i l d  f e l t  worried and pressured to take 

sides or a sense tha t  the chi I d had taken sides was another common concern 

for  parents. S i m i l a r l y ,  across the groups, parents were concerned about the 

fac t  t ha t  the ch i l d  did not accept the divorce and the fac t  tha t  the ch i l d  

would not dlscuss the divorce.  

Our indepth Interviews with a small number of ch i ld ren  indicated tha t  

most ch i ld ren  did not see the mediator and some were t o t a l l y  unaware tha t  

mediation occurred. Most of fhe ch i ld ren  who dld see the mediator enJoyed 

the oppor tun i ty  to  be heard and most pa ren ts  indicated tha t  they l iked the 

idea of the med la to r  l i s t e n i n g  to and r e a s s u r i n g  the c h i l d .  The on ly  
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s t a t i s t i c a l l y  s i g n i f i c a n t  long-term d i f fe rences  between ch i l d ren  who saw the 

mediator  and those who did not  seemed to  be t ha t  parents whose ch i l d ren  were 

Involved in the mediat ion process were, at  the f i na l  i n te rv iew ,  more apt to 

say t h a t  the c h i l d  understood what the divorce and custody d ispute  was about 
/ 

and were more apt  to  repor t  t h a t  t h e i r  ex-spouse had a good r e l a t i o n s h i p  wi th 

the c h i l d .  

C h i l d r e n  who were seen by cus tody  e v a l u a t o r s  were a l s o  g e n e r a l l y  

p o s i t i v e  about the experience and appreciated the a t t e n t i o n  and concern. By 

con t ras t ,  most ch i l d ren  who had been to cour t  descr ibed the experience as 

scary and noted t h a t  they were nervous tha t  the judge would make the w r o n g  

dec is ion .  

At the f i n a l  i n te rv iew,  the c h i l d ' s  unwi l l ingness  to  accept and to 

discuss the d ivorce had decl ined s l i g h t l y  but cont inued to  be mentioned by 

20-50 percent of  the parents In each group. Many parents a lso cont inue to 

repo r t  the need fo r  g rea ter  r ou t l ne  and s t a b i l i t y  In the c h i l d ' s  l i f e .  In 

a l l  the groups, the c h i l d ' s  anger had decreased but he r /h i s  worr ies about 

t ak ing  sides had not dec l ined.  

In o ther  words, fo r  many respondents, very real adJustment problems 

ex is ted  a year a f t e r  the d ivorce.  In an e f f o r t  to  determine what fac to rs  a id  

or h inder the adJustment, we performed m u l t i p l e  regression analyses using 

each of  our dependent measures and those Independent va r iab les  which are 

t y p i c a l l y  ment ioned In the  l i t e r a t u r e  as I n f l u e n t i a l  In c h i l d r e n ' s  

adJustment. These Independent var iab les  f a l l  in to  the general ca tegor ies :  

1) background of  the f am i l y ,  such as number of  ch i l d ren ;  2) d i spu te /d i vo rce  

s p e c i f i c  fac to rs  such as stage in the d ivorce;  3) ch i l d  s p e c i f i c  va r i ab les ,  

i n c l u d i n g  age and sex;  4) c u s t o d y / v i s i t a t i o n  v a r i a b l e s ,  such as the  
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r e g u l a r i t y  and f requency  o f  v i s i t a t i o n ;  and 5) c h a r a c t e r i s t i c s  o f  t h e  

parental  r e l a t i o n s h i p  such as cooperat ion,  v io lence dur ing the marr iage and 

d i f f e rences  in c h i l d - r e a r i n g  ph i losoph ies .  

E x p l a i n i n g  the  v a r i a n c e  In t he  Achenbach measures proved to  be 

exceedingly d i f f i c u l t .  In par t  t h i s  was no doubt due to  the small amount o f  

var iance present :  a l l  but one ch i l d  rated in the lowest t h l r d  o f  the scale 

p r i o r  t o  and f o l l o w i n g  , h e i r  p a r e n t s '  m e d i a t i o n  a n d / o r  a d j u d i c a t i o n  

exper iences. P red i c t i ng  the variance in the ind ices o f  adjustment /acceptance 

of the d ivorce ,  problems wi th  the d ivorce and q u a l i t y  o f  the r e l a t i o n s h i p  

wi th the custodian was somewhat be t t e r .  The adjusted r 2 ranged f rom 11 to  23 

percent .  

Looking across the regressions, we f ind  e i g h t  va r iab les  t h a t  make a 

s i g n i f i c a n t  c o n t r i b u t i o n  to  a t  leas,  ha l f  o f  the regress ion analyses. These 

v a r i a b l e s  are 1) c h i l d ' s  age; 2) leve l  o f  p h y s i c a l  v i o l e n c e  d u r i n g  the  

marr iage; 3) parenta l  cooperat ion at the f i n a l  In te rv iew;  4) changes In the 

c h i l d ' s  l i f e ,  e . g . ,  moves, changing schools,  held back a grade; 5) basic 

d i f f e rences  between parents in c h l l d r e a r l n g ;  6) c h i l d ' s  awareness of  the 

anger between p a r e n t s ;  7) d i s t a n c e  s e p a r a t l n ~  the  c h i l d  and the  non-  

custod ian;  8) frequency of  v i s l t a t l o n  at  the t ime of  the f i r s ,  i n te rv iew.  

These fac to rs  c l e a r l y  deal wi th fami l y  dynamics, c h i l d  c h a r a c t e r i s t i c s  and 

p a r e n t - c h l l d  r e l a t i o n s h i p s .  This suggests t h a t  these elements are more 

he lp fu l  in understanding c h i l d r e n ' s  adjustment than Is the formal d ispute  

s ta tus  of  the case or  the parents '  d ispute  r e s o l u t i o n  experience inc lud ing  

whether the case is non-contested, adversar ia l  or  mediated. I t  Is worth 

no t ing ,  however, t h a t  ,hose who success fu l l y  mediated do have the best r a t i n g  

on a l l  the Achenbach scales a t  the f i na l  In te rv iew wi th  the except ion of  t h e  
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somatic complaints subscale. 

There are a number of reasons why we may f a l l  to see more s i g n i f i c a n t  

d i f ferences In ch i l d  adJustment across the various dispute s tatus groups. 

F i r s t ,  we have not been able to p rec ise ly  recreate the Achenbach-Edelbrock 

measures; to  do so would requ i re  larger sample sizes so tha t  subscales could 

be developed separate ly  fo r  three age groups and both sexes, in add i t ion ,  

12-15 months may not  be a long enough span of  t ime In which to  see 

d i f ferences emerge. Another p o s s i b i l i t y  Is tha t  the measures are simply 

not sens l t ! ve  to  .divorce adJustment pat terns.  Parents who use mediation 

repor t  t ha t  the sessions focus on the ch i ld ren and aim at educating parents 

about c h i l d r e n ' s  needs In d i v o r c e .  These are not comments t y p i c a l l y  

p r o f f e r e d  about, c o u r t  hear ings  or  o the r  a d v e r s a r i a l  I n t e r v e n t i o n s .  

Nevertheless, our f ind ings  suggest tha t  the c h i l d s '  adJustment ls more a 

fac tor  of fami ly  dynamics and overa l l  environment than a r e s u l t  of having 

parents who do not contest  custody, mediate custody or pursue the Issue 

through the cour ts .  

Concluslons 

The three court-based services we studied represent three diverse means 

of de l i ve r i ng  custody mediation services In the publ ic  sector .  The f ind ings 

of our research Ind icate tha t  a l l  three formats are v iab le  as measured by 

t h e i r  a b i l i t y  to  produce mediated agreements and s a t i s f a c t i o n  among 

professional s t a f f  and c l i e n t s .  In a l l  three programs, set t lement  rates 

f l uc tua te  around 50 percent and c l l e n t  sa t l s fac t l on  ls high. Mediation ls 

p r e f e r r e d  over  e v a l u a t i o n s  and c o u r t  hear ings as a method of  r e s o l v i n g  

disputes over custody and v i s i t a t i o n .  Indeed, even c l l e n t s  who do not 
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s e t t l e  In mediat ion are t y p i c a l l y  s a t i s f i e d  w i th  the process and glad they 

attempted i t .  As a r e s u l t ,  a t  a l l  th ree s i t e s  c l i e n t s  are suppor t i ve  of  the 

I 
I 

idea of  mandatory mediat ion In cases o f  contested custody or v i s i t a t i o n .  

The r e s u l t s  o f  our research do not Ind ica te  a need fo r  more ex tens ive 

s c r e e n i n g  o f  c l i e n t s .  To the  ex-tent  t h a t  c l i e n t  c h a r a c t e r i s t i c s  are 

I 

I 
I 
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I n f l u e n t i a l  In p r e d i c t i n g  outcomes in med la t lon ,  It appears t h a t  recent  and 

less I n t ense  d i s p u t e s  are b e t t e r  s u i t e d  t o  t he  process than are cases 

invo lv ing  long-s tand ing and b i t t e r  c o n f l i c t s .  This f i n d i n g  is c o n s i s t e n t  

wi th the cou r t s '  cu r ren t  p rac t i ce  of  screening cases t h a t  Involve lengthy 

post-decree d ispu tes ,  abuse or long h i s t o r i e s  o f  soc ia l  agency I n t e r v e n t i o n .  

On the o ther  hand, our research does under l ine  the Importance of  mediator  

s k i l l  and t e c h n i q u e ,  a t  l e a s t  as p e r c e i v e d  by c l i e n t s ,  in p r o m o t i n g  

s u c c e s s f u l  r e s o l u t i o n s .  T h i s  sugges ts  t h a t  c o n t i n u e d  t r a i n i n g  and ~ 

o p p o r t u n i t i e s  fo r  pro fess ional  growth should remain cour t  p r i o r i t i e s  f o r  t h e y  

w i l l  help produce high set t lement  rates and user s a t i s f a c t i o n .  

In the course of  the Divorce Med!at lon Research P ro jec t  we have also: 

watched the serv ices o f fe red  In a l l  th ree  cour ts  change and evolve,and the 

number and v a r i e t y  o f  p u b l i c  and p r i v a t e  s e c t o r  programs Inc rease  

I 
I 

I 
I 

dramatically. Given the Increased Interest In divorce mediation In,the last 

three years, I t  was Inevltable that even as we were generatlng answers, s t i l l  

more empi r i ca l  quest ions regardlng the process would emerge. While these 

q u e s t i o n s  were beyond the  scope o f  our  r e s e a r c h ,  the  data  base we have 

compiled w i l l  be va luable In p re l im ina ry  exp lo ra t i ons  of  these issues and our 

f i nd ings  can help to  I d e n t i f y  and c l a r i f y  these fu tu re  research needs. 

For example, one model of serv ice d e l i v e r y  t h a t  has gained p o p u l a r i t y  In 

court-based programs in recent years c a l l s  fo r  an ind iv idua l  to  move from the 
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ro le  of mediator to the ro le of invest igator In cases tha t  do not se t t l e  

during mediat ion. Hennepln County's adoption of t h i s  procedure post-dated 

our survey ing In M inneapo l i s .  As a r e s u l t ,  we can o f f e r  no emp i r i ca l  

evidence regarding how th i s  a f fec ts  settlement rates or user sa t i s fac t i on .  

We can note that  the pract ice is cont rovers ia l ,  and In the eyes of some 

incongruent, with the concepts of sel f -determinat lon and neu t ra l i t y  stressed 

by mediation. However, many p rac t i t i oners  with whom we spoke, who have f i r s t  

hand experience with the system, feel that  I t  Is preferred by fami l ies  since 

I t  Insures them that  the evaluat ion w i l l  be done by someone they know and 

t r u s t  and can save t ime. Given i t s  potent ial  and the controversy surrounding 

i t s  use, the med ia t ion-arb i t ra t ion  approach warrants empirical research. 

Another issue that  has sparked controversy and that  i nd i rec t l y  af fects 

mediation services is that  of j o i n t  custody. The v i a b i l i t y  of j o i n t  custody 

and the adv i sab i l i t y  of strong presumptive leg is la t ion  favoring I t  has been 

the subject of considerable recent debate (Gardner, 1982; Car ro l l ,  1982; 

Schulman, 1982). Because many mediated agreements cal l  for  j o i n t  custody, 

empirical Information on the condit ions under which j o i n t  custody does and 

does not r e s u l t  in parenta l  s a t i s f a c t i o n  and c h i l d  adjustment would be 

valuable Information for mediators. However, as j o i n t  custody arrangements 

become more common, I t  w i l l  be essential to consider j o i n t  arrangements 

produced In medlatlon with those produced Independently by the par t ies ,  with 

the assistance of t h e i r  at-torneys or by court ru l ing over the object ion of 

one p a r t y .  The j o i n t  custody arrangements produced in each of  these 

procedures need to be compared fo r  completeness, the presence of  

unenforceable clauses, parental sa t i s fac t ion ,  ch i ld  adjustment, compliance 

and relltlgatlon. 
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Another subject deserving empir ical  at-kentlon Is the mediat ion of the 

f i n a n c i a l  aspec ts  o f  d i v o r c e .  At  p r e s e n t ,  most cou r t - based  m e d i a t i o n  

services l i m i t  the Issues they consider to  custody and v i s i t a t i o n .  However, 

I t  Is probable t ha t  over t ime many cour t  programs w i l l  begin to  include the 

mediation of f i nanc ia l  disputes and the p rac t i ce  has already been adopted in 

some cour ts .  I t  Is Important to consider how f i nanc ia l  set t lements mediated 

In the pub l i c  and p r i va te  sector compare to  each other  as wel l  as how they 

compare to those generated wl th independent legal counsel or  by the par t ies  

i 
I 
i 
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themse lves .  I t  has been suggested by some t h a t  the  p a r t y  w i t h  g r e a t e r  

f i nanc ia l  expertise, In many fami l i es  the husband, w i l l  be at an un fa i r  

advantage In producing the f inanc ia l  agreement w i thout  p r i va te  l ega lcounse l  

representing both pa r t i es .  On the other  hand, mediation proponents contend 

t h a t  the process I n s p i r e s  g e n e r o s i t y  In both p a r t i e s  and a l so  Improves 

subsequent compliance wi th these agreements. I f  t h i s  Is the case, women 

might be expected to receive higher awards and to bene f i t  from the more 

regu lar  r ece ip t  of  ch i l d  or fami ly  support In mediated s i t u a t i o n s .  

The l a s t  two Issues,  med ia t ion  and J o i n t  cus tody  and med ia t i on  o f  

f i nanc ia l  Issues, demonstrate the need fo r  empir ica l  research comparing the 

I 

publ ic  and p r i va te  sector divorce mediation experiences of  men and women. 

S p e c i f i c a l l y ,  research  needs to  document whether women and men are I n 

r e l a t i v e l y  equal bargaining pos i t ions on the Issues of custody, v i s i t a t i o n ,  

1 
1 
I 

child support, family support and the division o f  property. Further, I f  

power. Is unequally distributed, research must address to what extent thls 

Inequality Is balanced by a sensitive and skil led mediator. While balance 

of power Issues have been recognized as Important ones In mediation 

l i terature and research, they have recently risen to the fore and been recast 

I 
I 
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as basic quest ions regarding the r e l a t i v e  power between the sexes and the 

fa i rness  o f  the mediat ion process fo r  women. 

The concept of  mediat ing d ivorce issues has c l e a r l y  become more accepted 

and prac t i ced  in recent  years. Nevertheless,  l t s  f u l l  po ten t i a l  and a l l  the 

imp l i ca t i ons  o f  i t s  use are fa r  from being known and accepted. 
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ABSTRACT 

In the l a s t  decade, there  has been a 

i n t e r e s t  in a l t e r n a t i v e s  to a d j u d i c a t i o n .  

med ia t i on  and cour t -annexed  a ~ b i t r a t i o n  Programs 

r e s u r g e n c e  oF 

N u m e r o u s  

h a v e  b e e n  

i n i t i a t e d .  M a n y  soa l s  have been Pos i t ed  For such Prosrams, 

i n c l ~ d i n ~  the J u d i c i a l  o b j e c t i v e s  oF r e d u c i n ~  c o u r t  bacKloss 

and a c h i e v i n ~  sav ings in t ime and money as w e l l  as 

i n c r e a s i n s  access to and the q u a l i t y  oF J u s t i c e  exper ienced  

by d i s p u t a n t s .  Th is  a r t i c l e  rev iews  the most r i s o r o u s  

e v a l u a t i o n  data a v a i l a b l e  to date on the eFFec t i veness  oF 

med ia t i on  and a r b i t r a t i o n  in  a c h i e v i n ~  a broad ranse oF 

o b j e c t i v e s .  To da te ,  the s t u d i e s  show t h a t  w h i l e  m e d i a t i o n  

and a r b i t r a t i o n  programs F a i l  to ach ieve many oF the 

performance ~oals  r e l a t e d  to c o u r t  conges t i on  and cos t  

s a v i n g ,  they c o n s i s t e n t l y  r a t e  very  F a v o r a b l y  on measures oF 

user s a t i s f a c t i o n ,  p e r c e p t i o n s  oF F a i r n e s s ,  compl iance wi~h 

outcomes and, in most cases, reduced l e v e l s  oF r e l i t i s a t i o n .  

C o ~ a r e d  w i t h  t h e i r  v o l u n t a r y  c o u n t e r p a r t s ,  m a n d a t o r y  

med ia t i on  and a r b i t r a t i o n  prosrams come c l o s e r  ~o suooeedins 

(and in  some oases do succeed) in r e d u c i n ~  c o u r t  conges t i on  

and a c h i e u i n ~  Pub l i c  cost  sav in~s too .  

2 



In the l a s s  decade, s c h o l a r s ,  l e s a l  aosors  and p o l i c y  

makers who are concerned wish ~he r e s o l u s i o n  oF d i s p u t e s  

have s e r i o u s l y  q u e s t i o n e d  the a p p r o p r i a s e n e s s  oF Formal 

a d j u d i c a t i o n .  Echo ins  she l i t a n y  oF c r i s i o i s m  d i r e c t e d  a~ 

oourss  by Roscoe Pound and osher  p r o s r e s s i u e  e ra  r e f o r m e r s ,  

they  have v a r i o u s l y  no~ed ~he Problems oF oos~ and d e l a y ,  

She i n s i m i d a s i n ~  cha raoSer  oF c o u r s s ,  she F a i l u r e  oF 

~o address  

o u e r r i d i n s  

a d v e r s a r i a l  

and c o n F l i c ~  

c o u r s s  

She u n d e r l y i n s  causes oF o o n F l i c s s ,  she 

concern wi~h p r o c e d u r e ,  the ~endency oF 

i n t e r u e n s i o n s  to i n c r e a s e  t rauma,  d i v i s i v e n e s s  

and she i n a b i l i t y  oF c o u r t  p rocesses  So 

i n c r e a s e  the c o o p e r a s i u e ,  communicat ion and p r o b l e m - s o l v i n s  

s k i l l s  oF the P a r t i e s .  S t i l l  o t h e r s  Faul~ ~he c o e r c i v e  

n a t u r e  oF a d J u d i c a s i o n  wish low commitment to and compl iance  

wish t o u r s  o r d e r s  and asreemen~s ( D a n z i s ,  1974; MacCaulay & 

Wa ls~er ,  1977; Amer ican Bar A s s o c i a t i o n ,  197G; B e l l ,  1978, 

a , b ;  M c G i l l i s  and M u l l e n ,  1977; KauFman, 197G). In the 

words oF Roscoe Pound, 

The eFFecs oF our e x a ~ e r a s e d  
consens ious  p rocedu re  i s  not  o n l y  so 
i r r i t a t e  P a r t i e s ,  w isnesses  and J u r o r s  in  
p a r t i c u l a r  cases ,  bus to ~ i ve  she whole 
communiSy a Fa l se  n o t i o n  oF ~he purpose and 
end oF l a w . . . I F  the law is  a mere sham, 
n e i t h e r  the p l a y e r s  who SaKe p a r t  in i t  or  
the p u b l i c  who w i t n e s s  i t  can be expecsed so 
y i e l d  So i t s  s p i r i t  when t h e i r  i n t e r e s t s  are 
served by euad ins  i t . . . T h u s ,  the c o u r t s ,  
i n s S i t u s e d  to a d m i n i s t e r  J u s t i c e  a o c o r d i n ~  
so the law, are made a~en~s or abeS to rs  oF 
l a w l e s s n e s s  ( 1 9 0 6 : 4 0 6 ) .  
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h a s  

One r e s u l t  oF the renewed i n t e r e s t  in J u d i c i a l  re fo rm 

been the resursence oF i n f o r m a l  d i s p u t e  r e s o l u t i o n  

Prosrams, P a r t i c u l a r l y  a r b i t r a t i o n  and m e d i a t i o n .  Commonly 

confused w i t h  one ano the r ,  m e d i a t i o n  and a r b i t r a t i o n  may be 

d i s ~ i n s u i s h e d  by the desree oF ex tP~na l  i n v o l v e m e n t  they  

e n t a i l  (Sander ,  IS7S).  

The A r b i t r a t i o n  A l t e r n a t i v e  

A r b i t r a t i o n ,  l i ~ e  a d j u d i c a t i o n ,  i n v o l v e s  a c o e r c i v e  

t h i r d  P a r t y  who hears evidence and renders  a w r i t t e n  o p i n i o n  

tha~ is  r a t i o n a l i z e d  by r e f e r e n c e  to s e n e r a l  P r i n c i p l e s .  

The a r b i t r a t i o n  a l t e r n a t i v e  was i n i t i a l l y  Pursued by 

American bus inesses  in 1880 who were F r u s t r a t e d  by the 

d e l a y ,  c o n s e s t i o n  and F o r m a l i t y  oF c o u r t  

(Har r ins%on,  IS82) .  In t r a d i t i o n a l  a r b i t r a t i o n ,  

i s  F i n a l  a l t h o u s h  %he 

a r b i t r a t o r ,  as we l l  as %he 

souern the Process.  

P a r t i e s  t y p i c a l l y  

s u b s t a n t i v e  lesal 

Procedures 

%he award 

s e l e c t  the 

r u l e s  t h a t  

The modern a r b i t r a t i o n  movement has seen the e x t e n s i o n  

oF such techn iques  to the r e s o l u t i o n  oF a srea% v a r i e t y  oF 

i ssues  (A iPe r  and N i c h o l s ,  iS81) as we l l  as i t s  widespread 

use in J u d i c i a l  se%tinss where c i v i l  c o u r t  cases are 

t r a n s f e r r e d  tO  a v o l u n t e e r  a t t o r n e y  Or  Panel oF a t t o r n e y s .  

h a v e  no a u t h o r i t y  t o  

P r o c e d u r e s  a l t h o u s h  

n o v o  ( H e h e r ,  1 9 7 8 ) .  

made compulsory  in 

In J u d i c i a l  s e t t i n s s ,  the P a r t i e s  

se lec~ the a r b i t r a t o r ( s )  or the 

d i s p u t a n t s  may reques t  a t r i a l  de 

Cour t -annexed a r b i t r a t i o n  was F i r s t  

4 



P h i l a d e l P h i a  in 1952 and has s ince  been adopted by n ine  

s t a t e s  ( H e n s l e r  e t  a l . ,  1981) .  An a r b i t r a t i o n - l i K e  

Procedure  i s  a l s o  a v a i l a b l e  by supreme c o u r t  r u l e  in 

M i c h i s a n  For c i v i l  m a t t e r s  (Amer ican Bar A s s o c i a t i o n ,  IS82) 

and c o u r t - a n n e x e d  a r b i t r a t i o n  has been the s u b j e c t  oF 

e x p e r i m e n t a t i o n  in  s e v e r a l  Fede ra l  d i s t r i c t  c o u r t s  ( L i n d  and 

ShaPard, 1981) .  In s o m e  s e t t i n s s ,  a r b i t r a t i o n  i s  

i n d i s t i n s u i s h a b l e  From amenoy a d j u d i c a t i o n  a l t h o u s h  in  o t h e r  

s e t t i n s s  i t  i s  d e f i n i t e l y  more F l e x i b l e  and concerned w i t h  

compromise and s u b s t a n t i v e  J u s t i c e  ( F u l l e r ,  IS7S) .  

The M e d i a t i o n  A l t e r n a t i v e  

M e d i a t i o n ,  on the o t h e r  hand, i n v o l v e s  a t h i r d  P a r t y  

w h o s e  r o l e  i s  t o  F a c i l i t a t e  t h e  P a r t i c i p a t i o n  oF t h e  P a r t i e s  

in  s e n e r a t i n s  a m u t u a l l y  amreeable s e t t l e m e n t  ( G u l l i v e r ,  

1973, i S 7 S ) .  S P e c i F i c a l l y ,  the  m e d i a t o r  he lps  d i s p u t a n t s  to 

i d e n t i f y  the i s s u e s ,  reduce m i s u n d e r s t a n d i n s s ,  vent  

e m o t i o n s ,  c l a r i f y  P r i o r i t i e s ,  F ind P o i n t s  oF a s r e e m e n t ,  

e x p l o r e  the new areas oF compromise and n e s o t i a t e  an 

asreement  (Rubin  & Brown, IS75; Deutsch ,  I S 7 3 ) .  M e d i a t i o n  

s t r e s s e s  i n f o r m a l i t y ,  open and d i r e c t  c o m m u n i c a t i o n ,  

r e i n f o r c e m e n t  oF P o s i t i v e  bonds, c o o p e r a t i o n  and avo idance  

oF blame. The m e d i a t o r  Possesses no a u t h o r i t y  to  impose a 

s e t t l e m e n t .  The Process i s  a t t e n t i v e  to the u n d e r l y i n s  

r e l a t i o n s h i p  between the P a r t i e s  and aims t o :  

r e o r i e n t  the P a r t i e s  toward each o t h e r  
no t  by imPosinm r u l e s  on them, but  by 
he Ip inm them to a c h i e v e  a new and shared 
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PerceP t ion  oF t h e i r  r e l a t i o n s h i p ,  a 
P e r c e p t i o n  t h a t  w i l l  d i r e c t  t h e i r  a t t e n t i o n  
toward one ano the r .  ( F u l l e r ,  1971 :305 ) .  

Un l iKe  a d J u d i c a t i o n ,  med ia t i on  is  b e l i e v e d  to address 

the causes oF d i s p u t e s ,  reduce the a l i e n a t i o n  oF l i t i s a n t s ,  

i n s p i r e  consensual  amreements t h a t  are compl ied w i t h  and are 

durab le  over  t ime and help 

r e l a t i o n s h i p s .  Med ia t ion  is  

e x p e d i t i o u s  and i nexpens i ve  

iS80; MnooKin & Kornhauser ,  

1879). 

d i s p u t a n t s  resume workable 

a l s o  b e l i e v e d  to be more 

(Danz is  & Lowy, 1975; W i t t y ,  

1979; Heher, 1979; C r a s t l e y ,  

P i o n e e r i n s  exper iments  i n v o l v i n s  the use oR med ia t i on  

techn iques  to r e s o l v e  domest ic d i s p u t e s  were conducted in 

the e a r l y  t w e n t i e t h  cen tu ry  by l e s a l  a id  s o c i e t i e s ,  P o l i c e  

depar tments  and s p e c i a l i z e d  domest ic r e l a t i o n s  c o u r t s .  

C o n c i l i a t i o n  Procedures,  i n c l u d i n s  med ia t i on  or 

oo ,~b ina t ions  oF c o n c i l i a t i o n  and a r b i t r a t i o n  were a lso  

i n s t i t u t e d  in smal l  c la ims c o u r t s  in the e a r l y  Par t  oF the 

t w e n t i e t h  c e n t u r y  ( H a r r i n s t o n ,  iS82 ) .  With i t s  avoidance oR 

issues  oF s u i l t  and innocence, i t s  Focus on s o c i a l  r a t h e r  

than l e s a l  r o o t s  oF Fami ly  Problems, and i t s  concern w i t h  

t r e a t m e n t ,  c o n c i l i a t i o n  was v i e w e d a s  compa t i b l e  w i t h  the 

r e h a b i l i t a t i o n  oF the Fami l y .  In the words oF one w r i t e r  in 

191S: 

A l i t i s i o u s  p roceed ins  is  d e s t r u c t i v e ,  
i t  is  c a l c u l a t e d  to e m b i t t e r  the 

c o n t e s t a n t s ,  and a f t e r  a t r i a l  in open cou r t  
husband and w i fe  Feel a r e a l  s r i e v a n c e  
toward each o the r  where be fore  the re  may 
have been on ly  a temporary  d i s c o n t e n t .  A 
c o n c i l i a t i o n  Proceedins s i r e s  the c o u r t  i t s  

I 8 



only chance to repair, reunite and construct 
(S~lith, ISIS:80). 

Promressiue era conciliation tribunals , ho~euer, were 

soon dec la red  F a i l u r e s  and F e l l  i n t o  d isuse  because Few 

P a r t i e s  ~ould amree to submit  t h e i r  d i s p u t e s  to u o l u n t a r y  

c o n c i l i a t i o n .  They were a lso  a t t acked  For Producinm 

amreements t h a t  were F r e q u e n t l y  not en fo rceab le  and masKinm 

unchecked J u d i c i a l  d i s c r e t i o n  ( H a r r i n s t o n ,  1982).  

C u r r e n t  i n t e r e s t  in med ia t i on  and c o n c i l i a t i o n  can be 

t r aced  to the 1870s in t h e  w r i t i n s s  oF t h e o r e t i c i a n s  

(Sander,  1878; Danz is ,  1873; F i s h e r ,  1875), the o r s a n i z a t i o n  

oF the N a t i o n a l  ConFerence on the Causes oF PoPular 

D i s s a t i s F a c t i o n  w i t h  the A d m i n i s t r a t i o n  oF J u s t i c e  in 

to examine a l t e r n a t i v e s  to J u d i c i a l  a c t i o n  (Leu in  

Wheeler, 1878), and the ensu ins  Pub l i c  a c t i o n s  oF 

187G 

and 

the 

ConFerence Task Force headed by A t t o r n e y  General  G r iFF in  

B e l l ,  which i n c l u d e d  the i n i t i a t i o n  o9 the Neimhborhood 

J u s t i c e  C e n t e r ' s  exper iment  ( B e l l ,  1S78, a&b). 

Modern day P r o j e c t s  haue deueloPed both w i t h i n  and 

o u t s i d e  oF the J u d i c i a l  system a l t housh  most opera te  w i t h i n  

the c o u r t s ,  amencies connected w i th  the c o u r t s  or 

independent  amencies t h a t  r ece iue  r e f e r r a l s  From the c o u r t s  

and the criminal Justice system (Dedonm, GoolKasian & 

McGillis, 1882). Such Pro2rams handle misdemeanor disputes, 

Felony d i s p u t e s  i n v o l u i n m  non -s t ran~e ' r s ,  t r u a n c y  and 

de l i nquency  d i s p u t e s  between Parents and c h i l d r e n ,  smal l  

c la ims m a t t e r s ,  l a n d l o r d  tenan t  d i sas reemen ts ,  consumer 

i ssues  and a v a r i e t y  oF domest ic r e l a t i o n s  m a t t e r s  i n c l u d i n s  
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c o n t e s t e d  c h i l d  c u s t o d y  and v i s i t a t i o n .  M e d i a t i o n  

Procedures vary in ProJects but typically involve the 

v o l u n t a r y  p a r t i c i p a t i o n  oF d i s p u t a n t s  i n  one or  more 

s e s s i o n s  conduc ted  b y  t r a i n e d ,  v o l u n t e e r ,  n o n l a w y e r  

m e d i a t o r s  who r e s i d e  i n  the  commun i t y ,  or  by P r o F e s s i o n a l  

m e d i a t o r s  w i t h  bacKsrounds i n  law,  P s y o h o l o s y  or  c o u n s e l i n s .  

SuccessFu l  m e d i a t i o n s  r e s u l t  i n  w r i t t e n  as reements  t h a t  a re  

s i n n e d  by bo th  p a r t i e s  and may be F i l e d  w i t h  the  c o u r t  as an 

i n t e r - p a r t y  s t i p u l a t i o n .  D i s P u t a n t s  who F a i l  to  Produce 

as reements  or  comply w i t h  as reements  may r e t u r n  the  case to 

c o u r t  to  l i t i s a t e  ( M c G i l l i s ,  1982) .  With a Few e x c e p t i o n s ,  

t he  c o m m u n i t i e s  served  by most prosrams tend to be l owe r  

m i d d l e  c l a s s  or  Poor ,  and d i s p u t a n t s  s e n e r a l l y  F a l l  w i t h i n  

• l o w e ~  i n c o m e  b r a c K e t s  a n d  l a c K  a o o l l e s e  e d u c a t i o n  

( H o F r i c h t e r ,  1 9 8 2 ) .  

The Growth oF M e d i a t i o n  and A r b i t r a t i o n  Prosrams 

Not s u r P r i s i n s l y ,  t h e r e  has been a t remendous s r o w t h  i n  

m e d i a t i o n  and a r b i t r a t i o n  e x p e r i m e n t s  in  the l a s t  decade.  A 

r e c e n t l y  comp i l ed  d i r e c t o r y  l i s t s  180 a l t e r n a t i v e  d i s p u t e  

r e s o l u t i o n  prosrams in  the  U n i t e d  S t a t e s  t o d a y ,  many 

sponsored  by l ~ c a l  c o u r t s ,  l o c a l  s o v e r n m e n t ,  b u s i n e s s  and 

c r i m i n a l  j u s t i c e  a s e n c i e s  (Amer ican  Bar A s s o c i a t i o n ,  1980) .  

There are  a l s o  more than 3(}0 p r o v i d e r s  oF d i v o r c e  m e d i a t i o n  

services today in the Public and Private sector throughout 

the  U n i t e d  S t a t e s  <Pearson, Thoennes,  M i l n e ,  I S 8 2 ) .  

M e d i a t i o n  and a r b i t r a t i o n  Prosrams have been e s t a b l i s h e d  in  

8 



n u m e r o u s  s t a t e s  b y  s t a t u t e ,  l o c a l  c o u r t  r u l e  a n d  

a d m i n i s t r a t i v e  o rde r  (Comeaux, 1982; Freedman & Ray, i S 8 2 ) .  

And in 197S, Consress Passed (but  did not  Fund) the Minor 

D i spu te  R e s o l u t i o n  Act (PL- ISO) ,  which has yet to a u t h o r i z e  

a Proaram w i t h i n  the J u s t i c e  D e P a r t m e n t  suPPOr t ins  l o c a l  

development OF a l t e r n a t i v e  d i s p u t e  r e s o l u t i o n  mechanisms. 

Desp i t e  the P o P u l a r i t y  oF i n fo rma l  d i s p u t e  

t h e i r  s rowth and use was based on l i t t l e  

s p e c u l a t i o n  a n d  F a i t h .  

p r o m o t e  c o m p l i a n c e ?  

t h e y  c o s t  e F F e c t i v e ?  

Were t h e y  s a t i s f a c t o r y ?  

D i d  t h e y  r e d u c e  r e l i t i s a t i o n ~  

U n t i l  ~ e c e n t l y ,  the l i t e r a t u r e  

med ia t i on  and 

u n r e l i a b l e  and it was i m p o s s i b l e  to answer 

q u e s t i o n s .  

In the Past s e v e r a l  yea rs ,  however, a 

r e l i a b l e  e v a l u a t i o n s  have accompanied 

P r o c e s s e s ,  

m o r e  t h a n  

D i d  t h e y  

W e r e  

on 

a r b i t r a t i o n  w a s  d e s c r i p t i v e  or s t a t i s t i c a l l y  

oF ~hese types 

a r b i t r a t i o n  e x p e r i m e n t s .  Unl iKe 

P redecesso rs ,  they employ o p e r a t i o n a l l y  

measures, e x p e r i m e n t a l  des isns and 

P e r s P e c t i u e s .  Th is  a r t i c l e  

number oF t, ore 

m e d i a t i o n  and 

t h e i r  anecdo ta l  

de f i ned  outcome 

l o n s i t u d i n a l  

rev iews the most s u b s t a n t i a l  

a r b i t r a t i o n  and draws 

to whether these a l t e r n a t i v e  d i s p u t e  

w o r k  a n d  how  t h e y  c o m p a r e  w i t h  

r esea rch  a v a i l a b l e  on m e d i a t i o n  and 

some c o n c l u s i o n s  as 

r e s o l u t i o n  Procedures 

a d j u d i c a t i o n  (See a l so  McEwen & Maiman, IS82) .  
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E ~ a l u a t i o n  C r i t e r i a  

In  t he  l a t e  1SGOs and e a r l y  IS70s ,  

s o c i a l  s c i e n t i s t s  

d i s p u t e  r e s o l u t i o n  

P o l i c y  makers and 

a l i k e  measured the  success  oF i n f o r m a l  

a l t e r n a t i u e s  e x c l u s i v e l y  in  terms oF 

c a s e l o a d s  and c o s t s .  The s o a l s  oF such Prosrams were s i m p l y  

to  reduce  c o u r t  c o n s e s t i o n  and o v e r l o a d .  E v a l u a t i o n s  

s t r e s s e d  the  number oF cases hand led  and the  P o t e n t i a l  

r e d u c t i o n  oF demands on the c r i m i n a l  and c i u i l  J u s t i c e  

sys tems .  The impo r t ance  oF c a s e l o a d s ,  a~reement  r a t e s  and 

c o s t s  per  h e a r i n g s  were u n d e r s c o r e d  bY the  P r e s s u r e s  oF 

F u n d i n s  and prosram J u s t i F i c a t i o n  and a c c e p t a n c e .  (Cook et  

a l .  IS80 ;  M o r i a r t y ,  I S 7 7 ) .  

Recent w r i t e r s ,  howeuer,  haue c r i t i c i z e d  the  " l i m i t e d  

sl io~e o F  a o a l s "  addressed by t h i s  P e r c e P t i u e  ( M e r r y  I S 8 1 ) .  

The na r row  Focus on j u d i c i a l  a o a l s ,  t h e y  a r s u e ,  i s n o r e s  a 

r i c h  a r r a y  oF n o n - J u d i c i a l  s o a l s  i n c l u d i n s  i n c r e a s i n s  access 

to J u s t i c e  ( D a n z i s ,  IS73;  C a P m e l l e t t i  and G a r t h ,  I S 7 8 ) ,  

i m p r o u i n s  the  q u a l i t ~  oF j u s t i c e  ( S i n s e r ,  IS7S) ,  and 

s t r e n s t h e n i n s  l o c a l  commun i t i es  by d e c e n t r a l i z i n s  s o c i a l  

c o n t r o l  F u n c t i o n s  in  n e i s h b o r h o o d  d i s p u t e  r e s o l u t i o n  Forums 

( W a h a r F t i s ,  I S 8 1 ) .  Not i n s i s n i F i c a n t l y ,  w r i t e r s  haue a l s o  

no~ed t h a t  bacK los ,  case P r o c e s s i n s  t imes  and o t h e r  measures 

oF c o u r t  c o n s e s t i o n  may r e f l e c t  l o c a l  l e s a l  c u l t u r e  and the  

,~ore b a s i c  work h a b i t s  and a t t i t u d e s  oF the a t t o r n e y s  and 

Judses i n  any s i u e n  l o c a l i t y  a t  any s i u e n  t i m e .  They a rsue  

tha~ " q u i c k  F i x "  s o l u t i o n s  l i k e  m e d i a t i o n  and a r b i t r a t i o n  

w i l l  haue l i m i t e d  impact  on case bacK loss  w i t h o u t  more b a s i c  

I0  
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c h a n s e  

RuhnKa, M a r t i n ,  1982) .  

T h i s  a r t i c l e  r e v i e w s  

e F F e c t i v e n e s s  oF m e d i a t i o n  

in the work h a b i t s  oF the bench and She bar  ( W e l l e r ,  

research Findinss an the 

and arbitration in achievins a 

broad ranse oF s o a l s .  These i n c l u d e  the J u d i c i a l  o b j e c t i v e s  

oF r e d u c i n s  c o u r t  c o n s e s t i o n  and t r i m m i n s  c o s t s  as w e l l  as 

the mandate to improve access to and the ~uality oF Justice. 

review data that considers the extent to S P e c i F i c a l l y ,  I 

which m e d i a t i o n  

u t i l i z a t i o n  by 

and a r b i t r a t i o n  ach ieve  the F o l l o w i n s :  

d i s p u t a n t s ;  the s u c c e s s f u l  d i s p o s i t i o n  oF 

cases ;  deve lopment  oF compromise outcomes;  user  

s a t i s f a c t i o n ;  improved compl iance  and reduced r e l i t i s a t i o n ;  

s a v i n s s  in  t ime and money and r e d u c t i o n s  in c o u r t  b a c K l o s s .  
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The L i t e r a t u r e  on M e d i a t i o n  and A r b i t r a t i o n  A l t e r n a t i v e s  I 
F o r t u n a t e l y ,  a l i m i t e d  number oF s t u d i e s  a t t e m p t  to 

compare c o u r t s  and m e d i a t i o n  or a r b i t r a t i o n  a l t e r n a t i u e s  in 

a comprehens ive  sense.  In a d d i t i o n  to n o t i n s  case l o a d s ,  

e lapsed t imes  between F i l i n s  and d i s p o s i t i o n ,  P r o P o r t i o n s  oF 

cases s e t t l e d ,  P r O P o r t i o n s  oF 

l i t i s a t i o n ,  and the r e l i e f  

c o u r t s ,  these  s t u d i e s  Focus on 

cases r e q u i r i n s  subsequent  

oF docket  P r e s s u r e s  in the 

the ~uality oF mediated, 

and a d j u d i c a t e d  s e t t l e m e n t s ,  the e x t e n t  to ~Jhich 

compliance a n d  

a r b i t r a t e d  

they  a r e  P e r c e i v e d  a s  F a i r  and e q u i t a b l e ,  

r e l i t i s a t i o n  P a t t e r n s ,  and user  s a t i s f a c t i o n .  

Two oF these s t u d i e s  have employed a m u a s i - e × P e r i m e n t a l  

d e s i s n  which i n v o l v e s  the random ass i snmen t  oF comparab le  

I i  
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cases t o  m e d i a t i o n  or  a d j u d i c a t i o n  a l t h o u g h  p a r t i c i p a t i o n  i n  

m e d i a t i o n  was v o l u n t a r y .  These are my own e v a l u a t i o n s  oF 

the  Denver Cus tody  M e d i a t i o n  P r o J e c t ,  an e x p e r i m e n t a l  

Program comPar in~ the  m e d i a t i o n  and a d j u d i c a t i o n  oF 

c o n t e s t e d  c u s t o d y  and u i s i t a t i o n  m a t t e r s  ( P e a r s o n ,  197S; 

Pearson ,  IS81;  Pearson & Thoennes,  1982 a , b ) ;  and an 

e v a l u a t i o n  oF a Prosram i n v o l u i n s  the  m e d i a t i o n  or  c r i m i n a l  

a d j u d i c a t i o n  oF F e l o n y  cases between a c q u a i n t a n c e s  conduc ted  

by the  Vera I n s t i t u t e ' s  B rooK lyn  D i s p u t e  R e s o l u t i o n  C e n t e r  

( D a v i s ,  e t .  a l .  I S 8 0 ) .  

S e v e r a l  o t h e r  s t u d i e s  i n c l u d e  t h o r o u s h  F o l l o w - u P  

i n t e r v i e w s  w i t h  d i s p u t a n t s  in  bo th  med ia ted  and a d j u d i c a t e d  

cases .  T h i s  i n c l u d e s  the e v a l u a t i o n  oF s m a l l  c l a i m s  

med i ia t i on  in  Maine (McEwen and Maiman, 1981) ,  the  e v a l u a t i o n  

oF the  R o c h e s t e r  compu lso ry  c i v i l  a ~ b i t r a t i o n  Prosram 

( W e l l e r ,  RuhnKa and M a r t i n ,  l S 8 1 ) ,  t he  e v a l u a t i o n  oF a 

P a ~ e n t - c h i l d  m e d i a t i o n  ProJec t  conduc ted  by the New York 

C i t ~  C h i l d r e n ' s  Aid S o c i e t y  (P in~  M e d i a t i o n  P r o J e c t ,  1982) 

and the  e v a l u a t i o n  oF c o u r t - b a s e d  PrOSrams o F F e r i n e  c h i l d  

c u s t o d y  m e d i a t i o n  s e r v i c e s  in  Los A n s e l e s ,  M i n n e a p o l i s  and 

C o n n e c t i c u t  t h a t  I am c u r r e n t l y  c o n d u c t i n s  w i t h  the  

A s s o c i a t i o n  oF F a m i l y  C o n c i l i a t i o n  C o u r t s  (Pea rson ,  

Thoennes,  Lyons ,  1982c) .  

S t i l l  

i n t e r v i e w s  

e×Per i enoes  

d u r a b i l i t y  

a t h i r d  c a t e g o r y  oF s t u d i e s  have i n v o l v e d  

w i t h  m e d i a t i o n  c l i e n t s  r e s a r d i n s  t h e i r  

and s a t i s f a c t i o n  

oF t h e i r  a~reements .  

w i t h  the  Process and the  

The most s u b s t a n t i a l  s t u d y  

I Io=) 
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F a i r n e s s ,  c o m p l i a n c e  w i t h  outcomes and 

r e l i t i s a t i o n .  C l e a r l y ,  m e d i a t i o n  

P e r s o n a l i z e d ,  humane, and P l e a s a n t  

reduced  l e v e l s  oF 

Processes  are  more 

zhan a d j u d i c a t i o n .  

D i s P u t a n t s  a l s o  t h i n k  they  are F a i r e r  and more j u s t .  Wh i le  

t h e r e  i s  l e s s  i n f o r m a t i o n  on u s e r  r e a c t i o n s  to  c o u r z - a n n e × e d  

a r b i t r a t i o n s ,  such Proarams ~ e n e r a l l y  e n j o y  h i g h  r a ~ i n ~ s  by 

a ~ t o r n e y s  and e x p e r i e n c e  low r a t e s  oF aPPeal For  de nouo 

: r i a l s .  

The F o l l o w i n a  c o n s i d e r s  the  e v a l u a t i o n  l i t e r a t u r e  on 

m e d i a t i o n  and a r b i t r a t i o n ,  r e l a t i v e  to a d j u d i c a t i o n ,  i n  a 

more s y s t e m a Z i c  manner. 

P a r t i c i P a t i o n  by D i s P u z a n t s  

Wi th  Few e x c e p t i o n s ,  the p a r t i c i p a t i o n  oF d i s p u t a n t s  in  

i n f o r m a l  d i s p u t e  r e s o l u t i o n  Programs v a r i e s  w i t h  the  amount 

oF Prosram c o e r c i o n .  Programs w i t h  h i gh  p a r t i c i p a t i o n  by 

d i s p u t a n t s  tend to be c o m P u l s o r y ,  as in  the  case oF most 

c o u r t - a n n e x e d  a r b i t r a t i o n  Programs ( W e l l e r ,  1981; Heher ,  

1978; H e n s l e r ,  1981) ,  mandatory  c u s t o d y  m e d i a t i o n  prosrams 

in  C a l i F o r n i a  (Mc Isaac ,  1981; Pearson ,  Thoennes,  Lyon 1982) ,  

and c r i m i n a l  m e d i a t i o n  prosrams t h a t  o b t a i n  cases From 

c r i m i n a l  J u s t i c e  a s e n c i e s  where the  P o s s i b i l i t y  oF s a n c t i o n s  

For  d e f e n d a n t s  who do no t  a t t e n d  m e d i a t i o n  s e s s i o n s  i s  h i s h  

( D a v i s ,  1982; O r e n s z e i n ,  1982) .  

The volume oF cases hand led  in  compu l so r y  Prosrams i s  

i m p r e s s i v e .  For  example,  i n  i t s  F i r s t  yea r ,  24 ,000  cases 

were Processed i n  c o u r t - a n n e × e d  a r b i t r a t i o n  in  C a l i F o r n i a ' s  

14 



13 e a r t i c i e a t i n s  c o u r t s  ( H e n s l e r ,  1981) .  In 1982, the 

c o n c i l i a t i o n  c o u r t  oF Los Anse les  handled 2 ,400  c u s t o d y  and 

v i s i t a t i o n  m e d i a t i o n s .  Moreover ,  t h e r e  i s  p e r s u a s i v e  

ev i dence  t h a t  most d i s p u t a n t s  opt to P a r t i c i P a t e  v o l u n t a r i l y  

in compu lso ry  m e d i a t i o n  and a r b i t r a t i o n  Pros rams.  In 

C a l i F o r n i a ,  For  example,  o n e - h a l F  oF a l l  the 24,000 

a r b i t r a t i o n  cases a r r i v e d  v o l u n t a r i l y  and the P r o P o r t i o n  oF 

coup les  in  Los Anse les  who asree to med ia te  c o n t e s t e d  

custody and v i s i t a t i o n  m a t t e r s  by s t i p u l a t i o n  r a t h e r  shan as 

a r e s u l t  oF a J u d i c i a l  o r d e r  has t r i p l e d  in r e c e n t  months 

(Mc l saac ,  1882) .  

V o l u n t a r y  m e d i a t i o n  and a r b i t r a t i o n  Prosrams,  on she 

o t h e r  hand, S y P i u a l l y  F a i l  to a S t r a u t  a s u b s S a n s i a l  number 

oF P a r s i c i P a n s s .  For example,  d e s p i t e  h i sh  l e v e l s  oF 

s a t i s f a c t i o n  w i t h  a v o l u n t a r y  a r b i t r a s i o n  Prosram in Los 

A n s e l e s ,  She Prosram neve r  handled more than 500 cases Per 

year which was less  Shan 1% oF Pendins cases in Los Anse les  

S u p e r i o r  Cour%. Th i s  was a t t r i b u t e d  to the "wa is  and see" 

a s t i t u d e  t h a t  moss l awye rs  adopt  toward new Prosrams and the 

e x p e c t a t i o n s ,  oF moss d i s p u t a n t s  For a Judse or Ju r y  (Heher ,  

1978) .  

V o l u n s a r y  med ias ion  prosrams a l so  suFFer From r e f u s a l s  

to P a r t i c i p a t e ,  no-shows and o t h e r  t y p e s  oF a t t r i t i o n .  

F u l l y  h a l f  the d i s P u t a n s s  oFFered Free m e d i a t i o n  s e r v i c e s  to 

r e s o l v e  con fessed  c h i l d  cussody and v i s i t a t i o n  m a t t e r s  in 

the Denver Custody  MediaSion P r o j e c t  reJecSed the oFFer 

(Pearson and Thoennes, 1982a ,b ) .  T h i r t y  Pe rcen t  oF shose 
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r e f e r r e d  ~o the BrooKlyn DisPute R e s o l u t i o n  Center  For the 

med ia t i on  oF Felony d i spu tes  between acqua in tances  F a i l e d  to 

appear and ano the r  12% re fused  m e d i a t i o n  o u t r i s h t  ( D a v i s ,  

1979)o The Neishborhcod J u s t i c e  Centers  r e p o r t e d  a t t r i t i o n  

r a t e s  as h i sh  as 60% (CooK, e t .  a l . ,  1980).  And d u r i n s  the 

15-month e u a l u a t i o n  oF the NJCs, on l y  17% oF r e f e r r a l s  were 

" w a l ~ - i n s "  (Cook e t .  a l . ,  1980 :27) .  

N a t u r a l l y ,  t he re  

P a r t i c i p a t i o n  Found 

consequence is  that 

i n o r d i n a t e  amount oF enersy 

a l t e r n a t i v e  and a t t e m p t i n s  to 

i s  s r e a t  concern about the 

in v o l u n t a r y  med ia t i on  prosrams.  

such o r s a n i z a t i o n s  must 

p u b l i c i z i n s  the 

a t t r a c t  c l i e n t s .  

volumes a l so  inc rease  Per c l i e n t  

d i F F i c u l ~  For med ia to rs  to sa in  

e x p e r i e n c e ,  a 

s l i m  

One 

devote an 

med ia t i on  

Low c a s e  

case cos ts  and make i t  

c r i t i c a l ,  on - the -Job  

r e c e n t  survey  oF d i v o r c e  For example, 

m e d i a t i o n  s e r v i c e s  in the Pub l i c  and p r i u a t e  s e c t o r  reuea led  

t h a t  93% oF the p r i u a t e  med ia t i on  s e r v i c e s  conducted Fewer 

than 50 med ia t i ons  in 1981 and 51.3 Percent  

than 10 cases (Pearson, Rins & M i l n e ,  

med ia t i on  outcomes haue been shown 

expe r ience  l e v e l  oF the m e d i a t o r ,  

VanderKooi ,  1982; Kochan & J i cK ,  1978),  these 

handled Fewer 

1982).  Since 

to t r a c k  w i t h  the 

(Pearson,  Thoennes, 

p a t t e r n s  a r e  

F a i l  to be 

d i s p u t e  r e s o l u t i o n  

c o n t r o v e r s y .  Since 

is  no more a t t r a c t i v e  to 

more d i s p u t a n t s  

to informal 

p a r t i c u l a r l y  s o b e r i n s .  

The reasons why 

spon taneous l y  a t t r a c t e d  

procedures remains a 

r e s e a r c h e r s  F i n d  t h a t  

ma t te r  oF 

med ia t i on  

IG 



I 
d i s p u t a n t s  c o n t i n u i n s  

i n t e r e s t e d  money c l a i m s  

I S 8 1 ) ,  t he  answer  does no t  appea r  to  l i e  in  t he  t y p e s  oF 

d i s p u t e s  h a n d l e d  by m e d i a t i o n  s e r v i c e s .  

Accordins to some advocates, the Problem is due to the 

with P a S t  or 

in collectins 

t i e s  than  t hose  

(McEwen & Maiman, 
I 
I 
I 

l a c k  oF P u b l i c  e d u c a t i o n  a b o u t  a l t e r n a t i v e s  to  a d j u d i c a t i o n .  

M e d i a t i o n  r ema ins  an a l i e n  c o n c e p t  to  t he  s e n e r a l  I 
P o p u l a t i o n .  Even iF d i s p u t a n t s  do no t  e x p e c t  to  r e c e i v e  

s a t i s f a c t i o n  in  c o u r t ,  t h e y  c o n t i n u e  to  b e l i e v e  in t h e i r  

l e s a l  r i s h t  to  so to  c o u r t  and o f t e n  r e s a r d  c o n c i l i a t i o n  as 

I 
I 

an i n v i t a t i o n  For  abuse ( M e r r y ,  I S 8 2 ) .  Because m e d i a t i o n  i s  

no t  P o P u l a r l y  u n d e r s t o o d ,  i t  does no t  i n s p i r e  c o n f i d e n c e  and I 
usase (CooK, 1 9 8 0 ) .  

O t h e r  r e s e a r c h  t i e s  t he  Problem oF lo~  P a r t i c i P a t i o n  to  

the lesal community. For example, a Key reason ~hy men and 

I 
! 

women choose to  m e d i a t e  c h i l d  c u s t o d y  and v i s i t a t i o n  

d i s p u t e s  i s  because t h e i r  a t t o r n e y s  e n c o u r a s e  them to  t r y  
I 

( P e a r s o n ,  Thoennes and V a n d e r K o o i ,  1882 ) .  To the  e x t e n t  

t h a t  t he  l e s a l  communit~ i s  a m b i v a l e n t  a b o u t  i n f o r m a l  

d i s p u t e  r e s o l u t i o n  P r o c e d u r e s ,  d i s p u t a n t s  may be r e l u c t a n t  

I 
I 

to  try and Prosram - s e  w i l l  suFFe r .  

S t i l l  a n o t h e r  e x p l a n a t i o n  a s s e r t s  t h a t  many d i s Putan t s I 
use e x i s t i n s  n e i s h b o r h o o d - b a s e d  d i s p u t e  r e s o l u t i o n  Forums or  

a v o i d a n c e  t e c h n i q u e s  to  r e s o l v e  t h e i r  d i s p u t e s ,  and t h a t  

t h e r e  i s  l i t t l e  need For  N e i g h b o r h o o d  J u s t i c e  C e n t e r - l i K e  

! 

I 
i n t e r v e n t i o n s  • For  e x a m p l e ,  one ~ tudy  oF d i s p u t e  P r o o e s s i n s  

in  an urban s e c t i o n  oF WaterFord  Found t h a t  r e s i d e n t s  were I 
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r e l u c t a n t  to b r i n s  in  o u t s i d e r s ,  p r e F e r r i n s  to  dea l  d i r e c t l y  

w i t h  a d v e r s a r i e s .  When  t h i r d  P a r t i e s  were i n v o k e d ,  i t  was 

as a d v o c a t e s  and a d v i s o r s ,  no t  as n e s o t i a t o r s ;  and those  

called upon were most often people seen as part oF the 

n e i s h b o r h o o d  (BucKle & BucK le ,  IS82,  7 g - 8 0 ) .  

F i n a l l y ,  r e s e a r c h e r s  con tend  t h a t  the  h i s h  r a t e  oF 

r e f u s a l s  and no-shows i s  a F u n c t i o n  oF the  l e v e l  oF c o e r c i o n  

to which the disputant is subject and 

cost oF reJectins mediation 

alternative), the less likely 

asree to mediation" (Felstiner and 

Accordins to this arsument, alternative 

t h a t  the  " l e s s  the 

( t h e  l e s s  u n p l e a s a n t  the  

the  r e s p o n d e n t  w i l l  be to 

W i l l i a m s ,  I S 7 S / 8 0 ) .  

d i s p u t e  r e s o l u t i o n  

prosrams will have to resort to a mandatory attempt in order 

to senerate cases and overcome the lack oF spontaneous 

enthusiasm For mediation and arbitration alternatives. 

Whi le  compu lso ry  m e d i a t i o n  c o n t r a d i c t s  the  emphasis 

p l a c e d  on v o l u n t a r i n e s s  i n  m e d i a t i o n  i d e o l o s y  by some 

( D a n z i s ,  I g 7 4 ) ,  i t  i s  c o n s i s t e n t  w i t h  t he  r e p o r t s  oF o t h e r s  

t h a t  i n  a c t u a l  p r a c t i c e ,  i n  bo th  t r a d i t i o n a l  ( M e r r y ,  IS82) 

and c o n t e m p o r a r y  s e t t i n s s ,  m e d i a t i o n  i n v o l v e s  a F a i r  amount 

oF m a n i p u l a t i o n  and c o e r c i o n  ( F e l s t i n e r ,  IS7S /80 ;  Tomas ic ,  

I S 8 2 )  Manda to ry  m e d i a t i o n  

d i s p u t e s  e n j o y s  s t r o n s  

c l i e n t s  i n t e r v i e w e d  in  

oF c u s t o d y  and v i s i t a t i o n  

p u b l i c  suPPOrt w i t h  G0%-70% oF 

my P r o J e c t  who used c o u r t - b a s e d  

m e d i a t i o n  s e r v i c e s  in  Los A n s e l e s ,  M i n n e s o t a  and C o n n e c t i c u t  

in is78 and IS79 Fauorins this aPProach. Finally, 

v o l u n t a r i n e s s  does no t  appear  to be a Key to s u c c e s s f u l  

I 
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m e d i a t i o n  outcomes.  Research on 

F inds  no d iFFe rences  in the 

s e t t l e m e n t  in  cases ~here P a r t i e s  

sma l l  c l a i m s  m e d i a t i o n  

l i k e l i h o o d  oF r e a c h i n s  

choose to med ia te  and 

cases in  which t hey  are d i r e c t e d  to mediate (MoEwen, 1981) .  

A mandatory  a t t e m p t  to med ia te  does not  n e c e s s a r i l y  aFFect 

the P a r $ i ¢ i P a t o r y  n a t u r e  oF the m e d i a t i o n  Process and ~he 

v o l u n t a r i n e s s  oF med ia ted  outcomes. (McEwen, 1982) .  

The SuccessFu l  D i s p o s i t i o n  oF Cases 

Once d i s p u t a n t s  opt  For m e d i a t i o n  or a r b i t r a t i o n ,  t h e i r  

P r o s P e c t s  F o r  r e a c h i n s  

d iFFerences  are P r o m i s i n s .  

cases are s u c c e s s f u l l y  

a s u c c e s s f u l  r e s o l u t i o n  to  t h e i r  

O b v i o u s l y ,  no~ a l l  a ' r b i t r a ~ i o n  

conc luded .  A more o o m P e l l i n s  

i n d i c a t o r  oF case d i s p o s i t i o n  i s  the r a t e  oF appea ls  For a 

de novo t r i a l .  The r e s e a r c h  to date s . ~ s e s t s  t h a t  such 

appea ls  are r a r e .  For example,  in R o c h e s t e r ,  o n l y  abouz 7% 

oF the a r b i t r a t i o n  d e c i s i o n s  were i n i t i a l l y  aPPealed and 

on l y  about  h a l f  oF these r e s u l t e d  in new t r i a l s  ( W e l l e r ,  

I S 8 1 ) .  In P h i l a d e l P h i a ,  the aPPeal r a t e  For the, comPulsory  

c i v i l  a r b i t r a t i o n  Prosram ranses  From 8-12% w i t h  l e s s  than 

5% a c t u a l l y  s o i n s  to t r i a l  (Heher ,  IS78 ) .  D u r i n s  the F i r s t  

year oF compu l so ry  c i v i l  a r b i t r a t i o n  in  C a l i F o r n i a ,  

r e s e a r c h e r s  r e p o r t e d  an aPPeal raze oF 40% but  o n l y  Few 

cases were a c t u a l l y  Pursued to t r i a l  <Hens le r ,  1981) .  In 

l i s h t  oF the Fact  t h a t  the P r e - a r b i t r a z i c n  aPPeal r a t e s  For 

c i v i l  d i s p o s i t i o n s  in C a l i F o r n i a ' s  s u p e r i o r  c o u r t  ransed 

From 11-14% in  1967-19G8 (Heher ,  1978) the aPPeal r a t e s  For 

19 

I 
I 
I 
I 
I 
I 
I 
I 
I 
! 

I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

compu lso ry  a r b i ~ r a Z i o n  d e c i s i o n s  are F u l l y  a c c e p t a b l e .  And 

a c c o r d i n s  to  a compar ison oF t r i a l  r a t e s  wi~h and w i t h o u t  

c o u r t - a n n e x e d  a r b i t r a t i o n  in F e d e r a l  D i s t r i c t  C o u r t s  in  the 

N o r t h e r n  D i s t r i c t  oF C a l i F o r n i a  and the E a s t e r n  D i s z r i o z  oF 

P e n n s y l v a n i a ,  a r b i t r a t i o n  Prosrams reduce the i n c i d e n c e  oF 

t r i a l s  by about  o n e - h a l F .  Whi le  both d i s z r i c Z s  a c h i e v e d  a 

t r i a l  ra~e oF t h r e e  Percen~ w i t h  a r b i t r a t i o n  Prosrams,  t r i a l  

r a t e s  s tood  a t  s i x  or  seven 

a r b i t r a t i o n  (ShaPard,  1B82). 

Asreement r a t e s  in m e d i a t i o n  

d i F F i c u l t  to i n t e r p r e t .  Some 

Pe rcen t  in  the absence oF 

are more v a r i a b l e  and 

Programs d e a l i n ~  w i t h  the 

m e d i a t i o n  oF domes t i c  d isPuzes ( I r u i n s ,  1881) ,  P a r e n t - c h i l d  

d i s p u t e s  (WixZed,  1882) ,  and domes t i c  v i o l e n c e  cases 

( O r e n s z e i n ,  1882) r e p o r t  asreemenz r a t e s  oF 70%, 80% and 

85%, r e s p e c t i v e l y . .  However, many oF these are asreements  

to seek ? u r z h e r  o o u n s e l i n s  or  t e m p o r a r y  asreements  Pendins  

l a t e r  c o u r t  a c t i o n .  

More t y p i c a l l y ,  m e d i a t i o n  Prosrams r e p o r t  r e a c h i n s  

asreements  in  40%-S5% oF the cases m e d i a t e d .  A P P r o x i m a t e l y  

40% oF d i s p u t a n t s  who use c o u r t - b a s e d  m e d i a t i o n  s e r v i c e s  in 

Los A n s e l e s ,  M i n n e a p o l i s  

asreements  on c u s t o d y  and 

r e p o r t  r e , c h i n s  P a r t i a l  

and C o n n e c t i c u t  reach F u l l  

v i s i t a t i o n  and a n o t h e r  20-30% 

or t e m p o r a r y  a~reements ( Pearson,  

Thoennes,  LYon, 1882) .  In McEwen's sample oF sma l l  

cases ,  GG.1% ended w i t h  an asreement  (McEwen, 1881) .  

the Ne ishborhood  J u s t i c e  C e n t e r s ,  85-78% oF the 

m e d i a t i o n s  

c l a ims  

And in 

c i v i l  

and 81-85% oF the i n z e r P e r s o n a l  m e d i a t i o n s  

20 



r e s u l t e d  in  an asreement  (Cook, e t .  a l .  1980) .  

OF c o u r s e ,  most c i v i l  and c r i m i n a l  c o m p l a i n t s  end in  

d i s m i s s a l ,  d e f a u l t  or n e g o t i a t e d  s e t t l e m e n t  r a t h e r  than 

t r i a l  (Cook, e t .  e l . ,  IS80;  D a v i s ,  e t .  a l . ,  IS7S; F e l s t i n e r  

& W i l l i a m s ,  I S 7 S / i S 8 0 ) .  Th i s  r a i s e s  the q u e s t i o n  whether  

m e d i a t i o n  i s  as e F F e c t i v e  as l i t i s a t i o n  in s e n e r a ~ i n s  

asreemen~s and i n , o r - P a r t y  s t i p u l a t i o n s .  

To answer t h i s  q u e s t i o n  in  the Denver Custody  M e d i a t i o n  

P r o J e c t ,  we compared the i n c i d e n c e  oF s t i p u l a t i o n  maKins 

amons d i s p u t a n t s  exposed to m e d i a t i o n  and those  w i t h  

oomParable d i s p u t e s  who were randomly  a s s i s n e d  to a c o n t r o l  

s t o u P ,  Pursued t h e i r  d i s a s r e e m e n t s  t h r o u s h  the c o u r t  and 

were den ied an o P P o r t u n i t y  to med ia te .  S ince  h a l f  oF the 

m e d i a t i o n  c a n d i d a t e s  r e f u s e d  to med ia te ,  the c o n c l u s i o n s  are 

o n l y  s e n e r a l i z a b l e  to those who opt  to m e d i a t e .  

N e v e r t h e l e s s ,  For t h i s  P o p u l a t i o n ,  m e d i a t i o n  was more 

e F F e c t i v e  than a d j u d i c a t i o n .  F u l l y  GO% oF coup les  who 

media ted reached an a~reement and a m a j o r i t y  oF those who 

t r i e d ,  but  R a i l e d  to  Produce an a~reement in  m e d i a t i o n ,  

senera~ed s ~ i P u l a t i o n s  P r i o r  to t h e i r  c o u r t  h e a r i n s .  By 

c o n t r a s t ,  o n l y  h a l f  oF the i n d i v i d u a l s  in the a d v e r s a r i a l  

samples s t i p u l a t e d  b e f o r e  r e a c h i n s  c o u r t  and h a l f  r e l i e d  

upon J u d i c i a l  d e t e r m i n a t i o n s .  Viewed From a n o t h e r  a n s l e ,  

over  80% oF those exposed to  M e d i a t i o n  produced t h e i r  own 

custody and v i s i t a t i o n  a~reement ,  e i t h e r  d u r i n ~  or  a f t e r  the 

p r o c e s s .  Less than 20% t u r n e d  to the c o u r t  For a s o l u t i o n .  

However,  almos~ h a l f  oF those never  e×posed to m e d i a t i o n  
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r e l i e d  on the c o u r t  For a d e c i s i o n  (Pearson & Thoennes, 

1S82a ,b ) .  

A i t h o u s h  some oF the d iFFerence~  in  the e x p e r i e n c e s  oF 

the m e d i a t i o n  and c o n t r o l  ~rouP in  the Denver Custody 

M e d i a t i o n  P r o J e c t  can be a t t r i b u t e d  to  the more F a v o r a b l e  

sco res  m e d i a t i o n  c l i e n t s  a c h i e v e  on c e r t a i n  p r e - e × i s t i n s  

s o c i o - e c o n o m i c  and a t t i t u d i n a l  measurements ,  we have 

d e t e r m i n e d ,  w i t h  a s e r i e s  oF s t a t i s t i c a l  m a n i p u l a t i o n s ,  tha~ 

the m e d i a t i o n  and a d v e r s a r i a l  P rocesses  have i m p o r t a n t  

i ndependen t  eFFects (Pearson & Thoennes,  I S 8 2 ) .  A more 

r e c e n t  a n a l y s e s  oF the c h a r a c t e r i s t i c s  oF c l i e n t s  who 

s u c c e s s f u l  

c u s t o d y  and 

PrOSrams in 

se t  oF F a v o r a b l e  c l i e n t  or case c h a r a c t e r i s t i c s  (Thoennes,  

133~). This sussests tha~ mediation .:ay be capable oF 

successfully handlin~ a ~reater volume and wider variety oF 

cases than i t  c u r r e n t l y  does. 

a r e  

and u n s u c c e s s f u l  in ~ e a c h i n s  asreements  on 

v i s i t a t i o n  in t h r e e  c o u r t - b a s e d  m e d i a t i o n  

the Un i t ed  S t a t e s  F a i l s  ~o r e v e a l  a c o n s i s t e n t  

TyPes oF Mediated and A d J u d i c a t e d  A~reements 

M e d i a t i o n  t h e o r y  a lone would lead us t o  P r e d i c t  t h a t  

mediation would be more accommodative and conducive to 

compromise.  Not s u r p r i s i n s l y ,  t h i s  aPPears ~o be the case.  

In the Denver P r o J e c t ,  m o s ~  coup les  who reach m e d i a t i o n  

asreemen~s oP~ For 

r a r e l y  s e l e c t e d  by 

a d u e r s a r i a l  P rocess .  

J o i n t  l e s a l  c u s t o d v ;  an a r ransement  

those who are exposed o n l y  to the 

Amons m e d i a t i o n  coup les  who s e l e c t  
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so le  c u s t o d y ,  n o n - c u s t o d i a n s  r e c e i u e  more u i s i t a t i o n  than is  

commonly Found in non -med ia ted  

Thoennes,  I S 8 2 ) .  J o i n t  c u s t o d y  i s  

a r rangement  r e p o r t e d  by coup les  who 

asreements  (Pearson & 

a l s o  the most  common 

reach a~reements  in 

m e d i a t i o n  Programs in Los Anse les  and M i n n e a p o l i s  ( b u t  not  

C o n n e c t i c u t )  ( P e a r s o n ,  Thoennes,  LYon, I S 8 2 ) .  So thoush  i t  

i s  no t  u n i f o r m l y  the case,  t he re  i s  u s u a l l y  more ~ iue  and 

SaKe in  c u s t o d y  m e d i a t i o n  than cus tody  a d J u d i c a t i o n .  

Accord inm to  McEwen, media ted asreements  in  M a i n e ' s  

sma l l  c l a i m s  Program a l s o  r e f l e c t  s r e a t e r  compromise than 

a d j u d i c a t e d  ones.  Whi le  in n e a r l y  h a l f  oF the cases t h a t  

went to  t r i a l ,  the P l a i n t i F F  was awarded a l l  or n e a r l y  a l l  

oF the c l a i m ,  t h i s  o c c u r r e d  in on l y  IS.SZ oF the med ia ted  

cases .  A d d i t i o n a l l y ,  the P l a i n t i F F  was more l i k e l y  to  win 

some th ins  in  m e d i a t i o n  than in a d j u d i c a t i o n  (McE~en & 

Maiman, 1S81).  A l t h o u ~ h  the " a l l  or n o t h i n g "  imase oF 

a d j u d i c a t i o n  and " s P l i t  the d iFFerence"  imase oF m e d i a t i o n  

may be ouerdrawn a t  t i m e s ,  m e d i a t i o n  asreements  do appear  to 

i n s p i r e  more compromise than a d j u d i c a t e d  ones.  

A l t e r n a t i u e  

~ r e a t  deal  oF 

e u a l u a t i o n s ,  we 

mediate are 

User S a t i s F a c t i o n  

d i s p u t e  r e s o l u t i o n  

user  s a t i s f a c t i o n .  

consistently 

e x t r e m e l y  

Prosrams s e n e r a t e  a 

LooKin~ a c r o s s  program 

Find %hat indiuidualS t~ho 

Pleased with the process whether or 

not they  are ab le  to  ~ e n e r a t e  an asreement .  T h i s  i s  t r u e  

For s t u d i e s  t h a t  employ q u a s i - e x p e r i m e n t a l  d e s i s n s  as w e l l  
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as those  t h a t  u t i l i z e  l ess  r i s o r o u s  P r o c e d u r e s ,  a l t h o u s h  a l l  

e v a l u a t i o n s  conducted to daze n e c e s s a r i l y  e n t a i l  c l i e n t s  who 

opt to med ia te  and are thus c o n t a m i n a t e d  by a v a r i e t y  oF 

s e l F - s e l e c t i o n  F a c t o r s .  In the Denver Custody  M e d i a t i o n  

P r o j e c t ,  For example,  

e×Pe~imenzal  d e s i g n ,  

a Prosram t h a t  u t i l i z e d  a q u a s i -  

77% oF a l l  those who t r i e d  m e d i a t i o n  

sa i d  t hey  were s a t i s f i e d  w i t h  t he  Process in F o l l o w - u p  

i n t e r v i e w s .  No more than 40% oF r e s p o n d e n t s  in  any oF the 

m e d i a t i o n  or  a d v e r s a r i a l  samples r e p o r t e d  b e i n s  s a t i s f i e d  

w i t h  ~he c o u r t  Process (Pearson & Thoennes,  I S 8 2 ) .  In a 

s i m i l a T  v e i n ,  W i l l i a m  F e l s z i n e r  ( IS80 )  r e p o r t s  t h a t  8 zo 14 

months a f t e r  m e d i a t i n ~  i s sues  oF a s s a u l t ,  b a t t e r y  and 

harassment  in  the Community M e d i a t i o n  P~osram in D o r c h e s t e r ,  

M a s s a c h u s e t t s ,  H O S t  PeoPle are  s l a d  t h a t  

m e d i a t i o n  (78%), t h i n k  i t  he lped t h e i r  s i t u a t i o n  

Feel  ~hat  

(7(3%). 

t hey  t r i e d  

(50%) and 

t hey  had an o P P o r t u n i t y  to a i r  t h e i r  c o m p l a i n t s  

auerase oF 88% oF a l l  r e s p o n d e n t s  a t  the 

about  

SS.S% 

An 

Ne ishbo rhood  J u s t i c e  Cen te rs  were e n t h u s i a s t i c  

m e d i a t i o n  (Cook e t .  a l . ,  1~80),  and MoEwen Found t h a t  

oF d i s p u t a n t s  were s a t i s f i e d  w i t h  sma l l  c l a i m s  m e d i a t i o n  

(McEwen & Maiman, 1981) .  A d d i t i o n a l l y ,  W e l l e r ' s  s u r v e y  oF 

l i t i g a n t s  who a r b i t r a t e  and a d j u d i c a t e  a l s o  shows t h a t  

d i s p u t a n t s  F ind a r b i t r a t i o n  h e a r i n g s  ~ore u n d e r s t a n d a b l e  and 

F a i r e r  than c o u r t  t r i a l s  and PreFer  a r b i t r a t i o n  to 

l i t i g a t i o n  ( W e l l e r ,  i ~ 8 1 ) .  

Not s u r p r i s i n s l y ,  d i s p u t a n t s  who a r b i t r a t e  and med ia te  

outcomes than are a l s o  more s a t i s f i e d  w i t h  t h e i r  case 

24 



d i s p u t a n t s  who l i t i s a t e .  In a I ons - te rm Fo l low-uP i n t e r v i e w  

w i t h  c l i e n t s  who reached a~reements in the Denuer Custody 

Med ia t i on  ProJect  and those who l i t i g a t e d ,  SS% oF s u c c e s s f u l  

med ia t i on  c l i e n t s  r e p o r t e d  s a t i s f a c t i o n  w i t h  t h e i r  case 

outcomes compared w i t h  53% oF the a d v e r s a r i a l  c o n t r o l  ~rouP. 

In the BrooKlyn DisPute  R e s o l u t i o n  P roJec t ,  a prosram t h a t  

a l so  u t i l i z e d  a quas i -e×Per imenCal  des ian ,  Dauis F inds t h a t  

73% oF m e d i a t i n s  respondents  were s a t i s f i e d  w i t h  case 

outcomes compared w i t h  54% oF the cou r t  sample and t h a t  

comparable p r o p o r t i o n s  uiewed t h e i r  case outcomes as F a i r  

(Dau is ,  e t .  a l . ,  IS7S) .  And in A t l a n t a ,  the NJC e u a l u a t o r s  

r e p o r t  t h a t  on ly  33% oF compla inants  F e l t  Pleased w i th  an 

a d j u d i c a t e d  sentence in oont ras~ to 86% oF comp la inan ts  who 

sa id  t h a t  they were s a t i s f i e d  w i th  the 

med ia t i on  asreements (CooK, e t .  a l . ,  1880). 

terms oF t h e i r  

There is  less e m p i r i c a l  euidence oF 

a r b i t r a t e d  cases a l t housh  a t t o r n e y s  

user p e r c e p t i o n s  

in W e l l e r ' s  F o r  

comparison oF o i u i l  a r b i t r a t i o n s  and a d j u d i c a t i o n s  ra ted  

¢ i u i l  t r i a l  Processes and the Rochester a r b i t r a t i o n  program 

e q u a l l y  w i t h  the s i n s l e  excep t i on  oF v iew in~  the q u a l i t y  oF 

cases at  a r b i t r a t i o n  h e a r i n s s  somewhat lower ( W e l l e r ,  i S S i ) .  

PerhaPs more oomPe l l i ns  euidence oF the euen-handedness oF 

c i u i l  a r b i t r a t i o n  programs comes From a IS-month s tudy  oF 

~he P h i l a d e l p h i a  a r b i t r a t i o n  Program conducted in iS71-72 .  

Accord in~  to t h a t  

u i r t u a l l y  i d e n t i c a l  

j u r i e s  For s i m i l a r  

s t u d y ,  a r b i t r a t i o n  award P a t t e r n s  were 

to v e r d i c t s  rendered by Judges and 

cases on appeal both on q u e s t i o n s  oF 
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l i a b i l i t y  and assessments oF damage. Thus, oF the 286 cases 

aPPealed to a u e r d i c t ,  71% r e s u l t e d  i n  u e r d i o t s  For the 

~ l a i n ~ i F F  and 28% For the de fendan t .  Comparable F i s u r e s  For 

a r b i t r a t i o n  awards were 80% and 20% (Heher,  1878).  

L a s t l y ,  med ia t ion  appears to imProue r e l a t i o n s h i p s  

between d i s p u t a n t s  a l t h o u s h  p r e - s e l e c t i o n  Fac to r s  

d o u b t l e s s l y  e x p l a i n  a P o r t i o n  oF t h i s  Phenomenon t oo .  Dauis 

F inds t h a t  compla inan ts  had more P o s i t i u e  P e r c e p t i o n s  oF 

de fendants  in med ia t i on  cases than comp la inan ts  whose cases 

were reFer~ed to cou r t s  For P r o s e c u t i o n .  Compla inants  in 

a d j u d i c a t i o n  Proceedings were n e a r l y  tw ice  as l i k e l y  to Feel 

anser  toward defendants at  the end oF the case and FearFul  

~hat the defendant  would seek reven~e For r e P o r t i n ~  the 

cr ime in  the F i r s t  place (Dauis e t .  a l . ,  1880). In a 

s i m i l a r  u e i n ,  82% oF ex-sPouses who mediated t h e i r  cus tody  

and u i s i t a t i o n  d i s p u t e s  ra ted  t h e i r  r e l a t i o n s h i p  F a u o r a b l y .  

Th is  e u a l u a t i o n  was ProFFered by on ly  

a d j u d i c a t e d  (Pearson & Thoennes, 

used Ma ine ' s  smal l  c la ims med ia t i on  

50% oF couples who 

1882).  And p a r t i e s  who 

s e r u i c e  were a lmost  

tw i ce  as l i k e l y  %0 share t h e i r  opponents uiew oF the outcome 

than t h e i r  a d u e r s a r i a l  c o u n t e r p a r t s  (McEwen & Maiman, 1881). 

On the o the r  hand, med ia t ion  has l i m i t e d  impact on more 

bas ic  r e l a t i o n s h i p  Problems. Only about 20% oF respondents  

us ine  c o u r t  med ia t ion  se ru i ces  in Los Ange les ,  C o n n e c t i c u t  

or M inneaPo l i s  r e p o r t e d  t h a t  med ia t i on  helped them to 

unders tand t h e i r  ex -sPouse 's  Po in t  oF u iew- -and  on l y  about a 

t h i r d  F e l t  i t  had helped them to unders tand t h e i r  own 

2G 



F e e l i n s s  and needs (Pearson,  Thoennes & LYon, i ~ 8 2 ) .  LiKe 

most b r i e f  i n t e r v e n t i o n s ,  med ia t ion  cannot address d e e , -  

roo ted  e ~ o t i o n a l  and s o c i a l  Problems and is  c l e a r l y  not  a 

s u b s t i t u t e  For more sus ta i ned  c o u n s e l i n s  ~nd suPPort 

services. 

ComPliance and R e l i t i s a t i o n  

Althoush the Pre-existins characteristics oF media¢ion 

c l i e n t s  may e x p l a i n  Par t  oF the Phenomenon, t he re  i s  sene ra l  

consensus t h a t  mediated asreements r e s u l t  in b e t t e r  

compl iance.  There i s  no a r b i t r a t i o n  evidence on t h i s  P o i n t .  

In the Denver Custody Med ia t i on  P roJec t ,  For example, a t  a 

i o n s - t e r m  Fo l l ow-u~  i n t e r u i e w ,  7S% oF s u c c e s s f u l  med ia t i on  

clients reported their spouse to be in compliance with the 

child and Financial terms oF the asreement and this was 

reported bY G7% oF adversarial respondents. While 33% oF 

a d u e r s a r i a l  respondents  r e p o r t e d  t ha t  s e r i o u s  d isas reements  

had a r i s e n  over the s e t t l e m e n t ,  t h i s  was noted bY on ly  6% oF 

s u c c e s s f u l  med ia t i on  c l i e n t s  (Pearson & Thoennes, IS82 ) .  

MoEwen a l so  Finds impress i ve  compliance P a t t e r n s  For 

d i s p u t a n t s  who reach med ia t ion  asreements.  While 70.G% oF 

the mediation asreements with a 

reported to be Paid i.n Full 

monetary s e t t l e m e n t  were 

in the Maine c o u r t ' s  smal l  

c la ims  med ia t i on  Prosram, t h i s  was r e p o r t e d  by on l y  33.8% oF 

the a d j u d i c a t e d  cases.  Acco rd ins  to McEwen, med ia t i on  

c l i e n t s  who p a r t i c i p a t e  and consent in the asreement-maKins 

Process pe rce i ve  themselves to be o b l i s a t e d  to comply. 
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T h e i r  a d v e r s a r i a l  c o u n t e r p a r t s  do n o t  e x p e r i e n c e  c o m p a r a b l e  

P a r t i c i p a t i o n  and c o n s e n t .  

The b e t t e r  c o m p l i a n c e  P a t t e r n s  n o t e d  in  m e d i a t i o n  cases 

may a l s o  be a t t r i b u t e d  to  the  d e t a i l e d  n a t u r e  oF m e d i a t i o n  

a ~ r e e m e n t s .  Compared to  c o u r t  o r d e r s ,  m e d i a t i o n  a s r e e m e n t s  

a re  more l i k e l y  to  have Payment P lans  and o t h e r  s c h e d u l e s  

r e s a r d i n s  how and when Payments w i l l  be made (McEwen & 

Maiman, 1 9 8 1 ) .  In d i v o r c e  s e t t i n s s ,  m e d i a t e d  a 2 r e e m e n t s  a re  

more l i k e l y  to  sPec iFY d e t a i l e d  v i s i t a t i o n  s c h e d u l e s  and 

h o l i d a y  P lans  ( P e a r s o n ,  i g 8 1 ) .  To t he  e x t e n t  t h a t  m e d i a t i o n  

a~reemen~s a re  v i o l a t e d ,  i t  t e n d s  to  o c c u r  in  va~ue 

a s r e e m e n t s  t h a t  r e q u i r e  broad chanses in  i o n s - t e r m  b e h a v i o r  

P a t t e r n s  ( F e l s t i n e r  & W i l l i a m s ,  IS80)  or  amons d i s p u t a n t s  

who have e s t a b l i s h e d  a l o n ~ - t e r m  P a t t e r n  oF v i o l e n c e  and 

ha rassmen t  ( O r e n s t e i n ,  I S 8 2 ) .  

There  i s  more deba te  on the  c a p a c i t y  oF m e d i a t i o n  to  

r e d u c e  r e l i t i ~ a t i o n .  At t he  v e r y  w o r s t ,  r e l i t i ~ a t i o n  

aPPears to  be comparab le  For  d i s p u t e s  r e s o l v e d  t h r o u g h  

a d v e r s a r i a l  and i n f o r m a l  d i s p u t e  r e s o l u t i o n  Forums.  For  

examp le ,  a compar i son  oF m e d i a t i o n  and c o u r t  F a m i l i e s  w i t h  

t r u a n t ,  u n s o u e r n a b l e ,  d i s o b e d i e n ~  or  i n c o r r i s i b l e  you ths  

shows t h a t  bo th  s t o u p s  oF F a m i l i e s  a r e  e q u a l l y  l i k e l y  to 

r e t u r n  to  c o u r t  and F i l e  a Persons  in  Need oF S u p e r v i s i o n  

P e t i t i o n  a t  a S-8 month i n t e r v a l  (PINS M e d i a t i o n  P r o j e c t ,  

1 8 8 2 ) .  

F e l o n y  

d i F F e r e n c e  

S i m i l a r l y ,  in  h i s  s t u d y  oF m e d i a t e d  and a d j u d i c a t e d  

d i s p u t e s  between a c q u a i n t a n c e s ,  Dav i s  no~es no 

between the  two ~rouPs in  the  r a t e  oF r e c u r r i n ~  
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Problems and F u t u r e  demands on the P o l i c e  and the  c o u r t s .  

A l t h o u s h  both  s t u d i e s  F ind  t h a t  new i n t e r p e r s o n a l  Problems 

were r e l a t i v e l y  r a r e  in  both  s t o u p s ,  t hey  lead one ~o 

c o n c l u d e  t h a t  " t h e r e  i s  l i t t l e  ev idence  t h a t  m e d i a t i o n  i s  

more e F F e c t i v e  than  c o u r t  a d j u d i c a t i o n  in  p r e v e n t i n ~  

r e c i d i v i s m "  ( D a v i s ,  e t .  a l . ,  I S 8 0 ) .  

On the  o t h e r  hand,  s e v e r a l  s t u d i e s  F ind  e v i d e n c e  oF 

l ower  r e c i d i v i s m  amons m e d i a t i o n  and a r b i t r a t i o n  c l i e n t s .  

As has been P r e v i o u s l y  n o t e d ,  the i n c i d e n c e  oF t r i a l s  de 

novo on aPPeal For  a r b i t r a t e d  cases in  most J u r i s d i c t i o n s  

with Judicial arbitration Falls below the aPPeal rate 

observed  For c i v i l  d i s p o s i t i o n s  in  t r i a l  c o u r t s  (Heher ,  

I S 7 8 ) .  S i m i l a r l y ,  the  Denver Custody M e d i a t i o n  P roJec t  

F i n d s  t h a t  r e l i t i s a t i o n  For  m e d i a t i o n  c l i e n t s  i s  l ower  a t  a 

year  F o l l o w - u P  w i t h  13% oF 

F i l i n s  c o u r t  m o d i f i c a t i o n s  

a d u e r s a r i a l  c o u n t e r p a r t s .  

s u c c e s s f u l  m e d i a t i o n  c l i e n t s  

as opposed t o  35% oF t h e i r  

L a s t l y ,  s u c c e s s f u l  m e d i a t i o n  

clients appear to be more confident about their ability to 

work ou t  F u t u r e  d i s a g r e e m e n t s  au tonomous ly  or  w i t h  the  

a s s i s t a n c e  oF a m e d i a t o r  and do not  i n t e n d  to r e t u r n  to  

court. Disputants who do not develop mediation, asreements 

are more l i k e l y  to  b e l i e v e  t h a t  a F u t u r e  d i s a s r e e m e n t  or 

m o d i f i c a t i o n  w i l l  n e c e s s i t a t e  l i t i g a t i o n  (Pearson and 

Thoennes,  I S 8 2 ) .  
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Savinss in Time and Money 

I t  i s  a e n e r a l l y  ackno~ledsed t h a t  l i t i a a n t s  c a n  r e s o l v e  

t h e i r  d i s p u t e  more r a p i d l y  in  a r b i t r a t i o n  and med ia t i on  

Proceed inas than t r a d i t i o n a l  c o u r t  Processes.  As to 

a r b i t r a t i o n ,  case de lay  dropped From 84 months in 1971 to 48 

months in lS75 as a r e s u l t  oF the mandatory c i v i l  

a r b i t r a t i o n  promram in P h i l a d e l P h i a  w i t h  most cases r e s o l v e d  

in 90 days (Heher ,  1978). In Washinston s t a t e ,  a r b i t r a t i o n  

is  c r e d i t e d  w i t h  c l e a r i n s - u P  s r i e v a n c e s  s i x  t imes as q u i c k l y  

as the s u p e r i o r  c o u r t  w i th  e lapsed t ime a v e r a s i n ~  GO days 

versus l year (Wexler ,  1973). H o s P i t a l s  u s i n s  a r b i t r a t i o n  

Procedures to r e s o l v e  m a l p r a c t i c e  c la ims over 

P e r i o d  handled these m a t t e r s  22% F a s t e r  

l i t : i s a t i n s  c o u n t e r p a r t s  ( H e i n t z ,  197S). We l l e r  

even thoush t o t a l  c a s e  t ime was not  reduced by R o c h e s t e r ' s  

a r b i t r a t i o n  Program, a t t o r n e y s  viewed a r b i t r a t i o n  as a s r e a t  

t i m e - s a v e r  and r e p o r t e d  less  w a i t i n ~  t ime ,  Fewer c o u r t  

aPPearances, s h o r t e r  t r i a l s ,  less  case p r e p a r a t i o n ,  less 

d i s c o v e r ~  and less w a i t i n ~  For t r i a l s  to be heard.  

Acco rd i ns  to t h i s  s tudy ,  a ~ b i t r a t i o n  reduced the amount oF 

t ime ex~ended on the second h a l f  oF c i v i l  cases but 

i nc reased  the amount oF t ime For the e a r l i e r  szases oF 

d i s c o v e r ~  and p r e p a r a t i o n  ( W e l l e r ,  1981).  L a s t l y ,  research  

on C a l i F o r n i a ' s  new mandatory a r b i Z r a t i o n  Prosram i n d i c a t e s  

t h a t  l i ~ i s a n t s  exper ience the s r e a t e s t  t ime sav i nss  iF they 

a r b i t r a t e  v o l u n t a r i l y .  To ta l  case t ime From F i l i n ~  ~o 

d i s p o s i t i o n  was on ly  7 months For l i t i g a n t s  who a r b i t r a t e d  

a 5 - y e a r  

than t h e i r  ~ 

F inds t h a t  
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u o l u n C a r i l y .  A r b i t r a t e d  cases t h a t  r e q u i r e d  a c o u r t  o r d e r  

~ooK 22 months to reach d i s p o s i t i o n  ( H e n s l e r ,  I S 8 1 ) .  

M e d i a t i o n  Procedures  a l s o  Cend to t r a n s l a t e  i n t o  t ime 

s a u i n s s  For d i s p u t i n s  P a r t i e s  a l t h o u s h  s a v i n g s  va r y  w i t h  

PrOgram Format and outcome. The N J C s  he ld  a h e a r i n ~  an 

auerame oF G3 days between i n i t i a l  F i l i n ~  and F i n a l  

d i s p o s i t i o n  (CooK, e t .  a l . ,  1S80).  Since m e d i a t i o n  i s  made 

a u a i l a b l e  to  M a i n e ' s  sma l l  c la ims  l i t i g a n t s  near  or  on the 

t r i a l  d a t e ,  t h a t  P~o~ram d id  not  aFFect d e l a y  For i n d i u i d u a l  

s a v i n g s  

months 

P r o m u l ~ a t i o n  

l i t i g a n t s  (McEwen & Maiman, I S 8 1 ) .  

Custody  M e d i a t i o n  P r o j e c t ,  med ias ion  

o n l y  iF i t  was s u c c e s s f u l .  

between the i n i t i a t i o n  oF 

oF F i n a l  o r d e r s  ~as 

And in the Denuer 

t r a n s l a t e d  i n t o  t ime 

The auerase number oF 

P roceed ines  and the 

lowes t  For  s u c c e s s f u l  

m e d i a t i o n  r e s p o n d e n t s ,  8 .5  months. In the p u r e l y  

a d u e r s a r i a l  samples ,  the a c e t a t e  number oF months between 

F i l i n 2  and F i n a l  o r d e r s  ~as between 10 and 11 months.  For 

u n s u c c e s s f u l  ~ , d i a t i o n  r e s p o n d e n t s ,  ho~euer ,  the auerase was 

14.2 months.  Since c u s t o d y  m e d i a t i o n  o f t e n  r e q u i r e s  the 

Postponement oF an i n u e s t i ~ a t i o n  and the c o n t i n u a t i o n  oF a 

h e a r i n s ,  i t  i s  not  s u r p r i s i n s  t h a t  cases moued F a s t e r  For 

those who e i t h e r  med ia ted  or  l i t i s a t e d  than For those ~ho 

t r i e d  both (Pearson & Thoennes,  IS82 ) .  

S i m i l a r l y ,  m e d i a t i o n  and a r b i t r a t i o n  aPPear to 

t r a n s l @ t e  i n t o  s a v i n s s  in a ~ t o r n e y s '  Fees,  a l~housh  such 

s a u i n s s  are n e i t h e r  c o n s i s t e n t  nor ~ r e a t .  For example,  ~he 

auerase l e s a l  Fee Paid by s u c c e s s f u l  m e d i a t i o n - s t o u P  
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r e s p o n d e n t s  in  the Denver 

$1 ,523 .  For u n s u c c e s s f u l  

was $1 ,824 .  And For the P u r e l y  a d v e r s a r i a l  r e s p o n d e n t s ,  

was a P P r o x i m a t e l y  $1 ,450 .  

In o r d e r  For d i s p u t a n t s  

m e d i a t i o n ,  

d i s p u t e .  

be fo re  

Custody M e d i a t i o n  P r o J e c t  was 

m e d i a t i o n - s t o u P  r e s p o n d e n t s ,  i t  

i t  

to earn sreater savinss in 

t h e y  need to be d i v e r t e d  to  i t  e a r l y  in  the 

For  example,  i n d i v i d u a l s  who s u c c e s s f u l l y  med ia ted  

r e c e i v i n s  a F i n a l  d i v o r c e  decree Paid an average oF 

$1,470 in  l e g a l  F e e s - - a b o u t  $800 l e s s  than the ave rase  

$2 ,280 Paid bY the c o n t r o l  ~rouP (Pearson & Thoennes,  1882) .  

A r b i t r a t i o n  cases appear to  be cheaper  For l i t i s a n t s  iF 

a t t o r n e y s  Fees are based on h o u r l y  o h a r s e s .  However,  a l l  

a r b i t r a t i o n  r e s e a r c h e r s  have r e p o r t e d  t h a t  c o n t i n s e n c y  Fee 

a r r a n s e ~ e n t s  do no t  chan~e upon the i n s t i t u t i o n  oF mandatory  

c i v i l  a r b i t r a t i o n  Programs, maKins s a v i n s s  For l i t i g a n t s  

n o n - e x i s t e n t  ( W e l l e r ,  1881; H e n s l e r ,  1981; Heher ,  1979) .  

P u b l i c  c o s t  sav ings  are even more d i F F i c u l t  to 

c a l c u l a t e  For i n f o r m a l  d i s p u t e  r e s o l u t i o n  Prosrams.  Because 

they  l ack  l a r g e  volume, o f t e n  a t t r a c t  cases t h a t  would not  

o t h e r w i s e  be a~d3udicated and r e s u l t  in u n s u c c e s s f u l  outcomes 

t h a t  may r e q u i r e  a d d i t i o n a l  c o u r t  a t t e n t i o n ,  m e d i a t i o n  

Programs are ~ e n e r a l l y  more expens i ve  than Per case c o s t s  in 

c o u r t s .  For example,  case c o s t s  in  the t h r e e  NJCs ransed 

From $G2 Per case r e f e r r e d  in A t l a n t a  to  $589 per  case 

r e s o l v e d  in Los Ange les .  The e v a l u a t o r s  conc lude  t h a t  w h i l e  

the NJCs a r e  more expens ive  than c o u r t s ,  t hey  may become 

c o m p e t i t i v e  wi~h c o u r t s  as case loads  ~row (CooK, e t .  a l . ,  
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I S 8 0 ) .  S i m i l a r l y ,  an a n a l y s i s  oF case c o s t s  a t  the 

D o r c h e s t e r  Urban Cour t  F inds  the r a t i o  oF m e d i a t i o n  c o s t s  to 

c o u r t  c o s t s  about  2 -3  t imes  a~ n i s h .  The a u t h o r s  contend 

t h a t  the r a t i o  cou ld  be reduced to 1.7 iF case loads  

i n c r e a s e d ,  F o l l o ~ - u P  c o n t a c t s  and r e s e a r c h  was m i n i m i z e d  and 

i n t a k e  Procedures  were more e F F i c i e n t  ( F e l s t i n e r  & W i l l i a m s ,  

I S 8 0 ) .  

Mandatory  m e d i a t i o n  and a r b i t r a t i o n  Programs,  on the 

o t h e r  hand, aPPear to b e  d e c i d e d l y  cos t  e F F e c t i u e .  For 

example,  in  IS78,  the Los Anse les  C o n c i l i a t i o n  C o u r t ,  the 

l a r s e s t  J u r i s d i c t i o n  o F F e r i n s  p u b l i c  s e c t o r  m e d i a t i o n  

s e r u i c e s  hand led 747 cases w i t h  an e s t i m a t e d  ne t  sau in~s  to 

the coun ty  oF Los Anse les  oF $175,004.  The Procedure  was 

Found to be so s a t i s f a c t o r y  and cos t  e F F e c t i v e ,  i t  was made 

mandatory  in IS81 w i t h  the enactment oF S.B.  SGI. i t  i s  

Paid For by an earmarked i n c r e a s e  oF the d i u o r c e  F i l i n s  Fee 

oF $15.00 and m a r r i a g e  l i c e n s e  F~e oF $5 .00  and an 

assessment  oF a $15.00 Fee For any mot ion to  mod i f y  or 

e n f o r c e  a c u s t o d y  and u i s i t a t i o n  o rde r  (Mc l saac ,  1981) .  

In a s i m i l a r  u e i n ,  the T h i r d  J u d i c i a l  C i r c u i t  Cou r t  in  

Wayne Coun ty ,  M i c h i s a n  r e p o r t s  t h a t  i t s  mandatory  m e d i a t i o n  

Prosram ( a c t u a l l y  an a r b i t r a t i o n - l i K e  Procedure  i n u o l v i n s  a 

h e a r i n s  be fo re  a Panel oF t h ree  a t t o r n e y s  who r e n d e r  a non-  

b i n d i n ~  e o a l u a t i o n )  i s  e x t r e m e l y  cos t  e F F e c t i ~ e .  The 

mandatory  m e d i a t i o n  s e r v i c e  i s  Paid For bY user  Fees oF $75 

Per l i t i s a n t  iF the c la imed  s e t t l e m e n t  ua lue i s  $20,000 or 

l e ss  or  $105 iF the c la imed s e t t l e m e n t  ua lue exceeds 
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$ 2 0 , 0 0 0 .  Each Panel a t t o r n e y  i s  Paid S S O 0  Per day w i t h  

monies From the media%ion Fees.  Wish each Panel h a n d l i n s  

a P P r o x i m a t e l y  ten cases Per day,  the Prosram i s  e c o n o m i c a l l y  

s e l F - s u F F i c i e n t  and euen senerases  excess Funds which i t  

donases to  l o c a l  bar a s s o c i a t i o n  P r o j e c t s  such as l i b r a r y  or 

e d u c a t i o n  Prosrams (Amer ican Bar A s s o c i a t i o n ,  1982) .  

F i n a l l y ,  C a l i F o r n i a ' s  new mandatory  c i u i l  a r b i t r a t i o n  

Prosram Promises to t r a n s l a t e  i n t o  s u b s t a n t i a l  P u b l i c  cos t  

s a u i n ~ s .  E~alua%ors e s t i m a t e  t h a t  as a r e s u l t  oF the 

Prosram,  t h e r e  were 200-4(90 auo ided  c i u i l  Ju r y  t r i a l s  Per 

wear. DePendins upon the P r o o l i u i t i e s  oF Judses to  conduct  

s e t t l e m e n t  con fe rences  in  d i u e r s e d  oases,  t h i s  cou ld  

t r a n s l a t e  i n t o  an annual  r e d u c t i o n  oF 26 Judse y e a r s ,  no 

s a u i n s s  or  a s l i s h t  i n c r e a s e  in  bench t ime ( H e n s l e r ,  1982) .  

Impact on Courts 

t h a t  

in UniSed S t a t e s  c o u r t s  and c r i m i n a l  case 

c o n t i n u e  to  stow (Johnson e t .  a l . ,  

p r a c t i t i o n e r s  in  the J u s t i c e  sys tem,  a 

ExsraPola%ins From CaliFornia data, i~ is estimated 

i0 million new oiuil cases will be initiated each year 

l o a d s  w i l l  a l s o  

1 9 7 7 ) .  For m a n y  

Key soal oF the 

i n f o r m a l  d i s p u t e  r e s o l u t i o n  movement i s  to reduce the burden 

on t h e  c o u r t s  a n d  F r e e  t h e  c o u r s s  t o  a t t e n d  

i n u o l u e  m a t t e r s  oF l a w .  

DesPite 

arbitration 

calendars. 

t o  cases t h a t  

the e x p e c t a t i o n s  oF many, m e d i a t i o n  and 

appear to haue n e s l i s i b l e  eFFecs on c i u i l  t r i a l  

A l t h o u s h  accoun ts  oF s e u e r a l  mandatory  
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a r b i t r a t i o n  Programs F ind d r a m a t i c  

P r o c e s s i n ~  t ime ( W e x l e r ,  IS73;  American Bar 

I S 8 2 ) ,  o t h e r s  F ind ev idence  oF l i t t l e  i m p a c t .  

r e d u c t i o n s  in case 

Association, 

Civil trial 

c a l e n d a r s  in  C a l i F o r n i a  are so c lo~sed t h a t  the d i v e r s i o n  oF 

a m i n o r i t y  oF the Pendin~ case load  i s  b a r e l y  F e l t  ( H e n s l e r ,  

I S S l ) .  W e l l e r  Found t h a t  the i n i t i a t i o n  oF a mandatory  

c i v i l  a r b i t r a t i o n  Prosram in  Roches te r  i n c r e a s e d  case load  

because the i n c i d e n c e  oF P r e - t r i a l  s e t t l e m e n t s  dropped From 

83% in IS68 to 33% in  IS77 ~ i t h  more l i t i s a n t s  P u r s u i n s  

t h e i r  c l a i m s  to v e r d i c t  a l b e i t  in an a r b i t r a t i o n  s e t t i n ~  

( W e l l e r ,  I S S I ) .  The D i s t r i c t  oF C o n n e c t i c u t  r e c e n t l y  

a b o l i s h e d  i t s  c o u r t - a n n e x e d  a r b i t r a t i o n  Prosram because i t  

had a l i m i t e d  impact  on s e t t l e m e n t - m a K i n ~  and was a burden 

to a d m i n i s t e r .  In i t s  P l ace ,  they  chose to  PrOmote a 

" s P e c i a l  m a s t e r s "  Prosram (ShaPard, i S 8 2 ) .  F i n a l l y ,  

r e s e a r c h e r s  no te  t h a t  case bacK los ,  case P r o c e s s i n s  t imes 

and o t h e r  measures oF c o u r t  c o n s e s t i o n  may r e f l e c t  the more 

b a s i c  worR h a b i t s  and a t t i t u d e s  oF the a t t o r n e y s  and Judses 

in any s i u e n  l o c a l i t y  a t  any s iuen  t ime ( W e l l e r ,  RuhnKa, 

M a r ~ i n ,  1S82) .  

M e d i a t i o n  Prosrams a l s o  have l i m i t e d  i m p a c t  on the 

c o u r t  case loads  and bacK loss  they  were Presumably  c r e a t e d  

to r e l i e v e .  F i r s t ,  n e a r l y  a l l  m e d i a t i o n  Prosrams suFFer 

From unde'rutilization and handle only a slim volume oF 

cases .  Second, many programs a t t r a c t  cases t h a t  would not  

have been F i l e d  in c o u r t  in the F i r s t  Place ( S i n s e r ,  IS7S) .  

S t i l l  o t h e r s  a t t r a c t  cases t h a t  would have been droPPed From 
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~he cour ts  soon a f t e r  F i l i n l  throush d i s m i s s a l s ,  d e f a u l t s  or 

nesoZiaZed se t t l ements  r a t h e r  than t r i a l s  (CooK, Roehl and 

ShePPard, ISSO; F e l s t i n e ~  and W i l l i a m s ,  ISBO). F i n a l l Y ,  a 

s u b s t a n t i a l  p r o p o r t i o n  oF d i s p u t a n t s  re fuse  zo s e t t l e  in 

media t ion  and these oases may r e q u i r e  a d d i t i o n a l  cour t  

a t t e n t i o n  i n c l u d i n s  ~ime consumins t r i a l s  (Dav is ,  IS82) .  

On ~he other  hand, mediat ion aPPears to remove From 

oourZs c e r t a i n  types oF i n t e r p e r s o n a l  cases t h a t  are 

p a r t i c u l a r l y  d i s z r e s s i n ~  and t ime-consumins For judses.  For 

example, i n t e r v i e w s  wi~h Juszioe s~s~em Personnel in the NJC 

c i t i e s  revea led tha t  wh i le  they did not Perceive the centers  

~o be reduc ins  c a s e l o a d s ,  they did Feel as thoush zhe 

cen~ers were handl in~ vex ins  disPuzes amons r e l a t i v e s ,  

Fr iends o'r acquainzanoes tha t  would o therw ise  consume a 

~reaZ deal oF J u d i c i a l  time (CooK, Roehl and ShePPard, 

IS80) .  McEwen and Maiman rePorz t h a t  w i t h  Fe~ excep t i ons ,  

judses in Maine saw the small c laims media t ion  

oPerazins in the cour t  as use fu l  because i~ 

i napP~o lP r i a te  cases From the docket and al lowed 

spend m o r e  ~ ime on other  cases on the ca lendar .  

who p a r t i c i p a t e d  in tha~ prosram repor ted  thaZ mediat ion was 

a sood device to coax an unreasonable c l i en~  i n to  a 

• reasonable settlement (McEwen & Maiman, 1881). And, 

e v a l u a t o r s  who have s tud ied  cour%-annexed a r b i t r a t i o n  

prosrams in three Federal d i s ~ r i c z  c o u r t s  Find t ha t  w h i l e  

a r b i t r a t i o n  may have only a modest eFFect on the inc idence 

oF t r i a l s ,  i t  s t imu la tes  p rehear ins  sez~lemen~ and improves 

p r o g r a m  

r e m o v e d  

~hem ~o 

At to rneys  
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the t r i a l  Process For cases t h a t  F a i l  to s e t t l e  by P r o v i d i n s  

an eFFect iue P r e - t r i a l  dev ice For c l a r i F y i n s  i s s u e s .  Amons 

She recommendations oF the s tudy  is  the s u s s e s t i o n  t h a t  ~he 

a r b i t r a t o r s  r o l e  be expanded 

s s r e n s t h s  and weaknesses 

zhe p o s s i b i l i t y  oF a c h i e v i n s  P o s t - h e a r i n s  se t t l emenss  

& S h a P a r d ,  1981).  

so a d v i s i n s  counsel  on the 

oF She case in o rde r  to maximize 

(L ind 

Conc lus ions  

In the Past, many lesal reform prosrams have been 

oversold. For example, recent eualuations oF ~re-trial 

d i v e r s i o n  Prosrams conclude t ha t  they have accompl ished Few, 

iF any, oF t h e i r  o r i s i n a l  soa ls  (BaKer, Saad, IS7S).  

Evalua%ors oF smal l  c la ims cou r t  re forms asserz  t h a t  these 

exper iments  have F a i l e d  because they leFs i n t a c t  the 

a d v e r s a r y  Process and mere ly  oFFered l i t i s a n t s  a s i m p l i f i e d ,  

sz reaml ined  v e r s i o n  oF c o n v e n t i o n a l  a d j u d i c a t i o n  wi thouS due 

Process P r o t e c t i o n s  (Ynsvesson and Hennessey, i S 7 5 ) .  Les~ 

She contemporary  i n f o r m a l  d i s p u t e  r e s o l u s i o n  movement share 

she same FaZe oF Past delesalizasion Prosrams, it is 

important to acKnowledse the limitations as well as ~he 

s~rensths oF mediation and arbitrasion alternatives. 

This article shows that voluntary mediation 

arbitration Prosrams Fail to attract larse 

an d 

numbers oF 

t o  be c o s t  d i s p u t a n t s  and t h a t  t h i s  aFFects t h e i r  a b i l i t y  

e F F e c t i v e ,  reduce the burden oF case load on c o u r t s  and 

Promote the development oF a cohor t  oF exper ienced d i s p u t e  
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r e s o l u e r s .  Compu lso ry  c o u r t - b a s e d  m e d i a t i o n  and a r b i t r a t i o n  

p r o g r a m s ,  on the  o t h e r  hand, aPPear to  s a t i s f a c t o r i l y  h a n d l e  

a much l a r s e r  volume of  cases and in  some s e t t i n g s  have been 

Found to  be h i s h l y  c o s t  e f f e c t i v e  and h e l p f u l  to  c o u r t s .  In  

P o i n t  i s  t he  a d o p t i o n  o f  c o u r t - a n n e x e d  a r b i t r a t i o n  in  l o w e r  

c o u r t s  in  n i n e  s t a t e s  and in  s e v e r a l  F e d e r a l  d i s t r i c t  

c o u r t s ,  t h e  a d o p t i o n  of  a s t a t u t e  maRin~ m e d i a t i o n  m a n d a t o r y  

in  a l l  cases  o f  c o n t e s t e d  c u s t o d y  and v i s i t a t i o n  i n  

C a l i f o r n i a ,  and the  d e v e l o p m e n t  o f  a s t a ~ e - w i d e ,  c o m p u l s o r Y ,  

u s e r - s u p p o r t e d  a r b i t r a t i o n - t y P e  p r o c e d u r e ,  dubbed m e d i a t i o n ,  

in  M i c h i g a n  For  c i v i l  m a t t e r s .  

L o o K i n s  beyond use r  P a r t i c i p a t i o n ,  s a v i n s s  in  t ime  and 

money and impact  on c o u r t s ,  howeve r ,  m e d i a t i o n  and 

a r b i t r a t i o n  P r o c e d u r e s  r a t e  more F a v o r a b l y .  A l t h o u s h  a l l  

t he  e v a l u a t i o n  l i t e r a t u r e  to  da~e,  even t h o s e  t h a t  employ a 

q u a s i - e x p e r i m e n t a l  d e s i s n ,  document the  e x p e r i e n c e s  o f  t h o s e  

who op t  to  m e d i a t e  and a re  n e c e s s a r i l y  a f f e c t e d  bY t he  

s e l e c t i v e ,  P r e - e x i s t i n s  c h a r a c t e r i s t i c s  and • a t t i t u d e s  o f  

m e d i a t i o n  c l i e n t s ,  the  P a t t e r n s  For  m e d i a t i o n  a r e  d e c i d e d l y  

p~omis inm.  In c o n t r o l l e d  r e s e a r c h  s e t t i n s s ,  m e d i a t i o n  i s  

sho~n to  be more e f f e c t i v e  in  s e n e r a t i n ~  s t i P u l a t i o n - m a K i n s  

than  a d j u d i c a t i o n .  

use r  s a t i s f a c t i o n  

D i s P u t a n t s  who 

a ~ e e m e n t s  t h a t  

M e d i a t i o n  c l i e n t s  a l s o  e x p e r i e n c e  more 

than t h e i r  a d v e r s a r i a l  c o u n t e r p a r t s .  

s u c c e s s f u l l y  m e d i a t e  s e n e r a t e  compromise 

a re  P e r c e i v e d  to  be F a i r ,  e q u i t a b l e  and 

b e t t e r  c o m p l i e d  w i t h  over  t i m e .  ~ A l thoumh the  e v i d e n c e  on 

r e l i t i m a t i o n  i s  m ixed ,  w i t h  some r e s e a r c h e r s  F i n d i n ~  
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! 
euidence oF lower relitisation and others Findins no 

diFFerences between med ia t i on  and a d u e r s a r i a l  samples, 

med ia t i on  c e r t a i n l y  does not sene'rate e×cessiue r e l i t i ~ a ~ i o n  

! 

i 
or s i m p l y  de fe r  

m e d i a t i o n  cannot 

s o c i a l  causes oF 

complete a i r i n s  oF 

between d i s p u t a n t s .  

i n e u i ~ a b l e  

address the deep 

m a n y  d i s p u t e s ,  

s r i euances  and 

r o o t e d  

i t  does 

imProue 

l i t i s a t i o n .  S i m i l a r l Y ,  wh i l e  

emot iona l  and 

Permi t  a more 

r e l a t i o n s h i p s  

m~ 

! 
While user r e a c t i o n s  to a r b i t r a t i o n  Programs haue not  

been as t h o r o u s h l y  resea rched ,  the euidence susses t s  t h a t  

l i t i s a n t s  and a t t o r n e y s  e x P e r i e n c i n s  a r b i t r a t i o n  are at  

leas~ as s a t i s f i e d  as those exPer ieno in~  a d j u d i c a t i o n  ~ i t h  

r e l a t i u e I Y  Few Pursu ins  aPPeals For de nouo t r i a l s .  The 

I 
I 
1 

l i m i t e d  a t t i t u d i n a l  da~a shows tha~ d i s p u t a n t s  who a r b i t r a t e  

a l so  Perce iue these procedures to be more unde rs tandab le  and 

s a t i s f a c t o r y .  

O b v i o u s l Y ,  

s h o r t  oF s o m e  

med ia t i on  and a r b i t r a t i o n  Pros'rams F a l l  

oF the more e x t r a u a s a n t  e×Pec ta t i ons  oF 

I 
! 

e a r l i e r  r e f o r m e r s .  There are a lso  l e s i t i m a t e  q u e s t i o n s  

about whether the soa l s  oF prosram eFF i c i ency  and Prosram 

outcome are c o m p a t i b l e .  For example, m a n y  Feel t h a t  

mandatory med ia t i on  c o n t r a d i c t s  the ideo losY  oF med ia t i on  

and r e q u i r e s  d i s p u t a n t s  to submit to r e s o l u t i o n  Procedures 

m 
! 
! 

t h a t  lack adequate p rocedura l  and c o n s t i t u t i o n a l  

p r o t e c t i o n s .  S t i l l  o t he r s  P r e d i c t  t h a t  Prosrams t h a t  

ach ieve l a r s e  case uolumes w i l l  i n e v i t a b l y  devote less  t ime 

to each case and t h a t  t h i s  w i l l  undermine the q u a l i t a t i v e  

! 
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Prosram obJec%iues oF F a v o r a b l e  and d u r a b l e  outcomes,  user  

s a t i s f a c t i o n  and Percep%ions oF e q u i t y .  

On the P o s i t i v e  s i d e ,  however ,  the accomp l i shmen ts  o F  

P u b l i c  s e c t o r ,  compulsory  m e d i a t i o n  and a r b i t r a t i o n  eFFor t s  

appear  ¢o be c o n s i d e r a b l e  w i t h  h i s h  P r o p o r t i o n s  oF use rs  who 

e x p e r i e n c e  even b r i e f  i n t e r v e n t i o n s  r e P o r ~ i n s  F a v o r a b l e  

outcomes,  i m p r e s s i v e  l e v e l s  oF user  s a ¢ i s F a c ~ i o n  and suP~or~ 

For ~he c o n t i n u a t i o n  oF mandatory  s e r v i c e s .  Nor does a 

manda to ry  a~temPt to med ia te  or  a r b i t r a ~ e  n e c e s s a r i l y  

compromise the u o l u n t a r i n e s s  oF the m e d i a t i o n  outcome or the 

r i g h t  to aPPeal a r b i t r a t i o n  d e c i s i o n s  and have a de nouo 

C r i a l .  

I¢ w i l l  take a d d i t i o n a l  e x p e r i m e n t a t i o n  and e v a l u a t i o n  

to i d e n t i f y  the i d e a l  Format For i m P l e m e n t i n a  v a r i o u s  

a l t e r n a t i v e  d i s p u t e  r e s o l u t i o n  Prosrams.  For example,  i~ 

would be i n t e r e s t i n s  to s~udv the r e a c t i o n s  oF d i s p u t a n t s  

who u t i l i z e  the h i s h i Y  cos t  e F F e c t i v e  m e d i a t i o n  Procedure  in  

Wayne Coun ty ,  M i c h i s a n .  In t h a t  Prosram, m e d i a t i o n  h e a r i n s s  

are schedu led  in h a l F - h o u r  t ime s l o t s  w i t h  each t h r e e  member 

Panel h e a r i n s  an auerase oF 10 cases Per day and r e n d e r i n s  a 

n o n - b i n d i n s  e v a l u a t i o n  (Amer ican Bar A s s o c i a t i o n ,  1982) .  As 

more compu lso ry  m e d i a t i o n  and a r b i t r a t i o n  prosrams are 

e s t a b l i s h e d ,  i t  may a l so  be P o s s i b l e  to  employ t r u l y  

experimental desisns and randomly assisn disputants to 

ad~Jersarial and non-adversarial treatments. When this 

haPPens, we will be able to ~enerate evaluation data that 

moes beyond the documentation oF the experiences oF those 

40 



who opt For mediation or the 

senerated control s'rouP with a 

mediation clients. Si.lila'rlY, 

compar ison 

sample oF 

research 

oF a randomly  

s e l F - s e l e c t e d  

i s  needed to  

document the d i F F e r e n t i a l  impact oF u a r y i n s  tYPes oF h e a r i n ~  

o F F i c e r s  such as l a w y e r s ,  l a y P e r s o n s ,  s o c i a l  s e r v i c e  

P r o F e s s i o n a l s ;  a l t e r n a t i v e  a d m i n i s t r a t i v e  a r r a n s e m e n t s  such 

as c o u r t - b a s e d  c o u r t - c o n n e c t e d  and indePendenZ a ~ e n c i e s ;  

d i F F e r e n t  case r e R e r r a l  sources  and c o n t r a s t i n s  d i s p u t e  

s e t t l e m e n t  t e c h n i q u e s .  In the i n t e r i m ,  we must " re ly  on the 

ev idence  a t  hand. Based on t h a t  ev i dence ,  i t  i s  c l e a r  t h a t  

m e d i a t i o n  and a r b i t r a t i o n  make d i s t i n c t  c o n t r i b u t i o n s  to the 

s a t i s f a c t o r y  a d m i n i s t r a t i o n  oF J u s t i c e  and complement c o u r t  

a d j u d i c a t i o n  in  i m p o r t a n t  ways. 
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Introduction 

The Problems 

I i ne treatment have PromPted 

resolvins disputes outside the 

alternatives 

media%ion and 

d i s t i n s u i s h e d  

e n t a i l .  

courts. 

to adjudication exist 

n e s o t i a t i o n .  These 

b Y  the desree "external 

oF court de laY ,  h i a h  c o s t s  and assembly  

renewed L n t e r e s t  i n  w a y s  oF 

A v a r i e t y  oF such 

i n c i u d i n s  a r b i t r a t i o n ,  

P r o c e s s e s  m a r  be 

oF involvement" they 

A d j u d i c a t i o n ,  the m o s t  commonly Known 

r e s o l u t i o n  P rocess ,  i n v o l v e s  a Formal m~ocedure, 

a third Party with coercive Power and a "win 

de~ision that is narrowly Focused on the immediate 

issue. The Process does no t  attempt to deal 

u n d e r l v i n s  r e l a t i o n s h i p  between the Parties. 

a r b i t r a t i o n  involves 

w r i t t e n  o p i n i o n  %ha% 

P r i n c i p l e s .  U n l i ~ e  

P a r t i e s  o f t e n  s e l e c t  

substantive lesal rules 

Mediation, on the 

whose role is to Facilitate 

in r, esotiatin~ 

SPeciFicaliY, the 

issues, reduce misunderstandinss, 

d i s p u t e  

t h e  use o F  

or lose" 

matter in 

with the 

Similarly, 

a c o e r c i v e  t h i r d  P a r t > '  who r e n d e r s  a 

i s  r a t i o n a l i z e d  by r e f e r e n c e  to  s e n e r a l  

J u d i c i a l  P r o c e e d i n s s ,  however ,  the 

the a r b i t r a t o r ,  as well as the  

i 
t h a t  sove rn  the  P rocess .  

o t h e r  hand, i n v o l v e s  a t h i r d  

the P a r t i c i P a t i o n  oF 

a mu~ua l lY  

mediator helps 

as'r e eab i e 

d i s p u t a n t s  t O  

ven t  e m o t i o n s ,  

Party 

the Parties 

settlement. 

identiFY the 

clariFY 

ISander. ~azi~lial ~£ ~ilaule 
111-134. 
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Priorities, F ind  P o i n t s  

oF compromise and 

a d j u d i c a t i o n  or a r b i t r a t i o n ,  m e d i a t i o n  stresses 

open and d i r e c t  c o m m u n i c a t i o n ,  r e i n f o r c e m e n t  

2 bonds, cooperation and avoidance oF blame. 

attentive to the underlyins relationship 

and aims to: 

oF asreement, explore the new 

nesotiate an asreement. 

between 

areas 

UnliKe 

informality, 

oF P o s i t i v e  

It i s  

the P a r t i e s  

r e o r i e n t  the  P a r t i e s  toward each o t h e r  
no t  bx i m e o s i n s  r u l e s  on ~hem, but  by 
h e i P i n s  them %o a c h i e v e  a new and shared 
P e r c e P t i o n  oF t h e i r  r e l a t i o n s h i p ,  a 
P e r c e p t i o n  sha t  w i l l  d i r e c t  t h e i r  a t t e n t i o n  
toward  one a n o t h e r .  3 

There i s  s r o w i n s  s e n t i m e n t  amons P r a c t i t i o n e r s  

s c h o l a r s  t h a t  m e d i a t i o n  i s  best s u i t e d  

Problems no t  amenable to a l l - o r - n o t h i n s  

example, disputes between individuals 

relationship. 4 - Not surerisinsly, both Families and 

service ProFessionals are turnins %o mediation as 

For Family reorsanization Followins divorce that 

destructive to relationships between ex-s~ouses 

children. Accordins to critics, litisation 

c o n f l i c t  and t rauma w i t h o u t  a d d r e s s i n s  the 

n e s o t i a t i n s  needs oF most d i v o r c i n s  c o u p l e s .  

and 

%o " P o l y c e n t r i c "  

s o l u t i o n s ;  For 

i n  a i o n s  term 

F a m i l y  

a Forum 

i s  l e ss  

and t h e i r  

e s c a l a t e s  

c o u n s e l i n s  and 

Because i t  

2Gulliver, ~aaeuZea and ~asa&aaaaa~s" ~ C=naa Cul&a~al 
2emsmeaaiua (IS7S). 

3Fuller, ~adia~inn--ila Enmma and Eunn&innl, 44 S. Cal. 
L. ~au.  305,  325. 

4 D a n z i s ,  ~awamda ~ba C=aa~ina nE a Cnmmlaman~a~, 
Daaa~al~zad S~a~em n£ C~imi~al Ju~iaa, 2G S~a~£nnd L. 
Rau. 1-54. 
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Pits one Parent 

communication and 

divorce Parenti~s. 

o r d e r s  that are 

5 
v i o l a t e d .  

M e d i a t i o n ,  on %he o t h e r  hand, i s  

asainsS the osher, it undermines the 

cooperation necessary For eFFective Post 

Finally, it results in ssiPulations and 

F r e q u e n t l y  r e s e n t e d  and all too o f t e n  

b e l i e v e d  %o address  

the causes oF d i s p u t e s ,  reduce the a l i e n a t i o n  oF l i t i s a n t s ,  

i n s p i r e  consensua l  asreements t h a t  are d u r a b l e  over  t i m e ,  

h e l p  d i v o r c i n s  coup les  resume w o r k a b l e  r e l a t i o n s h i p s  and 

d o i n ~ i x  r e a r  t h e i r  c h i l d r e n .  Not i n s i s n i F i c a n t l y ,  i t  i s  

6 
a l s o  b e l i e v e d  to be more e x p e d i t i o u s  and i n e x p e n s i v e .  

To 

s e r v i c e s  

h e a l t h  

P r a c t i c e s .  

date, courts in many states have established 

oFFerins mediation, and many lawyers and mental 

P r o F e s s i o n a l s  have opened P r i v a t e  m e d i a t i o n  

Numerous l e s i s l a t u r e s  are  c o n s i d e r i n s  b i l l s  to 

5Bohannon, ~luanaa aad ~E~a= (IS70); Herman, MoHenry 
and Weber, ~dia~ian and ~=~i~=a~i~n ~iied ~a Eam~iz 
CartEl/ha ~asalu&inn: lhe Dlunn~e Sa:llemena, 34 ~nk~naLlnn 
launnal 17-21; Felstiner, la£1aan=ea aE Snnial Onsaniza~inn 
an ~i~sule Snane~ins, S Law and SanitY= ~euiew G3-$4; 
Kallner, Bnundauiea n£ Lbe Diunnna La~aen'i ~nla, i0 Eamiiz 
La~ ~uan~enlz 28~-3S8; Kau~man, ~dinial ReEn=m in ~he ~axl 

£ea~una, 2S S:anEnnd La~ ~euiaw I-2S. 

SMoEwen and Maiman, Small Ciaiml Zadialinn in ~aina: ~n 
Em~iEi~al ~ a ~ a n ~  33 ~aine La~ Rau/aw 237; MoGillis, 
~eisb~nnbnad ~u~line Canle=~ (1981); CooK, Roehl, ShepPard, 
~eiab~anhaad Juill=e Canleu& Eield ieil-Elnal Eualua&iaa 
~eea=L (IS80); F e l s ~ i n e r  and Williams, Cammuna&a ~e~ia&la~ 
in ~n=nbe&&a=, ~asaa=husal&a (IS7S/IS80); Davis, Tichane and 

GraYson,  ~ i a & ~  and ~n~l~=a~lnn aa ~l&e~naaiues La 

~=ase=ulian in Eelan= &=nesz Caaea--~m Eualuazlan a£ &ae 
B~naiiam ~iaeu~e ~esaluaina CenLa= (IS7S); Pearson and 
Thoennes, lhe ~ediaaian and ~d~udiaali~n a£ ~iuanaa 
~i~s=~a~: Same Ca~l~ and BaneEi~s 4 lhe Eamilz ~dunna~e 3- 
il; MnooKin and Kornhauser, BansainLns in ~be Shadaw aE Ibe 
Law: lhe Ca~e =E ~i~an=a 8S Yale La~ Aa~nnal B~O-SS7. 
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e s t a b l i s h  P u b l i c  s e c t o r  m e d i a t i o n  s e r v i c e s ,  and C a l i F o r n i a  

r e c e n t l y  enac ted  a b i l l  maKins m e d i a t i o n  mandato ry  i n  a l l  

7 cases oF c o n t e s t e d  c h i l d  c u s t o d y  and v i s i t a t i o n .  

A l t h o u g h  the  number oF P u b l i c  s e c t o r  m e d i a t i o n  s e r v i c e s  

has i n c r e a s e d  r a p i d l y ,  t h e r e  has been v e r y  l i t t l e  

c o n s i s t e n c y  i n  the Form they  t a k e .  T h i s  i s  bo th  

u n d e r s t a n d a b l e  and d e s i r a b l e .  Each Prcsram i s  shaped by a 

un ique  c o m b i n a t i o n  oF l e s a l  and P o l i t i c a l  i s s u e s  and 

Personalities. Moreover, creative experimentation can only 

he lp  improve the  q u a l i ~ Y  oF e x i s t i n m  m e d i a t i o n  Promrams and 

e n l a r s e  the  ranse oF o p t i o n s  a v a i l a b l e  to ne~ J u r i s d i c t i o n s  

c o n t e m P l a t i n s  s u c h  s e r v i c e s .  

The F o l l o w i n ~  i d e n t i f i e s  and a n a l y z e s  the  i s s u e s  t h a t  

must be addressed by any s t o u p  or J u r i s d i c t i o n  c o n t e m P l a t i n ~  

the i n i t i a t i o n  oF d i v o r c e  m e d i a t i o n  s e r v i c e s  i n  the P u b l i c  

s e c t o r .  B r o a d l y  d e f i n e d ,  these i s sues  a re :  l )  the r o l e  oF 

~overnment  m e d i a t i o n  s e r v i c e s ;  2) the l e s a l  a u t h o r i t y  For 

the m e d i a t i o n  s e r v i c e ;  3) the s e r v i c e  s t r u c t u r e  t h a t  

max imizes  a d m i n i s t r a t i v e  and cos t  e F F i c i e n c i e s ;  and 4) the 

s P e c i F i c  P rocedures  t h a t  sove rn  the m e d i a t i o n  s e r v i c e .  

I .  The Role oF the  Government i n  M e d i a t i o n  S e r v i c e s  

The ~overnment  m a ' /  assume one oF s e v e r a l  r o l e s  i n  the 

o r ~ a n i z a t  ion. and o p e r a t i o n  oF P u b l i c  s e c t o r  m e d i a t i o n  

7Ca l .  S .B.  SSI ,  ( IS80 Sess ion )  c o d i f i e d  as C a l .  CLu. 
Cnda sec.  4 S 0 7 ( a ) ( N e s t )  A lso  see Ca l .  C i u .  E~ac. Cada sees.  
1740 a~ ~a~ (Wes t ) ;  Pearson ,  R ins ,  M i l n e ,  A P o r t r a i t  oF 
Divorce Mediation Services in the Public and Private Sector 

21Cnncilia~ian Cau~i~ ~auiaw. 
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se'r~ices. The roles include" i) Facilitatina; 

e n c o u r a g i n g ;  3) P r o v i d i n g ;  and 4) manda~ in~ s e r v i c e s .  

' 5  

A. F a c i l i t a t i o n  

There are several ways a Jurisdiction can Permit 

m e d i a t i o n  to  occu r  w i t h o u ~  maKina a s u b s t a n t i a l  P u b l i c  

commi tmen t .  One P o s s i b i l i t y  i s  zo i s n o r e  m e d i a t i o n .  In  

t h i s  m o d e l ,  the  s t a t e  m e r e l y  r e f r a i n s  From e n a c t i n ~  

i n c o m p a t i b l e  l e s i s l a z i o n .  A n o t h e r  a l t e r n a t i u e  i s  to  

F a c i l i t a Z e  and c l a r i f y  the m e d i a t i o n  P r o c e s s .  Fo r  e x a m p l e ,  

m e d i a t i o n  may be d e f i n e d  and c i t e d  as an a l t e r n a t i v e  in  

v a r i o u s  P r o c e d u r a l  laws or  r u l e s  8 • Such men~ion may 

i n c l u d e  c e r z a i n  manda to r y  P r o c e d u r e s  to  be F o l l o w e d  when 

P a r t i e s  e l e c z  to  m e d i a t e .  Most i m p o r t a n t l y ,  J u r i s d i c t i o n s  

can c l a r i f y  and r e s u l a t e  such i s s u e s  as c o n F i d e n z i a l i t y  oF 

m e d i a t i o n  s e s s i o n s ,  s p e c i f i c a l l y  w h e t h e r  or  n o t  m e d i a t o r s  

9 
may be subpoenaed to  t e s t i f y  in  s u b s e q u e n t  l i t i l a ~ i o n .  

T y ~ i c a l l v ,  a J u r i s d i c t i o n  wh ich  m e r e l y  P e r m i t s  o r  

F a c i l i t a z e s  m e d i a Z i o n  i s  noZ ensa~ed in  t he  a c t u a l  P r o u i s i o n  

oF m e d i a t i o n  s e r v i c e s  a t  p u b l i c  expense  and wou ld  l e a v e  the  

PerFormance oF m e d i a t i o n  to P r i u a ~ e  P r o F e s s i o n a l s  o r  to  

S E . ~ . ,  C a l a .  Reu. S i a z .  sec .  3 8 - 1 2 - 2 1 8  c i t e s  m e d i a t i o n  
as an a l t e r n a t i u e  to  l i t i m a t i o n  oF d i s p u t e s  be tween a 
r e s i d e n ~  and the  manager oF a m o b i l e  home ~arK and r e q u i r e s  
~ h ~  any a~reemen~ reached  be s ~ b m i t t e d  t o ,  and e n f o r c e d  by,  
~he cour% as a s t i P u l a z i o n .  Conn. R. CZu. R=ac. 4Sl  c i t e s ,  
w i t h o u t  d e F i n i n s ,  m e d i a t i o n  as a d u t y  oF a d o m e s t i c  
r e l a t i o n s  c o u n s e l o r .  

SThe theoretical and Practical controuersay concernin~ 
t he  P r o P r i e t y  oF m e d i a t o r s  a c t i n s  as e v a l u a t o r s  or  
a r b i t r a t o r s  i s  e x p l o r e d  a t  n o t e s  103-105 and 185 -204 ,  i n E = a .  

G 



community dispute ~esolution centers 
lO 

utilizins volunteers. 

B. Encourasement 

A J u r i s d i c t i o n  wh i ch  e l e c t s  to encourase m e d i a t i o n  aces 

beyond the  a c t i o n s  c i t e d  above and o f f e r s  i n c e n t i v e s  ~o 

m e d i a t e .  A P p r o P r i a t e  i n c e n t i v e s  m i sh t  i n c l u d e  l o w e r  Fees 

For P a r t i e s  who med ia te  or p r e s e n t  the cour~ w i t h  a 

s e t t l e m e n t  aareemen% at  the t ime a P e t i t i o n  i s  F i l e d ,  I I  an 

e x p e d i t e d  c a l e n d a r ,  s i m p l i f i e d  P l e a d i n s  Forms, and PerhaPs 

assisnmen% of non-contestins Parties 

12 conscious Judse or commissioner; 

srantins the decree on affidavit 

settlement asreement has been entered. 

to @ conciliation- 

and P r o v i s i o n s  For 

of the P a r t i e s  where a 

13 

IOE.s., Wash. ~eu. C~de. sac. 2~.I2.Z2Q; ProPosed Colo. 
H.B.1525 (iS82-83 Session). C£., ~n~. Csde ~nm. sec. 40- 
3 - 1 2 4 ( I )  ( c o n c i l i a t i o n  P r o v i s i o n ) .  

I I E . s . ,  M i c h .  A c t .  No. 2S7 ( e f f e c t i v e  
(Judsement  Fee) .  

J u l y  I ,  1S83) 

12TelePhone c o n v e r s a t i o n  w i t h  H a r r i e t  Nhi tman Lee, 
Family Law Counselins Center, 8erKeler, California, Jan. 31, 
1983. 

13C~la. ~eu. Sial. sec. 14-10-120.3. C.E. Zai. Zi~. 
C~de secs .  4550 e l  sea (summary d i s s o l u t i o n  i f  no c h i l d r e n  
or  r e a l  e s t a t e  and m a r r i a s e  d u r a t i o n  less  than F i v e  y e a r s ) .  

7 

I 
I 
! 

i 
! 

I 
I 
I 
I 
!i 
! 

I 
I 
I 
I 
! 

i 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

C. P r o v i s i o n  

A s r o w i n s  number oF J u r i s d i c t i o n s  P r o v i d e  d i v o r c e -  

r e l a t e d  m e d i a t i o n  s e r v i c e s .  1 4  These J u r i s d i c t i o n s  are the 

most e F F e c t i v e  in  s e n e r a t i n s  m e d i a t i o n  use rs  and e d u c a t i n s  

the P u b l i c  about  the P rocedu re .  The r o u t i n e  exposu re  oF 

l a r s e  numbers oF the d i v o r c i n s  P o P u l a t i o n  %o the s e r v i c e s  oF 

P u b l i c l y  employed m e d i a t o r s  lends  v i s i b i l i t y  and c r e d i b i l i t y  

to  the  m e d i a t i o n  a l t e r n a t i v e .  I t  a l s o  reduces  the  r e f u s a l  

• rate common to many mediation Prosrams as a result oF Public 

isnorance and ProFessional skepticism about mediation. 

Finally, Public sector mediation services may stimulate the 

develoPmen~ and use oF Private secto~ orsanizations. Once 

educated, many PeoPle will doubtlessly P~eFe~ to select a 

Private mediator Just as the~' now select a therapist or 

l a w y e r .  I ndeed ,  once the P u b l i c  i s  educa ted  and the  P r i v a t e  

s e c t o r  i s  d e v e l o p e d ,  i t  i s  P o s s i b l e  t h a t  some souernment  

i n s t i t u t e d ,  P u b l i c  s e c t o r  m e d i a t i o n  s e r v i c e s  c o u l d  

u l t i m a t e l y  be Phased out  ( exceP t  For s e r v i c e s  to  i n d i s e n t s ) .  

D .  M a n d a t o r y  U s a s e  

A s m a l l  number oF J u r i s d i c t i o n s  r e q u i r e  that m e d i a t i o n  

be a t t e m p t e d  b e f o r e  t h e  P a r ' t i e s  h a v e  a c c e s s  %o t h e  

15 
courtroom, at least when certain issues are in dispute. 

1 4 E . s . ,  C a l i F o r n i a ,  
F l o r i d a ;  Dane Count~', 
34,  38, 47 and 49, i aE~a .  

C o n n e c t i c u t ,  Broward Coun t y ,  
W i s c o n s i n .  Note 7, ~ u ~ a  and no tes  

1 5 E . a . ,  Cal. C±u. Cada sec.  4Gc ]7 (a ) (Wes t ) ;  Proposed 
Mash. H.B. S05, 47th  Sess. ( I S 8 2 ) .  R e F e r r a l  oF V i s i t a t i o n  



T h i s  aPProach may be v iewed a l t e r n a t e l y  as a s t r o n ~  

s~asement oF ~ublic ~olic~ concernins the locus oF 

res~onsibilis~ For resoluinm Famil~ disputes, and/or as a 

means oF c o n s e r u i n s  J u d i c i a l  r e s o u r c e s .  

Why do J u r i s d i c t i o n s  ta~{e such d i F F e r e n t  a ~ r o a c h e s  to 

d i v o r c e  m e d i a t i o n ?  P h i l o s o P h i c a l  F a c t o r s  a~e r e l e v a n t .  For 

example ,  one wou ld  expec t  s r e a ~ e r  suPPor t  For m e d i a t i o n  in  

n o - F a u l t  J u r i s d i c t i o n s  16than in  more ~ r a d i t i o n a l  sSa tes ,  

where s u p p o r t  may even be c o n s t r u e d  as F a c i l i s a t i n s  d i v o r c e .  

J u r i s d i c t i o n s  e n c o u r a s i n s  J o i n s  c u s t o d y  wou ld  a l s o  

Presumabl~ be more s e n s i s i u e  to she P o t e n t i a l  oF m e d i a t i o n  

For r e d u c i n s  i n t e r P a r e n t a l  c o n F l i o s  and Promot inm P o s t -  

d i v o r c e  P l a n n i n s .  17 Where w idesp read  P h i l o s o p h i c a l  s u p p o r t  

For m e d i a s i o n  e x i s t s ,  prosram d iFFerences  mar be ~raced so 

D i s p u t e s  so M e d i a t i o n ,  
31, IS81) < h e r e i n a F t e r  
S t a r .  Ann seo. 2 5 - 3 8 1 . 0 8 ;  Wa~b. ~au. 
( c o n c i l i a t i o n  ~ r o u i s i o n s ) .  

16 A c o o r d i n s  to  a r e c e n t  s u r v e y ,  
" i r r e t r i e v a b l e  breakdown" as she so le  
a n d  an a d d i t i o n a l  iS s t a ~ e s  h a u e  
b r e a k d o w n "  a s  an  a l t e r n a t i u e  s r o u n d ,  

F a m i l y  CS. i s t  C i r . ,  Hawa i i  (March 
" H a w a i i  P r o c e d u r e " ) ;  C.E. A r i z .  Reu. 

Cnda see. 26.12.20(3 

17 ssa tes  have enac ted  
mround For d i u o r c e ,  
added " i r r e s r i e u a b l e  

Freed and F o s t e r ,  
Diun~ma in ~ba Ei£~ S&a&a~: An Oueru iew ~s oF Aumust I ,  
1881, 7 Eam. La~. Rme .  4(348, 4052. 

1 7 . E . ~ . ,  C a l .  C i u .  Code sec.  4600 (Wes t ) ;  Cann. G~n. 
S~a~. sec .  4 G b - 5 6 ( a ) ;  F l a .  S.B. 43S ( e F F e c t i v e  J u l y  I ,  
i ~ 8 2 ~ ;  E i a .  S~a~. ann. sees.  G l . 1 3 ( 2 ) ( b )  and ( 3 ) ( W e s s ) ;  
~inn. SiaL. sec. 518.003 subd 3(b); ~u. Rau. S~al. sec. 
125.13G. 
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the a v a i l a b l e  l e s a l  bases oF a u t h o r i t y  For  a e u b l i c  

mediatior, service, as well as the allocation oF Fiscal and 

administratiue "responsibility For ti~e service. In the next 

t ( , ;o s e c t i o n s ,  we c o n s i d e r  e a c h  oF t h e s e  i s s u e s ,  

r e s m e c t i v e l  Y.  

There i s  much v a r i e t y  in  the sources  oF l e s a l  a u % h o r i t r  

For mediation services. Sometimes the prosram is created by 

an e x p l i c i t  s t a t u t e  or  coun ty  o r d i n a n c e .  More o f t e n ,  

s ~ a t u t o r y  a u t h o r i t y  is  i m p l i c i t  o r  a b s e n t .  In ~he l a t t e r  

case, the J u d i c i a l  branch may p r o v i d e  the a u t h o r i t y .  Th i s  

ma~ take  the Form oF a supreme c o u r t  r u l e ,  a l o c a l  J u d i c i a l  

r u l e  or  a d m i n i s t r a t i v e  o r d e r ,  or  an ad-hoc  J u d i c i a l  o r d e r .  

S t i l l  o t h e r  m e d i a t i o n  prosrams may be a c t i v a t e d  by the 

e × e c u t i u e  b ranch .  Th is  would r e q u i r e  an e x e c u t i v e  o r d e r  or  

an a~ency P o l i c y  or  r u l e .  

The L e s i s l a t i v e  Branch 

I. ExPlicit Statu~es 

S t a t u t e s  For court connected  m e d i a t i o n  s e r v i c e s  have 

been enac ted  in C a l i F o r n i a ,  M i c h i s a n  and F l o r i d a .  B u i l d i n s  

on p r e v i o u s l y  enacted c o n c i l i a t i o n  c o u r t  l e s i s l a t i o n ,  the 

C a l i F o r n i a  statute p r o v i d e s  For  

c o u n s e l o r s  and cus tody  i n v e s t i s a t o r s  

18 
m e d i a t o r s .  

m a r i t a l  and F a m i l y  

to  F u n c t i o n  as 

IO 



I t  a l s o  ~ e r m i t s  a s e l F - F u n d i n s  mechanism t h r o u s h  the use 

oF an earmarked i n c r e a s e  oF $15 in  di~Jerce F i l i n s  Fees,  $5 

it, m a r r i a g e  l i c e n s e  Fees, and a $15 Fee For any mo t i on  to 

modify, or enforce a custody and ~isi~ation order. 19 Since 

CaliFornia's trial courts are Funded at the county level, 

many Program specifics uary From county to county. ~0 

Howeuer, the s t a t u t e  does set F o r t h  c e r t a i n  s p e c i f i c  

P r o c e d u r e s ,  wh ich  are d i s c u s s e d  i n  S e c t i o n  V £~Eza. 

In M i c h i s a n ,  a b i l l  was enacted wh ich  e x e l i c i t i r  

a u t h o r i z e s  the  F r i e n d  oF the Cour t  i n  each J u d i c i a l  c i r c u i ~  

to e r o u i d e  m e d i a t i o n  s e r u i e e s .  The F r i e n d  oF the Cour~ 

P r e v i o u s l y  housed c u s t o d y  i n u e s t i ~ a t o r s ,  domes t i c  r e l a t i o n s  

r e f e r e e s ,  booKKeepers For r e c e i p t  and d i s b u r s e m e n t  oF a l l  

suPPor t  Payments,  and o F F i c e r s  to e n f o r c e  s u P P o r t ,  c u s t o d y  

a~d v i s i t a t i o n  o r d e r s .  M e d i a t i o n  i s  now oFFered as an 

a l t e r n a t i u e  ~o c u s t o d y  i n u e s t i ~ a ~ i o n s  and the  J u d i c i a l  

er~Forcement oF u i o l a t e d  o r d e r s .  21 To Fund the  ser~Jice,  

d i s p u t a n t s  Pay a u a r i a b l e  Fee r a n ~ i n s  From $30 to  $70 

dePendin~ on w h e t h e r  the  d i s p u t e  i s  u n c o n t e s t e d ,  med ia ted  or 

l i t i g a t e d .  T h i s  i n d e p e n d e n t  Fund suPPlements ~he s t a t e ' s  

i~ ~ai. Ciu. C~dm sec. 4807 (West). 

' 19 Cal. G~'i. C~dm sees. 28840.3 and 28862 (West). 

20Cal. C±u. ~z~. C ~  sec.  1744 (Wes t ) .  S ~  
C o n c i l i a t i o n  Cou r t  Task Force RePort to the Cus tody  and 
V i s i t a t i o n  Subcommi t tee  oF The S t a t e  Bar A s s o c i a t i o n  oF 
C a l i F o r n i a  (Dec. 15, IS81) ( h e r e i n a F t e r  " C a l .  Tasl~ Force 

ReP."). 

~Mich. Act. No. 294, sees. II(4), i3, and 31(4) 
( e F F e c t i u e  J u l y  I ,  I S 8 3 ) .  
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22-  
u s u a l  r e - e n u e s  For en fo rcemen t  a o % i u i % i e s .  

F l o r i d a ' s  ' r e c e n t l y  enac ted  l e g i s l a t i o n  e x p l i c i t l y  

a u t h o r i z e s  c o u n z i e s  to e s t a b l i s h  F a m i l y  m e d i a t i o n  or 

c o n c i l i a t i o n  s e r u i c e s  to a s s i s ~  m a r r i e s  i n  r e s o l u i n s  "an'," 

con%roue rsy "  i n u o l u i n ~  the F a m i l y .  23 The l e s i s l a t i o n  a l s o  

e s t a b l i s h e s  a stron:~ PreFerence For c o n t i n u i n s  both P a r e n t s '  

r i=~hts and r e s p o n s i b i l i t i e s  a f t e r  d i u o r c e .  In i t s  

d e f i n i t i o n  oF "Shared P a r e n t a l  R e s P o n s i b i l i t y , "  the F l o r i d a  

b i i i r e q u i r e s  "bo th  Paren ts  Zo c o n f e r  so t h a t  major  

d e c i s i o n s  a F F e c t i n s  the w e l f a r e  oF the c h i l d  w i l l  be 

d e t e r m i n e d  J o i n t l y .  ' ' 2 4  T h e  m e d i a t i o n  s e r u i c e  may  be 

summorl;ed i n  one oF two ways.  The s t a t u t e  a u t h o r i z e s  the 

boaT'd oF c o u n t y  commiss ioners  to  a P P r o P r i a t e  monies From 

c o u n ~  reuenues  a n d / o r  l e u y  a char:~e uP to  $2 on any c i r c u i Z  

cour~ mroceedins. 25 

Since research accounts indicate that custody mediation 

t y p i c a l l y  r e s u l t s  i n  an a:~reement oF J o i n t  c u s t o d y ,  the 

c o m b i n a t i o n  oF J o i n t  c u s t o d y  and m e d i a t i o n  i n n o u a t i o n s  makes 

a d m i n i s t r a t i u e  a n d  

may  be  P r a t m a t i c  t o o .  

e n a c ¢ e d  i n  2 7  s t a t e s .  

P h i l o s o P h i c a l  sense• The J u x t a P o s i t i o n  

J o i n t  c u s t o d y  l e s i s l a z i o n  has been 

26 - By  c o m b i n i n ~  the  c o n c e p t s ,  P u b l i c  

22 M i c h .  A c t .  No. 2S7 ( e F F e c t i u e  J u l y  I ,  I S 8 3 ) ;  ~ i c b .  
S~ac. &~a, secs.  27.A2528 and .252S. By c o n t r a s t ,  m a r i t a l  
and F a m i l y  c o u n s e l o r s  (when mrouided in  a c i r c u i t )  are 
housed in  the C i r c u i t  Cour t  and Funded by a $15 s u r c h a r g e  on 
m a r r i a g e  l i c e n s e  Fees. ~±cb. S&a&. &an. sec.  2 5 . i 2 3 < 2 ) .  

23 F l a .  S.B,  43S ( e F F e c t i u e  J u l y  i ,  I S 8 2 ) ,  

24 E3.a .  St-am. &~, ' , .  sec• G1 13(~)(b) ~ a(West) • ~ ~= • 

2 5 ' Z d ,  sem. S I . 2 1 ( 4 ) •  

I ' )  



s e c t o r  m e d i a t i o n  m a y  be a b l e  to  r i d e  i n t o  e x i s t e n c e  on the 

P o p u l a r  c o a t t a i l s  of  J o i n t  c u s t o d y  l e m i s l a t i o n .  

S t i l l  a n o t h e r  v a r i e t y  o f  m e d i a t i o n  l e g i s l a t i o n  has been 

i n t r o d u c e d  %o the Co lo rado  L e m i s l a t u r e .  IF aPProved,  t h i s  

b i l l  wou ld  c r e a t e  an o f f i c e  of  D isPu te  R e s o l u t i o n  i n  the 

G o v e r n o r ' s  OFFice to e s t a b l i s h  and a d m i n i s t e r  d i s p u t e  

r e s o l u t i o n  Programs t h rou~hou~  the s t a t e .  

Whi le  %he ProPosed b i l l  does not  l i m i t  i t s  a P P l i c a t i o n  

to d i v o r c e - r e l a t e d  i s s u e s ,  these i ssues  cou ld  c e r t a i n l y  be 

a d d r e s s e d .  I t  i s  even P o s s i b l e  t h a t  one or more s p e c i f i c  

27 
Programs cou ld  l i m i t  t h e i r  Focus to  d i v o r c e - r e l a t e d  i s s u e s .  

~5 , .  I m P l i c i t  S t a t u t o r y  A u t h o r i t y  

Wh i le  C a l i f o r n i a ,  M ich iman and F l o r i d a  have led  the  way 

it, draFtins and/or enactin~ new lemislation explicitly 

26,At the end of  IS81,  C a l i f o r n i a ,  C o n n e c t i c u t ,  H a w a i i ,  
Iowa,  Kansas,  Ken tucKy ,  L o u i s i a n a ,  Maine,  M a s s a c h u s e t t s ,  
M i c h i s a n ,  M i n n e s o t a ,  Montana,  Nevada, New HamPshi re ,  New 
M e x i c o ,  No r t h  C a r o l i n a ,  Oh io ,  Oregon, P e n n s y l v a n i a ,  Texas,  
and W i s c o n s i n  had Passed J o i n t  cus tody  l aws .  A r i z o n a  had 
a u t h o r i z e d  J o i n t  c u s t o d y  awards by c o u r t  r u l e .  In  I l l i n o i s ,  
Ne~ J e r s e y  and New YorK, cour~ d e c i s i o n s  b r o a d l y  
i n t e r e r e ~ e t d  the  language of  e x i s ~ i n ~  c u s t o d y  s t a t u t e s  as 
~ivin~ the courts discretionary Power to ~rant Joint custody 
it, aPProPriate cases. In IS82, Florida and Idaho enacted 
J o i n t  c u s t o d y  s t a t u ~ e s ,  b r i n ~ i n ~  the t o t a l  number o f  s t a t e s  
t h a t  have embraced the concep t  of J o i n t  c u s t o d y  to 27. 
Eam. L~w ~e~. ZSOG. 

27 The bill is available From the Colorado Ear 
A s s o c i a t i o n  A l t e r n a t i v e s  to A d v e r s a r y  D i sPu te  R e s o l u t i o n  
Commi t tee,  Debra H a l p e r i n  and David G r i F F i t h ,  C h a i r s ,  200 ~. 
14th Avenue,  Denver ,  C o l o r a d o ,  80204. 
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mediation. 32 In 

obvious vehicle 

custody mlannins. 

both instances, mediation would be an 

to resolve disputes and ensase in Joint 

3. County  Ord inances  

The c o u n t y  o r d i n a n c e  i s  the l o c a l  e m u i v a l e n t  oF the 

s t a t e  s t a t u t e .  I t  may be an i m p o r t a n t  mechanism For 

c r e a t i n s  m e d i a t i o n  s e r v i c e s  where t r i a l  c o u r t s  or  t h e i r  

s u p e o r t  s e r u i c e s  are Funded by the c o u n t y .  County  m e d i a t i o n  

o r d i n a n c e s  may be modest or more e x p a n s i u e .  For example ,  iF 

the m e d i a t i o n  Prosram i s  i n c o r p o r a t e d  i n t o  an e x i s t i n s  

s e r v i c e  such as m a r i t a l  and F a m i l y  c o u n s e l i n s  or  p r o b a t i o n  

s u p e r v i s i o n ,  then  the c o u n t y  a c t i o n  u s u a l l y  c o n s i s t s  oF 

l i t t l e  more than  a p p r o v i n s  a d d i t i o n a l  e x p e n d i t u r e s  For 

Persor, n e l  and oFFice space or aPProu ins  a r e a l l o c a t i o n  oF 

Funds amons e x i s ~ i n s  F u n c t i o n s  due to s u b - F u n c t i o n  

d e s i s n a t i o n s .  33 In some i n s t a n c e s ,  however ,  the  c o u n t y ,  in  

c o o p e r a t i o n  w i t h  the  t r i a l  c o u r t ,  has c r e a t e d  an e n t i r e l y  

34 
ne~; un i~  o F F e r i n s  media%ion. I t  is even c o n c e i v a b l e  that 

iF e u b l i o  demand e x i s t e d ,  the coun t y  cou ld  i n s t i t u t e  a 

p u b l i c  s e c t o r  d i v o r c e  m e d i a t i o n  Prosram w i t h o u t  even w a i t i n s  

32 ~ u .  ~ u .  S=a=. secs.  125.13G a n d  125. 142; Procedure  
For C h i l d  Cus tody  M e d i a t i o n  i n  P a r t i o i p a t i n ~  D e p a r t m e n t s ,  2d 
Jud. D i s t .  Washoe Coun ty ,  Neu. ( h e r e i n a F t e r  "Nev.  P ' r o c . " ) .  

33 ;E .s .  , B u d s e t ,  HennePin Coun ty ,  M inn .  , DePt.  oF Cou r t  
S e r v i c e s ,  Prosram Code 4030 " F a m i l y  Cour t  SuPPort S e r v i c e s "  
(1976 t h r o u s h  1982) ( h e r e i n a F t e r  "Henn. County  8 u d s e t " ) .  

39 E.m. ,  Broward Coun ty ,  F l a .  O r d . ,  No.79-18  (March 21, 
1979) (hereinaF~er "Broward County Ordinance"). 
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For formalized Judicial suPPOrt. 

B. The J u d i c i a l  Branch 

i. SuPreme Court Rules 

In most states, the state suPreme court has the Power 

to adopt rules oF Practice and Procedure that are eFFective 

35 
in all trial courts oF the state. Althoush this mechanism 

has not yet been used to create a uniform, state-wide 

Procedure For divorce and custody mediation, it has been 

used in Michisan to activate an eFFective Pre-~rial 

settlement Procedure. Accordins to General Court Rule 31G,  

the Parties or a Judse may submit For a Pre-trial hearins 

any c i v i l  case in  which the r e l i e f  soush t  c o n s i s t s  oF money 

damases or  d i < , i s i o n  oF P r o p e r t y .  Termed m e d i a t i o n ,  the 31S 

h e a r i n s  a c t u a l l y  i n v o l v e s  an a r b i t r a t i o n  type  Procedure  in  

which the attorneys ?or each Party makes an oral 

P r e s e n t a t i o n  oF 15 minutes  Per s i d e  b e f o r e  a Panel  oF 3 

l awye rs  

d e c i s i o n .  

P a r ~ i e s ,  the Rule b u i l d s  in  s t r o n s  

P a r t i e s  to  accep t  the P a n e l ' s  d e c i s i o n .  

who analyze the Parties' Positions and arrive at a 

While the d e c i s i o n  i s  no t  b i n d i n m  upon the 

i n c e n t i v e s  For the 

36 

35 - =.m., Cal. Caasa. art. VI, sec. G; ~icb. Canal. n£ 

ITS3, art. VI, sec. 5; ~icb. S~aa. ann. sec. 27A.223. 

36 
Accordins %0 the Clerk oF the Mediation Tribunal in 

Detmoit, this Procedure is not used in divorce since Family 

mediators are available throush the Friend oF the Court 

oFF ice .  See notes  21 and 22, aue=a.  

IG 



In %he domestic relations Field, we Find a 

in Connecticut which lists 

domestic Y'ela%ions counselor. 

this is the only mention 

mediation as one 

37 
I t  shou ld  be 

oF mediation in 

compendium oF statutes and rules on divorce in 

Cour t  r u l e  

duty  oF a 

noted that 

the whole 

that state. 

D e s p i t e  t h i s  r a t h e r  s k e t c h y  "reFerence, She a d m i n i s t r a t o r  oF 

the F a m i l y  c o u n s e l i n s  s e r v i c e  For the S t a t e  oF C o n n e c t i c u t  

has deve loped  a v e r y  comprehens i ve ,  p u b l i c  s e o t o r  m e d i a t i o n  

PT, osram t h a t  i s  o p e r a t i v e  i n  eve ry  J u r i s d i c t i o n  oF the 

38 s t a ~ e .  

Thus the SuPreme Cour t  has the c a p a b i l i t y  of  

i n s t i t u t i n s  a P r e - t r i a l  s e t t l e m e n t  Procedure  l i k e  m e d i a t i o n  

by r u l e •  The q u e s t i o n  i s  how to se t  a r u l e  oF t h i s  t ype  

i n i t i a t e d .  A l~housh  the  avenues For P u b l i c  i n p u t  v a r y  From 

J u r i s d i c t i o n  to  J u r i s d i c t i o n ,  t he re  i s  s e n e r a l l y  some Formal 

commun ica t i on  channe l  between the s t a t e  bar and the supreme 

c o u r t .  39 In  o~her J u r i s d i c t i o n s ,  the C o u r t ' s  ' ru lemaKins  

body i ~ s e i F  i s  composed oF members r e p r e s e n t i n s  the  P u b l i c  

as w e l l  as the J u d i c i a r y ,  or the J u s t i c e s  are a d v i s e d  by a 

40 
commi t t ee  p a r t i a l l y  compr ised  oF members oF the  P u b l i c .  

Sometimes P r o v i s i o n s  are made For P e r i o d i c  m e e t i n s s  between 

3 7 C ~ n •  ~• C iu •  ~=~=. 481. 

38_Conn. SuPerior Ct• Family Div., Ann. ReP• (IS79-80), 
(hereinaFter "Conn. Ann• ReP."). CE. Cn~. Ge~. S~a~. 
sec. ~l (state court administrator's authority)• 

39 = s , Cain Ge~. S~az sec 51-7" Eia• ~ lud. 

~ .130 .  

40 E s , Cal. Ca~a~ art VI, sec 8; Mimm Sia~ sec 

480.052 and .053; Eia. ~. lul. ~dmin. 2.130(b) (I). 

17 

I 
I 
I 
I 
I 
I 
I 
I 
I 
II 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

~he represent,atlases oF the  

41 
c o m m i t t e e  oF %,he J u d i c i a r y .  

lesisla~ure and %,he 

OFten, but, not, always, 

r ,I i • s 

%,here 

ar'e mrouisions For ~rior not,ice and publication oF proposed 

rules and For a hearins ~rio'r t,o enact,men%,, eit,her rout,inel'z 

or ,i~on pe~i~ior,.42 It, a Few Jurisdict,ions , it. is possible 

43 
For %he leaislat,ure to uoid a rule. 

• L o c a l  Court, Ru les  and A d m i n i s % r a t , i u e  Orde rs  

Local court, "rules and admin ist,rat, iue 

ins,~ire medlar,ion 'rely upon %,he principles 

e~'Ficienc v and %,he ~ower oF a court, %0 

o r d e r s  ~ha% 

oF Judicial 

cont,rol %,he 

44 
mrocedures by which Judicial decision-ma~ins may occur. 

Judicial rule maKins may also be J,,st,iFied b~" %,he surPoses 

a~sert,ed in manx s~at,ut,es oF "Promot, (ins) %,he amicable 

set,$1ement, oF disPu%es and mit,isat,(ins) ~he Pot,ent,ial harm 

t,o %he spouses and their children caused b'/ %,he Process oF 

45 
lesal dissolution oF marriase." And, indeed, re'search 

~'indinss aPPear to demonstrate %hat, medlar,ion accom~lishes 

42 E.s., 

S&a&. sec. 
Z . I 3 0 < e ) .  

48(9.{)54; Ela. 5. 

43 £.s., 

sac. 5 1 - 1 4 ( b ) .  

sec .  5 1 - 1 4 ( b )  and ( c ) ;  ~ i ~ .  
J~d. &dmi~. ~.~ 130(c)(4) and 

at%. V, sec .  2(a); Ca~. Ga~. 
BZa2.. sec. 51-14(b). 

44 As a seneral distincsion, rules souern Practice and 
~,~ocedure ir, ~.he %rial tour%, whereas adminis%'ra~iue orders 
s o u e r n  t he  i n t e r n a l  manasement oF the  J u d i c i a l  depart,men%,. 

E .s  , E l a  ~ Jud.  ~dmi~.  ~.02(3 

45 
E.s., Cml~. r~eu. S2.at. seo. 14-10-i(32, E,z. 5~u. 

Sia2. . . . .  sec 403.ii0, Pa Sia2.. ~nn. t,it ~..~,m~ sec. 

102(a) (Purdon). 

18 



these  Purposes 

To d a t e ,  

N e v a d a  

certain 

submitted 

47 
hearing. 

imml emented 

Family court 

46 better than does adjudication. 

Judaes in Fort Lauderdale, Florida and Reno, 

desisned local Procedures which require that 

(such as contested custody disputes) be 

to schedulin~ and court 

on this tYPe oF court- 

Honolul,,, Hawaii where the 

o r d e r i n ~  a s o c i a l  s t u d y  

48 
m e d i a t i o n .  And in  Dane 

the Judge s i m p l y  r e f e r s  a l l  c o n t e s t e d  

F a m i l y  Cour t  C o u n s e l i n ~  S e r v i c e  wh ich  

F a m i l y  Cour t  C o m m i s s i o n e r ' s  OFFice .  At 

the Parents are ~iuen the choice between 

49 
a more t r a d i t i o n a l  cus tody  s t u d y .  

c o u r t s  may adopt  a number oF u n o F F i c i a l  

have 

matters 

to mediation Prior 

Another variation 

Procedure is Found in 

Judge r e f r a i n s  From 

use oF m e d i a t i o n  and the 

Fast  and s low ,docKets may be 

and n o n - m e d i a t e d  cases, 

until the Parents have attempted 

County, Wisconsin, 

cL(stodY cases to the 

i s  housed in  the  

that Point, 

mediation and 

Finally, 

Procedures  to encourage the 

c o n s e r v a t i o n  oF J u d i c i a l  t i m e .  

e s t a b l i s h e d  For med ia ted  

and K e l l y ,  J . ,  S u = u i u i ~  &be 
J. and Thoennes,  N . ,  %be B e ~ e ~ i & i  

"resPectively. Pre-trial conFerencin~ Procedures may be made 

cumbersome in o'rder to stimulate Parties to settle. 50 Still 

46 
Sea Wallers~ein, J. 

B~ea~iu~ ( I S 8 0 )  ; Pearson,  
C a ~ & i ,  4 E a m i l ~  &d~ca&e 2 6 .  

O r d e r  N o .  7 9 - 2 5 ,  1 7 t h  J u d .  
( O c t .  5 ,  1 S 7 9 )  ( h e r e i n a F t e r  

P r o c . ,  s u e = a  n o t e  3 2 .  

Procedure, i~=a, n. 15. 

47 
'~dmin. 

County Fla. 
Order") ; Nev. 

48 
Hawaii 

49 ~ i s c .  S t - a t .  

Counselin~ Service, 
(hereinaFter "Dane 

~ r , .  s e c .  7 6 7 . 0 8 1  ( N e s t )  ; 
b r o c h u r e  P u b l i s h e d  b y  D a n e  

C o u n t y  B r o c h u r e " ) .  

C i r .  , B r o w a r d  
" F l a .  A d m i n .  

F a m i l y  C o u r t  
C o u n t y ,  W i s c .  

18 
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other courts may adopt a uar~e~y oF manasement technigues 

ir, cludins a strict continuance Policy ~o de~er litisants and 

t.neir attorneys From shins to trial. 

Local court rules and administratiue orders haue their 

adua,ntases and disaduantases. Compared to lesislation, ~hey 

are Faster and easier to immlemen~. Usually, the three or 

Four Judses on the domestic relations bench either haue %he 

Power to enact a rule themselves, or they have only to 

51 
cor,~;ince their colleasues on the local trial bench %o do so. 

Aithoush lesislative lobbyins is a better Known ~rocedure, 

there are several avenues For Pub i ic inmut in toe rule 

maKins Process. The most eFFicient method oF commmunicatins 

w i t h  the  J u d i c i a r y  i s  t h r o u s h  l o c a l  bar a s s o c i a t i o n  

52 
c o m m i t t e e s .  In s t a t e s  wh ich  e l e c t  t r i a l  co, , rs Judses or 

consult the electorate ~o renew Judicial %erms, ~ublic 

53 
sector mediation could also become a camPaisn issue. 

50 T h i s  p r a c t i c e  i s  r e p o r t e d  i n  c e r t a i n  J u r i s d i c t i o n s  i n  
M a s s a c h u s e t t s .  

51 - 
~ . s . ,  Ca l .  Gnu'~ Cada sec.  68070 (Wes t ) ;  Cn !n .  ~eu. 

S~a~. sec .  13 -5 -133 ;  C a ~ .  Gen. S~a~. sec .  51 -14 ;  E l a .  ~ .  
Jud .  ~dmiu.  2 . 0 2 0 ;  ~ i c ~ .  S~a~. ~nn. sec.  27A.S21;  ~£nn. 
S~a~. secs .  484.33 and .52 ;  Ohia ~au.  Cnde ~n. sec.  
2301 .04  ( P a t e ) ;  ~a. S i a L .  ~nn. t i t .  23, sec.  604 ( P u r d o n ) .  

52 E . s . ,  Co lo .  C h i e f  J u s t i c e  D i r e c t i v e  79-8 ( B ) ( 2 ) ( e ) ;  
Eia. ~. Jud. ~u~. 2.050(e). 

53 ~al. Canal. art. UI, sac. iS; C~ia. ~a~z~. art. UI, 
sec. 25; Ela. Cn~a&. art. V, sec. lO(b); ~inb. Cn~aa. oF 

I~$3 art. Ui, secs. 1i,12; Mich. Sta~. Ann. seo. S.141S; 
~i~. Sza&. sec. 487.03 subd.2; Ohia ~a~. Ca~a ~n. sacs. 

2301.03 and 3117.(92 (Pate). 
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The c h i e f  d i s a d v a n t a s e  (.Jith e s t a b l i s h i n s  a m e d i a t i o n  

Program b~' l o c a l  c o u r t  r u l e  i s  she ProOlem oF i n s t a b i l i t y .  

T r i a l  Judges o f t e n  

54 
r e l a t i o n s  bench .  

Judge "s  commitment 

r o t a t e  r a P i d l ~ "  th ' rou~h she d o m e s t i c  

IF an i n c o m i n ~  Judse sha res  an i n c u m b e n t  

to  m e d i a t i o n ,  t h i s  p r e s e n t s  no P r o b l e m .  

Howeuer ,  in  a t  leas~, one i n s t a n c e ,  a Judse r o t a t i n s  i n t o  

domesSic r e l a t i o n s  r e s c i n d e d  ~he suPPor t  oF a P r e v i o u s  Judge 

55 For  t h e  m e d i a t i o n  P ros ram.  

3 .  Ad Hoc J u d i c i a l  Orders  

F i n a l l y ,  m e d i a t i o n  may be a u t h o r i z e d  by an adh~c 

J u d i c i a l  o r d e r .  L e s i s l a t i o n  r o u t i n e l y  a u t h o r i z e s  Judges so 

o r d e r  c u s t o d y  i n v e s t i s a t i o n s  or  P s y c h o l o s i c a l  e v a l u a t i o n s  to  

a s s i s t  the, :  i n  t h e i r  d e t e r m i n a t i o n s  oF t h e  c h i l d ' s  b e s t  

i n t e r e s t .  56 I t  i s  P o s s i b l e  t h a t  Judses c o u l d  r e f e r  t o  t h e i r  

b r o a d e r  l e g i s l a t i v e  a u t h o r i t y  to  o b t a i n  P r o F e s s i o n a l  

57 
a s s i s t a n c e  i n  o r d e r  t o  r e f e r  P a r t i e s  t o  a f, e d i a t o r .  

I n d e e d ,  i t  i s  l i k e l y  Shat t h i s  a u t h o r i t y  base wou ld  be 

r e l i e d  upon when o n l y  one d o m e s t i c  r e l a t i o n s  Judse i n  a 

courS i s  c o n v i n c e d  oF t he  m e r i t s  oF m e d i a t i o n .  

$ 4  
- _ . ~ . . ,  ~ a ~ b .  ~ e u .  C ~ d e  s e c .  26  • 1 ?  . 0?(') (1  y e a r ) •  

55ReFe'rence is to Hennemin Counsy, Minnesota (i~82)• 

56E.s., Colo. Rev. B~at. sec. i4-iO-i?7. 

57 
E • s• , Mich • S t a r .  Ann• sec.  25.314(7)~, (F) ," C~ l~ •  F ~ , .  
seo .  1 4 - I 0 - 1 2 S ( ~ )  
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C. The Executi,)e Branch 

i. A~enc~" Polic~" and Rules 

N u m e r o u s  ~ o v e r n m e n t  a ~ e n c i e s  a t  t h e  s t a t e ,  

l o c a l  l e v e l  d e a l  ~ i t h  a d u l t s  a n d  c h i l d r e n  i n  t h e  

in the  a f t e r m a t h ,  oF Family ~ e o r s a n i z a t i o n .  

i n c l u d e  those  d e a l i n ~  ~ i t h  the e n f o r c e m e n t  oF 

the  r e s o l u t i o n  oF P o s t - d e c r e e  u i s i t a t i o n  

disputes, and/or Public education about 

extent that mediation may better accomplish 

c o u n t y  and 

P r o c e s s ,  o~ 

Such a ~ e n c i e s  

c h i l d  s u P P o r t ,  

a n d  c u s t o d y  

divorce. To the 

t h e  ~ o a l s  oF 

such a ~ e n c i e s ,  a d m i n i s t r a t o r s  may t h e m s e l u e s  imPlemenS 
s 

m e d i a t i o n  Prosrams in  one oF s e u e r a l  ways.  The s i m p l e s t  i s  

an i n f o r m a l  P o l i c y  t a c i t l y  a P P r o v i n ~  staFF e x p e r i m e n t a t i o n  

w i t h  t h i s  P rocedu re .  58 More F o r c e F u l l y ,  the  a d m i n i s t r a t o r  

c o u l d  i s s u e  a P o l i c y  s~atement  on m e d i a t i o n  and P o s s i b l y  

e~Jen a r r a n g e  For i n - s e r v i c e  m e d i a t i o n  t r a i n i n g .  59 Most 

F o r m a l l y ,  ~;here P rou ided  by the  s t a t u t e  or a u t h o r i z i n s  

o r d i n a n c e ,  the  asency cou ld  ho l d  h e a r i n s s  For P u b l i c  i n p u t  

60 
and P~omulsate  r u l e s  i n s t i t u t i n s  the m e d i a t i o n  P r o c e d u r e .  

The Cou r t  S e r v i c e s  Depar tment  i n  HennePin Coun t y ,  

( M i n n e a p o l i s )  M inneso ta  i s  a mood example oF a m e d i a t i o n  

58Such was the e x p e r i e n c e  oF a t  l e a s t  one c u s t o d y  
ir.~Jest i ~ a t o r  in  D a l l a s ,  Texas .  C o n v e r s a t i o n  w i t h  Diane 
SKaF%e, B o u l d e r ,  Co lo rado  (Nouember, l S S i ) .  

59CE, Memo to StaFF From Bob N~,cKoFF, D i r e c t o r ,  
Domest ic  R e l a t i o n s  D i < , i s i o n ,  HennePin Coun ty  Dep t .  oF Cou r t  
Ser~Jices ( A P r i l  28, IS80) ( h e r e i n a F t e r  "Memo to  S t a F F " ) .  

6 0 E . s . ,  E i a .  S ta~ .  ~ , ~ .  sec.  3 ~ 4 . 4 5 7 ( 5 )  (b) (West) ; 
~ i n n .  S i a * .  sec.  480.055 subd.  2.  
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mrosram creased b~" i n f o r m a l  a d m i n i s S . r a t i u e  a c t i o n .  Wi~h She 

sumeor% OF the  Fami i v c o u r t  Judse, she demarSmens d i . recSor  

h i r e d  mediato. rs  under  sSaSuto.rv a u t h o r i z a t i o n  as m~'obation 

sume.rv iso. rs  • and deuelomed d e t a i l e d  i n t  e.r-dema.rSmen t a l  

erocedu.res For  a s o m h i s t i o a t e d  m e d i a t i o n  mrosram. 61 The 

F a m i l y  m e d i a t i o n  mrosram oF Dane County  ( M a d i s o n ) ,  W iscons in  

a l s o  de . f lues  i t s  a u t h o r i t y  From an a d m i n i s % r a t o . r ' s  d e c i s i o n  

to c r o s s - u t i l i z e  s taFF ,  i n  t h i s  i n s t a n c e ,  F a m i l y  cou.rt  

62 
c o u n s e l o r s .  S i m i l a . r l  v, a s t a t e w i d e  ~e IFa re  dema.rtment 

w i t h  . r e s m o n s i b i l i t v  Fo.r c o n d u c t i n s  c u s t o d y  i n v e s t i s a t i o n s  

cou ld  t r a i n  i t s  staFF in  m e d i a t i o n  t e c h n i q u e s  and ammrove 

the use oF mediation methodolosies to assist in she 

. r e s o l u t i o n  of  c h i l d  c u s t o d y  and v i s i t a t i o n  d i s m u t e s .  

3. Exec,,t ire Orders 

The m o s s i b i l i t y  oF c r e a t i n s  a m e d i a t i o n  se. ru ioe by 

E x e c u t i v e  Order  has no t  been F u l l y  e x m l o r e d .  Wh i le  the 

s o u e r n o r  i s  no t  e.rome.rlv . r e s e o n s i b l e  Fo.r . r e l i e v i n s  

oonsestion in the cou~ts, s/he may be involved in the 

en£o.rcement oF summO.rt o.rde.rs. 63 IF mediation m.romoses 

61 
Memo to StaFF, sua=a note 5S;  Omen 

Announcement 831, Hennemin County  Employment 
"Family Counselor (Senior Probation OFFicer)," 
i~79); "O.rientasion Boo~let," Hennemin 
Se. ru i ces .  

62 
Telemhone 

D i . recSor ,  Dane 
A p r i l ,  IS82.  

63 Uu±£==-, 

5. 

c o n ~ e r s a t i o n  w i t h  
County  F a m i l y  Cour t  

~e~a=~al En£azaemen& oF 

C o m m e t i t i v e  
OPmo.rsunisw, 

(Novembe.r 29, 
County  Demt. oF Cour t  

KaShleen JeFFords ,  
C o u n s e l i n s  S e r v i c e ,  

SuPpo.r% A c t ,  seo. 
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volunsary compliance wish child suePors orders, v~ is would 

cerT.ainly be aPPropriate For the chief executive ~o order 

i~s utilization. It ma~" even be a~mroeriate, b;" executive 

order, to essablish a citizens ' uolunteer mediation 

association to assist in She eFFort. 65 

Iii. A l t e r n a t i u e  Methods oF A d m i n i s % e r i n s  

M e d i a t i o n  S e r u i c e s  

P u b l i c  s e c t o r  m e d i a t i o n  e'rosrams may be a d m i n i s s e r e d  in  

Four  b a s i c  wa~'s. They may be a d m i n i s t e r e d  by J u d i c i a l  

deea~tmenSs o'r b y any d e p a r t m e n t  o F F e r i n s  suPPor t  s e r v i c e s  

t o  d o m e s t i c  r e l a t i o n s  c o u r t s  such as"  I )  m a r i s a l  and F a m i l y  

c o u n s e l i n s ;  -,~) c u s t o d y  i n v e s t i s a t i o n s ;  and 3) enForcemer, t oF 

s u P P o r t  o r d e r s .  A s e p a r a t e  m e d i a t i o n  u n i t  c o u l d  b e  

e s t . a b l i s h e d  w i s h  i t s  o ~ n  s t ,  a t e - w i d e  a d m i n i s t r a t i o n  s y s t e m ,  

r e P o r t i n s  d i r e c t l y  to  she s t a t e ' s  c h i e f  J u s t i c e .  F i n a l l y ,  

t he  c o u r t  o r  a n o t h e r  Public asency  c o u l d  c o n s r a c t  For  

m e d i a t i o n  s e r v i c e s  w i t h  P r i v a t e  P r o F e s s i o n a l s  or  a s e n c i e s .  

Each oF t hese  a d m i n i s t r a t i v e  a l t e r n a t i u e s  P r e s e n t s  

u n i q u e  a d v a n t a s e s  and d isadvan%ases  w ish  "resPect to  F u n d i n s  

and e F F i c i e n c y .  F a c t o r s  " r e l e u a n t  in  a s s e s s i n s  t h e s e  

a d u a n t a s e s  and d i s a d v a n t a s e s  i n c l u d e "  ~he ease oF m e d i a t i o n  

eros'ram i m P l e m e n t a t  i on  ; se IF Fund i n s  capab i I i % ", 

o e P o r t u n i s i e s  and d i F F i c u l ~ i e s  in  P e r s o n n e l  manasement ;  the  

64 ~ee ,  s e n e = a i i ~ ' ,  Pearson and Thoennes ,  i b e  B ~ n a E i t s  
Ouz~,isb ~ b e  Cas~, s u e r a  n o s e  46. 

65 C~'. Cinln. ~eu. S~a.~. 24-I-IOS ('recosnizins 
sove'rnor's common law ~ower T,o create commissions) . 
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e x t e n t  So wh ich  med iaS ion  F u r t h e r s  she osher  s o a l s  oF she 

as:::,ncY w ish  wh i ch  i s  i s  housed;  and l o r . ~ - r a n s e  i n s t i t u t i o n a l  

P l a n n i n s .  

A. The J u d i c i a l  DePartment 

The a d m i n i s $ r a t i v e  and Fund ins  s t r u c t u r e  oF the 

J u d i c i a l  depa r tmen t  aFFects  the ease w i t h  wh ich  a m e d i a t i o n  

Prosram oF ~he J u d i c i a l  deParsment can be imp lemen ted .  

T y P i c a l l y ,  the c h i e f  J u s t i c e  P r e s i d e s  over  a s ~ a t e ' s  

J u d i c i a l  deParsment and is  a s s i s t e d  by a s tase  cour~ 

a d m i n i s s r a t o r ,  under  whom serves  an a d m i n i s t r a t o r  i n  each oF 

the s t a t e  t r i a l  c o u r t s .  The s taoe cour¢ a d m i n i s t r a s o r  

s e n e r a ! ! x  PerForms m i n i s t e r i a l  F u n c t i o n s ,  For example ,  

c o m P i l i n s  s t a S i s t i c a l  dasa r e s a r d i n s  the e x p e n d i t u r e  oF 

P u b l i c  Funds,  and d e u e l o P i n s  Pe rsonne l  s u i d e l i n e s .  More 

d i s c r e t i o n a r y  F u n c t i o n s  are u s u a l l y  PerFormed by the c h i e f  

J u s s i c e  oF the suPre,~e c o u r ¢ ,  w i t h  o n l y  P a r t i a l  d e l e s a t i o n  

66 oF r e s P o n s i b i l i S x  So the  sSase c o u r t  a d m i n i s t r a S o r .  

There are excePs ions  to shese s e n e r a l i z a t i o n s .  In 

C o n n e c t i c u s ,  For example ,  the  sSate c o u r t  a d m i n i s t r a t o r  has 

67 
v e r y  broad and F a r - r e a c h i n s  a u s h o r i s y .  

Many J u d i c i a l  s e r v i c e s  can be and are imPlemenSed on an 

66 
E . s . ,  C a l i £ .  C ~ s ~ .  a r ~ .  V I ,  sec.  6; C~ I~ .  C~n~1. 

ar~. VI, sec. 5; CaliE. Ga~'~ Cada secs. 88500, 88501 

(Wesz); Caln. Ran. S~al. sec. 13-3-101 al ~a~. 

67 :nnn. Gan. Sial. seos. 51-1b, 51-Ic, and 51-6; C£. 

~ian. SaaZ. sec. 480.15, subds. 2,8. 
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a d m i n i s t r a t i v e  r a t h e r  than a l e a i s l a t i v e  or  a J u d i c i a l  r u l e -  

n~aKin~ b a s i s .  Thus,  the s t a t e  c o u r t  a d m i n i s t r a t o r  oF 

C o n n e c t i c u t  i s  u l t i m a t e l y  r e s p o n s i b l e  For a d d i n ~  m e d i a t o r s ,  

however t i t l e d ,  to the budget  r e q u e s t ,  For  p r e s e n t i n s  and 

J u s ~ i F > ' i n a  i t  to  the l e g i s l a t u r e ,  For h i r i n ~  and t r a i n i n s  

m e d i a t o r s  and For d e v e l o p i n s  i n t e r n a l  p r o c e d u r e s  For 

m e d i a t i o n .  66 C l e a r l y ,  t h i s  Prosram model en j oys  maximum 

o r s a n i z a t i o n a l  F l e x i b i l i t y .  

In  o t h e r  s t a t e s  t h e r e  i s  l ess  o p p o r t u n i t y  to  imp lement  

sta~e~Jide m e d i a t i o n  Programs t h r o u g h  the a c t i o n  oF a s i n s l e  

ad,T~in i s t r a t  or oF the J u d i c i a l  d e p a r t m e n t .  In  these  

i n s t a n c e s ,  the J u d i c i a l  depar tmen t  nay be a d m i n i s t e r e d  by a 

~ l a r s e  J u d i c i a l  c o u n c i l  r a t h e r  than a s i n s l e  a d m i n i s t r a t o r  

( e . s . ,  C a l i F o r n i a ) .  59 Or s r e a t e r  a d m i n i s t r a t i v e  a u t h o r i t y  

ma~ be ves ted  in  the l o c a l  J u d i c i a r y .  70 For example ,  in  

Broward Coun t y ,  F l o r i d a ,  a l o c a l  m e d i a t i o n  Prosram was 

i n i t i a t e d  by the c h i e f  Judse oF the  s u p e r i o r  c o u r t  and 

71 s u b s e q u e n t l y  r a t i f i e d  by the c o u n t y  l e g i s l a t i v e  body.  

There  are s e v e r a l  advan tages  to h o u s i n ~  a m e d i a t i o n  

Prosram i n  the  J u d i c i a l  d e p a r t m e n t .  F i r s t ,  i t  i s  u s u a l l y  

p o s s i b l e  to  F ind  some i m p l i c i t  s t a t u t o r y  a u t h o r i t y  For  the 

prosram so t h a t  legislative chanse can be avoided. 72 

68 
r.~n. r,~n. S~.ai. secs. 51-io, 51-9(n) and 51-I0. 

5g 
r a l i E .  r ~ t , .  a r t .  V I ,  s e c .  G. 

70 E l a .  Cnr.~t,. a r t .  ~.~, sec .  2; E l a .  [~. ,[ud. ~d-~in. 
. 0 5 0 ( e ) .  

71 F l a .  Admin. Order  
O r d i n a n c e ,  sue=a note  34. 

sue~a no te  477 Bro~ard  County  
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Second, as a branch oo-emual to the l e s i s l a s u r e ,  the 

J u d i c i a l  de.=arsment w i e l d s  more .=ersuasiue Force in  maKins 

budses re~uesss than does a .=riuase l o b b y i s t .  There even 

e x i s t s  c o n s i d e r a b l e  case a u t h o r i t y  For the . = r o ~ o s i t i o n  sha~ 

Judses can com.=el the ex .=endi ture  oF .=ubl ic Funds r e a s o n a b l y  

necessary  to .=erForm the J u d i c i a l  F u n c t i o n .  73 

T h i r d ,  Fundins o.=tions For med ias ion  .=rosrams based in  

she J u d i c i a l  de.=artmens are u a r i e d  and i n c l u d e  s e l f  Fund ins .  

Docket Fees a l r e a d y  e x i s t  and in some J u r i s d i c s i o n s  may be 

i n c r e a s e d  by she J u d i c i a r y .  74 More S y ~ i c a l l y ,  she 

75 
l e s i s l a S u r e  muss acs so i n c r e a s e  or earmark these Fees. 

For exam.=le, .=ubl ic s e c t o r  m e d i a t i o n  s e r v i c e s  in  C a l i F o r n i a  

are su.==orted in  =a r t  by the J u d i c i a r y ' s  ssasuso ry  ~ower to 

l e v y  a $30 i n c r e a s e  in d i v o r c e  F i l i n s  Fees ( , 1 5  ~aid by each 

72 
Notes 28 th roush  32, ~usna. 

73 S ~  m a n a n a l l z ,  Anno%., ~S ~ . L . ~ .  3d 5SS (1S82) ;  l h ~  
Inb~n~n~ ~n~an mE ~ba ~au=~ ~n ~n~eniaLa ~n~ £~n 
"Baa~nnahlz ~ana~anz" Ezsandi~un~, 55 Zans. L. Bau. 3S2 
(IS~2); ~a~inmal Cnn£engmn~ n£ Cnunl ~dmini~na~=n~ and 
Cnn£enenae a£ Cbia£ ~u~ina~, ~e=lana~inn ~£ Sninnial~, 50 
J. ~m. ~ud. San'z. ~4 ( I ~ $ 5 ) .  

74 E . s . ,  Cnnn. Gan. S~a~. sec. 52-257.  

75 E.s., Cnln. ~au. Sial. sec. 13-32-101; Zinb. S~a~. 
~nn. sec. 27A.252B-.2529; Proposed Tex. S.B. 75S (IS82) and 
Proposed Oklahoma b i l l ,  both r e p o r t e d  in S~a~a L a s i ~ ! a ~ i ~  
~ O±leu~e ~ e ~ l u ~ i n n ,  ABA SPec ia l  Committee on A l t e r n a t i v e  
Means oF DisPute  R e s o l u s i o n ;  MonosraPh S e r i e s  No. I (June,  
IS82 ) .  ~£. a u s h o r i t y  to i n c r e a s e  docket Fees and earmark 
Funds For o t h e r  s .=eciFic  Programs. C~I~. ~au. S~a~. sac.  
14 -10-120 .5  (d is .= laced homemakers); E l a .  S i a l .  ~nn. sac. 
7 4 1 - O l ( 2 ) ( W e s t )  (saFe houses) ;  ~ .~ .  Ceu~. Cnda sec.  1 4 - 0 G . I -  
15 ( d i s p l a c e d  homemakers); Chin ~au.~ada ~nn.  sac.  2303.201 
(Pase) (oom.=userized l e s a l  r esea rch  s e r v i c e s  For c o u r t ) .  
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76 
PatSY) %o suPPOrt P u b l i c  s e c t o r  m e d i a t i o n  s e r u i c e s  and a 

l e s £ s l a t e d  $15 Fee For an> '  mo t i on  

77 
cus ~.od~" and visitation order. 

to  modiFx or e n f o r c e  a 

In  C o n n e c t i c u t ,  the 

Judiciary" has the Power to increase docket Fees to Pay For 

mediation services it creates.78 And in Florida, this can 

be a c c o m p l i s h e d  by an a c t i o n  oF the  c o u n t y ' s  l e s i s l a ¢ i u e  

bodw. 79 O the r  J u r i s d i c t i o n s  Fund the  s e r v i c e  bv earmarked 

i n c r e a s e s  in  m a r r i a s e  

A l t e r n a t i v e l y ,  J u d i c i a l  

ser~ices may c h a r s e  a 

license or certificate Fees. 80 

departments that ,develop mediation 

user Fee 81 or contract with 

P r o F e s s i o n a l s  i n  the community and cha rse  t h e i r  Fees to the 

P a r t i e s  as cos t s  i n  the case. 82 

76 C a l .  Gnu'Z Cada sac. 2 6 8 4 0 . 3 ( a ) ( I )  (Wes t ) .  C£. On. 
Beu. S~a~. see. 21-112 ( P e t i t i o n e r  Pays $62 .50  i n c r e a s e ,  
earmarked For c o n c i l i a t i o n  s e r v i c e s ) .  

77Cai. Gnu'1 Cnda sec. 26862 ( W e s t ) .  

78Cnnn. Gan. Saaa. sac. 52-257. 

79 E l a .  S i a L .  ~nn. sec.  28.241 (Wes t ) .  

8 0 C a i .  Gnu'~ Cnde sac.  2 6 8 4 0 . 3 ( a ) ( 2 )  and (3) (West) 
(maximum $5 i n c r e a s e  a P P l i c a b l e  to  c e r t i f i c a t e  as w e l l  as 
l i c e n s e ) .  CE. On. Bau. S~a~. sec .  107 .815 ,  ~ i n b .  Crime. 
Laws ~nn.  sac.  551-332;  Wash. Ba~. Cnda ~nn.  sec.  
2 8 . 1 2 . 2 2 0 ( 1 )  ( s i v i n s  c o u n t y  l e s i s l a t i v e  bod ies  the a u t h o r i t y  
to  i n c r e a s e  l i c e n s e  Fees an earmarked amount oF $8-$15 to  
suPPor t  c o n c i l i a t i o n  u n i t s ) .  

a lE . , . ,  e i = b .  sza~ .  anm. seo.  
Ann. sac .  3 (9 -3 .18 .5 .  See, Nev. 
r e l y i n s  on ~au. ~au. S~a~. sec.  
mandate t empo ra r y  S U P P O r t  ) , 

82 A z i z .  Bau. S i a L .  ~nn. 

2 5 . 1 2 3 ( I ( 9 ) ,  U iab Cada 
P r o c . ,  suena no te  32 
1 2 5 . 0 4 0 ( 1 )  (power to 

sec. 25-381.24; ill. ~au. 
S~a~. oh. 4 0 ,  sac.  6 0 4 ( b ) ;  ~ i n h .  S~a~. ~nn.  secs .  
2 5 . 3 1 2 ( 7 ) ( e )  and (F) ( c h a r ~ i n s  as cos t s  would r e q u i r e  
d e s i s n a t i o n  oF m e d i a t o r  as s u a r d i a n  ad l i t e m ) ;  ~nn~. Cnda 
~nn.  sac.  4 0 - 3 - 1 2 5 ( 3 ) ;  ~ e l .  Beu. S~aZ. sec .  42 -819 ;  N .n .  
Can~. Cnde sec.  2 7 - 0 5 . 1 - 1 1 ;  Wash. Beu. Cnde sec.  2 6 . 1 2 . 1 7 0 .  
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F o u r t h ,  as %o P e r s o n n e l  i n  some J u r i s d i c t i o n s ,  t h e r e  i s  

a r e o o s n i z e d  custom For the J u d i c i a l  depar tment  to h i r e  

t r a d i t i o n a l l y  t i t l e d  employees %o PerForm a new F u n c t i o n  

even %housh t h e r e  may be no e x p l i c i t  l e s i s l a t i o n  r e s a r d i n s  

the new F u n c t i o n .  For example,  c o u r t s  have h i r e d  b a i l i F F s  

who are q u a l i f i e d  to and i n  Fac t  serve  as law c l e r k s .  83 

S i m i l a r l y ,  i n  those  J u r i s d i c t i o n s  where %he s t a t u t o r y  d u t y  

oF masters  and r e f e r e e s  i s  b road ,  a Judse cou ld  d i r e c ~  t h a t  

such an employee be ~ u a l i F i e d  and serve  as a m e d i a t o r .  84 

The s a m e  p r i n c i p l e  would  be a p p l i e d  to  p r o f e s s i o n a l s  w i t h  

whom Judses may c o n t r a c t  For a s s i s t a n c e  such as the  

s u a r d i a n - a d - l i t e m  85 and c u s t o d y  e v a l u a t o r .  

F i F t h ,  c o u r t - b a s e d  m e d i a t i o n  prosrams enhance c o u r t  

e F F i c i e n o i e s .  A d m i n i s t r a t i o n  oF the p~osram %hroush the  

c o u r t  promotes adherence  %o the  J u d i c i a l  t i m e t a b l e ;  q u a l i t y  

c o n t r o l ,  c r e a t i v e  use oF J u d i c i a l  a u t h o r i t y  %o assu re  

p a r t i c i p a t i o n  and s r e a t e r  aoceptance bY the c l i e n t s  and the  

Bar .  86 O b v i o u s l y ,  an i m p o r t a n t  o b j e c t i v e  oF the  o o u r t  i s  %o 

83 C o n v e r s a t i o n  w i t h  ProF. L a r r y  Hyde, Pres .  A s s o c i a t i o n  
oF F a m i l y  C o n c i l i a t i o n  C o u r t s ,  i n  Denver ,  Co lo rado  on March 

18, iS82 .  

84 E . s . ,  De£. ~nde.  ~nn.  % i % .  13, seo. 1 5 1 6 ( b ) ;  i n d .  
Code ~nn.  sec .  3 1 - 1 - 2 3 - 6 ( B u r n s ) ;  ~£nn. S~a~. seo. 484 .65  
subds.  7 - 1 0 ;  ~ . i .  Gen. La~s sec.  8 - 1 0 - 3 .  

85 E.~., ~=iz. ~eu. S~a~. ~n~. s e c .  25-321, Cnln. ~eu. 
Sza~. 18 -1 -103  ( 1 5 . 5 ) ;  ~£nn. S~a&. sec.  5 1 8 . I S 5 ;  ~n. ~nn.  
S ~ a l .  seo. 4 5 2 . 4 S 0 ( 4 )  ( Y e r n o n ) ;  U~ab Cnde ~nn.  seo. 3 0 - 3 -  
i i . 2 .  In New Hampsh i re ,  %he a p p o i n t m e n t  oF a G . A . L .  i s  
mandatory  whenever  ous tody  or v i s i t a t i o n  i s  o o n t e s t e d ,  and 
the G .A .L .  has a u t h o r i t y  %o " u t i l i z e  the s e r v i c e s  oF o t h e r s  
to a i d  him i n  r e p r e s e n t i n s  the  c h i l d . "  ~ . ~ .  Eeu. Saaa. An~. 
se=. 4 5 8 . 1 7 - a .  
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a l l o c a t e  d e p a r t m e n t a l  r esou rces  For maximum u ~ 1 1 i z a t i o n  oF 

J u d i c i a l  e x p e r t i s e .  To the e x t e n t  t h a t  m e d i a t i o n  reduces 

bench time needed in domestic relations cases and Frees 

co,~rtroom resources For criminal and commercial matters, it 

enhances J u d i c i a l  economies, and i s  a P P r o P r i a t e  For 

a d m i n i s t r a t i o n  by the J u d i c i a l  depa r tmen t .  87 

F i n a l l ~ ' ,  cour~ based m e d i a t i o n  Programs shou ld  make 

i n s t i t u t i o n a l  e l a n n i n ~  e a s i e r  to  PerForm. For example,  

r e s e a r c h  on ero~ram eFFec t i veness  would be enhanced by 

subJec~ins mediation Programs to the reeortins Procedures 

already implemented by the state court administrator. 88 

Prosram experimentation could more easily occur under the 

d i r e c t i o n  oF the s t a t e  c o u r t  a d m i n i s t r a ~ i u e  a s e n t .  Cour t  

based Programs make i t  e a s i e r  to 

l i ~ i ~ a t i o n  Procedures and d o c K e t i n s .  And 

obserued and deueloeed th rough c o u r t  

cus tody  m e d i a t i o n  might  more e a s i l y  lead 

oF a l t e r n a t i v e  d i s p u t e  r e s o l u t i o n  

substantive settinss. 89 

coordinate mediation with 

the eFFiciencies 

based diuorce and 

to the deuelopment 

e r o l r a m s  in o t h e r  

,RF~ 
V - : L e t t e r  From ProF. Jay F o l b e r ~ ,  Lewis and C l a r k  

C o l l e s e ,  No r thwes te rn  School oF Law, to J e s s i c a  Pearson,  
Ph .D . ,  D i r e c t o r ,  D i vo rce  M e d i a t i o n  Research P~oJect 
( F e b r u a r y  2, IS83 ) .  

87 
S~e ~a , ' . ana l l z ,  Pearson and Thoennes, ~uena note 4G. 

88.E.=-., Cnn~. O~n. S~.al. sec.  5 1 - 9 ( h ) ;  ~ i n n .  S#.al. 
sec.  480 .15 .  

~9 Sander, luena note I. 
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B. Court S U P P O r t  S e r v i c e s  

i. Mary±asP and Family Counselins Units 

Mediation may be incorporated into existins marital and 

Family counselins services. In eishteen states, lesisla~ion 

exists which re~uires or empowers the trial court to 

establish in-court marital and Family counselins services. 

The eFFicien¢ies associated ~ith addins mediation to the 

c o u n s e l i n s  erosram oF a J u d i c i a l  depar tment  i n c l u d e  those 

P r e v i o u s l y  d i scussed  as w e l l  as s e v e r a l  noted be low.  

F i r s t ,  in  such s e t t i n s s ,  adequate Fundins mechanisms 

may a l r e a d y  be i n  P l a c e .  F o r  e x a m p l e ,  t h e r e  may be 

statutory authority to increase docket Fees 91 or marriase 

license Fees 92 or to levy a user Fee to Fund counselins 

90 

C i ~ ± l  C~de sec.  17S0 el ~ s  (West) ;  Conn. Gen. S i a z .  sec.  
4Sb-53; ~awa±i Beu. S i a l .  oh. 571; i i i .  B ~ .  S i a l .  oh. 40 
sac.  401 e l  ~es; i o d .  Coda Ann. sacs.  3 1 - 1 - 2 4 ( 1 - S ) ( B u r n s ) ;  
iowa Code sec.  5SB.IG e l  ~es; Mich. S&al .  Ann. sacs.  
2 5 . 1 3 3 ( 1 - 1 4 ) ;  ~ i n n .  SLa~. sacs. 484 .$4 -484 .70 ;  ~onL. Cod~ 
Ano. sacs.  40-3-101 %hroush 127; ~eh. Beu. SLaL. secs.  42- 
3S0 %hroush 42-823;  W.~. ~anL. Code sec.  27 -05 .1  ( 0 1 - 1 8 ) ;  
Oh£o Be~. Code Ann. seo. 3117.03 (Pane) ;  Or.  Rev. S t a r .  
sec.  107.510 a l  ±as;  B . i .  Sen Law~ sec. 8 - 1 0 - 7 ;  ULab Code 
Ano. seo. 30 -3 -11 .1  ~ ~es,  Wash. B~u. Code Ano. seo. 
26.12.010 e~ ~es; W£~. SLaL. Ann. seo. 767.081 eL sen 

(W~sL). The au tho r  i s  i ndeb ted  to Jan is  K. A l t o n  For t h i s  
l i s t  and her he lPFu l  o a t a l o s i n s  oF s t a t u t o r y  P r o v i s i o n s .  
C o n c i l i a t i o n  Court  S t a t u t e s  in the Un i t ed  S t a t e s ,  
u n p u b l i s h e d  PaPer Prepared For ProFessor Jar  F o l b e r s ,  Lewis 
and C l a r k  C o l l e s e ,  N o r t h w e s t e r n  School oF Law (March 31, 

I~80). 

91 £.s., Cali£. Gou'L Cade seo. 28840.3(a)(1); Ind. 

Code Ano. sac. 31-1-24-4(c)(Burns); 0=. ~eu. SiaL. sec. 
21-112;  ULab Coda Q~D. sec.  30 -3 -18 .5  ( F i l i n s  Fee For 

P e t i t i o n  For c o n c i l i a t i o n ) .  
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services.93 Even iF a cour~ had chosen not to institute a 

counselins Prosram, it could activate this selF-Fundins 

cmpabili%y For mediation services. 

Second, %here would be Few, iF anY, i n c r e a s e d  p e r s o n n e l  

c o s t s  a s s o c i a t e d  w i t h  t h i s  t ype  oF m e d i a t i o n  s e r v i c e .  C o u r t  

c o u n s e l o r s  t ~ i c a l l ~  have s o c i a l  s c i e n c e  ~ r a i n i n s  and 

e x p e r i e n c e  tha~ m a ~ e s  them e a r t i o u l a r l y  w e l l - s u i t e d  %o be 

94 
c u s t o d y  and v i s i t a t i o n  m e d i a t o r s .  The same P e r s o n n e l  mar 

be c r o s s - ~ r a i n e d  and a s s i s n e d  m e d i a t i o n  d u t i e s  i n  a d d i t i o n  

~o c o u n s e l i n s .  Indeed ,  i n  l i s h t  oF %he d e c l i n e  i n  P u b l i c  

demand For r e c o n c i l i a t i o n  c o u n s e l i n s ,  t h i s  t Y P e  oF CROSS-- 

t r a i n i n s  wou ld  be a way to Keep e × i s ~ i n s  c o u r t  P e r s o n n e l  

u s e F u l l ~  o c c u p i e d .  95 

T h i r d ,  m e d i a t i o n  may be a b e t t e r  way to a c h i e v e  the  

o r i s i n a l  s o a l s  oF ~he c o u n s e l i n s  uni~, wh ich  i n c l u d e  

P r o m o t i n s  r e c o n c i l i a t i o n s  and %he a m i c a b l e  s e t t l e m e n t  oF 

F a ( , i l z  d i s p u t e s .  96 Research F i n d i n s s  show t h a t  m e d i a t i o n  

92 E . s . ,  M i ch .  S i a L .  ~ n .  sec.  25. 123( ")~ ( a d d i t i o n a l  
$ 1 5 ) ;  Wash. Rau. C~da see. 2 8 . 1 2 . 2 2 0  ( a d d i g i o n a l  $ 8 ) .  

93 E.s., Iowa Cade sac. 598.16; ~iab. Saaz. ~n~. seo. 
25.123(2)(I); Eamn. R. Cir. 2. 1523; U&ab Cage ~nn. sac. 

3 0 - 3 - 1 6 . 5 .  

94- ~.s., Cal. Ciu. Cade sec. 4GO7(b)(Wes~); 
B=oa. Ca,~e sec. 1745(a)<1)(West). 

Cal. C±u. 

95 E.s., H. Mclsaac, Ibe Eamli~ Ca~c£1La&±a~ Caa=~ ~E 
Los ~selal Csanaa, Eamila Law Sameasium" L.~. Suea=ia= 
Cauzi, 5~,58 (1881) (hereinaFter "McIsaac Svmeosium 

Article"). 

96 ~.s., ~=iz. Ra~. S&aa. ~nn. 
Reu. Cn~e sec. 2S I ~ 100 

sec.  2 5 - 3 8 1 . ( ) i ;  Walb. 
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improves  commun i ca t i on  and u n d e r s t a n d i n s  between e x - s p o u s e s .  

It a l s o  teaches  c o u p l e s  P r o b l e m - s o l v i n s  s k i l l s  tha~ t h e y  can 

use to r e s o l v e  F u t u r e  d i s p u t e s ,  improves c o m p l i a n c e  w i t h  

cour~ o r d e r s  and i n t e r - P a r t y  s t i p u l a t i o n s  and reduces  the 

i n c i d e n c e  oF r e l i t i s a t i o n  about  F a m i l y  m a t t e r s .  A l t h o u s h  

m e d i a t i o n  i s  no t  a s u b s t i t u t e  For c o u n s e l i n s ,  i t  does 

i n v o l v e  t h e r a p y  r e l a t e d  aPProaches and may have t h e r a p e u t i c  

97 
eFFects on P a r t i c i P a n t s .  In  these r e s p e c t s ,  m e d i a t i o n  may 

be v iewed as a n a t u r a l  e x t e n s i o n  oF the c o u r t ' s  c o u n s e l i n s  

Prosram t h a t  w i l l  e n t a i l  m in ima l  a d d i t i o n a l  c o s t s .  

2. Cus tody  I n u e s t i s a t i o n  S e r v i c e s  

In  cases oF 

s t a t e  s t a t u t e s  

e v a l u a t i o n  by 

d e t e r m i n a t i o n  

i n u e s t i s a ~ i o n s  

c o n t e s t e d  : h i ! d  c u s t o d y  

F r e q u e n t l y  P r o v i d e  For an 

an " e x P e r t "  to a s s i s t  the 

oF the c h i l d ' s  best  i n t e r e s t s .  

may be PerFormed by 

i n c l u d i n ~  the  i n - c o u r t  m a r r i a s e  

s e r v i c e ,  98 the  P r o b a t i o n  depar tment  

asenc r  wh i ch  i n v e s t i s a t e s  dependency and 

the c o u n t y  men ta l  h e a l t h  a2enoy oF the 

Cus tody  i n v e s t i s a ~ o r s  housed w i t h  the 

g7 Se~, Pearson and Thoennes,  sue=a 

98 E . s . ,  ~ h .  ~eu. S~a~. 
ann.  sec .  3 0 - 3 - 1 5 . 2 .  

99 E .m. ,  r-nla. ~eu. S ,a~ .  
S~.a~.. sec .  2B0.311 subd.  3. 

I00 - ~ _ . s . ,  E i a .  S ta~ .  ann. 

or v i s i t a t i o n ,  

i n v e s t i g a t i o n  or 

c o u r t  i n  i t s  

These 

a number oF a s e n c i e s  

and F a m i l y  c o u n s e l i n s  

99 the  s o c i a l  s e r v i c e  

n e s l e c t  cases I00 or 

w e l f a r e  d e p a r t m e n t .  

c o u r t ' s  o o u n s e l i n s  

note  4G. 

seo. 4 2 - 8 0 8 ( 2 ) ( d ) ;  U iab  

sec.  1 4 - 1 0 - 1 2 7 ( i ) ;  

Cnde 

~ i n n .  

secs.  G I . 20  and 2 0 . I S  (Wes t ) .  
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s e r u i c e  o r  i t s  P r o b a t i o n  d e p a r t m e n t  a r e  l i K e i v  t o  be Funded 

102 
and c o n t r o l l e d  b~" ~he J u r i s d i c t i o n  's c o u r t  s ) 's tem.  The 

e F ~ ' i c i e n c i e s  a s s o c i a t e d  w i t h  a d d i n s  m e d i a t i o n  s e r u i c e s  to  

t h e s e  a s e n o y ' s  d u t i e s  a re  i d e n t i c a l  to  t h o s e  a l r e a d y  

discussed in connection with the Judicial department and its 

counselins unit. 

IF mediation were to be 

seruice and/or the ~elFare 

oFFered  t h r o u s h  t h e  s o c i a l  

d e p a r t m e n t ,  t he  e F F i c i e n c y  

Picture chanses. Seueral new consideratio~,~ emerse. First, 

s i n c e  t h e s e  a re  a s e n c i e s  oF t he  s t a t e  o r  c o u n t y  e x e o u t i u e  

b ranch  oF s o v e r n m e n t ,  r a t h e r  t han  the  J u d i c i a l  d e p a r t m e n t ,  

Prosram d e c i s i o n - m a ~ < i n s  and i m p l e m e n t a t i o n  wou ld  haue %o be 

c o o r d i n a t e d  t h r o u s h  two b r a n c h e s  oF s o u e r n m e n t ,  t he  

J u d i c i a r y  and the e x e c u t i u e .  Prosram a d m i n i s t r a t i o n  wou ld  

t hus  be more cumbersome and t i m e - c o n s u m i n s ,  as wou ld  the  

Process  oF i o n s  r a n s e  i n s t i t u t i o n a l  p l a n n i n s .  

Second ,  d e ~ e n d i n s  upon the  J u r i s d i c t i o n ,  t he  e x e c u t i v e  

b ranch  asenc~' may be r e m u i r e d  to  F o l l o w  Fo rma l  r u ! e m a K i n s  

I03 P r o c e d u r e s  b e f o r e  i t  deue loPs  a m e d i a t i o n  s e r u i c e .  Wh i l e  

P u b l i c  h e a r i n s s  may e l i c i t  u s e f u l  i n p u t ,  r u l e m a K i n s  

lOiE.s.,- Colo. Re~,. Star. sec. 14-10-127(1). 

102 I .E .a .  , G e n .  c~ ta&.  (Sl~nn. s e c .  4 6 b - 3 ;  C o n m .  l~. ~F_ 
C~az:~ sec. 481 (counselin=- seruice) ; Ohi~ ~a~. C.~la ~m~. 
sec.  2 3 0 1 . 2 7  (Pase) ( P r o b a t i o n  d e p t . ) .  Euen where custody" 
i n u e s t i s a t i o n  s e r ~ i c e s  a re  n o t  a d m i n i s t e r e d  t h r o u s h  the  
J u d i c i a l  d e p a r t m e n t ,  a d e s r e e  oF s e l F - F u n d i n s  i s  somet imes 
P r o ~ i d e d  in  t he  Form oF user  Fees c h a r s e d  as c o s t s  oF ~he 
case .  E . s . ,  Ca i~ .  ~mu. Sta2.. sec.  1 4 - I 0 - 1 2 7 ( i ) .  

I03£.s., Ela. S~.a2.. ~mm. sec. 384.457(5) (b) (West) . 
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Procedures themselves are quite tedious and distasteful to 

department heads. As a result, mediation P'rosrams may be 

rejected merely because oF the inconvenience oF a Public 

hearins. In any event, asencY rulemaKins would add to the 

lensth of time required %o consider, aPProve and implement 

t he  mrosram. 

Third, unlike Judicial departments, executive branch 

a s e n c i e s  a r e  o f t e n  s o u e r n e d  bY a s t a t e  or  c o u n t y  m e r s o n n e l  

act which often entails a different 

Farina, rishts and srieuances, 

descriptions. I0~ To the extent ~hat 

system o f  h i r i n s  and 

Pay s c a l e s  and Job 

J u d i c i a l  d e p a r t m e n t s  

oFFer  h a s h e r  Pay ar, d s r e a t e r  b e n e f i t s ,  t h e y  wou ld  o b v i o u s l y  

a t t r a c t  b e t t e r  m u a l i t v  m e d i a t o r s .  

As to  P e r s o n n e l  e F f i c i e n c i e s ,  e x e c u t i v e  b ranch  asencv  

P e r s o n n e l  a r e  bo th  a t t r a c t i v e  and t r o u b l e s o m e .  Cus tody  

i n v e s t i s a t o r s  a r e  i n v a r i a b l y  t r a i n e d  in  the  b e h a v i o r a l  

s c i e n c e s  and a r e  s e n s i t i z e d  to  she i s s u e s  F a c i n s  d i u o r c i n m  

P a r e n t s .  They a r e  e x c e l l e n t  c a n d i d a t e s  For  c ross  t r a i n i n s  

105 
i n  d i v o r c e  m e d i a t i o n .  On she o t h e r  hand,  c u s t o d y  

i n v e s S i s a t o r s  a l o n s  w ish  P r o b a t i o n  s - e e r v i s o r s ,  dependency  

and n e s l e c t  i n v e s s i s a t o r s  and in  some cases ,  w e l f a r e  wor r ie rs  

a re  t y p i c a l l y  o b l i s a s e d  to  r e p o r t  to  the  c o u r t  and be c r o s s -  

e x a m i n e d .  106 Un less  some o t h e r  l e s a l  a u t h o r i t y  P r o t e c t s  the  

lOdE s E i a .  S~.a~.. ~ , ~ .  sec.  4 0 2 . 3 5 ( W e s t ) ;  CrimEa re 
Cain. ~elz. Sz.a~. sec. 13-3-105 (Judicial department 
Personnel system) ,~ilb Caln.5~eu. S2.al. secs. 24-5(:)-I(:)i a~. 
aes (state Personnel act). 

105See n o t e S- 94 and 95 s__u.pra. 
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confidentiality of mediation merFormed by these em~loyees, 

cross-utilization may inaduertently Jeosardize the in~ended 

confidentiality. Jurisdictions that wish to cross-train For 

mediation, ~ersonnel, who are subject by statute to cross- 

exa,,ination mar be better off abandonins ~he notion of 

confidentiality. Indeed, seueral Jurisdictions haue Found 

it very effective to haue mediations conducted by custody 

inuestisa~ors who ~roceed to ma~e a custody recommendation 

to ~he court in the euent that mediation Fails and the 

107 ooumle is unable to senerate their own asreement. 

D. C h i l d  SuPeor t  E n f o r c e m e n t  A s e n c i e s  

Suppor~ o r d e r s  a re  e n f o r c e d  e i t h e ~  by t he  

a~%ozney, I08 the  a t t o r n e y  s e n e r a l ,  109 o r  by an 

district 

attorney 

aPPointed to head an enforcement asency such as Michisan's 

106- 
~.s., ~a~a~i ~au. S~a~. sees. 571-45, 57i-4G<4) and 

571-¢G.l(a); Qbia ~au. Cade sec. 3117.04 (Pase); Oz. ~au. 
SZaZ. sac. 107.425(i); Wash. ~eu. Cade sacs. 2G.0S.220 and 

2G.12.070. 

107This is the approach Followed in the San Francisco 
Conciliation Court. By contrast, the Policy of the Los 

Anseles Conciliation Court is to strictly separate the 
F u n c t i o n s  o f  m e d i a t o r  and c u s t o d y  i n v e s t i s a t o r .  See no~es 
187-ZOS, i ~ £ = a .  In Fresno C o u n t y ,  i f  t h e r e  i s  an impasse ,  
t h e  ~ar%ies  choose w h e t h e r  %o p r o c e e d  w i t h  t he  m e d i a t o r  as 
an e u a l u a ~ o r ,  o r  t o  b a s i n  anew w i t h  a d i f f e r e n t  ~e rson  as 
e ~ a l u a t o r .  C o n u e r s a t i o n  w i t h  H a r r i e ~  Whitman Lee o f  F a m i i y  
Law Counse!i!ns Center, Ber~eley, Calif., Jan. 31, 1883. 

108'Cai~. ~a~. Szal. sec. 14-5-i01; Ia~n. Cada ~ .  

sac. 3G-818; ~.C. Ge~. Sial. sec. Ii0-138.1; O~im ~au. Ca~a 
A~. sec. 2301.38 (Pase). 

109Ian~. Cada ~m~. secs .  3S-IOOS; Uzam Cada ~ .  sac .  
78-45-S(I). 
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Ii0 
Friend oF the Court. Fundins is Provided by the state or 

county and sometimes adjusted, on a Percentase basis, 

accordins to the dollar amount oF supPo'rt money collected b~" 

the unit. III Occasionally, the asency is Funded, at least 

i12 
Partially, by Fees For enforcement services. 

A P'rosram limited to the mediation oF Post decree 

suPPort and ~,isitation disputes could losically and easily 

be implemented by the head oF the inuestisative or 

enforcement asency. IF the scope oF the mediation is 

113 
restricted to suPPort matters, it misht be mossible to 

train existins employees (e.s., attorneys and inuestisators) 

to do the mediations. 

voluntary compliance 

mediation Pros'ram may 

Since m e d i a t i o n  m ish t  i n s p i r e  

w i t h  c h i l d  suPPort o r d e r s ,  Che 

a l s o  F u r t h e r  %he e n f o r c e m e n t  

o b j e c t i v e s  oF the c h i l d  suPPort u n i t .  F i n a l l y ,  i ons  ranse 

institutional Plannins t~ould onl~" involve one asency and 

would be r e l a t i v e l y  easy to a c c o m p l i s h .  
r 

llO_ 
= . s . ,  Ez. F~eu. S&a2,. sec. 403.0S0(~), ", Mich.  Ac t .  No. 

2~4 secs.  S<3) and I I  ( e F F e c t i v e  J u l y  I ,  I S 8 3 ) .  CE. E l a .  
S&a2,. ~nn. sec. 40S.2554(7 )  (West) (~rosram a t t o r n e y  For 
DePt. oF H e a l t h  and Rehab. S e r v i c e s ) .  

lllE.s., Qbin ~au. Cnda ~nn. sec. 2301.35 (Pase); 
Mich.  Ac t .  No. 298 ( e F F e c t i v e  Ju l y  i, 1983).  

II2E.~., Q~z~ ~au. Cnda ~nn. sec. 2301.35(D) (Pase); 
Wash. ch. 201 <Laws 1982) .  

ll3~ote, Inoweuer, the r e c u r r i n s  lin~ase oF suPPort  and 
v i s i t a t i o n  i ssues  in  n e s o t i a t i o n s .  For examp le ,  the more 
t ime the c h i l d  spends w i t h  one P a r e n t ,  the less  suPPort  
money the  o t h e r  Paren t  may need. C o n v e r s e l y ,  one Paren t  maw 
r e s i s t  s h a r i n s  access to the c h i l d  when t h e r e  is  
i n s u F F i c i e n t  s h a r i n s  oF F i n a n c i a l  r e s p o n s i b i l i t y  For  the 
c h i l d  by the o t h e r  ~ a r e n t .  ~ann ie~  ~h±~man Lea,  a~mna no te  
12. 
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IF the scope oF the m e d i a t i o n  were expanded to i n c l u d e  

cus tody  i s sues  and p r e - d i s s o l u t i o n  v i s i t a t i o n ,  c h i l d  suPPort  

and P r o P e r t y  a r rangements ,  however,  the Program would have 

I f4  
to be c o o r d i n a t e d  w i t h  the J u d i c i a l  depa r tmen t .  Th is  

would m a k e  Prosram o r s a n i z a ~ i o n  and P lann in~  more 

cun~bersome. Since c h i l d  suPPor~ en fo rcement  Personne l  tend 

not to have b e h a v i o r a l  sc ience  t r a i n i n g  and e x p e r i e n c e ,  i t  

would 

with 

l a r s e  

Funds. 

P robab l y  be necessary  to r e t a i n  a d d i t i o n a l  Personne l  

t h i s  type oF background. The ne t  eFFect would be a 

staFF a d d i t i o n  r e ~ u i r i n 2  a s u b s t a n t i a l  commitment oF 

l l 5  

! 

II 
W 
! 

t 
! 

I 
I 
I 
I 

E. A Pub l i c  M e d i a t i o n  A2ency 

I t  i s  c o n c e i v a b l e  t h a t  a s t a t e  cou ld  e s t a b l i s h  a 

semara~e m e d i a t i o n  u n i t  w i t h  i t s  own s t a t e w i d e  

a d m i n i s t r a t i o n  system, r e P o r t i n s  d i r e c t l y  to the c h i e f  

J u s t i c e , l l 6 o r  the ~overno r .  I17~ In most s t a t e s  ~h is  would 

l l 4 T h i s  i s  the s t r u c t u r e  in  M i c h i s a n ,  where the F r i e n d  
oF the C o u r t ,  under the u l t i m a t e  d i r e c t i o n  oF the S t a t e  
Supreme C o u r t ,  a d m i n i s t e r s  en forcement  oF s u p p o r t ,  cus tody  
and v i s i t a t i o n  o r d e r s ,  cus tody  i n v e s t i s a t i o n s ,  r e f e r e e  
h e a r i n g s  and m e d i a t i o n .  Mich.  Ac t .  No. 294, ( e F F e c t i v e  J u l y  
I ,  1983).  

I I ~ F  course ,  the budse~ary impact can a lways  be 
reduced or e l i m i n a t e d  by s e l F - F u n d i n ~  mechanisms. E . ~ . ,  
Mich. Ac t .  No. 2S7, e F F e c t i v e  J u l y  I ,  IS83.  Moreover ,  
budget s a v i n g s  should be e x p e r i e n c e d  in  o t h e r  ~overnn:ent 
a ~ e n c i e s ,  e . ~ . ,  S o c i a l  S e r v i c e s .  House J u d i c i a r y  
Subco~mi t tee  on Domestic R e l a t i o n s ,  Subcommittee Repor t  on 
House B i l l s  4870 and 4871, P. 7 (Mich.  IS82 Sess ion )  
( h e r e i n a F t e r  "M ich .  Subcom. R e P . " ) .  

I i ~ £ . ,  N . y .  [ l a d . ]  Law sec.  84S-b ( C o n s o l . )  (Community 
d i s p u t e  r e s o l u t i o n  cen te r  Prosram, a d m i n i s t e r e d  by c h i e f  
a d m i n i s t r a t o r  oF the c o u r t s ) ;  ~ e .  C~I~. ~ .S .  1525 ( I S B 2 ) .  
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reguire new lesislation, as well as a new commitment oF 

Funds I18 or s~atutory authorization For selF-Fundins. 

attractiveness oF ~his aPProach is that the 

mediation Prosram would not be soverned by existins 

Job d e s c r i p t i o n s  or l i t i s a t i o n  p r o c e d u r e s .  

c r e a t e d  m e d i a t i o n  asency c o u l d  be v iewed as an 

system oF c o n f l i c t  r e s o l u t i o n  and shaped 

120 
t h e o r e t i c a l  P r i n c i P l e s .  

119 
The 

ensuinm 

asency 

The new l y  

a l t e r n a t i v e  

b y b r o a d e r  

F. C o n t r a c t i n s  w i t h  P r i v a t e  A s e n c i e s  For 

Media%ion S e r v i c e s  

I 
I 
I 
I 
i 
I 
| 

In  s e v e r a l  l o c a t i o n s  such as H o n o l u l u ,  H a w a i i ,  and 

M o r r i s t o w n ,  New J e r s e y ,  P u b l i c  m e d i a t i o n  s e r v i c e s  have been 

P r o v i d e d  bY c o n t r a o t i n s  w i t h  a P r i v a t e  asency.121 T h i s  

! 
I 

l 1 7 ~ . s . ,  ProPosed Co lo rado  l e s i s l a t i o n ,  &ue=a no te  27. 

l l B E . s . ,  R i d e r  to  M inn .  APPrOP. B i l l  ( IS81 )  d e s i s n a t e d  
$700,000 to  S t a t e  Supreme C o u r t ' s  J u d i c i a l  P l a n n i n s  OFFice 
For a t w o - y e a r  s t u d y  and s tands  For l o c a l  Prosrams For 
" a c c e s s i b l e ,  c o s t - e F F e c t i v e  r e s o l u t i o n  oF d i s p u t e s ,  
u t i l i z i n s  n e i s h b o r h o o d ,  l o c a l  and communi ty  r e s o u r c e s  
( i n o l u d i n s  v o l u n t e e r s  and a v a i l a b l e  space in  P u b l i c  
F a c i l i t i e s ) . "  

I19C£. OKla.  ProP. 
I e x .  a=ae. S.B. 25S 
a P P r o x i m a t e l y  $3 .50  i n  
Co lo rado  l e s i s l a t i o n ,  

H.B. 1441, seo. 5 (1S81 S e s s i o n ) ;  
l a ~ .  2 (1S82) (earmarKed i n c r e a s e  oF 
a l l  c i v i l  F i l i n s  F e e s ) ;  ProPosed 
sue=a note 27 ( D i r e c t o r  may s o l i c i t  

F e d e r a l  and ~ r i v a t e  Funds ) .  

I20"We must now use the  i n v e n t i v e n e s s ,  the i n s e n u i t y ,  
and the  r e s o u r c e f u l n e s s  t h a t  have l o n s  c h a r a c t e r i z e d  the 
A ~ e r i c a n  b u s i n e s s  and l e s a l  community %o shape new 
~ o o l s . . . W e  need %o c o n s i d e r  movins s o m e  cases From ~he 
a d v e r s a r y  system %o a d m i n i s t r a t i v e  Processes . . . .  or  %o 
m e d i a t i o n  . . . .  " J u s t i c e  Warren E. B u t t e r ,  " ! ~ ' ~  I be=~  a 
Be~an Wax?" 68 ~B~ /au~aal 274,276 (March, 1982). 
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a r r a n s e m e n S  S r a n s F e r s  t h e  b u d s e t a r y  P r o b l e m s  oF 

start-uP a n d  s t a F F  d e u e l o p m e n S  F r o m  s o u e r n m e n t  

Private secSor, maKins at least zhe souernmental 

i n i t i a l  

So She 

s i d e  oF 

p~o~ram i m p l e m e n t a t i o n  much e a s i e r .  122 A l l  ~has i s  needed i s  

the a d m i n i s t r a t i u e  o rde r  or  r u l e  oF She l o c a l  t r i a l  cour~ 

and an a u a i l a b l e ,  P r i v a t e  asency .  

To the exzen~ t h a t  m e d i a t i o n  reduces  she need For 

P u b l i c l y  Funded c o u n s e l i n s ,  c u s t o d y  i n u e s t i s a s i o n s  and 

s u p p o r t  en fo rcemen t  s e r u i c e s ,  the  p u b l i c  s e c t o r  s h o u l d  

a c t u a l l y  e x p e r i e n c e  s a u i n s s  by i n s t i t u S i n s  m e d i a t i o n  on a 

c o n S r a o %  b a s i s .  D e P e n d i n s  u p o n  s h e  r e s p o n s i v e n e s s ,  as  w e l l  

as  s h e  s t a b i l i t y  oF s h e  P r i u a S e  a s e n o y ,  She  P l a n n i n m  n e e d s  

oF ~he J u d i c i a l  depar tment  s h o u l d  no t  be s i s n i F i c a n t l y  

i m p a i r e d ,  al%housh 

asency c o o r d i n a t i o n .  

e x e o u t i u e  b ranch ,  

%his arranaemen% wou ld  e n t a i l  m u l t i p l e  

U n l i K e  a s e n c i e s  i n  She c o - e q u a l ,  

the  J u d i c i a l  b ranch  c o u l d  es%ab l i sh  

c e r t a i n  terms or c o n d i t i o n s  i n  the  c o n t r a c t  w i t h  the  P r i uaZe  

asency  p e r F o r m i n s  media%ion s e r u i o e s .  L a s t l y ,  a s e r v i c e  

staFFed w ish  p r i v a t e  P r o F e s s i o n a l s  mish% a t t r a c t  c o m m i t t e d ,  

~ r a i n e d  and q u a l i f i e d  Pe rsonne l  who seek So make F a m i l y  

m e d i a t i o n  t h e i r  c a r e e r .  

191 
"~-~Hawaii Procedure, aum=a noZ~ 15; 

122~aa M ich .  A c t .  No. 2@4, sec .  1 3 ( I )  ( e F F e o t i u e  J u l y  
I ,  1983) ( h e r e i n a F t e r  r e f e r r e d  to as " F r i e n d  oF the Cou r t  
Ac%") ( domes t i c  r e l a t i o n s  m e d i a t i o n  s h a l l  be P r o v i d e d  
t h r o u s h  e r i u a t e  source u n l e s s  c o u r t  can demons t ra te  t h a t  
p r o u i d i n s  %he s e r v i c e  w i t h i n  the  F r i e n d  oF the Cou r t  oFFice 
is cos% beneficial). 
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In sum, the  a d m i n i s t r a t i o n  oF 

t h r o u g h  the  J u d i c i a l  b ranch r a t h e r  

d e p a r t m e n t ,  aPPears to haue dec ided 

a d m i n i s t r a t i v e  e F F i c i e n c i e s  are 

d e c i s i o n s  are r e q u i r e d  on the  s t a t e  

J u d i c i a r y  and m u s t  be 

a u t h o r i t i e s ,  P r o ~ r a ~  

o n l y  a s i n s l e  b ranch oF sovernment  

i n s t a n c e s  where s e I F - F u n d i n s  mechanisms 

the J u d i c i a r y ' s  i n f l u e n c e  in  the 

i n h e r e n t  a u t h o r i t y  to  compel 

r e a s o n a b l e  P U r P o s e s ,  P r o v i d e  

i m p o r t a n t ,  m e d i a t i o n  i s  a 

m e d i a t i o n  s e r v i c e s  

than the e x e c u t i v e  

advantages when cos t  and 

conce rned .  Even where 

and l o c a l  l e v e l s  oF the  

r a t i f i e d  by the r e s p e c t i v e  l e s i s l a t i u e  

i m p l e m e n t a t i o n  i s  l ess  c o m p l i c a t e d  when 

i s  i n v o l v e d .  In  r a r e  

are no t  i n  P l a c e ,  

l e s i s l a t u r e ,  or  i t s  

a P P r o p r i a t i o n s  For i t s  

e F F e c t i v e  o p t i o n s .  Most 

l e g i t i m a t e  " d i v e r s i o n "  Procedure  

For a J u d i c i a l  d e p a r t m e n t .  I t  he lps  to F u r t h e r  t h a t  

d e p a r t m e n t ' s  ~oa l  oF c o n f l i c t  r e s o l u t i o n  w h i l e  r e s e r v i n g  the  

J u d i c i a r y  For m a t t e r s  t h a t  r e q u i r e  J u d i c i a l  e x p e r t i s e .  

IV.  The S P e c i F i c  Procedures  Gouern in~  the M e d i a t i o n  S e r v i c e  

Anyone d r a F t i n s  P rocedures  For P u b l i c  s e c t o r  m e d i a t i o n  

d e a l i n s  w i t h  d i v o r c e  w i l l  need to c o n s i d e r ;  the d e f i n i t i o n  

oF m e d i a t i o n ,  e l i g i b i l i t y  ~ u i d e l i n e s ,  how m e d i a t i o n  i s  

i n i t i a t e d ,  the  r e c i p r o c a l  eFFect oF m e d i a t i o n  and l i t i s a t i o n  

t i m e t a b l e s ,  c o n f i d e n t i a l i t y  ( i n c l u d i n l  the q u e s t i o n  whe the r  

the m e d i a t o r  w i l l  se rve  as an e u a l u a t o r  oF m e r d i a t i o n  i s  no t  

s u c c e s s f u l ) ,  the  r o l e  oF a t t o r n e y s  For the P a r t i e s ,  the 
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~ u a l i F i o a t i o n s  oF m e d i a t o r s  and t h e i r  d u t i e s ,  and the r o l e  

oF the Public ameno~ in research and education. 

T h i s  secS ion  p r o u i d e s  an o v e r v i e w  OF t y p i c a l  p rocedu res  

i n  m e d i a t i o n  p r a c t i c e .  The p r o v i s i o n s  t h a t  are d i s c u s s e d  

are m e n e r a l l y  i n  eFFect r e m a r d l e s s  oF the  o r g a n i z a t i o n a l  

s t r u c t u r e  oF the m e d i a t i o n  s e r v i c e  or i t s  source  oF 

a u s h o r i t y .  123 

A. D e F i n i t i o n s  oF M e d i a t i o n  

M e d i a t i o n  has been v a r i o u s l y  d e f i n e d  in  s tase  s t a s u t e s .  

The Subcommit tee Repor t  For  M i c h i g a n ' s  new l e g i s l a t i o n  

s t r e s s e s  t h a ~  the mediaSor assumes 

" F a c i l i S a s o r . . . w h o  c l a r i f i e s  the 

a ! t e r n a t i v e s ,  and he lps  d i s p u S a n t s  to  

the r o l e  oF a 

i s s u e s ,  i d e n t i f i e s  

c o m e  So a mutual 

The mediasor  d o ~  ~ m a ~  a g ~ ± ~ i ~  F o r  she a~reement .  

p a r t i e s . . . "  (Emphasis i n  c r i m i n a l ) .  124 

L o o k i n s  to  the l e s i s l a t i v e  purpose oF F l o r i d a ' s  

mediaSion lesislation, we Find a broad commitment to a 

nonadversarY Forum. While no specific policy is advocated, 

~he lemisla~ion authorizes a county to establish a Family 

m e d i a t i o n  s e r v i c e  "to a s s i s t  p a r t i e s  i n  r e s o l v i n m  any 

,, 125 o o n s r o u e r s y  i n v o l v i n ~  the F a m i l y .  

~°$ome oF the p r o v i s i o n s  are Found in  s t a t u t e s  wh ich  
would a u s h o r i z e  m e d i a t i o n  s e r v i c e s ,  though the  word 
med iaS ion  i s  not  deFine~ o r ,  i n d e e d ,  Found in  the s t a t u t e .  
E . ~ . ,  C~ i~ .  Rau. S~a~. see. 1 4 - 1 0 - 1 2 0 . 3 .  

124~uboommittee R e p o r t ,  ~u~ca,  no te  115, a t  ~ ~. The 
l e g i s l a t i v e  d e f i n i t i o n  i s  Found at  sec .  31 (4 )  oF " F r i e n d  oF 
the C o u r t  A c t " ,  ~ u ~ a  nose 122. 
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The PUrPose oF cussodv and v i s i t a t i o n  m e d i a t i o n  i n  

C a l i F o r n i a  i s  " t o  reduce  ac r imony  ~h i ch  may e x i s t  between 

the P a r t i e s  and to deve lop  an asreement a s s u r i n s  the  c h i l d  

or c h i l d r e n  c l o s e  and c o n t i n u i n s  c o n t a c t  w i t h  both  Pa ren t s  

a f t e r  the marr iame i s  d i s s o l v e d . " 1 2 6 1 t  combines t h e r a p e u t i c  

and task  o r i e n t e d  methods w i t h  a s%rons s t a t e m e n t  oF P u b l i c  

Policy in Favor oF continued Parental involvement with 

c h i l d r e n  a f t e r  d i v o r c e .  

In  C o n n e c t i c u t  the  e n a b l i n s  l e g i s l a t i o n  For m e d i a t i o n  

s e r v i c e s  s r a n t s  c o u n s e l o r s  a u t h o r i t y  to a t t e m p t  to r e c o n c i l e  

the spouses to each o t h e r ,  and to meet w i t h  the P a r t i e s  to 

" e x p l o r e  the P o s s i b i l i t y  oF r e s o l v i n m  the e m o t i o n a l  Problems 

which might lead to continuin~ conflicts Followins a 

d i s s o l u t i o n  oF the m a r r i a g e .  ''127 T h i s  would sugges t  a 

t h e r a p e u t i c  model oF m e d i a t i o n .  

By c o n t r a s t ,  i n  A r i z o n a ,  the PurPose oF c o u n s e l o r s  i s  

s t a t e d  as " a m i c a b l e  s e t t l e m e n t  oF the c o n t r o u e r s x  between 

the spouses or P a r e n t s ,  so as to a v o i d  F u r t h e r  l i t i m a Z i o n  

over  the  i s sue  i n v o l v e d . "  128This sum~esZs t h a t  the  emphasis 

125 F l a .  S.B.  439, sec .  2 ( E F F e c t i v e  J u l y  I ,  1982) ;  E t a .  
S ~ a l .  ~an. sec .  S I . 2 1 ( 1 ) ( W e s t ) .  A lso  see ProP. Wash. H.B.  
905, 47 th  Lemis ( 1 9 8 2 ) .  

126 ' C a l .  C±u. C a d ~  sec .  4607 (West ) .  

127 ~a~a. aaa. S~a~. sec .  4Sb-53.  

128 ~ n n l .  Cada ~aa. sec .  4 0 - 3 - 1 2 1 .  The Bro~ard  Coun t y ,  
F l o r i d a ,  F a m i l y  C o n c i l i a t i o n  U n i t  b rochu re  a r t i c u l a t e s  one 
s i m p l e ,  c l a r i F v i n m  d e f i n i t i o n "  M e d i a t i o n  i s  "an i n t e r v e n t i o n  
between tv;o d i s m u t i n m  P a r t i e s  where the ~oa l  i s  to h e l p  them 
reach an a m i c a b l e  s e t t l e m e n t . "  
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of A r i z o n a ' s  m e d i a t i o n  Promram 

o~)e~load. 

Still 

mediation 

i s  on r e d u o i n m  c o u r t  

a n o t h e r  d e f i n i t i o n a l  s l a n t  i s  summested by 

Promrams t h a t  d e r i v e  C h e i r  l e m i s l a t i u e  a u t h o r i t y  

i n  ~,he c o u r t ' s  Power to o rde r  a c u s t o d y  i n v e s t i m a t i o n  (e.m. 

HennePin Coun t y ,  M i n n e s o t a ) .  129LooKinm, a t  the  Process From 

t h i s  P e r s P e c t i v e ,  m e d i a t i o n  i s  l e s s  o f  a n e u t r a l ,  

c o n f i d e n t i a l  P rocess ;  the  media%or i s  i m p l i c i t l y  charmed 

w i t h  the  r e s p o n s i b i l i t y  of  a d u o c a ~ i n s  For  the  bes~ i n t e r e s t  

130 
of ~he c h i l d .  

Some c o n c l u s i o n s  may be drawn From t h i s  P o t p o u r r i  o f  

d e f i n i t i o n a l  i t e m s .  A l l  encompass the  n o t i o n  of  a 

n o n a d v e r s a r i a l  Forum For r e s o l v i n s  c o n f l i c t .  The a u t h o r i t y  

Fo~ d e c i s i o n  ma~inm r e s t s  w i t h  the  P a r t i e s ,  a l t houmh  the  

" n e u t r a l "  m e d i a t o r  i s  o f t e n  charmed w i t h  s o m e  type  of  

r e s p o n s i b i l i t y  For P r o t e c t i n s  ~he bes t  i n t e r e s t s  o f  the  

c h i l d r e n .  The moal i s  For the P a r t i e s  to reach  a v o l u n t a r y  

asl-eement wh ich  may be r e p o r t e d  back to  a t t o r n e y s  and the  

1 9 Q  
~inn. S~a~. sec. 518.IG7. 

130E.s., Cal. Cir. Cnd~ secs. 4607(d) and (3) (West); 
~ i n n .  S i a l .  sec.  5 1 8 . I G 7 ;  B u l  C£. d e f i n i t i o n  o f  c u s t o d y  
m e d i a t i o n  Process as "desimned to  miue the  F a m i l y  P r i m a r y  
r e s p o n s i b i l i t y  For d e t e r m i n i n m  c u s t o d y , "  a Process throumh 
whLch " a l t e r n a t i v e  s o l u t i o n s  are examined by the F a m i l y ,  
d e ~ a i l s  are c l a r i f i e d ,  and a rePor~ o u t l i n i n m  the  areas  of  
asreement  i s  w r i t t e n  to the c o u r t  and a t t o r n e y s . "  Domest ic  
R e L a t i o n s  D i v i s i o n  S e r v i c e s ,  HennePin C o u n t y ,  M inn .  DePt.  
of C o u r t  S e r u i c e s ,  D.R. D i u .  (APr .  28, 1880) ( h e r e i n a f t e r  
"Henn. Coun t y ,  M inn .  D.R. S e r v i c e s  Memo"). " T h i s  Process 
is  no~ an i n u e s t i s a t i o n  but an e f f o r t  ~o use the  P a r e n t s '  
Knowledse of  t h e i r  c h i l d r e n ' s  needs,  combined w i t h  the 
c o u n s e l o r ' s  s k i l l  as a c l i n i c i a n  and a m e d i a t o r . "  Dane 
Coun ty  B r o c h u r e ,  l u ~ n a  note  49. 

~4 



c o u r t .  

8. E l i s i b i l i t v  For M e d i a t i o n  

Ru les  oF e l i s i b i l i t y  For m e d i a t i o n  may be i n c o r p o r a t e d  

131 i n t o  the  s t a t u t e  or  o t h e r  a u t h o r i t y  c r e a t i n s  the  s e r v i c e ,  

or  the  Power t o  m a k e  such r u l e s  may be d e l e s a t e d  i n  the 

c o u n t y  board or c o u r t .  132 However t hey  o r i s i n a t e ,  t hese  

r u l e s  u s u a l l y  cove r  the R o l l o w i n s  a reas "  med iab le  i s s u e s ,  

c l i e n t  m u a l i F i c a t i o n s ,  the F i l i n s  and l i t i s a t i o n  s t a t u s  oF 

m e d i a t i o n  c l i e n t s ,  and the d u r a t i o n  oF m e d i a t i o n  s e r v i c e s .  

M e d i a b l e  i s s u e s  i n  P u b l i c  s e c t o r  Prosrams i n c l u d e "  

c u s t o d y  d i s p u t e s ,  133 v i s i t a t i o n  d i s a s r e e m e n t s ,  134 c h i l d  

suPPort matters,135 Joint oustod~ Pians~ 36 domestic abuse,137 

1 3 1 E . s . ,  C a l .  C i r .  Code sec.  4807 (West ) ;  F r i e n d  oF the 
Cou r t  A c t ,  s u ~ : a  no~e I ~ ,  Conn. Ann. ReP., ~ue=a no te  38 ~ 

Sae Ca~a. Oa~. S&az. sacs .  5 1 - i  t h r o u s h  S. 

132~£. 0=• ~au •  S i a L .  sees.  107•580 and 
Wash ~eu Cade seo 2S.1 ~ ~" &~O 

I 0 7 . S 1 5 ( 3 ) ;  

~ 3 ~ . s . ,  C a l .  C i u .  Cnda sec. 4807; F r i e n d  oF the  Cou r t  
A c t ,  suana no te  122, sec.  1 3 ( I ) ;  ProPosed Wash. H.B• 905, 
47 th  L e s i s .  sac.  i 0  (1S82) ;  Conn. Ann. ReP., ~uana.  no te  
38, a t  2;  Hennepin  Coun ty ,  M inn .  Prosram 8udse t  N a r r a t i v e ,  
8udse t  Y r .  1S82 a t  i - 2  ( h e r e i n a F t e r  "Henn. P~osram 8udse t  
Narrative). C£. ~=iz. ~au. S~az. ~n. sec• 25-381.08 
(conciliation P~ovision). 

1 3 ~ d . , ;  Hawa i i  P r o c e d u r e ,  l ue=a  note  15. 

135E•s., Cal. Ciu. E=n~. Cn~a sac• 17S0 (West); Cal. 
C i u .  Cs~e sec.  4800 •5 (F )  (Wes t ) ;  Conn. Ann• Rep. ,  ~ u a = a  note  
38, a t  7 - 8 ;  Henri. Proposed Budset N a r r a t i v e ,  i ~e~a  no te  133, 
P. I - 2 ,  4 Cana=a, F r i e n d - o F  the Cour t  A c t ,  i ~e=a  no te  122, 
seos• 11(4)  and ( S ) ( b )  { b u t  see s e c t i o n  1 1 ( S ) ( a ) ] .  C£. 
Proposed Wash. H .8 .  1183, 47 th  L e s i s . ,  sec.  3 0 2 ( b ) ( 1 9 8 2 )  
( c r e a t i n s  S P e c i a l  Commission on C h i l d  SuPPort G u i d e l i n e s  to 
deve lop  methods oF a r b i t r a t i n s  d i s p u t e s  between P a r t i e s  
r e l a t i n s  to  c h i l d  s u p p o r t  to F a c i l i t a t e  s e t t l e m e n t  out  oF 
c o u r t ) ;  ~ i z .  Reu. S~a~. ~nn.  sec. 25 -381 .08  ( c o n c i l i a t i o n  
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o t h e r  m a t t e r s  i n u o l v i n s  a m inor  c h i l d ' s  w e l f a r e ,  138 spousa l  

s u P P o r t ,  139 P r o p e r t y  s e t t l e m e n t ,  140and m i s c e l l a n e o u s  m a t t e r s  

i n v o l v i n m  Fami l~  r e l a t i o n s h i p s  i n  d i s s o l u t i o n  or o t h e r w i s e .  141 

OFten,  m e d i a t i o n  r e s o u r c e s  are a l l o c a t e d  F i r s t  to  c u s t o d y  

and v i s i t a t i o n  d i s p u t e s ,  14~ and second to o t h e r  d i s p u t e s  

~rovision). 

i:u E.s., Cal. Ciu. Cada sec. 4GOO.5(F)(West); Fla. S.B. 
43S (EFFective July I, 1982); Proposed Wash. H.B. 473 seo~ 
3( ~)~ and H.8. 905 seos. 2(5), 4 and 7, 47th Lemis. (1982); 
Dane Coun ty  B r o c h u r e ,  auena no te  4S. CE. A=Lz. ~ea. S~a~. 
Ann.  sec.  2 5 - 3 8 1 . 0 8  ( c o n c i l i a t i o n ) ;  ~ . ~ .  Eaa. S i a ~ .  Ann. 
sec .  4 5 8 : 1 7 - a ( I I )  ( c o u r t  may a P P o i n t  G . A . L .  who may u t i l i z e  
e x p e r t s ) ;  Z~nn. S~a~. sec.  518 .17  subd.  2 (b )  ( i n  
determinins whether Joint custody is in child' \ best 
i n t e r e s t ,  c o u r t  s h a l l  c o n s i d e r  what methods e x i  ~ \ For  
r e s o l v i n s  d i s p u t e s  and P a r e n t s "  w i l l i n s n e s s  to  us~ ~hose 
me thods ) ;  ProP. A r i z .  S.B.  1330, 35 th  L e s i s .  sec .  2 i 1982 )  
( c o n c i l i a t i o n  oF J o i n t  c u s t o d y  P lans  or d i s p u t e s  
t h e r e u n d e r ) .  

1 3 7 E . s . ,  Conn. Ann. ReP., aamna no te  38, a t  7 - 8 ;  Henn. 
Prosram Budset  N a r r a t i v e ,  au~na no te  133, a t  4. 

138 :E .s . ,  Ca l .  C iu  " Eman. Cada seo. 17BO(West); ProPosed 
Wash. H.B. $05, 4?th Lesis. sec. 15 (iS82). C£. ~ah. ~aa. 
S~a~. sec .  42 -811 ;  Ba. S~a~. An~. t i t .  23 sec.  202 (c )  
(Pu rdon )  ( c o n c i l i a t i o n  P r o v i s i o n s ) .  

139~E.m., C a l .  C£~. Bnnc. Cade sec .  17/2 (Wes t ) ;  Conn. 
Ann. NeP.,  aue=a no te  38, a t  7 - 8 .  Cane=a, F r i e n d  oF the  
Cou r t  A c t ,  aumma note  122, sec .  3 1 ( 4 ) .  

i 4 0 , E . s . ,  Ca! .  C i u .  ~=aa. Cade sec .  1772. C£. E a r l ~  
S e t t l e m e n t  Promrams conducted on v o l u n t e e r  b a s i s  by members 
oF New J e r s e y  Bar (3-member Panel  s i r e s  o p i n i o n  on u l t i m a t e  
r e ~ o l u t i o n  by c o u r t  iF m a t t e r  so es to t r i a l ) ;  Waah. ~aa. 
Code sec.  2S .12 .210  < c o n c i l i a t i o n  P r o v i s i o n ) .  

1 4 1 E . s . ,  F r i e n d  oF the Cou r t  A c t ,  aumma no te  I ~ ,  secs .  
13(1)  and 31 ( ~ a t e r n i t y ) .  C£. A~z. ~eu.  Sza~.  A ~ .  sec .  
25 -381 .0B  ( d i s r u P t i o n  oF h o u s e h o l d )  ( c o n c i l i a t i o n  
~ r o v i s i o n ) .  

142 E.m., Cal. Ciu. Ca~a sec. 4G07 (West); Om. Ea~. 
S z a l .  sec .  I07 580; Conn. Ann. ReP. auama note  38, a t  ~" 
C£. ~±nb.  S~a~. An~. sec.  25 .123 (G)  ( c o u n s e l i n s  P r i o r i t y  
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i n u o l u i n s  a m ino r  c h i l d  "s 

J u r i s d i c t i o n s ,  o t h e r  

s c h e d u l e s  P e r m i t .  144 

In  some J u r i s d i c t i o n s ,  cases 

b i t t e r n e s s ,  m h x s i c a l  abuse,  or 

143 w e l f a r e .  

issues are mediated 

inuoluins 

lensthy 

In t hese  

o n l y  as staFF 

l o n s s % a n d i n s  

m s y c h i a % r i c  

h i s % c r i e s ,  are i n e l i s i b l e  For media%ion s e r v i c e s .  145 O the r  

J u r i s d i c t i o n s  r e q u i r e  s o m e  showins  %hat ~'here i s  a 

r e a s o n a b l e  m o s s i b i l i t y  oF am icab le  s e t t l e m e n t .  14b P r o u i s i o n s  

e x i s t  to  i n s u r e  %ha% c l i e n t s  a r e  not  exc l uded  For l a ck  oF 

m a r i t a l  s t a t u s , 1 4 7 b i o l o s i c a l  or l e s a l  ~aren%hood, 14~ or on 

s i u e n  %0 m a r r i e s  who haue a l r e a d y  F i l e d  commla in t  or 
m o t i o n ) .  

1 4 3 E . s . ,  C a l .  C i u .  8 = a t .  Code sec.  1 7 S 0  (Wes t ) ;  C a l .  
C i u .  ~ e  sec.  4BOO.5 (F ) (Wes t ) ;  F l a .  Admin. O rde r ,  ~ue=a 
no te  47, sec .  I I .  C£. Ohio  ~eu. C~de ~ .  sec .  3 1 1 7 . 0 8 ( B )  
(Pase) ( c o n c i l i a t i o n  m r o u i s i o n ) .  

i 4 4 , E . s . , .  C a l .  C i u .  E = ~ .  C ~ e  sec.  1772(Wes t ) .  
0~. ~a~. S ~ a l .  sec.  i 0 7 . 5 8 0  ( c o n c i l i a t i o n  ~ r o u i s i o n ) .  

C£. 

145 E.s.,  Conn. Ann. Ree. ,  l uE=a no te  38, a t  3; 
M o d i F i c a t i o n  oF I n s t r u c t i o n s  i ssued  March 31,  IS81,  F a m i l y  
C%. is% C i r . ,  Hawa i i  ( J a n u a r y  25, i ~82 )  ( h e r e i n a F t e r  " H a w a i i  
Mod. I n s t r u c t i o n " ) .  In  s t i l l  o t h e r  J u r i s d i c t i o n s ,  p a r ~ i e s  
may be deemed i n e l i s i b l e  on a c a s e - b y - c a s e  b a s i s ,  i n  the 
d i s c r e t i o n  oF the Judse,  no s t a n d a r d s  s i u e n .  C£. ~ .D.  
C e ~ i  C~de seo. 2 7 - 0 5 . 1 - 0 G  ( c o n c i l i a t i o n  p r o u i s i o n ) .  

1 4 6 E . i . ,  C a l .  C i u .  E : n : .  C:~e sec.  1771(Wes t ) ;  Hawa i i  
Mod. I n s % r u c t i o n ,  ~ue=a no te  145 ( P a r t y  may a u o i d  r e f e r r a l  
to  media%ion by show ins  t h e r e  is  sood cause to  b e l i e u e  i t  
can serue no u s e f u l  P u r p o s e ) ;  Neu. P rocedu re ,  l u e = a  no~e 32, 
seo. I (may auo id  r e f e r r a l  by showins r e a s o n a b l e  s rounds  why 
m e d i a t i o n  no t  i n  %he bes t  i n t e r e s t  oF the c h i l d  i n u o l u e d ) .  
Com~a=e ~ = i z .  ~eu. S~a~. An~. sec.  25 -381 .1S ( c o n c i l i a t i o n  
m r o u i s i o n  s t a t i n s  s t a n d a r d  set  F o r t h  i n  t e x t )  ~ i ~ b  ~=£z. 
~eu. S~a~. ~nn.  seo. 2 5 - 3 8 1 . 2 0  ( r e q u i r i n s  t h a t ,  where no 
m ino r  c h i l d ' s  w e l f a r e  a t  i s s u e ,  m e t i ~ i o n e r s  For  c o n c i l i a t i o n  
must show t h a t  a m i c a b l e  a d j u s t m e n t  oF %he c o n t r o v e r s y  "can 
~ r o b a b l v  be a c h i e u e d " ) .  
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the b a s i s  oF i n d i s e n c y 1 4 9 ~ r  seomramhic a rea  oF r e s i d e n c e .  15~- 

Med ias ion  s e r v i c e s  are someSimes a v a i l a b l e  o n l y  w h i l e  

l i t i s a s i o n  i s  a c s u a l i Y  mendinm. 151" OSher J u r i s d i c S i o n s  a l l o w  

c l i e n t s  to med ia te  be fo re  F i l i n s  She d i s s o l u t i o n  m e S i t i o n  or 

mo~ion t o  modigy,  152or aFSer the d e c r e e  or o r d e r ,  153 iF 

147E.s.,  Ca l .  C±u. P=oc. Code sec.  1760 (West ) .  

148E.s.,  Ca l .  C i r .  Proc. Code seo. 1763 (Wess). 

149E.s.,  Ca&. C i r .  R = n = .  Code sec.  1765(West) ;  Conn. 
Gen. S l a t .  sec.  46b-53(d)  ( s t a s u t o r Y  P r o h i b i t i o n  on Fee For 
s e r v i c e s ) ;  F l a .  Admin. Order ,  l ue=a  note 47, sec.  I I I ;  Mich.  
Acts Nos. 294 and 297, ( e F F e c t i v e  J u l y  i ,  IS83) (aPparens 
i n t e n t ) :  C o n c i l i a s i o n  Cours Task Force Repots so the 
Custody and U i s i t a t i o n  Subcommit tee oF she F a m i l y  Law 
SeoSion oF the StaSe Bar A s s o c i a t i o n  oF C a l i F o r n i a  7, (Dec. 
15, 1981) ( h e r e i n a F t e r ,  " C a l .  Task Force ReP." )  ( i n  74% oF 
r e P o r s i n s  c o u n t i e s ,  mediaSion i s  P rov ided  Free So c l i e n S s ) .  
C£. c o n c i l i a t i o n  p r o v i s i o n s :  iowa Code sec.  598.16 (cours  
may wa ive  Fee) ;  Ne~. Raw. S~a~. SeCo 42-819 ( c o u n t y  may 
waive  Fee) ;  ~.D. C a ~ .  Code ~e=. 22-OS. i -OB (~n £ a e ) .  C£. 
re~uiremenSs thaS county ~rouide, as no charge to clients, 

blank Forms For ~eSition For conciliaSion, as well as county 

em~loyees to assist in mre~arin~ and mresentins meSition: 
~=n&. Code ~no. sec. 4 0 - 3 - 1 2 2 ( ~ ) ;  Wash. R~. ~oda sec.  
2 6 . i 2 . 1 3 0 .  

150E.s. ,  Ca£. C iu .  Code seo. 4607 (b) (West) ( c u s t o d y  
and v i s i t a t i o n ) ;  F r i end  oF the CourS AoS, i~e=a  nose 122, 
sees.  3 & 13(1) ( m e d i a t i o n  s e r v i c e s  muss be m a d e  a v a i l a b l e  
in each county  or c i r c u i t ) ;  Conn. Ann. ReP., ~ue=a note 38, 
a t  2 ( r e F l e c t i n s  same r e q u i r e m e n t ,  based not on s taBu te  but 
or, i n S e r n a l  a d m i n i s t r a t i o n  oF J u d i c i a l  deParSment) ;  Mc lsaac ,  
SYmposium A r t i c l e ,  lue=a note 95, a t  60 ( d e s c r i b i n s  branch 
oFFices oF Los Anseles F a m i l y  C o n c i l i a s i o n  C o u r t ) .  CoB~=a, 
those J u r i s d i c t i o n s  in which m e d i a t i o n  or c o n c i l i a t i o n  
s e r v i c e s  are a u t h o r i z e d ,  bus implemented o n l y  bY l o c a l  o r d e r  
or o r d i n a n c e .  E.m.,  F l a .  S.B. 439 sec.  2 (EFF. J u l y  I ,  
1982);  E ta .  S~a~. ~nn. 61.21 (West ) ;  I n d .  Code ~nn. sec.  
3 1 - I - 2 4 - I  ( B u r n s ) .  

151E.s. ,  Ca l .  Task Force Rep. ,  s . ,a :a  note 20, as 6 (20% 
oF r e P o r t i n ~  c o u n t i e s )  ; Henri. Prosram Budmet N a r r a t i v e ,  
sue=a nose 133, aS , ~ and 4. 

152E.s. ,  Ca l .  C~u. Rmmc. Code sec .  1 7 6 1  (West ) :  F l a .  
Adnlin. Orde r ,  mue=a nose 47, sec.  I U . a . :  Proposed Wash. H.B. 
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c e r t a i n  r e q u i r e m e n t s  are , l e t .  

to med ia te  may be r e q u i r e d ,  154 or t h e r e  

determination that mediation of Prio'rity 

a l r e a d y  in  l i t i a a t i o n - - w i l l  no t  be ~ostPoned 

For example,  a J o i n t  P e t i t i o n  

must be a 

c a s e s - - t h o s e  

to mediate a 

P r e l i t i s a t i o n  case.155 S t i l l  o t h e r  J u r i s d i c t i o n s  r o u t i n e l y  

Pe rm i t  or  even encourase  c l i e n t s  ~o med ia te  b e f o r e  F i l i n s  

t h e i r  l i t i s a t i o n  P l e a d i n s s .  156 Th i s  r e f l e c t s  %he commonly 

held view that mediation is more effective if it is besun 

before Positions are shaped by trial losic. 157 

805, 47 th  L e s i s .  seo. 11 ( 1 9 8 2 ) .  

153 E . s . ,  C a l .  Task Force ReP., sua=a no te  20, a t  S (77% 
of  r e P o r ~ i n s  c o u n t i e s ) ;  Henn. Coun ty ,  M inn .  D.R. S e r v i c e s  
Memo, su~=a no~e 130, sees.  I . D .  and I I . A ;  McIsaac SymPosium 
A r t i c l e ,  ~u~=a no te  95, a~ S3. C£. ProPosed Wash. H.B. 
905, 47 th  L e s i s .  sec.  14 (1982) ( i n  d i s c r e t i o n  oR F a m i l y  
c o u r t ) ;  Cnn~=a, Wa~b. ~eu.  Code sec. 2 6 . 1 2 . 1 9 0  ( c o n c i l i a t i o n  
P r o v i s i o n ) .  D.R. P o l i c i e s ,  Hennepin Coun ty ,  M inn .  DePt.  of  
Cour~ S e r v i c e s ,  Domest ic  R e l a t i o n s  D i v i s i o n  (May 5, 1981) 
h e r e i n a f t e r  "Henn. Coun ty  D.R. P o l i c i e s " ) .  These 
p r o v i s i o n s  are i m p o r t a n t ,  i n  v iew of  s t a t u t o r y  r e s t r i c t i o n s  
on F requency  of  mo t i ons  to  m o d i f y  o r d e r s .  E . s . ,  C~£n. ~ u .  
S~a~. sec .  1 4 - 1 0 - 1 3 1 ( i )  (2 years )~  F r i e n d  of  the Cour~ A c t ,  
sue=a no te  122, sec.  1 7 ( i ) ( c )  (2 years r e s t r i c t i o n  on 
suPPor~ i n u e s % i s a t i o n s ) .  

1 5 4 ~ . s . ,  F l a .  Admin.  O rde r ,  ~-~=a no te  47, sec .  I V . a .  

155C£., 
P r o v i s i o n ) .  

~±ab. S~az. ~nn. sec.  25 .123 (S )  ( c o n c i l i a t i o n  

1 5 6 E . s . ,  C a l .  r i v .  E=n~. r nds seo. 17Sl<Wes%) . C£. 
A r i z .  Reu. S i a l .  A,,n. sec .  25 -381 .0B and .188 ( c o n c i l i a t i o n  
P r o v i  s i ons  ) .  

157~Seesan~=a l i~  F i s h e r  and Urv ,  G~=~i~s =n Z ~ ,  o h . l  
( 1 9 8 1 ) .  An i n t e r e s t i n s  c o u n t e r p a r t  to the  t e x t  of  the 
P ~ e a i n s  s i x  no tes  i s  %he P r a c t i c e  i n  M a t i n  Coun t y ,  
C a l i f o r n i a ,  o f  r e q u i r i n s  even those P a r t i e s  who have reached 
an asreement  i n  P r i v a t e  m e d i a t i o n  s e s s i o n s  to underso 
m e d i a t i o n  sh roush  the  P u b l i c  asency .  H a r r i e t  Whitman Lee, 
sum=a no te  12. 
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The maximum d u r a t i o n  oF the m e d i a t i o n  sess i ons  i s  

so~et imes e s t a b l i s h e d  by s t a t u t e s  or o r d e r s .  158 More o f t e n ,  

the a d m i n i s t r a t o r  oF the Promram i n s t i t u t e s  F l e x i b l e  

~ u i d e l i n e s .  159 In a c t u a l  e x p e r i e n c e ,  the P a r t i e s  may media te  

For a d u r a t i o n  oF one to ten s e s s i o n s .  160 

A d d i t i o n a l  m e d i a t i o n  s e r v i c e s  are a lmos t  a lways 

a~J~ i lab le  For c l i e n t s  who have r e s e r v a t i o n s  about a mediated 

a~reement P r i o r  to i t s  P r o m u l s a t i o n  as a Cour t  Order and 

~ i sh  to a t t e m p t  to reach a new a~reement .  161 

C. I n i t i a t i n s  M e d i a t i o n  

M e d i a t i o n  is i n i t i a t e d  both bY mandatory and v o l u n t a r y  

P rocedures .  M e d i a t i o n  has been m a d e  mandatory in some 

J u r i s d i c t i o n s  For d i s p u t e s  d e a l i n s  w i t h  cus tody  and 

v i s i t a t i o n ,  and sometimes For any d i s p u t e  a F F e c t i n s  a minor  

c h i l d ' s  w e l f a r e .  162 For o the r  d i s p u t e s ,  the dudse may o r d e r  

158 E . s . ,  F l a .  Admin. Order sue~a note 47, sec.  I I  
(maximum GO days ) .  C£. c o n c i l i a t i o n  P r o v i s i o n :  ~ a  Cad~ 
seo. 5S8.1S (GO days ) ;  Ha. S i a l .  ~ .  t i t .  23 sec.  202 
(Purdon) <maximum 3 s e s s i o n s ) .  

159 E . ~ . ,  c a l .  Tasl¢ Force ReP., l u~ca  note 20, a t  B-7 
(modal number oF sess ions  a v a i l a b l e  i s  G; average l e n g t h  oF 
s e s s i o n s  i s  1.5 h o u r s ) ;  Henn. County D.R. P o l i c i e s ,  l u ~ a  
note 153 ( m e d i a t i o n  s e r v i c e s  l i m i t e d  to Four months Per 
c a s e ) .  

160 E . s . ,  F l a .  Admin. Order ,  lum=a note 47, sec.  IU.D 
( o n l y  one sess ion  i s  manda to r y ) ;  Henn. County D.R. P o l i c i e s ,  
~um~a note 153 ( l i m i t  one sess ion  where P a r t i e s  not s u b j e c t  
to c o u r t  o r d e r  to m e d i a t e ) ;  Mclsaac SymPosium A r t i c l e ,  ~ue~a 
note 95, a t  63 (marathon mode l ) ;  Henn. Prosram Budset 
N a r r a t i v e ,  aaa=a note 133, a t  i - 2  ( ten  sess i ons  maximum). 

1 6 1 E . ~ . ,  StaFF 
CountY, M i n n . ,  DePt. 
(Oc t .  I ,  IS8() ) .  

Meet in~ Notes and P o l i c i e s ,  Henneein 
oF Co,,rt  S e r v i c e s ,  Dora .  Re l .  D iu .  
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mediation u~on the re~ues% oF one ~arsy and %hereby make it 

mandatory For she o the r  ~ a r t y .  163 F i n a l l y ,  m e d i a t i o n  may 

become mandatory because a Judse or r e f e r e e ,  on h i s  or her 

164 
o~n mo~ion, o rde rs  the ~rocedure For ~ a r t i c u l a r  ~ar%ies .  

In a l l  o t h e r  J u r i s d i c t i o n s  and s i t u a t i o n s ,  m e d i a t i o n  i s  

u o l u n s a r y .  P a r t i e s  i n i t i a t e  m e d i a t i o n  e i t h e r  by a J o i n t  

~ e ~ i t i o n  For c o n o i l i a t i o n 1 6 6  or s i m p l y  by s e l F - r e F e r r a l .  166 

Where a ~ e t i S i o n  i s  r e q u i r e d ,  staFF are a u a i l a b l e  %o a s s i s t  

the tarries in Fillins out she Form and ~resentins %he 

metition ir, order to maintain the informality - o F  the 

~rocess.167 P a r t i e s  may a l s o  be r e f e r r e d  ~o the m e d i a t i o n  

162 E . s . ,  Ca l .  C iu .  
Procedure ,  ~ u e n a  note 
note , sec.  1; CE. 
( c o n c i l i a t i o n  p r o u i s i o n ) .  

~ n ~ e  sec. 4SOT(a)(West ) ;  Hawai i  
15; Neu. Proposed Procedure ,  $umna 

Waab. ~eu. Ca~e sec.  2G. I  ~.200 

163E.s., Cal. Ciu. E==c. Code sees. 17Gl, 17G3 and 17G8 
<West); F l a .  Admin. Order ,  ~umma note 47, sec.  IV .C .  and 
E.2 ;  Proposed Wash. H.B. 805, 47%h L e s i s .  sec.  i i  <1882). 
CE. £ ~ a  C ~ e  sec. 588.1S (G.A .L .  may a l so  r e q u e s t  o r d e r ) ;  
Wash. ~eu. Cn~a sec. 2S.12.100 and 150 ( c o n c i l i a t i o n  

p r o u i s i o n s ) ;  C~an. Gem. S~a~. sec. 4Sb-53. 

164 E . = . ,  C a n n .  G e n .  S~a l .  sec.  4Sb- lO;  F l a .  Admin. 
Order ,  ~umma note 47, sec.  IV B and C; Fam i l y  Cour t  Study oF 
Custody R e s o l u t i o n  Throush M e d i a t i o n ,  Fam i l y  C o u r t ,  F i r s t  
C i r . ,  Hawai i  (March 31, 1981) ( h e r e i n a F t e r  r e f e r r e d  %o as 
"Hawa i i  S t u d y " )  ( c o u r t  a s s i s n s  P a r t i e s  randomly  so 
m e d i a t i o n ,  s o c i a l  i n u e s s i s a t i o n ,  or s e l F - s e l e c t i o n  s t o u p s ) ;  
Promosed Wash. H.B. 805, 47sh L e s i s .  sec. 15 (1982 ) .  CE. 
£owa C a ~ e  sec.  588.1S; ~e~. ~ e u .  S~a~. sec.  42-822 
( c o n c i l i a t i o n  P r o u i s i o n s ) .  

165 ~ . s . ,  Ca l .  C iu .  Em~.  Ca~e sees. 17Gl and 17G3; 
<West); C~nn. Gen. S~a~. sec.  4Gb-53. CE. ~ n ~ .  C~de ~nn. 
sec.  40 -3 -121 ,  U ~ a b  C ~ d e  ~ m n .  3 0 - 3 - I S . ~ "  ( c o n c i l i a t i o n  

P r o u i s i o n s ) .  

166 E , s . ,  Henn. Co.,nty D.R. P o l i c i e s ,  
DaFae County Broch,,re, ~umma note 48. 

sumna note 153; 
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seruices From other asencies required by statute to maFte 

such r e f e r r a l s .  168 

Some J u r i s d i c t i o n s  take c o n s i d e r a b l e  care so r e i n f o r c e  

169 She uo lur ,  s a r y  n a t u r e  oF t h e i r  m e d i a t i o n  s e r v i c e .  O the rs  

170  
utilize strons incentives to encourase mediation. These 

incentiues ranse From POStPonins a hearins until she Judse 

i s  s a t i s f i e d  t h a t  a l l  r e a s o n a b l e  a t t e m p t s  have been made to  

med ia te  a sesslemen%, to r e q u i r i n s  a oouT'% o r d e r  b e f o r e  

171 " 
a l l o w i n s  P a r t i e s  %o Proceed w i t h o u t  m e d i a t i n s .  I t  has 

been s u s s e s t e d  t h a t  c o u r t  Fees be skewed %o P e n a l i z e  those  

172 
who l i t i s a s e  when m e d i a t i o n  i s  an a u a i l a b l e  o p t i o n .  

O t h e r s  P r o p o s e  t h a t  m e d i a t i o n  b e  o F F e r e d  a s  a n  a l t e r n a t i u e  

~o P r o c e e d i n s  w ish  a cus tody  i n v e s t i g a t i o n  

under  a suPPor t  en fo rcement  a c t .  173 

or a c o m p l a i n t  

1~7 
~ "  See s t a t u t e s  c o l l e c t e d  a t  no te  SO, ~umna. 

168 E . s . ,  C a l .  C i u .  2=rim. Cn~a see. 1746 (Wes t ) ;  Henn. 
Coun ty  D.R. P o l i c i e s ,  lumna no te  153. C£. ~ i .  2au.  S~az. 
sec.  4 2 - 8 1 5 ;  ( c o n c i l i a t i o n  P r o v i s i o n ) .  

169 E . s . ,  F r i e n d  oF the Cou r t  A c t ,  aum~a no te  122, sec.  
1 3 ( i ) .  

170 E . s . ,  r e q u i r e m e n t  t h a t  a t t o r n e y s  F i l e  d e t a i l e d  
b r i e f s  a t  P r e t r i a l  c o n f e r e n c e .  (Te lePhone  c o n v e r s a t i o n  w i t h  
Joseph C o n n e l l y ,  D i r e c t o r ,  F a m i l y  S e r v i c e s  U n i t ,  P roba te  and 
F a m i l y  C o u r t ,  M i d d l e s e x  Coun ty ,  Mass. March,  1S82. 

171E.s., Hawa i i  Mod. I n s t r u c t i o n  aum=a nose 145 C£. 
~ n n l .  Ca~a Gnn. sec. 4 0 - 4 - i 0 4 ( I ) ( c ) ;  ~a~. ~a~. S~a ; .  see. 
42 -350 ;  Neu. P r o c . ,  l ue=a  note  32, sec.  I ;  N .~ .  Can~. Ca~a 
sec.  2 7 - 0 5 . 1 - 0 G  ( c o n c i l i a t i o n  P r o v i s i o n ) .  

172:E.s., Mich .  Act  No. 2S7 ( e F F e c t i v e  J u l y  i ,  1883) .  

173 i E . s . ,  F r i e n d  oF the Cou r t  A c t ,  s,,m=a note  122, sec.  
5 (b )  and ( c ) ;  Dane Co,,nsy B r o c h u r e ,  ~um'~a no te  49. 
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D. Mediation and the Adversary Timetable 

Familz mediators tend to asree that the suspension oF 

all litisation ac%iui%ies hel~s to ~oster the cooPeratiue 

atmosphere conduciue to asreement maKins. 174 One way ~o 

accomplish this is to refer to conciliation lesislation 

which  t r a d i t i o n a l l y  PostPones l i t i s a t i o n  For a s P e c i F i c  t ime 

P e r i o d  F o l l o w i n s  the  F l l i n s  oF a d i u o r c e  P e t i t i o n  i n  o r d e r  

~o Promote r e c o n c i l i a t i o n ,  i75 (The c o u r t ' s  J u r i s d i c t i o n  ~o 

r e n d e r  t empo ra r y  o r d e r s  i s  no t  a F F e c t e d . )  176 

To encourase as reement -maK ins  i n  C o n n e c t i c u t ,  the  c o u r t  

mar P e n a l i z e  P a r t i e s  who r e s i s t  a c o u r t  o r d e r  to  med ia te  by 

s t a y i n s  t h e i r  l i t i s a t i o n .  177 Other  s t a t e s  c i t e  the  r e s i s t i n s  

Party For con temp t ,  but  r e f r a i n  From imPos ins  P e n a l t i e s  that 

i n t e r r u p t  the Flow oF l i ~ i s a t i o n . 1 7 8  In H a w a i i ' s  F i r s t  

174 E.s., Comments d u r i n s  c o n f e r e n c e  s e s s i o n s  a t  AFCC 
w i n t e r ,  1981 c o n f e r e n c e  i n  F t .  L a u d e r d a l e ,  F l a .  

1 7 5 E . s . ,  C a l .  C i u .  E = ~ .  C ~ e  sec.  1770 <West) (30 
d a y s ) ;  ~ . ~ .  C e n l .  C ~ e  seo. 2 7 - 0 5 . 1 - 1 8  (90 d a y s ) ;  0=. ~ .  
S~a~. seos.  107.540 and Uiab C ~ e  Ann. sec.  3 0 - 3 - I G . 7  (SO 
d a y s ) ;  Wash. ~eu. C~de sec.  2S .12 .190  (30 d a y s ) ;  maximum 90 
da~'s u n l e s s  both  P a r t i e s  c o n s e n t ) ;  McIsaac SymPosium 
A r t i c l e ,  ~m=a  no te  85, a t  $3 (GO days For P o s t - d i s s o l u t i o n  
c u s t o d y  and u i s i t a t i o n  d i s p u t e s  i n  Los Anse les  C o u n t y ) .  In 
A r i z o n a ,  the GO-day s t a y  i s  a u a i l a b l e  to a P a r t y  no more 
than once a y e a r .  ~ = i z .  ~ .  S i a~ .  ~ n .  see. 2 5 - 3 8 1 . 2 2 .  
See al~ ~.D. Ce~Z. C~e seo. 27-05.1-06; Wi~. S~a~. ~. 

sec. 7G7.083(I) (Judse decides duration oF stay on a case- 
by-case basis). 

176 E.s., Fla. Admin. Order, &aa~a note 47, seo. IV,c; 
ProPosed Wash. H.8 .  805, 47 th  L e s i s  sec.  14 ( 1 8 8 2 ) .  C£. 
Neh. ~eu. S i a i .  sec.  42 -821 ;  ( c o n c i l i a t i o n  P r o u i s i o n ) .  

177'C=nn. Sen. SZa~. sec.  4Sb-53.  

178 C£. ,  Wia=. S i a ~ .  ~ n .  sec.  7 6 7 . 0 8 3 ( i ) .  
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C i r c u i t ,  the  c o u r t  i n t e r r u p t s  l i t i l a t i o n  when the  p a r t i e s  

seek an o r d e r  For a c u s t o d y  i n u e s t i s a t i o n  and d i r e c t s  the 

17g 
P a r t i e s  to  seek m e d i a t i o n .  I t  ~ i l l  no t  resume l i t i s a t i o n  

or Order an i n v e s t i s a t i o n  u n l e s s  sood cause i s  shown to 

b e l i e v e  t h a t  m e d i a t i o n  can se rve  no u s e f u l  PurPose or has 

180 
been u n s u c c e s s f u l l y  a t t e m p t e d .  

C l i e n t s  who s u c c e s s f u l l y  med ia te  u s u a l l y  e x p e r i e n c e  a 

s h o r t e r  w a i t  From F i l i n s  the d i s s o l u t i o n  P e t i t i o n  to 

o b t a i n i n s  a F i n a l  decree than t h e i r  l i t i s a t i n s  c o u n t e r p a r t s .  

P a r t i e s  who F a i l  to reach a m e d i a t i o n  a~reement ,  however ,  

may ~ r a v e l  t h r o u s h  the c o u r t  system more s l o w l y  because ~hey 

have POStponed c u s t o d y  e v a l u a t i o n s  and h e a r i n s  d a t e s .  181 One 

remedy For  t h i s  i s  For the  m e d i a t o r  to conduc t  c u s t o d y  

i n v e s ~ i s a t i o n s  when m e d i a t i o n  F a i l s  and a t t e m p t  to  a v o i d  

d u p l i c a t i o n  oF e F F o r t .  182 OF c o u r s e ,  t h i s  ~ o u l d  reduce  the 

C o n F i d e n t i a l i t y  oF the m e d i a t i o n  P r o c e e d i n s s ,  wh i ch  i s  

d i s c u s s e d  i n  the F o l l o w i n s  s e c t i o n s .  

179 H a w a i i  P rocedu re ,  su~ca no te  15. 

180 N a w a i i  Mod. I n s t r u c t i o n ,  l u e n a  no te  145. And i n  The 
South D i s t r i c t  oF Los Ange les  S u p e r i o r  C o u r t ,  no mo t i on  or 
Orde~ to Show Cause i s  set For  h e a r i n s  u n l e s s  the  P l e a d i n s s  
are accompanied by a " C e r t i F i c a t i o n  re ComPl iance w i t h  C i v i l  
Code sec.  4807 . "  (newsPaPer c l i P P i n s  P r o v i d e d  by Hush 
M c l s a a c ;  Procedure  besan Oct .  i ,  I S 8 1 ) .  

181pearson and Thoennes,  suE=a, no te  4S. 

182£ .s . ,  Henn. Coun ty ,  M inn .  D . R .  S e r v i c e s  Memo, l u e = a  
no te  130, seo. I . A .  T h i s  i s  the  P r a c t i c e  i n  90% oF 
r e p o r t i n s  c o u n t i e s  in  C a l i F o r n i a .  C a l .  TasK Force ReP. 
suena,  no te  20, a t  i i .  C£. Ohi~ Ba~. C~da ann .  seo. 
3 1 1 7 . 0 3 ( A )  (Pase ) .  
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E. Pr i v a c  y 

There is relative asreemen% that mediation should be a 

Private Process. Privacy, however, is defined diFFerentlY 

i n  v a r i o u s  J u r i s d i c t i o n s .  Most J u r i s d i c t i o n s  r e s t r i c t  the 

mediation session to disPutins Parties and the mediators. 

Others allow the ~arties" attorners to attend, at least 

d u r i n a  Pa r t  oF the s e s s i o n •  [0~ S t i l l  o t h e r s  a l l o w  c h i l d r e n ,  

new spouses and o t h e r  Persons i n v o l v e d  in  the c o n t r o v e r s y  to 

be i n c l u d e d .  184 In s e n e r a l ,  the  c o u r t ' s  m e d i a t i o n  F i l e s  are 

o n l y  a v a i l a b l e  For s c r u t i n y  by the Pa r t i e s - ,  185 and on 

186 o c c a s i o n ,  t h e i r  counse l  and ~he c o u r t .  

183 Caan. ~. Ciu. ~=aa. 481; 
note iS, at 7-8. C£. ~=iz. 

381.16D (conciliation). 

Conn. Ann. ReP.,  sue=a 
~au. S~a~. ~nn.  sec .  25-  

184 OePendins upon the mediator and the Policy oF the 
me:Jiation asency, nonParties such as new Partners, children, 
neiahbors, employers, relatives, school teachers and Private 

t h e r a p i s t s  may be i n c l u d e d  i n  one or more oF the  m e d i a t i o n  
s e s s i o n s .  E . s . ,  C a l .  C i u .  E=a~. Cade secs.  1783(e)  and 178S 
(Wes t ) ;  Can~. ~. C i u .  ~=aa. 484; F l a .  Admin. O r d e r ,  sueza 
no te  47, sec.  I V . A . l ( d )  and E .3 ;  Proposed Wash. H .8 .  S05, 
47 th  L e s i s .  sec.  12 (19827;  Nev. Proc.  i u e = a  no te  32,  seo. 
2; Conn. Ann. ReP., sue=a no te  38; Henn. Prosram 8udse t  
N a r r a t i v e ,  aueza no te  133, a~ 1; Custody M e d i a t i o n ,  Henn. 
C o u n t y ,  M inn .  Dom. R e l .  D i v . ,  DePt. oF Cou r t  S e r v i c e s  2 
(Mar.  25, I S 7 8 ) ;  C a l .  Task Force ReP.,  i u~=a  no te  20, a t  8-  
S; McIsaac SymPosium A r t i c l e ,  i ue=a  note S5, a t  5 9 - 8 2 .  C£. 
Man&. Ca~e ~ a .  sees.  4 0 - 3 - 1 2 2 ( 2 ) ( e )  and - 1 2 5 ( i ) ;  
( c o n c i l i a t i o n  s t a t u t e  a u t h o r i z i n s  o rde r  to n o n - P a r t y  to 
a t t e n d  c o n c i l i a t i o n  c o n f e r e n c e ) •  

185 Nev. Proc.  supra  note  32, sec.  2 ( F i l e  c l o s e d  to 
c o u n s e l  u n l e s s  bo th  P a r t i e s  s t i p u l a t e  o t h e r w i s e ) .  C£. U~.ab 
Cade ~nn,  sec .  3(3-3-17.1 ( c o n c i l i a t i o n  P r o v i s i o n ) .  

186 E .a .  .T.~L.; F l a .  Admin• Order ,  l u~ , ' a  no te  47, sec.  
I t J . e . 3 • ;  StaFF Mrs.  P o l i c i e s ,  Henn• Coun ty ,  M inn .  (Oct •  1, 
198<}7 Pan,ha, ~=±z.  E~eu S~.a~. ~na. sec• 25-381 0 7 ( " )  " • • • • -"  , 

Waab. r~ali. P nLia sec.  28.08.03c)  ( c o n c i l i a t i o n  p r o v i s i o n s ) .  
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F. C o n F i d e n t i a l i t y  

There i s  l ess  u n a n i m i t y  on the  a d m i s s i b i l i t y  i n  

subsequen t  l i t i s a t i o n  oF i n f o r m a t i o n  s l e a n e d  in  m e d i a t i o n .  

Some J u r i s d i c t i o n s  s t r i v e  to  P r o t e c t  m e d i a t i o n  i n f o r m a t i o n .  

O the rs  do n o t .  

The a rsuments  i n  Favor  oF c o n f i d e n t i a l i t y  emphasize i t s  

i m p o r t a n c e  iF m e d i a t i o n  i s  to  worK. W i t h o u t  

c o n f i d e n t i a l i t y ,  i% i s  a r s u e d ,  P a r t i e s  w i l l  F a i l  to  ma~e 

F u l l  and Free d i s c l o s u r e s  oF i n f o r m a t i o n .  For example ,  

where m e d i a t i o n  i s  mandatory  and the  ,mediator  i s  P e r m i t t e d  

%o matte a recommendat ion and be examined as to  the  reasons  

Fo~ the  recommenda t ion ,  the  d i v o r c i n s  P a r e n t s  Face the  

u n t e n a b l e  c h o i c e  oF not  b e i n s  cand id  i n  m e d i a t i o n  or 

r e v e a l i n s  c o n f i d e n c e s  t h a t  can be l a t e r  used a s a i n s t  t h e i r  

i n d i v i d u a l  i n t e r e s t s .  I~7 Advoca tes  a l s o  b e l i e v e  t h a t  

a t t o r n e y s  are more w i l l i n s  %o have t h e i r  c l i e n t s  P a r t i c i P a t e  

i n  m e d i a t i o n  w i t h o u t  counse l  P resen t  where c o n F i d e n t i a l i t y  

i s  s u a r a n t e e d .  188 J u r i s d i c t i o n s  %hat v a l u e  c o n f i d e n t i a l i t y  

commonly P r o h i b i t  Pe rsonne l  From s e r v i n s  as both  m e d i a t o r  

and inuestisator in the same case 18g althoush in some 

J u r i s d i c t i o n s  t h i s  P r o v i s i o n  may be wa ived  iF both  P a r t i e s  

187 Rolbers, Qiuazae ~edia&ia~ - ~ WazKa~la ~l&a=~a&iue 
in ASA ~lae~ma~iue ~ea~s a£ Eamila ~i~auae ~aaal~inm 

(1982). 

188 Cal. Task Force Rep., ~u~za noze 20, at I0-ii. 

189 E . s . ,  M e d i a t i o n  Asreement Form in  use by F a m i l r  
C o u n s e l i n s  S e r v i c e ,  Dane C o u n t y ,  W i s o . ;  F r i e n d  oF the Cou r t  
A c t ,  suaza no te  122, sac.  15. 
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190 
c o n s e n t  . 

At the o p p o s i t e  P h i l o s o P h i c a l  Pole are J u r i s d i c t i o n s  

that disavow confidentiality. In these Juris,Jictions, the 

m e d i a t o r  r e g u l a r l y  se rves  as an i n v e s t i g a t o r  and makes a 

recommendat ion  on c u s t o d y  •and/or  v i s i t a t i o n  to  the c o u r t  iF 

the  ~ e d i a t  i on  Procedure  F a i l s .  191 A c c o r d i n s  to  the  

ProPonents  oF t h i s  aPProach,  i t  a v o i d s  d u p l i c a t i o n  oF 

e F F o r t .  S ince  so much i n f o r m a t i o n  r e v e a l e d  to the  med iaso r  

i s  d i r e c t l y  r e l e v a n t  to the  J u d i c i a l  r e s o l u t i o n  oF c h i l d  

c . l s t ody  d i s p u t e s ,  the  ~ e d i a t o r  i s  i n  an e x c e l l e n t  P o s i t i o n  

to  make a recommendat ion  to the c o u r t  t h a t  i s  i n  the  bes t  

i n t e r e s t s  oF the  c h i l d .  SuPPor te rs  oF t h i s  aPProach a rsue  

t h a t  the  m e d i a t o r - i n v e s t  i a a t o r  hay i n s  deve loped  a 

r e l a t i o n s h i p  oF t r u s t  w i t h  the P a r e n t s ,  i s  b e t t e r  equiPPed 

to reduce the acrimony associated with a Formal court 

hearins than his/her counterpart who serves solely as an 

i n u e s t i s a ~ o r .  L a s t l y ,  many arsue t h a t  the n ~ e d i a t o r - t u r n e d -  

i n v e s t i a a t o r  i s  F r e q u e n t l y  ab l e  to  r e s o l v e  d i s p u t e s  d u r i n ~  

the i n v e s t i s a t i o n  and t h a t  he /she  c o n t i n u e s  to  attemP~ to  

media te  even a f t e r  the  Process has F o r m a l l y  t e r m i n a t e d .  192 

J u r i s d i  c t  i ons  i n t e r e s t e d  in  m a i n t a i n i n ~  the  

c o n f i d e n t i a l i t y  oF the  m e d i a t i o n  Process r e l y  on one oF two 

t h e o r i e s  to  a c c o m p l i s h  t h i s .  The F i r s t  a s s e r t s  t, hat  

190 E . a . ,  C~n~. Sen. S~a~. sec. 4Sb- lO ;  F r i e n d  oF 
Cou r t  A c t ,  ~ue~a no te  120, sec.  2. 

191 ~Note 107, l u e ~ a .  

192 C a l .  Task Force Rep. ,  l ue~a  no te  2(), a t  I ( ) - 11 .  

the 
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conue'rsa%ions with a mediator are confidential or Privilesed 

communications. 193 Privilese m a y  be sranted in mediation 

lesislation 194or more seneral Provisions couerins certain 

195 Public oFFicials or sovernment employees. It may include 

196 
uerbal and written communications with the mediator, 

mediator notes and obseruations l&7and documents Prepared by 

a t h i r d  P a r t y  For use in m e d i a t i o n .  198 O c c a s i o n a l l y ,  the 

P r i u i l e s e  i s  extended %o communicat ion between P a r t i e s ,  and 

o t h e r s  who a t t e n d  the m e d i a t i o n  i n c l u d i n s  but not l i m i t e d  to 

c h i l d r e n ,  new P a r t n e r s ,  r e l a t i u e s ,  n e i s h b o r s ,  c o n s u l t a n t s  or 

s t e P P a r e n t s . 1 9 9  U s u a l l y ,  t h e r e  are c e r t a i n  s t a t u t o r y  

i~3 Ses s . s . ,  Colo.  R. Eu id .  501. 

~ 194. E.s., Cal. Ciu. Cads sec. 4G07(c) (West)', Cal. Ciu. 
Brian. Cads sec, 1747 (West). 

195 E . s . ,  Cn ln .  ~eu. S~az. sec.  1 3 - 9 0 - 1 0 7 ( i ) ( e ) .  

196 ~ . s . ,  Chin .  Gsn. S1a~. sec.  4 6 b - 5 3 ( c ) ;  F l a .  Admin. 
Order ,  s u e = a  note 47, sec. I U . e . 5 ;  Mich.  Act No. 2S4 sec.  
13(3) ( e F F e c t i v e  J u l y  I ,  I S 8 3 ) ;  Neu. Procedure ,  suena note 
32, sec.  2. CE. ~ n i z .  Bau. SLAY. ~ n n .  sec.  25-381.16D;  
Co in .  B~u. S iaL .  sec. 14-12-105;  ~.D.  ~ e n l .  Cnd~  sec.  27-  
0 5 . 1 - 1 3 ;  ~ n n l .  Cnda Ann. sec.  4 0 - 3 - 1 1 8 ( 1 ) ;  U~ab Cnda ~nn. 
sec.  3 0 - 3 - 1 7 . 1 ;  Wian. S iaL .  ~nn. sec.  787.081 ( c o n c i l i a t i o n  
P r o v i s i o n s ) .  

197 2£. E s ~ a n  u. Brigand, 118 Az. 118, 575 P.Zd 318,320 
( I S 7 8 ) ,  i n t e r P r e t i n s  A=~z. Beu. S~a&. ~nn. sec. 25 -381 .16 ;  
~.D. Can&. Cnde sec. 27 -05 .1 -13  ( c o n c i l i a t i o n  P r o u i s i o n s ) .  

198 E . s . ,  F l a .  Admin. Order ,  
I V . E . 3 .  

~uena note 47, sec. 

199 :E .s . ,  " A l l  commun ica t ions ,  u e r b a l  or w r i t t e n ,  
between d i s p u t a n t s  and From d i s p u t a n t s  to c o u n s e l o r s ,  the 
court, a t t o r n e y s ,  doc to rs  or o t h e r s  ensased in  the 
c o n c i l i a t i o n  P roceed inss ,  made in c o n c i l i a t i o n  c o n f e r e n c e s ,  
h e a r i n s s ,  and o the r  Proceed inss  had Pursuant  to the 
conciliation authority shall be Priuilesed and 
c o n f i d e n t i a l . "  F l a .  Admin. Order ,  ~ e n a  note 47, sec.  
I U . E . 5 .  CE. 0=. Bau. S iaL .  sec.  107.G00 ( c o n c i l i a t i o n ) .  
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exceptions to mrivilesed communications includin~ child 

abuse or the contemplation of other crime. 20J DePendins upon 

the Jurisdiction, the Privilese may, 201or may not, 202 be 

wai vab le. 

J u r i s d i c t i o n s  l a c K i n ~  a s ~ a t u t o r Y  bas i s  For P r i v i l e s e  

turn to other leaal arsuments For KeePins statements made 

durin~ mediation out of the court. This includes the rule 

that offers to compromise and settle are not admissible for 

the PurPose of Provins the validity or amount of any claim.203 

If mediation is viewed as a type of settlement nesotia%ion 

between the P a r t i e s ,  s t a temen ts  made to F a c i l i t a t e  the 

media ted s e t t l e m e n t  should be P r o t e c t e d .  

U n f o r t u n a t e l y ,  t h i s  r u l e  is  best  Known to l i ~ i s a t o r s  

For i t s  e x c e p t i o n s  r a t h e r  than i t s  P r o t e c t i o n s .  Ev idence of  

o f f e r s  to compromise are a d m i s s i b l e  f o r  numerous o t h e r  

PurPoses i n c l u d i n s  the d e m o n s t r a t i o n  of b ias  or ~ r e J u d i c e  or 

to impeach a w i t n e s s .  Moreover ,  the P r o h i b i t i o n  does not 

extend to ev idence  o t h e r w i s e  d i s c o v e r a b l e  th rough  such 

115. 

Session). 

2 0 1 E . s . ,  r nnn. Gan. Sta~.  
sec.  5S8. iS ;  w i~n.  Slat - .  ann. 
P r o v i s i o n s ) .  

2 0 0 E . a . ,  Cn ln .  Hau. S i a L .  sees. 
Cnnlna,  Prop. Or. H.B. 23S2, 

18-10-112;  12-G3.5- 
sec.  5 (2 )  (1883 

sec. 4 6 b - I 0 .  
sec. 767.081 

~£. Inwa Cnde 
(conciliation 

2 0 2 ~ E . s . ,  E ~ n ~ n  ~ .  ~ w a n d ,  ~u~=a note 195 (state's 
i n t e r e s t  in  P r e s e r v i n ~  c o n F i o e n t i a l i t y  mar o v e r r i d e  i n t e r e s t  
of P a r t i e s  in seeKins mutual  w a i v e r  of P r i v i l e g e ) ;  F l a .  
Admin. Order ,  ~u~=a note 47, secs.  I . B .  and I V . E . 5 .  ~ i c h .  
S~a~. ann. sec.  2 5 . 1 2 3 ( S ) ( I ) .  

203 The M e d i a t i o n  A~reement used by The F a m i l y  Cour t  
Counse l i n~  S e r v i c e ,  Dane County,  Wiscons in ,  r e f l e c t s  t h i s  
s t r a t e g y .  
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d e v i c e s  as i n z e r r o s a t o r i e s ,  d e p o s i t i o n s ,  subpoena or  

204 
r equeszs  For ~he P r o d u c t i o n  oF documents.  

A third method oF achievins conFidenZiali%v is by 

contracz. To date, zhis has been Pursued more often by 

P r i v a t e  r a t h e r  than by P u b l i c  s e c t o r  m e d i a t o r s .  

S P e c i F i c a l l y ,  these m e d i a t o r s  r e q u i r e  t h e i r  c l i e n t s  to s i g n  

an a~reement For s e r v i c e s  whereby i t  i s  e x p r e s s l y  P r o v i d e d  

t h a t  the  m e d i a t i o n  s e s s i o n s  w i l l  be c o n f i d e n t i a l  and t h a t  

Zhe m e d i a t o r  w i l l  no t  be c a l l e d  upon to  t e s t i f y  about  what 

i s  s a i d  or  to s i r e  any P r o F e s s i o n a l  o p i n i o n  r e l a t e d  to  the  

ca~e i n  c o u r t . 2 0 5  OF cou rse ,  a c o u r t  i s  no t  bound to  honor  

t h i s  m r i v a t e  c o n t r a c t .  However,  a~ l e a s t  one a P P e l l a t e  

o p i n i o n  has he ld  e n f o r c e a b l e  an exp ress  asreement  t h a t  

c o m m u n i c a t i o n s  m a d e  d u r i n ~  m a r r i a g e  c o u n s e l i n ~  would  be 

P r ~ v i l e m e d  and t h a t  n e i t h e r  spouse would  c a l l  the c o u n s e l o r  

a t  a d i v o r c e  t r i a l ,  even thoush  t h e r e  was no d i r e c Z  

s t a t u Z o r v  P r o t e c t i o n .  206 As ide  From the e n f o r c e m e n t  

mechanisms aFForded by contract c o n f i d e n t i a l i t y ,  the  

P r o v i s i o n  P laces  c o n s i d e r a b l e  moral  o b l i ~ a z i o n s  on each 

mar~Y, l~s  s u i t a b i l i t y  For use i n  the  P u b l i c  s e c t o r  s h o u l d  

be e x p l o r e d .  

204 "Saa E . ~ . E .  408 and a . m . ,  U i a : .  Sr.a~.. sec.  8 0 4 . 0 8 .  

205 F r iedman ,  
• Lega l  I ssues  in  D i s p u t e  R e s o l u t i o n "  

C o n F i d e n t i a l i t y  ( A P r i l  15, IS82) ( u n p u b l i s h e d  PaPer 
a v a i l a b l e  From ABA A l t e r n a t i v e s  to  A d v e r s a r y  D i s p u t e  
R e v o l u t i o n  Commit tee)  . 

206 S imn ia  u. S i m n i a ,  233 C.A. 2d 90, C a l .  Rmzr. 
P2d ( iSS~). 
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G. Lesa l  R e p r e s e n t a t i o n  oF the P a r t i e s  

There has been some unde rs tandab le  c o n f u s i o n  w i t h i n  the 

l e a a l  ProFess ion  remardinm the Proper r o l e s  oF a t t o r n e y s  and 

m e d i a t o r s .  Most media t inm P a r t i e s  are enoouramed to o b t a i n  

sepa ra te  counse l  For l e s a l  adv i ce  and to r e v i e w ,  comment 

u p o n  a n d  a P P r o v e  t h e  F i n a l  m e d i a t e d  a a r e e m e n t .  207 In some 

Jurisdictions, mediators have the authority to e×clude 

208 counsel  For the P a r t i e s  From the m e d i a t i o n  c o n f e r e n c e s .  

In Practice, however, the mediators often meet Privately 

w i t h  counsel  to d i scuss  the m e d i a t i o n  Process ,  i t s  

c o n f i d e n t i a l i t y  r e q u i r e m e n t s  and c o u n s e l ' s  Pe rceP t i on  oF the 

i ssues  in  d i s p u t e .  209 C l i e n t s  may c o n s u l t  w i t h  t h e i r  

a t t o r n e y s  durinm m e d i a t i o n  as n e c e s s a r y .  IF the P a r t i e s  

reach a m e d i a t i o n  asreement ,  i t  i s  t y p i c a l l y  r ev i ewed  bY 

counsel  For each P a r t y  and r e s u b m i t t e d  to m e d i a t i o n  iF 

e i t h e r  counsel  r a i s e s  o b j e c t i o n s .  The F i n a l  aareement i s  

d r a f t e d  in ProPer l e g a l  Form by one oF the a t t o r n e y s  For 

aPProva l  by both and i n c o r p o r a t i o n  by the c o u r t  i n t o  i t s  

210 o rde r  or decree .  

207 ~.s., I .  R i c c i ,  ~m's ~us~, ~ad's ~ u ~  151 ( I S 8 0 ) .  
A l s o ,  c o n v e r s a t i o n  w i t h  Henry E l l s o n ,  C a l i F o r n i a  l a w y e r -  
m e d i a t o r ,  a t  AFCC c o n f e r e n c e ,  F t .  L a u d e r d a l e ,  F l a . ,  Dec. 4, 
1881. But ~£. O.J.  Coomler,  S i = u c i ~ = ~  ~ i a = i ~  i ~  
D±u~=ca S ~ l i ~ m ~ i  127-28, I18-20 ( IS81)  ( a d v i s o r y  attorney 
ac ts  as n e i t h e r  P a r t y ' s  a d v e r s a r i a l  a d v o c a t e ) .  

208 E . ~ . ,  Ca l .  C iu .  C~d~ sec. 4 6 0 7 ( d ) ( W e s t ) ;  C a l .  C i r .  
Code sec.  4 6 0 7 ( d ) ( W e s t ) ;  Mont. Code Ann. sec.  4 0 - 3 - 1 1 6 ( I ) ;  
( c o n c i l i a t i o n ) .  

209 E . m . ,  G u i d e l i n e s  For C u s t o d y / V i s i t a t i o n  ConFerences, 
Los Anmeles C o n c i l i a t i o n  Co~irt, 5. 
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Parties aPPearins without counsel durins mediation are 

o F F i c i a l l y  encourased 211 in  s o m e  J u r i s d i c t i o n s  and 

d i s c o u r a s e d  212in o t h e r s .  

H. Med ia to r  8 u a l i F i c a t i o n s  

Mediation is a non-resulated ProFession. Mediation 

trainins has not yet been systematized. Moreover, Publicly 

employed mediators may be hired exclusively %o do media%ion 

or be a v a i l a b l e  For assisnmen% to o t h e r  asenoy d u t i e s  such 

as P r o b a t i o n  s u p e r v i s i o n ,  cus tody  i n v e s t i s a % i o n  and domes%it 

r e l a t i o n s  o o u n s e l i n s .  213Some c o u r t s  u t i l i z e  P r o F e s s i o n a l s  

in  the P r i v a t e  s e c t o r  i n c l u d i n s  c l e r s y m e n ,  m a r r i a s e  

c o u n s e l o r s  and o t h e r  mental  h e a l t h  P r o F e s s i o n a l s  .214 

210 E . s . ,  F l a .  Admin. Order ,  l uena  note 47, sac.  
I V . E . 7 ;  Neu. P r o c . ,  luE=a note 32, sec.  3 ( a ) .  An a t t o r n e y -  
m e d i a t o r  may a l so  PrePare the as reement .  F r i e n d  oF the 
Cour t  A c t ,  ~ue=a note 122, sec.  1 3 ( 2 ) .  In P r i v a t e  P r a c t i c e ,  
the media%or ,lay PrePare a Memorandum oF U n d e r s t a n d i n s  For 
use by the P a r t i e s '  a t t o r n e y s  (Haynes model) or encourase 
the P a r t i e s  to d r a f t  t h e i r  u n d e r s t a n d i n s  in  t h e i r  own words 
( R i c c i  mode l ) .  Haynes, J . ,  O±un=ce ~ a d i a i i ~ n  (1981) ;  R i c c i ,  
~n= ' s  ~ n u i a / ~ a d ' s  8nuse ( I B 8 0 ) .  

2 1 1 E . s . ,  Ca l .  E~u. E=nc. Cnde sec.  1784 (West ) ;  F l a .  
Ad~ in .  Order ,  ~ua=a note 47, sac. A .2 .  C£. ~ = i z .  ~au. 
S~a~. Au~. sec.  25-381.%2 and .13 ( c o n c i l i a t i o n  P r o v i s i o n ) ;  
Supreme Cour t  Committee on M a t r i m o n i a l  L i t i s a t i o n  £ba~a 
Iwn, Einal Remn=~, Suemlaman= =n ~.A. La~ J.l (July IS, 
1981) (reoommendins use oF bar-staFFed Early Settlement 
P~osram %o assist a=a ~e litisants in settlins or narrowins 

issues For trial). 

212~.s., ~i~n. ~. e=aa. (Fam. Ct.) 1.(92. 

213£.s., Cal. Ciu. Code seo. 4GO7(b)(West); Cal. Cir. 
Proo. Code seo. 1744(a),(d) and (F) (West); Fla. Admin. 
Order, aue=a note 47, sac. I.A. 

62 



P r o v i s i o n s  a l s o  e x i s t  For the u t i l i z a t i o n  oF t r a i n e d  

v o l u n t e e r s .  215 

S t a t u t o r y  and a d m i n i s t r a t i v e  ~ r o v i s i o n s  d e a l i n ~  w i t h  

the ~ u a l i F i c a t i o n s  oF cus tody  and v i s i t a t i o n  media%ors in  

the ~ u b l i c  s e c t o r  u s u a l l ~  r e q u i r e  a masters desree in  F a m i l y  

c o u n s e l i n s ,  s o c i a l  work or a r e l a t e d  F i e l d  216 and a 

s u b s t a n t i a l  a~ount oF worK ins  e x e e r i e n c e .  217 Some ~ r o v i s i o n s  

~ e r m i t  educa t i on  and expe r i ence  remu i rements  to be 

i n t e r c h a n s e d .  ~18 Since m e d i a t i o n  i s  an e u o l u i n s  ~ r o F e s s i o n ,  

2 1 4 E . s . ,  Ca±. C i r .  Code sec .  4 6 0 7 ( b )  ( W e s t ) ;  Co=n. Geo, 
S~a~. seos.  46b-10 and K-53; Hawai i  Procedure ,  ~ue~a note 
15; D i r e c t o r y :  New Je rsey  A l t e r n a t i v e  D isPute  R e s o l u t i o n  
P r o j e c t s ,  Comp. by E l i z a b e t h  Broody, A s s t .  Dean, Ru tse rs  Law 
School (Feb . ,  1982 DraF t )  ( r e p o r t i n s  P r a c t i c e  oF Judse 
S e r P e n t e l l i  oF Ocean County D i s t r i c t  Cour t  to r e f e r  to 
P s y c h i a t r i s t  For m e d i a t i o n S .  C£. ~on~. Code &no. sec. 40- 
3 - 1 2 4 ( I )  and - 1 2 5 ( 3 ) ;  ~ . £ .  San. Law~  sec.  8 - 1 0 - 7 ;  W i l e .  
S~a~. Qmn. sec.  76V.081; ( c o n c i l i a t i o n  P r o v i s i o n s ) .  

215E.s.,  Hawai i  Procedure ,  aue~a note 15; Henri. County ,  
Minn. O r i e n t a t i o n  B o o K l e t ,  D.R. D i v .  De~t.  oF Cour t  
S e r v i c e s .  C£. ~onz. Cede ~no. sec.  4 0 - 3 - 1 2 4 ( 1 ) ;  ~ e l .  ~eu. 
S~a~. seo. 42-360;  0=. ~eu. S~a~. sec. 107.530; Wash. ~eu. 
Code sec.  26 .12 .220  ( c o n c i l i a t i o n  P r o v i s i o n s ) .  

t 

216E.s . ,  Ca l .  C iu .  C~de sec. 4 6 0 7 ( b ) ( W e s t ) ;  Ca l .  C iu .  
2~oc. Code seo. 1 7 4 5 ( a ) ( I )  (West) ;  Conn. Sen. S~a~. secs.  
46b-3 and -53 ;  Neu. Procedure ,  ~ = a  note , s e o . 7 ( a )  C£. 
0~. Beu. S~a~. sec. 107.610 ( c o n c i l i a t i o n ) ;  B .~ .  Sen. La~s 
see. 8 -10 -7  ( c o u r t  e s t a b l i s h e s  counse lo r  q u a l i f i c a t i o n s ) .  
In a d d i t i o n ,  M ioh i san  accepts  lawyers  t r a i n e d  in  m e d i a t i o n  
and knowledseab le  in  c h i l d  development and cus tody  r e s e a r c h .  
F r i end  oF the Court  Ac t ,  suede, note 122, sec.  1 3 ( 4 ) .  

217S.s.,  Ca±. C i u .  2=co. Code sec. 1 7 4 5 ( a ) ( Z ) ( W e s t )  
(two y e a r s ) ;  Nev. Procedure ,  lue=a note 32, sec.  7 (b)  (two 
~ e a r s ) .  

218E.s.,  Ca l .  C±u. ~=oc. C o d e  sec. 1745(b) (West) ;  
Henn. County,  Minn. P o s i t i o n  D e s c r i P t i o n  (may s u b s t i t u t e  
b a c h e l o r ' s  desree and t h r e e  years expe r i ence  For M.S.W.; 
F r i end  oF the Cour t  Ac t ,  ~ue~a note ~ , ~  seo. 13(4) (ma)" 
s u b s t i t u t e  ~ Years Fami l~  c o u n s e l i n ~  e x p e r i e n c e  For ~ a s t e r ' s  
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P r o v i s i o n s  are i n c l u d e d  For i n - s e r v i c e  t r a i n i n s  as well.219 

And because media%ion i s  conduc ted  bY a male-Female  teat ,  i n  

some J u r i s d i c t i o n s ,  sex mar sometimes be a bona F ide  

occupational ~ualiFica~ion too. 220 

In  some J . , r i s d i c S i o n s ,  m e d i a t o r s  have s p e c i a l  s t a t u t o r ~  

Powers. For example, the mediator may recommend mutual 

res~rainins orders %o Protect %he well-beins oF the 

children.221 Or %he mediator may order a visitation schedule 

ii ~ ~he Parties cannot develop one oF ~heir own.222 He or she 

may be able I~o exclude Counsel From the mediation sessions ,223 

o~ to certify %0 %he court that Further mediation ~ould 

no$ be ~roductive. 224 The mediator may call other 

P r o F e s s i o n a l s  into %he media%ion s e s s i o n s  to a d v i s e  the 

P a r ~ i e s .  225 F i n a l l y ,  i n  some J u r i s d i c t i o n s ,  %he m e d i a t o r  ma~ 

d e s r e e ) ;  Nev. P rocedu re ,  aum=a no te  32, sec .  7; C a l .  Task 
Force ReP.,  aaema note 2(3, F i s .  3 ( 2 1 %  r e P o r ~ i n 2  c o u n t i e s  
employ b a c h e l o r ' s  demreed s t a F F ;  8% u t i l i z e  l a w y e r s  w i t h  
MFCC l i c e n s u r e  or Fam i l y  law e x p e r i e n c e ) .  

219 E . s . ,  Conn. Ann. ReP.,  auBma no te  38, at 2; Mclsaac 
Srmeosium A r t i c l e ,  auama no te  85, a t  57; F r i e n d  oF the  Cou r t  
A c t ,  aua=a no te  122, sec.  1 8 ( 3 ) ( b )  ( r e q u i r e m e n t  t h a t  s t a t e  
F r i e n d  oF the c o u r t  a d m i n i s t r a t i v e  bureau P r o v i d e  m e d i a t o r  
t r a i n i n s ) .  

220 Z.s., Conn. Ann. ReP., aum=a note 38, a% ~ 

221E s., Cal. Cia. Cada sec. 4807(e) (West). 

222 E . s . ,  Henn. C o u n t y  D.R. S e r v i c e s  Memo, aumma note  
130, deF. II. D. (reF. ~i~n. S~a~. secs. 518.175. 

223 Note 208, aua~'a. 

224 E . s . ,  Nev. P r o c . ,  aumma, no te  32, sec.  3 ( c ) .  C£. 
U~ab Cada ~n~. sec. 3 0 - 3 - 1 6 - 7  ( c o n c i l i a t i o n  P r o v i s i o n ) .  
Ca~Z=a, !~ =e ~a~=iase a£ ~a~bawa, 101C.A. 3d 811, IGI Cal 

RP~r. 878 (1880). 
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226 
mare a c u s t o d y  recommendat ion  to the c o u r t .  

M e d i a t o r s  are sometimes a l s o  charsed  w i t h  

r e s p o n s i b i l i t y  For F u l F i l l i n s  c e r t a i n  d u t i e s  or o b l i s a ~ i o n s .  

Thus,  a m e d i a t o r  may be r e q u i r e d  %o assess the needs and 

i n t e r e s t s  oF the c h i l d  i n v o l v e d  in  the c o n t r o v e r s Y .  227 

S i m i l a r l Y ,  he or she may have the o b l i s a t i o n  to  use best  

228 
eFFor t s  to eFFect a s e t t l e m e n t  oF %he c o n t r o v e r s y .  

M e d i a t o r s  may Face c e r t a i n  l i a b i l i t i e s  For abuse oF 

power,  or For F a i l u r e  to F u l F i l l  t h e i r  s t a t u t o r y  

o b l i s a t i o n s .  T h i s  i s  r a r e l y  addressed in  s t a t e  s t a t u t e s .  

I n s t e a d ,  m e d i a t o r s  tend %o be covered by the s e n e r a l  

P r o v i s i o n s  d e a l i n s  w i t h  the l i a b i l i t y  oF P u b l i c  s e r v a n t s .  229 

I~ s h o u l d  be n o t e d ,  however ,  %hat s o m e  m e d i a t i o n  

l e s i s l a t i o n ,  not connec ted  w i t h  d i v o r c e  and c u s t o d y ,  

proposes %o l i m i t  the  p o t e n t i a l  l i a b i l i t y  oF m e d i a t o r s  to 

ac t s  oF s ross  n e s l i s e n c e  or bad F a i t h .  230 

225 . E . s . ,  no te  184, su~=a;  
no te  47, sec.  I V . E . 3 .  

226 Note 107, l u e = a .  
no te  47, sec .  I V . E . 2  

P r o v i s i o n ;  r e s u l t s  o n l y ) .  

F l a .  Admin. O r d e r ,  lum=a 

A l s o ,  F l a .  Admin. O r d e r ,  lum=a 
( r e s u l t s  o n l y  are r e p o r t e d ) .  C£. 

sec. 2 5 - 3 8 1 . 1 G B ( c o n c i l i a t i o n  

227 E . s . ,  C a l .  C i u .  Code sec. 4GO7(d) (Wes t ) ;  M e d i a t i o n  
A~reement Form i n  use by F a m i l y  Cour t  C o u n s e l i n s  S e r v i c e ,  
Dane Coun ty ,  Wisc.  

228 ~E.s . ,  C a l .  C i u .  Code sec. 4SO7(a) (Wes t ) .  

229 £ . s . ,  Co lo .  ~eu.  S~a~. sec.  24-10-101 ~ l a s .  See 
s e n e r a l l y ,  81A. C . J . S .  S l a ~ a i  sec.  12G ( I S 7 7 ) .  

230 Z . s . ,  F l a .  S.B.  7 sec .  G (1881 S e s s i o n ) .  
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The. i s sues  oF P r o F e s s i o n a l  e t h i c s  have no t  been 

addressed  by s t a t u t e  or r u l e .  N e u e r t h e l e s s ,  some a s e n c i e s  

have deve loped  i n - h o u s e  P o l i c i e s  and r e g u l a t i o n s  and 

m e d i a t o r s  i n  some J u r i s d i c t i o n s  have adopted s e l F - r e s u l a t i n m  

mechanisms. 231 S t i l l  o t h e r  ~ r i t e r s  and P r a c t i t i o n e r s  have 

ursed m e d i a t o r s  to ~ i t h d r a ~  

e t h i c a l l y  oFFens iue asreement 

232 a P p r o u a l  ~ i t h  the c o u r t .  

I .  

From cases t h a t  r e s u l t  i n  an 

a n d / o r  c e r t i f y  t h e i r  non -  

P u b l i c  I n F o r m a t i o n  

The d i s t r i b u t i o n  oF P u b l i c  i n f o r m a t i o n  i s  an i m p o r t a n t  

a s p e c t  oF eve ry  P u b l i c  asency t h a t  P r o v i d e s  a P u b l i c  

s e r v i c e .  In a d d i t i o n ,  s o m e  m e d i a t i o n  Prosrams are 

a u t h o r i z e d  or r e q u i r e d  by s t a t u t e  to  ensaae i n  r e s e a r c h ,  

e d u c a t i o n ,  or  o t h e r  endeavors  r e l a t e d  to the  Purpose and 

Policy oF the lesisla¢ion. 

to be aPPrOved by the 

a~ency director. 234 

233 These endeavors  may F i r s t  need 

t r i a l  c o u r t ,  c o u n t y  ~ouernment  or  

2 3 1 E . s . ,  Code oF E t h i c s  adoPted by Co lo rado  C o u n c i l  oF 
M e d i a t i o n  O r s a n i z a t i o n s  ( I S 8 2 ) ;  O r i e n t a t i o n  BooKle~,  
HennePin Coun t y ,  M inn .  DePt. oF Cou r t  S e r v i c e s ,  D o m .  R e l .  
D i u .  

232 E . s . ,  M a r i t a l  M e d i a t i o n  R u l e s ,  F a m i l y  M e d i a t i o n  
A s s o c i a t i o n ,  sec.  41, P u b l i s h e d  in  C o o s l e r ,  aue~a no te  207, 
a t  L20. Saa C a l .  C i u .  ~n~a sec.  4GOT(e) (Wes t ) .  

233 E .m. ,  Hawa i i  StudY,  a u ~ a  note  184; F r i e n d  oF the  
Cou r t  A c t ,  aua~a note  122, seos.  5 (a )  and I S ( 3 )  ( e F F e c t i u e  
J u l y  i ,  I S 8 3 ) .  CE. ~ a w a i i  ~au.  S~a~. seo. 5 7 1 - 5 ;  ~ i c b .  
S i a l .  ~a~. sec.  2 5 . 1 2 3 ( 1 1 )  ( c o n c i l i a t i o n  P r o v i s i o n s ) .  

234 Z . a . ,  F r i e n d  oF the Cou r t  A c t ,  auaza no te  122, seo. 
5 ( a )  and  1 8 ( 3 )  ( e F F e c t i u e  J u l y  1,  1 9 8 3 ) .  
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Public information dissemination has Frequentl'z taken 

the Form oF P e r i o d i c  s h o r t  Prosrams on d i v o r c e .  T h i s  

i n c l a d e s  P r e s e n t a t i o n s  and F i lms  on m e d i a t i o n ,  c o u r t  

P r o c e d u r e s ,  and the  l e s a l  and F i n a n c i a l  and e m o t i o n a l  i s s u e s  

oF d i vo r ce .235  More r e c e n t l y ,  J u r i s d i c t i o n s  have besun to  

oFFer Prosrams on the  impact  oF d i v o r c e  on c h i l d r e n  and the  

236 
Pros and cons oF J o i n t  c u s t o d y  a r ransement  s. Some 

J u r i s d i c t i o n s  have assembled a d u i s o r v  commi t tees %o PrePare 

and d i s t r i b u t e  P u b l i c  i n f o r m a t i o n  b rochu res  about  d i v o r c e ,  

c o - P a r e n t i n s ,  and m e d i a t i o n .  237 In o t h e r  i n s t a n c e s ,  Judses 

and a d m i n i s t r a t o r s  haue ensased in  P u b l i c  sPeaKins %o 

238 F u r t h e r  educate  the  Publ.~c. 

CONCLUSIONS 

There is srowins suPPOrt For divorce mediation in the 

Private sector amons citizens and Public oFFicials. This 

PaPer delineates the various ways diuorce mediation Prosrams 

can be implemented in the Public sector. The analysis 

reueals that a wide number oF alternative aPProaches are 

235.E.s., Conn. Ann. Rem., suema note 38, at iS; Henn. 
Prosram Budse% Narrative, lue=a note 133, at 4; Los Anseles 

Conciliation Court Ann. ReP. ~ (IS80) 

236 Domestic Relations Diuision Seruices, HennePin 
County, Mir, n.; sec. VI "The Divorce Experience" <APril 28, 

1880) . 

237 ~.s., Los Anseles County Committee %o ImPlement A.B. 
1480, Canea=a~iue 2a=em~ims Eallnwims Diaaalu~iam: ~aun 
Child ~eeds an&b a£ Xn~ (Pamphlet auailable From L.A. 

Conciliation Court). 

238 E . s . ,  Mc ls~ac SymPosium A r t i c l e ,  auena no te  
57. 

~5, at 
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F e a s i b l e  and 

r e F l e c s  i t s  

r e s o u r c e s .  

To i n i t i a t e  a 

t h e r e  must F i r s t  

that the  r ouse  chosen by a J u r i s d i c t i o n  s h o u l d  

s P e c i F i c  needs ,  s ~ a t u t o r y  s S r u c ~ u r e  and F i s c a l  

P u b l i c - s e c t o r ,  d i v o r c e  

be some assessment  

sovernmens  s u P P o r t  For  the  Pros ram.  

d i F F e r e n t  l e v e l s  oF i n v o l v e m e n S  and 

s e r v i c e s  She sove rnmen t  can make. 

d e c e p t i v e .  N o - c o s t  measures by t he  

deFinins mediation and the nature oF the confidentiality 

~arties can rely on, can eFFectively stimulate Public use 

m e d i a s i o n .  M o r e o v e r ,  even the  P r o v i s i o n  oF 

m a n d a t o r y  c u s S o d y / v i s i ~ a t i o n  m e d i a t i o n  s e r v i c e ,  

s t a t e  v e r y  l i S t l e  and a c c o m p l i s h  v a s t  s a v i n s s  

e x p e n d i t u r e s  For  c o u r t r o o m  s e r v i c e s .  

S e c o n d l y ,  J u r i s d i c t i o n s  c o n t e m P l a t i n s  

s e r v i c e s  

a u t h o r i t y  

i , ~ P c r t a n t  to  assess the  

s t a S u t o r y  s t r u c t u r e  c o n t a i n s  

m e d i a t i o n  Pros ram.  Th i s  

a b o u t  t he  n a t u r e  oF 

P r o c e s s .  I n d e e d ,  

m e d i a t i o n  Process i t s e l f  may 

l i ~ i s a t i o n  and d e f l e c t  From the  

be s a i n e d  From P u b l i c  s e c s o r  

l a c ~ i n s  e x i s s i n s  l e s a l  a u t h o r i t y  

mediaSion service, 

oF ~he d e s r e e  oF 

Pars I d e s c r i b e s  ~he 

commitment to mediation 

APpearances  can be 

s o v e r n m e n t ,  such as 

%he 

oF 

a s s a s e - w i d e  

maw coss she 

i n  P u b l i c  

m e d i a t i o n  

i n  the  P u b l i c  s e c t o r  s h o u l d  d e s e r m i n e  w h e t h e r  l e s a l  

a l r e a d y  e x i s t s  For  such a s e r v i c e .  I t  i s  

d e s r e e  to  wh ich  t he  P r e s e n t  

i ,~Pedimenss to  an e F F e c t i v e  

may i n c l u d e  amb isuous  P r o v i s i o n s  

c o n F i d e n t i a l i t y  in  t he  m e d i a s i o n  

iF t hese  Prob lems a r e  nos r e s o l v e d ,  the  

senerate disputes and 

considerable advantases to 

mediation. Jurisdictions 

For mediation will have %0 
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Promu l~a te  new s t a t u t e s ,  c o u r t  r u l e s  or a d m i n i s t r a t i u e  

o r d e r s .  Pa r t  I I  ~ i ues  an oue ru iew  oF the d i F F e r e n t  t ypes  oF 

l e g a l  a u t h o r i t y  t h a t  m igh t  be r e l i e d  upon to i n i t i a t e  

m e d i a t i o n  i n  the  P u b l i c  s e c t o r  as w e l l  as the l i m i t a t i o n s  oF 

each tYPe oF a u t h o r i t y .  

S i , l i l a r I Y ,  i t  i s  i m p o r t a n t  For J u r i s d i c t i o n s  to 

co~.s ider  wh ich  a~encY or branch oF ~ouernment s h o u l d  house 

or a d m i n i s t e r  the m e d i a t i o n  s e r v i c e .  In a d d i t i o n  to a~encY 

i n t e r e s t  and a u t h o r i t Y ,  the d e t e r m i n a t i o n  shou ld  i n c l u d e  the  

i s s u e s  oF s h o r t  and l o n ~ e r - t e r m  e F F i c i e n c y .  Pa r t  I l l  

d e l i n e a t e s  r e l e u a n t  e F F i c i e n c Y  c r i t e r i a  and c o n c l u d e s  t h a t  

the J u d i c i a l  depar tmen t  i s  s e n e r a l l y  the most a P P r o P r i a t e  

a d m i n i s t r a t o r  oF m e d i a t i o n  Pro~ra,~s in  the P u b l i c  sec~oro 

F i n a l l y ,  i m P l e m e n t i n s  a d i v o r c e  m e d i a t i o n  Prosram at  

any l e v e l - - F r o m  a l o c a l  Judge 's  ad ~ c  o rde r  to  a s t a t e w i d e  

mandato ry  s t a t u t e - - w i l l  r e q u i r e  some a r t i c u l a t i o n  oF the 

Procedures bY which mediation is to occur. Part iU 

considers how other Jurisdictions haue addressed the classic 

issues oF mediation definitions, eligibility and initiation; 

the r e l a t i o n s h i p  between m e d i a t i o n  and the adue rsa rY  

t i m e t a b l e ;  P r i v a c y  and c o n f i d e n t i a l i t Y ;  l e g a l  r e p r e s e n t a t i o n  

oF the  P a r t i e s ;  m e d i a t o r  q u a l i f i c a t i o n s ;  and P u b l i c  

i n f o r m a t i o n  about  t he  m e d i a t i o n  Process and outcomes.  

H o P e F u l l y  the i n f o r m a t i o n  ~a the red  in  t h i s  Paper w i l l  

stimulate mediation actiuitY 

Futu ' re m e d i a t i o n  s e r u i c e s  in  

d i u o r c i n s  P o P u l a t i o n .  

and ass i -s t  the a r c h i t e c t s  oF 

the P u b l i c  s e c t o r  For the 
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A P o r t r a i t  oF D iuo rce  M e d i a t i o n  S e r u i c e s  

in  the P u b l i c  and P r i v a t e  Secso'r 

This is an analysis oF diuorce mediation 

seruices in the public and eriuate sectors. It is an errors 

to characterize the organization, operation and experience 

oF these seruices in the United States. 

oF seueral acSiuities oF the 

P r o j e c t ,  a F e d e r a l l y  Funded 

immediate and l o n s e r  term 

D iuo roe  

e'roJec~ 

eFFects  

Th i s  s t u d y  i s  one 

M e d i a t i o n  Research 

concerned w i t h  She 

oF m e d i a t i o n  and 

adjudication on indiuiduals encased in custody or uisitation 

I 
disputes. The project principally Focuses on users oF 

court-based mediation programs in Los Angeles, CaliFornia; 

Minneapolis, Minnesota and ~he State oF Connecticut. in 

a d d i t i o n ,  we haue comp i l ed  a d i r e c t o r y  oF public and p r i u a s e  

2 
m e d i a t i o n  pro~rams d e a l i n s  w i t h  d i v o r c e .  The F o l l o w i n ~  

traces the recent upsurge in mediation seruices, oFFers a 

c l o s e r  c h a r a c t e r i z a t i o n  oF these  s e r u i c e s  and p r e s e n t s  a 

compar i son  oF proarams in  the p u b l i c  and p r i u a t e  s e c t o r .  

tThe project is Funded by the Children's Bureau oF the 
United States Department or Health and Human Seruices and it 

is ad~inistered by s h e  Assooiatiol~ oF Family and 
Conciliation Courts. 

2Pearson, Thoennes, Milne. 
Seruioes, The Association oF 
I~82. 

The Directory oF Mediation 
Family Conciliation Courts, 

! 



Da~a an~ ~aZhadoinsa 

The i n f o r m a t i o n  Fo'r t h i s  s t u d x  comes From 

~ u . - ~ s t i o n n a i r e s  m a i l e d  to  i n d i v i d u a l s  and o ' r s a n i z a t i o n s  who 

oFFer divorce mediation services and From visits to several 

services at a number oF seosraphioal locations. We obtained 

the ~uestior, naire arld Field data durins the summer and 

autumn oF 1881. Initially, we mailed 200 ~uestionnaires to 

court-connected Famil'/ oounselins seruioes, members oF the 

As'~ociation oF Familx and Conciliation Courts and others who 

had a~.tended conferences on mediation seonsored by the 

Association oF Familx 

initial questionnaire 

~'rosram's o'rsanization, 

and Conciliation Courts. 3 The 

c o n s i s t e d  oF 80 q u e s t i o n s  a b o u t  the  

o p e r a t i o n  and c h a r a c t e r i s t i c s .  

U s i n e  no rma l  F o l l o w - u P  c o n t a c t s  and r e m i n d e r s ,  we were a b l e  

to o b t a i n  88 c o m p l e t e d  q u e s t i o n n a i r e s  oF t h i s  t r i n e .  T h i s  

t r a n s l a t e s  i n t o  a ~esponse r a t e  oF abou t  45 P e r c e n t .  

Our second m a i l i n s  oF q u e s t i o n r l a i r e s  was to 8('~(] members 

oF the  Famz lx  M e d i a t i o n  A s s o c i a ~ i o r ,  and to  i n d i v i d u a l s  who 

4 
had F a i l e d  to  resmond to  the  F i r s t  m a i l i n s .  T h i s  t ime  we 

u t i l i z e d  a s h o r t e n e d  u e r s i o n  oF the  o ' r i s i n a l  ~ u e s t i o n n a i r e .  

The short ~uestionnaire had 33 items dealins wi~h seruice 

orsanization and oeeration. Ne received 227 ~uestionnaires 

Fzom this seoor, d mailins, about 28 eercent oF the 8(3(') 

3The AFCC is an international 
court administrators, law;'ers 

ProFessionals established in 18S3. 

associa%ion oF Ju,Jges , 
and i.e n t a I h ea i t h 

4the FMA was Founded in 1974 by O.J. Coosler. 
cot, ducts trainin~ Prosl'ams throughout the COUF~t Y. 
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mailed. 

TaKer, rose,her, we mailed i000 questionnai'res a n d  

received 315; 5~ came From court-based ~rosrams and 256 were 

From Privase seruices. At First slance, the 31 .5 Percent 

response fate aPPears to be low. The possibili=y oF sample 

bias aPPears to be Pronounced. In Fact, this is not the 

case. A compilation oF mediators was not auailable when we 

~lailed the questionnaires, so we 

questLonnaires to the members oF 

ProFessional associations For divorce 

these a s s o c i a t i o n s  c l e a r l y  attract 

many non-Practitioners also received the 

U n d e r s t a n d a b l y ,  non-Practitioners did not 

questionnaire and this artiFiciallY depressed 

chose to mail 

t h e  most PoPfllar 

mediators. Since 

non-mediator members ,  

q u e s t  i onnaire. 

' r e s P o n d  tO t h e  

o l ~ r  " r e s P o n s e  

r a t e .  OF c o u r s e ,  t h i s  me~hod oF c o n t a c t i n g  m e d i a t o r s  

Precluded ~.he consideration oF mediators who ,~o not belons 

~o the two ProFessional associatior, s we sinsled out For our 

survey. To the extent that there were Practicins divorce 

mediators in IS81 who were not linked to the AFCC or the 

FMA, our s u r v e y  is incomplete. 

In addition to obtainins muestionnaire responses, site 

visits were ,~ade to Boston/Cambridse, Massachusetts; 

Portland, (3reson; San Francisco ar, d Los Anseles, CaliFornia; 

and Atlanta, Georsia. At ~hese sites, oPen-ended interviews 

were cond,.~cted with administrators, mediators and Judses ir, 

court-based and Private mediation Pros'rams. 

I 3 



The data sathered For this study were reuiewed, a code 

b o o k  was d e v e l o p e d ,  and t h e  d a t a  were c o d e d  F o r  co l 'T iPu te r  

tabulation and analysis. The ~ualitx oF the responses to 

the ~uestionnaires uaries widelY. So,he Priuate p'ro~rams are 

Fairly new and information on number oF clients, hours spent 

in mediation and successful cases mediated is incomplete or 

unknown. Some resPondents show Knowledme and unders~andin~ 

oF the subject they are addressing, while others are 

inexperienced and unaware oF main issues. In most oF the 

p u b l i c  and P r i v a t e  s e r u i c e s ,  the r e t u r n e d  9 u e s t i o n n a i r e s  

were Filled out by Persons who serve as both ~,ediator and 

ad~,linistrator. This was the case For 58.4 Percent oF the 

private sector and GO.7 Percent oF the courZ-based 

respondents, reseectiuelx. The remainin~ respondents For 

both Pro~rams were either mediators or administrators. 

We obtained responses F r o m  

al I re~ions oF the United States. Priuate mediation 

actiuity apeears to be most intense in the Middle Atlantic, 

South Atlantic and PaciFic 'resions oF the countr'x. 

programs are mostly concentrated in ~,he New England, 

North Central, Mountain and PaciFic re~ions. 

PuOlic 

East 

Table i about here 

The 

Ozmanizalinn mE Eaz~inai 

Mediation seruices haue increased rapidly in the iS8c]s. 

oldest fnediation ~ro~ra~T1 il-~ the Private sector il-i oJlr 
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s u r u e x  besan ir, 1 9 6 0 .  T h e  a u e ' r a s e  Y e a r  oF o r i m i n  r e p o r t e d  

b;" m r k u a t e  s e c t o r  p ' r o s r a m  d i r e c t o r s  w a s  1 9 7 9 ,  I n  t h e  P u b l i c  

s e c t o r ,  t h e  a u e r a s e  ;.ear oF o r i s i n  was 1975. The Los 

A n g e l e s  C o n c i l i a t i o n  C o u r t  o F F i o i a l l x  b esar, o F F e r i n s  

mediat, ior,  i n  1973. T h i s  max be the  mosl; r e l i a b l e  d a t a  For  

the  Formal  commencement oF P u b l i c  m e d i a t i o n  s e r u i c e s .  More 

r e c e n t l y ,  man;' Pub- l i c  s e c t o r  Prosrams i n  C a l i F o r n i a  were 

be_qun as a r e s u l t  oF the enactmen~ oF Senate  B i l l  961 i n  

1981. a P r o u i s i o n  maKins m e d i a t i o n  manda~ory i n  a l l  cases oF 

contested child custodx and uisitation. 

Accordins to both ~riuate and cour%-based 

practi~ioners, the upsurme in diuorce mediation mrosrams in 

recent xears was motiua%ed b x srowins disenchantment with 

~-aduersarial resol-tior, s oF Familx disputes and the desire to 

har, d l e  t h e s e  m a ~ e r s  i n  ar, a l t e r n a t i u e  F a s h i o n .  T a b l e  2 

shows t h a t  9 0 . 3  ~ e r c e n t  oF the  r e s p o n d e n t s  i t ,  the  m r i u a t e  

secto'r and 60.6 ~e'rcent oF those in the Public sec~o'r 

identified this as the reasor, whx their taros'rams had beer, 

de~.,eloeed. A e p ' r o x i m a t e l x  33 .3  ~ e r c e n t  oF resPor, d e n t s  From 

c o u r t . - b a s e d  m r o s r a m s  a l s o  c i t e d  t h e  r e c e n t  i n c r e a s e  i n  t h e  

nu~T~ber oF diuorces and the need to alleuiate crowded court 

dockets as another imPo'rtant reason For the deueloPment oF 

mediation s e r u i c e s .  A J ~l,J ~ e who S L|PPO'Pt S court-based 

meJiatior, Prosrams Puts t h e  m a t t e r  as Follows" 

T h e  c o u r t  system i s  o u e r - u s e d  and t h e  m o r e  
Peomle can be a s s i s t e d  i n  r e s o l u i n s  t h e i r  
i s s u e s  o u t s i d e  the  c o u r t ,  t he  b e t t e r  oFF 
the'x w i l l  be. A co,~r t - c  or, n e c t  ed s e ' r u i c e  
cuts down on c o n t e s t e d  ~ , a t t e r s  and allows 

-¢, 
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ind i v i dua i s 

asre emen t s. 

TYPically, Judses 

p r u ~. r a,,, s s i m P I y a d d e d 

investisation services 

to de ?,ermine t h e i r own 

who besan court-based f, ediation 

them to  the array oF counselins and 

Previously oFFered bY the court. 

S i n c e  many c o u r t  c o u n s e l o r s  and i n v e s t i s a t o r s  o b s e r u e d  that 

Families were often able to reach these asreements on %heir 

own with some staFF Facilitation, they too were motivated ~o 

exter, d their services to include mediation. In numerous 

s~ates, eros'rams were besun with she authority oF existins 

conciliation statutes which seek to auoid domestic 

litlsation and/or Joint custody statutes that urse Parents 

to resolve disputes in a non-adversarial Fashion and/or 

5 
en-aase in Joint custody Plannins. 

Althoush some .Jivorce mediators in Cambridse, 

Massachusetts and San Francisco, CaliFo'rnia remorted in 

Personal interviews that they had been motivated %o orsanize 

.Jiuorce mediation seruices because oF their own divorce 

experiences, this was not a common resPonse. Only 4.S 

Percent oF respondents in the Private sector, and none oF 

those in the Public sector identified this as a reason 

Prod'ram deueloPment . 

In the Private sector, indiuiduals orsanized 

~ercent oF the mediation Pros'rams. 

F o "r 

7 9 . 0  

CommLinit y serv ice ~rouPs 

5For a discussion oF the tYPes oF lesal authorit'x used 

so create divorce mediation services in ~.he Public sector, 

see "A Guide to ImPlementins Diuorce Mediation Services in 

the Public Sector" by Elizabeth Comeaux, consultant %o the 

Divorce Mediation Research Project, 172(.') Emerson Street, 

Denver, Colorado 8(9218. 
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were "resmonsible For the development oF 14.0 Percent oF 

sL~=h services. It. She mublic sector, Judses have been she 

P~-iflie fTlok, ers in she  o'rsanization oF mediation Pros'rams. 

They have o'rsanized 46.9 Percent oF She existins Prosrams. 

P ' r i v a t e  i n d i v i d u a l s  have o r s a n i z e d  25.0 P e r c e n t  oF the 

court-based Pros'rams 

se'ruice srouPs have 

Percent, respectivelY. 

and court Personnel and community 

orsanized 12.5 Percent and 15.S 

Tab le  2 about  here 

Earlaps and Es=mai 

In the Private sector, 35.4 Percent oF the mediation 

mrosrams are conducted by sole Practitioners; 35.4 Percent 

b'x Private, ProFit orsanizations a n d  20.1 Percent b'/ non- 

ProFit orsanizations. In ~he Public sector, mediation 

seruioes are oFFered overwhelminsly by sovernment or court- 

connected  o r s a n i z a t i o n s ,  w i t h  o n l y  1.7 P e r c e n t  c l a s s i f i e d  

as Private, ProFit and Private, non-ProFit Prosrams, 

respectively. Private mediation actiuity has sursed in the 

Pass year. APProximately 45.S% oF sole Practitioners besan 

their f, ediation practice in 1981. The next two erouPs that 

experienced larse increases in 1981 were Private, ProFit 

or~ah i :aS ions 

(37.8%) . In the 

durins She "/ears 1973-1981 , 

services increasins by 5.3 

(37 .7%))  

Pub 1 i c 

and P r o F e s s i o n a l  a s s o c i a t i o n s  

sector, mediation activity m'rew 

with the incidence oF new 

I 7 



ee'rcent in 1973, 10.5 Percent in 1977 and 14.0 Pe'rcent in 

1981. Thus ,  P ' r i u a t e  m e d i a t i o n  a c t i v i t x  i s  toore r e c e n t  and_ 

has sreatlz expanded within she last xear. 

Not su'rP'ris insl y, the two sectors diFFer in their 

source oF Fundins. In the Private sector, Funds come 

Primarily From clients' Fees. About $3.6 Percent oF the 

or3anizations in She Private sector obtain their Funds From 

client Fees. The bulk oF the remainins Private 

Practitioners (2.7.2%) obtain Fees Fro,, clients and insurance 

CO--Pa'/hlelltS. A uerv small eercentase oF eriuate Pros'rams 

are suPPorted b>" the souernment o'r b x srants. 

Public sector p'rosrams, on the other band, are chiefly 

s u P P o r t e d  bY s o u e r n m e n t  mon ies .  About  Gg.0 P e r c e n t  oF 

Public Pros'rams receiue 

Percer, t deriue their 

Jurisdictions rely on 

diuorce Filins Fees 

example, CaliFornia's 

state or county Funds and 

income From clients ' Fees. 

earmarKed marriase license 

to senerate mr os'ram reuenue. 

mandatorx mediation 

13.8 

Many 

and/or 

For 

Prosram i s 

su~Po'rted bY an earmarked increase oF $15.0~') in the divorce 

Filins Fee, $5.00 in she ~ar'riase license Fee and a $15.00 

assessment For any motion to modify or enforce a CJlSzo,JY and 

visitation order. 

The cost oF P'rivate mediation services 'ranses F ro~,. I?0 

Per ho~lr to 9 180 Per bou'r m..~itb the aueraee rePorted hourl;" 

Fee beins $5G.38. Mediatior, Fees uar'/ with the ProFessional 

bac:Ksround oF the mediator. On the auerase, 

la~J'/er/mediators charse $58 Per hour while mediato'rs with 
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ProFessional bac~<srounds as Family therapists charse $5z Per 

hour. The tYPical Price oF a mediated divorce reported by 

Private sector respondents raneed Pro,, $25 so $i000 wi~,h the 

auerase beins $440.SS. 

BY contrast, Public mediation P~'os1"ams that ieuz a user 

Fee charse an auerase o£ $30.40 Per hour; averase case Price 

comes to $15S.25. The diFFerences between ~he two sectors 

in Per hour and Per case charses are statisticall~ 

sisni£icant. This sussests that Priuate and Public P'rosrams 

service diFFerent socioeconomic PoPulations with Public 

Pros'rams seeins lower income couples. 

StaFF 

Table 3 about h e r e  

Divorce mediation service Providers have a variety oF 

Pr'o£essional bacKsrounds. The majority are social workers, 

attorneys and mental health ProFessionals, but there is a 

statistically sisniFican.t diFFerence between the Public and 

Priuate sectors. While the Private sector is more li~<elz 

than t h e  Public sector to attract attorneys and 

P-~zcholosists, ~,he Public sector relies almost exclusiuelz 

on social workers and marriase and Family the'rapists. This 

is not s.lrPr i s ins since statutory and administrative 

m~-'ovisions decline with the ~ualiFications oF custody and 

uisitaZion mediators usually speciFY a masters destee in 

Family counselins, social work or a relat~ed ?ield. 



APProx imat'e 1 y 80 Percent oF the ,,edia~o'rs in each 

sector have a araduat'e level des'tee (.;bile 20 .Percent haue 

an under~'raduate destee onlY. This sussests t.hat Public and 

P'rivase sector media~o'rs have subst.ant.iallz t.he same level 

oF educat.ional trainins. 

Table 4 about here 

Most. mediation Providers have also received t.rainins in 

t.he Field oF divorce mediat.ion. Abou~ 75.. ~. Percent oF t.he 

Private orsanizat.ions rePort.ed tha~ their mediators had beeF~ 

t.rained bY o'rsanizations o~her ~han ~heir own. For the 

Public sector, t.his Per c el-, t a~e is 7(3.2. Most. oF t.he 

%rainins Provided to t, h e  Privat'e and Public sectors consists 

oF lectures 

Followed b~' 

Plavine and 

custodY. 

Prouided bY 

Association 

on techniques or 

lectures on lesal 

lectures on child 

T h e  m a J  o ' r  s o u r c e s  

oF 

the theo'rY oF mediation 

aspects OF divorce, role 

d e v e l o p m e n t ,  n e e d s  and 

oF traiihina w e r e  courses 

T h e  Family Mediation Association, t h e  

Family and Conciliation Courts (AFCC), the 

Conciliation or Domestic Relation Courts and o~her Priuate 

indit) iduals. Abou% 45.C) Percen~ oF Private and Public 

me.~ia%ion service Prouide rs were %rained b'x Family Mediation 

Association trainers. In the Priua%e sector. 44.8 Percent 

oF Prouiders Ldere also trained by o~her Priua~e indi~.,iduals. 

in ~he Public sector, 4[ .4 Percen~ oF ~',ediators received 

trainins From the AFCC an,J 1().4 Percent From Conciliation 

or Domestic Relation Courts. Thus, ;,ost oF the traii-~ins 
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Pro v i d e,J t o Pr i va~ e Prosrams i s o or, d uc t e d b x Pr i vat • 

individuals while half oF the Public ~.e,Jiazion Pros'rams 

recei~ e their %'rainins From non-P'roFit associations or ~he 

C O u'rt S . 

Table 5 about here 

Al~housh Priua~e and Public mediation Prosrams are 

interested in trainins their mediators, Few require thaS 

~heir mediators be licensed. Licensins is a more imPor~an~ 

issLie it, the Private sector althoush this is not a 

sta~istically sisniFicant Pa~ern. TYPically, those opposed 

to  l i c e n s i n s  Fee l  ~hat  the  m e d i a s i o n  F i e l d  i s  ~oo new and 

e c l e c t i c  a n d / o r  ~hat  c e r t i f i c a t i o n  i n  the  more t r a d i t i o n a l  

Fie~ids oF law or s o c i a l  work i s  s u F F i c i e n t  P r o t e c t i o n  For  

the consumer .  In  ~he words oF one r e s p o n d e n t :  

I think mediation is one oF manx skills 
which a counselor misht have. To require 

special licensins For  each skilled area 
would be ludicrous. However, anyone who 

does Practice .|edia~ion should be required 

to s~ate wha~ his/her desrees or ~rainins 

consis~ oF. [ believe the clients will tend 

to seek out  ~.ediators who have aPProPriate 

desrees or who can claim special mediation 

srainins or who have earned rePutations as 
skilled mediators. 

Licensins ProPonents believe it misht Foster uniRormit;" oF 

service and deter Practitioners with "~uestionable trainine 

and exPePiel%oe" , 

A more noticeable and statistical i'," sianiFicant 

diFFe'rence between Privase and mublic Prod'rams is ~hei'r use 

oF malerac~ice insurance. Abou~ GG.7 mercer, t oF Private 

I, II 



~,ediation services say that their mediators have malpractice 

m? insurance while this ee'rcenta~e is only ~._.9 in the Public 

sector. The need For ~v~alPractice insLvrance seems to be fv~ost 

Felt bY mriva~.e mediators ~ho do not have the Pro~ection oF 

a "legal se~tin~" in the courts. T'/eicall~, those who 

Purchase malpractice insurance obtain it through a 

p r o f e s s i o n a l  ~roum o r  a s s o c i a t i o n .  Few P r i v a t e  i n s u r a n c e  

carriers h~ve malpractice insurance For me,Jia~ion 

ac~,ivities, Per se. 

Private mediation Prog rams  

eercent oF their time to divorce mediation. 

sector Programs, mediation consumes 50.5 Percent 

time. This is a statisticall~ sisniFicant 

devote aPProximately 35.3 

In Public 

oF a~ency 

diFFerence 

bet~;een the sectors. Pro~rams in the private sector oFFer a 

varietx oF services in addition so divorce mediation . This 

sxeicall'x includes marria~e and divorce counseling, ~eneral 

counseling, theraw'/ with children, information worKshoPs and 

other mediation or arbitration not related so 

Public mediation Programs tend to conduct 

investigations in addition to ~rovidin~ mediation. Few 

involved ~ith non-divorce-related ~,~ediations 

arSi~r~tions. 

Mediation trainin~ is also an activity oFFe're'rd 

sizeable m'roeorsion oF Public and Private a~encies. 

19.8 Percent oF the Private services oFFer 

divorce. 

CUStOdY 

are 

aI~d 

i3 Y a 

A b o u t 

m e d i a t i o n 
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issues miaht require Formal action by She lesislature or the 

Judiciary and sene'rate oPPosition From She lesal ProFession. 

Moreover, o o u'rt-c onneo t e d coun s e I ins serv ices haue 

traditionally handled the non-lesal and non-Financial 

aspects oF divorce althoush this may ohanse in oomins Years. 

For example, the Los Anseles Conciliation Court recently 

besan to mediate divorce disputes dealins with she Financial 

issues ,,sins Panels oF volunteer attorneys as mediators. 

Public and eriuate mediation 

uiew conFider, tialitx issues 

Altho,,sh there is a Fair amount 

issue amon~ Public asencies, 

orsan i zat i o n s  

mediators may 

mediate. This 

service Providers also 

in mediation di=Fe.rentl x. 

oF controversy about she 

in she Pub i io 

investisate cases 

ee'rcentase stands at 

about 82.2 Percent oF the 

sector belieue that their 

they Previously tried to 

19..,~ in She eri,,ate 

s e c t o r .  

i n  t h e  P u b l i c  s e c t o r  r e P o r t  t h a t  t h e i r  m e d i a t o r s  do i n  

conduct c u s t o d y  inuestisations in c a s e s  that 

unsuccessfully mediated, only 2.1 

in t h e  priuate sector r e p o r t  

conduct custody investisations. 

In the eyes oF many 'respondents in the 

reed ~ation and investiaation Processes 

While 37.3 Percent oF she orsanizations contacted 

Fact 

W e r e 

Percent oF the Prosrams 

that their mediators also 

Public s e c t o r ,  

are F reguentl~- 

cor,!=atible. 

c o m b i r m a t l o n  

d e s r e e  oF 

mediator 

Accordin~ to one court connected mediator, the 

is Possible because "The clients deueloe a hiah 

c o n f i d e n c e ,  t r u s t  a n d  c o m m u n i c a t i o n  w i t h  t h e  

a n d  h a v e  no  d e s i r e  t o  b e ~ i n  t h e  P r o c e s s  o v e r  a s a i n  

14 
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with a secoFtd CoLLnselor. " Act o'rd ir, e %0 another court 

~le:Jiator, mediati017 and i17uestisation by the same indiuidual 

is oommatible because u;hile the Process char, ses, the Focus 

oF both is on the best interest oF the child. On the other 

hand, seueral cours-connectesd mediation Pros'rams Prohibit 

the mediator From making a reccmm~endation to the cou_,--~ on custody 

and the reccmmendacion-making role of the mediator in one California court 

is currently being challenged in an appellate court proceeding.6 

I n  t h e  P r i u a t e  s e c t o r ,  r e s p o n d e n t s  c o D s i s t e n t i Y  s e e  t h e  

t w o  ' r o l e s  a s  h i s h l r  i n c o m p a t i b l e .  I n  t h e  ~ o ' r d s  oF o n e  

P'riuate mediato-r" 

We believe that mediation works best 
when People do not Fear ~hat %hez say will 
later be used asainst them. Mediators may 
haue less trouble stazins neutral when they 
are not trYins to assess mediation data in 
terms oF a later inuestisation. 
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Table 6 about here 

Wnluma aE Caaas 

Accordins to our su'rue~,, there were 27,852 diuorce 

m e d L a t i o n s  c o n d u c t e d  i n  t h e  U n i t e d  S t a t e s  d u r i n s  19~, ' ) .  i n  

1 9 8 1 ,  t h e r e  w e r e  a e ' r o J e c t e d  n u m b e r  oF 3 4 , 4 2 4  m e d i a t i o n s .  

A i t h o u s h  P r i u a t e  d i u o r c e  m e d i a t i o n  s e ' r u i c e s  a r e  a b o u t  5 

t i m e s  m o r e  n u m e r o u s  t h a n  P u b l i c  s e c t o r  o n e s ,  t h e  

o v e r w h e l m ~ n e  m a j o r i t y  oF 1 ~ 8 0  m e d i a t i o n s  w e r e  c o n d u c t e d  i n  

S McLaughlin vs. The Superior Court of the State of California for 
the County of San Mateo. Supreme Court of the State of California, 
#A018674. 
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t h e  Pub  lic s e c t o r .  

oF" 5 0 0 . 3  c a s e s  

! 

The Pub 1 ic sector colnducted an averase 

Per orsanization, in the private secto'r, 

a,;eraae volume stood at 59.7 cases me'r orsanization. 

hooKins at ~he distribution oF cases amons Prouide'rs, 

we Find that nea'rlx all (937.) oF the Private seruices 

handled less than 50 cases pe'r "/ear. About 51.2 ~ercent oF 

Private seruices conducted less than I0 mediations in 1981, 

and 41.7 Percent oF the P~'iua%e Pros'rams conducted between 

I0 to 50 mediations in the same Year. Althoush 29.8 

Percent oF Public sector seruices also conducted Fewer than 

i0 mediations Per xea'r, 54.4 ~ercent oF the services 

conducted more %han iC, O mediations per year. In the mriuate 

sector, only 2.4 Pe'rcent oF the services handled this many 

cases . 

T a b  l e  7 a b o u t  b e r e  

I 
i 
I 
I 
I 

| 
I 

t 

I 
The disparity in case uolume in the ~ublic and mriuate 

sectors is related to the orsanization oF Public and priuate 

seruices and their sources oF referral. In the Public 

sector, 81 .G percent oF me01~a~ion clients are reFer'red b;' 

the courts. Onlx 15.8 mercent are seIF-reFer're,J. Thus, 

a F ' ~ = ' r o x i m a t e l x  8 G . 8  P e r c e n t  oF Public s e ' r u i c e s  s a x  t h a t  t h e y  

,Jo not haue P'roblems Findin~ clients. Most Public a~encies 

a~ribute this to the numerous court reFer'rals they receiue 

(GI.5%) or because mediation is mandated by law (18.2%). 

T h e  P i c t u r e  i n  t h e  P ' r i u a t e  s e c t o r ,  h o L . J e u e r ,  i s  , ' , uch  

d i F F e r e n t .  M o r e  t h a n  h a l f  t h e  c l i e n t s  s e e n  i n  t h e  P ' r i u a t e  

i G  
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s e c t o r  a r e  s e l F - r e F e r r e d .  A n o t h e r  18.~ e e r c e n t  a r e  

r e f e r r e d  b-, a t t o r r ,  e~ ,s .  N e a r l x  a t h i r d  oF a l l  e r i v a t e  s e c t o r  

s e r v i c e s  r e m o r %  d i F F i c u l t ' , ,  F i r ,  d i n s  c l i e n t s ,  F e w e r  t h a n  h a l f  

(41 .5%)  sat" t h a t  o b t a i n i n s  c l i e n t s  i s  no mrob lem.  Most 

eriuate mediation services attribute their low case uolumes 

to the lack oF ~ublic Knowledse about mediation (82.8%) . If-, 

an attempt to eublicize their services, half oF the m'riuate 

seruices reeorted that they had used the media, particularly 

newsmaeer articles and radio and teleuision talk shows. 

These technimues were also used by about one-third oR eublic 

. s e c t o r  s e r v i c e s .  B o S h  e u b l i c  a n d  e ' r i u a t e  s e c t o r  m e d i a t o r s  

think that more ~ublicit'," and ~ublic education would be 

hi~hlz beneficial For their erosrams. In the words oR one 

mediator in a court-based Pros ram "I do not think eeoPle 

have ant" idea wh~' they are comins here. I think it would oe 

immensel z helpful iF they ,Ji,J. " 

.,.\ 

~ediaaaao Sasaaasa 

Cases are  med ia ted  more r a p i d l ; "  i n  the  p u b l z c  s e c t o r  

and the;"  a l s o  i n v o l v e  Fewer s e s s i o n s .  For  examp le ,  the  

auerase case in the ~riuate sector is e.s%imated to take 8.7 
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h o u r s .  FiF t >'-t~o 

Public s e c t o r ,  t h e  auerase case 're~uires 6.3 

Percent are handled in 4 hours or less. 

Private s e c t o r  'requi're an auerase oF 6.2 

Percen~ require 9 hours or more. In the 

hours and 40 

Cases in  the 

sessions oF 

mediation with 6G P e r c e n t  las~ins 5 sessions or ,,ore. In 

the Public sector, cases requi~e 3.4 sessions with one-third 

disposed oF in one or two sessions. These are all 

statisticall'/ sisniPicant diFFerences. 

Table 8 about here 

Does the raPid ~reatment oF cases in the Public sector 

aFFect the quality oF mediation services? One indicato'r oF 

~ualitz is the diversity oF approaches used in mediation, 

and Table S shows that in this resard the're are no major 

differences between the two sectors. When asked about the 

u s e  oF a uarietz oF aPProaches in mediation sessions, a 

c o,~Parab 1 e ProPortion oF respondents in both sectors 

indicated that the'/ "sJlsqested alternatives, " "indicated hot4 

the courts would respond," "indicated how the children would 

respond," "Pointed out uncooperative behavior," "sussested 

sPeciFic resolutions" and 

hidden asendas. " 

Th ere are, h owe u er, 

"shared their PercePtions oF 

statistically sisniFican~ 

d : L F F e r e n c e s  b e t ~ e e n  t h e  P u b l i c  a n d  P r i v a t e  s e c t o r s  a s  t o  t h e  

a fTi o I.L i"1 t Q F ~ i f;| e t. h a t m e d i a ~, o r s a 1 ~ o c a t e t o u a r i o L( S fT| e d i a t i o n 

issues. Thus, because they t e1-~ d to concentrate or, 

visitation and custody disputes, Public mediation sevvices 
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spend less ti.le than the Private services "sivins lesal 

i n P o r # l a t i o n "  . a n d  " h e l e i n s  coup les  w i t h  F i n a n c i a l  e l a n n i n s  

and b u , 1 ~ e t i n s . "  Moreover ,  P ' r i u a t e  m e d i a t i o n  s e ' r u i c e s  spend 

more ~i~.e "describins the mediation Process" to their 

client, s and "obtainins commitment to the Process." In site 

visits, these diFFerences between the Public and Priuate 

sectors coul,1 also be detected. TxPicallx, Public sector 

mediators did not attempt to elicit the explicit commitment 

oF the parties to the Process and wo,.Id besin the session b~" 

~.ovins directl'x to the issues in dispute. Clearlx, 

diFFerences in emphasis Placed on commitment could lead to 

diFFerences in the rates oF as'reements senerated by each 

sector and will be Fu'rther discussed in the section oF this 

article concernins asreements 

Next. we consider the Point 

mediation 

sectors. 

e r ' i u a t e  

at which unsuccessful 

cases are t e r m i n a t e d  in  the P u b l i c  and P r i v a t e  

Acco'rdins to our survey., respondents in both 

and Public mediation seruices spend between 2 to 8 

hours before te'rminatins an unsuccessful case. Howeuer, 

25.0 ~ercent oF the ~'riuate services re~o'rt ter#~inatins 

u n s u c c e s s f u l  cases w i t h i n  2 hours or l e s s  w h i l e  12.1:) 

Percer,~ oF P u b l i c  # l e d i a t i o n  services terminate in this time 

Fra~,~e. This is a statistical!x sisniFicant diFFerence and 

sus~ests that unsuccessful cases are terminated sli~htlx 

Faster in the erivase sector. 

Finall,x. we consider the issue oF Post-mediation 

Follow-uPs. The P'rivase sector is sli3htlx ~.ore likely to 

IS 



evaluate its services bY con~ac~ins its successful mediation 

clients. The public secto'r tends to collect s~azis~ics on 

mediator outcomes it, order to evaluate its services. These 

diFFerences are statistically sisniFicant. 

Table S about here 

Iba ~alas a£ Cliesaa' ~a&azsaaa a~d a£ Cbald=em 

i~ ~ediaZia~ 

Althoush all mediation s e r v i c e  Prouiders say that i t  i s  

immo'rtant to inuolve the Part i es ' 

mediation and to have talks with the 

aFt er the mediation s e s s i o n s ,  the 

Private attorneys in 

attorr, ezs beFo're or 

Public sector is more 

at'~entive to obtainins the attorney's consent ~han the 

P~'iuate sector. In Fact, Table S indicates thaT. ii.I 

Percent oF Private mediation services report that they haue 

r,o contact with the 

Public sector services 

contacted, mediators 

attorneys while only 5.3 eercen~ oF 

do not contact attorneys. Once 

in the ~rivate sector are more iiKel'x 

than their Public counterparts to talk to ~ttornevs durins 

~ h e  m e d i a t i o n  P r o c e s s  a n d  h a v e  a t t o r n e y s  a t t e n d  t h e  

~e:Jiation sessions. This p'robab i y reFlects the sreater 

varietz oF issues m~diated in the Private sector, includin~ 

F iAanc ial a%Id ProPert Y iss~les which ma'/ ,Jemal-~,J fnore Fre~LLe~-~t 
i 

consultation with the clients' a%to'rneYs. 

As For children's role in mediation, Private services, 

more than the Public ones, ter,,J to [T, eet with children when 
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custody or  visitation is mediated. Nevertheless, this is 

not a statisticallY sisniFicant diFf'e'rence and even in the 

eriuate sector the sreat majority oF services, 57.4 Percent 

report that the>" senerailx do not ,~leet with the children. 

This was explained bz several mediators as Follows" 

We do n o t  see much oF K i d s .  But  i t  c a n n o t  
he lm bu~ be b e n e f i c i a l .  M e d i a t i o n  s e t s  t h e  
K i d s  o u t  oF a F i s h t i n s  s i t u a t i o n  much s o o n e r  
t h a n  a s t u d y  does .  And m e d i a t i o n  h e l p s  t o  
dissieate some oF ~he anser and hate. 

Another mediator Put the matter this way" 

Most often [we talk %,0 the children] iF the 

Parents t o s e t h e r  Feel they want us t o  tal~.'. 
to the Kids ar, d ~hat t h e y  would 'really 

consider t h e  children's incur and Feelinss. 

When children are contacted, however, all mediators 

Share the children's perseectives with the ca'rents. This 

sussests that mediators in both sectors see mediation not as 

a means oF directly evaluatins t h e  children's needs but 

r a t h e r  a s  a p r o c e s s  i n  w h i c h  p a r e n t s  c a n  s o l v e  t h e i r  

diFFerences about c u s t o d y  and visitation oF their children. 

Table I(') about here 

~szaeme~ia 

P r i u a t e  m e d i a t i o n  s e r u i o e s  r e P o r t  t h a t  a b o u t  ~5 .  l 

m e ' r c e r ,  t oF  t h e i r  c l i e n t s  r e a c h  a n  a s r e e m e n t ,  i n  t h e  ~ u b l i c  

s e c t o r ,  t h e  e e r c e n t a s e  r e a c h i n s  a n  a s r e e m e n t  i s  5 5 . G .  : ~ l t h o u ~ h  ~ h i s  

is a statistically sisniFicant diFFerence, the Fir, dins must 

be viewed as tentative siren the lo~.s volume oF cases handle,i 

,m 



in the Priuate sector and the fact that agreeme,-t rates reflect an averaze 

For each orsanization rather than each individual mediator. 

To the extent that there is a reliable diFFerence in 

asreemer, t rates observed in the Public and P'riuate .sectors, 

it can Probably be explained bY a 

F i r s t ,  t h e  P ' r i u a t e  s e c t o r  s p e n d s  m o r e  

mediation and obtainins the commitment oF 

Process. This may e n h a n c e  its chance 

combination oF Factors. 

time describins 

clients to the 

For a successful 

mediation. Secondly, rates 'oF asreements ma~." be aFFected bY 

the characteristics oF the clients seen by both sectors. 

Private services tend to attract clients who want to mediate 

and can aFFord to Pay. TYPicallY, they are middle or ,iPmer 

class People, hishlz educated and better able to verbalize 

their Problems. The Public Prod'rams tend to see PeoPle From 

all strata oF society includins many who are unmotivated and 

not at all committed to mediation. 

Table Ii about here 

Most tYPicallY, mediation asreements are drafted by the 

clients and the mediators and then reviewed bY the clients' 

P r i v a t e  a t t o r n e y s .  Many a s r e e m e n t s  a r e  a l s o  d r a f t e d  by the  

clients and mediators withou~ the help oF an attorney. 

B e c a u s e  P r i u a t e  

F i n a n c i a l  

a ~. :~e e m el-J t S 

a t t o r n e y s .  

the P r i v a t e  sector a r e  d r a f t e d  bY a d v i s o r y  a t t o r n e y s  

mediation Promrams tend to deal ~di~h 

issues as well as custody and uisitation, their 

are more liKelY ~o be solely drafted bY 

APProximatelY IG. i Percent oF the asreements in 

while 
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only ] .e ~ercent of them are drafted h~, edvlsor7 attorneys in the public sector. 

The couples ' Private atto'rnexs also draft S.9 Percent oF the 

as reements in the Private sector and only 1.8 Percent in the 

mublic sector. These diFFe'renoes between sectors are 

statistically sisniFicant. 

Private sector 'resmondents rePor~ that most oF the 

revisions in asreements made bx attorneys deal with 

Financial matters. In t h e  Public sector, 50.0 Percent oF 

the revisions are related to custody and visitation matters. 

This reflects the Focus on custody and Financial matters in 

Public and Private asencies, resPectivel~'. 

Mediation asreements in the Public and Private sector 

Fremuentlx contain clauses about the resolution oF impasses 

and/or the treatment oF Future conflict. A Public sector 

mediator noted the advantase oF P'rovidins such clauses bY 

saxins that, 

l tlninK we run into sKePticis,i a lot and one 

oF t h e  ways we ~ r x  t o  a d d r e s s  t h a t  i s  t o  
write a supervision clause into the 

asreement, so that iF there are Problems we 

will be involved. We let them Know that we 

still care about the sit,,atior,. 

About i0.8 Percent oF Public sector s e r v i c e s  and ?G.3  

Percent oF Private services report that their asreements 

~YPica[Iz include a Provision For arbitration in 

impasse. The Private sector services report 

Percent oF their asreements discuss me~hods oF 

FutJlre conFl lots . 

Percer, tase is 55.('). 

oases oF 

that 7G.G 

resolvir, s 

Meanwhile, in the Public sector, this 
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DesPite the Pact that F ,.it u'r e conflict clauses a're 

si~niFicantl./ more F reguer, t in the Priuate sector, clier~ts 

who use mublic Pro%rams aPPear to be more liKel~" to "return 

to mediation seruices to modiFY their as'reement. This 

diFFerence between secto'rs is s~atistically sisniFican~. 

APo,lnd GO.O Percent oF the Public Pro%rams PePorted ~ha~ "a 

Few" oF their clients haue co,le back For chanses and 37.(') 

Percent report that "seueral" oF t h e i r  c l i e n t s  haue come 

bacK. In the P'riua%e sector, only 33.3 Percent oF the 

P'ros'rams indicate that "a F eu," ~F their clients ha~,e 

returned an,J 15.4 Percent 'rePort "seueral" rePeat 

meJiations. Once asain, this diFFerence between the sectors 

aPPears to be related I;o the Focus on custody ar, d Financial 

ma~te'Ps in Public and Prig)ate asencies, resPecSi~.,el z. 

Custody and uisitation %er, d to be modified ~i;,le an,J asai,-,; 

Financial ,latsers are 'rarelz 're-,,ediated. These PaSterns 

hold FoP both Public and P'riuate asencies when uJe compare 

issues mediated u~ith asreement modifications. The hi%her 

relitisation rate in Public asencies clearly reflects their 

~OC;IS on cllsto,Jy and uisitation matters. 

~e~a&ama amd Clia~&a 

~e3Pon,Jents were Fairl'/ uncertain about the types oR 

disputes amenable to resolution il', mediatiort. For example, 

when asked L.,hat issues should not be mediated, 58.8 Percent 

oF the resPondents in Priuate o'rea~Tizations said euerzthins 

could be mediated. Ill the Public sector, 41.1 Percent oF 

- '4  
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the services suPPorted this view. Amons those who 

identified unsuitaOle mediation situations, most Focused on 

cases inuoluins abuse, nesieot and ,J'rus o'r alcohol 

addiction. This was voiced bY 17.S Percent oF respondents 

Jr, %he eriuate and Public sectors, resPectiuelY. 

Ano the~  a'rea oF u n c e r t a i n t y  i s  t he  r e l a t i o n s h i p  between 

~,ediation and therapY. Certain mediators clearly adomt a 

mediation aPProach that incorPora%es ma'ri~al and divorce 

theraPY. For example, one indiuidual described the e'rocess 

as Follows: 

I start a% the besinnins, settine a histor'/ 

oF the ma'rriase and the Patterns oF decision 

maK ins, commun i cat i on and conF i i c~ 

resolution which I then characterize For the 

couple. I also inqui're closely about ~he 

divorce decision, who initiated it, how each 

side Feels about it. We do marital theraPY 

and divorce therapy when aPProPriate. We 

then moue on to the issues and disputes . 

Other Practitioners. howeve'r, voiced concerns 

mediators who try to help their clients solve 

• relationship Problems. As one mediator Put it" 

ab o ,it 

their 

[ M e d i a t i o n  i s  d i F F e r e n t  From c o u n s e l i n s  
because oF its P'roblem-soluins orientation. ] 

It is tet.etinm For us to try to do 

counselinm with newl'/ divorced People. You 

see so cle3rlY how attached they are to each 

other and they need to lea'rn how to detach. 

I have learned that I cannot help them with 

that . That maybe they nee,J diuorce 

counse 1 ins. 

Such mediators Favor  a more Focused P ' r o b l e m - s o I v i n s  

a~Proach" 
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We b e e i n  w i t h  an o P e n i n s  s t a t e m e n t  Ov the  
~ . e d i a t o r ;  the  P a r t i c i P a n t s  as ree  to m e d i a t e .  
The P a r t i c i p a n t s  ~.aKe a b r i e f  s t a t e m e n t  
abou t  t he  i s s u e s  in  d i s p u t e .  We a l l  
Prio'ritize the issues and besin to nesotiate 

on t h e s e  ~ l a t t e r s  one by one. We w r i t e  down 
P r o p o s a l s  For  s e t t l e m e n t  and r e v i e w  the  
as reemen t  d r a f t s  P repared  b v t he  
P a r t i c i p a n t s .  Once the  F i n a l  w o r d i n s  oF a 
contract is as'reed upon, an advisory 

attorney is retained to explain the lesal 

conseguences oF the asreement and/or distill 

a F i n a l  draft oF a l l  r e l e v a n t  l e s a l  
documents . 

There are also diFFerent views on the order in which 

certain topics should be mediated. While some Practitioners 

b e l i e v e  that t he  c u s t o d x  and v i s i t a t i o n  i s s u e s  s h o u l d  be 

h a n d l e d  b e f o r e  economic  and P' romerty i s s u e s  a re  c o n s i d e r e , ~ ,  

others Feel that the reverse is true. Still others try to 

work on the easiest iss,Jes First where there is the sreatest 

Potential For as'reement-maKins and reserve the hardest ones 

For last. 

More vasueness characterizes the resPor, ses %0 ~uestions 

about the traits oF an eFFective mediator. About G.O 

Percent oF the r e s p o n d e n t s  i n  the Private and Public sectors 

could not identiFY the traits oF a successful mediator. 

Similarly, in the course oF the site visits, a number oF 

mediators were unable to describe what %he'/ do %o help 

couples reach an asreement. One t,,ediator said" "i do not 

have [a marticular amProach] . [ was a b u s i n e s s  major, so i 

am not Familiar with the diFFerer, t schools oF thouBht, i 

Just take each case as it comes and try to respond to it. " 

Ano%her mediator, ~.Jho had taken courses on Parent 

E~Fectiveness Trainir, s, General Counselins and ConFlict 

2S 
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Manamement, said: "i% is too mixed so say I am worKins From 

an;" one Pe'rseectiue .... i will use ~4hate~..e'r works. I take 

the Persons as I Find them and t'r'z so set them to relate to 

concepts oF their own leuel." To the extent that traits ~'or 

successF,ll mediation are identified, the~" tend to inuolue 

elusiue Personalit z uariab les inclu,Jins "obJectiuit'/. " 

"credibilitr," and "experience." As one mediator said: 

:L 

As 

SuccessFul mediators ,lust be able to 

establish trust ins relationships with the 

couele and f, ust be seen bY the Parties as 

t.otallz imea'rtial. Rather that, imPoslns his 

or he'r ouJn ualues or solutions on the 

couple, a successful mediator ,~ust be able 

to assist them in wo'rKins out an asreement 

t, h a  t, r e F ' l e c t s  t h e i r  n e e d s ,  ualues, 

PercePtions and limitations. The ~,ediators 

onlx P'rouide suidance, direction and 

unde'rstandins. 

~o the cha'racSe'r ist ic s oF successful mediation 

couples , mediators si~'~sle out their F =riOr comm,.Inicat ion 

Pa~terns. As one mediato? Put i~, " i suess it would haue so 

b e coup I es where dec i s i on s we~'e no ~ a I wa;,s 

unilateral...Sometimes it is Just. a matter oF ~etti,-,s thinss 

back to that state, w h e r e  they coul,J talk %0 each o t h e r . "  

Ai~otheP imPo~'tant Factor Fo'r sJlccessFul mediat iol-~ is diuo'rce 

adjustment. As one mediator explained" "...one oF She bia 

o b s t a c l e s  i n  m e d i a t i o n  i s  P a r e n t s  a d J u s t i n s  t o  s h e  d i u o r c e .  

In SO maln Y couples , theT'e is one who wanted the di~.:o'rce alnd 

o n e  t h a t  d i d  no~. " 

When asked wh;" couples ~r'/ mediation, both Public and 

P~iuaSe asencY -resPon,Jents rePorted that ~heir clien~s ~4ant 

t o  a u o i d  ~.he c o u P t  s Y s t e m ,  P ' r e F e r  s e l F - d e t e ' r m i n a ~ i Q n ,  a n d  
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are eater t o  saue f. Olh e y al~,J time. The ~IO S t i @IF o'r t al'j ~ 

diPFerence between Public and eriuate sectors is that i(3.3 

Percent oF Public sector reseon,Jelnts belieue their ciier, ts 

mediate because it is 'required by law. None oF the ~rivate 

s e c t o r  respondents said this. IF, dee,J, this s,ieeorts the 

arsument that the Public sector sees more clients who ma'/ be 

less committed to mediation. 

Table 12 about here 

Eibiaa asd ~a~iaiias 

F or 

max b e 

maJo'r i t x 

Non-lawYer mediators run the risk oF 

the 

beina chaliensed 

unauthorized practice oF law and lawyer-mediators 

challensed For  dual representation. Indeed, a 

oF orsanizations it, the private sector (53.2%) and 

nearlx half oF 

wor'r i e d ab o ut 

(Table 12) . 

e'C i V a t e aD d 

those in the mublic sector (44.7%) are 

an unauthorized mractice oF lauJ challense 

Smaller, but sizeable p r o P o r t i o n s  (25.5% 

21.S% public) are concerned about dual 

representation challenses, in actual 

mediators have beer, so challensed. 

58 Pub lic ~ros'rams that answered 

Fact, however, Few 

OF the 245 P'riuate and 

the ~uestion about 

u n a u t h o r i z e d  e r a c t i c e  oF l a w  c h a l l e n ~ . e s ,  o n l ' x  3 . 3  e e r c e n t  oF 

e r i v a t e  s e c t o r  a n d  3 . 4  oF e u b i i c  s e c t o r  r e . s P o n d e n t s  s a i d  

t h a t  t h i s  h a d  h a p p e n e d  t o  t h e m  o r  s o m e o n e  i n  t h e i r  a e e n c y .  

N o n e  r e e o ' r t e d  d u a l  r e e r e s e n t a t i o n  c h a l ! e n s e s ,  Some 

o r g a n i z a t i o n s  ( 1 4 . 9  i n  t h e  e r i v a t e  s e c t o r  a n d  i 3 . 5  i n  t h e  

2 8  
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Public sector) advise the Parties to have a Private attorney 

1 o oK o u e'r t h e as're emen t i n or d er t o av o i d a d ua 1 

representation or ur, authorized Practice challer~se. 

[s ,lediation well received by the local Bar and 

Judiciary? The Public and Private sectors Perceive this 

maS%e'r diFFe'rentlY. Accordins to Public sector "resPondents, 

the local Judiciary and Bar associa1~ion is very suPPortive 

oF divorce mediation. The erivate sector reports more 

a~=,biualence. These diFFerences are not surPrisins. Many 

public mediation erosrams were initiated by Judses or other 

court Personnel. They Focus on custody and visitation 

disputes which are very troublesome, lensthy cases For 

Judses and attorneys. As a result, Public Prosrams tend to 

~enJoy suPmort  and c r e d i b i l i t y .  

Private mediation services, on the other hand, may be 

easily viewed with suspicion. They are not ,directly 

established or controlled by the courts. Because they ,deal 

with Financial and ProPertY disputes, they also Potentially 

compete with the diuorce at~o'rneY. As one Private mediator 

said: "We are receivins srowin~ smlPPort ~rohl the local Bar 

association. This seems to have taken Place when we 

discontinued mediation oF Financial aBreements." 

T h e s e  u i e u ~ s  t e n d e , ~  t o  be c o r ' r o b o ' r a t e d  i n  t h e  s i t e  

v i . : . i t s .  I n t e r v i e w s  w i t h  P r l u a t e  a t t o r n e y s  ~hose c l i e n t s  u s e  

mediation revealed attitudes ral-,sins From little to strons 

suPmort. For example, while some attorneYs were certain 

that mediation really ".does ~ood," others ~.;e're less sure. 
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A n d  s o m e  e x F ~ ' r e s s e d  c o n c e r n  t h a t  m e d i a t i o n  was  ~ . e r e l Y  a " c h i c  

solution" o'r  " t h i s  Y e a r ' s  Joint c u s t o d ; ' "  o'r  . the n e w  

e r o R e s - s i o n a l  d o # l a i n  F o r  a l o t  o£ " m a r = - i n a l  s o c i a l  w o r k e r s " .  

A l a s t  e S h i c a l  i s s u e  i s  t h e  m a n n e r  i n  w h i c h  , l e d i a t o r s  

d e a l  w i t h  u n c o n s c i o n a b l e  a s r e e m e n t s .  A m e d i a t o r  e x e r e s s e d  

the concern oF manx Practitioners confronted with these 

asreements bY saxins" "I think iF ~'ou have strons Feelinss 

about an asree(,ent you do  have to intervene. We have some 

standards here, unlike labor mediation." 

It aPPears that when an ae'reement is Perceived to be 

harmful to the children, to one oF the Parties or 

unconscionable, mos~. mediators raise their concerns with the 

Parties and oF?er an alternative solution. However, onlx 

17.5 Pe'roent oF services in the Private sector and 13.~" 

Percent in the Public terminate #lediation when confronted 

with such asreements. 

Table 13 about here 

Can=luainn 

This surve'/ shows that the recent deueloement oF 

divorce .,ediation services was sti#~ulated by a ~eneral 

conviction that aduersarial Forums are inaeeroeriate For the 

resolution oR Family diseutes and the'need to alleviate 

c r o w d e , ~  c o u r t  d o c k e t s .  

M e d i a t i o n  b e s a n  i n  t h e  P u b l i c  s e c t o r ;  h o w e v e r ,  t h e  

eri,.,ate sector has experienced extensive development since 

3 0  
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l~81.'). There are currently aeeroximatel;" 256 eriuate and 53 

mubiio diuo'roe mediation services. The erivate sector 

cor, tinues to haue severe e'roblems attractins a s;/FFicient 

numOer oF clients. About 93 me'trent oF eriuate sector 

mediation se'ruices handled Fewer than 50 cases in IS80; 5(.') 

ee'rc ent handled Fewer than iO. In the eublio sector, 

howeue'r, 55 ee'rcent oF the mediation services handled at 

least I(3(9 cases in 198(3. Few eublic sector e'roerams 

reeo'rted diFFiculty attractins clients. 

Media%lot, it, the Public sector utilizes less time and 

Fewer s e s s i o n s .  Because the~, are Funded by Filins Fees or 

other soue'rnment revenues, ~ublic sector services are also 

less exmensiue. The asreement rate For public sector 

asencies is slishtlY lower than the rate observed in the 

~riva~e sector. This may be due to the Pact that 

mublic mediation clients are o f t e n  r e f e r r e d  b y  court 

ersonnel or, a routir, e basis and m a y  have 1 lttle commitment 

to zhe m'rocess. It, addition, #,ediators ir, the eublic sector 

tend to sPer, d less time than 

counte'r~arts ~ainins the commitment 

exPlainins the m'rocess to them. 

their e'riuate sector 

oF t h e i r  clier, ts and 

The ~ublic sector also sees more oF its clients oomin:~ 

b e c k  t o  c h a r ,  s e  a s ' r e e m e n t s .  T h i s  r e F l e c t s  t h e  F a c t  t h a t  

m u O l i c  m e d i a t i o n  "' ~ r  o s ' r a m s  c o n c e n t r a t e  o n  c u s t o d ' /  an ,~  

v i s i t a t i o r ,  i s s u e s  t h a t  a r e  subject s o  g r e ~ u e n t  modification. 

Priuate mrosrams mediate all issues that are "related to 

diuc'rce and Financial matters are less routinely 'reuised. 
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Because o? their c o u r t  connection and concentratic17 on 

the  n a r r o w e r  i s s u e s  oF c u s t o d y  and v i s i t a t i o n ,  Public 

fTle,Jiatiort ~ro~'r~.ts enjoy [.ore social support and do not Fear 

accusations oF havins violated "the Bar association's ethical 

canons. The Private sector not only Perceives that it is 

viewed less Fauorablx bY the Judiciary and the Bar, but it 

is also more likely to Purchase malpractice insurance. 

M e d i a t i o n  r e m a i n s  a l o o s e l y  d e f i n e d  ~ r o c e s s  tha~ 

encompasses counselins-liKe interventions as well as more 

Focused, Problem-soluins amp'roaches. Mediators exhibit a 

wide ranse oF ProFessional bacKsrounds includins law, social 

worK, Psxcholosx, theolosY and education. TYPicallY, 

mediation in the Private sector is oFFered alons with 

numerous other services. This includes counselins, lat.J an,J 

theraPY For children. In the Public sector, mediation is 

u s u a l l x  combined w i t h  custody e u a l u a t i o n  services. 

Finally, Public and Private s e c t o r  mediation Prosrams 

both i,JentiFY similar needs. The Principal one is Public 

education about the mediation alternative. In  the ~'rivate 

sector, Publicity about mediation is clearly needed to 

attract clients. Low case volume means that mediation 

o rsanizations must devote a substantial Portion oF their 

ti,.e Fin,Jilq~ clients. Low case volume may also P'revent 

~nediators Prom acquirins the case experience the;, require %o 

become ~roFicien%. 

In the Public sector, Public education about mediation 

is r e # u i r e d  to b e t t e r  PrePare clients to 

3,?. 
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~ a : r t i c i P a t e  i n  t h e  p'rocess, e n h a n c e  t h e i ' r  c o # ~ , i t m e n t  a n d  

i ~ , l ~ r o u e  f , l e d i a t i o n  o u t c o m e s .  H o P e F u l l Y ,  i n  t h e  ~,lor, t h s  a h e a d ,  

~ e d i a ~ i o n  i . ~ i l l  a t t r a c t  t h e  ~ , l e d i a  a t t e n t i o n  t h a t  i s  s o ' r e i Y  

needed to be~in to ~et the ~essa~e out to Potential Public 

and P-riuate secto'r clients. 
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Table 1 

PRIVATE AND PUBLIC MEDIATION SERVICES 
IN PERCENTAGES, BY REGION, 1981 

Region Services 

Private Public 

N : 254 N = 59 

New England 11.8 13.6 

Middle At lant ic  17.3 - 

East North Central 12.2 15.3 

West North Central 3.5 8.5 

South At lant ic  22.4 8.5 

East South Central 2.0 - 

West South Central 5.1 3.4 

Mountain 5.5 13.6 

Pacif ic 20.2 37.1 

NOTE: The above regions comprise the fol lowing states. 
New England: Maine, New Hampshire, Vermont, Massachusetts, 
Rhode Island, Connecticut; Middle At lant ic :  New York, New 
Jersey, Pennsylvania; East North Central: Ohio, Indiana, 
l l l i n o i s ,  Michigan, Wisconsin; West North Central: Minnesota, 
Missouri, Iowa, North Dakota, South Dakota, Nebraska, Kansas; 
South At lant ic :  Delaware, Maryland, D i s t r i c t  of Columbia, 
Vi rg in ia,  North Carolina, South Carolina, Georgia, Florida: 
East South Central: Kentucky, Tennessee, Alabama, Mississippi ;  
West South Central: Arkansas, Louisiana, Oklahoma, Texas; 
Mountain: Montana, Idaho, Wyoming, Colorado, New Mexico, 
Arizona; Pacif ic: Washington, Oregon, Cal i forn ia,  Alaska, 
Hawaii. 
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Table 2 

ORGANIZATION OF PRIVATE AND PUBLIC MEDIATION SERVICES, 
IN PERCENTAGES, 1981 

ORGANIZATION OF SERVICES SERVICES 

I 
I 
I 
I 
I 

PRIVATE PUBLIC I 
WHY SERVICE WAS ORGANIZED 

Own divorce experience 
Need for  a l t e rna t i ve  system 
Increased number of divorces 

and need to a l l e v i a t e  court  
congestion 

Mandatory by law 

WHO ORGANIZED SERVICE 

Judges 
Court s t a f f  or admin is t ra tors  
Community service groups 
Pr ivate ind iv idua ls  

N = 4 1  

4.9 
90.3 

2.4 
2.4 

N = 43 

4.7 
2.3 

14.0 
79.0 

N : 33 

60.6 

33.3 
6.1 

N = 3 2  

46.9 
12.5 
15.6 
25.0 
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Table 3 

TYPE OF ORGANIZATION AND FUNDING 
FOR-PRIVATE AND PUBLIC MEDIATION 

SERVICES, IN PERCENTAGES, 1981 

I TYPE OF ORGANIZATION, 
FUNDING AND FEES 

SERVICES 
PRIVATE PUBLIC 

I 
I 
I 
I 
I 
I 

TYPE OF ORGANIZATION 

Pr iva te ,  p r o f i t  
P r iva te ,  non -p ro f i t  
Professional associat ion or partnership 
Sole p r a c t i t i o n e r  
Government or court-connected 

FUNDING 

C l i e n t ' s  fees 
Government 
C l ien ts '  fees plus insurance 
C l ien ts '  fees plus grant 
Government plus grant 
Other 

N = 254 

26.8 
20.1 
17.7 
35.4 

N : 254 

63.6 
0.4 

27.2 
4.0 
1.2 
3.6 

N : 59 

1.7 
1.7 

96.6 

N : 58 

13.8 
69.0 

17.2 
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Table 4 

NUMBER OF PROFESSIONALS AND TYPES OF DEGREES 
IN PRIVATE AND PUBLIC MEDIATION SERVICES, 

IN PERCENTAGES, 1981 

PROFESSIONALS SERVICE 

I 
I 
I 
I 
I 
I 

PRIVATE PUBLIC 

I 
PROFESSION N = 750 N = 352 

Social Worker 41.9 71.9 U 
Attorney 15.4 1.1 
Marriage and Family Therapist i0 .0 9.7 
Psychol ogi st 22. I 8.2 • 
Psychiatr i  st 4. I - 

i 

Theologian 2.5 0.3 
Educator 0.5 2.3 • 
Other 3.5 6.5 i 

! 
DEGREE N = 811" N = 352 I 

Undergraduate 21.6 20.8 
Graduate 78.4 79.2 m 

I 

The to ta l  number of degree rec ip ients in the pr ivate sector is 
i n f l a ted  by 61 because a number of indiv iduals hold two or more 
graduate level degrees and were counted twice in the coding 
process. 
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Table 5 

TRAINING, LICENSE AND INSURANCE FOR PRIVATE 
AND PUBLIC MEDIATION SERVICES, 

IN PERCENTAGES, 1981 

I 
TRAINING, LICENSE AND INSURANCE SERVICE 

PRIVATE PUBLIC 

I 

I 

I 

I 

I 

I 

I 

I 

MEDIATORS TRAINED OUTSIDE THEIR 
ORGANIZATION 

Yes 
No 

SOURCE OF TRAINING 
John Haynes 
O.J. Coogler 
AFCC 
Conc i l ia t ion  or Domestic Relation Courts 
Other Pr ivate ind iv iduals  

ORGANIZATION REQUIRES LICENSED MEDIATORS 
Yes 
No 

MEDIATORS HAVE MALPRACTICE INSURANCE 
Most do 
Some do 
Most do not 

NATURE AND SOURCE OF INSURANCE 
Indiv idual  
Through professional groups 
Not appl icable 

N = 208 
75.5 
24.5 

N : 220 
4.5 

45.9 
4.5 
0.5 

44.6 

N = 4 1  
46.3 
53.7 

N = 4 5  
66.7 
11.1 
22.2 

N : 38 
5.3 

81.6 
13.1 

N = 57 
70.2 
29.8 

N : 29 
3.4 

44.8 
41.4 
10.4 

N = 38 
34.2 
65.8 

N = 3 5  
22.9 
14.2 
62.9 

N : 25 
4.0 

60.0 
36.0 

I 
I 
I 
I 

NOTE: The N for  the variable above refers to number of organizat ions.  
The only exception is "Source of Tra in ing" .  For th is  var iable 
the N refers to number of answers given by the organizat ions 
and re f lec ts  mul t ip le  choice (up to two) in answering the 
question. 
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Table 6 

ISSUES MEDIATED, INVESTIGATIONS 
AND TRAINING PROVIDED BY 

PRIVATE AND PUBLIC MEDIATION SERVICES, 
IN PERCENTAGES, 1981 

I 
I 
I 
I 

ISSUES MEDIATED, INVESTIGATIONS 
AND TRAINING 

SERVICES 
PRIVATE PUBLIC I 

ISSUES MEDIATED 
Custody and v i s i t a t i o n  
Al l  issues 
Custody, v i s i t a t i o n  and ch i ld  support 
Other issues 

MEDIATORS CAN ACT AS INVESTIGATORS IN 
CASES THEY TRIED TO MEDIATE 

Yes 
No 

MEDIATORS ALSO CONDUCT CUSTODY INVESTIGATIONS 
Yes, but not in cases they t r i ed  to mediate 
Yes, in cases they t r i ed  to mediate 
Yes 
No 

DOES ORGANIZATION PROVIDE TRAINING 
Yes, in-house only 
Yes, presumably to other organizations 

or ind iv idua ls  
No 

TRAINING PROVIDED 
Lectures and group discussion 
Role playing 
Consultat ion 
Internal  supervision 
No information 

N = 251 
21.1 
68.5 

5.2 
5.2 

N = 4 1  
19.5 
80.5 

N = 238 
2.5 
2.1 

16.4 
79.0 

N : 243 
18.1 

19.8 
62.1 

N = 256 
26.6 

2.7 
14.1 
6.3 

50.3 

N = 58 
63.8 
19.0 
17.2 

N = 37 
62.2 
37.8 

N = 59 
13.6 
37.3 
16.9 
32.2 

N : 5 9  
13.6 

15.3 
71.2 

N : 5 9  
15.3 

11.9 
15.3 
57.5 
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Tabl e 7 

NUMBER OF CASES MEDIATED, 
REFERRAL SOURCES AND AVAILABILITY OF CLIENTS 

FOR PRIVATE AND PUBLIC MEDIATION SERVICES, 
IN PERCENTAGES, 1981 

REFERRAL SOURCES AND AVAILABILITY SERVICES 

I 
OF CLIENTS 

PRIVATE PUBLIC 

I 
I 
I 
I 
I 
I 
I 
I 
i 
I 

NUMBER OF CASES MEDIATED 
Less than 10 
10-50 
51-100 
101-500 
500+ 

MAJOR REFERRAL SOURCES 
Se l f - re fe r red  
Therapist  
Attorney 
Court 
Other 

HAVE PROBLEMS FINDING CLIENTS 
Yes 
Some 
None 

WHY FINDING CLIENTS IS OR IS NOT 
A PROBLEM 

Lots of  court  re fer ra ls  
Mediation is mandatory 
Lack of publ ic knowledge 
Other 

ATTEMPTS TO PUBLICIZE SERVICES 
Word of mouth 
Lectures, workshops 
Through professionals in the f i e l d  
Media 
Not appl icable 

N : 254 
51.2 
41.7 
4.7 
1.6 
0.8 

N : 43 
55.8 
11.6 
18.6 
9.3 
4.7 

N = 41 
31.7 
26.8 
41.5 

N = 35 
11.3 
2.9 

62.9 
22.9 

N = 42 
9.5 
4.8 
9.5 

50.0 
26.2 

N = 57 
29.8 
12.3 
3.5 

31.6 
22.8 

N = 38 ..... 
15.8 

2.6 
81.6 

N = 3 8  
10.6 
2.6 

86.8 

N = 2 6  
61.5 
19.2 
7.7 

11.5 

N = 38 
10.5 
5.3 

13.2 
34.2 
36.8 

I 
I 



Table 8 

DURATION OF MEDIATION IN TERMS 
OF NUMBERS OF SESSIONS AND HOURS. 

FOR PRIVATE AND PUBLIC 
MEDIATION SERVICES, IN PERCENTAGES, 1981 

I 
I 
I 
I 
I 

DURATION OF MEDIATION IN 
TERMS OF NUMBERS OF SESSIONS & HOURS 

SERVICES 
PRIVATE PUBLIC I 

HOURS DEVOTED TO MEDIATION CASES 
I -2  
3-4 
5-6 
7-8 
9 +  

NUMBER OF SESSIONS DEVOTED TO 
MEDIATION CASES 

I -2  
3-4 
5 +  

N = 179 
8.4 
5.6 

14.5 
19.0 
52.5 

N = 184 

6.0 
27.7 
66.3 

N = 52 
13.5 
26.9 
25.0 
17.3 
17.3 

N = 52 

38.5 
42.3 
19.2 

! 
! 
! 
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Table 9 

APPROACHES USED BY MEDIATORS, TIME SPENT ON SELECTED SUBJECTS, 
UNSUCCESSFUL MEDIATION AND EVALUATION OF SERVICES FOR 

PRIVATE AND PUBLIC MEDIATION SERVICES, 
IN PERCENTAGES, 1981 

I APPROACHES, TIME, UNSUCCESSFUL 
MEDIATION AND EVALUATION 

SERVICES 
PRIVATE PUBLIC 

i 
I 
I 
I 
I 
I 
,I 
I 
I 
I 
I 

DO MEDIATORS USE THE FOLLOWING APPROACHES 
Suggesting an obvious a l te rnat ive  

Ind icat ing how courts respond to 
issue 

Indicat ing effects of decision on 
chi ldren 

Pointing out par t ies '  uncooperative 
behavior 

Suggesting speci f ic  resolut ion 

Yes 95.6 (45) 94.9 (39) 
No 4.4 5.1 
Yes 82.6 (46) 82.1 (39) 
No 17.4 17.9 

Yes 97.7 (43) 97.4 (39) 
No 2.3 2.6 

Yes 82.2 (45) 81.6 (38) 
No 17.8 18.4 

Yes 83.3 (42) 76.3 (38) 
No 16.7 23.7 

Sharing perception of hidden agendas Yes 
or underlying motives No 

MODERATE TO GREAT DEAL OF TIME SPENT BY 
MEDIATORS ON THE FOLLOWING 

Describing the mediation process 
Obtaining commitment to process 
Giving legal in fo rmat ion  
Helping couples f inancia l  planning 

and budgeting 

HOURS PASSED BEFORE MEDIATION IS TERMINATED 
2 hours or less 
2 to 8 hours 
Over 8 hours 

EVALUATION OF CASES 
No 
Some phone ca l ls  
Yes, rout ine fol low-up 
Other fol low-up 
Keep track of mediators' s t a t i s t i c s  

93.2 (44) 87.2 (39) 
6.8 12.8 

67.0 (46) 56.4 (39) 
72.7 (45) 55.2 (38) 
33.2 (44) 18.4 (38) 
58.8 (46) 5.6 (36) 

N = 2 8  N = 25 
25.0 12.0 
67.9 80.0 

7.1 8.0 

N = 4 5  N = 39 
40.0 48.7 
11.2 2.6 
33.3 15.4 
13.3 20.5 
2.2 12.8 

I 

I 

NOTE: f igures in parentheses refer  to number of cases. 
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Table I0 

ROLES IN MEDIATION OF CLIENTS' ATTORNEYS AND CHILDREN 
FOR PRIVATE AND PUBLIC MEDIATION SERVICES, 

IN PERCENTAGES, 1981 

I 
I 
I 
I 
I 

ROLES OF ATTORNEYS AND CHILDREN SERVICES 
PRIVATE PUBLIC I 

ROLES IN MEDIATION OF CLIENTS' ATTORNEYS 

Obtain at torneys '  consent to begin 
mediation 

Talk with attorneys before, between 
or a f t e r  mediation sessions 

Attorneys attend sessions 

No contact with attorneys 

FOR CHILD CUSTODY OR VISITATION DO YOU 
MEET WITH THE CHILDREN 

Generally do 

Generally do not 

DO YOU SHARE CHILDREN'S PERSPECTIVES 
WiTH PARENTS 

Generally do 

Generally do not 

N = 45 

31.2 

4 4 . 4  

13.3 

11.1 

N = 47  

42.6 

57.4 

N = 36 

77.8 

22.2 

N = 3 8  

44.7 

42. i 

7.9 

5.3 

N = 40  

27.5 

72.5 

N = 36 

66.7 

33.3 
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Table I I  

AGREEMENTS: NUMBERS, DRAFT, REVISION, PROVISIONS AND CHANGES, 
IN PERCENTAGES, FOR PRIVATE AND PUBLIC MEDIATION SERVICES, 1981 

AGREEMENTS SERVICES 
PRIVATE PUBLIC 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

AGREEMENT REACHED IN MEDIATION 

WHO DRAFTS THE AGREEMENT 
Couple and/or mediator 
Advisory at torney 
Couple, pr ivate attorney 
Couple/mediator reviewed by pr ivate 

at torney 
No agreement rou t ine ly  drafted 
Other 

N = 1 3 7  N : 66 
65.1 55.6 

N : 223 N = 57 
25.6 38.6 
16.1 1.8 
9.9 1.8 

44.8 54.2 
0.9 1.8 
2.7 1.8 

AREAS OF AGREEMENTS MOST OFTEN REVISED 
BY ATTORNEYS 

Custody or v i s i t a t i o n  matters 
Financial matters 
Custody, f i nanc ia l  and v i s i t a t i o n  
Other 

N = 22  N = 24 
--  50.0 

68.2 37.5 
4.5 4.2 

27.3 8.1 

AGREEMENTS INCLUDE FUTURE CONFLICT RESOLUTION 
CLAUSE 

Most do 
Some do 
Most do not 

N = 47  N = 40 
76.6 55.0 
17.0 25.0 
6.4 20.0 

AGREEMENTS PROVIDE FOR ARBITRATION IN 
CASE OF IMPASSE 

Most do 
Some do 
Most do not 

N = 38 N = 37 
26.3 10.8 
44.7 35.1 
29.0 54.1 

CLIENTS WHO COME BACK TO CHANGE AGREEMENT 
None 
A few 
Several 

N : 39  N = 40 
51.3 2.5 
33.3 60.0 
15.4 37.0 

I 
I 
I 



Table 12 

SUCCESSFUL MEDIATORS AND MEDIATION COUPLES, 
MOTIVATION TO MEDIATE, IN PERCENTAGES 

FOR PRIVATE AND PUBLIC MEDIATION SERVICES, 1981 

I 
I 
I 
I 
i 

MEDIATORS AND MEDIATION COUPLES SERVICES 
PRIVATE PUBLIC 

SUCCESSFUL MEDIATORS 
Personal i ty  t r a i t s  
Object ive, c r e d i b i l i t y  
Experience, knowledgeable 
Support of bar and bench 
Do not know 

SUCCESSFUL MEDIATION COUPLES 
Socioeconomic, charac te r i s t i cs  
Capacity to address appropriate issues 
Acceptance of divorce 
A b i l i t y  to cooperate, communicate 
Concern for  ch i ldren 

MOTIVATION TO TRY MEDIATION 
Desire to avoid court 
Save money and time 
Attorney, judge pushed i t  
Law requires 
Prefer se l f -de terminat ion ,  

bet ter  fo r  ch i ld  
Other 

N = 288 
33.3 
31.9 
28.1 

1.1 
5.6 

N = 235 
5.5 
3.4 

34.9 
46.4 

9.8 

N = 77 
35.0 
26.0 

1.3 

33.8 
3.9 

N = 85 
34.0 
31.8 
27.1 

1.2 
5.9 

N = 64 
10.4 
1.5 

28.4 
44.8 
14.9 

N = 68 
27.9 
20.6 
4.4 

10o3 

30.9 
5.9 

I 
I 
I 
I 
I 
I 
I 

NOTE: The N fo r  the variables in this table refers to number of 
"answers" given by the organizations and re f l ec ts  mul t ip le  
choice (up to two) in answering the questions. 
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Table 13 

OPINION OF PRIVATE AND PUBLIC MEDIATION SERVICES 
ON UNAUTHORIZED PRACTICE OF LAW, DUAL REPRESENTATION, UNCONSCIONABLE AGREEMENTS, 

THE ATTITUDES OF THE JUDICIARY AND THE BAR TO DIVORCE MEDIATION, 
IN PERCENTAGES, 1981 

VARIABLES SERVICES 
PRIVATE PUBLIC 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

NON-LAWYER MEDIATORS RUN THE RISK OF 
UNAUTHORIZED PRACTICE OF LAW. WHAT ARE 
YOUR THOUGHTS ON THE ISSUE? 

No opinion 
No great r i sk  
Concerned about i t  
Does not apply 

N = 4 7  
8.5 

36.2 
53.2 

2.1 

WHAT ARE YOUR THOUGHTS ON LAWYER-MEDIATORS 
BEING CHALLENGED FOR DUAL REPRESENTATION? 

No opinion 
Have pr ivate attorney look agreement over 
No great r isk  
Concerned 

N = 4 7  
31.9 
14.9 
27.7 
25.5 

WHEN COUPLES REACH AGREEMENT THAT MEDIATOR 
THINKS TO BE HARMFUL TO CHILDREN OR 
UNCONSCIONABLE, WHAT DOES THE MEDIATOR DO? 

Never happens 
Stop mediation 
Tel l  couple that  mediator disagrees 

and o f fe r  other options 
Other 

N : 40 
15.0 
17.5 

65.0 
2.5 

WHAT IS THE ATTITUDE OF THE LOCAL JUDICIARY 
TO DIVORCE MEDIATION? 

Favorable 
Negative 
Neutral 
Mixed 
Ambivalent, some reserves 
Do not know the i r  opinion 

N = 253 
32.4 

3.6 
2.8 
7.9 

12.3 
41.0 

WHAT IS THE ATTITUDE OF THE LOCAL BAR? 
Favorable 
Negative 
Neutral 
Mixed 
Ambivalent, some reserves 
Do not know the i r  opinion 

N = 254 
19.3 
6.7 
2.0 

I I . 0  
22.0 
39.0 

N : 38 
21.1 
34.2 
44.7 

N = 37 
43.3 
13.5 
21.6 
21.6 

N = 38 
15.8 
13.2 

65.8 
5.2 

N = 57 
68.3 

1.8 
1.8 
8.8 
8.8 

10.5 

N = 5 7  
57.9 

1.8 
3.5 
7.0 

17.5 
12.3 
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Establishment of the C~j_U_~L~Co~ 

The Los Angeles Conciliation Court was established by statute in 1939to 

"protect the rights of children and to promote the public welfare by 

preserving, promoting and protecting family life and the institution of 

matrimony, and to provide means for the reconciliation of spouses and amicable 

settlement of domestic and family controversies." Although it was the first 

conciliation court to be established in California, it remained a small unit 

within the Domestic Relations Department and its staff consisted of only two 

workers, neither of whom was a licensed marriage or family counselor. The 

Court's evolution to its present stature can be traced to a series of changes 

initiated by its presiding judges. As a court publication readily 

acknowledged, "It cannot be overemphasized that the success of a conciliation 

program (depends upon) direct control of an interested and concerned judge." 

The first series of changes in the Conciliation Court occurred in 1954 

under the direction of Judge Louis Burk who recognized the Court's potential 

to aid couples with marital difficulties. He also recognized that the 

Conciliation Court needed upgrading if it was to realize its potential. As a 

result, he added an experienced, trained counselor with a Master's degree in 

psychiatric social work to the staff and encouraged the bar and bench to refer 

couples with an interest in reconciliation to the Conciliation Court. 

In many respects, the counseling program that emerged foreshadowed the 

courts' later operating procedures in the delivery of mediation services. For 

example, in the original counseling program, a crisis intervention perspective 

was adopted. Couples were seen for a single session lasting one to two hours 

and had the option of scheduling a follow-up session. Although the director 



of the program initially feared that this time frame would be inadequate to 

properly address complex marital problems, he quickly became convinced that a 

limited amount of time both helped to focus couples and to limit discussions 

to those issues of immediate concern to the bench. Another aspect of the 

program was that a reluctant party could, as a last resort, be subpoenaed to 

appear for marriage counseling if their spouse was interested in 

reconciliation. Finally, while counseling sessions were confidential, 

agreements generated in counseling became court orders with violators subject 

to contempt actions. Not surprisingly, citations were rarely ordered and were 

used chiefly as "psychological weapons". 

In the ensuing fifteen years, the Conciliation Court grew and expanded 

its services. By 1957, it consisted of 10 counselors who handled 1500 cases 

per year. In 1967, it began offering services at branch courts located in the 

county outside downtown Los Angeles. Reconciliation rates increased from 

about 50 percent in the late 1950's to 70 percent and higher by the late 

1960's. Even more impressive, the Court's in-house follow-up with reconciled 

couples indicated that three out of four marriages were still intact one year 

after contact with the Conciliation Court appearance. In addition, the staff 

felt certain that the process benefitted even those who failed to reconcile. 

As the director noted, the sessions may have helped "to close the book 

gently." A number of national magazines published articles about the 

program. By the end of the 1960's, nearly a third of California's counties 

offered conciliation court services. 

Two pieces of legislation were enacted by the state in 1970 that 

generated new types of cases for the Los Angeles Conciliation Court. One 
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permitted the courts to require premarital counseling for minors. This 

remains one of the three primary activities of the Los Angeles Conciliation 

Court. The second influential piece of legislation, the California 

Family Law Act, eliminated the need to establish fault in cases of divorce. 

Reflecting changing societal attitudes towards divorce and the award of 

custody, the new law paved the way for custody mediation at the Conciliation 

Court. 

In 1973, Judge Jack Ryburn began to send a limited number of couples who 

were already divorced to the Conciliation Court for counseling. The goal of 

the intervention was to help couples communicate, work out their own custody 

and visitation arrangemer,'- and avoid continued bitterness and conflict. 

These cases were new to the court staff. Indeed, at the time, there were 

virtually no public or private sector models to follow. In meetings, the 

staff discussed whether it was feasible to help couples who had been fighting 

for years to quickly reach a resolution to their dispute. It was decided that 

it was indeed possible to mediate custody modifications. In fact, the pro- 

cess was so successful that in 1977, presiding Judge Christian Markey 

established a local court rule requiring that all couples with custody or 

visitation disputes at either pre- or post-decree stages meet with counselors 

at the Conciliation Court. In that first year, counselors produced custody 

agreements reached in mediation in slightly less than half the cases referred 

for service. Simultaneously, the Conciliation Court's services began to be 

viewed as cost effective methods of relieving crowded dockets. 

Despite its successes, the Conciliation Court's position was far from 

secure. Its wellbeing was tied to the presence of a supportive, presiding 
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judge as well as county funding. The first step in establishing a mere secure 

financial base for the Court occurred in 1975, with the passage of legislation 

known as the Chel Bill. This bill increased divorce filing fees by $2 and 

marriage license fees by $5. The fees were to be matched by county money and 

used to support the Conciliation Court. Implementation of the bill was set 

for 1977. However, in 1976 the county cut its funding for the Conciliation 

Court dramatically, and this jeopardized implementation of the Chel Bill. The 

chief administrative officer of the Superior court did not favor the reduction 

but noted pragmatically, "it had to be done. We're a public agency, and if 

the public wants to reduce, we have to reduce" (Zolin, 1982). Funds from the 

Superior Court partially supported the mediation service through 1976 but six 

counselors were dismissed. In addition, two branches of the Conciliatio~ 

Court were closed. These branches, referred to as Neighborhood Service 

Centers, served the largely Hispanic community of East Los Angeles and the 

predominantly Black community of South Central Los Angeles. These sites had 

been opened in late 1973 because it was felt that many minorities were not 

being served by the central court due to the difficulties and costs involved 

in transportation, and language barriers. In 1976, the East Los Angeles 

Center held 256 conferences and the South Central Center held 155. After the 

funding cutback in 1976, both centers closed and neither has operated since. 

Implementation of the Chel Bill took place as scheduled in 1977 but the 

experience demonstrated the importance of obtaining a secure funding base and 

avoiding reliance on County funds. To accomplish this, a group of civic 

leaders and former Conciliation Court clients organized "The Friends of the 

Conciliation Court". After implementing the Chel Bill in 1977, the same group 
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went on to lobby extensively for Senate Bill 961 in 1978. This bill mandated 

that custody/visitation disputes be mediated and increased the marriage 

license, modification, and divorce filing fees by $5, $10 and $15, 

respectively, to support the Conciliation Courts in California. The future 

of the Conciliation Court became secure in 1980 when Senate Bill 961 was 

passed and signed into law. 

Today, the Los Angeles Conciliation Court remains housed within the 

Family Law Department. During the 1981 calendar year this Department 

processed over 45,000 divorce filings and nearly 15,000 modifications. It 

conducts its ~ ~iness in the Central Court, located in downtown Los Angeles, 
1 

and in 8 full-. !me and one part-time branches. 

The Mediation Process 

Cases involving contested child custody and visitation are routinely 

flagged through Order to Show Cause proceedings and daily calendar calls. At 

the daily "call of the calendar", the judge informs couples and their 

attorneys that all custody and visitation disputants must proceed to the 

Conciliation Court. Attorneys obtain required forms from the clerk and 

accompany their clients to the Conciliation Court. Few cases escape a media- 

tion attempt. In the words of a recent presiding family court judge, "No 

way, under this God's heaven, will they miss the conciliation process" (Mills 

1982). Indeed, judges have been known to refer couples back to mediation 

after an unsuccessful attempt. 

In recent months, greater proportions of litigants and attorneys have 

I 



voluntarily called the Conciliation Court to schedule an appointment with a 

counselor. Stipulations to mediate are commonly mailed to the court and the 

parties are sent an appointment date by return mail. Parties may also bring 

their stipulation to the court on the day they wish to be seen, although a 

counselor may not be available. Stipulations may translate into savings in 

time and money for litigants as well as the Conciliation Court. For the 

litigant, it may eliminate the need to wait to see a counselor. For the 

C~nciliation Court, the procedure affords greater staff control over the flow 

and distribution of cases. 

Despite this, the central court retains the philosophy that custody and 

visitation problems are best handled by immediate intervention, and that 

couples are psychologically ready to resolve problems on the day they go to 

court. Thus, the Conciliation Court offers services to families on the day 

they go to court as well as in advance by appointments° 

The Mediation Session 

At the Conciliation Court, clients or their attorneys complete a brie~ 

informational form which is collected and distributed to available counselors. 

When all counselors have been assigned cases, those couples who cannot be seen 

are scheduled for future appointments. Typically, all mediation clients 

attend a brief orientation program about mediation and its benefits for 

children while the counselors briefly meet with the attorneys to discuss the 

case and the mediation proceedings. A Conciliation Court document alerts 

counselors to the possibility that some attorneys may try to litigate the case 

during a meeting and it is the counselor's responsibility to recognize and 

prevent such activity. Counselors are also informed that they must never see 
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either attorney alone. Such an activity on the part of a "neutral" mediator 

may erode the counselor's credibility with the opposing counsel and jeopardize 

the integrity of the program. Finally, it is suggested that attorneys can 

provide useful insights into the case and may even be helpful later in the 

session when they may be called in to speak with an unrealistic client. 

Informally, counselors also recognize that such conferences can be used to 

gather sensitive information about substance abuse or medical history that 

would not be volunteered with clients present. Such meetings also give 

mediators an opportunity to see how well attorneys work together. After this 

initial meeting, attorneys usually leave and the counselor meets with the 

couple alone. 

Typically, a mediation begins with a detailed explanation of the process. 

Although the counselors vary in their presentations, the explanations convey 

similar information. As one counselor puts it: 

"My role is to try and work out an agreement with you for custody and 
visitation. Since your children are young, you are going to have to work 
together as parents for a long time. The court wants you to get to the 
point where you can work things out and detour the court process. 
Everything discussed here is confidential and, although I might share my 
opinions with you, I will not make a recommendation to the court. It's 
up to you to make a decision." 

Following this introduction, the counselor will attempt to dispel some of 

the parties' anger and provide them with a chance to "be heard." Some 

counselors use individual conferences with each parent. As the official 

training manual notes, "It is essential to talk separately with each principal 

involved." Other counselors, however, favor joint sessions and feel that this 

approach enhances inter-party communication. Most counselors agree that a 

strong background in counseling is helpful in divorce mediation. The mediator 
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must be able to both elicit strong emotional issues and terminate unproductive 

debates. But counselors differ in the amount of time they devote to e~tional 

issues dealing with the causes of the divorce. While some try to address 

underlying issues before discussing settlement options, others deal with 

underlying issues only if they are obstacles to agreement-making. As one 

counselor put it, "there may be (couples) who can reach an agreement after 10 

sessions, but I don't do 10 sessions." Indeed, most counselors never approach 

the official Conciliation Court limit of six sessions with any one family. 

Not surprisingly, some counselors are frustrated by the short-term nature of 

mediation interventions. In the words of one mediator, "Sometimes that is 

unsatisfying, but other agencies have to pick up from there and go beyond." 

If parents are able to transcend their anger and resentment, they can 

begin to explore settlement options. One counselor describes this state as 

the "negotiation and compromise" phase of mediation. This portion of the 

session involves educating parents about the legal process, possible custody 

and visitation arrangements, the developmental needs of children at various 

ages, and appropriate means of responding to an ex-spouse. The focus is on 

generating solutions and planning for the future of the children. Counselors 

help parties to express their concerns and opinions. Cases where parents make 

allegations of abuse or neglect are routinely referred for child custody 

investigations or psychiatric evaluations. Mediators do not attempt to verify 

the accuracy of such allegations themselves. 

Although children are not routinely seen by most mediators, some 

counse ors prefer to see children in mediation if the parents present 

dramatically different versions of the child's needs and preferences. A few 
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counselors routinely meet with the children in order to assess their 

adjustment to the divorce and to gain insights that can be shared with 

parents to help them reach a beneficial agreement. 

In practice, the initial mediation session is unlikely to last more than 

2 or 3 hours. Although the majority of cases are disposed of in a single 

session, a significant number of cases are scheduled for a second 

appointment. Cases deemed to be inappropriate for mediation include clients 

who are intent on litigating their dispute or those fail to show up for a 

mediation session. Other types of inappropriate cases involve parents who 

have a history of psychiatric hospitalizations, or cases involving serious 

allegations of violence, neglect or substance abuse. Exceedingly hostile 

couples with voluminous court files are else regarded as poor mediation 

candidates and only a limited amount of time is allotted to them. Equally 

difficult are cases in which only one person wants the divorce and the 

abandoned party seeks revenge. Counselors are aware that some of these cases 

should not be settled in mediation and usually wontt hesitate to send these 

cases back to court. As one counselor puts it, "I would rather not write a 

plan when a family is not ready for it than to pretend to write one." 

Typically, cases that are not resolved in mediation are referred to one 

of two separate, court-based agencies designed to provide information to 

facilitate judicial decision-making. These are the court's Child Custody 

Investigators or Psychiatrists. The investigators, like the Conciliation 

Court counselors, are employees of the court. The psychiatrists are 

independent contractors. The cost of an investigation averages about $500, 

while a psychiatric evaluation averages $75 to $95 per interview for a total 

II 



cost of $800 to $900. Both investigators and psychiatrists conduct extensive 

investigations of family members and make recommendations to the court 

regarding the most appropriate custody/visitation arrangement. 

Nothing discussed in the mediation session in the Los Angeles Concilia- 

tion Court is shared with the judicial officers, investigators or court 

psychiatrists. The rationale behind this strict confidentiality procedure is 

that it encourages parties to share information with the mediator and 

negotiate with their ex-spouses. It is also felt that information gathered 

in mediation is too subjective and incomplete to be used in generating an 

evaluation and recommendation. While there are some mediators in the" Los 

Angeles program who regret the loss of information that ensues from a strict 

confidentiality system, confidentiality is favored by the program's director, 

most of its mediators and the organized bar. Although attempts have been 

made, the presiding judges have never allowed mediators to be subpoenaed, and 

most experienced family law attorneys seem supportive of this provision. 

In 1981, 4,458 petitions concerning custody and visitation matters were 

processed by the Conciliation Court. Nearly half of these cases resulted in 

some sort of an amicable agreement, and were diverted from the judicial 

system. Many mediated agreements are drafted by the counselor on forms 

provided by the court, however, it is not uncommon for attorneys to write up 

agreements. Overall, counselors agree that they do not feel bound by any 

"judicial norms" and the agreements they draw up are diverse and tailored to 

the family. 

After the agreement is completed, parents sign the form. Copies of the 
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draft are provided to the parents and the original is given to one of the 

court typists for final preparation. A principal family counselor checks over 

the agreement before it is sent to the bench. At the courtroom, a county 

clerk examines the agreement and compares it to previous orders. It is a rare 

occurrance when a clerk returns an agreement to the Conciliation Court for 

modification. Once the agreement passes the scrutiny of the clerk, it is 

stamped with the supervising judge's signature and is mailed to the parents 

and attorneys. If none of these parties registers an objection within the 

next I0 days, the agreement becomes an Order of the Court. 

Although the exact percentage is unknown, a large percent of clients 

return to the Conciliation Court to either make formal legal modifications Or 

receive help with a custody or visitation problem. Counselors are pleased 

that clients can reenter the system without difficulty and assume that many of 

these parents would litigate if the Conciliation Court could not be approached 

directly. 

While Conciliation Court counselors do not officially discuss the 

financial aspects of the divorce, public sector mediation of these issues is 

now available through three experimental attorney mediation panels, the 

newest of these panels is in the Central Court, the two older programs are in 

outlying branches. The presiding judge invites attorneys to serve on the 

Central Court panel for six months. The selections are based on the judges' 

personal knowledge of the attorney's reputation and expertise in family law. 

There is no obligation to serve on the panels, and no financial compensation, 

but few attorneys turn down the judge's invitation. 
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The ~J~IJ~_~ of the Conciliation Court 

The staff of the Los Angeles Conciliation Court consists of a director, 

two principal family counselors, seventeen senior family counselors or 

mediators, and nine clerks and secretaries. In addition, there are student 

interns who work at the court one day a week. 

The current director was appointed to this position in 1977. He had been 

a counselor in the Conciliation Court since 1971, working in both a branch and 

the central court. Me is a firm believer in mediation and feels strongly that 

custody/visitatlon mediation can provide families with a better resolution to 

their problem and that mandatory mediation successfully promotes utilization 

of a valuable service. 

The two principal family counselrs are responsible for daily operations 

of the court. Along with the director, these counselors handle inquiries 

about the program from other courts, professionals, and parents around the 

country. In addition, they distribute cases to counselors , set appointments, 

monitor the processing of written agreements through the judicial system, 

train new counselors and supervise interns. Interns are generally social 

work, counseling, or psychology students from the local universities assigned 

to the Court for a five month period. Typically, the interns work at the 

central court, although a few have been placed in branch courts. 

The entire clerical, or support staff, is located at the central court. 

They process the paper work generated by the mediation and counseling sesions 

and maintain statistics regarding the number of agreements generated in 

mediation. 

The mediation staff is comprised of seven women and eight men, most of 
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whom hold Master's degrees in social work. Six counselors are located at the 

central court while nine work in the outlying branches. On a weekly basis, 

central court staff meetings are held with the Director, the principal family 

counselors, the counselors and the supervisor of the support staff. In addi- 

tion, smaller groups of central court counselors hold informal meetings to 

discuss issues and techniques of mediation. Once a month, counselors from the 

branch courts come to the central court for a joint staff meeting. This 

encourages a sense of community as well as the development of procedural 

uniformity. 

Counselors at the Conciliation Court view mediation as a pragmatic goal- 

oriented process aimed at helping people to resolve disputes. Few, if any, 

would describe their work as "therapy." As one mediator puts it: "I tell 

people I am not interested in changing their feelings, but I am interested in 

changing their behavior." Of course, there 

mediation and counselors talk about helping 

conflict" when they describe their work. 

is an element of  therapy in 

families "to resolve pain and 

Despite general consensus about the goals of mediation, the counselors 

differ in the weight they assign to service delivery, their opinions regarding 

who ought to be routinely included in mediation sessions, the average length 

of their intervention, and the degree to which they specialize in particular 

types of cases. At one extreme, there are counselors who are extremely sensi- 

tive to the constraints of working in a high volume, public service setting. 

For these mediators, the priority is to provide services to as many families 

as possible with the least amount of delay. This type of counselor sees many 

clTents and generally meets only with the parents and attorneys and less 

commonly sees the children or other third parties. 
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At the other end of the spectrum are those counselors who tend to view 

the role of mediator as that of a clinician working towards a specific client 

outcome. Their priority is to spend whatever amount of time is needed to help 

people cope with and solve a given problem. As a result, these counselors 

tend to hold lengthier mediation sessions, often schedule follow-up 

appointments, and interview the children and other family members, including 

new spouses. These counselors also conduct more mediations and fewer marriage 

or pre-marital counseling sessions than their counterparts with a more 

developed public servant perspective. 

Naturally, there are positive and negative aspects to both approaches. 

Counselors who are concerned about the high volume of cases and who respond by 

accepting a heavy caseload are appreciated because they help to reduce the 

backlog. The Conciliation Court tries to provide prompt service, and 

budgeting constraints preclude hiring additional counselors. On the other 

hand, clinically oriented mediators achieve a slightly higher agreement rate 

and this is recognized to be essential and fortunately, the staff recognizes 

the contributions made by both types of counselors and evidence great respect 

for one another. 

Sources of Job Satisfaction end D i ~  

Although counselors operate under a great deal of stress, most are highly 

satisfied with their jobs. Part of the satisfaction is due to professional 

pride. One mediator, herself a Ph.D. level psychologist, describes the staff 

as "one of the best groups of public employees ever assembled." This evalua- 

tion is supported by external facts. For example, mediators at the Los 

Angeles Conciliation court are among the highest paid mental health employees 

in the county system. Competition for these positions is intense; over 200 
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applications were received for the most recent position. The administration 

reinforces a sense of self-worth by reminding the staff of their involvement 

in a novel and experimental program allowing counselors a great deal of 

autonomy in their work and promoting creativity in mediation. Recent 

presiding judges have also promoted high staff morale. Although judges have 

little routine contact with the counselors, they do attend professional forums 

sponsored by the Conciliation Court and use these occasions to publically 

praise the quality of the staff and the service they render. 

Although the ability to produce agreements is valued and the terms 

"effective counselor" and "high agreement rate" are often used synonymously, 

mediators report that they feel little or no administrative pressure to 

generate agreements. The administration's main concern is that the 

agreement rate remain at an acceptable level, generally, 50% or above. One 

of the principal famlly counselors notes that "Newer counselors feel anxiety 

about falling below 50%. I tell them not to worry about it; it will average 

to at least 50%. The less they worry, the more effective they are." Another 

counselor commented, "I used to worry about it (his agreement rate). Now I 

don't even know what it is." However, he continued by saying that he would 

feel badly if it fell below 50%; "l'd feel I was ruining the team average or 

something." Although individual agreement rates are public information, the 

staff members seem relatively oblivious to them. They recognize that the 

failure to resolve a dispute may depend as much on the disputants as on the 

mediator and that some families are not appropriate candidates for mediation 

or are simply not ready to reach an agreement. 

Perhaps another reason that staff members do not emphasize agreement 

rates is because mediation is rewarding in other ways. One mediator asserts 
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that "success is when I feel good about (what has occurred in mediation) not 

the outcome in terms of an agreement." And another mediator notes, "I see 

this as a little miracle place--a place to reduce pain and suffering." 

Counselors also enjoy aspects of doing crisis intervention work. As one 

counselor put it, "I am the kind of person who likes impact. (Crisis work) 

affords that kind of dynamic environment.,, Another finds it exciting "not 

knowing until the end who wi I agree and who won't." 

On the other hand, counselors are often frustrated by the short-term 

nature of the mediation intervention. Time constraints can inhibit the 

potential for long-term, therapeutic effects. "It is unrealistic to expect 

changes in two hours," notes one. And another admitted: "Some weeks I get 

depressed. I feel l've had no impact. I invested a lot of time. ~thing 

happened, and that kid has to live with it." 

The anger of parents in mediation is also a source of frustration to 

counselors. Some counselors report they tire of "all the yelling and 

screaming." They note that It is easy to "get caught up" in the anger. 

Counselors in outlying branches have the added pressure of having no duty 

counselor or clerical staff to serve as buffers. Not surprisingly, stress 

does seem to affect all counselors at one time or another, but that "stressed 

out" feeling, as it is commonly known, does seem to become more manageable 

with time. 

T h e ~ o f  Users 

The reactions of users to the mediation process are best gleaned from a 

data collection effort conducted with clients at the Los Angeles Conciliation 

Court. During August-December, 1981, clients at the Central Office of the 
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Conciliation Court were asked to complete a questionnaire while waiting for 

mediation. Nearly 370 individuals agreed to complete a survey, although 

nearly as many, about 340, refused to participate. Refusals were generally 

due to the fact that clients were busy consulting with attorneys prior to 

mediation, or were anxious and could not concentrate on the task. A number 

of this later group asked to be included in follow-up interviews and nearly 

30 of them were in fact interviewed at the second point in time. There was 

no evidence that those who agreed to participate did so because of either 

particularly positive or negative views of the Court. i Three months after 

mediation, a second interview was conducted by telephone with 276 clients. A 

final interview with 213 clients took place approximately 13-15 months after 

the initial contact. 

Based upon this information collection effort, it was discovered that the 

Conciliation Court serves a heterogeneous population that resembles the popu- 

lation of Los Angeles County. About half are Anglos, another quarter are 

Black and another quarter are Hispanic. Asian-Americans and Native Americans 

i Of those who agreed to participate, about half were not able to finish the 
entire questionnaire prior to being called in for mediation. This does not 
necessarily indicate a shorter waiting period for these cases, as these indi- 
viduals may simply have had other issues (e.g., attorneys, children) to attend 
to while they were waiting. A subsequent interview specifically asked respon- 
dents whether they had to wait too long to get into mediation reveals no 
differences between the responses of those who completed only part of the 
questionnaire and those who completed all the items. Overall, we feel fairly 
certain that the individuals finishing all the questionnaire had not had a 
more frustrating and hence negative experience due to long waits to receive 
mediation. Therefore our follow-up interview, 3 months after mediation, 
focused on recontacting those individuals who completed the entire initial 
questionnaire. Many but not all of those completing merely a portion were 
recontacted. A total of 276 Phase II, post-mediation, interviews were 
conducted, generally by telephone. A final interview took place on the 
average 13-15 months after the initial contact: 213 individuals were inter- 
viewed at this final point in time. 
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made up less than 5 percent of the sample. The range in educational levels 

among respondents is also diverse. About 10 percent had not completed high 

school, 20 percent graduated from high school but did not continue, 40 

percent received some college or trade school education, and a third of the 

sample had graduated from college. 

The Conciliation Court mediates new custody and visitation disputes as 

well as modifications of existing orders. However, upon their arrfval at the 

Conciliation Court, most couples were separated but not divorced. Only 14 

percent were remarried. On the average, the pre-divorce couples had been 

separated for 11.9 months. The post-decree clients had been separated for an 

average of 2.8 years. About half the respondents had never been to court 

about a custody or visitation matter. Another third had appeared once or 

twice. Most of the marriages had lasted about 7 or 8 years, and about half of 

them involved only one child while 40 percent were families with two 

children. Custody and visitation disputes that come to the attention of the 

court most typically involved children between 4 and 10 years of age. 

By the time they reached the Conciliation Court, most individuals 

reported that the issue of spousal support was settled, about half had already 

divided the property, and about 40 percent had resolved the issue of child 

support. Among those with a child support agreement, monthly payments 

averaged $290. Among those without a child support agreement, almost half 

believed there was a great deal of disagreement on the issue. Upon arrival at 

the Conciliation Court, most (60%) respondents reported the children were 

living with their mothers, although a third (30%) reported that joint physical 

custody was in effect. 
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Immediately prior to mediation, almost 40 percent of the respondents 

described cooperation with their ex-spouse as "impossible" and 16 percent said 

they no longer made any attempt to communicate. As one husband notes, "We 

can't talk about the weather." Cnly four percent said that it was relatively 

easy to cooperate with an ex-spouse. Nearly 30 percent of the female 

respondents said there had been "quite a bit" or "a great deal" of physical 

violence during the relationship. Prior to mediation, about 40 percent of the 

individuals had been to a counselor. 

In the first interview, most respondents approved of the job their 

attorney was doing, regarded their legal fees to be reasonable, and felt their 

attorney was supportive of mediation. Respondents were fairly evenly divided 

on the issue of judges discriminating against fathers in awarding custody. 

The split was clearly by gender. Seventy-five percent of the women thought 

judges were fair, while seventy percent of the men thought they were biased. 

On the average, respondents gave themselves a 60/40 chance of receiving a 

favorable award in a court hearing. Chances in mediation were rated 40/60. 

Further, men and women evaluated their chances very comparably; women were not 

significantly more confident of receiving custody. 

While most of the Los Angeles respondents r epc.rted that they only 

attended one mediation session, a substantial number (43%) received 

appointments to attend additional sessions. On the average, clients reported 

receiving three hours of mediation. Many parents were somewhat confused 

about the purpose of mediation as the session began. For example, a number 

seemed to feel that the goal was to produce a reconciliation. For other 

clients, the key problem was feeling uncomfortable and nervous about the idea 
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of dealing with their spouse. Some feared that their spouse would try to 

prove them unfit .  Others were convinced their spouse would lie and try to 

manipulate the mediator. As might be expected, many found mediation a 

difficult experience. While almost half reported that they felt tense, angry 

and defensive during much of the mediation, most felt it was a less demanding 

experience than a court hearing. Most also noted that the mediator kept the 

discussion on track, gave them a chance to express their views, and provided 

options without pressuring couples to settle. 

Respondents typically (75%) reported that the mediator spoke with their 

attorney. For some, it was reassuring to have a lawyer present, despite the 

fact that it created additional expense. Others felt it was a waste of money. 

As one woman observed, "I paid my attorney for reading the newspaper." About 

a third of the respondents noted that their children were seen by the 

mediator. A clear majority (71%) of the parents felt that mediation focused on 

the children and about half felt the process provided them with information 

about child development and children's needs in divorce. 

When respondents were reinterviewed 3 months following the mediation 

session, the majority (over 80%) said they would recommend mediation to their 

friends, and nearly as many favored the mandatory mediation of custody 

disputes. These findings hold even among those who did not report reaching 

an agreement. About 60 percent of the respondents reported settling in 

mediation, and about 40 percent classified the settlement as a permanent 

agreement on custody or visitation. Most of those who produced agreements in 

mediation suspected that they would have been less pleased with a judicial 

award made after a court hearing. About a third of those who resolved their 

dispute in mediation also credited the process with improving their relation- 
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ship with an ex-spouse. 

successful in mediation. 

relationship any worse. 

This benefit did not carry over to those less 

However, few actually felt that mediation made the 

At the time of the second interview almost 60 percent of those who 

reached an agreement in mediation, and almost half of those who did not, 

reported having joint custody. This high incidence of joint custody arrange- 

ments is a reflection of California's strong joint custody legislation. 

Judges are required to provide written explanations if they award sole custody 

in cases where one or both parents have requested joint custody. They also 

entertain petitions for modification from sole to joint custody without the 

customary waiting period following the promulgation of final orders. 

At the final interview, generally 13 to 15 months after the initial 

contact, over half (57%) of the respondents had agreements calling for joint 

custody of the children; a third (32%) of the respondents reported custody 

was awarded to the mother. While joint custodians were less satisfied with 

the time they spent with their children than were full-time custodians (55% 

vs. 87%) they were more satisfied with the allotted time than were non- 

custodians (55% vs. 28%). By the final interview, 35 percent of the sample 

were remarried or cohabiting. Most ex-spouses lived in close proximity to 

one another with 70 percent lived within 30 miles and 40 percent no further 

than 10 miles apart. Over 40 percent of the respondents reported that 

visitation took place less often than at the second interview and 20 percent 

claimed it occurred with no particular regularity. Despite this, nearly 80 

percent reported their children were accepting of the divorce and most (70%) 

acknowledged that the child had a good relationship with the other parent. 

At the final interview nearly half the sample classified themselves as 
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"very dissatisfied" with the legal system in general, while less than 30 

percent were either "somewhat" or "very" satisfied. Frequent complaints 

focused on the rushed and impersonal aspects of court. One woman said she now 

understands "why some people don't even bother to get a divorce." By 

contrast, nearly 70 percent were glad they trled mediation and less than 20 

percent expressed any regret about the experience. A clear majority continued 

to favor mandatory mediation on child related issues and ever half (57%) felt 

mediating financial issues would have been a good idea. 

T h e ~ ~ t h e  Judlc~al andL~g~nuLLtlel 

Mediation ef custody and visitation disputes is widely accepted in most 

of California as a positive alternative to litigation. Most of the questions 

surrounding mediation address the format and function of mediation rather than 

its appropriateness in resolving custody and visitation disputes. 

Judicial support is evidenced by the attendance of a number of 

Caiifornia~s judges at conferences on mediation, and their testimony in favor 

of legislation making the process mandatory. In addition, a prominent 

California judge collaborated with a researcher who has studied the effects of 

divorce on children to create a video tape designed to educate parents on 

divorce and child custody. The tape has been utilized in both San Francisco 

and Los Angeles Courts to orient parents to the mediation process. 

The attorneys who work within the legal sysem in the Los Angeles Superior 

court vary in their familiarity with the Conciliation Court processes. 

Attorneys who are at the Conciliation Court on a regular basis tend to be the 

most supportive and see mediation as a more appropriate forum for the 

resolution of custody and visitation disputes than the courtroom. As one 

attorney put it: "it sets societal expectations about a person's capacity to 
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resume control over his or her own life. Mediation is the least intrusive way 

to resolve a dispute." 

At the other end of the spectrum are the system's critics. One 

experienced and prominent family law attorney stated that "The current system 

causes a great waste of time. The assumption is that people will settle 

rather than wait (for a court hearing) but that really doesn't happen. And 

cases should not be settled because people have to wait around or it takes too 

long or it is too expensive not to do so." Unsupportive attorneys often 

convey their skepticism to their clients. A few attorneys have attempted to 

avoid the process by arriving late at the Conciliation Court and insisting 

that an appointment for another day would constitute a hardship. 

Nonsupportive attorneys may advise their clients not to sign agreemenffs 

reached in mediation. And a few have been known to turn the mediaticn 

process into an adversarial intervention by not informing opposing counsel 

that there is a custody dispute until the first court appearance, and forcing 

the other parent into mediation without any warning. 

Still other attorneys are simply uninformed. Although these attorneys do 

not intentionally mislead clients, they do not know enough about the process 

to provide accurate information. For example, one attorney was overheard 

explaining the process as "an investigation" to be followed by a "counselor 

recommendation to the court." Attorneys have been known to tell a client 

that the Conciliation Court will try to effect a reconciliation, and since 

some attorneys do not realize that they have 10 days in which to nullify a 

mediated agreement, they may instruct clients not to sign any agreement 

generated in mediation. 
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Fortunately, most attorneys who are involved with the mediation process 

on a regular basis feel positive toward the staff and the service, and support 

the policy of confidentiality. The Conciliation Court provides them with 

assistance with emotional issues that they feel least adept at handling. As 

one attorney notes: "I do not enjoy dealing with clients' anger and failed 

expectations." And in the words of another: "Custody battles are horrible. 

I don't sleep at night." 

The Los Angeles Conciliation Court remains unique in several respects. 

Its scale makes it the largest program in the nation. It also moves clients 

directly from a court appearance into mediation and adheres to the view that 

couples are psychologically prepared to resolve problems on the day they come 

to court. The Los Angeles Conciliation Court guarantees its clients' 

confidentiality. It also makes a mediation attempt mandatory in all cases of 

contested child custody and visitation and this is strictly adhered to by 

judges, referees and other judicial personnel. Lastly, the program continues 

to change and experiment. In point is the Court's recent move to establish a 

system whereby coup es schedule their mediation sessions on an appointment 

basis and to organize panels of private attorneys to mediate financial 

disputes. 
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Appendix I 

Sample Mediation Cases 

Case One 

Mr. and Ms. H. arrive at the Conciliation court's central office at 

8:30 a.m., and by 9:00 a.m. their case has been assigned to a mediator. The 

mediator begins by inviting both attorneys into her office to discuss the 

background of the Case. The attorney for Ms. H. says that his client is not 

interested in joint custody but he is not sure why she dislikes the idea. 

Mr. H.'s attorney volunteers that his client wants joint ~ custody, but 

agrees that his wife should retain physical custody. The mediator explains 

that she will discuss the e,~ticnal aspects of joint custody with the couple 

and will then ask the attorneys to come back to discuss the legal aspects. 

The attorneys leave the office; one remains nearby, the other goes to another 

hearing. 

The mediator begins the session with Mr. and Ms. H. by reviewing the 

status of the marriage. Both parties are about thirty years of age. They 

have been married for seven years and have a seven year old daughter but 

have spent the last year apart. Ms. H. explains that she finally realized 

that the problems in the marriage could not be resolved and, so she has 

recently agreed to the divorce. The mediator notes that this past year has 

given them a chance to try out some vTsitation arrangements. She asks how 

the present schedule suits each parent. Ms. H. feels there are problems. 

She insists that Mr. H. does not respect her attempts at protecting and 

disciplining their daughter. She is angry that her husband "shows up when 
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it's convenient, just for a good time." The mediator acknowledges that this 

can cause hard feelings, but points out that there are also daily rewards in 

child rearing. Ms. H. agrees that this is true. 

The second problem that is discussed is Mr. H.'s current living 

arrangement. He lives with his mother and her boyfriend. Ms. H. maintains 

that when their daughter visits she has nowhere to sleep except with her 

grandmother and the boyfriend. The mediator stresses the need for the child 

to have her own bed and a place she can call her own while staying with Mr. 

H. He agrees to see that his daughter gets her own bed and Ms. H. is 

satisfied. 

The focus of the mediation session returns to the more pressing issue of 

the parents' differences in child rearing styles. Ms. H. finds it impossible 

to believe that she could deal with Mr. H. as a co-parent on a regular basis. 

The mediator reassures her #hat all parents have problems when they come to 

the Conciliation Court and most feel they can't possibly work rt out. But, 

she adds, 60 percent do reach an agreement. She asks Ms. H. not to "throw 

the towel in yet." 

Mr. H. would like visitation every other weekend and the mediator notes 

that this is a fairly common choice. Ms. H. agrees that this will work 

assuming that he will stop undermining her authority with the child. Next, 

the discussion turns to the holidays, it is agreed that their daughter will 

spend Christmas Eve and day with Ms. H. but will spend a portion of her 

Christmas vacation with her father. Mr. H. wants his daughter for several 

weeks during the summer and Ms. H. expresses concern over this because of 

previous threats he has made about leaving tcwn with the child. They decide 
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that Mr. H. will provide written notification of any plans to vacation out of 

state with the child. 

Having agreed on the daily living arrangements, the mediator introduces 

the topic of joint legal custody. She points out that having joint legal 

custody can help the non-custodlal parent feel involved in the child's life 

and reassure the child of both parents' love, as well. Ms. H. expresses 

skepticism about her ability to make joint decisions wlth Mr. H. The 

mediator suggests that the attorneys return to the mediation session to 

answer questions about the legal requirements of a joint legal custody 

arrangement. Before leaving to find the lawyers, the mediator congratulates 

the couple on the work done thus far. "For two people who aren't getting 

along very well, you're doing a really good job." 

Once the attorneys are assembled, the mediator observes that Ms. H. has 

some reservations about joint custody and invites her to ask questions. 

While the attorneys respond to questions, the mediator writes out the agreed 

upcn visitation schedule. Joint legal custody ~ adopted with little 

reluctance from Ms. H. and none from her attorney. 

The mediator now passes around the written visitation schedule she has 

prepared. The attorney for Mr. H. suggests some changes in the wording of 

the summer visitation arrangement. He also tells his client that it would be 

legally proper for him to receive more visitation time at Christmas, but Mr. 

H. stands by the agreement. The mediator makes the agreed upon changes in 

the wording of the document. Mr. and Ms. H. sign it and are given copies. 

If neither they, nor their attorneys, file an objection within ten days this 

agreement will become an Crder of the Ccurt. Three hours after the session 
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began the mediator wishes the couple well and they leave. 

case Two 

Shortly before 9:00 a.m. Mr. B arrives at one of the 8 Los Angeles county 

branch courts for his scheduled mediation session. While he is in the hallway 

completing the information form provided by the mediator, Ms. B. arrives. The 

mediator speaks briefly with her and discovers that two months earlier they 

had attempted to mediate at the central office of the Conciliation Court but 

had reached no agreement. Ms. B. seems extremely nervous and admits to being 

afraid that her husband will be verbally abusive and much more adept at 

bargaining. The mediator offers to spend some time with each party 

individually and Ms. B. enthusiastically agrees. 

The mediator asks Mr. B. to join his ex-wife and then begins the session 

with both parents present. He provides e brief introduction to the mediation 

process, noting that since both children are under three years of age, the 

parties will need to work together as parents for many years to come and must 

learn to bypass the court in resolving problems. He assures them that their 

comments will be confidential and although he might share his opinions with 

them, he will not make the decision, nor will he make recommendations to the 
i 

court. 

Next, the mediator asks what expectations each of them have about the 

mediation session. Mr. B. indicates that it will probably end the way their 

previous mediation session ended and nothing will be accomplished. Ms. B. 

says she simply isn't sure what the outcome will be. The mediator notes that 

a second mediation attempt is often successful and he urges each parent to be 
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open to new ideas and sensitive to the need for compromise. With both 

parents present, the mediator establishes that they have been separated for 

eight months, that the mother currently has custody and the+ Mr. B. sees the 

children on Saturdays. 

The mediator then asks to meet with Mr. B. alone. Without his wife 

present, Mr. B. is asked to explain what kind of arrangement he would like. 

He says he is requesting every other weekend with his son, which he terms: 

"The regular, average plan." He would also like to see his younger child, an 

infant, but at present he is willing to let Ms. B. determine when that 

visitation takes place. When the baby is two years old, however, he would 

like to include her in the regularly scheduled visitation. He angrily 

insists that Ms. B. "just wants money. She wants me out of the kids' lives." 

The mediator explores whether he might be willing to start with one over- 

night, every other week and then increase to two nights. Mr. B. is willing 

but sounds extremely dubious that his wife will agree. 

The mediator next meets with Ms. B. alone and again begins by asking what 

she would like and how she sees the problem. Ms. B. feels that their son is 

too young for overnight visits and is confused by the separation. She 

complains that her husband was never involved in parenting during the 

marriage, or in the early months of the separation. The mediator points out 

that there will have to be some overnight visits and that their son will 

adjust to them. He stresses that despite past problems or lack of 

involvement, it is important that their son have continued contact with his 

father. Ms. B. insists that her husband makes things more difficult with his 

fighting and insulting behavior. She angrily relates examples of his 

unwi l l ingness to support the ch i ld ren,  his lack of involvement wi th the 
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~ungest child and the numerous problems they have encountered in carrying 

out visitation. 

The mediator says that Mr. B. might be willing to accept a one month 

trial period in which overnights take place one evening every other weekend. 

She is hesitant and points out her past concessions and his irresponsibility. 

The mediator says he recognizes there have been problems in the past but "l'm 

saying 'How can they be resolved?'". Ms. B. insists that they ought to learn 

from the mistakes of the past instead of giving him another month. Instead, 

she suggests that there only be one overnight stay in the upcoming month and 

two daytime visits. She feels that overnights should take place on Friday 

evenings, not Saturday night, so that her son is able to go to mass with her 

on Sunday morning. The mediator questions the need to bring a two year old 

to mass every Sunday, but Ms. B. is adamant about this. The mediator agrees 

to discuss the proposal with Mr. B. 

After calling both parents In, the mediator reviews the situation. 

Father wants overnights on Saturday every other weekend. Ms. B. offers 

Friday overnight twice a month. The mediator points out that this is the 

closest they have come to reaching an agreement. Mr. B. asks for a Saturday 

visitation in between the two weekends with overnights. Ms. B. says that 

since her Sundays are devoted to church, she wants some Saturday time with her 

son as well. Mr. B. offers to make the alternate visitation day a Sunday but 

Ms. B. feels strongly that her son needs to attend church. An hour and a half 

has now passed and another couple has arrived for their mediation session. 

The mediator praises the couple for their efforts and suggests that they try 

the plan for a month to establish some trust. He also mentions to Mr. B. that 
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he need not exercise his visitation options every weekend as long as he gives 

his wife advance notice and points out to Ms. B. that in the future she might 

be glad to have some weekends when she was not responsible for child care. He 

notes that the final choice is up to them. The next case is waiting so the 

mediator offers to send letters to the attorneys explaining that this is the 

closest they have come to an agreement and describing the points in agreement. 
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The history of Connecticut's court-affiliated mediation program can be 

traced back to the creation of the Family Division in 1958. About this time 

the number of divorce filings began to increase and judges were confronted 

with the frustrating and time-consumlng dilemma of determining custody and 

visitation arrangements when parents failed to agree. Judges began referring 

such cases to their Adult Probation Officers for a determlnatlon of facts. 

The traditional duties of probation officers included child support 

enforcement, probation supervision and pre-sentence investigations for the 

criminal court. As a result, they lacked special training in family dynamics 

or divorce. To develop staff expertise, the Judges of the Superior Court and 

the Director of Adult Probation agreed to create a Family Division that 

specialized in divorce matters, and a court rule was promulgated to thls 

effect. The officers who comprised this Division were assigned divorce cases 

on a routine basis. 

The Family Division initially consisted of a Director and one Family 

Relations Officer in courts located In Hartford, Bridgeport and New Haven. 

In the years following 1959, the number of divorces increased and the 

responsibilities of the officers expanded from support enforcement and 

custody studies to the investigation of visitation problems. A college 

degree and relevant experience were soon introduced as requirements for 

Domestic Relations Officers. 

In 1963, the Divisions' operating procedures changed when an officer in 

the court in Stamford Connecticut developed a novel technique for resolving 

many non-support cases. Rather than conducting a "financial investigation," 



he chose to meet with the parties involved, or their attorneys, and attempt 

to work out an informal resolution. To everyone's surprise, the officer 

discovered that the informal negotiation approach was effective in 65-75 

percent of the cases. Judges and attorneys became convinced that the 

"hallway" method was an effective way to resolve divorce disputes, and with 

time cases came to be routinely referred by the court for conference and the 

approach spread to other courts. Eventually, officers were given personal 

property division, post divorce contempt, modifications and visitation cases 

to be negotiated along with their traditional support duties. 

By the close of 1966, the tradition of court conferences or negotiations 

were firmly established. More than 1300 "negotiations" were conducted in 

1966 by domestic relations officers with some judges routinely referring all 

divorce related disputes, for negotiations. To accommodate the increased 

number of referrals for negotiations, domestic relations officers were 

assigned to attend court in order to conduct sessions on the same day the 

family appeared at the court. 

In the early 1970s the format of the written court report was revised. 

Rather than following a traditional investigative approach that had been used 

in criminal cases, the domestic relations staff began to prepare "court 

studies" that focused on the parenting abilities of the parties rather than 

their marital history or reasons for divorce. The modifications of the court 

study procedure paralleled broader societal changes regarding divorce as 

reflected in Connecticut's enactment of no fault divorce legislation. 

Gradually, Connecticut's negotiations or conferences dealing with 

custody or visitation issues began to evolve into a more formal process of 
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mediation. In 1974, a few staff members from the Family Division attended a 

conference of the Association of Family and Conciliation Courts to learn more 

about procedures for resolving divorce-related conflicts including custody 

mediation. The conference was followed by a trip to Minnesota to visit the 

mediation program in Hennepin County. Several staff members began to 

experiment with mediation and were encouraged by their results. Other staff 

members, however, resisted the trend toward mediation, were skeptical about 

the ability of disputing parents to make responsible decisions about their 

children, and remained convinced of the necessity of the custody study, and 

its more authoritarian attributes. A series of state-wide seminars was 

initiated to discuss mediation and enhance staff support for the process. 

Despite some degree of staff disagreement, a pilot mediation program was 

initiated in the New London Court in 1977. At the conclusion of this trial 

period, a male-female team of mediators was utilized. To insure that a 

single mediator did not dominate the session, it was decided to expand the 

program to other offices in the state. It operated for six months without 

court rule or formal regulations. State-wide expansion was accomplished by 

selecting certain officers at various courts to participate in training in 

New London with the experimental team. The selections were made by the 

Director and the female mediator from the New London program on the basis of 

officers' formal education, counseling experience, and reactions to the 

concept of mediation. 

The New London team provided introductory training for the state's new 

mediators. This included a review of a videotape of an actual mediation 

session, and a discussion of basic social work skills and family therapy 

II 



techniques. Most of the training, however, was experiential. One member of 

the New London team would co-mediate with a trainee, and would later offer 

feedback and suggestions. Gradually, training was offered throughout the 

state. 

By 1980, all Family Division offices in Connecticut had at least one 

mediation team in operation. They also had a system in place for the regular 

conduct of negotiations or "hallway conferences". 

Negotiations typically occur at each court location on the day per week 

designated as the "short calendar". On this day, the court hears brief items 

such as the promulgation of temporary orders. Short calendar days also yield 

many mediation referrals. It is common for one or two representatives of 

the local Family Relations office to attend court on these days in order to 

conduct brief negotiation sessions at the court and obtain mediation 

referrals. In Hartford, the negotiations process is most developed and one 

individual specializes in on-the-spot negotiations. Typically, negotiations 

are used to resolve financial disputes that arise in divorce, to set 

temporary orders, or to resolve minor problems regarding custody or 

visitation. In some instances, divorcing parties do not attend the short 

calendar sess ons at court and only their attorneys participate in the 

negotiation. 

Counselors have little problem distinguishing a negotiation from a 

mediation. The key element seems to be the degree of client participation 

and the amount of directiveness exercised by the counselor. In mediation, 

clients "own" the agreement. In negotiations, counselors share the ownership 

and overtly seek concessions and compromise. For example, one counselor was 
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observed to comment to an attorney during a negotiation, "Now, maybe what you 

want for your client is fair, but I have to give him something to take back 

to his client, too." 

The negotiation process is used to resolve financial disputes, establish 

temporary divorce arrangements or resolve minor problems regarding custody or 

visitation. More basic custody and visitation disagreements and/or permanent 

custody/visitation arrangements are referred for mediation sessions or case 

studies. 

The ~ Process 

Today, cus tody  and v i s i t a t i o n  med ia t ion  se r v i ces  are o f f e r e d  in the 13 

o f f i c e s  o f  C o n n e c t i c u t ' s  S u p e r i o r  C o u r t  by some 37 F a m i l y  R e l a t i o n s  

counse lo r s .  A l though the process is t h e o r e t i c a l l y  a v a i l a b l e  to  a l l  couples 

who have f i l e d  a d i vo rce  p e t i t i o n  and have a cus tody  or  v i s i t a t i o n  d i spu te  o r  

those who have f i l e d  a motion to  modi fy  e x i s t i n g  ar rangements ,  the ac tua l  

p r o v i s i o n  o f  m e d i a t i o n  s e r v i c e s  v a r i e s  f rom c o u r t  s i t e  t o  c o u r t  s i t e .  

I t  is no t  t he  c o u r t ' s  c u r r e n t  i n t e n t i o n  t o  make a m e d i a t i o n  a t t e m p t  

mandatory,  and v a r i a t i o n s  in r e f e r r a l  p r a c t i c e s  can be a t t r i b u t e d  to  the 

p o l i c i e s  of  each Family Re la t i ons  o f f i c e ,  the a t t i t u d e s  of  the local  bar and 

the p r o c l i v i t i e s  of  i nd i v i dua l  judges.  In some c o u r t s ,  a t t o r n e y s  r o u t i n e l y  

seek out  Fami ly Re la t i ons  counse lo rs  on s h o r t  ca lendar  days and r e f e r  cases 

f o r  med ia t i on .  In o the r  c o u r t s ,  a p r e s i d i n g  judge w i l l  announce at  the 

beg inn ing  of  the sho r t  ca lendar  c a l l  t h a t  a l l  d i s p u t a n t s  must d i scuss  t h e i r  

problems w i th  a Family Re la t i ons  r e p r e s e n t a t i v e  p r i o r  to  o b t a i n i n g  a cou r t  

hear ing .  A few judges remain r e l u c t a n t  to  r e f e r  cases to  med ia t i on .  

A f t e r  a t t o r n e y s  have approached the Family Re la t i ons  r e p r e s e n t a t i v e ,  

i 



either voluntarily or at the judge's order, they return to court to report 

the status of the case. At this appearance, the attorney may: I) report that 

the matter is resolved and an agreement can be entered; 2) report that the 

parties wish a referral for mediation or a custody study; or 3) request that 

the judge schedule a hearing. Generally, once a case has been referred, the 

office supervisor determines whether or not to attempt mediation first. If 

mediation does not produce a resolution, the case is normally referred to an 

uninvolved counselor for a full study and evaluation. 

To promote uniformity in the referral process, the Family Relations 

Division has promulgated a set of guidelines to be used in determining 

whether or not a case is appropriate for mediation. Cases are considered 

inappropriate when: a) there are allegations or evidence'of child abuse or 

neglect; b) there have been multiple social agency or psychiatric contacts 

for the parents and/or children; c) the case is post-dissolution and has 

involved bitter conflict and frequent court appearances and d) one or more 

adults has "serious psychological problems or has demonstrated erratic, 

violent or severely anti-social modes of behavior." When these conditions 

exist, cases are referred for a custody study or court hearing to determine 

arrangements that will be in "the best interests of the child". Of course, 

it is often impossible for the representative to be aware that such 

conditions exist, but an attempt is made to divert unsuitable cases. 

Cases that are referred to mediation and deemed to be appropriate are 

normally assigned to a team of mediators comprised of a male and female 

counselor within a week of their referral. Appointment letters and a 

brochure explaining mediation are sent to the parties. Sessions are commonly 
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scheduled for one to six weeks after the referral date; if one or both people 

cannot meet at the scheduled time, they may request a new appointment. In 

Hartford, referrals are collected and at the beginning of each month, cases 

are distributed and the month's schedule is set. If a couple cannot make an 

appointment, they are rescheduled for the following month, unless another 

cancellation allows them to be seen earlier. 

The overriding goal of the mediation process used by Family Relations 

counselors is to help parents to communicate and compromise so that they can 

mutually agree on a custody and visitation arrangement. Most mediators feel 

the process is an educational one and they aim to teach parents to resolve 

their problems by providing them with information about children's needs and 

how these needs can be met. Many attempt to gain the commitment of the 

parties to the process and to the agreement it may generate by using a 

persuasive introduction. Parents are typically advised that "the purpose of 

the meeting is to assist you in reaching agreements relative to the best 

interests of your children. The idea is to leave parents in control of their 

own futures rather than placing control in the hands of a third party." 

Couples who are skeptical about the utility of attempting to mediate are 

reminded that parents need to interact until their children are grown, and 

it's better for the children if the contact is not hostile. 

The initial portion of the session may also be used to alleviate 

clients' tensions and to establish the mediator as a concerned and neutral 

party. As one mediator put it: 

"You must have that rapport if you are going to do anything...l 
ask them if they found parking alright. I try to deal with their 
anxiety in a light way. Talk about the weather. I try to let 
them see that l'm a normal person too, that I can joke around 

I 



once in awhile. You don't have to be 100 percent serious here. 
I think that helps a lot in mediation." 

Following this introduction, some mediators move directly into a 

discussion of the immediate dispute and each party's proposals. These 

mediators feel that only issues directly related to parenting and the 

conflict are appropriate; they believe that spending time on the past fails 

to demonstrate that mediation is designed to focus on future actions, and 

cannot rectify past wrongs. Other mediators allow the parties to air 

grievances briefly or discuss marital problems. However, even these 

mediators cannot afford to let clients talk about such issues at length and 

they must ultimately refocus the conversation. According to one mediator, "I 

have to validate (the client's) anger and then dissipate it." This mediator 

will refocus the session on the issues by saying something like the 

following: "I can see that you're angry about that, but it's not really 

germane to the issues we're here to discuss. We're here to talk about the 

plans you two need to make for your children." 

Not infrequently, there is an imbalance in the parties' abilities to 

articulate their positions. Mediators regard the team approach as 

particularly helpful in equalizing bargaining power and/or supporting a 

weaker individual. For example, to help equalize power, both counselors may 

align themselves temporarily with the less powerful individual. The mediator 

may move closer to, or put an arm around, the party needing support. It is 

sometimes constructive for a mediator to rephrase what the less powerful 

party has said to insure that his/her viewpoint is heard. 

Mixed sex teams are also seen as helpful in dealing with clients who 

are, for example, intimidated or antagonized by a strong female. As one 
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female mediator says, "I have to put in a lot of energy restraining myself, 

acting calm and trying not to be threatening." She also made an explicit 

note to herself to have her male partner present Ideas and proposals in such 

situations, and found: "That worked out much better. Sometimes It's just 

Important to sit back." Similarly, mediators note that information about 

children's needs is often heard more clearly by men when It originates from a 

male mediator. 

When mediation reaches a stalemate, mediators use a variety of 

techniques to break impasses. For example, one team will tell the parties to 

remain silent while the team members discuss the positive and negative 

aspects of the various options put forth in the session. They report that 

couples are able to constructively discuss alternatives after this exercise. 

Other teams simply break for a short period. Occasionally they return to the 

session only to discover that the parties have worked out problems on their 

own. Still other mediators find that clients are prompted to continue 

discussing alternatives if they are reminded about the time and expense of a 

custody study or a court hearing. 

The decision to involve children in mediation is made by the mediators 

but varies with the age of the child, the wishes of the parents and the 

preferences of the mediators. Despite the fact that most children are not 

directly involved in mediation, most counselors still see the process as 

beneficial to children. As one mediator explained It, "It can't help but be 

beneficial. Mediation gets the klds out of a fighting situation much sooner 

than a study does. And mediation helps to dissipate some of the anger and 

hate". At a staff meeting in 1981, it was suggested that children of all 



ages should be Included In the process by having parents and mediators 

jointly explain the agreement to the children. This had in fact been the 

practice during the pilot stage of the program and had proved to be an 

effective way of obtaining the child's input. This procedure is currently 

used by most mediators when the parents feel they need some assistance in 

explaining the agreement to their children. 

In most offices across the state, attorneys have no direct involvement 

in mediation. In some cases, the mediators may converse with attorneys about 

a case if there is a problem in reaching an agreement. Some mediators also 

speak with attorneys briefly in court at the time of the referral. However, 

attorney-mediator contact is quite limited, and attorneys are "never present 

for medlation--except in the heads of their clients". 

Mediators rarely spend more than three sessions with a family; the 

majority of cases are handled in a single session. If any agreement is 

generated in mediation, it is reviewed by the parties' attorneys who are 

then instructed to submit it to the court as an inter-party stipulation. The 

mediation team also reviews the agreement with the couple to make sure that 

they understand it and to bolster confidence in its workability. If a couple 

fails to reach an agreement in mediation, the Family Relations counselor 

simply reports to the court that there was no settlement and a court hearing 

may be scheduled. In large Family Relations offices, cases which move from 

mediation to custody study are reassigned to a new counselor. Counselors in 

small offices co-mediate with counselors from a nearby office so that there 

is always a counselor in the original office who is not involved with the 

mediation of a case in the event it is reassigned for custody study. In rare 
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instances where co-mediation across offices is not possible, mediators may 

subsequently have to act as evaluators but every effort is made to maintain 

the confidential nature of the mediation process. 

The appendix contains a description of one case mediated by counselors 

in the Family Relations Divisions and several cases that were negotiated by a 

counselor at the Hartford courthouse. 

STAFF 

The M _ ~  

The majority of the 37 mediators in the state are in their 2O's and 

30's. Most joined the Division in the early 1970's. About one-third of the 

counselors hold Master's level degrees, generally in social work, counseling 

or psychology. Another ten percent are current ly enrolled in Master's 

programs. All mediators have taken advanced courses on child development, 

family therapy or counseling at local colleges or the criminal just ice 

training academy. Current policy is to employ only counselors with graduate 

degrees and some experience. 

New counselors receive mediation t ra in ing from supervisors and 

experienced mediators in the office to which they have been assigned. They 

are given written policy statements about the process. Lastly, they observe 

mediation sessions, co-mediate with an experienced counselor, and attend 

state-wide training sessions organized by the Deputy Director of the Family 

Relations Division. These sessions may involve an explanation of the law and 

court procedures as well as guidelines in interviewing children. It is 

generally felt that the best way to learn mediation is to practice it with an 
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experienced counselor. 

In addition to mediating, virtually all counselors also conduct custody 

studies and they may occasionally be appointed to serve as guardian ad litems 

in court cases involving minors. During 1981-1982, counselors in the 

Waterbury and New Britain offices mediated family disputes other than 

divorce, neighborhood and community conflicts as part of an experimental 

program. These new mediation duties are currently being "phased in" at all 

court locations. 

Most mediators view themselves as facilitators. Their objective is to 

help couples make their own decisions. One mediator sums it up as follows: 

Our goal is to help them reach solutions to their own 
problems...We keep things from getting out of hand...We make 
intelligent suggestions for compromise. We educate people about 
the various possibilities--what they can do--and maybe help them 
set up ideals to follow...The result, hopefully, is that they 
gain a better understanding of each other, and some ability to 
resolve their own problems after they leave the office. 

Despite philosophical consensus, Connecticut's mediators differ in their 

mediation styles. At one end of the spectrum are the mediators who focus on 

problem-solving. At the opposite end are the mediators who are "counseling" 

oriented. "Problem-solvers" are pragmatic and do not refer to theory when 

describing what they do in mediation. As one counselor put it: "l'm not 

familiar with the different schools of thought. I just take each case as it 

comes and try to respond to it. I'II use whatever works. I take the people 

as I find them." 

Counseling oriented mediators often apply a variety of theoretical 

approaches to the mediation setting. They speak of the clients' level of 

"pathology," their "ego-strengths" and whether or not they are well 
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"differentiated." However, these mediators also agree that mediation cannot 

be therapy and regard it as a task-orienied process with therapeutic 

overtones. "It's tempting for us to try to do counseling with newly divorced 

people. You see so clearly how attached they are to each other and they need 

to learn how to detach, l've learned I can't help them with that, that maybe 

they need divorce counseling." 

Without exception, every counselor interviewed in Connecticut spoke 

enthusiastically about mediation. They enjoy the challenge and experience a 

sense of accomplishment even in cases which do not result in an agreement. 

Regardless of the outcome, most counselors feel that the sessions make a real 

difference in people's lives and demonstrates to disputing couples that they 

can ~ ' rationally with one another. The process is also believed to help 

couples refocus on the children's future instead of the marital past. 

Mediation is appreciated because it promotes client self-determination 

and relieves the counselor of the responsibility of making recommendations 

regarding custody disposition that have lifelong implications. One mediator 
I 

described his personal discomfort with the custody study process as follows: 

"I think we were all getting pretty tired of imposing our standards on 

people". Another counselor compares custody studies and mediation this way: 

"Mediation takes the pressure off--you don't have to make a 
recommendation afterward. It even takes away the role of being 
the authority figure. With a study you're both helping them to 
resolve their differences and laying the groundwork for making 
the decision yourself if you have to. With mediation you only 
have to focus on one thing--getting them to talk to one another, 
to resolve the conflict". 

Mediator perceptions about the processes are supported by the feedback they 

receive from clients. Two counselors note that while it is not unusual to 
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receive a phone call from a mediation client to express appreciation, it is 

rare for counselors to receive compliments or thanks at the completion of a 

custody study. 

Overall, mediators agree that mediation is more enjoyable, constructive 

and rewarding than the study process and is less time-consuming. Mediation 

sets "more of an atmosphere for cooperative parenting", and takes emphasis 

off of the parents explaining their own side of the story. 

"Mediation is a lot more alive, interesting and rewarding work. In 
a way, it's almost fun to do. You can walk out of this room feeling 
exhilarated. It's more enjoyable than doing studies by a long shot". 

Despite their preference for mediation, many counselors also like the 

variety of doing custody studies as well as mediations. As one counselor 

notes, "You can burn out on mediations as well as on custody studies." 

Mediators express strong support for the use of male-female co-mediation 

teams among counselors as well as program administrators although there is no 

objective evidence that it is a more effective approach. As an 

administrative memo notes: 

"No empirical evidence has yet been developed as to whether team 
mediation is more or less effective than a sole mediator and the 
model remains a matter of personal choice. There is no question 
that the costs of conducting mediation are increased with the use 
of two counselors. However, these costs remain significantly less 
than the costs associated with court trial or an evaluation study..." 

Among the benefits attributed to the team approach is the appeal of a male 

mediator to male clients. According to some mediators, "about half" of the 

men they see would give up on mediation if they had only a female mediator-- 

and would assume that the system was biased against them. The team approach 

is also favored because it diminishes the possibility of serious personality 

clashes. As one counselor noted, "If one mediator clashes [with a client], 
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it's the responsibility of the other [mediator] to deflect that...that's why 

we have a team--to provide balance and avoid head-on conflict." In the same 

manner, the team method provides built-in checks and balances to prevent a 

mediator from pressuring a couple. 

Mediators also enjoy the use of teams because it diffuses responsibility 

for resolving disputes. Proponents of the approach argue that with two 

mediators there are more ideas available. Mediators can take turns 

struggling with a sensitive or difficult issue. Finally, no mediator can 

perform equally well every day of the year and a team approach is believed to 

insure that clients receive higher quality services. A final aspect of 

the program that mediators appreciate is the emphasis on confidentiality. 

Without this guarantee, many fear that attorneys would coach their clients 

abou~ what to do in mediation and undermine the process. 

Although some counselors have been asked to testify about the content of 

a mediation session in a court hearing, this has never come to pass since 

attorneys and judges regard mediation as similar to a pre-trial conference 

and treat it as confidential. 

Few counselors voiced serious complaints about their jobs. The problems 

they note are related to working conditions rather than the mediation process 

itself. Mediators in some offices complain about heavy case volume and the 

inability to hold multiple sessions without experiencing case backlogs. 

Others want more training and an opportunity to co-mediate with other 

counselors rather than working with the same partner all the time. Several 

attorneys expressed concerns that counselors are "overworked and underpaid" 

and would eventually become jaded. The dispersion of mediators in 13 
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different state offices sometimes makes it difficult to foster a sense of 

unity in the program and several mediators would like more opportunity to 

meet with their colleagues for training purposes and informal 

discussion. Finally, many mediators would like more public education about 

mediation so that clients better understand the goals of mediation. 

~ o f  Mediation 

The reactions of clients of the Connecticut Family Court mediation 

service can be drawn from a survey conducted by the Divorce Mediation 

Research Project at Family Division offices in Hartford, New London and 

Waterbury. The interviewing was done by phone and mail, between August 1981 

and January 1982. A total of 160 individuals completed questionnaires prior 

to the start of mediation. This comprised approximately 35-40 percent of the 

total cases processed during that time period. Respondents were recontacted 

3 months after this initial contact and again at 12-15 months. 

The sample was almost exclusively comprised cf Anglos and this is 

confirmed by several counselors who note that relatively few minorities opt 

to mediate. The range of occupations and educational levels reported by 

respondents in the sample was wider. Nearly half (46%) of the sample had no 

more than a high school education. About a third (34%) had attended some 

college or a trade school, and 21 percent had completed college. Virtually 

all males (91%) and about half the females (54%) in the sample were working 

full-time prior to the start of mediation. Most of the remaining respondents 

worked part-time and only ten percent of the mothers classified themselves as 

full-time homemakers. About half of the sample could be classified as white 

collar workers, and half as blue collar. Within each category the 

respondents were fairly evenly divided between higher and lower level jobs. 
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The median age of respondents in the Connecticut sample was 34 years. 

On the average, couples had been married for ten years and most respondents 

(80%) reported having one or two children. Although all ages were 

represented, disputes most typically involved children between 7 and 14 years 

of age. Most parents (62%) reported that the children were living with 

mothers. Joint custody was noted by about a quarter (23%) of the sample. 

At the time of the initial contact, half of the respondents reported 

they were already divorced and were seeking to modify an existing 

custody/visitation order. The remaining 50 percent were newly divorcing 

cases. New cases had been separated on the average 6.5 months. Post-decree 

cases involved separations averaging 3-4 years. About 60 percent of the 

sample reported that child support, spousal support and property matters had 

already been resolved. Among those without financial settlements, the most 

disputed matter was child support, with 40 percent reporting a great deal of 

disagreement over this issue. Clients are divided on the desirability of 

financial mediation. Several report that they appreciate the opportunity to 

separate financial issues from child-related ones. Others wanted an 

opportunity to "hammer out" the financial issues in the mediation forum. 

The respondents contacted in this survey were far from communicative or 

cooperative. Immediately prior to mediation, about 45 percent reported that 

cooperation with an ex-spouse was either impossible or something they no 

longer tried to do. As one woman described it, "most of our phone 

conversations end with him hanging up on me." Another 26 percent said there 

was little cooperation and 22 percent felt that although the relationship was 

strained, cooperation was possible, at least on some matters. Only six 

percent described cooperation as "easy." Although attempts are made to 
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divert known cases of family violence to custody studies, it appears that 

some domestic violence cases were mediated. Approximately 20 percent of the 

women in the sample reported "quite a bit" or "a great deal of violence" 

during the relationship. 

Respondents reported coming to court for a variety of reasons. In some 

instances, both parents demanded full custody of the children. Many couples 

were engaged in disputes over visitation. Almost 70 percent of the men but 

less than 20 percent of the women felt that judges are 'probably' or 

'definitely' biased against fathers. Most (64%) respondents felt their 

attorneys' fees were reasonable and only 17 percent were dissatisfied with 

the performance of their attorney. Attorneys were perceived to be supportive 

of mediation, with 74 percent reporting that their lawyer encouraged them te 

try. Respondents gave themselves approximately a 60/40 chance of reaching an 

acceptable arrangement in court and a 50 percent chance of succeeding in 

mediation. 

Prior to entering mediation, almost a third of the sample declined to 

respond to a question regarding the advisability of mandatory mediation, 

noting that they were uncertain whether they understood the process. A clear 

majority of those who did respond, 80 percent "definitely" or "probably" 

favored the idea of mandatory mediation for custody/visitation disputes. 

Three months after mediation, 59 percent of respondents said they had 

reached an agreement of some type in mediation and 35 percent considered the 

agreement to be a full settlement on custody and visitation. Two-thirds 

attended a single mediation session with the remainder attending more than 

one. Regardless of outcome, most would recommend the process to others with 

similar disputes. Indeed, 90 percent of those who settled and 60 percent of 
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those who did not settle would encourage others to mediate. Most parents 

(63%) felt the sessions were centered around the children's needs and well- 

being, and a sizeable percentage (40%) felt that the mediators provided them 

with valuable information about child development and children's needs in 

divorce. Most respondents (70%) also felt that mediation afforded them an 

opportunity to express their opinions and voice their concerns: As one 

client stated: "I got a chance to present everything I wanted to 

present...It helped us to understand each other better." However, discussing 

the divorce and custody of the children was not an easy task, and most 

respondents agreed that they were often angry, tense and defensive during the 

session. One woman remembers being "very aggravated because of the lies (her 

husband) was telling, he was doing everything he could to make me look bad." 

However, most clients (71%) felt the mediators kept the discussion on track 

and prevented the session from lapsing into a series of arguments. 

At the final interview, 12-15 months following the initial contact, a 

number of individuals reported their relationship with an ex-spouse had 

improved slightly since the initial contact. Although 43 percent continued 

to view cooperation as impossible or something they no longer attempted, over 

a third (36%) now reported that the relationship was "strained" but some 

cooperation was possible. 

As to outcomes, half of the successful mediation clients and seven 

percent of those who did not settle in mediation reported that custody was 

awarded to the mother. Joint custody was reported by 27 percent of the 

successful and 16 percent of the unsuccessful clients. Joint custody parents 

were nearly as satisfied with the time they spent with their children as sole 

custodians, and were decidedly more satisfied than non-custodians. Some 
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visitation problems had arisen. However, those with mediated agreements 

often indicated an ability to solve the problems on their own. As one father 

noted, "l'm willing to live with it [mediated agreement] because I knew if 

it were adjudicated, l'd wind up with a schedule anyway...maybe as [the 

mediator] pointed out, we'll get into some horse trading. You give me this 

day and I'II give you that day." 

Respondent reactions to court experiences were far less sanguine. 

Although most respondents continued to express satisfaction with their 

attorneys, they were far less likely (26%) to express satisfaction with the 

legal system in general. A common complaint was the speed and impersonality 

of the process. As one respondent put it: "It happens so fast you can't 

believe it's over. They just hit a hammer say something and it's over 

with...Your feelings are not that important. They have ether things to do." 

And in the words of several others: "...It felt like a dream...l was out of 

control." "Attorneys talk to attorneys...Some of them won't even give their 

clients the time of day." "AI the deals were made in the hall and there was 

no concern about anyone's best interests." 

Reflecting back on the experience, most (81%) of the respondents who 

developed a custody/visitation plan in mediation reported they were glad they 

tried the process. Half of those who reached no agreement were glad that 

they tried to mediate. Similarly, 78 percent of the successful and 49 

percent of the unsuccessful respondents said they would recommend mediation 

to others and 88 and 56 percent, respectively, felt mediation should be 

mandatory in custody/visitation disputes. 

Oonclusion 

The mediation program offered by the Family Division of the Connecticut 
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Superior court remains unique in several respects. First, it is state-wide 

with mediation services offered at 13 court locations. Second, the program 

also offers litigants an opportunity to participate in negotiation sessions 

designed to resolve disputes that need immediate attention on the day of an 

initial court appearance. Third, the program routinely uses mediator teams 

comprised of a male and a female, maintains the confidentiality of the 

mediation process and avoids the potential assignment of one individual as 

both mediator and evaluator on one case in small offices by creating teams 

comprised of counselors from two nearby offices. Lastly, the mediation of 

non-custody issues including non-dlvorce-related family and community 

disputes is gradually being added to the duties of mediators in the Family 

Relations Division at all its locations throughout the state. 
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Samp I e Cases 

A ~  

The chairs are arranged so that the husband and wife face each other as 

do the mediators. The session begins with the male team member asking if the 

couple understands why they are there. They seem vague and the mediator 

explains: 

"You have been asked to come here and talk with us about how you 
might like to arrange things between you for the custody of the 
children. We're here to help you do that. We've found the best 
solutions are those arranged by the parties involved, not the 
courts. This is an opportunity for you to discuss custody and 
what you think is best for your children...What we talk about 
here today i~ non-binding. We report nothing to the court except 
whether or not you reached an agreement. Again, we're here to 
talk about custody of your children. There may be other issues 
between you, but l'd like you to concentrate on the children's 
needs. Put aside your own disputes for now." 

Dad is asked to explain the current arrangement, and why he has a motion 

before the court. He explains that there are two sons. One is 15 and 

living with his father. The twelve-year-old is with the mother. Dad 

explains that he's filed for custody of his youngest son at the child's 

request. As Dad sees it, the problem is that Mom has remarried. In fact, 

she left Dad to live with this other man, separated for nine months and 

ultimately married him. The male mediator asks about communication between 

Mom and Dad. Dad replies that the new spouse is a source of conflict. Since 

the new marriage, Mom and Dad haven't worked well together. The female 

mediator asks Mom whether the boys are having any problems. Mom says the 

boys used to fight alot but that has not been a problem since the older son 

moved in with his father. The elder son visits Morn 2 or 3 times a week. 
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Visitation is very flexible, both parents express satisfaction with this. Dad 

says he thinks the 12-year-old should be able to decide where to l iye. Morn 

says the boy has told her he can't choose. In tears, she also says she could 

not abide by his decision to live with his Dad even if he were able to 

choose. 

The conversation turns briefly to a discussion of the new spouse. Dad 

says nothing could change his negative attitude towards this man. The male 

mediator says that unless he does change "it's going to make you a very 

bitter man...and...It affects your sons. They love their Mom too. For their 

sakes you two need to try to communicate and cooperate with one another, so 

they aren't torn apart even more in going back and forth between the two of 

you." Dad insists that he tries to cooperate but Mom doesn't. He relates an 
p 

anecdote in which Mom changed the son's allergist without notifying the Dad. 

He expresses anger at wasting money by changing doctors. The female 

mediator observes that this Is an area in which they have failed to 

communicate as parents and suggests that both parties talk with the new 

doctor to feel fully informed. After discussing the need for both parents to 

be involved in their sons' schools, as well, the mediators suggest meeting 

with the twelve-year-old who is waiting outside. Mom agrees that the 

mediators may speak with him, but will not commit to accepting her son's 

preferences. She says that she'll think about any requests he might make. 

Dad reiterates that it's up to the boy. 

After excusing the parents, the mediators ask the boy if he understands 

why he's there. He shyly answers "yes." They tell him that his parents are 

having problems deciding where he should live and this must make things hard 

for him. They wonder how he's feeling about the problem now. He says he 
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asked to live with his Dad because his Mom and stepfather were fighting alot. 

He adds that there's a lot less arguing going on now. They inquire about how 

he's getting along with his brother. He says they are fighting less too. He 

still gets to see his brother when he visits his Dad, but they fight less. 

The female mediator says it sounds like he is pretty happy with the way 

things are now. He nods. She asks if he is afraid to tell his Dad this for 

fear of hurting his feelings. He nods again. The mediators ask if he would 

like them to tell his parents that he loves both of them, but would prefer to 

stay where he is for now. He nods again. They point out that if there is 

another fight at his Mom's, he can't simply ask to move in with Dad 

immediately. He would have to stay and try to work things out first (His 

mother and stepfather are in marriage counseling now). He agrees to this. 

They praise him for being concerned with his parents' feelings, and assure 

him that they love him alot too. 

When the parents return, the female mediator begins by telling them that 

they have a lovely son. They explain how he is feeling, carefully watching 

Dad's reaction. He seems a bit hurt. They remind him of how worried his son 

is about his Dad's feelings and suggest that when he leaves he might talk to 

his son to reassure him that his Dad still loves him and wants to see him. 

Dad agrees to do this. The male team member reminds them that they need to 

work on their communication, otherwise everyone will suffer including their 

son. They agree to try. The female team member says she will write up the 

agreement and send it to their attorneys. An hour and a half after the 

session began the couple leave the office. 

Negotiations take place in a room directly off the courtroom. The 
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negotiator sits at the table surrounded by referral forms for mediation, 

quick disposition forms to indicate the agreements which are negotiated and 

tax tables and other references to use in making recommendations. 

The attorneys for the first case enter. The dispute centers around 

visitation but the attorneys are unclear on some of the details. One seems 

to think there has been some physical abuse of the wife, the other refers to 

a drinking problem and possible blackouts. The negotiator recommends greater 

financial support by the husband and on-site visitation only. The husband's 

attorney agrees that this seems fair but requests that the negotiator tell 

the couple directly since he suspects his client will be less than pleased. 

The couple is called in and each side is allowed to describe the situation. 

The husband does not deny that he told his wife that he was drinking again, 

and having blackouts. However, he now says that this was merely a story and 

is not in fact true. The negotiator tells him that such tales are an unwise 

tactic at this stage of the divorce proceedings. He stresses how serious the 

situation seems to be and how it might endanger the child. The negotiator 

says a period of supervised visitation would give his wife time to develop 

some trust. He also points out some of the tax advantages of the support he 

is proposing. The couple and the attorneys agree to the proposal as a 

temporary agreement. 

The second case involves ~ newly separated couple with two children. 

The wife and her attorney are present. The husband is representing himself. 

The wife has been working two jobs while her sister does child care. The 

sister is now moving and the wife wants increased child support to help her 

obtain child care. She says she knows her husband is too far in debt to pay 

enough support to allow her to quit one of her jobs. The husband says he is 
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just starting in his own business, a move his wife has agreed to, and he 

cannot afford additional support. The negotiator says no judge will agree to 

a situation where a woman works 6C hours a week outside the home and is 

totally responsible for child care, given the present level of support. He 

writes up his recommendation and urges the husband 1o make his children and 

their support a higher priority. 

Before the third case enters, an attorney stops in to ask whether a 

level of support he is requesting in a particular case seems fair to the 

negotiator. He is assured that it is quite equitable, and leaves. 

The next pair of attorneys enter and report that this case involves 

disputes over financial arrangements. The negotiator goes over the financial 

situation wilh the attorneys and recommends that the clients file for 

bankruptcy before the companies they owe money to drag them into court. The 

attorneys haven't considered this but agree fhat it's probably advisable. 

The husband's attorney also agrees to have his client assume more of the 

bills in return for slightly lower spousal support. 

The final case involves allegations of abuse. The woman's attorney says 

his client reported that the son returns from visitation with bruises, saying 

his father hit and kicked him. However, since he feels his client is 

somewhat unstable, the lawyer asked to see the child. As if turned out, the 

child was, in fact, bruised and claimed his father hit him. The attorney 

concludes the story saying he isn't sure if it's real cr if the mother 

coached the child on what to say. He asks for advice on how to proceed. The 

negotiator recommends psychological evaluations for all family members. Both 

attorneys readily agree, but aren't sure who should pay. The negotTator 

notes that the father has the most to gain. The husband's attorney is 
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willing to have his client pay for his own evaluation and his son's but not 

the wife's. The negotiator wonders if her insurance might help pay for the 

service. The attorney isn't sure and a phone call to check with her is 

unsuccessful. They agree to suspend a decision until the next day. 

Negotiations break off to allow for lunch. By the end of the day, a 

total of n ne conferences have been held. 
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Establishment of J:tLe~l~J=oJ;;l~Le~3~J_g_n~_LoJ1~i1~(i~LJJ~F__Q~;~_~iI1 

The mediation service offered In Hennepin County originated in the 

Hennepin County Probation Office. In 1935, Probation Officers began to 

conduct custody Investigations as a result of judicial dissatisfaction with 

the report-making abi l i t ies of welfare workers at the Hennepln County Welfare 

Board. At first, a few custody investigations were informally referred to 

the Probation office but by the late 1940s, probation officers were 

overwhelmed with divorce cases as well as their traditional civil and 

criminal probation duties. Upon the recommendation of the judiciary, a 

legislative study committee was organized to study the processing of domestic 

relations cases and in 1951 the committee recommended that a Family Court be 

established and no-fault divorce laws be passed. 

Although the legislature defeated the proposed bill, in a compromise 

move, it established a Domestic Relations Unit within the Adult Criminal 

Division of the Probation Department. This enhanced the status of domestic 

relations work. Traditionally, domestic relations had been regarded as a 

"professional Siberia" to which no probation officer wished 

assignment;however, It steadily became more attractive. The new unit began 

to hire case workers who were trained to help divorcing couples cope with 

their problems and a case supervisor was appointed to oversee the Domestic 

Relations referrals from the court. The quality of services provided by the 

unit also rose and in time, the services offered by the Unit came to 

approximate true counseling or therapy. 

In 1956 and 1957, a specialized Domestic Relations Division was 

established. It was clear recognition that domestic relations work was an 

independent area of concern. Probation officers working within the Domestic 



Relations Division became known as family counselors and the quality of the 

services provided by the specialized division improved even more. The number 

of family law cases increased dramatically and in their reluctance to hear 

custody and visitation cases, judges began to rely heavily upon custody study 

reports from the Domestic Relations Division. Eventually it became court 

policy that a study accompany all contested divorce cases. 

By 1961, the Division staff consisted of 3 supervisors and 18 family 

counselors. Their duties consisted largely of performing custody study 

reports for the court In all contested divorces. These were investigative 

reports that essentially required fact finding skills. Newer services 

offered by the Division included marriage counseling, juvenile marriage 

studies and counseling for divorcing couples. The focus of the counseling 

was on parenting roles and responsibilities during the divorce process and it 

attracted a sizeable proportion of divorcing couples. 

Another significant program innovation occurred in 1964 when the staff 

began experimenting with a new approach to custody study that emphasized 

family decision-making which was known as "Multiple Impact Therapy". Unlike 

the fact finding approach of conventional custody studies, the new approach 

required that a team of counselors work with families for several days. 

Although the approach was ultimately abandoned because it was too expensive, 

the philosophical seeds for mediation had definitely been planted and the 

staff never fully returned to a purely investigative custody study format. 

Several other events during the early 1970s shaped the emergence of the 

current mediation service in Hennepin County. In 1973, no-fault divorce 

legislation was enacted with the support of the Domestic Relations staff. In 

1974, a specialized family judge was appointed to hear domestic relations 
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matters. The position had been rotated among all District Court Judges but 

domestic relations attorneys eventually convinced the state legislature to 

appoint one presiding judge to the Family Court. Although the appointment 

was ultimately changed from a career appointment to a more limited one, the 

quality of judicial services in family law cases improved. 

The mid-1970s also saw new program experimentation. For example, 

because the counselors were concerned with the general lack of information on 

divorce available to the public, they organized a Divorce Experience Program 

to disseminate this information. These workshops consisted of a series of 

three, ninety minute sessions to help clients understand the emotional and 

legal aspects of divorce, including children's needs and reactions. The 

Divorce Experience program became so popular that many agencies within the 

community began to start similar programs, and it has since been adopted in a 

variety of courts around the country. 

In 1975, half of the Division's counselors travelled to Madison, 

Wisconsin to meet with family therapist, Carl Whitaker, to discuss self- 

determination for families and to visit an experimental program in Madison, 

Wisconsin offering litigants alternatives to custody investigations. Based 

upon these contacts, the Division began to provide mediation services in 1975 

and in 1976 it formally adopted a policy to mediate contested custody cases. 

One-half of the staff viewed mediation as a task-oriented process to reach 

agreements. The other half viewed it as a therapeutic opportunity to deal 

with the emotional consequences of divorce. As a result, mediation was 

referred to as Custody Resolution Counseling to convey the notion that the 

process involved both problem-solving and counseling orientations. 

Today, the Domestic Relations Division consists of a director, a 



supervisor, 17 family counselors, one child psychologist, two case aides and 

five support staff. Prior to 1982, the service was provided without charge 

to litigants and funding was supplied by the county. In June 1982, a fee 

for service system was adopted. In cases referred for medlation, the first 

hour is provided free of charge and subsequent sessions are billed at $25 per 

hour with a maximum total cost of $250 per person, or $500 per couple. There 

is some adjustment of fees in cases of need. Custody study services are also 

billed at $25 per hour. 

Many counselors did not approve of the decision to charge for mediation 

services. They feared that this would deter potential clients from mediating 

and that payment arrangements would become an issue in the mediation. 

Subsequent interviews with mediators reveal that these fears have not been 

realized. Moreover, mediation is regarded as the least expensive procedure 

for handling custody disputes. Based upon Domestic Relations Department 

calculations, it is estimated that the use of mediation rather than the 

automatic assignment of all cases for custody study saved the county 

approximately $139,000 during 1982. J While the estimated cost to the county 

for cases needing only mediation treatment in 1982 totalled to $26,721 with 

an average cost of $238 per case,the cost of conducting custody studies 

totalled to $177,681 with an average case cost of $1,531. 7/ Needless to 

say, cases requiring both mediation and evaluation were the most expensive 

and cost the county approximately $74,047 with a per case cost of $1,645, 3-/ 

however, only 16 percent of 1982 cases fell into this category. 

Cases are flagged for mediation by the presiding judge or one of four 
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referees who hear domestic re la t i ons  matters.  Services are provided to  

l i t i g a n t s  who are e i t h e r  newly separa ted or  those who have p r e v i o u s l y  

divorced and have post decree disagreements. Case r e f e r r a l s  fo r  mediat ion 

versus custody study vary with the p r o c l i v i t i e s  of Ind iv idual  judges or  

referees.  A survey of referees conducted several years ago showed tha t  

s t u d i e s  were p r e f e r r e d  in cases i n v o l v i n g  a good deal o f  p o s t - d e c r e e  

l i t i g a t i o n  or  where t he re  were a l l e g a t i o n s  of  p h y s i c a l  abuse. Whi le  

counse lo r s  p r e f e r  t h a t  a l l  cases be r e f e r r e d  f o r  med ia t i on  and a s tudy  

i n i t i a t e d  only when mediation proves to be inadequate, there is a great  deal 

of va r i a t i on  in the re fe r ra l  habi ts of referees and judges. Indeed, dur ing 

1982, as a r e s u l t  of the d i rec t i ves  of a pres id ing fami ly  cour t  judge who was 

opposed to mediat ion,  r e f e r r a l s  for  t ha t  serv ice plunged d ramat i ca l l y .  

Once re fer red  to the Domestic Relat ions D iv i s i on ,  an intake worker 

i n t e r v i e w s  c l i e n t s  and o b t a i n s  background i n f o r m a t i o n .  The s u p e r v i s o r  

assigns each case to a counselor. Counselors schedule appointments wi th  

c l i e n t s  usua l ly  2-3 weeks fo l lowing the intake in terv iew.  

Mediat ions are conducted by lnd lv ldua ls  or teams tha t  are organized on 

an ad hec basis. The staff shares a philosophical commitment to self 

determination and views mediation as a self-determination process. As one 

counselor notes: "The family should have the primary responsibility for 

resolving custody questions. Parents are in the best positionto make the 

decisions as to where their children will live. Parents know their children 

best, the family circumstances and their own reasons for seeking custody." 

Mediation is viewed as a learning process and an opportunity for family 

growth and change. One family counselor comments that "there is a beneficial 

sharing of information, even if the goal of custody resolution is not 



reached." Of particular importance is Information on the psychological, 

emotional and developmental needs of children. As one famlly counselor 

explains, "I am an educator, I work with the parents to help them understand 

their children's needs." Since most counselors subscribe to a family systems 

theory which views the family as an interrelated system and that behavior 

changes in one member produces changes in other members, they also believe 

that positive changes in the behavior of parents will benefit the children. 

Despite the diversity In counselor styles, most Identify three phases to 

the mediation process. Phase one involves eliciting commitment to the media- 

tion process and establishing rapport. The counselor introduces the concept 

and describes the benefits of generating an agreement in mediation. 

The second phase of the process involves identifying and discussing 

problems and disputes. The mediators vlew their primary role as a 

facilitator. Counselors must help parents to recognize their problems 

without feeling defeated by them. Although there is obvious attention to 

feelings and problems, the process remains task oriented. Counselors use a 

variety of techniques to keep the discussion moving, break stalemates, and 

remain neutral. As one counselor notes, "If at any point I am perceived to 

be taking the side of one parent against the other, the possibility of 

resolution can be lost." 

In the third phase of mediation, couples select the alternatives they 

find most attractive and discuss the details and viability of their choices. 

For this phase to be successful, couples must thoroughly understand the 

agreement being produced and must feel strongly committed to the arrangement. 

If an agreement is not reached, the mediators devote time to pointing out the 

stalemate, helping parents not to feel defeated and explaining what will next 
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happen in their case. 

Mediations last from one to slx sessions, and the average number of 

hours spent on each case has declined over the years. For example, in 1979, 

the average case required 9.5 hours while in 1980 it took 7.2 hours. The 

director believes that nearly all cases capable of reaching a resolution are 

completed in four sessions or less. The director attributed the reduction in 

time devoted to each case to greater staff skill and a more focused emphasis 

on self-determination and problem-solving as opposed to family dynamics. 

Children are frequently involved in the mediation process as well as step- 

parents and other relevant third parties, but attorneys rarely attend the 

sessions. 

If an agreement is reached in mediation the mediator notifies the 

attorneys of the terms of the agreement and one attorney enters the agreement 

with the court as an inter-party stipulation. If no agreement has been 

reached, the court will be apprised of this and a hearing may be scheduled. 

More typically, the couple will proceed from an unsuccessful mediation to an 

evaluation. Until 1981, it was common practice to reassign an unsuccessful 

mediation case to a new counselor for a custody study. In 1981, however, it 

was decided to routinely assign counselors to perform both functions on a 

given case and thereby reduce duplicative efforts and the time required to 

perform both services. The Division has never had a formal policy assuring 

clients confidentiality in the mediation process; counselors have never been 

immune from subpoena. The 1981 change, however, represents a departure in 

practice. While some counselors are uncomfortable with the new policy, most 

report that it has its advantages. They feel that the custody study process 

is enhanced by the rapport developed and the information gained during 



mediation. As one counselor observes: 

"For some reason, having been through the process of mediation 
the couple has greater trust that I have their best interests at 
heart. They also know I have a dislike for making decisions 
about a family, that I believe the family is more capable of 
doing that for themselves. This seems to make the couple more 
willing to accept my recommendations than when I only do the 
study. They just aren't as suspicious." 

To be hired as a counselor, an individual must have a Master's degree In 
a behavioral science or a bachelor's degree along with two years of 

counseling experience. Qualified applicants take a test that covers 

counseling and social work issues. An additional step in the hiring process 

is an interview with the director, supervisor and one family 

counselor. Continuing education is encouraged and many family counselors are 

working toward advanced degrees. In addition, there are bi-monthly staff 

training programs during which therapists, attorneys and researchers in the 

Minneapolis community are invited to make presentations. 

In addition to conducting staff mediations, custody studies and 

counseling, staff members serve as "counselor of the day" on a rotating basis 

to provide crisis intervention services and handle walk-in business. 

Counselors are requested to keep such interventions brief. A recent memo 

from the director urges that non-court ordered counseling be limited to one 

session, with a request to the court for an extension if necessary. However, 

the director has also noted that some straight counseling is a reward he can 

offer his hard working staff: "I have no problem with closing my eyes to 

some of it." Staff clearly do value the chance to do some therapy. It is 

described by one mediator as "a means of maintaining sanity," and another 

counselor notes that she would do such work after hours rather than give it 
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up entirely. 

The staff also offers public information workshops dealing with 

divorceand joint custody. They typically involve a variety of speakers 

including divorced parents, domestic relations counselors, judges, and 

referees. More recently, the staff has organized groups of families to 

discuss divorce related issues. This might include a children's divorce 

adjustment group consisting of youngsters whose parents are in the mediation 

process, or a workshop about joint custody. 

Although the Domestic Relations Division has attempted to obtain 

permission to add attorneys to the staff to handle the mediation of financial 

issues, the judges have been unwilling to approve this proposal. Counselors 

admit that it is often difficult to separate child and financial issues but 

few are eager to mediate property or financial settlements and believe they 

lack the necessary training and experience to handle these issues. As one 

family counselor said, "I don't know tax implications of who gets what, I 

don't understand real estate law, and I feel inadequate to arrive at a 

settlement that would be equitable to both parties." 

Interviews with staff counselors reveal that most are very satisfied 

with their work and feel as though they are helping families in a 

constructive manner. They also appreclate being part of a program that is 

noted for its professionalism and quality. The staff is housed in one 

building and there is a great deal of interaction that fosters unity and 

communication. 

The only real concern expressed by staff members is that of program 

stability. Staff members fear that as a creature of the judiciary, 

individual judges may take actions that would imperil the program. 



Indeed,their fears are not totally unfounded. 

Although the Domestic Relations Division has generally enjoyed strong 

judicial support during 1982, a presiding judge was appointed who had 

reservations about mediation. As a result, referrals for mediation dropped 

by two-thirds. This has made staff aware of the tenuousness of the program. 

Despite the fact that the current presiding judge is supportive of mediation 

and the referrals for the service have increased, many staff members favor 

the passage of legislation which would make mediation mandatory in cases of 

contested child custody and visitation and protect the program from the 

vicissitudes of individual judges. 

User reactions to Custody Resolution Counseling can be drawn from data 

collected by the Divorce Mediatlon Research Project on 107 Individuals who 

were clients of the service between July 1982 and January 1983. This 

represents nearly 90 percent of the clients served during this seven month 

period of time. Respondents were interviewed on three occasions by phone or 

mail. The first interview took place immediately prior to mediation, a 

second interview occurred approximately 2 months after the completion of 

mediation and a final interview was conducted approximately 15 months after 

the initial contact. The total attrition during the 15 month period was 23 

percent. 

The survey reveals that mediation clients served by the agency are 

highly educated, Anglo and newly separated. 0nly four percent could be 

classified as racial minorities. Virtually all clients reported holding a 

high school diploma, 37 percent had attended vocational school or some 
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college, and 18 percent had completed college. Most of the men (93%) and 

over half (58%) of the women were employed full-tlme prior to mediation with 

the majority of the sample (70%) falling into white collar classifications. 

At the time they began mediation, only 15 percent of the respondents 

were divorced and a mere four percent were remarried. Indeed, 14 percent of 

the sample reported that they were still living in the same house with their 

estranged spouse. The average respondent had been separated only 6.6 months. 

Most respondents were in their early thirties and had been married about 9.7 

years. Half the sample had only one child, and only 16 percent had three or 

more children. Most commonly the children were between the ages of seven and 

ten. Half the respondents reported the children were living with their 

mothers. A third of the sample reported joint custody at this initial stage. 

The Domestic Relations Division's mediation clients appear to be 

decidedly amicable while very few (3%) clients felt It was "easy to 

cooperate" with their ex-spouse, many (38%) did feel that despite their 

problems some cooperation was possible. As one father noted: "It gets 

easier as it gets further (away)...time heals wounds so you can start talking 

to somebody instead of yelling at them." The screening attempts made by the 

court seem to be fairly effective in routing cases of violence into custody 

studies. Less than 10 percent of the women interviewed reported there was 

"quite a bit" or "a great deal" of violence during the marriage. 

Few of the respondents entering mediation had resolved the financial 

aspects of their divorce. Indeed slightly over half suspected that there 

would be major problems surrounding the division of property, and about a 

third anticipated problems in establishing a child support level. At the 

time they entered mediation, about a third of the respondents had attended a 
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lecture or workshop on divorce, such as the court sponsored Divorce 

Experience Workshop. 

Most of the interviewed clients rated their attorneys favorably and most 

(71%) felt their attorney was encouraging about the idea of mediation. 

Clients themselves were generally positive about the process and 80 percent 

said they "probably" or "definitely" favored mandatory mediation in cases of 

contested custody and visitation. Nevertheless, when assessing the odds for 

a favorable outcome, clients clearly believed both court hearings and 

mediation were a gamble. On the average they gave themselves a 50/50 chance 

of winning in court and 60/40 odds in reaching a helpful outcome in 

mediation. 

The next contact with the sample took place about 3 months later which 

was typically 2 months after the completion of mediation. Interviews 

conducted at this time revealed that nearly all cases (80%) required two or 

more mediation sessions. The average number of sessions was 3.3; the average 

number of hours spent in mediation was 4.3. Only a few individuals (16%) 

reported that mediators met with their attorney. However, nearly 70 percent 

said the mediator did speak with the children and were pleased by this fact. 

There is a definite relationship between the age of the child and the 

likelihood that the child will be seen by the mediator. -4/ 

Seventy percent of the respondents reported reaching some type of 

agreement in mediation and 41 percent characterized the settlement as a 

permanent agreement on custody/visitation. Virtually all of those resolving 

their dispute in mediation would recommend the process to others. Nearly 70 

percent of those unable to settle in mediation would still recommend it to 

others. 
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Clients agreed that mediators kept the discussion on track, focused on 

the children's needs, brought problems and issues out into the open, and 

provided an opportunity to voice opinions and concerns. One client noted 

that the mediator "tried very hard to get each of us to express our 

feelings. He left options open." Another mother expressed the belief that 

the full range of options and issues would never have emerged without 

mediation. Most clients also felt that mediation was preferable to court 

hearings and some respondents found the latter quite alienating. "I still 

don't understand how it works," and "I felt slighted and ignored," are some 

of the words used to describe court hearings. 

On the other hand, mediation was not typically perceived to be an easy, 

pleasant process. Between 40 and 50 percent agreed that during the 

session(s) they often felt tense, angry and defensive. One woman recalled 

feeling distressed and running out of the session. Another remembered it as 

a "disaster because he (husband) wouldn't listen at all. He was trying to 

stop the divorce." 

The third and final interview with clients took place an average of 15 

months after the initial contact. At this point in time, most (86%) of those 

who produced an agreement in mediation and a majority (60%) of those who did 

not reported they were glad they tried the process. About 40 percent 

expressed an interest in mediating financial issues and felt that it might 

have been helpful. 

Of those reaching an agreement in mediation, only three percent reported 

custody went to the father, six percent said custody was split, and 39 

percent said custody was awarded to the mother. The remaining 53 percent of 

the cases resulted in joint custody. 
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Among respondents unable to settle in mediation, only half as many (24%) 

reported joint custody. There has been a dramatic increase in the incidence 

of joint custody in Minnesota, especially in contested cases. For example, 

among contested custody cases, joint custody has increased fron two percent 

during 1975-1978 to 40 percent In 1979-80 and 54 percent in 1981. In non- 

contested cases, the incidence has risen from one percent in 1975-1978 to 15 

percent in 1980-1981. A review of court files fails to reveal evidence that 

joint custody parents relitlgate at rates above those in sole custody cases. 

Despite this, the staff feels strongly that joint custody does not work in 

many instances, and does not advocate for joint custody. 

The attorney population appears to be generally impressed with the 

Domestic Division and Custody Resolution Counseling process. An attorney 

notes that mediation Is "the best form of family education that the courts 

have ever worked with." Another attorney states that, "The staff at Domestic 

Relations is professional with a deep concern for children, and can provide 

valuable information about the children's needs and the parents' abilities to 

meet them." The Bar Association provides speakers for the Division's Divorce 

Experience Program. The Bar Association also defended the Division when its 

utility was challenged in 1982 by the presiding judge. 

The mental health community is most supportive of mediation and the 

Domestic Relations counselors and many private counselors refer their clients 

to the Court for mediation. Many university professors in Social Work and 

Family Relations send students over to the Division for field work 

experiences. And in 1979--1981, the Domestic Relations Division was the site 

of a research project conducted by a sociology professor at the University of 
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Minnesota with the support of a Minnesota foundation. 

The Custody Resolution Counseling Summary Program of Hennepin County Is 

certainly one of the best studied and most imitated. Its staff enjoys high 

ratings for performance and professionalism. Users are extremely satisfied 

with their experiences. 

Nevertheless, in recent years, the Program has facedserious challenges 

and changes. One was the decision to introduce fees for mediation services. 

A second was to have the same counselor handle a case which moves from 

mediation to a case study. Perhaps the most dramatic change, however, was 

the near destruction of the Program by an unsympathetic judge. As a result, 

one of the Division's objectives has become an effort to make the program 

more secure and Immune from judicial changes. 

I 

I 
I 
I 
I 
I 
I 

1/ In 1982, 112 mediations took place which either resulted in an agreement 
or did not lead to further court action including a custody evaluation. Court 
statistics indicate that such mediations averaged 8.2 hours per case. The 
cost of counselor time is estimated to be $18.12/per hour. 

(8.2 x $18.12) x 112 = $16,641 
Clerks are estimated to spend I hour opening files, setting appointments and 
typing agreements for each mediation. This adds the following costs in 

clerical time and supplies: 
(I x 10) x 112 = $1,120 

In addition, all 112 cases probably had an initial hearing prior to the start 
of mediation which are estimated to each cost $80. 

$80 x 112 = $8,960 
Thus, the total cost to the county for all "mediation only" cases is: 

$16,641 + $1,120 + $8,960 = $26,721 
This represents an average of $238 per case. 

7./ During 1982 there were 116 custody studies conducted in cases for which no 
mediation was held. Each study consumed an average of 16.3 hours of 
counselors' time for a cost of: 

(16.3 x $18.12) x 116 = $34,261 
Clerical time is also higher for custody evaluations since it involves typing 
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and filing of reports. Based on an average of three hours per case, the 
costs become: 

(3 x $10) x 116 = $3,480 
Initial hearings also occurred in all cases in this group: 

$80 x 116 = $9,280 
The Court estimates that while a few of these cases will settle without a full 
hearing, about 88% will go on to trial. Given an average of two days per 
trial, at $640 per day, the costs incurred by the County are: 

($640 x 2) x (.88 x 116) = $130,660 
Combining the costs creates the following expenses for all 1982 evaluations: 

$34,261 + $3,480 + $9,280 + $130,660 = $177,681, 
or $1,531 per evaluation. 

3_/ Not all mediations result in an agreement. In most instances such cases 
proceed to an evaluation If necessary. In 1982, there were 45 cases that 
involved both mediation and custody study. Court statistics indicate that 
while these cases take longer to complete than mediations, they do not take as 
long to complete as pure custody evaluations since much of the necessary 
information gathering takes place in mediation and does not need to be 
repeated in an evaluation. Records indicate that transfer cases require 
approximately 14.1 hours of counselor time. The counselor costs in 1982 are: 

(14.1 x $18.12) x 45 = $11,497 
The clerical time involved is similar to that expended in a pure study, about 
three hours worth of scheduling, report typing and filing: 

(3 x $10) x 45 = $1,350 
Once again virtually all transfer cases involve a preliminary court hearing: 

$80 x 45 = $3,600 
Finally, records Indicate that very few cases which involve both a mediation 
and had a study go on to settle out of court and a full two day hearing, is 
necessary: 

($640 x 2) x 45 = $57,600 
The combined costs for all transfer cases is: 

$11,497 + $1,350 + $3,600 + $57,600 = $74,047 
This produces a per case average of $1,645. If we assumed that 5% of the 
cases might stipulate before court the figure would drop. 

Percent of children between the following ages who spoke with mediators. 

Age Percent 

i-3 2o% 
4-6 59% 
7-10 83% 
11-14 88% 
15 and over 100% 
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Appendix 

A Sample Mediation Case 

Mr. and Ms. D. have been referred to Domestic Relations for Custody 

Resolution Counseling to be followed by a Custody Study if necessary. The 

case is being co-mediated by a male and female counselor. The entire 

family--husband, wife, four sons and two daughters--are present for the first 

session. It is a working class family. The parents are in their late 

forties. The children range from 25 to 12 years. 

The first session begins with one of the counselors asking each family 

member about his/her undersanding of what the session is about. The family 

is confused about the difference between custody resolution counseling and a 

custody study. The female mediator explains that they will try to help the 
s, 

parents solve their problems on their own, producing an agreement acceptable 

to everyone. If this is not possible the Court will make a decision but will 

elicit the counselors' recommendations before doing so. Each family member 

agrees to cooperate. 

The counselors next begin to gather facts about the family's current 

living arrangements and the status of the case. The parents and offspring 

are still living in one home. Further, except for the two daughters, all 

family members work together at the family owned business. Slightly over one 

hour has passed and the counselors recommend breaking. They ask all family 

members to return for the second session. 

The second session begins with the female team member requesting that 

each family member describe the custody dispute as they see it. In the 

course of the ensuing discussion, the mediators point out perceived areas of 
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disagreement tha t  are not t r u l y  in dlspute.  A f te r  each fami ly  member has 

spoken, ?he mediators note tha t  the only real Issue seems ?o be the question 

of who is best able 9o phys i ca l l y  care for the two youngest ch i l d ren .  The 

counselors commend the fami ly  fo r  ?heir  a b i l i t y  to agree and t h e i r  mutual 

concern for  the chi ldrenVs we l fa re .  Another appointment is set fo r  the 

fo l l ow ing  week and In the meantime everyone Is asked 9o give some thought 9o 

possib le arrangements fo r  the care of  the two youngest ch i l d ren .  

The t h i r d  sess ion s t a r t s  w i t h  a d i scuss ion  of  c u r r e n t  c h i l d  care 

arrangements. Both parents are asked 9o describe ?hei r  cu r ren t  ch i l d  care 

ro le  and what ?hey l ike and d i s l i k e  about the cur rent  arrangement. Both Mr. 

and Ms. D. s t ress how d i f f i c u l t  i t  is to care for the youngest boys whi le 

wo rk i ng .  In g a t h e r i n g  d e s c r i p t i o n s  of  c h i l d  care ar rangements  i t  ls 

d i scovered  t h a t  the o l d e r  sons and daughters  are doing the bu lk  of  the  

parent ing.  The o lder  ch i l d ren  reveal tha t  one of ?he younger boys is using 

drugs. Nei ther  parent seems to be aware of t h i s  s i t u a t i o n .  The fami ly 

agrees ?o come back to discuss ?he problem fu r the r .  

The four th  session begins wi th the counselors asking the faml ly  to set 

aside any decis ions about custody for  the time being in order ?o concentrate 

on two issues: ?heir  son's drug problem and ?he way parent ing c u r r e n t l y  

takes  p lace .  The f a m i l y  agrees to  ?hls  Idea. Together  the  counse lo rs  

explain ?hat they see ?he parent ing roles as somewhat confused, wi th ch i ld ren  

car ing fo r  ch i l d ren .  They also note tha t  having two d ivorc ing parents in ?he 

same home is a confusing and s t ress fu l  s i t u a t i o n .  In the ensuing discussion 

of a l t e r n a t i v e s ,  ?he fa ther  agrees ?o look for  an apartment and i? is decided 

tha t  the o lder  sons may move In wi th him. At the counselors '  urging ?he 

fami ly  also agrees ?o enro l l  the youngest boy in an ou tpa t i en t  program for  
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chemically abusive adolescents. 

The fifth session does not include the entire family. The counselors 

have requested some time alone with Mr. and Ms. D. in order to help them 

improve their parenting skills. The counselors have also asked the father to 

spend some time with his younger children prior to the session. Mr. D. 

reports that he has carried through on this assignment and also states that 

the family has, as agreed, enrolled in the drug abuse program. They are 

congratulated for their efforts and concern. During most of the meeting the 

parents and counselors discuss the need for the adults in the family to 

resume parenting responsibilities and discuss how these tasks may be shared 

so that neither parent feels inordinately stressed. Towards the end of the 

session the female counselor reintroduces the original custody problem by 

asking where they feel the younger children should live. Both parents insist 

they are better capable of providing care. When the counselors feel the 

discussion has become circular and unproductive they propose an alternative: 

that the younger children remain living with their mother until the drug 

outpatient program is completed. If custody is still a problem when the 

outpatient program terminates, the family will return to mediation. However, 

if they are still at a stalemate following one session they will move to a 

custody study. The parents agree to this alternative and each agrees to 

assume responsibility for notifying his/her attorney of the decision. The 

younger children--who have been in the children's waiting room, join the 

session and the decision is explained to them. 
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three court e r o s r a m s  alnd asses5 client 

~Tied iat ion exPerience and i~s im,,edia~e 

resolution, inter-sPOuSal communications 

relationships. 

eualuations of: the 

impact on case 

and c a ' t e n  t - c  h i 1 d 

RESEARCH SETTINGS 

The Presen~ research ?ocuses on mediation 

three locations. These are: 

I. The Los Anseles Conciliation Court" 

The 

COIll'It'CY, 

P "r O ~ r  a m s a t 

o l d e s t  and larses~ conciliation c o u r t  in t h e  

the Los Anseles Conciliation Court, besan oFFerina 

mediation on an exPerimental basis in 1973 to couples 

con~es~ins custodz and uisitation, in 1980, a state-wide 

bill was Passed which mandated mediation in all cases o? 

contested child custody and uisi~ation. The service is Paid 

For bY earmarked increases in marriase license and ,Jivo~'ce 

?ilina Fees. A staPP oF court emPlo>'ed i, ediators handles 

aPeroximately 5,1(30 cases (Mclsaac, 1983) Per 

Families en ~, e r  mediation 

initial court aPPearance. 

• ri silnB ProPortion oh" 

year. M o s t  

the same day they make T~hei# 

However, in "recent months, a 

c.=~s e s h a u e  b e e n  s e t  F o r  l a t e r  

aPPointments. E'oueles who reach ar, am ree~T~ent com~it it to 

~,Jritinm as an inzer-eartx stipulation. CouPles who Fail to 

reach an asreemen% may return to court For a hearinm and/or 

an investisation by a separate staFF o£ court eualuators. 

2. The Family Relations Division o£ the Connecticut 

S u P e r i  o r  C o u r t  

¢ 
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i! pus I mseqd eq% ~u~J.e%s~uT~uF, e 

~UTXJT%UepT aoj sp, oq%mu) %ueJ.e6jIp p, mZTIT%r, 

" SB~I~ULIOI%SBI~B 

pUe s%ue%|'~asIp 

af,) ~e%is qol~ 
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each location are 

clerical worKers, and 

w or ~-< e'r s . 

The averate income oF resmondents in 

Minneapolis is roushl y $i8,000; i;-, 

$1LS,O00, Resmondents at all the sites 

m'roFessional; s o o u t  15-70 Percent are 

anot her 10-20 mercen~ are seruice 

Los Anmeies and 

Connecticut it is 

are comPa'rable in 

Family size. About 8(9 

Less t h a n  l O  m e r c e n t  a t  any  

c h i l d r e n .  On t h e  a u e r a s e ,  

r, a r ' r i e d  b e t w e e n  8 a n d  l o  x e a r s .  

mercer~t [lave ol-ae or two chi idrer,. 

site have ~ , o r  e t h a n  t h r e e  

• r e s m o n d e n t s  a~ e a c h  s i t e  w e r e  

(Table 1 about here) 

! 

I 
, 

I 
! 

I 

I 

Ihe Cha~aaleni&Li~s ~E Ca&es a& ~ba Si~as 

Most cour~ mediation 

coumles as 

~) i s i tat i on 

d i F F e r e n c e  

mr oe~'ams tr eat newl Y sema#ated 

w e l l  as t h o s e  s e e K i n s  t o  m o d i F ; ,  c u s t o d y ,  and 

arransemelh t s. in our stud:, there is s o~,le 

in the m'romortion oF new diuorces uersus most- 

our Conr, ecticut 

Post-dectee cases 

Mir, neamolis, on 

decree cases in our sammles From each site. For exa~,~mle, 

sammle contains the hishest m'romortion oF 

(5(]%). The mediation sammle in 

t h e  o t h e r  h a n d ,  c o n s i s t s  m o s t l ' /  oR new 

d i v o r c e s  ( 8 5 % ) .  L i l < e  C o n n e c t i c u t ,  t h e  C o n c i l i a t i o n  C o u r t  oF 

L o s  A n a e t e s  s e e s  a ~ , ~ i x t u ' r e  oR c a s e s ;  G3 e e r c e n t  oR t h e  

earties not yet divorce.J, and ai~:~ost 40 eercent are at the 

m o s t - d e c r e e  mhase. 
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(Table 2 a b o u t ,  b e r e )  

-Tnitiai Ea'rent.,.'r,e P, ebauin'ra 

Parent,s report, many visi-t,ation Problems as she time oF 

• t In e i n i t, i a.l i n t e r v i e w. 0 n e c o ~,,~, o n e 'r o b I e ;,~ i s t, in e i a c K o F 

resuiar Predict,able visit,atiol-,. Prior to medias,ion, about 

30 t o 40 metrent oF 

visitat4on is sporadic. 

Par en t. infrequent, l y or 

the respondents at each sit,e reeort, 

Ch i i dren see the ir non-cus tod ial 

on an uncertain schedule. P a r t  oF 

the Problem max be Mue to the seosraphic distance seearatins 

ex-sPouses. Excludins the extre~,e cases, spouses in 

Connecticut, MinneaPolis and Los Anseles live an averase oF 

2c~, 31 and 5c'~ c, iles aPa'r%, respectively. P'roximiSx, 

ho~Jeve'r, is n o t ,  a reliable indicator oF the 'resuiarity oF 

visit,aSion. Even amons e x - s m o u s e s  ~Jho live wit,hin -25 ~,iies .. 

oF one another, visit°at°ion is reported t,o be inFreguent, 

and/or irresular in aPProximately one-Fourth oF t,he cases ._st 

each site. 

Freguency and resularit,x are not, t,he only e'roblems 

surroundins visit,a%ion. Between 40 and 5(3 Percent o£ t,he 

resPondent,s at each site are conce'rned about tlneir child's 

well-bein~ while in the care oF the other Parent,. A 

co,'~ear_sb!e eercent,ase worr;, about beins verbally ,~erided bx 

their ex-seouse when s/he talks with t,he child(ren). 

Roushly 20 to 30 Percent oF the respondents at° each 

site are concerned about, t,he children beins sPoiied as a 

• result, oF the divorce. For example, a noncusSodiai mother 

&. 
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own. It is important so nose, however, thas prior so 

media%ion, about halF the 'respondents at e3ch site rePor~ 

the issues oF child suPPo'rt and ProPertz to be unresol~.~ed. 

OF %hose without an asreement, about 40 ~e'rcent rePors a 

s rear deal oF disas'reement oL)er each issue. Thus, the 

absence oF Financial mediation seruioes is not ir, dica%iue oF 

she absence oF Financial disputes. 

The t{~'ree siSes diFFer on the a<,erase number oF' 

sessions and hours exmended on a si,.:en case. In Minnesota, 

the Pro~cess sakes she s'reatest amount oF time. Based on our 

sa,~:~ples, the auerase number oF media%ion sessions and hours 

in Minnesota are 3.3 and 4.3, respectiuelx. Viewed somewhat 

diFFerently, only 21 Percent oF She resPondents it, Minnesota 

report astendins only a sinsle mediation session, and onlx 

15 Percent said their mediation lasted one hour or less. As 

the Los Anseles Conciliation CourS, cases a~e case 1.7 

sessions and 3.o hours. FiFtx-se~.~en ~ercent oF the Los 

Ar, Beles respondents report aStendins only a sinale session. 

In Connecticut., the auerase number oF mediation sessions is 

1.5 and 85 Percen~ oF the "resPondents re~ors astendins only 

one session. The averase number oF hours stands at 2.3. 

The mediation sites also diFFer with respect to She 

Participation oF children and attorneys. ~hile 75 Peroent 

oF the Los Aneeles respondents rePort that their lawyers 

were seen by she mediators, this is noted by on.Iz iS Percer, t 

oF the Minneaeolis and Ii i:ercent oF the Conneozicu~ 

respondents. Children are most likely to have been seen by 

15 
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m e d i a t o r s  i n  M i n n e a e o i i s  (GG~%) . C h i l d r e n  a re  seen by 

media~o'rs in only 28 eercent and 15 Percent oF she Los 

A'-,meles and Connecticut c a s e s ,  r e s p e c t i v e l y .  

Moss ea ren~s  whose o l q i l d r e n  a re  seer, by ' , e d i a ~ o r s .  F e e l  

i s  i s  a mood i d e a  and o n l y  a b o u t  10 e e r o e n t  a re  a c t u a l l y  

oeeosed. Those who Favor i~ ~.enerally like t. lne idea oF 

elici%ii-,a she child's input and obtair, in2 an outside 

a s s e s s m e n t  oF t he  c h i l d ' s  wel  1 - b e i r , ~ .  P a r e n t s  who a're 

omPosed t~o slne i d e a  Focus on t he  n e r v o u s n e s s  and F r i s h t  she 

clnildren "'mimht Peel when talKins ~o a media~or. For 

example, one mother whose son wanted to attend she mediation 

session "so have his day in court", later reeorted that "i~ 

was the worst day in his life". 

SimilarlY, resPondents express mixed reactions so ~heir 

at~.orney's ea°r%ioieation in the mediation. One Los Anmeles 

woman sums uP she Pros and cons by notinm that while her 

at~orney's eresenoe at mediation made her Feel too're secure 

and willins to talK with her ex-seouse, she resented PaYiom 

her attorney to sit in a waitins room at the Conoiiia%ion 

Co,lr1~. As she Put it, "I ~ot a bill For his readinm ~he 

news p, aPer. " 

( T a b l e  4 a b o u t  here) 

Snu~e~ aE Use~ Sa~iaEan~ian 

The immediase "reactions oF users to mediation seems co 

be Fairly similar across sites. At. all locations, mediation 

I iG 



is associated with a himh de.~ree oF user .satisPac%ion. As 

expected, those who Produce mediated asreements on custo.iv 

or visitation are the most enthusiastic and would be most 

apt to recommend tiqe Process to P'riends. Nevertheles=., a 

clear maJoritv oF those who Fail to 

wouid still er, courase others %o trY. 

Feel t, he Process could be helPFul 

senerat, e asreements 

OFten, these parties 

in other. Kinds oP 

disputes, or %inat the experience is useful even when i~ does 

not Produce an amreemen%. 

ResPondents at each site Frequently cite three Pactors 

when ~he~" Praise mediation. First, G() to 7(3 Percent asree 

tha t ,  m e d i a t i o n  h e l p e d  them to  Poe,is on the  needs oP the  

children and that the child-oriented Focus was beneficial 

I n  the w o r d s  of one Connecticut.mother, "it made me Feel 

more conside'ra~e towards the Kids and their Feelinss". 

Another Pelt mediation helped both Parents to "see that 

usins the children as weapons wasn't ~ood." A number Pelt 

that the Focus on the children ProPerly stressed their new 

Parental "roles and the notion oP shared resPonsibilit'/. 

A second benefit attributed to me,liation by 7(-) to 8(1) 

Percent oF the -resPon,lel~ts at each of the sites, is the 

o P P o ' r t u n i t ; "  t o  a i r  - 4 r i e v a n c e s .  T h e s e  r e s p o n d e n t s  a e r e e  w i t h  

the s t a t e m e n t  t " h | e d i a t i o F ,  a a ' . ) e  fTle a c h a n c e  t o  e x p r e s s  f f lY OWl' l  

Point oF View". in t h e  c o L v r s e  oF e a c h  P a r t y  hauine t h e i r  

s a Y ,  -some c l i e n t s  F e e l  t h e y  l e_~ ' r ned  s o m e t h i n ~  a b o u t  t h e i r  

e x - s ~ o u s e ' s  P o i n t  oF v i e w ,  H o u e v e r ,  s i n c e  3 0 - 4 0  P e r c e n t  oF 

t h e r e s P o n d e n t s a i 5 o c o m P i a i n o F n o t P e e i i n ,a h e a r d a n d 
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understood in mediation, it will taKe Further analysis to 

diFFerentiate the seement oF the sample that Feels 

understood From the sesment that Feels misunderstood. 

A t h i r d  F e a t u r e  oF m e d i a t i o n  endorsed b y  7(3 so 80 

Percent OF the respondents at each site is Keeeins the 

discussion on tracK. For some, this ;,eans that the mediator 

Prevented ex-sPouses From arsuins durins the session. For 

others, KeePins the d i s c u s s i o n  on track means Pocusin~ on 

she children. For example, one woman nosed that the 

media%ors Kept the discussion on the children and thus she 

Feels they "talKed about what was most important," even 

%housh she would have liked to spend more time discussins 

t h e mar~'iase. 

Sau~aea oE O&e~ ~iaaaZia£a~&ia~ 

Despite eenerally hish levels oF satisfaction, about 

ha].F the respondents at each si~e asree " somewhat" or 

"s~.ronsly" with she statements: "The sessions were tension- 

Filled and L[neleasant" and "I Felt ansry durin~ much oF" the 

session" . 

rePoPt 

Possible reasons 

and visitation 

an z method oF 

unpleasant and 

hand, some 

d i s c o m f o r t .  

About 45 Percent oF respondents at each 

Feelinss oF defensiveness. There are 

For these reactions. For example, 

disputes ma~" be so 

dispute resolution 

euoKe defensive 

location 

s e v e r a I 

cussod y 

emotionally ta×inB tha~ 

will necessarily be 

reactions. On the other 

ind i v i dual s b lame t he reed iat or F or she ir 

As one woman claimed, "%.hey ~,;ere all on his 

18 



( bus b an,'I ' s ) 

Some ~ h i r~s, 

these clients Peel that tlneir Point oF view is either 

understood or not resmected by the mediator. 

For other individuals, the sense oF defensiveness 

• result From aPPrehensions about deaiins 

Ill'it'rl.lStWO'rthY but Persuasive e×-sPouse. As one 

side.., eue'rY time I tried to brins ue 

t h e ~ ,  alwaxs w e n t  to a n o t h e r  s u b j e c t . "  TYeicall", 

r,o t 

h| a Y 

w i t h a n 

Conne ¢ % i c ,i% 

woman ~,.~. it: "he's smart..he can do an-'thins...[ ~as afraid 

they (the mediators) would believe him." A Los Anseles woman 

noted that her husband "did a better Job .oF sei!in~ 

himselF". And a husband in Minneapolis believed that all inis 

wipe had to do "was cry and she'd set her way." 

Still other 'respondents ma'/ well have Felt tense, ans'r'," 

and displeased as a result o£ Faulty P're-concePtions about 

the mediation P'rocess. At.. each site, 20-30 Percent o? the 

• resPondents asreed with the statement that "mediation was 

conFusins", and in-depth inte'ruiews with respondents often 

• revealed ProFound misconceptions about the soais oF 

mediation. For example, a number oF respondents ~.;ere under 

the impression that the Process was desisned to save the 

marriase and as a 'result besan the session ?eelins anno:,ed. 

Others, who were interested in reconcilins were upset b'/ the 

Fact tha~ the mediato'rs neuer ursed their Partner to s!ve 

the marriase another chance. 

Still othe'r 'resPondents iabored under the Pal -~e 

impression ~Inat the mediators would make the Final custo,JY 

d e c i s i o n o r t h a t m e d i a t i o n w a s m e 'r e i z a n o ~ h e r v a r i e t z o F 

1,9 
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(Table 5 about bere) 

Uaaz Eualua&inna a£ ~adiaaian ~uZnnmes 

It is impossible to adequatelx 

mediation in a three-month Follow-uP. 

I ? 0 C ~I~ "5 0 l~ S e [.J e "r a 1 i [~I [Tle 'J i a ~ e 0 ~1~ % C 0 ~l e s . 0 i-i e 

assess  the impact oF 

Instea,J, we ~.e'rel v 

ob v i ous re 1 evan% 

• result is the ProPortion oF clients who reach as'reements in 

mediation. Accordins to the resPondents' reports, the rate 

is Fairly comParable .across sites. About 35-40 ~ercent say 

~hey atrived at a "Permanent custody or visitation" 

arransement in media%ion, another 20-3(') Percent T'ePor~ 

• reachins some other type oF asreement. The nature oF these 

"other" asreements i s  ha'rd to  d e t e r m i n e .  Some are temPorary 

custody/visitation asreements Per.dins Purther court action. 

In other cases, "temPorary as'reement" may belie a more 

Permanent arransement. 

Noz surPrisinsly, at all the sites, clients who 'reach a 

Final asreement in mediation are most apt to report maKins 

P'r o sr e s s i n t h e i r c a s e s. T h e m o r e i n ~ r i s u i i-~ s F i n d i n ~ i s 

that aPP'roximatelz one-third oF tlnose clients who reach 

a~reements still maintain that %hey have 

"rio" Prosres s in thei'r case. This 

agreeITlerJt is not s"no;~ YmOLlS ~4ith a 

made "little" or 

5Ll~es~s ~hat a n  

solution and that 

individuals mar Feel continuins conFiict o'r ~'ro~ound 

dissatisfaction ~.~ith their a~'reement, re~ardless oF t.Jhere i~ 

is Produced. In some cases the source oF dissatisPaction is 

basic. For example, there can be no entirely satisFac~orx 
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S 11 0 we d hle h 0 6; 

talk ~o hi#l". 

s t u b b o r n he is and that I won'~ be able So 

(Table 8 about bere) 

SUMMARY 

A P r e l i m i n a r y  a n a l y s i s  oR med ia t ion  se ' rv ices  o f f e r e d  as 

%in'tee cou. r t  Fromrams in %he Uni ted  S~ates Finds on l y  modest 

differences in client ~yPes, ~-rosram structures and user 

reactions. SPecificallY, we Find that mediation clients 

include individuals of diue'rse educational and occupational 

bacKs'rounds includin~ racial and e~hnic minorities. 

Additional analysis is needed So dete'rmine whether different 

income and/o'r racial and ethnic a'rouPs seem so have special 

needs or respond diFFeren%l y to 

techniques. 

Althoush we cannot explain why, 

s i t e s  d i f f e r  in the exten~ so 

compr ised of d i v o r c e d  couples 

oPPosed ~o new1 Y seeara~ed 

iS 

which 

seeKins 

coules 

s meciFic mediation 

aPPears tha~ %he 

their clients are 

modifications as 

seeKins divorces. 

Nevertheless, substantial, and comparable ProPortions of our 

samples at  each s i t e  r e P o r t , s e r i o u s  d isagreements  r e s a r d i n ~  

cus tody  and /o r  v is i%a%ion and i o n 3 - s t a n d i n ~  s~ousai  

communicat ion- m'roblems P r i o r  to  ~,~ediation. Thus, c o u r t -  

based mediation P'ros'rams do no~ ~.reat only easy cases or 

fTiinor disputes. 
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iJhile none oF the three mediation P'ros'ram--. attempt %0 

• resolve Financial issues, it is relevant %0 note %hat, 

disputes oF this na%ure are re~o'r%ed by up t.o 50 Pe'rcen% oF" 

%heir clients. This may be a Iosica! new are = o? service 

For cou'r% mediation services, althoush it is one that would 

demand new skills and Kno~.Jled=e Prom its me,~iato'rs. 

The ave'raee number oR mediation sessions and hours Per 

case varies somewhat by si~.e. Despite this, roushl v 

comea'rable mroPortions oR resPondents re~ort reachins some 

as'reemenS on custody and/or visitation. User satisfaction 

leuels a're also muite simila'r and senera!iv high across ali 

sites. Substantial Proso'rtions oR each sample aPPreciate 

t h e  oPPortunity to e×Press themselves, Focus 0,% t h e  needs oF 

the ohild'ren and recosnize the mediator's skill in keePins 

%he discussion .on %racK. 

At the same time, roushly a third oR the 'respondents in 

sample who claim they reached " Pe'rmanen t " custody each 

and/or visitation as'reements in mediation also reeort a 

sense o? conzinuins conflict at. the Roilow-ue interviel.~ and 

do no't Reel they have made much Prostess. In a similar 

vein, about halF" She °resPondents a% each site cha'rac%e'rize 

%he mediation exPe'rience as %ension-ridder~ and anter-Filled. 

minority wanted toore time in mediation and 

Still ot,he'rs seem Rr us t'ra~ e,~ %haT. %heir 

mediation did not toore closely resemble some 

intervention such as counselins or an 

\J 

A sub  starts ial 

Felt rushed. 

e ;-" P e r i e n c e i n 

o ~kh er ~ ~.'~e oR 

inues%i~ation. 

24 



DiSCUSSiSN 

T h i s  a n a l y s i s  r a i s e s  but  does not  r e s o l u e  se~erml 

P o l i c y  c o n s i d e r a t i o n s .  One such i s s u e  d e a l s  w i t h  the m'ros 

ar, d oor, s oF r e s t r i o t i n s  m e d i a t i o n  to c h i l d - r e ! a t e d  i s s u e s ,  

r a t h e r  than ir,  c l u d i r ,  m ~,he F i n a n c i a l  a s p e c t s  oF d i u o ' r c e .  Our 

data sumPo'rt t he  contention t h a t  mediation clients o:ten 

have d i s p u t e s  oue'r both  s e t s  oF i s s u e s ,  i n d e e d ,  the 

r e s e n c e o F u n r e s o I u e d F i n _~ n c i a I ~-r o b I e m s ,~i a y c o n t r i b u t e t o 

respondents' Peelinss that little prosress has beer, made 

euen in Presumabl'x successFullx mediated cases. Financial 

mediation may also help a!leuiate c ro~.Jded court dockets. 

Ac oord ins to a "re o en t s t ud ~" oF me d iat i on s erv i c e s in 

ClacKamas Count~', O reson, man'," mediation clients must also 

use the courts to solue Financial ,Jisp~/tes al-~d this ~a?.zern 

contributes to maKins mediation less cost eFFective than 

Judicial determinations (Coheln i~81 ) . On the other haF, d, 

many mediators PreFer to FoRce couPies to conside~ the 

child's best interests without resard to Financial concert, s, 

Feel that Financial mediation is be;'or, d ~heir present level 

oF expel-rise, or Pear that in Pinar, oial mediation ~he 

Parties' Private attornex ~.~ould Flax a ,~.ore dominant role. 

As one mediator ~;ho had attempted to c,~ediate ~nese issues 

phrased i~, "that was iiF.~e oPenir, e a Pandora's box". 

A ~econd Policy con-~ide'ration Meals with the duration 

and Format oF the mediation sessions. Air. housh ail oF fine 

oou'rts oFFicially ~ermit a relatiuely lapse number oF hours 
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TABLE 1 

BACKGROUND CHARACTERISTICS OF USERS AT EACH COURT SITE 

Los Angeles Minneapolis Connecticut 

Race 
Angl o/Wh i te 48% 96% 94% 
Black 25 1 4 
Hispanic 22 2 2 
Asian 3 1 - 
Indian .5 .9 - 

Education 
less than high school 
college graduate 

11 2 13 
27 18 21 

Occupation (par t ia l  l i s t )  
Professional 26 22 21  
Managerial 15 20 11 
Cler ical  21 23 14 
Service 17 11 19 

Number of Children 
one 47 50 41 
two 38 34 40 
three or more 15 16 19 

Total Sample~ ~ Size (256) (109) (165) 

28 

I 



TABLE 2 

CHARACTERISTICS OF CASES DIVERTED TO MEDIATION 
AT EACH COURT SITE 

Los Angeles Minneapolis 

Marital Status 
s t i l l  l iv ing together 10% 14% 
separated 53 71 
divorced 38 15 

Satisfaction with Custody 
very satisfied 
somewhat satisfied 
neutral 
somewhat dissatisfied 
very dissatisfied 

Percent Reporting Themselves 
as 'somewhat' or 'very' 
Dissatisfied with Custody 

custodians 
jo in t  custody parent 
non-custodians 

Cooperation with Ex-Spouse 
"easy" or "strained" 
"can't cooperate much" 
"impossible" or "don't 
even try" 

Have been to counseling, 
either individually or as 
a couple 

22 38 
12 11 
12 4 
14 8 
38 36 

L.Ao 
21% 
25 

54 

44% 

43 

Of those attending counseling, 
percentreporting i t  as 
helpful 

All Sites 
9% 

22 
58 

MPLS 
41% 
30 

30 

76% 

59 

Total Sample Size (256) (109) 

29 

Connecticut 

7% 
44 
50 

38 
13 
6 

10 
33 

CT 
28% 
26 

45 

61% 

40 

(163) 

m 
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TABLE 3 

INITIAL PARENTING BEHAVIORS AT EACH SITE 

Los Angeles 

V i s i t a t i o n  is sporadic, 
takes place "when I can 
make i t , "  "when ex-spouse 
allows i t "  or 
" i r r e g u l a r l y " .  

Minneapolis Connecticut 

40% 27% 27% 

The fo l lowing are concerns 
for  respondent about 
v i s i t a t i o n  

ch i ldren being spoiled 29 
spend too much time with 

ex-spouse's re la t ives 29 
ex-spouse derides you 

to chi ldren 49 
ch i ld ren 's  wel l -being 54 

Percent Agreeing with 
Following Descriptions o f  
Parenting 

in discussions of parenting, 
the atmosphere is hos t i le  49 

you and ex-spouse have 
basic ch i ld - rear ing  
di f ferences 50 

your ex-spouse is a 
help in ch i l d - ra i s ing  18 

20 
27 

Chi ldren's Reactions 
ch i ld  feels s/he caused 

the divorce 
sides wi th one parent 
worries about t rea t ing  

parents equally 32 

Total Sample Size 

19 

22 

24 
4O 

39 

29 

24 

29 
41 

41 

(109) 

30 

(256) 

31 

22 

44 
47 

53 

55 

19 

5 
24 

24 

(163) 
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TABLE 4 

SCOPE AND DURATION OF MEDIATION BY SITE 

The following issues were 
settled prior to mediation 

property division 
child support 

Los Angeles Minneapolis Connecticut 

In those cases where financial 
issues were not resolved pr ior  
to mediation, percent reporting 
"a great deal of disagreement" 
over  the f o l l o w i n g :  " 

property division 
child support 

48% 22% 62% 
44 30 59 

31 

36% 54% 38% 
45 32 42 
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TABLE 5 

SOURCES OF SATISFACTION AND DISSATISFACTION 

Would "de f i n i t e l y "  or 
"probably" recommend 
mediation to others 

Los Angeles 

reached " f ina l "  agreement 
in mediation " 85% 

did not reach " f i na l "  
agreement in mediation 79% 

Percent agreeing with fol lowing: 

sessions focused on chi ldren's 
needs and welfare 71 

mediation gave me a chance 
to express my own point of 
view 82 

mediator kept the discussion 
on track 85 

the sessions were tension- 
f i l l e d  and unpleasant 57 

I f e l t  I was always on 
the defensive 47 

I f e l t  angry during much 
of the session 43 

21 

33 

mediation was confusing 

mediation was rushed 

Mi nneapol i s 

91% 

68% 

73 

69 

76 

46 

44 

39 

20 

24 

Total Sample Size (273) (89) 

32 

Connecticut 

91% 

.62% 

63 

70 

71 

51 

46 

48 

29 

27 

(142) 
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TABLE 6 

USER EVALUATIONS OF MEDIATION OUTCOMES 

Respondents Perceptions of 
Mediation Outcome 

Agreement of 'permanent' 
custody or visitation 
arrangement 

Agreed on other issues 
(e.g. ,  temporary custody, 
v i s i t a t i o n ,  seek 
counseling) 

No agreement 

Los Angeles 

4.1% 

19 

40 

Minneapolis 

41% 

29  

30 

Connecticut 

35% 

24 

41 

Percent Who Perceived L i t t l e  
or No Progress in Case 

Final custody agreement in 
mediation 

No agreement in mediation 

28 

60 

35 

~64 

33 

70 

Total Sample Size (273) (89) (142) 

33 
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TABLE 7 

MEDIATION AND TIME SPENT WITH CHILDREN 

Los Angeles Minneapolis 

Very or Somewhat Satisfied 
with the amount of time 
spent with children 

custodians 
joint custody parents 
non-custodians 

Total Sample Size 

74% 83% 79% 
42 7 0  54 
24 46 21 

(273) (89) (163) 

Custody Arrangement Followin 9 Mediation 

Final Agreement in Mediation 

L.A. MPLS CT 

custody to mother 

custody to father  

j o i n t  custody 

s p l i t  custody 

36% 39% 

4 3 

1 6 

59 53 

46% 

23 

4 

27 

34 

Connecticut 

NoIssues Resolved in Mediation 

L.A. MPLS CT 

41% 56% 77% 

10 20 4 

3 - 4 

46 24 16 

I 



TABLE 8 

MEDIATION OUTCOME AND EFFECT OF PROCESS 

ON RELATIONSHIP WITH FORMER SPOUSE 

Final Agreement 
in Mediation 

L.A. MPLS CT 

Effect of Mediation 
on Relationship with 
Ex-Spouse 

made i t  bet ter 28% 39% 31% 

made no 
dif ference 

made i t  worse 

65 47 60 

7 15 8 

No Agreement 
in Mediation 

L.A. MPLS CT 

9% 4% 4% 

76 76 77 

14 20 18 

35 
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Mediation is an increasingly popular conflict resolution mechanism~ It 

is widely used in traditional labor relations and international dispute 

settings as well as a variety of new contexts including but not limited to: 

misdemeanor disputes, felony disputes between non-strangers, small claims 

matters, landlord-tenant disagreements, consumer issues and a variety of 

domestic relations matters including disputes between parents and children 

and contested child custody and visitation. 

The growing popularity of mediation has not been matched with research 

into the process and its techniques. In fact, there are very few interaction 

analyses of either negotiation or marital interaction (Cline, 1979). This is 

a serious omission. Although many persist in viewing mediation as an "art" 

and unsuited to systematic analysis (Meyer, 1960), the limited empirical 

literature that is available underscores the importance of mediator behaviors 

to explain process outcomes. For example, an empirical assessment of 

mediation outcomes in labor-management settings finds that successful 

outcomes are correlated with such mediator qualities as experience level and 

the use of aggressive tactics (Kochan and Jick, 1978) and an analysis of 

outcomes in divorce mediations dealing with contested child custody and 

visitation concludes that the disputant's perceptions of the mediator's 

skill and actions are as important in predicting outcomes as the 

characteristics of the disputant or the dispute (Thoennes & Pearson, 1985). 

Not surprisingly, a recent report released by the National Institute of 

Dispute Resolution concluded that there was a need for more extensive 

research on the nature of,the mediation process in order to standardize and 

upgrade existing training programs for mediators (NIDR, 1983). 

I 



The Develoomen# of a ~ £ ~ j ~ / = ~ _ 1 5 P . ~ n  

This paper describes an original system designed to allow interested 

parties to code the behaviors of custody/vlsitatlon mediators and disputants 

by l is tening to audio ?apes generated In custody/v is i ta t ion mediations. 

The system Involves Ident i fy ing small dlscernable segments of verbal behavior 

( u n i t i z i n g ) ;  assigning them to one of several poss ib le  ca tegor ies  

(categor iz ing);  and designating the actor and target object for a given act 

( a t t r i bu t i ng ) .  Developing the categories for use In the second step posed 

the greatest challenge. The categories needed to be mutually exclusive and 

exhaustive, detailed enough to capture the fu l l  range of mediation behaviors, 

but parsimonious enough to allow the system to be used with ease. 

A number of coding frameworks have been developed to study marital 

interactions, psychotherapy, cr isis Intervention and negotlatlons. One 

approach views Interactions as social exchange processes (Blau, 1964). The 

basic assumption Is that each Interaction presents certain costs and benefits 

for the participants and that the participants, motivated by self- lnterest, 

alter their behavior in light of their assessments of these rewards and costs 

and trade benefltsof mutual value. The two gross types of exchange that may 

take place between people are social and economic. While the former involve 

Intangible, image-orlented or emotional resources, the la t te r  Involve 

economic resources. Positive relat ionships develop with the favorable 

exchange of resources while negative relationships results from continually 

unfavorable exchanges. 

Looked at from this perspective, the mediation situation Is a process in 

whichcommunlcation is used to negotiate the exchange of resources (Wall, 

1984) although i t  is quite complex because of the mult ip l ic i ty of mediator 
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and disputant relationships (Gul iver, 1979). Although he does not provide a 

formal coding system, Wall (1981) uses a social exchange perspective to 

generate a list of over 100 mediator tact!cs to influence the way disputants 

evaluate their relationships and the alternatives toward which they aspire 

(Wall 1984). 

Another perspective represented in the coding literature emphasizes the 

phases of the negotiation process and the evolutlon of successful 

negotiations from competitive to cooperative orientations. The Conference 

Process Analysis (Morley & Stephenson, 1977) used to study labor management 

negotiations r~eveal three phases of negotiation characterized by the decline 

of argument. Landsberger's analysis (1955) of mediation and mediated- 

arbitration sessions using Bale's Interaction Process Analysis also reveals a 

phase movement in successful mediations. Specifically, he documents a 

progression from orientation of the dispute to evaluation of the dispute to 

>~control of the outcome. 

Still other coding systems distinguish between procedural and 
% 

substantive behaviors or subjective and objective ones. For example, 

Zechmeister and Druckman (1973) divide negotiation statements into two 

categories: cognitive and value statements. While the former describe 

events, conditions and objects without bias or preference, the latter express 

the speaker's feelings. A second coding system (Walcott & Hopmann, 1975) 

divides behaviors into those dealing directly with the subject under 

negotiation (substantive); behaviors designed to change opponents' behaviors, 

but not necessarily his/her position (strategic); behaviors to clarify the 

issues (task); expressions of emotions (affective); and behaviors designed to 

move the discussion (procedural). Williams (1980) distinguishes between 

I 



d ispu tes  over  va lues  versus i n t e r e s t s ,  and codes the u n d e r l y i n g  causes of  the 

dispute, as well as several mediator behaviors such as the use of coercion, 

humor and information-giving. Outcomes are coded as monetary or behavioral 

in nature. 

Ultimately, however, reviews of the existing frameworks led to the 

conclusion that, they were insufficiently detailed to capture the full range 

of behaviors that occur in divorce mediation. A more promising approach 

seemed to be to adapt Gottman's marital interaction coding system, The 

Couple's Interaction Coding System (CISS), (1979) to the realm of mediation. 

Gottman's coding scheme, draws on earlier systems developed by Hops, Wills, 

Patterson and Weiss (1972) and Olson and Ryder (1970). It was developed as a 

result of an analysis of conversations of several hundred distressed and non- 

distressed marital couples engaged in the resolution of a marital dispute. 

It defines a unit of speech as the independent clause and codes each 

according to content and tone. Content categories include 27 behaviors 

grouped into eight general headings: ~ (direct assent); 

(direct dissent), communication talk (clarifying, focusing and examining the 

discussion), ~ (assumptions about feelings, behaviors or opinions); 

Droblem s o l v i n e  a n d ~ ~  (offering ideas or feelings); 
v 

self (rephrasing ideas) and ~ other (paraphrasing 

statements made by another); and 9~{Lr_~L~.~J_DJ~ ~ about ~ problem 

(specific to the problem). In addition, Gottman codes nonverbal affect in 

his research using three categories: positive, neutral, and negative 

nonverbal affect. These categories aid in identifying the function of verbal 

statements as well as the disputants' tension and emotional involvement 

(Gottman 1979). 
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Given the specific goals of mediation and the problem solving nature of 

the process, the authors of the present system determined that several 

categories needed to be altered and/or added. These changes were made 

following a review of the descriptive and theoretical literature on mediation 

and a review of a sample of transcripts of custody mediations conducted in 

three court based programs: the Los Angeles Conciliation Court, the Domestic 

Relations Division of the Hennepin County Court (serving the Minneapolis 

area) and the Domestic Relations Division of the Superior Court of 

Connecticut (See Pearson & Thoennes, 1984 for a description of these court 

programs and their clients). The result was an altered Gottman coding 

system, designed to code a complete range of both mediator and spouse verbal 

behaviors which might occur during any mediation session. 

The Mediation Process Analysis 

assumptions and criteria: 

(MPA) is built on. the following 

I. A coding system should be developed on the basis of a review of 

research concerning the nature of the topic and the context of interaction 

Although mediation is similar to negotiation, they are substantively 

different processes. Thus, the mediation coding system should be developed 

from and tasted against sample interactions in a mediation context. 

2. A coding system should be finite, exhaustive and mutually exclusive 

(Morley & Stephenson, 1977). Every behavior in the interaction should be 

identified as belonging to a category in the coding system. At the same 

time, every behavior should fit into only one category. 

3. A coding system should be able to identify changing patterns of 

behavior (Donahue, 1983). In a mediation context, the categories should 



represent behaviors that are functionally significant and that can be grouped 

to represent general strategies or mediator styles. The category system 

should also be amenable to statistical analyses that determine the process 

nature of the interaction. 

4. A coding system should be validated in some way. Validation of a 

coding system can be achieved through the establishment of high levels of 

interrater reliability, the favorable assessment of the coding system by 

scholars in the area of concern, and by testing the system on actual data. 

5. A coding system should rely on quantifiable units of behavior taken 

from audio tapes or verbatim transcripts. Rating scales present greater 

problems in establishing interrater reliability. A divorce mediation coding 

system should utilize actual specific units of speech contributed by spouses, 

mediators and third parties such as attorneys and children. 

The MPA samples units of speech or independent clauses during a 

mediation session, coding each on five dimensions: who is speaking; target 

of the message; whether the unit is a question or statement; the content of 

the message, and the tone of the message. Coders mark each as follows: 

Statement/Ouest ion : 

Content: 

Tone: 

Mark whether the speaker is Mediator I or 2, 
Husband, Wife, Child I, etc. 

Same as above. 

Circle as appropriate on the coding sheet, 
relying on both content and voice inflection in 
coding this dimension. 

Select the appropriate category from the 
mediation behaviors list (See Coding Manual, 
Appendix I). 

Coded as +, 0, - (positive, neutral, negative), 
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Content Codes in the Mediation Process Analyses 
• Figure I gives a l i s t  of the 8 main classif icat ions and the 32 specific 

mediation behaviors which are coded under the "content" dimension. 

Insert Figure I about here. 

The main headings and spec i f i c  content codes are described as fo l l ows :  

I. Process 

The overa l l  goal of the "Process" category is to capture discussions of 

'what' and 'how' to negotiate. It is similar to Gottman's metacommunication 

category, although the specific behaviors which are coded are slightly 

different. 

The first behavior code of the "Process" category is referred to as~, 

~ .  It includes those comments that directly relate to theo~, 

issues to be mediated. Thus, the ~ category includes statements or 

questions regarding what Issues the mediation will cover, as well as~ 

observations that the discussion is straying from these issues and~ 

remarks aimed at redirecting the conversation to the relevant topics. We 

would expect to find mediators using ~ comments to identify items for 

discussion, and to help the parties return to the topic if conversation 

drifts away. Controlling the mediation session is frequently mentioned as 

a key mediation job in the mediation literature. It is offered as a means of 

establishing trust (AAA, 1980) and facilitating cooperation (Coogler, 1978). 

In the following exchange the mediator asserts control over the si#uation and 

refocuses the angry spouses with an agenda question: 

I 



Wife: 

• to smoke it [marijuana] in my home. 

Husband: 

Mediator: 

Another 

I was at the store that day and I came home and you people 
[husband and friends] were in the den and you allowed them 

Yes, okay. Twist it around any way you want. 
doesn't matter a~ymore. 

It 

Can we return to the issue of the kids? 

element of "Process" communications is coded under the heading 

~r~r_dJLl::~ ZlllgQ_t_La~[1~behevlor. A number of authors have noted 

the need to teach parties negotiating skills during mediation. This need is 

important when, as in divorce cases, the disputants enter the process with 

little previous exposure to formal bargaining. ~ 

~ can also help establish the mediator's neutrality and 

concern and help set ground rules for the discussion: 

Mediator: What I would like to see you do here is to listen 
carefully to each other. Listening doesn't mean 
that you are agreeing with what the other person says. 
You can still maintain your own position, but if you 
find that there are some good points...it might even 
make it better. 

Other ~ may include many of the techniques Kessler (1978) 

offers as a means of breaking an impasse; e.g. recommendations for a "time 

out" or period of silence. Other ~ might call for role playing in 

which disputants exchange roles or rephrase what the other party has been 

saying, suggestions that the spouses address comments directly to one another 

instead of always speaking to the mediator, or a recommendation that each 

party meet separately with the mediator for a short while. 

The final subcategories under the heading "Process" include Correction 

of ~L~g~]:i~7~_LQJI ~ and Praise of ~ ~ .  Gold (1981) 

notes that effective mediation eliminates destructive and competitive 

communication patterns, and other authors (AAA,1980) caution that mediators 
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may easily lose control of mediation sessions if they fail to terminate 

unproductive communication patterns. Conversely, praising offers to make 

concessions, cooperate or, more modestly, a willingness to try resolving the 

problem, has been cited as a valuable means of gaining parties commitment to 

the process and fostering further cooperation (Coogler, 1978; VanderKooi & 

Pearson, 1983). 

Unlike Gottman's scheme, the present system separates the behaviors 

"Problem Solving and Information Exchange". The "information" category 

in the present system contains subheadings used to categorize all proffered 

information as well as requ~ests for such information. The single exception 

to this statement involves self-disclosures which are differentiated from ~ 

general information and discussed below. Thebehaviors subsumed under the 

"information" heading are varied and serve many_functi_ons which have been 

posited as essential for successful mediations. The first subheading, 

JJ~_i~I_m~_[~l about I[IP.~LL~JLLoJI and its ~ ,  may be used to code any -~ 

requests for, or information about, mediation, court hearings and custody 

studies. It has been suggested that a clear understanding of the operating 

procedures and the goals of •each process will help mediators to establish 

rapport with the parties, gain their trust and a commitment•to mediation 

(Felstiner and Williams, 1978; VanderKooi & Pearson, 1983). One mediator 

prefaced his information giving with the explanation "I think that the better 

you understand what it is we are about to do, the better use you can make of 

this process." Typically mediators begin the session with comments that fall 

into this category: 

-- 

I 



I don't listen to evidence on one side and evidence on the other 
side and make some decision about who is right or wrong...the 
purpose is only to work out a plan that can be satisfactory to 
everyone. 

Clearly, more directive mediators may choose the facts they present so 

as to predispose clients towards a settlement, e.g., "I don't have to tell 

you that legal costs are high, so anytime you can avoid going to court it 

saves you money." Less directive mediators may make little mention of the 

alternatives to mediation. 

Additional "information" subheadings include j11~EJnil:LLgJ1aboutchildren. 

about =%ZOJ~ ~ about se l f ,  and ~I:I[D~_t~LLo~ about 

o?her ~ q ~ L .  In each case only c lear  statements of fac t  are coded here, not 

opinions, feelings or assumptions. Thus, the fact finding stage of mediation 

described by some writers would consist largely of statements in these 

categories. The information provided may give the mediator an idea of how 

power is balanced in the relationship, the resources for a settlement, and 

the potential ~ obstacles: 

Wife: He travels. He's out of town eight days month (information 
about spouse) 

Mediator: How far do you live from the school where he attends? 
(request for information about self) 

Husband: Two of them are six and seven [years]. The other three 
are eleven, twelve and fourteen (information about children) 

Ill. ~ Other 

One of the most frequently cited goals of mediation is the fostering of 

communication betweenthe disputants. In order for this communication to be 

effective, it is of course imperative that the intent of each statement be 

apparent. Not surprisingly, one of the most frequently mentioned techniques 

in mediation involves rephrasing statements made by another speaker in order 
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to c l a r i f y  what is being conveyed and check the accuracy of i n t e r p r e t a t i o n  

(Jackson, 1952, Burton, 1969, Bartunek et  a l . ,  1975). While requests fo r  

e i t he r  par ty  to t r y  res ta t i ng  what has j u s t  been said would f a l l  in to  the 

category ~ ~ ~ ~ ,  the actual paraphrase 

would be coded here. 

Mediator:  Excuse me, excuse me. You seem to be saying tha t  I f  you 
were to  fo l low the ex i s t i ng  plan then tha t  would be your 
weekend. 

Wife: That's right. 

Rephrasing may offer the added benefit of forcing a party to look 

carefully at statements s/he has made. Similarly, when the poorly expressed 

ideas offered by one party are rephrased by the mediator, there may be the 

benefit of, at least partiali'y, balancing the power between the parties. 

Unlike the "information" category, the "self-disclosure" category 

includes subheadings that allow for the coding of statements regarding one's 

own opinions or feelings that are not properly considered facts. Two 

subheadings ~ and ~ are used to indicate simple assent or dissent 

to previous statements. 

Wife: She was upset because you didn't come in the house with 
her [daughter]. 

Husband: That isn't true. (disagree) 

The ~ subcategory is used to code statements or questions that 

provide or request disclosures not about ideas but about emotions. Many 

mediators feel it is necessary to bring feelings out into the open, and to 

validate the person's right to such emotions in order that undisclosed anger 

and fear not create obstacles to a resolution (Felstiner and Williams, 1981). 

11 



In the following examples the mediator, first directly and then indirectly, 

asks for a self disclosure of feelings: 

Mediator: How do you feel about Lynn now? 
Husband: I love her. And it's been very hard not having the feelings 

there at her end. It's just very sad. 

Mediator: I don't know if you're talking about working out 
something in regard to custody or something 
regarding your marriage. 

Wife: Both. 

The amount of time the mediators allow the parties to spend expressing 

such feelings is one Indicator of the mediators' orientation or preferred 

role. Those with counseling approaches may devote an entire session to an 

exploration of the feelings surrounding the divorce, while more directive, 

task-oriented mediators typically spend only moments discussing such issues 

(VanderKooi and Pearson, 1983). 

The ~ subcategory is used to code statements or questions that 

indicate that the speaker understands and cares about another's feelings or 

needs. Empathy moves a step beyond merely ~ other. The speaker 

does not merely restate what has been said in order to indicate a clear 

understanding of the literal meaning but rather indicates that s/he 

appreciates how the other party feels. Empathy statements made by mediators 

may be used to establish and maintain rapport with the parties. 

Mediator: I can hear the emotional turmoil that you and Pat, are 
experiencing; this really must be a rough time for both 
of you. 

In another instance the mediator empathizes with a wife who seems to 

feel defensive and in doing so reassures her of his neutrality and concern: 

Mediator: You seem concerned that l'm taking Pete's side. Actually 
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what l'm trying to do Is this--take the plan he's proposed, 
and which you find unacceptable, and modify it. 

Empathy statements from one spouse to the other often help to alleviate 

fears and to create a sense of cooperation. 

V. Attribution 

Attribution ~ ,  or "mindreading" in Gottman's schema (1979) 

assign ideas, emotions or behaviors to one's spouse or children, to the 

couple, or to another relevant actor. Subcategories specify~ whether 

attitudes or behaviors are being attributed and to whom the attributions are 

made. Attributions may be in reference to past, present or future 

conditions. In the following exchange the wife attributes a variety of 

negative attitudes to her husband, thus explaining why they cannot cooperate: 

Mediator: HOW are you and Jerry getting along in view of this 
situation? 

Wife: We're not. He's extremely angry, extremely hostile, very ~.~ 
intent on controlling and manipulating. 

4, 

In turn, her husband attributes to the children feelings of distress at 

the way /their mother is taking care of them and is cautioned by the mediator ~ 

not to "mindread": 

Husband: The reason they [children] are so upset is that she 
[mother] is so d isorganlzed--they never get to bed on 
time; the house is a mess... 

Mediator: Excuse me, let me interrupt you; it's very difficult to 
know why they're upset. It could be a combination of 
things. It could be the realization, you know, that the 
two of you are separating. 

In a second example, the husband makes an attribution about the causes 

of the divorce: 

Husband: The only reason that my wife and I are splitting up is 
because she wants too much freedom; she's too selfish, and 
you can't keep a marriage together that way. 

13 



In the course of mediating disputes, a variety of settlement options are 

general ly broached, discussed, and accepted or rejected. The five 

subcategories under this heading are used to code proposed solutions which 

focus on actions to be taken by either one or both parties. 

Mediator: What do you think of the idea of her [wife] having 
custody from September to May and you having Jody 
[daughter] during the summer? (solution - involving 
action of both husband and wife). 

Wife: I'd just have to plan my vacation during the month I have her 
[daughter]. (solution regarding wife's behavior). 

Wife: We could put into the agreement that he would take her to 
church for Sunday School when he has her (solution 
regarding husband). 

In addition to proposals for resolving issues, this category 

includes the topic problem with ~ ~ which is used to note 

object ions or potent ia l  problems with a proposal . . . . . . . . . . . . . . . . .  

Mediator: You know, any time that either of you are not able to 
take the child, even though it's your time, why wouldn't 
it be better to call the other person and say, 'l've 
got something to do...l will get a babysitter unless 
you want to take the child.' 

Wife: Now, something like that would work if it was because I needed 
to work. Say I had an opportunity to go skiing...if he knew I 
was going skiing he'd say, 'No, get a babysitter.' Just out of 
spite. 

Felstiner and Williams (1978') note that mediators frequently provide a 

check on reality for the couple. Many of the ~ with ~ ~ 

offered by mediators may serve the purpose of helping the couple to recognize 

when their solutions are unrealistic. For example, when the couple agree to 

leave the time when the children return from visitation entirely open, the 

mediator cautions: 
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Medlator: That's fine. But where that runs into problems is if you 
have already made other plans... 

The subcategory non-soecific solution talk is used to code problem 

solving statements not codeable elsewhere. 

vli. 

This heading should not be confused with the more narrowly focused 

subcategory of Self-Disclosure which is labelled ~ .  Rather than 

indicating simple assent to prior statements on behalf of one of the parties, 

the present heading and its subcategories are used to denote substantive 

points of consensus between the disputants. For example, if the couple noted 

at the outset of the session that both parties agreed to joint custody and 

were now in mediation to set specific arrangements, the comment would be 

coded under~l~r_IL~J3_~L~ before~. 

Points of agreement noted throughout the session would be coded 

here end now.-A number of authors have stressed the importance 
7 

o~noting all points of agreement as they emerge and responding immediately. 

This helps establish a pattern of success and helps to put closure on issues 

(Kessler, 1978; VanderKooi and Pearson, 1983). Felstiner and Williams 

suggest that the mediator may even put into words the agreement that is 

imminent (1978). Hearing a source of agreement pointed out by a neutral 

party may aid both sides in acknowledging a solution without 'losing face'. 

The subcategory final ~ is used to capture summary statements 

about the final agreement: 

Mediator: Okay, so every other weekend (of visitation) during the 
month the other parent has her (daughter)~ 

Mediator (writing down agreement): So, you have agreed that either 
parent can have the child on the parent's own birthday if 
a notice is given two weeks in advance. 
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A final subcategory of Agreements deals with future ~ arising 

from the agreement. The thrust of such statements is to anticipate future 

areas of conflict and recommend measures to ameliorate the problem. 

Mediator: So, we're always here (court mediationservice) to help 
you with any changes. If you have problems and are not 
able to talk to each other, you're always welcome to come 
back here. 

VIII. 

A major category was added to allow for the systematic recording of 

interruptions, including who was interrupted and who did the interrupting. 

Occasionally thoughts that are interrupted are resumed and completed 

following the interruption. When this happens the broken statement is coded 

as a single utterance. When the thought is not resumed, it is coded as an 

interruption. 

Tone. Q~ELLQE and l~t Codes ~ n the ~ Process ~n~l~L~ 

In addition to assigning each unit of speech to an appropriate content 

code, the MPA also designates that each unit be assigned to one of three 

tone codes also used by Gottman in his Couples Interaction Scoring System. 

Positively coded units of speech are those in which the tone of voice 

denotes war~r~h, understanding, humor, encouragement, enthusiasm or similar 

positive states. When the tone of voice indicates irritation, anger, 

sarcasm, or threats the tone is coded as negative. Statements given neutral 

codes convey no obvious pleasure or displeasure. Mediator tone codes are 

listed in Figure 2. 

Insert Figure 2 about here 

m 

Each unit of speech is also coded as a declarative or interrogative 
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statement. Thus, a unit of speech made by a spouse such as "We moved there 

in 1980", would be an offering of fact if coded as declarative. If voice 

inflection indicated It was a request for confirmation from the other spouse, 

the unit of speech would be coded as a question. 

Finally, each unlt of speech is identified as originating from a 

specific individual, generally the mediator, husband or wife and less 

frequently attorneys or children. Each speech unit is also targeted or 

directed to a particular party. 

E~~.~ for U~ the MPA ~ ~ 

The coder begins by listening to a few minutes of a taped mediation 

session in order to identify the different voices of those present, e.g., the 

mediator, husband, wife, attorneys, etc. Once the identities are clear, the 

coder rewinds the tape to the beginning and codes eight units of speech. The ~ 

recorder is then advanced !,fast forward" to the two minute mark and eight ~~ 

moreVunlts of speech are then coded. I The procedure is repeated until the 

tape of the session is concluded. 

For coding purposes, a unit of speech 

clause. Sentence fragments are excluded, 

is defined as an independent ~; 

but phrases with implied 

"sit downl") Other unitizing rules are: subjects are included (e.g., 

- A sentence that is interrupted by another person and then later 
continued by the original speaker Is considered to be a single 
unit of speech. 

- If a sentence contains a dependent and an Independent clause, 
only th~ independent clause Is coded. 

IA Dictaphone player has been used since it has both a foot pedal which 
facilitates moving the tape forward rapidly, and a digital clock which allows 
the coder to easily identify theappropriate coding interval, e.g., at two 
minutes, then at four minutes, then at six minutes, and so on to the end of 
the tape. 
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- Inaudible units are not counted as one of the eight units to be coded 
at each two minute interval. 

For each unit, the coder marks the speaker, target, whether it is a 

statement or a question, the content code (from the coding manuel), as well 

as the tone code. The fol owing is a sample of an MPA coding sheet. 

Unit ~ ~ Context Tone 

I. 

2. 

3. 

4. 

etc. 

In preliminary tests of the system, two graduate students coded tapes of 

custody mediations generated in the Los Angeles Conciliation Court, Hennepin 

County (Minneapolis) Court Services, and the Connecticut Superior Court. In 

order to test the two minute sampling scheme, onehour long mediation session 

was coded in Its entirety and then recoded using the two minute sampling 

intervals. The correspondence between the results yielded by the two 

procedures was extremely high (see Table I), thereby supporting the procedure 

of sampling units from each session, instead of coding the entire tape. 

Insert Table I about here. 

Reliability of the coding scheme was determined by having two coders 

code the same tapes independently. Percentages of agreement were all above 

90 percent. For example, on 283 independent codlngs, the coders agreed 96 

out of 100 times on tone. Of the 283 units assigned content codes, i.e., 

assigned to one of the 32 specific categories, coders agreed 91 percent of 

18 

I 
! 

I 
I 
I 

m 
t 
i 
II 
i! 
I 

I 
I 
li 
]i 

I 
I 
II 



! 

I 
i 
I 
I 
i 
! 

I 
I 
I 
I 
I 
I 
i 
I 
i 
! 
! 

the t ime. When assigning uni ts  to one of the 8 major headings (Figure 1), 

they agreed g5 percent of the time. Thus, the resu l t s  of these pre l iminary  

a t tempts  to  work w i th  the MPA i n d i c a t e  t h a t  the c o n t e n t ,  t one ,  t a r g e t ,  

context  and speaker categories are both deta i led  and unique enough to  al low 

coders to r e l i a b l y  assign behaviors. 

Appendix 1 c o n s i s t s  of  a d e t a i l e d  coding manual f o r  the Med ia t i on  

Process Analys is .  I t  should be adhered to in fu ture  rep l i ca t i ons  with the 

MPA (See Appendix 1). 

G Q ~  

A l i s t  o f  32 behaviors tha t  commonly occur In mediation was adapted from 

Gottmants Couple In te rac t ion  Scoring System (1979) as well as a review of the 

mediation l i t e r a t u r e  and a review of a l imi ted number of taped mediation 

sessions at  three cour ts .  These behaviors were l inked In an ~ Dr io r l  fashion 

to  form seven broad c a t e g o r i e s  which become the  c e n t r a l  f o c u s  of  the  

Mediation Process A n a l y s i s .  I n  add i t ion to  coding the content of verbal 

i n t e r a c t i o n s  du r ing  med ia t i on ,  codes were developed to  I n d i c a t e  t one ,  

speaker, t a r g e t ,  statement and question. Units of  speech were coded at two- 

minute i n te rva l s .  I n te r ra te r  r e l i a b i l i t i e s  using t h e  MPA were extremely 

high. 

The MPA promises to be of use in both process and outcome research. 

The system Is designed to provide Information concerning mediator behaviors 

and s t ra teg ies ,  and t h e i r  e f fec ts  on the d isputants t behaviors and on the 

outcome of the mediat ion. The l i t e r a t u r e  on mediation techniques is rep le te  

wi th  l i s t s  o f  med ia tor  behav iors  assoc ia ted  w i th  success fu l  versus 
1 

unsuccessful mediation outcomes. Using the MPA, researchers can generate 

emp i r i ca l  ev idence r e l a t i n g  s p e c i f i c  med ia to r  behav io rs  to  med ia t ion  

outcomes. For example, researchers may explore whether mediators should take 

a f a c i l i t a t i v e  as opposed to a d i r ec t i ve  stance in moving spouses toward 
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a facilitative as opposed to a directive stance in moving spouses toward 

agreements. A facilitative stance would be characterized by high 

percentages of Questions, and high percentages of Summarize Other units and 

Empathy units. A directive stance would be characterized by higher 

percentages of Statements, Suggestions on Negotiating Behavior and Proposed 

Solutions. Other mediator styles can be examined by creating combinations 

from the MPA content list and tone categories for mediators. 

Similarly, since spousal behaviors are noted In the training literature 

as being associated with favorable mediation outcomes, one can empirically 

determine whether couples evidencing certain types of behaviors more 

frequently succeed in mediation. 

By conducting sequential analyses it is also possible to utilize the MPA 

to examine ways in which mediators affect spouse behavior. For example, one 

can determine which mediator behaviors are associated with increases in 

spouse cooperative talk, solution talk and the like. The literature suggests 

that mediators, behaviors influence the integrative or distributive nature of 

the interaction between disputants (Hooker, 1958) and/or their perceptions of 

and/or valence congruence (Donahue et al, 1983). The MPA permits the 

observation of demonstrable effects between mediator behaviors and disputant 

behaviors. 

A third type of investigation made possible by the MPA would focus on 

phases in the mediation process. Many writers identify specific phases in 

the mediation process. Kessler (1978), for example, Identifies four stages 

of divorce mediation--orientation, defining the issues, processing the 

issues, and resolving the issues. Each of these phases is theoretically 

associated with one or more of the mediation content codes. For example, one 

would expect orientation to include high percentages of Information 

statements about the mediation process, as well as Process statements which 
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focus on Agenda. Kess le r ' s  second s t a g e - - d e f i n i n g  the Issues--would 

presumably include high percentages of In format ion statements ( a l l  

types).Stage three--processing the issues--might be expected to include high 

percentages of Self-disclosure statements and At t r ibu t ion  statements on the 

part of spouses. F ina l l y ,  one would expect that - the fourth stage--resolving 

the issues--would be characterized by fewer negative A t t r ibu t ion  statements 

by spouses and higher percentages of statements which Propose Solutions, and 

Summarize Agreements. 

A stronger test of the stage theory of divorce mediation would be to 

break the mediation sessions themselves Into temporal units to determine 

whether there are noticeable changes In spouse and mediator behavior from one 

time point to the next. Thls approach seems part icularly promising in l ight 

of Gottman's f inding that couples involved in negotiation show clear 

differences in their verbal" behaviors during marital conf l ict  interactions. 

In the beginning third of their discussions, Agenda Building behaviors 

prevailed. In the middle third, there was a preponderance of Arguing. T6e 

final phase of the process was characterized by Negotiation. Using these 

headings for the stages of discussion, we might expect that during the agenda 

bui lding stage there would be high percentages of Agenda items, and 

Information about mediation. During the arguing phase, one would expect high 

percentages of negative At t r ibu t ion statements and high percentages of 

Information units. During the final stage of negotiating, one would expect 

there to be Increases in Summarize Other, Self-disclosure, Proposed Solution, 

and Agreement Statements, accompanied by reductions in negative Attributions. 

The Mediation Process Analysis promises to be of value in developing a 

portrai t  of the mediation process. With the MPA, researchers can describe 

the contributions of mediators, spouses and others by noting the amount and 

nature of talk by mediators versus spouses. They can discern the target of 

%. 
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media tor  and spousal in te rven t ions  as well as the level of  questions versus 

statements. F i n a l l y ,  the MPA promises to provide researchers and t r a i n e r s  

with a systematic way of generating an elementary portrait of the mediation 

process and reliably discerning the effects of mediator and spouse behaviors 

on mediation outcomes. 
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I. Process: 

Figure I 

Mediation Content Codes 

a. Agenda 

b. Suggestions re: negotiation behavior 

c. Correction of negotiation behavior (punishment) 

d. Praise of negotiating behavior (reward) 

2. Information: 

a. Mediation process and Its alternatives 

b. Children 

c. Spouse or both 

d. S e l f  

e.  O t h e r  

3. Summarize Other 

4, Self Disclosure: 

a. Agree 

b. Disagree 

c. Feeling 

d. Empathy 

e. Other 

5. Attribution: 

a. Spouse -- Attitudes 

b. Spouse -- Behavior 

c. Both spouses - Attitudes 

d. Both spouses - Behavior 

e. Children - Attitudes 

f. Children - Behavior 

23 
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Figure I (continued) 

g. Other - Attitudes 

h. Other - Behavior 

6. Proposed Solution 

a. Solution re: husband 
) 

b. Solution re: wife 

c. Solution re: both husband and wife 

d. Non-speciflc solution talk 

e. Problem with solution 

7. Agreement(s) 

a. Before mediation 

b. Here and now 

c. Final settlement 

d. Future disputes 
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Figure 2 

Mediator Tone Code 

I 
caring 

warm 

cold 

critical 

soft 

tender 

relieved• 

tense 

scared 

Impatient 

I , 

empathic 

concerned 

hard 

clipped 

I 

I 

I 

affectionate 

loving 

satlsfied 

buoyant 

bubbly 

staccato 

whining 

blaming 

sarcastic 

angry 

I 
I 
i 

cheerful 

chuckling 

happy 

joyful 

laughter 

f u r i o u s  

blaring 

hurt 

depressed 

accusing 

I 

I 

optimistic 

Also: For spouse, any statement 
which indlcates blatant 
cooperation on the part of 
the speaker. 

mocking laughter 

Also: For spouse, any statement which 
indicates blatant uncooper- 
ativeness on the part of the 
speaker. 

I 

I 

For mediators, any comment 
through which the speaker 
indicates that he/she believes 
the spouses are cooperating, 
working things out, moving 
toward agreement. 

For mediators, any statement 
through which the mediator indi- 
cates that he/she believes the 
spouses are moving apart, not 
working together, not compro- 
mising, not negotiating properly. 

I 
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Table  1 

Comparison o f  Two Minute I n t e r va l  
w i th  E n t i r e  (one-hour )  Med ia t i on  

Sampling 
Session 

I Variable Two Minute Intervals Entire Session 

Frequency Percentage Frequency Percentage 

! 

I 
I 
I 
! 
! 

I 
I 
I 
I 
I 
I 
! 

I 
I 

Speaker 

Mediator 75 45% 186 

Husband 52 31% 152 

Wife 39 23% 91 

Statement/Question 

Statement 147 91% 383 

Question 15 9% 33 

Main Headings 

Process 2 I% 11 

Information 62 37% 167 

Summarize Other 2 I% 8 

Self-Disclosure 77 46% 167 

Attribution 13 8% 38 

Propose a Solution I I% 6 

Agreement 3 2% 11 

Uncodeable 7 4% 21 

Content Code 

1 1 I% 10 

5 34 20% 64 

6 4 2% 29 

26 

43% 

35% 

21% , 

g2% 

8% 

3% 

39% 

2% 

39% 

9% 

i% 

3% 

5% 

2% 

15% 

7% 



Table I (continued) 

I 
Variable Two Minute Intervals Entlre Session 

I 
Frequency Percentage Frequency Percentage 

I 
Content Code (continued) 

7 9 5% 26 6% 

8 13 8% 46 .11% 

g 2 i% 8 2% 

10 24 14% 47 11% 

12 7 4% 16 4% 

14 44 27% 101 24% 

15 3 2% 8 2% 

--16 4 2% 14 3% 

19 3 2% 6 I~ 

21 3 2% 9 2% 

25 11 I% 5 I% 

26 7 4% 21 4% 

Tone 

Positive 14 17% 35 16% 

Neutral 64 82% 182 83% 

Negative 0 0 I 5% 

NOTE: The Spearman Rank Order Correlation Coefficient comparing the two 

minute interval with the entire session for main headings is r = .97, 

and for the content codes, r - .92. 
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Append ix I 

Coding Content and Tone in the Mediation Process Analysis 

Code each unit of speech independently. The selected code for each 

unit of speech does not depend on how the prior unit was coded, or on the 

code given to the unit which follows. Though listening to the content of a 

unit is usually helpful in understanding what the unit means, primary 

attention should be given to the unit itself in assigning a code. When 

sampl Ing units at each two minute Interval (or any other such Interval 

sampling procedure), the coder will need to first listen to several minutes 

at the beginning of the tape to Identify the participants' voices, e.g., 

mediator(s), spouses, attorney(s), children. In selecting a content code, 

the coder should listen to the unit of speech, and then determine 

which of the main headings the unit fails under, e.g., Process, Information, 

Self Disclosure, and so on. Having established the main heading, the coder 

should next select the best subheading for that particular unit of speech. 

Content Codes.. 

I. Process. This category is intended to capture discussion of how 

the parties will talk with one another about various issues, including 

setting the agenda, negotiation strategies, and the like. 

a. ~ .  These are comments about which topics will be discussed 

on that particular day, including comments about getting back to 

the agenda, straying from the topic, and the like. Code la any 

process comment which does not fit under Ib, Ic, or Id. 

b. ~ re.- ~Q~:tJ_a:iLLll~ ~ .  This includes a full 

range of ideas which often come from the mediator about how the 

couple should talk with one another. These might include: 

suggesting role reversal, paraphrasing the other person, 

28 



separating the negotlators, instructing the mediators not to 

communicate, or suggesting homework (e.g., budgets). To be coded 

as Ib the comment must be directed to both parties; i.e., if It 

is directed to a particular person it will be coded as Ic 

(below). 

c. Correction of~IQ~J%LQ~_LQ~I~. This is a more extreme form 

of directing or controlling the process. It includes direct 

confrontation of one party about something that he/she Is doing 

that is incorrect or destructive to the process. As noted above, 

any process "suggestion" (see "b" above) directed to one 

would be coded as "c", since it has a stronger thrust to it when 

it is directed to one person and not to both parties. 

d. Praise of ~ ~ ~  This is essentially the 

same as "c" except that it is positive, in that it points to 

something a person is doing during mediation which Is helpful to 

the process. 

2. Jj~j~_~kt_L~. This category includes all requests for information as 

well as offers to provide information (except self-dlsclosure, coded bel'ow). 

a. About ~ ~ and Its alternatives. These are 

statements/questions which orient the couple to mediation. Any 

statement that a mediator makes (or questions spouses ask) about 

what mediation is, and how it differs from other alternatives, 

including the specifics of custody studies, and court 

proceedings, are coded under this information category. 

b. Children. This includes information which is given about the 

chi dren and their situation, including ages, living conditions 

and the like. 
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c. Other =SSLOJ~. Information about the other spouse, Including 

demographic character is t ics,  education, working s i tua t ion ,  

present living accommodations, and the like Is coded here. Note, 

however, that statements about spouses' "a t t i tudes W and 

"behavior" are not coded here, but are reserved for attribution 

(below). 

d. Self.  This is coded the same as "c" (above) except the 

Information refers to the speaker's situation (e.g., spouse or 

mediator). 

e. Other. Any other information which is offered or requested and 

which cannot be coded above. 

3. ~.izmm~:_Lz~ Other. This category Includes re f lec t i ve ,  

summarizing, or translating remarks made by the speaker about a statement 

made by another person In the room. Note that to be coded "Summarize Other" 

the statement must be the speaker's attempt to restate (which could be a ~;~ 

t rans la t ion ,  restatement, or c l a r i f i c a t i o n )  something that had been 

previously sald by another person. Requests for restatement, c lar i f icat ion,  

etc. are also coded here. 

4. Self ~_L.~£~L(~J~E~I. This category Includes al l  statements by 

speakers in which they talk about how they react to something that is being 

discussed, or how they vlew the world. Self disclosures can take five forms: 

agreeing with what has just been sald, disagreeing, expressing feelings about 

what has just been sald, offering an empathic reaction to someone else's 

situation, or offering a general vlew, opinion, or position statement. 

a. ~-e.~. This Includes simple assent to something that has just 

been sald (e.g. ,  "yes," "okay") or d i rect  agreement with a 

statement. For example, "I can accept that."  "Yes, I agree." 

b. I ~ .  This category includes objections ("No, that's not 
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rightl"), or any other statement which says the speaker takes a 

different point of view. Note that "Yes, but..." statements 

would be coded as disagreement. 

c. Feeling. This includes any statement about the speaker's 

feelings, or requests for a person to disclose his/her feelings. 

Feelings include words llke angry, sad, hurt, Upset, unhappy, and 

the llke. 

d. ~ .  This Is the only self disclosure category which will 

not usually have "I" as the stated or implied subject of the 

sentence (If the unlt Is a sentence, as opposed to a question). 

To be coded as empathy the speaker must make a statement 

indicating understanding, caring, concern, appreciation, etc., 

for how another person feels, experiences, understands the 

matter. Empathy goes a step beyond "Summarize Other" in that the 

speaker does not simply translate or restate what has beensaid, 

but says that he/she understands, cares, about the other person's 

situation. 

e. Other. This category is reserved for all other self disclosures, 

and it wil~l usually include opinions, positions, statements of 

how the speaker views the world and other "I" statements. Note 

that some units which seem to be "Other" type self disclosures 

are actually "attribution" or "proposed solutions" (described 

below). If in doubt, code these units first as attribution or 

proposed solution, before relying on the other self disclosure 

category (see Specificity Rule at end of this manual). 

5. ~ .  This is the category which Gottman (1979) has called 

"mind reading", and has to do with a speaker making statements about how 

3~I 
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another person believes/thinks, or typlcal:l~y behaves. For each of the 

categories below two kinds of attributions are coded: attribution of 

attitudes/thoughts/feellngs, and attribution of behavior. 

a. Spouse--Attltudes. This Is any statement about how a spouse 

thinks, feels, or some other "internal state" about a spouse, 

whether past or present. 

b. Soouse--Behavlor. This includes any statement about a spouse's 

past or future behavior. Example: "He never picked up the klds 

on time when we had I t  set up that way before." Or, "I don't 

think you wi l l  follow through on tha t . "  

c. Both SDouses--Attltudes. Example: "We've never real ly  trusted 

one another. '' ~ Note that while th ls  Is a sel f -d lsc losure on the 

part of the speaker, since he/she Includes the spouse i t  Is coded. 

as an attribution for both spouses. 

d. Both Spouses-Behavlor. 

we lived In Seatt le." 

e. Chi ldren--Att l tudes. 

Example: "We l e f t  for work on timewhen 

Example: "They have always preferred .... 

staying In one house, Instead of having to move back and forth 

al l  the tlme." 

f .  Children--Behavlor. Example: "They both came running up to me 

and threw the i r  arms around me as soon as I got there."  

g. Other-Attltudes. This Includes any a t t r ibu t ion  about some other 

person, whether attorney, family member, or neighbor. 

h. O#her--Behavior. Same as "e", only regarding behavior. 

6. P_7_QILQ.~e~ Solution. This category is to include any alternat ive 

offered by the speaker, whether mediator, spouse, or someone else in the room 
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which is a so lu t ion  to  a problem being discussed. The so lu t i on  need not be 

r e a l i s t i c  or reasonable from a po in t  of view of the coder, though i t  must 

i nvo lve  a b e h a v i o r ,  o r  even ~ change In a t t i t u d e  which would be In the 

service of so lv ing a problem. The statement can be something the speaker 

o f fe rs  to do, or a suggestion about what another person might do. 

a. Solut(on re-. husband. These are so lu t ions  which concern the 

husband's behavior ,  wants, needs, compromises and the l i ke .  

b. ~ re.- w i fe .  Same as 6a, except appl ied to  w i fe .  

c. ~ re.- both husband and wi fe .  Same as 6a, except appl ied 

to  both husband and w i fe .  

d. ~ Solut ion t a l k .  Any discussion of so lu t ions  which 

cannot be coded as 6a, 6b, 6c, or 6e [below].  

e. Problem ~j_t~ ~ so lu t i on .  This includes any obs tac le ,  ob jec t i on ,  

or  d i f f i c u l t y  wi th a so lu t i on  being discussed. 

7. L ~ J ~ .  T h i s  category i s  intended to capture any agreement 

which Is i d e n t i f i e d  by the speaker at any time during mediat ion.  I t  ls set 

up to include agreements which are reported to have occurred before mediation 

began, as well as those reached during the session, and statements about 

f ina l  set t lement  and fu tu re  dispute reso lu t i on .  

a. Before  ~ iJJ~LLg~ .  I f  the  couple  begins med ia t i on  w i t h  an 

agreement on custody, though no agreement on v i s i t a t i o n ,  t h e i r  

statement about custody agreement would be coded as 7a, as would 

a l l  o ther  agreements reached outside the immediate session. 

b. Here and now. Any statement which bas i ca l l y  has to  do wi th "we 

agree" [when stated by spouses] or "you both agree" when stated 

by the med ia to r  ls inc luded here.  Note t h a t  t h i s  is to  be 
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dlstingulshed from "Self Disclosure" agree statements (4a) which 

have to do with the speaker's personal agreement with something 

said, though say nothing about how the other party feels. This 

category also includes statements about commonalities between the 

spouses, e.g., common concerns, wishes, aspirations, goals. 

Example: "You both want what is best for the children." 

c. Final~j~_t_t_[J~l~Ll31. This category is reserved for statements about 

agreements In the final settlement. It is intended to capture 

summary statements made by any party at the end of mediation. 

d. Future ~ .  Any statement or question about how disputes 

will be handled in the future, after mediation is over, is coded 

here. 

General RulesL~r_Ties: 

The preceding categories have been written so that by closely following 

the coding instructions a unit will usually fit in one and only one category. 

If in doubt, the coder should follow the "most specific category" rule, as 

follows: In case of a tie, code as the most specific category. The 

statement, "You both want what is best for the children," is an attribution 

about spouses' attitudes, but, more specifically, it is an attribution about 

something on which they are thought to have agreement. It i s , therefore, 

coded as a "here and now" agreement (7c). 

Interruotions: 

Sometimes a speaker will begin talking and then be interrupted by another 

person. Instead of treating these phrases as uncodeable (i.e., because they 

are not independent clauses or complete sentences), they are coded as 

34 

I 



"interruptions" and glven a content code of "8". The Interrupter's speech 

unit is then coded according to the normal rules above for: speaker, target, 

statement/question, content and tone. 

This coding procedure ylelds data on the percentages of speech units for 

each speaker which are interrupted by another person, and the percentages for 

each person devoted to interrupting behavior. Content analysis will also 

provide Information on what the Interrupter characteristically says when 

engaging in interrupting behavior. 

In some cases the interruptee will regain the floor to complete his/her 

utterance (i.e., a complete sentence or Independent clause). When this 

occurs, the completed unit is coded as a full unit according to the 

instructions given in the manual. For example, if a mediator begins by 

saying "What I mean is..." and is interrupted by a spouse, but then later 

continues to complete the sentence, then the content is coded based on how 

the sentence Is completed. . . . . . . . . . . .  

The purpose of the tone code is to capture non-content aspects of 

mediators' and spouses' speech during each session. For spouses we are 

ultimately interested in recording the extent to which their voice tone 

indicates they are cooperating with one another in the mediation process. 

For mediators, we are interested in recording comments which indicate that 

the mediator believes that the spouses are either cooperating and moving 

together or not cooperating and moving away from one another. For the most 

part, the tone code is based on voice cues as indicated in the list below. 

In addition to the voice cues which have been taken from Gottman (1979), we 

have added specific criteria for positive and negative voice tone for both 
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mediators and spouses. ÷ 

The coding procedure calls the coder to first listen to the unit of 

speech, and then review the spouse tone list (or the mediator tone list, 

depending upon who is speaking), looking first in the positive and then in 

the negative column. If the unit is represented in either the positive or 

negative columns, then it is coded accordingly. If it does not appear in 

either column, it is coded as neutral. 
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Introduction 

The widespread use of  divorce mediation techniques has not been matched 

with the development of mediation theory or studies of the communication 

strategies and tactics that comprise the mediation process. Indeed, 

mediation has long been regarded as an art rather than a science; empirical 

research has been treated as a futile exercise or hopelessly complex. The 

words of two different writers convey these attitudes rather starkly. 

Mediation being an art rather than a science, is essentially 
interpersonal...the only mediation that a mediator can really 
understand is his own (Meyer, 1960:161). 

The variables are so many that it would be an exercise in 
futility to attempt to describe either typical mediator behavior 
with respect to sequence, timing, or the use or non-use of the 
various functions theoretically available ~Simkin, 1971:118). 

This paper describes mediator and spousal behaviors during mediation 

through a systematic analysis of audio tapes of custody/visitation mediations 

conducted at several court-based programs in the United States. The goal is 

to describe the mediator and spousal behaviors during mediation, to identify 

how these behaviors are related to one another, and to test whether any of 

these behaviors or clusters of behaviors are related to settlements in 

mediation. It is a first step in the needed analysis of communicative 

tactics and strategies associated with successful mediation outcomes. 

Roles and Behaviors in the Mediation Literature 

To date, the literature on mediation has been largely either anecdotal, 

descriptive and prescriptive (Haman, Brief and Pegnetter, 1978) or the focus 

of social psychological and anthropological investigation aimed at 
.? 

distinguishing mediation from other third party interventions (Rubin, 1981; 

Witty, 1980; Gulliver, 1979; Druckman, 1977) and the litigation process 
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(Bohannon, 1970; Gold, 1981; Coogler ,  Weber and McKenry, 1979). 

The more l im i ted  l i t e r a t u r e  on mediat ion behaviors has l a rge l y  cons is ted 

of attempts by practitioners to identify and categorize the steps involved in 

the process. For example, Kessler (1978) identifies a four phase approach to 

mediation involving introductory behaviors of establishing ground rules and 

rapport, followed by the steps of issue definition, issue processing and 

settlement implementation. Haynes (1978, 1982) argues that the process of 

divorce mediation includes: I) referral; 2) intake and orientation; 3) 

budget development; 4) reconciliation of budgetary needs; 5) identification 

of assets; 6) identification of potential goals; 7) clarification of issues; 

8) rank order of issues; 9) identification of options; 10) bargaining; 11) 

drafting the memorandum of understanding; and 12) consultation with 

attorneys. 

Most recently, Moore (1983) has identified 12 tasks which he feels the 

mediator must generally perform in a negotiation. They are: I) making 

initial contacts with parties, which includes establishing credibility, 

rapport, and informed commitment to the process; 2) assisting the parties in 

assessing how well their needs will be met by various modes of conflict 

resolution; 3) gathering relevant information about the people, dynamics, and 

substance of a dispute; 4) identifying strategies that will help adversaries 

move toward agreement; 5) offsetting the impacts of strong emotions, 

misperceptions, and poor communication; 6) assisting parties to distinguish 

and focus on genuine issues in dispute; 7) narrowing the issues and 

establishing the order in which issues will be discussed; 8) shifting parties 

from positional bargaining to a problem-solving approach; 9) identifying a 

variety of substantive, procedural and psychological settlement options; 10) 
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applying evaluation criteria to potential settlement options; 11) aiding 

parties to reach final substantive and procedural agreements; and 12) 

designing procedures to implement decisions, monitor adherence and 

renegotiate problems, 

Each of the authors cited above suggests that specific mediator 

behaviors or techniques are associated with the stages they outline. A 

slightly different approach to the study of mediator and disputant behaviors 

is Wall's (1981) Mediation Negotiation Paradigm . Focusing on interactions 

of the actors, he generates a list of more than 100 mediation techniques 

which facilitate the relationships necessary for effective conflict 

resolution, i.e. the Internegotiator relationships, the mediator-negotiator 

relationships, the negotiator-constituency relationships, and the mediator- 

constituency relationships. 

Based on labor-management sltuatlons, Kochan.and Jlck (1978) developed a 

model of the mediation situation which considers the effects of four 

determinants of mediation outcomes: sources of impasse; situational factors; 

mediator strategies; and mediator characteristics. Using data generated in 

interviews with union and management negotiators and mediators, they maintain 

that successful outcomes track with certain dispute and disputant 

characteristics as well as with mediator qualities such as experience level 

and the use of aggressive tactics. Ultimately they conclude that 

characteristics of the dispute, not the mediators, are instrumental in 

explaining outcomes, although they also note that the qualities and 

strategies of the mediator have a great impact in cases where the parties are 

somewhat less sophisticated regarding the bargaining process. 

Most recently, Thoennes and Pearson (1985) explore the relative 
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of d isputants '  perceptions o f  mediator behaviors, and importance 

characteristics of disputes and disputants to explain outcomes in cases 

involving contested child custody. Based upon interviews with c l ients,  the 

authors find that the users' perceptions of mediator's sk i l l  is closely t ied 

to satisfaction with and settlement in mediation. Mos t  important is the 

user's perception of the mediator's ab i l i ty  to fac i l i ta te  communication and 

provide parties with a better understanding of their  own feelings as well as 

those of their  children and their  ex-spouse. There is less evidence of the 

importance of dispute and disputant characteristics to explain mediation 

outcomes although the intensity and duration of the dispute, and the quality 

of the relationship between ex-spouses are relevant. 

All the above ci ted l i t e r a t u r e  on the behaviors of mediators and 

disputants rel ies on self reports by mediators or disputants, or observations 

and qualrtative analysis by another party. The units of behavior studied 

have not been uniform and frequently the investigator i s  forced to  make 

assumptions about the intent underlying observable behaviors ..... This paper 

represents a f i r s t  attempt to quantitatively explore the verbal behavior o f  

mediators and disputants using audio tapes generated in actual mediation 

sessions and to determine i f  and how these behaviors are related to the 

production of settlements in mediation. 

Sample of Mediation Cases 

Audio tapes of a sample of mediation cases were generated at three 

courts that offer divorce mediation services to l i t igants with custody or 

v i s i t a t i o n  disputes: the Los Angeles Conci l ia t ion Court, the Family 

Division of the Connecticut Superior Court (Hartford), and the Domestic 

Relations Division of Hennepin County (Minneapolis). In other papers we have 
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described the format of the mediation service at each court and the initial 

reactions of users (Pearson & Thoennes, 1984) as well as the more lasting 

effects of the mediation intervention (Pearson & Thoennes, 1984b). 

Our sample of taped mediation sessions was made during May through July, 

1982. Mediators at each court were asked to tape all mediation cases in 

their entirety. Confidentiality and anonymity was assured to both clients 

and mediators. Of the pool of 15 mediators in California, 17 in Minneapolis, 

and 37 in Connecticut, 36 (52%) ultimately took part in the taping. Of those 

participating, ten mediators were from California, 4 from Minneapolis and 22 

from Connecticut. A comparison of mediators included in the study with 

general characteristics of the mediators at each site yielded no evidence of 

significant differences on age, sex, and experience levels. 

In the data collection process, tapes were generated for 149 mediation 

cases. Fifty-one cases were subsequently found to be inaudible or otherwise 

unusable for coding purposes, 6 were used only to pretest the coding scheme 

and establish interrater reliabilities and 12 were completed too late to be 

included in this analysis. The final sample of taped mediation sessions that 

were coded and analyzed included 80 cases distributed across the sites as 

follows: 2 from Minneapolis; 23 from Connecticut and 55 from California 

where the annual volume of cases is greatest. 

Of the cases taped and coded for analysis, 51 (64%) achieved some level 

of success through the mediation process. This success rate mirrors the 

settlement rate (approximately 60 percent) that was found in a survey of 

users at these three courts conducted during the same time period (Pearson 

and Thoennes, 1984a). Operationally, success in mediation was defined as 

reaching agreement on either child custody or visitation issues (or both). 
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Twenty-two couples did not reach a mediated agreement on either custody or %- 

visitation issues. The majority of these (18) chose litigation to resolve 

their differences while four chose or were ordered into a custody study. 

Because a custody study is often the first step in the litigation process, 

these two subgroups were combined and represent the condition for subsequent 

analyses which is dubbed "no settlement". Cases which resulted in a decision 

to seek various additional forms of counseling as well as those for which a 

clear determination of success and failure could not be made (N = 7) were 

excluded from the study. 

The mediation sessions were of varying length, ranging from 18 minutes 

to over three hours (the longest was 196 minutes). The mean session length 

was 93 minutes or about I I/2 hours. Table I shows the length of the 

sessions cross-tabulated by successful versus unsuccessful outcomes. There 

was no significant difference between the means of the two success groups on 

this variable. 
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Insert Table I about here 
m 

Coding System 

As tapes were collected from the three mediation sites, they were 

assigned identification numbers, and coded by two graduate assistants who 

were unaware of the settlement status of each case. The coding process and 

checks on its reliability are described in detai elsewhere (Slaikeu, et al., 

1984). The Mediation Process Analysis (MPA) builds on Gottman's (1979) 

Couples Communication System, with some categories added or revised after a 

review of the mediation literature and a review of a pilot sample of taped 
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mediations. The MPA requires that at 2 minute intervals eight units of 

speech, defined as an independent clause, be coded along five different 

dimensions. These dimensions are: who is speaking (mediator, husband, 

wife); target of the message (mediator, husband, wife); whether this Unit is 

a statement or a question; the tone of the message (positive, negative, 

neutral); and the content of the statement. 

The content codes consist of 32 specific behaviors which are believed 

to capture the full range of statements made during mediation sessions (see 

Figure I). To aid coders in identifying the appropriate category, the 

Insert Figure I about here 

behaviors were grouped under seven major headings which were developed 

~f_LQz_L. These headings included "Process" (identifying the agenda, focusing 

the discussion and comments regarding the negotiating process); "Information" 

(requests for and offers of fact); "Summarize Other" (paraphrasing another 

speaker); "Self-disclosure" (requests for or offers of feelings, ideas and 

opinions); "Attribution" (statements about what another person feels or 

thinks and assumptions about behaviors and motives); "Proposed Solutions" 

(any proffered alternatives); and "Agreements" (discussions of the final 

settlement); 

Description of Mediation Behaviors 

The first analysis of the coded audio tapes involves calculations 

comparing mediator and spouse verbal behavior on several dimensions across 

the entire sample of taped sessions. As Table 2 indicates, speaker time is 

fairly evenly divided among the parties in a mediation session. About 40 
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I n s e r t  Table 2 about here. 

percent  of  coded un i t s  o r i g i n a t e d  wi th  the mediator whi le  husbands and wives 

each made about 30 percent  o f  the statements.  However, wh i le  the mediator 

t y p i c a l l y  addressed both p a r t i e s ,  husbands and wives gene ra l l y  d i rec ted  t h e i r  

remarks to  the mediator .  

Mediators at  the cou r t  s i t e s  under Inves t l ga t l on  seem to  be aware of  

t h l s  p a t t e r n .  Observat ions of  sess ions and In terv iews wi th  mediators reveal 

t ha t  they o f ten  request  t h a t  one par ty  speak d i r e c t l y  to  the o t h e r ,  r a the r  

than t a l k i n g  through the medlator .  Another mediator voiced the hope t h a t  by 

speaking r a t i o n a l l y  and d i r e c t l y  to  both pa r t i es  about the issues as well  as 

the  e m o t i o n s ,  she m igh t  ac t  as a r o l e  model and t each  c o u p l e s  a few 

communication s k i l l s .  

Medlators a lso appear to  be respons ib le  fo r  most of  the ques t ion ing  in 

a mediat ion sess ion .  About  a qua r te r  of t h e l r  speaking t ime ls devoted to  

ques t ions ,  wh i le  husbands and wives spend 91 and 92 percent  of  t h e i r  t ime 

making d e c l a r a t i v e  s t a t e m e n t s .  F i n a l l y ,  80 p e r c e n t  o f  the  m e d i a t o r s '  

s tatements are o f fe red  In neut ra l  or  p o s i t i v e  voice tones wh i le ,  the bulk o f  

the statements made by husbands (55%) and wives (605) are negat ive In tone.  

Future research aimed at  determin ing the causes and consequences o f~negat ive  

remarks by mediators might well prove tha t  i t  serves c o n s t r u c t i v e  aswell as 

d e s t r u c t i v e  purposes. In i n te rv iews ,  some mediators note t h a t  they sometimes 

use c o n f r o n t a t i o n  or  anger when p a r t i e s  need to  be shocked out  of  o ld hab i t s  

or unproduct ive  I n t e r a c t i o n s .  However, as one mediator honest ly  observed, 

" c o n f r o n t a t i o n  can be r i s k y .  I ' ve  almost ' l o s t  i t '  at  t imes when I reacted 
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reacted to a client too persona ly". Another mediator observed that the 

advantage of mediating in a team is that it allows the team to use both 

negative and positive approaches while one mediator "plays the tough guy 

role", the partner is supportive and patient. 

Total interruptions during which speakers are not allowed to finish their 

thoughts are relatively rare: fewer than 3 percent of the coded utterances 

fall into this category. More typically, a speaker's statements are 

interrupted by another's comments but are completed as soon as the 

interruption ends. Further, husbands and wives are equally likely to be 

interrupted, while this is somewhat less true of mediators. 

A comparison of percentages of each speaker's statements that are devoted 

to the 32 behaviors coded reveals several patterns. First, almost 13 percent 

of the statements made by mediators serve the purpose of informing spouses 

about what mediation is and is not, and another 13 percent of the statements 

are devoted to "process" communications--establishing the agenda, returning 

the conversation to relevant topics, suggesting ways for the parties to 

negotiate and positively or negatively reinforcing the negotiating behavior 

of one or both spouses. Looked at from a different angle, slightly more 

than a quarter of the mediator's time, is devoted to these procedural issues 

while procedural issues consume less than 5 percent of the spouses' speaking 

time. Mediators are also more likely to spend time stopping or correcting 

negative negotiating behavior than to devote time to praising cooperative 

attempts. These patterns underscore the active role of the mediator in the 

process and distinguish it from less directive, therapy interventions. 

Requests for information about oneself, children, spouse or other 

parties, and the provision of such information is slightly more common (about 
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24%) among spouses than mediators (13%). Compared to their husbands, wives 

offer more statements of fact regarding the children, a finding which may be 

explained by the greater likelihood that the children are residing with the 

mother at the time of the mediation. 

Mediators, on the other hand, are more likely to offer statements 

summarizing what another party has said. This indicates that mediators may 

facilitate communication by paraphrasing the remarks of disputants and 

clarifying the issues in dispute. 

In contrast to the neutral, facllitative remarks of the mediators, 

husbands and wives are more likely to offer statements revealing their 

opinions or attitudes. Indeed, slightly over 35 percent of the statements 

made by both husbands and wives were such self-disclosures. Mediators also 

differ from spouses in the proportion of empathetic statements they make. 

This suggests that mediators use such statements as a means of establishing 

rapport and encouraging the spouses to share their feelings. Indeed, 

interviews with mediators reveal that they recognize the importance of their 

ability to empathize with the parties, although few mediators phrase their 

role in this manner. One mediator notes at the outset of each session that 

he gives himself the task of finding something about each party that he 

likes. Another mediator says that she routinely reminds herself that while 

she doesn't "have to like the parties, have all the answers or solve 

everything, she does have to be kind." 

About 20 percent of the statements made by both husbands and wives 

involve "mindreading" or making attributions about the attitudes, motives 

and behaviors of others--typically the other spouse. Mediators engage in 

bonly about half as many of these attribution statements. 
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Finally, mediators are responsible for making most of the proposed 

solutions. This conforms to previous research findings which stress the 

active role of mediators in generating options and proposing solutions 

(VanderKooi & Pearson, 1983). Typically proposals made by mediators include 

suggestions for action which involve both husbands and wives. In other 

words, mediators are likely to balance their suggestions by specifying how 

both parties can be involved In a solution to a dispute. By contrast, 

husbands' proposals usually specifywhat husbands can do and wives' 

proposals focus on what wives might do. 

Overall, it appears that mediators, as opposed to spouses, do play a key 

role as a neutral. They offer suggestions that involve both spouses and 

address both parties in neutral or encouraging tones. However, mediators are 

far from passive actors. They engage in fact finding and are responsible for 

generating the bulk of the proposed solutions. This raises some questions 

about ownership of the mediated solution since one of the tenets of 

mediation is that the disputants generate solutions to their problems. On 

the other hand, it is clear that mediators work to achieve joint outcomes 

while spouses tend to operate as individual advocates. Spouses clearly 

propose solutions which relate to their own behaviors, offer their own 

attitudes and opinions, request little information from others and address 

their remarks to the neutral party rather than to one another. The mediator 

focuses on outcomes which transcend an individual perspective. 

Factor Analysis of Behavior Categories 

The seven headings under which the 32 individual behaviors were grouped 

proved to be effective in helping coders to categorize statements. However, 
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given that these categories were developed ~J_Qr_L, an empirical examination 

of how the specific behaviors were related was needed for subsequent analysis 

of mediation outcomes and for a more complete understanding what takes place 

during mediations. The data generated in the course of coding the 80 usable 

tapes were factor analyzed; spouses and mediators were analyzed separately. 

The factor analysis was based on the frequency of occurence of each of the 32 

behaviors noted in the content codes. The analysis yielded 8 mediator and 7 

spouse behavior factors. As Tables 3 and 4 indicate, each of these factors 

is made up of two to five of the behaviors. 
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Insert Table 3 about here I 

The descriptive labels given to each of the factors represent an attempt 

to summarize the main theme emerging from each grouping of behaviors. The 

headings and component behaviors differ for spouses and mediators. They also 

differ from the headings and content items generated in an ~_J_Qr_L fashion 

based on themes described in the mediation literature. Factor headings and 

component behaviors for mediator behavior factors are presented in Table 3 

and summarized as follows: 

Fact Finding consists of statements requesting information 
about each of the spouses, or about other matters relevant to 
mediation (e.g., property), and includes "playing back" the 
information (Summarize Other) to check its accuracy. 

C~Q~CJ:LZJ:Lg re." ~ consists of mediator behaviors which suggest 
how to negotiate, as well as correcting negotiating behavior. It 
also includes descriptive information about the mediation proces s 
and its rules. 

The Child ~Lv_grL~3£~y factor consists of attribution statements about 
the behaviors and attitudes or feelings'of children. 

The Attribution-Attitude factor includes an array of mediator 
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comments which have to do with what one spouse (husband or wife), 
both spouses, or some other party thinks or feels. 

The Attribution-Behavior factor includes mediator attributions 
about either one or both spouses' past, present or future behavior. 

Directing the Process Toward Solution includes a variety of 
relatively directive behaviors by the mediator. Specifically it 
includes statements regarding what items will be mediated and 
comments which move the discussion back to these items. It also 
includes suggestions regarding possible solutions directed at 
either one or both parties. In many ways this factor appears to 
relate closely to Fisher and Ury's (1981) "inventing options" 
during negotiation sessions, and includes solutions oriented 
toward husbands, wives, or both parties. 

The l~e~r.J~tl~ to Solutions factor conslsts of statements agreeing 
with solutions on the table, and in identifying problems with 
solutions. 

~ A g r e e m e n t  includes statements by mediators regarding 
points of agreement in the discussion; items to be included in the 
final agreement; and positive reinforcement offered by the mediator to 
one or both spouses for cooperative, constructive bargaining. 

The spouse factors, also comprised of items from the list of 32 mediation 

behaviors, include the following: 

Insert Table 4 about here 

~ Now and Later deals primarily with 
statements/questions about mediation as a way to resolve 
disputes, both now (discussing information about what mediation 
involves), and in the future (what spouses will do should they 
have a disagreement in the months and years after the settlement 
has been reached). 

The Attributing-Disagreeing heading involves four items, three of 
which involve attributions of what the other spouse thinks, 
attributions or perceptions of the other spouse's behavior, 
attributions regarding what a third party thinks/feels, and one 
behavior which consists of a straightforward disagreement with 
another's statement. 

Directing the ~ Process includes three behaviors: one 
correcting or criticizing a negotiating behavior, another 
dealing with the items to be mediated during the session, and a 
third consisting of suggestions on how to negotiate. Together 
these behaviors suggest that the spouse is taking an active role 
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in directing how the nego#iatlon process will proceed. 

C.~QOJ2~JT_~_t_[JL~ Talk includes five behaviors which are involved 
in the cooperative discussion of issues by spouses. 
These include rewarding one another for contr!butions to 
the process, providing information about oneself or about 
another party, making summarizing or reflective statements 
about what another person has said, and agreeing with what 
another party has said. 

~J:IJ_Lllr_~l~ Talk includes three behaviors that involve 
attribution about the behavlor, or attltudes/feelings of 
children, and offers of or requests for information about 
children. 

The Self ~ ~ factor includes two sets of 
behaviors: self disclosure of one's own feelings and 
attributions made by one spouse regarding what the couple 
thinks or feels. 

Solution Talk involves four different kinds of solutions: 
those oriented toward wives, husbands, both spouses, or 
toward particular problems. 

The results of the factor analysis suggest that there are differences 

between mediators' and spouses' verbal behavlors, although there are 

similarities as well. Overall, the analysis of mediator statements yields 

more task oriented and directive factors. The analysis of spousal statements 

produces more factors that deal with the expression of opinions and feelings. 

This is consistent with patterns noted in the preceding description of the 

sessions and the frequencies of individual mediator and spouse behaviors. 
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Insert Table 5 about here. 
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Pa t t e rns  In Successful  Versus Unsuccessfu Med ia t i ons  

As Table 5 i n d i c a t e s ,  a n a l y s i s  o f  var iance revea ls  severa l  d i f f e r e n c e s  in 

the behav io r  o f  media tors  and spouses in cases t h a t  do and do not  s e t t l e .  
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One difference is obvious: In cases that settle, medlators spend 

significantly more time discussing the terms to include in a final 

settlement. However, in successful cases mediators also spend more time 

discussing possible solutions in general terms as opposed to the more 

specific behavioral prescriptions required of one or both spouses. In 

successful cases, mediators also spend less time explaining the mediation 

process to clients and comparing and contrasting It to other settlement 

forums. They also spend less time making or requesting disclosures of 

feelings, and make fewer attributions about the attitudes of parties other 

than spouses or children. 

Spousal behaviors that differentiate cases that settle from those that do 

not include the following. In unsuccessful cases spouses offer more 

statements of fact about their spouses or about themselves as a couple and 

do more attributing about past, present or future behaviors and the motives 

behind them. In successful cases, on the other hand, there are more 

empathetic statements between spouses, more statements of simple assent and 

more offers of proposals. 

Insert Table 6 about here 

As Table 6 indicates, none of the composite measures of spousal 

behaviors derived from the factor analysis distinguishes between cases that 

settle and those that do not. However, among mediator behaviors, three of 

the eight composite measures derived from the factor analysis show 

significant differences. In successful cases, mediators engage in more 

behaviors to consolidate agreements, spend less time coaching spouses on how 
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to negotiate and make fewer attributions about what others think or how they 

feel. 

Interpreting these differences is difficult; cause and effect 

relationships cannot be reliably inferred. One plausible interpretation is 

that unsuccessful cases involve spouses with peer communication skills. It 

is possible that parties who communicate inefficiently, perhaps angrily, 

require more help in negotiating. If the parties present themselves In a 

verbal fashion very poorly, mediators may begin assuming or attributing 

behaviors. Given the limited time allotted for mediation, the fact that a 

disproportionate amount of tlme is spent on basic communication skills may 

mean that the session cannot progress to real problem solving and agreement 

making. 

This scenario receives some tentative support from the differences in 

the i n d i v i d u a l  b e h a v i o r s - n o t e d  f o r  successfu l  versus unsuccessfu l  spouses. 

That Is, In cases which do not result In settlement,spouses spend more time 

attributing ideas, feelings and behaviors to others, and offering facts about 

the other party or the couple rather than information that pertains to 

themselves. Non-settlement spouses also offer fewer statements indicating an 

ability to empathize with the other party, and generally offer fewer 

statements of agreement or assent, and fewer possible solutions. Thus, their 

communication behavior seems decidedly less than direct and indicates little 

ability to work cooperatlvely. 

These patterns are also congruent with results obtained in a survey of 

clients at these same three court based programs at approximately the same 

time period (Thoennes & Pearson, 1985). The best-predictors of success in 

mediation were: the clients' perceptions of the mediator's ability to 
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facilitate communication by bringing out relevant issues, allowing each side 

to be heard, and identifying solution options; and the clients' perceptions 

of the mediator's ability to aid parties in better understanding their own 

feelings as well as the feelings of the spouse and children (i.e. promote 

empathy). In addition, successful cases were those where spouses evidenced 

some prior ability to cooperate and where disputes were newer and less 

intense. 

Discussion 

A theme supported by the present Investigation is that it is Important 

for spouses to not only understand the other parties' point of view, but to 

have some appreciation for its reasonableness, or, according to the 

definition in our coding manual, to have some concern or caring about the 

other individual's situation and point of view. This element of caring or 

concern was the primary difference between simply reflective statements 

(summarizing other) and empathy statements In our coding system. 

The implication of this finding is that spouses who bring a capacity to 

empathize to the mediation session will be more successful at the process. 

If couples lack this capacity, the job of the mediator is to do 

whatever he/she can to foster understanding and empathy. The bilateral focus 

technique of Rapoport (1964) is one such technique. This is actually a step 

beyond the active listening taught by Gordon (1970), and suggested by Fisher 

and Ury (1981). Since it is to be expected that many couples may well begin 

divorce mediation with a preoccupation with their own positions--a 

preoccupation imbedded in a range of emotional hurts, anger, or bitterness-- 

this means that the mediator will need to take a proactive, even aggressive, 

stance in fostering understanding of the opposing parties' situation. For 
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example, instead of simply playing back or reflecting spouse statements to 

see that they are being understood, the mediator might look for ways to draw 

each spouse into the other spouse's word, so to speak, in order to understand 

the dilemmas faced by each spouse, all with a view to maximizing empathy. 

Future Research 

Future research on communication strategies in mediation should go 

beyond the sampling and analysis limitations contained in this effort. As to 

sampling, it should be noted that this study relies on a sample of tapes for 

which the chief criterion for inclusion is simply that the mediation session 

be completely taped and audible. This means that mediators at the three 

sites whose taping behavior was better than their colleagues stood a greater 

chance of being included in the study. Since taping of sessions was a new 

procedure for all mediators, it was necessary to motivate mediators to tape 

completely by stressing the fact that the research was important, that the 

findings would be beneficial to everyone, and that there was no attempt to 

evaluate the performance of any particular mediator. Some mediators 

responded more cooperatively than others to this proposal. It is probable 

that mediators who were more defensive about their work were reluctant to 

tape completely (i.e., make sure that the tape recorder was set up and ready 

to go, and turned on at the beginning of the session, and placed in the room 

in such a way that the verbal comments of all parties could be recorded). It 

is therefore possible that the present study draws not only the more 

cooperative, but also the more confident, and possibly more capable 

mediators, even though the mediators included in the sample were not 

significantly more or less experienced than those who were not included. In 

future research, a better approach might be to sample cases conducted by 
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mediators who have a strong record of success and compare them with a sample 

of cases by mediators who have a low record of success (matched on other 

variables such as age, sex, experience). I t  is possible that  such a 

procedure might not only yield stronger, d is t inc t  patterns associated with 

successful versus unsuccessful outcomes, but also increase the strength of 

the differences found in the present study. 

As to the limitations of the present analysis, we note the absence of 

any stochastic techniques which are sensitive to the sequencing of behaviors 

In interactions. Many writers have noted that there are d is t inc t  phases In 

the mediation process. Earlier mediator and spouse behaviors may give r ise 

to d is t inc t  types of subsequent disputant behaviors. Certain clusters of 

behavior may occur in early, middle and late phases of the'process and the 

phases of mediator interaction may d i f fer  in successful versus unsuccessful 

cases. To the ex ten t tha t  phase patterns are dominant and that they d i f fer  

In successful and unsuccessful cases, analysis techniques that are sensitive 

to these patterns may increase the strength of the differences found In the 

audio tapes assembled for this study. 

To some extent,  these l im i ta t ions  are being addressed in several 

research ef for ts  currently In progress. One such ef for t  is a re-analysis of 

the sample of audio tapes to determine the language patterns used by 

mediators to create positive momentum in support of a proposition that 

produces a solution (Donahue, et al, 1983). According to this approach, the 

mediator decides on a viable solution and uses language that influences 

disputants to adopt this perception in order to achieve resolution of the 

conflict. Twenty of the audiotapes from the three courts are currently 

being reanalyzed to detect subtle linguistic patterns that are indicative of 
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valence development.. 

A second analysis (Jones, 1984) is being conducted with 18 successful 

and 18 unsuccessful mediation interactions utilizing a slightly modified 

version of the coding scheme used in the present analysis. In addition to 

coding all verbal statements made by all participants rather than a sample of 

utterances, Jones intends to analyze the data using several techniques 

sensitive to changes in patterns of interaction that occur over time. This 

includes log linear analyses to determine the effects of mediator and 

disputant behaviors on mediation outcomes, lag sequential analyses to 

determine the effects of specific mediation and disputant behaviors on 

subsequent disputant behaviors and phase analyses which permits the analysis 

of clusters of behaviors and their comparison with phase structures suggested 

in the literature. Hopefully, these studies will make the use of strategy 

and tactics in mediation less dependent upon intuition and more rooted in 

empirical evidence. 
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Table 1 

No 
Settlement ~ILJJ~.J3_t_ 

Less than I hour (8) 36% (11) 21% 

I-I/2 hour (4)18% (10) 20% 

1 I/2-2 hours (6) 27% (18) 35% 

over 2 hours (4) 18~ (12) 24% 

TOTAL 22 51 

Tab l e 2 

~ of ~ T i m e  Devoted to'. 

Mediator 

Comments by these speakers: 39% 

Comments in 'negative' tone: 19% 

Questions 26% 

Statements/questions about the mediation process: 13% 

Statements/questions of information: 13% 

Statements summarizing others: 8% 

Statements/self-disclosures: 26% 

Statements/attribution statements: 7% 

Statements/proposed solutions: 15% 

Statements/agreement: 4% 

Husband 

30% 

55% 

7% 

3% 

23% 

3% 

37% 

18%, 

10% 

2% 

21 

WI fe 

315 

60% 

7% 

2% 

26% 

2% 

36% 

21% 

lO% 

2% 
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FACTOR 

Table 3 

Mediator Factors - Factor Loadings 

FACTOR ITEM LOADING 

Fact Finding Information: Self 
Information: Other 
Information: Spouses 
Summarize Other 

.69 

.60 

.59 

.57 

Coaching re: Behavior Process: Suggestions 
Process: Punishment 
Information: Mediation Process 

.78 

.49 
.40 

Child Advocacy Attribution: Child Attitudes 
Attribution: Children Behavior 

.70 

.67 

Attribution - Attitudes Attribution: 
Attribution: 
Attribution: 

Spouses/Attitudes 
Other/Attitudes 
Spouse/Attitudes 

.66 

.59 

.38 

Attribution - Behavlor 

Directlng Process Towards 
Solution 

Reacting to Solutions 

Consolidating Agreement 

Attribution: Spouse/Behavior 
Atfributioh: spOUses/Behavior 

Proposed solution: Both 
Proposed solution: Wife 
Process: Agenda 
Proposed solution: Husband 

Proposed Solution: Problem 
Self disclosure: Agree 

Agreement: Final Settlement 
Process: Reward 
Agreement: Here & Now 

.82 

.48 

.74 

.65 

.65 

.51 

.84 

.58 

.73 

.61 

.59 
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FACTOR 

Table 4 

Spouse Factors - Factor Loadlngs 

FACTOe ITEM LOADING 

Mediation Process: 
Now & Later 

Attributing -.Disagreeing 

Agreement: Future Disputes 
Information: Mediation Process 

Attribution: Other/Attitudes 
Self Disclosure: Disagree 
Attribution: Spouse/Attltudes 
Attribution: Spouse/Behavior 

.83 

.47 

.60 

.54 

.54 

.36 

Directing the Negotiation 
Process Process: Punishment 

Process: Agenda 
Process: Suggestions 

.82 

.45 

.37 

Self Disclosure: Me/Us Self Disclosure: Feeling 
Attribution: Spouses/Attitudes 

.74 

.49 

Cooperat Ive Ta I k 

Children Talk 

Solution Talk 

Information: Other 
Self Olsclosure: Agree 
Information: Self 
Process: Reward 
Summarize Other 

.77 

.71 

.62 

.59 

.53 

Attribution: Children/Attitude .89 
Attribution: Children/Behavior .89 
Information: Children .54 

Proposed Solut ion: Both Spouses .76 
Proposed Solut ion: Wife .70 
Proposed Solut ion: Problem .50 
Proposed Solut ion: Husband .46 
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Variable 

Informatlon/Medlatlon Process 
Self Disclosure/Feeling 
Attribution/Other Attitudes 
Proposed Solution/Non Specific 
Agreement/Final Settlement 

Tab le 5 

ANOVA Results - Content 

MEDIATOR ITEMS 

E ~  

16.0 
3.1 
1.2 
2.1 
0.5 

Items 

Success E 

11.3 4.7 .034 
I .8 4.7 .O33 
O. 3 15.9 . 0002 
4.0 4.6 .035 
2.6 6.0 .017 

sPousE ITEMS 

Yarlable Failure 

Information/Spouse/Both 6.2 
Self Disclosure/Agree 7.2 
Self Disclosure/Empathy 0.0 
Attributlon/Spouse Behavior 9.7 
Proposed Solution/Husband & Wife 0.5 
Proposed Solution/Non Speclfic 0.5 
Interruption 1.3 

Success E 

3.7 11.4 .001 
11.2 8.0 .006 
0.6 8.6 .005 
6.7 4.6 .036 
I .4 4.5 .038 
1 . 4  ~ . . . . . .  6 . 6  . 0 1 2  
2.7 6.5 .013 
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Table 6 

ANOVA Results on Mediator and Spouse Factors 

MEDIATOR FACTORS 

* Consolldatlng Agreement 
Directing Process Towards Solution 
Fact Finding 
Child Advocacy 

* Coaching re: Behavior 
* Attribution - Attitudes 

Reacting to Solutions 
Attribution - Behavior 

E 

I .2 4.7 4.8 .031 
11.4 13.11 0.4 .523 
15.8 14.3 0.4 .551 
I .7 I .4 0.3 .597 

17.7 10.8 8.3 .005 
3. I I .8 4.0 .048 
7.5 9.4 0.9 .353 
1.9 I .4 I .I .302 

Success 

SPOUSE FACTORS 

Failure 

39.2 
16.1 
9.8 

10.8 
3.2 
1.0 

15.4 

Cooperative Talk 
Children Talk 
Solution Talk 
Self Disclosure: Me/Us 
Directing the Negotiation Process 
Mediation Process: Now & Later 
Attributing/Disagreeing 

25 

35.7 
12.8 
6.7 
11.3 
2.8 
0.9 

15.8 

F 

0.4 
0.8 
2.2 
0.0 
0.2 
0.2 
0.0 

* - Significant 

P- 

. 5 2 8  
•360 
• 145 .~, 
. 8 2 6  
• 694  " 
•657 
.884 
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I. 

II. 

III. 

IV. 

V. 

VI. 

Vll. 

Figure I 

Process 
A. Agenda 
B. Suggestions Regarding Negotiat ing Behavior 
C. Correct ion of Negotiation Behavior 
D. Praise of Negotiating Behavior 

Information 
A. About Medlatlon and its Alternatlves 
B. About Children 
C. About Other Spouse 
D. About Self 
E. About Other Party 

Summarize Other 

Sel f -Disc losure 
A. Agree 
B. Disagree 
C. Feelings 
D. Empathy 
E. Other Sel f -d isc losure 

Attribution 
A. Regarding 
B. Regardlng 
C. Regarding 
D. Regarding 
E. Regarding 
F. Regarding 
G. Regarding 
H. Regarding 

Spouse's Attltudes 
Spouse's Behavior 
Both Spouses' Attitudes 
Both Spouses' Behavior 
Children's Attitudes 
Children's Behaviors 
Attitudes of Others 
Behaviors of Others 

Proposed Solution 
A. Regarding Husband 
B. Regarding Wlfe 
C. Regarding Both Spouses 
D. Non-specific 
E. Problem with a Solution 

Agreement 
A. Before Mediation 
B. "Here and Now" 
C. Final Settlement 
D. Future Dispute 
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This paper explores the relative importance of dispute characteristics 
versus perceptions of mediator skill and expertise in explaining successful 
resolutions in mediation. The disputants who participated in our 
longitudinal survey were mediating custody or visitation problems at one of 
three court-based mediation services: the Los Angeles Conciliation Court, 
Minnesota's Hennepin County Superior Court, the Family Division of the 
Connecticut Superior Court. Factor analysis was used to create composite 
indices from a variety of pre-existing characteristics suggested in the 
literature as instrumental in the outcome of mediation. Factor analysis was 
also employed to create indices of mediator effectiveness as perceived by 
clients. Discriminant analysis using these indices indicates that our 
ability to predict the outcome of mediation is limited. However, the three 
indices of pre-existing characteristics that contribute most to predicting 
outcomes are: the duration of the dispute, its intensity and the quality of 
the relationship with the ex-spouse. The two indices of mediator 
effectiveness that most improve predictions are the mediator's ability to 
promote communication and his/her ability to provide disputants with insights 
into the attitudes and behaviors of all the parties involved. Further, the 
indices of mediator behaviors are as effective as the indices of pre-existing 
characteristics in predicting outcomes. 
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In recent years, there has been a great deal of theoretlcal llterature 

stressing the suitability of mediation for divorcing couples (Sander, 1976; 

Fuller, 1971) and a dramatic increase in the use of mediation services to 

resolve divorce disputes, especially those dealing with custody and 

visitation (Pearson, et al., 1982). Despite these trends, there is a dearth 

of emp i r i ca l  In format ion on the f ac to r s  assoc iated w i th  successfu l  custody 

mediat ions.  The conceptual and observa t iona l  l i t e r a t u r e  developed to  date 

gene ra l l y  focus on one of  two sets of  f a c t o r s .  One body of  l i t e r a t u r e  deals 

wi th  mediator  s t y l e s  or  ro les  (Simkin, 1971; Kresse l ,  1977; Kochan and J l ck ,  

1978) or  the p r i n c i p a l  stages or  events of  the mediat ion process (Black and 

Jo f fee ,  1978; Coogler ,  1978; Mi lne,  1978; Haynes, 1981). These s tud ies  share 

an under l y ing  assumption t ha t  mediator behaviors have a s i g n i f i c a n t  impact on 

outcomes and t h a t  mediators may s i g n i f i c a n t l y  c o n t r i b u t e  toward successfu l  

outcomes t h r o u g h  t r a i n i n g ,  e x p e r i e n c e  and h e i g h t e n e d  awareness o f  t he  

in f luence of  t h e i r  a c t i v i t i e s .  The second se t  of  l i t e r a t u r e  suggests t h a t  

the outcome of  mediat ion is la rge ly  d i c t a t e d  by p r e - e x i s t l n g  c h a r a c t e r i s t i c s  

of the d ispu te  and the d i spu tan ts .  These s tud ies  at tempt to  i d e n t i f y  which 

c h a r a c t e r i s t i c s  of  cases e i t h e r  encourage or impede a successfu l  mediat ion.  

(Kochan and J l ck ,  1978; Kresse l ,  1980). 

This paper Is an i n i t i a l  at tempt to  gauge the r e l a t i v e  Importance fo r  

exp la in i ng  mediat ion outcomes of  mediator  s k i l l s  and behavlors versus the 

c h a r a c t e r i s t i c s  o f  d isputes and d i spu tan t s .  The mediat ions we cons ider  were 

aimed at r eso l v i ng  the issues of contested c h i l d  custody and v i s i t a t i o n  

f o l l o w i n g  a parenta l  d ivorce.  

i 
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Cl ient  and Case Factors Inf luencina the Outcome of ~ 
v 

In the past decade, judges, court  administrators,  social workers, and 

o thers  who serve the d i v o r c i n g  popu la t ion  have begun to q u e s t i o n  the 

s u i t a b i l i t y  of the adversarial process for resolving contested divorce 

issues, especia l ly  when chi ldren are involved (Buttenwiser, et  a l . ,  1966; 

Irving and I rv ing,  1974; Milne, 1978). Unlike t r ad i t i ona l  court  proceedings, 

mediation promises to return the respons ib i l i t y  for  ch i ld ren 's  wel l -being to 

the paren ts ,  wh i l e  encouraging parents to communicate and compromise 

(Cavenaugh and Rhode, 1976; Mnookln and Kornhauser, 1979; Weiss and Collada, 

1977). Yet, despite i ts  growing popular i ty ,  there have been numerous claims 

t h a t  p a r t i c u l a r  types of i n d i v i d u a l s  are i l l - s u i t e d  to  the process and 

require more t r a d i t i o n a l  f ac t - f i nd ing  procedures such as custody studies or 

jud ic ia l  hearings. For example, the custody mediation programs of the 

Connecticut Superior Court and the Los Angeles Conc i l ia t ion  Court have 

out l ined as t h e l r  formal pol icy tha t  cer ta in cases are Inappropriate for 

mediation includlng those Involving chi ld abuse and neglect, psychotic and 

ant i -soc ia l  behavior or mul t ip le  social agency contact. Even  when both 

parents are perceived as 'capable' they may s t i l l  be viewed as poor mediation 

candidates. Some mediators speak of Individuals who "need to go to court," 

(Little, 1983). 

According to some researchers, suitability for mediation is tied to the 

degree of ambivalence about the divorce, the level of anger and the couple's 

ability to communicate (Kressel, et al., 1980) Their research indicates that 

mediation is least successful when couples communicate frequently, but the 

tone is extremely angry and there is great ambivalence about the divorce 

("enmeshed"); and when couples are also ambivalent about the divorce but 
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avoid discussing the issue and rarely communicate ("autistic"). 

Other researchers have discovered that the intensity of the dispute 

influences the outcome of mediation, although the nature of this influence 

seems to vary. Thus, in their study of labor disputes, Kochan and Jick 

(1978) conclude that intensity is negatively related to successful outcomes 

in mediation. On the other hand, a study of community dispute mediation 

conducted by Felstiner and Williams (1980) finds that while more intense 

disputes are more likely to result in a mediated agreement, such agreements 

are less likely to be kept. 

Still another predictor of outcomes is the relative attractiveness of 

the alternatives to settling in mediation° If the failure to agree in 

mediation is perceived to lead to dire consequences, couples' should 

logically produce agreements. Felstiner and Williams (1980) recognize this 

possibility in explaining their finding that serious disputes were more 

likely to settle: compared to simple disputes, serious problems that proceed 

to court are likely to be dealt with more severely. In previous research, we 

have found that the assessment of a favorable settlement in court negatively 

influences individuals' willingness to use mediation (Pearson, et al., 1982). 
. " 

If this is viewed as an indicator of an individual's commitment to stipulate, 

it should help to predict the outcome once in mediation as well. 

~ Factors Influencing the Outcome of ~ 

Despite the attention to client characteristics, there is a clear 

conviction that the best-suited cases will not succeed if the mediator 

conducts the session(s) poorly. Although many practitioners have difficulty 

describing the mediation approach which is most closely associated with 

successful outcomes and view mediation as an art form rather than a science 

,7 
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(Meyer, 1960), a number of researchers have described the activities and 

behaviors of mediators in a systematic fashion. For example, some focus on 

the major roles played by mediators including those ranging from "passive" to 

"leader" (Gulliver, 1979); others identify major behavior categories such as 

reflexive, non-directive and directive (Kressel, 1977); and contingent, non- 

contingent and aggressive (Kochan and Jick, 1978). 

A slightly different approach to understanding the components of a 

successful mediation has been adopted by those who systematically describe 

the stages or tasks of mediation. This approach divides the mediat on 

process into units of time during which the mediator concentrat~ on 

accomplishing specific goals. The stages are sometimes viewed as progressive 

or linear, each building on the previous stages; or stages may be "cyclical" 

as the disputants return to activities or stages several times as mediation 

progresses. The number of stages identified by each author varies greatly. 

For example, Black and Joffee (1978) refer to engagement, assessment and 

direction, negotiation and education. Kessler (1978) identifies four major 

stages: setting the stage, defining the issues, processing the issues, 

resolving the issues. Moore (1983) on the other hand, identifies twelve 

stages through which the mediator must move: entering the dispute, searching 

for an approach and arena, collecting and analyzing data, designing an 

intervention plan, conciliation, beginning negotiations, defining the issues, 

identifying interests, generating alternatives, assessing options, final 

bargaining, and formalizing the settlement. 

Regardless of the absolute number of stepsdelineated, all these authors 

posit that in order for mediation to be successful, mediators must insure 

that certa n intermediary goals or tasks are accomp ished. Further, in the 
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stage frameworks developed by different theorists, many of the same 

intermediary goals reoccur. Some of the most frequently cited (Bienfeld, 

1983; Moore, 1983; Haynes, 1981; Black and Joffee, 1978 and Kessler, 1978) 

tasks include: 

- providing information about the purpose of mediation and 
ground rules of the process; 

- gaining a commitment to mediation from the parties; 
- establishing rapport with the disputants; 
- maintaining control of the pace such that clients feel neither unduly 

rushed nor held back; 

- identifying the full range of problems; 
- clarifying issues for the parties; 
- focusing on the relevant issues; 
- promoting open, honest communication; 
- leaving each party with a sense of having been listened to and 

understood; 
- balancing the power between the parties; 
- reducing the tension and anger levels; 
- identifying resources for a solution; 
- ensuring that parties feel responsible for and ready to accept the 

settlement. 

The Model 

The present study attempts to predict the outcome of the process by 

utilizing information gathered from mediation clients regarding the pre- 

existing characteristics of the disputants and the dispute, and the degree 

to which users perceive the necessary tasks of mediation to be accomplished. 

The outcome measure of primary concern is the production of an agreement 

regarding custody and visitation. In addition, we consider the respondents' 

satisfaction with the process as measured by their willingness to recommend 

the process to others. 

This is not the first attempt at a multivariate analysis taking into 

account both pre-existing and process factors which may be influential in the 

outcome of mediation. Kochan and Jick (1978) considered the influence of 

I 



four  sets  of  v a r i a b l e s  on the outcome of  labor  med ia t ion :  1) the sources of 

impasse ( i n t e n s i t y  of  the d i s p u t e  and nature  of  the issue in d i s p u t e ) ;  2) 

s i t u a t i o n a l  f a c t o r s  ( p ressu res  to  s e t t l e ) ;  3) media tor  s t r a t e g i e s  (use of  

"non-contingent", "contingent" and "aggressive" strategies); and 4) mediator 

characteristics (experience and background, parties' perceptions of the 

quality of mediation). Thus, while not identical, our orientations are 

similar and allow us to compare the results of pre-existing and process 

factors on the outcome of two very different types of mediation: labor 

mediations involving experienced union and management negotiators and 

mediators, and divorce mediations involving-parties generally inexperienced 

with the negotiation process. 

Data C o l l e c t i o n  

The data employed in t h i s  s tudy  were c o l l e c t e d  from the c l i e n t s  o f  t h ree  

cou r t -based  programs which o f f e r  med ia t ion  se rv i ces  to  l i t i g a n t s  w i t h  cus tody  

and/or  v i s i t a t i o n  d i s p u t e s ,  The programs rep resen t  t h ree  of  the  l a r g e s t  and 

oldest court-based services n existence: the Hennepin County Superior Court 

(Minneapolis), the Family Division of the Connecticut Superior Courts 

(focusing on those offices with the highest case volume--New London, Hartford 

and Waterbury), and the Central Office of the Los Angeles Conciliation Court. 

In Los Angeles, and throughout California, mediation is mandated in all 

cases of contested child custody and visitation. In Minneapolis and 

Connecticut, mediation may be requested by the parties or their attorneys, or 

• may be ordered by a judge or referee. Typically, cases are reassigned to a 

custody study if the parties fail to reach agreement in mediation. An 

earlier article (Pearson & Thoennes, 1984) contains a more complete 

discussion of each mediation program as well as a description of the users 
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sampled at each court.- 

The initial questionnaire, which collected data on pre-existing charac- 

teristics was administered immediately prior to the start of mediation. A 

second questionnaire, which yields respondents' impressions of mediation as 

well as its outcome, was administered approximately three months later. A 

final interview, 12-15 months after the first contact, is not relevant for 

the present analysis since it did not include a complete reevaluation of the 

mediation process, focusing instead on compliance and cooperation patterns. 

Questionnaires were either self-administered or conducted by phone during the 

fall of 1981 and early 1982. 

Attrition rates between the first and second interviews ranged from 15 

to 30 percent across sites. Attrition was highest in Los Angeles where time 

limits and, of course, geographic mobility, made it difficult to recontact 

all of the more than 300 individuals who tQok part in the initial interview. 

In the present analyses the three sites have been merged. Since the majority 

of the sample consists of only one spouse from a couple, we decided not to 

limit the analysis to couples and have instead randomly eliminated one party 

when both husbands and wives were interviewed. Although this reduces the 

sample from 490 to 387, we feel that/this approach provides the greatest 

consistency in the data. Our preliminary work with data from couples 

indicates that, at least with respect to evaluations of mediator behaviors, 

many couples (generally about 60 to 70 percent) rate items either the same, 

or within one point of each other. However, very little research addresses 

the issue of the degree of similarity or dissimilarity in couples' responses 

or offers guidance on the reliable construction of composite measures for 

couples and their use with individual responses. 
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Two additional aspects of the data collection deserve attention. 

First, all three courts currently practice some type of screening and 

eliminate those cases considered to be ethically and practically unsuited to 

mediation such as cases known to involve domestic violence, drug and alcohol 

abuse and psychological disorders. Thus, our sample may under-represent 

these cases least likely to settle in mediation, perhaps making predic~lon 

more difficult. 

Second, most questionnaires contained misslng information on one or 

more of the variables relevant to the present analyses. In the majority of 

cases (70% of the 387 individuals Included) no more than four of the over 

thirty variables used in the multivariate analyses were missing. Thus, for 

cases with no more than four missing values, we have chosen to substitute 

group means for the missing variables when conducting multivariate analyses. 

This brings our sample size to 271 individuals. While it is always 

conceivable that cases eliminated due to incomplete data are in some manner 

systematically different from complete cases, it seems likely in the present 

study that questions were skipped largely because of the length of the 

questionnaire, the time pressures to complete it before mediation began and, 

insome cases, the rather distracting setting (e.g. waiting rooms at court) 

in which the questionnaire was administered. 

A variety of pre-tested and original items and indices were used to 

measure the pre-existing characteristics of the disputants and respondents' 

perceptions of their mediator's actions. In separate analyses, both sets of 

items were factor analyzed to determine what, if any, underlying dimensions 

exist. 
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The background characteristics of the disputants loaded on seven 

factors. Four of these factors appear to measure the following pre-existing 

characteristics: the nature of the relationship with one's ex-spouse, 

acceptance of and adjustment to the divorce, the balance of power in the 

relationship, and respondents' perceived likelihood of gaining custody. The 

four factors were reduced to indices using standardized scores and factor 

coefficients. On two of the remaining factors only a single item loaded; 

these items, duration and intensity of the dispute were treated as single 

measures. Two items loaded on the remaining factor: "Do you believe judges 

discriminate against fathers in awarding custody?" and "How supportive was 

your attorney of the idea of mediation?" Because the underlying communality 

of these items seems debatable, this factor was dropped from subsequent 

analysis. Figure I shows the items used as indices or single items and, 

where applicable, the factor loadings used to create the index. 

Figure I 

Indices of Pre-existing Characteristics of the Disputants 

A. Relationship with Ex-Spouse 
f 

- "What was the general level of physical violence between .77 
you and your ex-spouse during the last years of the 

marriage?" 
Abbreviated Goldsmith and Ahrons (1979) index of inability .64 

to coparent. 
"Taking all things together, how would you describe .62 
your relationship with your ex-spouse today?" (Choices 
range from (I) friends to (5) don't speak or try to 

cooperate). 

II 



Index/Items Factor 

B~ Acceptance of the Divorce 

- "When the issue of divorce was first seriously discussed, 
who do you think wanted the divorce most?" (Choices (I) I 
did; (2) mutualdecision; (3) spouse) 

- Kitson (19 ) Index of Attachment 

-.81 

-.50 

C. Balance of Power 

- "Compared to your ex-spouse, how well are you able 
to present your side of a disagreement?" (Choices (I) 
much less able to; (5) much better able) 

- Disputes over child support, spousal maintenance, or 
property. 

- "When the two of you were married and there was a dis- 
agreement, how often were you able to resolve things 
in your favor--that is, how often did you win or come 
out ahead?" (Choices (I) never to (5) always) 

.77 

.55 

.38 

C. Evaluation of Chances for Gaining Custody 

- "What chance do you think there is that mediation will 
produce the kind of custody/visitation arrangement you 
would like?" (Choices 0% to 100%) 

- "As of today, how satisfied are you with the job your 
lawyer is doing concerning the divorce and custody 
issues?" (Choices (I)very satisfied to (5) very 
dissatisfied) 

- "How many years of education have you completed?" 
- "If you went to court right now, about what chance 

would you have of getting the kind of custody/ 
visitation arrangement you would like?" 
(Choices range from 0% to 100%) 

.68 

-.67 

.62 

.57 

E. "Approximately how many months have you and your 
ex-spouse been in dispute over custody and/or 
visitation?" 

N/A 
single item 

F. How much disagreement is there over custody/ 
visitation? (Range (I) none to (4) a great deal) 

N/A 
single item 

A similar factor analysis was conducted using 24 statements about the 

mediation process which respondents were asked to rate between I ("not at all 

true") and 5 ("very true"). This analysis yielded a total of 8 factor, 

the first four of which accounted for the majority (72%) of the explained 
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variance. As a result, the last four factors were not employed in subsequent 

ana ysis. The factors labeled according to what we perceive to be the 

underlying construct, the individuals, items, and factor loadings are 
J 

presented in Figure 2. 

Figure 2 

Indices of Mediation Evaluation 

Index/Items Facto~ L ~  

A. Communication Facilitation 

- "Mediation gave me a chance to express my point of view." .76 
- "Mediation brought issues, problems and feelings out .73 

into the open." 
- "Mediator kept the discussion on track." .69 
- "The sessions focused on the children's needs and welfare." .64 
- "It was certainly better than going to court." .64 
- "Mediation helped to identify lots of ways to arrange .61 

custody and visitation." 

B. Diffusion of Anger 

- "I felt angry during much of the session." 

- "The session was very tension-filled and unpleasant." 
- "I felt I was always on the defensive." 
- "I felt fairly comfortable and relaxed." 

. 8 6  

.77 

.76 
-.76 

C. Setting the Stage 

- "I expected and wanted more legal advice." 
- "Mediation was rushed--it should have taken more time." 
- "Mediation was confusing; I didn't really understand 

what was supposed to happen." 

-.77 
-.75 
-.57 

D. Clarification and Insights 

- "Mediation helped me better understand my own feelings 

and needs." 

.79 

- "Mediation helped me understand my ex-spouse's point 

of view." 
- "Mediation provided information on child development 

and children's needs." 

.60 

.53 

II 
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Our dependent measures are o p e r a t i o n a l l z e d  In the  f o l l o w i n g  manner. The 

p roduc t i on  o f  a mediated s e t t l e m e n t  Is based on responses t o  the  ques t i on ,  

"What Issues were settled in mediation?" Those who reported reaching a final 

agreement on custody or visitation (38%) were classified as "final 

agreements". Those who said the mediation resulted in a temporary custody 

and/or visitation arrangement or an agreement to enter family counseling 

(25%) were classified as "partial agreements." Those who responded that no 

issues were resolved in mediation (37 %) were, obviously, treated as "no 

agreements". Respondents' reports of outcome are of course subjective. 

However, such reports are likely to yield more precise results than 

classifying people on the basis of court records. Mediators frequently only 

report whether the case was "successful" or "unsuccessful". Yet while some 

mediators view temporary agreements or the decision to seek counseling to be 

a "successful" resolution, others do not. 

Our second dependent measure IS the user's willingness to recommend 

mediation to others. On face value, this appears to be a valid indicator of 

satisfaction with the process. 

P_rJ~LJL~LLII~ Settlements 

Discriminant analysis was used to determine how well the indices and 

measures of pre-existing disputant characteristics and the indices of users' 

perceptions of mediator behaviors were able to discriminate among those who 

produced full, partial or no agreement in mediation. Of the two discriminant 

functions produced in the present analysis, the • first accounts for 87 

percent of the explained variance. The standardized canonical discriminant 

function coefficients reveal the relative contribution of the independent 

variables to this factor. In order of ~ importance they are: 
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Item Discriminant 
Coefficient 

I. Communication Facilitation ................ -.77 
2. Providing Clarification and Insights ...... -.46 
3. Evaluation of Chances for Gaining Custody...46 
4. Magnitude of the Dispute .................... 32 
5. Duration of the Dispute ..................... 28 
6. Relationship with Ex-Spouse ................. 25 
7. Balance of Power ............................ 14 
8. Diffusion of Anger .......................... 12 
9. Acceptance of the Divorce .................. -.09 

10. Setting the Stage .......................... ;05 

Given these items, and the discriminant functions they yield, we can now 

predict for each individual whether mediation resulted in a partial, full or 

no settlement. By comparing predicted results with the actual case outcome 

we can determine how well the variables we have chosen are able to predict 

settlements in mediation. Table I summarizes the results. In each case the 

underlined figure represents the percentage of cases correctly identified. 

Table I ., 

Discriminant Analysis Classification of Mediation Outcome 

Actual Outcome 
Predicted Outcome: 

No Partial Full 
Aareement Aareement Aareement 

No Settlement 101 (37%) 51(51~) 9 (9%) 41 (41%) 
Partial 67 (25%) 16 (24%) 10 (15~) 41 (61%) 
Full 103 (38%) 17 17%) 17 (175) 69 (67~) 

TOTAL 271 ( I 00% ) 

Overall, only 48 percent of the cases were correctly classified. 

However, as Table I indicates, accurate predictions of full settlements 

stood at 67 percent, with only 17 percent mistakenly classified as 

reaching no settlement. The greater difficulty lies in categorizing 

individuals who are less than fully successful. Partial agreements were 
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nearly always incorrectly classified as full agreements. Those who reported 

no agreement were also frequently classified as full successes. Thus, 

knowledge about pre-existing factors, and to an even greater extent knowledge 

about the degree to which mediators were viewed as effective in facilitating 

communication, can help us predict who will reach a full agreement, but 

offers few clues as to who will produce a partial or no agreement. 

In the second discrlminant analysis, the same indices of pre-existing 

characteristics and mediator behaviors are used to predict individual' 

willingness to recommend mediation to others who are in disagreement over 

custody or visitation. As we see from the following, the two indices that 

contribute most to the present discriminant function are the mediator's 

perceived ability to facilitate communication and the mediator's perceived 

ability to provide disputants with insights in#o the feelings of all those 

i nvo lved  in the  d i s p u t e  . . . . . . . . . . .  

Item 

Discriminant 

I. Facilitate Communication ................................. 82 
2. Provide Clarification and Insights ....................... 68 
3. Diffuse Anger ............................................. 28 
4. Magnitude of the Dispute .......................... .. . . . . .18 
5. Duration of the Dispute .................................. 17 
6. Relationship with Ex-Spouse ............................... 16 
7. Evaluation of Chances of Gaining Custody ................ -.10 
8. Balance of Power ......................................... 05 

.05 9. Acceptance of the Divorce ............................... 

.01 
I0. Setting the Stage ....................................... 

Table 3 indicates that given these items, we can predict with great 

accuracy individuals' willingness to recommend the process, but cannot 

correctly identify those who would not recommend it to others. 
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Table 3 

Discriminant Analysis of Willingness to Recommend Mediation 

Actual Outcome 

Would recommend mediation 

Would not recommend mediation 

TOTAL 

Predicted Outcome 
Would Would Not 
Recommend Recommend 

208 (77%) 194 (93%) 14 (7%) 

63 (23%) 47 (75%) 16 (25~) 

271 (I 00%) Correctly classified: 74% 

Our ability to predict mediation outcomes is both modest and limited to 

identifying those who will succeed and be satisfied with the process. There 

are a variety of factors that may be relevant in understanding the absence of 

greater predictability. First, it is conceivable that we have not accurately 

measured or failed to include in the analysis the specific background 

characteristics or perceptions of mediators that would best predict 

settlements and willingness to recommend the process. Examples of 

potentially relevant variables which are not included are: communication 

patterns during the marriage; the negotiating style of clients' attorneys; 

time pressures and the existence of an impending trial, etc. Second, 

prediction may be impaired due to the fact that we rely on the reports of 

only one spouse from each couple. It is possible that we might gain accuracy 

in our predictions if couples were the unit of analysis. This is an approach 

that can be attempted in future analyses, although an exclusive focus on 

couples will result in a dramatic decrease in the number of cases. Third, it 

is possible that the screening currently conducted by the courts and the 

ensuing diversion of cases involving severe pathology and abuse has 

eliminated from the sample those cases least suited to mediation, thus 
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l i m i t i n g  our a b i l i t y  to p red i c t  which cases w i l l  produce no agreements. 

To the e x t e n t  t h a t  we are able to  p r e d i c t ,  we f i n d  the f o l l o w i n g  

p a t t e r n s .  The two ind i ces  t h a t  appear  to  be best  ab le  to  p r e d i c t  both 

set t lement  and w i l l i ngness  to recommend the process are users'  percept ions of 

the mediator 's  a b i l i t y  to  f a c i l i t a t e  communication and provide them with a 

be t te r  understanding of t h e i r  own fee l ings as well as those of t h e i r  ch i ld ren  

and ex-spouse. This underscores the importance of open communication and 

ins ights  in to onesel f  and others and is cons is tent  wi th f ind ings  reached by 

other researchers. For example, Hochberg and Kressel (1983) conclude t ha t  

couples who were apprehensive about communicating during the divorce and 

whose at torneys did not adopt a counseling o r i en ta t i on  were subsequently more 

d i s s a t i s f i e d  w i th  the d i v o r c e  exper ience  and less c o o p e r a t i v e  w i t h  one 

another. 

The pre-existing characteristics which appear to be best able to 

differentiate between those who settled and those who did not, and those who 

would recommend the process and those who would not, are the duration of the 

custody dispute, the intensity of the dispute and the quality of the 

relationship with the ex-spouse. Again, this parallels the findings of 

Hochberg & Kressel (1983) that post-divorce cooperation is associated, in 

part, with limited differences over the terms of the divorce agreement and a 

cooperative orientation during the divorce process. 

The present study would certainly suggest that mediators' actions play a 

key role in determining the success of the process. A somewhat similar 

multivariate analysis of pre-existing and process variables conducted by 

Kochan and Jick (1978) resulted in the conclusion that the parties, not the 

mediators, are instrumental. However, our sample of disputants who are 
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unfamiliar wlth the bargaining process differs substantially from their  

sample of experienced union and management negotiators. And, Kochan and JIck 

noted that "the personal qualItles and strategies of the mediator have the 

greatest Impact on cases where the parties are somewhat less sophisticated 

"regarding the bargaining process" (Kochan & JIck, 1978:236). 

In thls study, we have assumed that clients are In a good position to 

determine whether the tasks necessary for effective mediation have been 

accomplished. Thus, If a c l i en t  reported that  the mediator dld not 

understand the real Issues, we fe l t  that, regardless of the mediator's 

" t rue" level of understanding, a sense of t r us t  and confidence In the 

mediator was not accomplished. However, I t  might be argued that the Indices 

dld not measure what took place during mediation but rather a retrospective 

rating of what the respondent feels must have occurred In l ight  of the 

ultimate-success or failure of the process. Nor Is i t  clear how researchers' 

ratings of mediator behaviors, such as those derived from analysis of audio 

taplngs or case studies, compare with cl ients'  perceptions. The Issue of 

consensus between measures becomes Increasingly Important I f  we are to 

compare the results of studies relying on d i f fe ren t  techniques. In 

addition, at present we know IIi-tle about the degree of congruence between 

c l i e n t s '  percept ions of the process and mediators '  percept ions.  

Understanding potential sources of difference between the two viewpoints and 

how they might be minimized would have Important implications for future 

training. 
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Those who have used mediation in an attempt to resolve their disputes 

have a unique vantage point from which to assess the contributions and 

limitations ot the process, a vantage point distinct from that of mediators 

or students of the practice. During the course of the Divorce Mediation 

Research Project, we interviewed over 700 individuals who used court-based 

mediation services to attempt the resolution of a custody or visitation 

dispute. The Project also interviewed over 200 individuals who resolved 

their disputes, with the help of attorneys or through custody investigations 

and court hearings, and 100 individuals who resolved custody and visitation 

on their own without formally contesting these matters. This paper presents 

the insights these respondents have to offer on the following issues: 

I) Mediation has been praised as a means of private ordering which allows 

users to "own" their agreements. In fact, are mediation clients, as 

opposed to those who use the courts, less likely to experience coercion 

and more likely to be satisfied with both the process and the settlement 

produced? How do mediation clients compare in these respects with those 

who resolve issues without formally contesting them? 

2) A sense of ownership should logically lead to a sense of obligation that 

would in turn insure compliance with mediated agreements. In the long 

run, do mediated agreements result in better compliance? 

3) Mediation has often been cited as the best means of promoting future 

peaceful coexistence. In thls respect it has been cited as especially 

helpful in cases of disputes between individuals who face an ongoing 

relationship following the resolution of the dispute. Do our 

respondents confirm these claims? 
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4) Finally, based on reports by the disputants, are the savings in time and 

money significantly lower for the users of court based mediation 

services as opposed to those relying on adversarial forums? 

Collection 

Before considering each of these questions, we offer the following brief 

description of the data collection procedures employed in the Project. These 

procedures are described elsewhere in greater detail (Pearson & Thoennes, 

1984). 

The Divorce Mediation Research Project (DMRP) involved an evaluation of 

public mediation programs at the Los Angeles Conciliation Court, the Family 

Relations Division of the Connecticut Superior Court, and the Domestic Rela- 

tions Division of Minnesota's Hennepin County Family Court. These are three 

of the nation's oldest and larges t court-based custody//visitation mediation 

services. Their clients are a heterogeneous population who share in common 

conflicts about custody and/or visitation arising either pri~r to or 

following the divorce. 

At each site we identified a sample of cllents who used the court's 

mediation services in late 1981 and early 1982" and administered a 

questionnaire prior to the initiation of mediation, approximately 15 weeks 

after our first contact, and again approximately 13-15 months after the 

initial interview. Overall we conducted interviews at three points in time 

with slightly more than 450 mediation clients. 

To provide a longer • term perspective on the effects of mediation we 

conducted a single interv ew with a sample of individuals at each site who 

I 
I 
I 
I 
i 
I 
i 
I 
i 
! 

I 
i 
i 
i 
! 

I 
I 
I 



I 
I 
I 
i 
I 
I 
! 

I 
i 
I 
I 
! 
! 

I 
, 

I 
! 

I 

had mediated child custody approximately five years earlier, In 1978 or 1979. 

This "retrospective sample" of mediation clients consists of approximately 

300 individuals. 

To compare the experiences of those who use mediation with those who 

have no access to such public sector programs in which to resolve their 

disputes, we developed a sample of I00 individuals with contested divorces in 

Colorado from 1981 and administered questionnaires to them at the same 

chronological time points used at the mediation research sites. A 

sample of individuals who had contested divorces in 1978 was also selected 

for a single retrospective interview. As a final comparison group, we drew a 

sample of 100 non-contested divorce cases from 1981 and interviewed these 

individuals at three points in time. 

Evaluation of the Process 

This much is clear: a majority of all divorcing parties do not perceive 

the court system to be a satisfactory means of processing divorces or 

settling dlsputes. Thus, regardless of the year in which the sample was 

drawn, and regardless of whether or not mediation was attempted, between 50 

and 60 percent of those with a dispute over custody or visitation voiced 

dissatisfaction with the court experience. 0f those who were exposed to a 

custody study, nearly as many (40-50%) were dissatisfied with the process. 

This study is an investigative and evaluative process conducted by court 

personnel and/or private mental health professionals designed to Identify the 

preferred custodial parent. Those who divorced without contesting custody or 

visitatlon were slightly less critical of the courts, perhaps due to more 

limited contact and less dependence on the decisions made by the court. 

However, even in this group fully forty percent reported themselves to be 

dissatisfied. 
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These percentages are fairly comparable to those reported by the 

National Center for State Courts (1978) in thelr evaluation of the public 

image of the courts. They note that 40 to 50 percent of their respondents 

who had been to any court, as a defendant, plaintiff or witness, held an 

unfavorable view of their court experience. 

While the reasons behind the dissatlsfaction are numerous and complex, 

many respondents basically seemed to object to private issues being treated 

in a public forum. The perceived contrast between the nature of the dispute 

and the nature of the legal process was evident by the number of respondents 

voluntarily mentioning that a court appearance seemed to suggest criminal 

behavior. The impersonality of the experience and the degree of con~'rol 

exercised by the legal actors seemed shocking to many: 

"It was impersonal and slipshod, all the deals were made in the 

halls and there was no concern about anyone's best interest.'! 

"I felt low and common to be there. 

dignified experience." 

I expected a normal, 

"Cold, very cold. I understand that the law Is in black and 

white and not in color...l knew I~ was going to be in black and 

white." 

For the majority of the respondents the dissatisfaction stemmed more 

from the nature of the process than from the performance of any particular 

actor. Indeed, most respondents (70% In 1981 and 60% in 1978) were satisfied 

with their attorneys. However, the presence of lawyers did create concerns 

for some people. Many of these Individuals seemed again to be facing the 

dilemma of processing exceedingly emotional and intimate problems within the 
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context of an Impersonal and adversarlal Instltution. For example, a number 

of respondents were worried about their choice of counsel, noting that their 

attorneys were not as sympathetic or supportive as they might have hoped, 

while others voiced the opposite concern that their attorneys were not 

aggressive or flamboyant enough. 

"Lawyers who do nothing but divorces don't have time to provide 

any emotional support." 

"He (attorney) seems llke a nice person, he says he hates divorce 

cases where the klds get torn apart...but he seems very weak. 

rather have F. Lee Bailey." 

l'd 

Some respondents, while confident that their attorneys were performing 

properly, felt frustrated that as clients they were out of touch with what 

was happening and were by no means in control of the decision making process. 

A few respondents voiced the opinion that it was unfortunate that private 

decisions could not be made by the individuals involved, but added that once 

one party retalned an attorney, both sides needed one to balance the power. 

One woman contestlng custody through the court system summed up her feelings 

about the legal process: 

"The only satisfaction I get out of this whole thing is that Nick 

Is paying more than I am in attorneys fees, and so far l've spent 

$1,700." 

These reactions are conslstent with the conclusions of researchers who 

conducted interviews with divorce lawyers and their clients in 21 cases in 

California. These researchers conclude that legal representation in divorce 

cases is perfunctory and that in addition to engaglng in weak bargaining 
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behaviors, lawyers maintain control of ~he:process chiefly by depersonalizing 

the client and paying selective inattention to the client. The client 

experiences the divorce as an individual problem that requires individual 

attention. As a result few clients receive the attention or experience the 

control they desire (Felstiner, 1984). 

When exposed to the alternative of mediation, most respondents perceived 

it as a preferred method of resolving disputes. The points they percei v~ in 

its favor include: I) its ability to identify the real, sometimes 

underlying, issues in a dispute, 2) the fact that the process is less rushed 

and superficial, 3) its tendency to focus on the needs of the children,~ 4) 

the opportunity it provides individuals to be heard and to voice t~elr 

opinions, and 5) the less tense and defensive atmosphere it affords (See 

Table I). 

One woman in Connecticut noted that: 

"My parents tried to tell me that Jim (ex-spouse) is sneaky and 

conniving and I shouldn't trust him. But the mediators made me 

realize that he should have some say too. I would like to have 

spent more time dealing with the marriage but we talked mostly 

about the kids, so I guess we talked about what was most 

important." 

Another father summed up his experiences: 

"The mediators brought up things...options regarding...(visita- 

tion) that I hadn't even considered. We ended up 

compromising...l got a chance to present everything that I wanted 

to present. It helped us understand each other". 
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Satlsfactlon with the alternative of medlatlon was greatest in the 1981 

sample. Within this sample both those who produced agreements and those who 

did not were likely to say they were glad they tried the process (90% and 

82%, respectively) and would recommend it to others (76% and 64%, 

respectively). The 1978 sample was less uniformly complimentary. Within 

thls sample only about 66 percent of those producing an agreement and 40 

percent of those who did not produce an agreement were satisfied with 

mediation. 

There are several possible reasons why mediation Is rated more favorably 

by users in 1981 versus those in 1978. One possibility, of course, is that 

in retrospect, mediation is viewed with less enthusiasm, while those nearer 

to the event are more likely to be impressed by the fact that they dealt 

rationally with an ex-spouse and felt listened to by the mediator. It is 

also possible that mediation has enjoyed more popularity and acceptance over 

time and has met with a more receptive cllent base in recent years; 

Certainly the profile of court clients has changed somewhat over the years 

and this may have some bearing on the perceived quality of the service. Most 

notably the respondents from the 1981 sample, compared to the 1978 sample, 

were younger couples with shorter marriages and younger children. 

S t i l l  a t h i r d ,  and c o m p e l l i n g ,  p o s s i b i l i t y  Is  t h a t  t he  m e d i a t i o n  

se r v i ces  prov ided by the cou r t s  have Improved over t ime.  In 1978, the 

programs were new. Connec t l cu t  had been In o p e r a t i o n  less than one year ,  the 

Hennepln County p rogramwas about 3 years o l d ,  and In Los Angeles,  the o l d e s t  

c o n c i l i a t i o n  c o u r t  In the coun t r y ,  c u s t o d y / v l s l t a t i o n  med la t lon  was on l y  f i v e  

years o l d .  I t  is p o s s i b l e  t h a t  the q u a l i t y  of  med ia t i on  o f f e r e d  by these 

cou r t s  Improved over t ime. Some evldence f o r  t h i s  p a t t e r n  comes from the 

f ac t  t h a t  t he re  was a 15 percent  increase In the number o f  respondents  from 

1978 t o  1981 who e x p r e s s e d  the  b e l i e f  t h a t  t he  m e d i a t o r  u n d e r s t o o d  the  

i 



underlying problems and Issues. 

Evaluation of the Settlement 

At the time of the flnal interview with the 1981 sample between 30 and 

40 percent of all individuals who had been contesting custody or visitation-- 

regardless of whether they tried, and regardless of whether they succeede~ in 

mediation--reported they were dissatisfied with the settlement. Only 13 

percent of the non-contestlng respondents reported any dissatisfaction. 

However, these percentages alone tell us llttle. The real test of the 

perceived fairness of and satisfaction with agreements generated in mediation 

versus court hearings, attorney negotiations or independent negotiations 

between the parties, is to compare responses from that portion of the group 

which is least likely to "perceive the decision making process to be fair-- 

those who do not recelve custody. . . . . .  

Among those respondents who report their ex-spouse has custody, about 25 

percent of those who did not contest custody and those who mediated this 

agreement were dissatisfied with the custody arrangement, but nearly 70 

percent of the contested cases that were not mediated were dissatisfied. As 

one might anticipate, the greater satisfaction with mediated agreements 

expressed by non-custodlans translates Into greater satisfaction for fathers. 

Thus, about a quarter of the women in the adversarial group, the women who 

successfully mediated, and the men who successfully mediated expressed some 

dissatisfaction. However, nearly 50 percent of the men in the adversarlal 

group were dissatisfied with their custody arrangement. This suggests that 

mediation is most appreciated by men, a group which has been particularly 

vocal in pressing for court reform, the adoption of mediation programs, joint 
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custody statutes and other measures to reduce the discretionary nature of 

judicial declslon-making In custody matters. 

Evaluation of Compliance 

There are two major aspects of compliance upon which we may compare 

those who mediate and those who litigate their custody dispute: the regu- 

larity of visitation and the regularity of child support. Although the 

latter issue was not specifically mediated, one might logically expect any 

conciliatory benefits of custody mediation to extend to this area as well. 

Not surprisingly, reports of the amount and regularity of child support 

vary systematically depending on whether the respondent is supposed to be 

paying or receiving support. By considering only reports from those who are 

supposed to receive support, we can safely assume that accounts of payment, 

provide a conservative portrait. 

At our final contact with the sample drawn in 1981, most respondents had 

had a child support arrangement in effect for no more than a year. 

Nevertheless, irregular or absent child support payments had already emerged 

as problems. This was true regardless of whether the individuals were 

Initially contesting or non-contesting on the issue of custody, regardless of 

whether they tried mediation, and regardless of whether they succeeded in 

mediation. To this extent, non-payment of support appears to be a phenomenon 

that has its roots outside of the original custody dispute and the dispute 

resolution method used to establlsh custody. At the same time, it is true 

that irregular/absent payment Is reported by slightly over a third of those 

who mediated, regardless of outcome, and a third of those who arranged 

custody on their own without formally contesting the issue. However, over 

half of those who contested custody without mediating were remiss in their 
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support paymehts. 

Similarly, while reports of irregular payment increased for all groups 

between the second and final interviews, the increase was greatest (24%) in 

the adversarial group. 

This pattern of poorer payments among the adversarlal group does not 

hold for the 1978 sample. On the contrary, in this sample, the adversarlal 

respondents do an equally good job of paying. Thus, based on the reports of 

reclpient parents, a third of those who mediated permanent custody agreements 

in 1978 receive child support 'somewhat' or 'very' irregularly. This is also 

the case for the adversarial sample. Among those who tried but dl~ not 

settle in mediation in 1978, over half were receiving support irregularly 

(See Table 2). 

As to ~visitation In the 1981 sample, we find that about 30 percent of 

all those who tried mediation, 30 percent of the adversarlal sample and half 

of the non-contesting group report that visitation rarely or never takes 

place on a regular, predictable basis by the final interview. However, 

when we compare reports from those who say they do not have custody, we can 

see other differences in the visitation patterns reported by groups. Thus, 

none of the non-custodians who resolved The dispute In mediation report that 

visitation Is infrequent. But about 30 percent of the non-custodians 

reaching no agreement in mediation, and 30 percent of the non-custodians in 

the adversarial group report Irregular visitation. 

Once agaln, those who produced custody agreements in mediation In 1978 

fare less well wlth respect to regularity of visitation when compared to 

those who adjudicated the dispute. Over 60 percent of the adversarial group 

in the 1978 sample report regular visitation as compared with only 46 percent 
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of those who produced flnal settlements In mediation in 1978. A comparison by 

non-custodians Indlcates that about 60 percent of the non-custodians who 

tried mediation, regardless of the outcome, were subsequently visiting 

regularly. Yet fully 80 percent of the non-custodians who used the 

adversarial system were visiting regularly. 

Evaluation of Long-Term Cooperation 

To what extent does exposure to mediation, or perhaps a successful 

experience in resolving dlsputes through mediation, promote peaceful or 

cooperative Interaction between parties who must continue to Interact 

following> the resolutlon of a dispute? In part, the answer to this question 

seems to be that while mediation cannot produce cooperative couples, it is a 

less damaging intervention than court. 

The 1981 sample was asked to assess whether or not mediation had made:~ 

difference in the way they interacted with their former spouse. They were 

also asked whether or not the involvement of judges, lawyers and other legal 

actors had had an affect on patterns of interspousal interaction. 

At the Interview conducted three months following the Initial contact, a 

small proportion (15%) of the 1981 sample credited the court system with 

improving their relationship with an ex-spouse. About 40 percent indicated 

that court had had a detrimental effect on the relationship and the remainder 

felt it had no impact on thelr relationship. Asked the same questions about 

12-15 months after the initial interview, respondents were slightly more 

positive about their court experience. About a fourth now sald it had 

improved their relationship with their ex-spouse and only 25 percent, not 40 

percent, claimed it had hurt the relationship. 
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Unfortunately, respondents were only asked to assess the Impact of 

medlation 3 months following the Initial contact. As a result, it is 

impossible to discern whether mediation might also have been more positively 

assessed over time. However, at this interview, mediation was credited with 

Improving spousal relations by very few (7%) of those who produced no 

agreement in mediation. However, 30 percent of those producing an agreeme.nt 

felt it improved the relationship. Further, regardless of the outcome, less 

than 15 percent indicated that mediatlon hurt the relatlonship. Thus, com- 

pared to court, mediation is credited to be a less damaging Interventlon. ' 

At each of the three interviews, the 1981 sample was asked to rate ~he 

degree to which they were able to cooperate and get along with their ex- 

spouse. In the mediation group, there was an 8 percent increase between the 

3 month and the 15-month follow-up interviews In the number of respondents 

reporting that some cooperation was possible. This pattern held both for 

those who produced agreements as well as those who failed to produce an 

agreement in mediation. In the adversarlal group, however, there was some 

decline in the proportion expressing cooperation between the second and third 

interview. Thus, by the time of the last Interview, over 60 percent of those 

who successfully mediated and those who did not contest the divorce reported 

that some cooperation with an ex-spouse was possible. But only 10 percent of 

those who did not settle In mediation and 30 percent of the adversarlal group 

reported cooperation ~o be possible. 

Still another measure of the quali?y of the relationship with an ex- 

spouse is the number of problems surrounding visitation. An analysis of 

responses to questions about the incidence of problems with visitation 

reveals similar patterns for all respondents and shows no particular benefits 

for those in the mediation group. At each interview we asked respondents 

about the frequency of problems with: the chlldren's safety/well-being; the 
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amount 

dlsclpl i he/over i ndu Igence; 

activities, durlng the vlslt; 

presence of the chl Idren. 

of time spent with an ex-spouse' s famlly; lack of 

late return fol lowing vlsltatlon; a lack of 

or one parent criticizing the other In the 

At the initial interview, prlor to any 

interventlon of an adversarlal or nonadversarlal nature, about 45 to 50 

percent of all respondents who were contesting custody/visitation reported 

that three or more of these Issues were sometimes or often a problem. Among 

respondents in the non-contesting category where custody/visitation was not 

in dispute, only about half this many (25%) reported problems with 3 or more 

of these issues. By the final Interview, the number of respondents reportlng 

3 or more problems had declined to 30-40 percent for all mediation and 

adversarlal group respondents and remained at about 25 percent in the non- 

contesting group. 

A final measure of the degree to which medlatlon reduces future conflict 

is the degree to which parties return to court. Based on reports from the 

1981 sample at the final interview, we observe statistically lower levels of 

relitlgation by those who produce final arrangements in mediation versus all 

others. Thus, between the first and final interview, 21 percent of those who 

resolved the custody dlspute in mediation had been back to court to file 

contempt citations, take out temporary restraining orders or to change cus- 

tody, visitation or child support. Among those who reached no agreement in 

mediation, 31 percent had returned to court. Among the adversarlal group, 

36 percent had returned, and 13 percent had been back at least twice. 0nly 6 

percent of those settllng In medlation had returned to court that often. 

Our survey of indlvlduals who dlsputed custody/vlsltation In 1978 did 

not include questions about contempt citations or temporary restralning 

orders. However, based on self reports, a quarter of those who reached 

agreements, a quarter of those who did not reach agreements In mediatlon, and 
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about a quarter of the adversarial grOUp had returned to court on 

custody/visltatlon matters within the last 4-5 years. Thus, although there 

is no evidence In the 1978 sample of mediating translating Into reduced 

litigation, there is also no evidence Of mediated agreements breaking down 

and necessitating an excessive number of returns to court. 

Savings in Time and Money 

Reports from the 1978 sample suggest that mediation may produce 

financial savings for users. For cases involving a custody dispute, whether 

prior to and following the promulgation of a divorce decree, only about~ 20 

percent,of the respondents who successfully mediated a final agreement 

reported attorney fees in excess of $3,000. For the adversarlal group, the 

percentage was approximately 45 percent. About 30 percent of those who dld 

not produce a final agreement in mediatlon Incurred attorney fees over 

$3,000. 

The 1981 sample reported very slmllar percentages. Thus, among those 

contesting custody, both prior to and following the divorce decree, about 35 

percent of those who were unsuccessful In mediation and 35 percent of the 

adversarlal group had legal fees In excess of $3,000. By contrast, only 20 

percent of those who successfully mediated final custody/vlsitatlon 

arrangements paid thls much. 

Based upon these figures, we can conclude that mediation translates into 

modest financial savings when it results In an agreement. Moreover, although 

mediation does not produce savings in attorneys fees when it is unsuccessful, 

It does not appear to result in higher legal fees either. 
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To gauge savings or delays In case processing time, we asked the 198I 

samples In the first follow-up interview about postponed court hearings and 

general case progress. We find that those who failedto produce an agreement 

in mediation were no more likely to report having had a court hearing 

postponed than adversarlal group respondents. Slightly over 40 percent in 

each group reported at least one such delay. Further, those who failed to 

stipulate In mediation were as likely (37% and 39% respectively) as the 

adversarlal group to report that they had definitely made progress or 

achieved a settlement in their case. Thus, when it succeeds, mediation helps 

disputants reach stipulations and avoid some of the lengthy procedures of the 

legal system includlng hearings and custody investigations. Moreove r, when 

mediation does not succeed, it does not appear to create additional delays. 

C o n c l u s i o n s  !~ 

The majorlty of the respondents we spoke to recognized and appreciated 

the fact that mediation allows for a more personal and private resolution of 

disputes between non-strangers than is afforded by normal court procedures, i. 

The formal and complex atmosphere of the legal system Is perceived by many of 

our respondents to be a cold, indifferent and confusing setting in which to 

deal with a former spouse and their children. Further, the cour~ Setting is 

frequently perceived to undermine whatever degree of cooperation may exist 

between the spouses. 

Creatlng agreements In a semi-prlvate setting Is percelved by users to 

be less detrimental to relationships between ex-spouses. To some degree 

the process also appears to foster a sense of commltment to abide by the 

agreement produced in mediation, to encourage continued cooperation and to 

produce savlngs In time and money for litigants. However, Improvements In 
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compliance and cooperat ion are modest. In many respects, these f lnd lngs are 

cons is ten t  wi th previous research comparing mediation and ad jud lca t lon  in a 

va r i e t y  of substant lve se t t ings  (Pearson, 1982, McEwen & Malman, 1982). Whlle 

a l l  s t u d l e s  seem to f i nd  ev!dence of s t rong user s a t l s f a c t l o n  wl th  the 

med ia t ion  process ,  the p a t t e r n s  rega rd ing  compl iance,  r e l l t l g a t l o n  and 

re la t l onsh lps  between ex-d lsputants  are more ambivalent wlth some studies 

f lnd lng evldence of improvements and others f lnd lng no d i f fe rences .  

There are several reasons why mediation appears tohave an only modest 

ability to alter basic relationship patterns or promote cooperation between 

disputants with this sample of respondents. 

First, mediatlon in court settings Is a brief intervention. For example, 

in Minnesota where the process took the greatest amount of time, the average 

number of mediation sessions reported by respondents In our sample was 3.3 

and the average number of hours was 4.3. More commonly, in Callfornla and 

Connecticut, cases were processed~ in an average of 1.6 sessions and 2-3 

hours. There are clearly limits to the relationship changes that would be 

expected to ensue from a short-term intervention. 

Second, divorce mediation differs dramatically from mediation between 

non-strangers in other clvll settings. It involves parties with lengthy, 

intimate and problem-rldden histories and deeply established behavioral 

patterns. For example, our Intltlal Interview with the 1981 sample reveals 

that the contested as opposed to non-contested cases Involved more anger 

between spouses, more violence during the marriage, less Inltlal 

cooperatlon, and poorer communication patterns. Statements such as the 

following help to explain why respondents did not report their relationship 

with an ex-spouse to be more dramatically altered by mediation: 
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"We never talk. The last tlme I Called him up was when I was 

havlng problems with my older son. The first thing he said 

after I explalned the situation was 'what did you do to 

provoke him? You provoked me for 15 years.'" 

"We can't even talk about the weather." 

"I really don't know...some days he talks nicely to me, other 

days he sounds llke he could kill me." 

In addition, future Interactlons between dlvorcing partles are likely to be 

more frequent and Involve complex and emotlon-ladden Issues such as child 

support, visitation and child care. They are likely to afford many 

opportunities for non-compllance. For example, If one ex-spouse Is 

percelved to be hostile or non-compliant, it may be possible for the other to 

violate the terms of the agreement without a sense of dlstress, perhap!s 

cognitive dissonance, at falling to live up to an agreement entered into 

voluntarily. By comparison, mediations between non-strangers with continuing 

relationships, such as landlords and tenants, employers and employees, and 

neighbors, are simpler; the emotional and financial stakes are usually lower 

and the opportunities for continued contact and interaction are typically 

mere limited. 

In l i g h t  of a l l  these fac ts ,  I t  seems noteworthy t ha t  over the span of 

12-15 months wi th the 19 31 sample and even 4-5 years wl th  the 1978 sample, 

we cont lnue to observe d l f ferences between those who medlate and those who 

ad jud icate .  Fur ther ,  l ike our previous research comparing those who medlate 

and ad jud icate  ch i l d  custody (Pearson & Thoennes, 1984b), the d i f fe rences  

noted herein cont inue to hold a f t e r  s t a t i s t i c a l l y  c o n t r o l l i n g  for  the I n i t i a l  

level of cooperat ion r e p o r t e d b y  the respondents. Thus, the d i f fe rences  tha t  
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do exist between successful mediation clients and other r~srondents In our 

survey are not merely the result of the fact that cooperatl,'~ Individuals are 

l i ke ly  both to succeed in mediation and later to cooperate and comply. 

Indeed, these patterns Indicate that even brlef mediation Interventions with 

a troubled population have a salubious effect that holds up over time. 
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Table 1 

T-tests comparing mediation and court hearings by group: 
1981 Sample ** 

process brings issues out 
into the open . . . . . .  

helps you to understand 
your ex's point of view. 

puts you on the defensive. 

places focus on children 

process tense and 
unpleasant . . . . . . . . .  

process is rushed . . . . .  

gives you a chance to 
express your views . . . . .  

Full Agreement I 
in mediation 

Mean Response 
Evaluating: 

No agreement 
in mediation 

Mean Response 
Evaluating: 

Mediation Court Mediation 

3.9 2.9* 3.4 

Court 

2.7* 

2°2 2.2 2.1 1.7" 

3ol 3.8* 3.2 3.7* 

4.0 3.2* 3.7 3.0* 

3.0 4.0* 3.6 4.3* 

2.3 3.4* 2.2 3.5* 

4.2 2.7* 3.9 2.4* 

IDoes not include individuals reporting agreements to seek counseling or 
temporary arrangements. 

** high scores indicate agreement 
* t - test  signif icant at .05 or better 

I 



Support Paid: 

very 
regular ly  

somewhat 
regular ly  

somewhat 
i r r egu la r l y  

very 
i r regu la r l y  

(N) 

Support Paid: 

very 
regular ly  

somewhat 
regular ly  

somewhat 
i r r egu la r l y  

very 
i r r egu la r l y  

(N) 

Regulari ty 

Table 2 

of Child Support by Group 
by Recipient Parents 

as Reported 

Final Agreement 
in Mediation 

A. 1981 Sample 

No Agreement 
in Mediation Adversarial Non-Contes.ting 

58% 

7% 

6% 

28% 

(67) 

Adversarial 

62% 

12% 

8% 

19% 

(26) 

52% 52% 23% 

8% 15% 14% 

7% 7% 12% 

34% 

(62) 

26% 

(54) 

.51% 

(43) 

Final Agreement 
in Mediation 

B. 1978 Sample 

No Agreement 
in Mediation 

59% 35% 

10% 14% 

7% 14% 

24% 

(41) 

37% 

(57) 
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Introduction 

Approximately 60 percent of a I divorces involve children (Bane, 1979). 

When one projects current patterns into the remainder of the twentieth 

century, it is estimated that 33 percent of this generation of children will 

experience a parental divorce before they are 18 years old (Glick, 1979). 

Although some writers note the positive opportunities of divorce for 

children and families, most literature identifies its pathological effects 

(Clingempeel and Repucci, 1982; Emery, 1982; Hetherington, 1979; Kurdek, 

1981). Commonly, researchers find children of divorced families to be 

disobedient, aggressive and lacking in self control.Other wr ters also report 

evidence of internalized problems, particularly depression. 

To date, there has been no research on the direct effects of various 

legal procedures associated with divorce on children. According to 

Wallerstein & Kelly (1980), legal proceedings pose potentially difficult 

stressors for children since they often increase parent conflict, raise 

uncertainties about future contact with both parents and affect the child's 

fantasies about reconciliation. Many divorcing parents report that contact 

with the legal system often exacerbates their problems (Spanier & Anderson, 

1979). And several studies comparing reactions to divorce mediation with 

more conventional legal proceedings conclude that the former are preferred by 

parents and are associated with impressive levels of user satisfaction, 

improved rates of compliance and reduced levels of relitigation (Pearson and 

Thoennes, 1984a,b,c). Indeed, one of the hypothesized benefits of divorce 

mediation is superior adjustment for the children involved (Emery, 1982; 

Haynes, 1978; Coogler et al., 1979). 

The purpose of the present study is to evaluate the degree to which 



various legal and nonadversarial proceedings associated with divorce affect 

child adjustment. The superior adjustment patterns posited for children 

whose parents mediate have not been tested. Specifically, we compare the 

child adjustment outcomes for children whose parents successfully mediated 
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the terms of their divorce with those who attempted to mediate but failed to 

reach an agreement as well as those who adjudicated and those who faced no 

divorce conflict in the eyes of the court and simply pursued a non-contested 

divorce. This analysis is part of a larger effort to evaluate many aspects 

of public sector divorce mediation programs known as the Divorce Mediation 

I 
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Research Project. 

Method 

The Divorce Mediation Research Project involved interviews w!th three 

i 
I 

~ets of parents with varying divorce dispute characteristics. One group 

consisted of those parents who divorced without formally contesting the 

issues of custody or visitation. In this study, they are dubbed "non- 

contesting." A second group of parents formally disputed custody and/or 

visitation but were diverted from traditional legal channels and attended 

I 
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mediation sessions offered at court-based programs. They are termed the 

"mediation" category. The final set of parents were those who disputed 

custodY/Visitation issues but were not offered an opportunity to try 

mediation within the court system. These parents resolved their disputes 

with the aid of attorneys, custody evaluators and/or court hearings and 

comprise the "adversarial category". 

The non-contesting and adversarial samples were drawn in Colorado where 
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no court-based mediation services were available. The mediation samples were 

I 
2 i 

I 



l 
I 
! 

I 
i 
I 

i 

drawn from the client population of three courts which offer in-house 

mediation services. These courts are the Los Angeles Superior Court, 

Hennepin County Court in Minneapolis and the Connecticut Superior Court. 

Although all three programs are unique in many respects, they also have many 

characteristics in common. For example, at all three sites, mediators tend 

to have an educational background in social work or another helping 

profession. All three programs are mature and have been in operation for at 

least five years. Finally, all programs treat mediation as a brief 

intervention aimed at achieving specific goals and distinguish the process 

from counseling and other therapy interventions. As a result, in the present 

analysis, we have combined mediation clients from all three sites. 

Three interviews were conducted with respondents in all of the 

previously noted groups. The first interview took place immediately upon 

identification of the case, and prior to interventions such as mediation or 

final court hearings. The second interview followed the first at a three 

month interval and the final contact was 12-15 months after the initial 

interview. Questionnaires were either self administered or conducted over 

• .... the phone by trained interviewers. 

Since we are focusing on child behavior patterns during and after 

divorce, we restrict the present analysis to data gleaned in interviews with 

parents who have had the most contact with their children on a daily basis. 

Specifically, we rely only on reports from parents who were either sole 

custodians or joint residential custodians of the children at both the 

initial and the final interview. In cases of joint residential custody where 

both parents were interviewed, we have randomly eliminated one parent from 

the analysis. Not surprisingly, our sample is predominantly female. Only 

• , ~ , ~  '.: 



about 15 percent of the non-contesting and successful mediation group were 

comprised of custodial fathers. In the successful mediation and adversarial 

group there were slightly more custodial men--about 30 percent. 

In the present analysis, we have also excluded those mediation cases 

which resulted in temporary or partial agreements, such as agreements to seek 

counseling, or agreements that the children would remain with the father or 

mother until the results from a custody evaluation were available. Given the 

wide range of agreements that might be termed 'partial', or 'temporary'; it 

seemed more desirable to restrict the comparison to those cases resulting in 

either complete agreements or no agreements at all. 

The interviews with parents included a wide variety of questions about 

the divorce experience as well as reactions to the mediation and/or 

adversarial process. With respect to child adjustment, parents were asked 

about the reactions of one of their children to thedivorce as well as 

his/her custody/visitation arrangement and general well being. The target 

child in each family was a child between the ages of 6 and 11. If there were 

no 6-11 year olds, parents were randomly directed to discuss their oldest or 

youngest child. 

To measure child adjustment, we relied on two parent report scales. 

Specifically, parents were asked to respond to 19 items that dealt with 

positive and negative aspects of the divorce or custody situation. Some of 

these items were original, others were developed by 01sen, et al (197~). To 

simplify the analysis, these 19 divorce specific items were factor analyzed. 

The procedure yielded five factors although one contained only one 

significant loading which was an item dealing with the Child's relationship 

with the ex-spouse. Another factor included only 2 items which dealt with 
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the child's greater maturity and greater closeness to siblings. Given the 

large number of only-children in our study, this factor was eliminated. Of 

the remaining factors, one appeared to measure the child's acceptance of the 

divorce and included items such as: "Child accepts the divorce", "Child is 

satisfied with the custody arrangement". Another factor focused on problems 

with the divorce. A third factor focused on the quality of the custodial 

parent's relationship with the child and included items like: "It is easy 

for me to show this child affection" and "The child confides in me". The 

aforementioned factors and items that comprise each factor are noted in 

Figure I. 

I Figure I about here 
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Our second major measure of child adjustment was a 119 item general 

behavior checklist developed by Achenbach and Edelbrock (1981). The :~ 

Achenbach-Edelbrock checklist can be used to create a variety of subscales as 

well as yielding an overall measure of the child's well-being. The authors 

report separate subscales for ages 4-5, 6-11, and 12-16, and within each age 

group there are separate subscales for boys and girls. Given the size of 

our sample and the number of parent dispute resolution categories we were 

interested in comparing, we decided to restrict the present analysis to those 

subscales which are shared in common by all age groups. In addition, we 

chose to create those subscales by using only those items that appear across 

all age groups and both sexes. The specific subscales that met these 

criteria were those dealing with depression, aggression, delinquency, social 

withdrawal and somatic complaints. Figure 2 identifies each of these 
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subscales and lists the items that compriseeach one. 
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Figure 2 about here. 

I 
n addition to these objective measures, in-depth, personal interviews 

were conducted with a small number of parents in each divorce dispute 

category. The interviews included questions about the marriage, the dispute, 

the dispute resolution mechanism, and their children's reactions and 

adjustment to the divorce. These in-depth interviews took place at 

approximately 3 and 12-months following the initial interview. 

Finally, a small number of in-depth interviews with children were 

conducted by therapists experienced in working with children. These 

interviews also took place at the 3 and 12-month follow-up intervals. They 

were chiefly conducted with children aged 6 to 11 years old. The topics 

discussed included the child's affective and cognitive reactions to the 

divorce, the dispute, and the dispute resolution mechanism used by his/her 

parents. Eleven in-depth interviews were conducted wish children whose 

parents pursued a non-contested divorce. Nine children were interviewed 

whose parents fell into the adversarial category. Forty-three children were 

interviewed whose parents used mediation or about 15 children per mediation 

site. 

DescriDtion of the ~_~31:pj2J_e~ Prior to ~ and Final Hearings 

After eliminating cases involving partial agreements reached in 

mediation and/or cases invoiving non-custodial respondents, our sample sizes 

were 78 non-contesting parents, 50 adversarial parents, 53 parents who were 

not able to reach agreements in mediation and 119 parents who produced ful 
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agreements In mediation. Although the focus of th is  paper w i l l  be an 

analysis of child adjustment reports provided by these parents, the following 

is a brief description of responding parents and their dispute resolution 

experiences. In other manuscripts, we provide greater detai l  on the 

characteristics and experiences of clients of the court-based mediation 

services (Pearson & Thoennes, 1984 a,b). 

In each of the groups (successful mediation, unsuccessful mediation, 

adversarial and non-contestlng), the respondents are primarily white and no 

older than 35 years of age. In each group about half of the respondents had 

only one child and another 35 percent had two children. The groups were also 

similar on key educational measures. 

A source of var iat ion in the groups was the parent's stage in the ~ 

divorce process at the I n i t i a l  Interview and the length of parenta~l 

separation that had transpired. All non-contested respondents were separated 

couples who had f l ied  for divorce and were awaiting f inal  orders. To 

contrast, about 35 percent of the cases Involving custody dlsputes--whether L 

In the adversarlal group or the mediation group--entered our sample following 

the promulgation of a divorce decree. Ultimately, however, cases which were 

mediated before final orders were nx~re likelyto reach settlements. As a 

result, the successful mediation group tends to be comprised of respondents 

who were at earlier stages In the divorce process than their unsuccessful 

mediation counterparts. While post-dlvorce decree cases constituted 27 

percent of the successful mediation sample, they comprised 43 percent of the 

unsuccessful mediation sample. The average length of time between the 

parental separation and the first interview was 14.5 months for those who 

successfully mediated, 22.8 months for those who unsuccessfully mediated, 

I 



21.7 months for those In the adversarial group and 12.5 months for those In 

the non-contested sample. 

Another area of difference in the groups at the initial interview was 

spousal cooperation patterns. At the time of the first interview, the non- 

contested sample reported much greater spousal cooperation compared to the 

other grouPs. Nearly 80 percent of the non-contested respondents said their 

relationship with an ex-spouse was either "friendly" or only "strained"as 

opposed to "difficult" or "impossible". Among the successful mediation, 

unsuccessful mediation and adversarlal samples, the comparable percentages 

were 35 percent, 32 percent and 43 percent, respectively. 

At the initial interview over half of the parents in each group reported 

that they lived within 10 miles of their ex-spouse and roughly 80 percent in 

each group lived no more than 30 miles apart. Among those who lived no more 

than 30 miles from their ex-spouse, reports of visitatlon frequency were 

quite similar across the groups. However, those who ultimately succeeded in 

mediation had the most contact with their children at the initial interview. 

About 70 percent of this group reported that their ex-spouse visited the 

children at least once a week. In all other groups, only 50 to 60 percent 

reported that the ex-spouse visited this frequently. Table I summarizes 

selected characteristics of respondents in each divorce dispute category. 

~ Ch I I d ~ju~Zm~1 

At the time of the first interview, most families faced the typical 

upheavals that accompany a divorce: physical relocation of one or both 

parents, financial stresses and uncertainties about the future. 

Understandably, many parents found themselves utterly overwhelmed and this 

made it more difficult for them to assess what their children were 
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exper ienc ing.  In the words of one mother: " I  d i d n ' t  not ice any immediate 

changes ( i n  the  c h i l d r e n )  but  I might  have been too  busy t r y i n g  to  be 

competent and not f a l l  apart myself ,  so I might not have no t i ced . "  

An a n a l y s i s  of  the Achenbach sca le  by d i s p u t e  c a t e g o r y  revea l s  no 

s t a t i s t i c a l l y  s i g n i f i c a n t  d i f f e r e n c e s  among the groups a t  the i n i t i a l  

in terv iew on the composite measures of ch i l d  adjustment.  Nevertheless, there 

was a tendency fo r  those parents in the adversar ia l  group to repor t  the most 

prob ems fo r  t h e i r  ch i l d ren .  Parents in t h i s  d ivorce d ispute category were 

l ike y to  repor t  tha t  t h e i r  ch i ld ren  were the most s o c i a l l y  withdrawn, and 

had the  h i g h e s t  inc idence of  de l i nquency  and somat ic  c o m p l a i n t s .  By 

con t ras t ,  those who successfu l ly  mediated scored best on the global Achenbach 

scale,  and the Achenbach subscales of aggression and social  wi thdrawal .  

Those who unsuccessfu l ly  mediated scored best on the i n i t i a l  measures of -~: 

somatic compla in ts ,  del inquency, and depression. 

Despite the fac t  tha t  most parents in the study f e l t  t ha t  they enjoyed a 

good r e l a t i o n s h i p  with the ta rge t  ch i l d  and tha t  t h i s  ch i l d  was making a 

s a t i s f a c t o r y  adjustment to ~ the divorce and the new custody arrangement, a 

s i z e a b l e  p r o p o r t i o n  of  paren ts  expressed v a r i o u s  concerns about t h e i r  

ch i ld ren  dur ing the i n i t i a l  In terv iew.  Thus, in a l l  the groups around 20 

percent of the parents reported tha t  the ch i l d  seemed angry with h i s /he r  

mother because of the divorce and about the same percentage reported tha t  the 

c h i l d  was angry w i th  the f a t h e r .  Anger w i th  p a r e n t s  is a theme t h a t  

sometimes emerged in the indepth interv iews with the ch i ld ren  as we i l .  In 

some cases the anger grew d i r e c t l y  out  of  the d i v o r c e  e x p e r i e n c e .  For 

example, one e ight  year old boy admitted to being angry with his custod ia l  

fa ther  and expressed the wish tha t  his fa ther  would " take some r e s p o n s i b i l i t y  
\ 

9 

I 



instead of just being angry and upset all the time." 

In other instances, the anger seemed to be the result of a long-standing 

family problem, including abuse. Although the mediation programs do not 

accept known cases of abuse, many violent families are not identified as such 

before the mediation, and go undetected during the process. Several children 

indicated fear as well as resentment towards an abusive parent. And many 

understood the cause of the divorce to be the violence and anger in the home. 

In the words of one mother: 

"The divorce was a relief [to my son]. He had a list of 
people to call if Dad beat Mom...It's not a normal 
responsibility for a little boy..." 

Loyalty conflicts were another key concern of parents. A number of 

parents indicated that the child had taken sides with one parent or indicated 

that the child was worried or upset at the prospect of having to choose 

sides. These conflicts were of greatest concern to those who would 

ultimately try but not succeed in mediation. About 30 percent of these 

parents expressed such concerns. The non-contesting parents were least 
• + 

likely (10%) to express these concerns. Although most parents indicated 

that they tried to reassure the children that they would always have both 

parents, some children had •good reason to be concerned about losing one 

parent. As one mother put it: "The attorney told the kids it was fine if 

they wanted to live with their father, but they should choose up sides." 

Another problem mentioned by parents included the child's unwillingness 

to discuss the divorce. About 30 percent of the parents in ail the groups 

indicated this was initia ly a problem. The in-depth interviews with 

children confirmed that for many children the primary coping mechanism was 

avoidance. In the words of several children: 
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"I feel nothing about the divorce...l know they fought once or 
twice because l'd hear them yelling at each other. The divorce 
is okay. I don't ever think about it." "I just didn't think of 
it (the divorce)--that's how I handle problems. I don't think 
about them and they go away." 

Still another problem noted by parents was the child's unwillingness to 

accept the divorce. About 40 percent of the parents in all the groups cited 

this as a problem, with the exception of the successful mediation group where 

this figure was much lower (14%). In their intervlews, Children repeatedly 

expressed a wish for parental reconciliations. Although many noted that they 

were relieved not to be in the midst of fighting, others indicated thateven 

the fighting was better than the divorce. Most children who wished for a 

reconciliation at least cognitively recognized the unlikeliness of this 

happening. 

Finally, between 30 and 50 percent of the parents in each group 

indicated that they thought their child's life would benefi~ from more 

routine and stability. This is no doubt in large part a reaction to the 

stress of the divorce and to the changes--in residence, babysitters and daily 

routines--that accompanied the separation. For example, at the initial 

interview, 30 percent of the respondents reported that within the last year 

the child had changed schools. An equal number, about 30-40 percent, 

reported that the child, along with the custodian, had moved. Lastly, during 

the course of the study, about a third of the respondents reported that the 

custodian began working outside the home, or moved from part-time to full- 

time work. 

Children and the Mediation 

Mediation at all three court sTtes 

typically does not require the direct participation of children. 

is a brief intervention that 

Thus, 
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nearly 60 percent of those who tried mediation reported that they attended 

cne session; about 20 percent attended two and another 20 percent attended 

~hree or more sessiQns. Only a fourth of the parents who tried mediation 

reported that the mediator met with their children. 

Although it is the official policy of each court mediation service to 

involve the children, the degree and manner in which this occurs is up to the 

discretion of individual mediators. Many factors come to play in making 

decisions about the child's participation. Indeed, the director of the 

Connecticut program acknowledges that "The introduction of children into the 

mediation process is the most flexible aspect of the process" (Salius, Maruzo 

& Hicks, n.d.). One obvious factor is simply whether children are brought 

to the mediation service by their parents on the scheduled mediation day. 

Although mediators can postpone the session or schedule additional sessions 

if children• are not • brought along, most mediators are reluctant to postpone 

an opportunity to attempt to reach an agreement. 

In addition to this obvious factor, many mediators are influenced by 

such factors as the nature of the dispute or the child's age. While some 

mediators only see children who are old enough to be intervTewed, others 

prefer to meet with the entire family, even infants. They feel that 

observations of family interaction patterns are helpful in understanding 

relationship dynamics. Some mediators use sessions with children to obtain a 

sense of the child's concerns and preferences. Others like the children to 

be present when the parents have reached an agreement so that it can be 

explained to all members of the family at the same time. 

To the extent that mediators speak with•children, they tend to meet with 

all the children in the family, although not necessarily at one time (87%). 
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These discussions are usually private (49%) and attended by only the children 

and the mediator. A number of mediators meet with the children privately and 

then meet jointly withparents and children (31%). Least common (20%) were 

instances in which mediators had no private time with the children and met 

with them only in the presence of both parents. 

Most parents (61%) who reported that the mediators had met with their 

children also said that the mediators shared with them the insights provided 

by these meetings. According to mediators, the procedure is to ask the 

children permission to share their thoughts with their parents. Generally 

(77%) parents reported that they liked the idea of mediators including 

children in the proceedings although some were apprehensive about the 

procedure and worried about "putting the children through all that". 

Since most children had not spoken with a mediator, it is not surprising 

that the in-depth interviews with children whose parents mediated revealed 

only a limited understanding of the process. In some cases children were 

completely unaware of the fact that mediation had occurred. Since public 

sector mediation often takes place in the courthouse, some children were 

confused about whether they had been to "court" versus "mediation". 

Most children who spoke to the mediator described ~he experience 

favorably. Most typically, they liked the idea that someone cared enough to 

elicit their input. At its very best, the mediator helped the children to 

deal with their emotions and improved the family's ability to communicate. 

As one child explained: 

"It helped. I got my feelings out. My Dad didn't know how I 
felt about him. I can talk to him now because of mediation. 
I couldn't before." 

It is less easy to discern the measurable, quantitative effects of 
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chi dren seeing the mediators. Moreover, a preliminary study comparing 

outcomes in mediation sessions which included children with those that did 

not finds no difference in the settlement rate for the two groups (Shoemaker, 

1984). 

Some differences in outcome, however, do appear to be associated with 

seeing the mediator. At the final interview, parents whose children saw the 

mediator, compared to those who did not, were more apt to say their children 

understood what the custody/visitation problem was about and were more apt to 

report that their child had a good relationship with the non-custodian. 

l~ese differences were not apparent at the initial interview, prior to 

rr .ediat ion. 

Children who disliked their experiences with mediation complained about 

a variety of factors. For some, the session was simply perceived to be 

"boring". A few children who saw the mediator along with their siblings or 

parents, wanted more prrvacy and were inhibited about expressing their 

concerns or preferences. Some children who took part in the mediation 

sessions found the,, to be emotionally charged and unpleasant, however, most 

reported that the sessions were nevertheless informative and helpful. 

Fortunately, the children we interviewed very rarely indicated that they had 

been asked by a mediator to choose between their parents. Indeed, in a 

number of instances children said that speaking with a mediator had helped to 

convince them that they Would not be asked to choose sides. 

Th~ AdversaEial ~perience 

About 32 percent of the parents who were contesting custody reported 

that a custody evaluation had been conducted. In 80 percent of these cases 

the evaluator spoke with some or all of the children. Although parents 
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express a great deal of dissatisfaction with the evaluation process, our 

indepth interviews with children ages 6-11 indicated that children were 

generally neutral or positive about this contact. They appreciated the fact 

that everyone involved in the divorce was interviewed. Most evaluators 

appear to have been good listeners and sensitive to the child's concerns. 

Thus, while the evaluation process is typically loathed by parents, it did 

not incite such a reaction in children we Interviewed. 

Similarly, the children's impressions of court were also less negative 

than those held by their parents. In the few instances where children were 

seen by the judge in chambers, there was no indication that they felt forced 

to choose sides. Several children volunteered that they were glad to get a 

chance to express their opinions but added that they were glad that the judge 

had the difficult job of choosing. 

On the other hand, indepth Interviews with parents indicate that some of 

the parents whose children were seen in chambers were less positive about the 

experience. 

"It's so uncalled for, so unnecessary to put little kids 
through something like that." 

And other parents were angry that the children were not included: 

"My wife and I asked for the children to be interviewed by the 
judge. He declined. He said the kids should not be involved. 
But the children were already Involvedl" 

Overal!, parents, more than their children, appear to evaluate 

court as an experience that causes anxiety and tension and view the power of 

judges as frightening. 
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Descriotion of the Samole at the Final Interview 

The final interview was administered 12-15 months after the original 

contact. At that time, the non-contesting respondents continued to report 

the best patterns of cooperation with their ex-spouse. Almost 40 percent of 

this group, but only 6-16 percent in the other groups, reported that the 

relationship was fairly friendly and that cooperation was easy. As a result, 

the non-contesting group was also least likely to report that their chi dren 

were aware of anger between the parents. 

Spousal cooperation, however, does not appear to translate into parent- 

child contact. At the final interview, the non-contesting group was also 

most likely to report that visitation is rarely or never regular and 

predictable. Over half (52%) of the non-contesting group reported irregular 

visitation patterns. This was a problem for only 34 percent of the 

successful and unsuccessful mediation group and 45 percent of the adversarial 

group. One explanation for this pattern is that respondents in the non- 

contesting group report Iving slightly further away from their ex-spouses 

than respondents in the other groups. Thus, while 86 percent of the 

respondents who successfu ly mediated reported living within 30 miles of 

their ex-spouse, only 64 percent in the non-contesting group lived this 

close. When we consider only thosewho live within 30 miles, the patterns of 

visitation regularity look fairly comparable across the groups. For those 

who live 30 miles apart or less, visitation was frequently irregular for 40 

percent of the non-contesting and adversarial group, and 30 percent of those 

who mediated, successfully or unsuccessfully. 

Child Adjustment at the Final Interv ew 

At the fina interview, fewer parents perceive their children to be 

16 

i 
I 
! 

i 
i 
I 
! 

I 
! 
! 
! 

i 
I 
! 

1 
I 
! 

I 
II 



I , 

I 
I 
!. 

I 
I 
! 

I 
! 

I 
! 

i 
! 

I 
! 

I, 
! 

I, 
I 

angry with either the mother or father due to the divorce. Only 10 to 15 

percent of the parents in any group now perceive such anger. The relatively 

high (30%) proportion of the unsuccessful mediation group who in the first 

interview expressed worries about the children taking sides with one parent, 

dropped to less than 10 percent at the last interview. However, there was no 

corresponding decline in the percentage of parents who perceived the child to 

be worried aboutshowing preferences for one parent over the other. Indeed, 

at this final interview, parents seem to express even more concern about 

loyalty conflicts. 

Parental concerns about the child refusing to discuss the divorce, and 

the child's unwillingness to accept the divorce declined slightly between the 

initial and final interviews, but these matters were still mentioned by 20- 

30 percent of the parents in each group. At the second indepth interview, 

children continue to mention the Idea of a reconciliation, although they have 

clearly received the message that it is an unlikely prospect. As one child 

phrased it: 

"The odds are I to 1000--make that one million--that my mom 
and dad will get married again. It would be nice if they did, 
though." 

Cther children remain puzzled and displeased w~th the divorce: 

"They can talk, why can't they live together?" 

Nor have there been consistently large declines in the percentage of parents 

who feel that the child's life is lacking in routine and stability. 

Finally, there has been no decline but something of an increase in the 

number of parents who indicate that the child is their confidant and listens 

to the custodians' worries and plans. This may be indicative of role reversal 

or having to "grow up in a hurry". To date, there is no consistent wisdom on 
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whether the accelerated responsibilities and maturity ensuing from a divorce 

is desirable for children. 

In an effort i o see which variables seem to be aiding or hindering the 

child's adjuslment process, we used multiple regression techniques to 

identify the factors that best help to explain the variance in our objective 

measures of child adjustment at the final interview. Our list of possible 

predictors of child adjustment included 36 items that have been mentioned in 

the literature. The variables fall Into five major categories. These are: 

I) The general background of the family including the number of children, 

the age and educational levels of the parents and financial stress~ 2) 

dispute/divorce specific variables including the length of time since the 

parental separation, the stage in the divorce, the number of times the 

parents have been to court, and their divorce dispute status defined as non- 

contesting or contesting, unsuccessful mediation or successful mediation. ; 3) 

child specific variables such as the age and sex of the child and the other 

stressors in the child's life such as whether the child changed schools, 

moved, was held back a grade, or whether the custodian began work outside the 

home following the separation; 4) variables related to custody and visitation 

including the regularity and frequency of visitation, distance from the non- 

custodian, remarriage of both parents and whether custody was awarded to the 

same or opposite sex parent; and 5) characteristics of the parental 

relationship including spousal Cooperation levels, the presence of anger, 

basic differences in child rearing, demeaning the ex-spouse in front of the 

children and the incidence of violence during the marriage. 

Using the backward model of regression, variables were entered 

simultaneously and removed step-by-step until the optimum set of variables 
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remained to explain the variance in the dependent variable. The upshot of 

the analysis was that it was exceedingly difficult to predict any of the 

Achenbach subscales or the global Achenbach measure. In each regression the 

adjusted r 2 ranged from .05 to .11; that is 5 to 11 percent of the explained 

variance. One reason for this lack of prediction is probably the limited 

amount of variance demonstrated by the Achenbach scores at both the initial 

and final interviews. Thus, across all the groups at both the first and last 

interviews, all but one of the respondents scored in the lower third of the 

global adjustment scale. 

Prediction with multiple regression was somewhat better for the indices 

of quality of the custodian parent-child relationship, acceptance of the 

divorce, and problems with the divorce. The adjusted r2s were .11, .23 

and .15, respectively. (Table 1 ) displays the variables contributing to 

each regression. 
..r 

Looking across all the regressions, we find eight variables that make a 

significant contribution to over half of the regressions. These variables 

are: I) the child's age, 2) the level of physical violence in the home 

during the marriage, 3) the level of parental cooperation at the final 

interview, 4) the number of changes in the child's life, including such 

stressors as changes in residence or schools or being held back a grade 

during the months immediately preceding the final Interview, 5) the presence 

of basic differences between the parents with respect to childrearing, 6) 

parent's perception of the extent to which the child is aware of anger 

between the parents at the time of the final interview, 7) the distance 

separating the child from the non-custodian at the final interview, 8) the 

frequency of visitation at the time of the first interview. 
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In other words, variables dealing with family dynamics, child 

characteristics and parent-child relationships are more helpful in 

understanding children's adjustment than is" the simple fact of the case being 

non-contested, adversarial, or mediated, it is worth noting, however, that 

those who successfully mediated have the best rating on all the + Achenbach 

scales at the final interview with exception of the somatic complaints sca e. 

Discussion 

Our study of child adjustment to •divorce finds no consistent or 

statistically significant differences according to the formal dispute status 

of the parents or their exposure to mediation versus more traditional 

adjudicatory processes. Although mediators, mediation program administrators 

and advocates of alternatives to adversarial dispute resolution maintain that 

mediation has salubious effects for children, we find no evidence of such 

effects when we rely on a variety of objective measures of child adjustment. 

Indeed, to the extent • that there are differences in adjustment outcomes for 

children, they are best explained by a variety of basic family factors 

including parental cooperation, family violence, parent-child proximity and 

visitation, differences in parental philosophy with respect to childrearing 

as well as the child's age and the effect of cumulative stressors such as 

those dealing with other changes in the child's school and home life 

following separation and/or divorce. 

There are several possible reasons why cur research has fai ed to 

uncover differences in child adjustment that can be attributed to the disPute 

resolution experiences of the parents and more specifically, exposure to the 

mediation process. 

One issue has to do with the duration of our study. 
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adjustment over a 15-month period of time using a variety of parent-report 

items and scales including the Achenbach-Edelbrock Child Behavior checklist. 

Although previous research has documented that there is an increased risk for 

children of divorce to experience emotional difficulties with such children 

proportionally overrepresented in the outpatient psychiatric and 

psychological treatment populations (Zlll, 1983), there Is also evidence that 

psychological difficulties do not necessarily manifest themselves at the time 

of divorce or within a 15-month period of time. Indeed, according to one 

study, treatment referrals for children of divorced families are made an 

average of five years following the divorce (Kalter and Rembar, 1977). On 

the other hand, other studies find that children only experience short-term 

social and emotional difficulties as a result of a parental divorce and with 

few exceptions such problems fade within a two-year period of time 

(Hetherington, et al, 1982). Thus, while the duration of our study may 

simply be too short to allow differential child adjustment patterns to 

develop, it is not clear what study time period would have been optimal. 

Measurement is also a problem in research on child adjustment to divorce 

and may help to explain why our research fails to identify differences in 

adjustment outcomes. Although we used an objective measure that has 

demonstrated reliability rather than relying exclusively on unstandardized 

Interviews, it is important to note the Achenbach-Edelbrock Child Behavior 

Checklist was developed and tested with clinical and normal populations and 

not necessarily with a population of children who necessarily experienced a 

parental separation or divorce. An analysis of Achenbach scores in our 

sample at both the initial and final interviews reveals an overall lack of 

var ance, with all but one of the respondents scoring in the lower third of 
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the global adjustment scale. This underscores the dangers of relying on a 

measure designed for use with clinical populations and the need to develop 

and test child adjustment measures with the non-clinical population that has 

experienced divorce. It should be noted that while some divorce specific 

measures have been developed since our data collection began in 1981, such as 
k 

Berg's "Children's Attitudes Toward Parental Separation Inventory," and 

Warshak's projective stories, scores from these scales need "normative and 

developmental anchoring" if they are to be reliably used in assessments of 

children's adjustment (Kurdek, etal). 

Another potential measurement problem is the fact that we have altered 

the scales specified in the Achenbach-Edelbrock instrument and reduced the 

number of behavioral items that comprise each subscale. Our sample size 

simply did not permit us to analyze the deta according to the specified age 

and sex subdivisions along with the divisions by parental dispute status and 

the EediatIon and edversarial experience classifications under study. 

Instead, we considered patterns for children of all ages and both sexes and 

only retained classifications based upon perental dispute status and 

mediation versus adversarial experience. In order to control for the obvious 

differences in symptomology exhibited by children of different ages, we 

limited our analysis to subscales shared in common by children of all age 

groups. We also restricted each subscale to behavioral items that were also 

shared by children across all ages and both sexes. Thus, our subscales are 

only comprised of behavioral symptoms shared by preschoolers as well as 

adolescents. 

Obviously, this procedure reduced the number of items that comprise each 

subscale substantially. It may also have reduced the potential variance in 
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subscale scores and contributed to the findings of no differences in child 

adjustment subscale scores across parental dispute resolution categories. On 

the other hand, it is relevant to reiterate that all but one of the 

respondents scored In the lower third of the global adjustment scale which is 

comprised of all 136 behavioral items and is identical for children of both 

sexes and all ages. In addition, when exploratory analyses were conducted 

with subscales for children aged 6-11 who comprise one cf the target age 

categories specified by the designers of the instrument, no differences in 

adjustment outcomes by parental dispute category could be detected at the 

initial or final interview. 

A third possible explanation for the lack of measurable differences in 

child adjustment is the possibility that the psychological problems 

associated with divorce have been overstated and that the designation of 

comparison groups based upon marital status or the formal dispute status of 

divorcing parents may simply be inappropriate. Although policy makers and 

researchers have identified children whose parents divorce, those who contest 

custody and visitation matters and in particular, those who adjudicate as 

high risk populations who are particularly susceptible to experlenclng 

psychological difficulties, these distinctions do not appear to be 

appropriate. 

Although divorced parents are two to three times as likely than parent 

intact families to report that their children have experienced psychological 

problems, data from a national sample of 1,747 U.S. households also indicate 

that over 85 percent of American children are seen by their parents as coping 

with divorce sufficiently well so as not to need psychological help (Zill, 

1983). Indeed, data published from the New York Longitudinal Study revealed 
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that parental divorce or separation was not related to the child's level of 

adjustment as a young adult when the effects due to conflict were taken into 

account (Chess et al., 1983). Several investigators have found that children 

from happy single-parent homes are better adjusted in general than are 

children from conflict-ridden two-parent families (Hetherington et alo, 1979; 

Emery, Hetherlngton & Fisher, 1983). Moreover, other researchers find that 

post-divorce socioeconomic factors are ~re important predictors of child 

adjustment outcomes than conflict or visitation (Blechman, 198~; Hodges, 

Wechsler & Ballantine, 1979). 

There appears to be simply too much heterogeneity in conflict and 

functioning in both intact and divorcing families to reliably classify 

families according to legal labels regarding their marital status or their 

diversion to adjudication or formal mediation processes. There is also too 

much variation in the adversarial experience. For example, research shews 

that while some divorce attorneys are "litigators" who push their clients to 

a full court battle (Kressel et al., 1979, Mnookin, 1975), most are 

conciliatory and seek to minimize hostility. 

Like other researchers, we find that the more compelling predictors of 

child adjustment deal with parental conflict, parent-child contact, other 

stressors in the child's life and general family dynamics rather than formal 

legal status classifications. 

( 

Finally, the absence of child adjustment outcomes by mediation versus 

adj~dicaITor~ category may simply be due to the format and scope of the 

mediation intervention. At all three court sites, mediation is a brief 

process and with the exception of Minnescta, if is a process that typically 
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does not require the child's direct, participation. For example, based on our 

sample of mediation users in Connecticut, the average number of mediation 

sessions was 1.5, end the average number of hours was 2.3. Sixty-five 

percent of the respondents reported attending only one session and only 

fifteen percent of the respondents reported that their children were seen by 

the mediator. 

At the Los Angeles Conciliation CouEt, cases averaged 1.7 sessions and 

3.0 hours and 28 percent of the respondents reported that they were seen by 

the mediator. And in Minneapolis, where the process takes the longest and 

most typically involves the child, the average number of mediation sessions 

is 3.3 with 34 percent of respondents reporting that their children were not 

seen by the mediator. 

Clearly, there are limits to the effects that can be expected to ensue 

from an intervention of this duration. Moreover, given the minimal contact 

that ~st children have with the mediator, it is probably more realistic to 

hypothesize that the effects of the process will be most felt by the parents 

and that children will benefit only indirectly through the enhanced well- 

being of parents. Obviously, if the goal of intervention is to enhance child 

adjustment, children's support groups and other direct interventions with 

children should be developed (Stolberg & Cullen, 1983). 

Future Research and Service Del ivery 

Our experiences and f ind ings lead to severaF recommendations regarding 

the d i r ec t i on  of fu ture  research on ch i l d  adjustment pat terns fo l l ow ing  

d ivorce.  For example, there is a c lear  need for  ob jec t i ve  measures tha t  are 

developed and tested with ch i ldren who experience a parental d ivorce since 

those developed wi th c l l n l c a l  and normal populat ions may not be sens i t i ve  to  
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divorce outcomes. There Is also a need for measurements that ref ect growth 

and positive outcomes rather than focusing purely on the behavioral disorders 

and psychological problems reflected in traditional adjustment scales. 

There is also a need to conduct research with extremely large samples 

and longer time perspectives. In order to control for the many social, 

familial, custodial factors that affect children's divorce adjustment as well 

as the differences that can be expected for children in different age 

categories and the two sexes, researchers need to work with extremely large 

samples. To trace how children adjust over time, there is a need for 

repeated measures over a long span of time. And to generalize about the 

divorcing population as a whole, research is needed with r~ndc, m samples of 

divorces involving minor children.These are. costly and arduous research 

requirements but compromises on any one of these items will probably lead to 

ambiguous, tentative and ultimately disappointing results. 

Our research also reveals the need for multi-method assessment 

procedures that involve both c~bjeclive measures as well as direct 

observations and interviews with children. Once again, this is costly and 

difficult to accomplish. Our clinicalstaff end field researchers 

encountered significant resistance from parents when they attempted to 

schedule interviews with children aged 6-11. Research to date that has 

relied on clinical interviews has been conducted with small, self-selected 

and homogeneous samples. One strength of our study is that it includes the 

experience of a large, heterogeneous sample drawn from court populations. It 

is important to note, however, that it was extremely difficult to elicit 

parental permission for interviews with children in this population and the# 

lhe sample of childr~ ullimately interviewed dld not reflect the 
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heterogeneity of the court population which is captured in the survey of 

parents. 

As to policy considerations, it is important that mediators, program 

administrators and advocates alike be realistic about the outcomes of the 

mediation intervention and its potential benefits for children. Many 

extravagant benefits have been posited for mediation. Although numerous 

accounts document impressive levels of user satisfaction and there is some 

evidence of improved compliance and reduced relitigatlon, it has limited 

impact on relationships between disputants (Pearson & Thoennes, 1984 a,b ). 

This study finds it has negligible measurable direct effects on children's 

adjustment following a parental divorce. 

If more direct benefits to children are desired, mediation programs 

should be modified to routinely involve children in ways that are 

understandable and meaningful to them. Children's support groups and 

reenactments of the divorce process using puppets and informal visits fro ffhe 

courtroom are examples of interventions that are likely to produce more 

compelling effects on children. Arguably, these interventions are distinct 

from mediation and beyond the scope of public sector mediation services. In 

that event, mediation should be pron~led as a process to aid parents make 

decisions aboutpost-divorce considerations including living arrangements for 

their children rather than one aimed at enhancing the post divorce adjustment 

of children. 

Children, however, remain very central to the process of mediation. 

Parents who are exposed to mediation are m~re likely to say that the process 

helped them to focus on their childrens' needs and this is significantly less 

frequently attributed to court hearings and other adversarial proceedings. 
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The child-oriented focus and the information parents receive about parenting 

and the needs of their children ere aspects of med.ia~ iGn ~ha~ parents 

appreciate the most (Pearson & Thoennes, 1984). And preliminary research 

findings indicate that while the child's attendance at the mediation session 

is not associated with successful outcomes, successful couples were more 

likely to make a change in focus from selfish goals to the future best 

interests of the child (Shoemaker, 1984). These patterns clearly suggest 

that mediation focuses attention on children at a time when parents tend to 

be self involved and experiencing a diminished parenting capacity. 

Finally, children may realize a variety of indirect benefits that ensue 
~3 

from the greater parental satisfaction, compliance and reduced relitigation 

associated with nedia~iqn Tn~erven~:ions. The e~idence is Strong that 

children mirror the wellbeing and adjustment patterns that their parents 

experience. Paren~ reactions ~o mediation are favorable and st.rong. 

Although the process may not produce direct measurable effects for children, 

it may reduce the upset and stress experienced by their parents and 

ultimately enhance their home environment. 
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Figure I 

Variables and Factor Loadlngs on Composite Indices 
of Child Adjustment 

Factor 1 Quality of Parental-Child Relationship 
Generally my relationship with this child is good (.88). 
It Is easy for me to show this chi Id affect ion and 

sympathy (.85). 
It Is easy for me to talk to this child about his/her personal 

problems (.81). 
This child feels s/he caused the divorce (.63). 
This child does not confide in me, s/he seems distant and aloof 

( .59). 
This child takes sides with one parent against the other (.54). 
This chlld worries that s/he is taking sides with one parent (.49). 

Factor 2 Acceptance of the Divorce 
This child is pretty satisfied with the present custody arrangement 

(.76). ' 
This child accepts the divorce and separation (.75). 
This child is pretty satisfied with the present visitation 

arrangement (.58). 

Factor 3 Problems wlth the Divorce and Separation 
This child won tt talk about the divorce (.80). 
This chlld needs more routine and stability In hls/her life (.58). 

I 



Figure 2 

Items Composing Achenbach-Edelbrock Child Behavior Checklist Subscales* 

fears s/he might do something bad 
feels s/he has to be perfect 
fears going to school 
feels others are out to get 

h Ira/her 
feels worthless or Inferior 
too fearful or anxious 
self-conScious or easily embarrassed 
sulks alot 

unhappy, sad or depressed 
worrying 

argues alot 
cruelty, bullying, meanness 

to others 
demands alot of attention 
disobedient at school 
gets In many fights 
stubborn, sullen, Irritable 
teases alot 
temper tantrums or hot temper 
threatens people 
unusually loud 

~L~LWlthdrawa[ 

withdrawn, doesn't get involved with 
others 

underactlve, slow moving, lacks energy 
stares blankly 
secretive, keeps things to self 
refuses to t a l k  

Delinquency 

steals outside home 
steals at home 
runs away from home 
lying or cheating 
hangs around with children who get in 

In trouble 

aches or pains 
headaches 
nausea, feels slck 
stomachaches or cramps 
vomiting, throwing up 

*all items are scored "very or often true," "sometimes true," or "not true" 
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Table 1 

Summary of Regression of Independent Variable 
on Depression Subscale 

Dependent Variable: 
Adjusted r 2 .11 

Depression Subscale 

Variable 

number of changes in child's life at time of second 
interview 

parental educational level 
initial cooperation with ex-spouse 
custody awarded to same sex parent 
children aware of anger between parents 
initial interest in reconciliation 
basic differences between parents on child-rearing 

in family 
level of violence in family during the marriage 
cooperation level between parents at final Interview 
attachment index score between parents at initial 

interview 
age of child 

Beta 

.09 

.09 
-.21 
-.09 
-.17 
.20 

.16 

.13 

.10 

.20 

.16 

Table 2 

Summary of Regression of Independent Variable 
in Aggression Subscale 

Dependent ~ariable: Aggression Subscale 
Adjusted r = = .10 

Variable Beta 

adversarial group member -.24 
number of children .08 
length of separation -.08 
initial cooperation level -.14 
initial Interest in reconciliation .27 
basic differences between parents in chlldrearing .11 
level of violence in the family during marriage .10 
unsuccessful mediation group -.16 
parental cooperation at final interview .24 
sex of child .12 
attachment to spouse index initial interview .32 
successful mediation group -.24 
geographic distance between parents at final interview -.09 

Signi f icance 
o f t  

.24 

.21 

.01 

.23 

.03 
• 03 

.05 

.I0 

.21 

..02 
• 04 

Signi f icance 

.01 

.28 

.31 

.12 

.00 

.19 

.21 

.07 

.01 

.10 

.00 

.01 

.23 
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Adjusted 

Table 3 

Summary of Regression of Independent Variables 
on Social Withdrawal 

r 2 = . 0 5  

Beta 

adversarlal group member -.09 
child placed with same sex parent -.I 
number of changes In child's llfe at final interview .09 
initial parental Interest In reconciliation .14 
mediator spoke with children -.18 
parents have basic differences In chlldrearing .11 
attachment to ex-spouse index at initial interview .11 
age of-chlld .23 

Sign i f icance 
of t 

.3 

.24 

.26 

.16 
• 04 
.21 
.28 
.01 

Table 4 

Summary of Regression of Independent Variables 
on Delinquency Adjusted r ~ = .08 

Beta 

adversarial group 
parental education level 
number of court appearances on divorce 
length of separation 
regularity of visitation initial Interview 
distance between ex-spouses initially 
parents denigrate one another In presence of 

child - final interview 
stage In the divorce 
age of parents 
male child 
child's age 
successful mediation 
distance between parents - final interview 
frequency of visitation initially 

-.11 
- .13 

.12 
-.11 

.29 
- . 1 8  

.10 
- .12 

.12 

.16 

.17, 
- .12 

.24 
-.21 

S ign i f icance 
of t 

.17 

.10 
o12 
.16 
.01 
.11 

.17 

.12 

.20 
• 04 
.07 
.14 
.03 
• 06 
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Table 5 

Regression of Independent Variables in Somatic Complaints Subscale 

Adjusted r 2 - .09 

Sign i f icance 
Ymr_J.aELe. Beta of t 

changes in child's life at second Interview .10 
changes In child's life at third interview .14 
parental Interest in reconciliation-lnitlal Interview .12 
age of parents .14 
attachment to ex-spouse index at initial interview .15 
cooperatlon with ex-spouse at final interview .11 
child's age .32 
successful mediation group .12 

.25 

.I 

.23 

.17 

.14 

.18 

.002 

.14 

Table 6 

Regression off Independent Variables on Index 
of Quality of Child-Custodian Relationship 

Adjusted r 2 = .11 

distance from ex-spouse at final interview -.26 
parental education .09 
frequency of visitation - final interview .15 
children spend too much time with ex's new partner .09 
changes in child's life at final interview .12 
changes in child's life at initial Interview -.13 
unsuccessful mediation group -.15 
distance from ex-spouse at Initial interview .28 
parent's denigrate each other in presence of 

children - final interview .13 
stage in the divorce .10 
cooperational level with ex-spouse - final interview -.16 
parents denigrate each other - initial interview .11 
child's age -.12 
custodian believes ex-spouse is angry -.29 
frequency of visitation - initially -.11 

• 04 
.27 
.10 
.29 
.14 
.11 
.07 
• 02 

.18 

.20 

.10 

.27 

.14 
• 03 
.2 
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Table 7 

Regress ion of  Independent Va r i ab le  on Index 
of  Problems wi th  D ivorce 

Ad jus ted  r 2 = .15 

Beta 

changes In c h l l d ' s  l i f e  - second I n te r v i ew  
number o f  c h i l d r e n  
financial stress Initial interview 
children spend too much time with ex's new partner 
number of court appearances regarding divorce 
parental cooperation Initial interview 
non-custodian remarried 
children aware of parental anger - final interview 
custodian remarried 
parents have basic differences on childrearing 
level of violence in home during marriage 
distances separating spouses - initial interview 
stage in the divorce 
male child 
distance separating spouse at final interview 
frequency of Initial Visitation 

.12 
- . 0 9  

: .15 
.18 
.09 

- .11 
- . 0 9  
- . 1 4  
- , 1 2  

.20 
- .11  

.19 
- . 1 5  

.14 
- . 2 0  
- . 1 7  

S i g n i f i c a n c e  

.10 

.24 

.05 

.01 

.20 

.20 

.25 
• 08  
.12 
.01 
.16 
.07 
. 0 8  
.06 
.06 
.04 
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Table 8 

Regression of Independent Variables on Acceptance 
of the Divorce Index 

Adjusted r 2 = .23 

Beta 

paren ta l  a t tachment  index at  f i n a l  I n t e r v i e w  - . 1 2  
f i n a n c i a l  s t r e s s  I n i t i a l  i n t e r v i ew  - .11 
c h i l d r e n  spend too  much t ime w i th  ex ' s  new p a r t n e r  - . 1 3  
number o f  c o u r t  appearances in d ivo rce  " . 1 0  
cus tod ian  remar r ied  - . 1 3  
changes in c h i l d t s  l l f e  a t  f i n a l  I n te rv iew  - . 1 9  
c h i l d r e n  aware of  the  anger between spouses .13 
regularity of visitation initial interview .14 
level of violence in home during marriage .11 
regularity of visitation at final interview .11 
spouses denigrate each other in presence of children -.19 
cooperation between spouses at final interview .08 
child's age .22 
frequency of visitation initial interview -.16 

S i g n i f i c a n c e  

+ 

.07 

.10 

.08 

.20 

.06 
• 006 
.11 
.15 
.14 
.16 
.02 
.27 
• 0O4 
.12 

2~ 
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D r-  - - ~  "I" P,,~--I~S, (Phase i) 
pr ior  to mediation 

THE DIVORCE MEDIATION RESEARCH PROJECT 

A Pro jec t  Funded by 
The Ch i ld ren ' s  Bureau, 

The Admin is t ra t ion  fo r  Ch i ld ren ,  
Youth and Famil ies 

The Department of  Health 
And Human Services 

Administered by the Association 
of Family Concil iation Courts 

1981-1983 

Please Complete the Following: 

NAME: 

HOME PHONE: 

HOME ADDRESS: 

OFFICE PHONE: 

street c i ty  state zip 

NAME OF YOUR ATTORNEY: 

NAME OF FIRM: 

PHONE NUMBER: ADDRESS: 
street c i ty  state 

Many people wi l l  move between the time of the f i r s t  and last interview. 
We would appreciate the name and phone number of someone, perhaps a parent, 
who wi l l  always know how to reach you. This person need not l i ve  in your 
state. This person wi l l  not be contacted unless we are unable to locate you. 

CONTACT: 
name of person 

RELATIONSHIP TO YOU: 

ADDRESS: 

PHONE: 

s t ree t  ci ty  state zip 

I 



THE DIVORCE MEDIATION RESEARCH PROJECT 

INTERVIEW CONSENT FORM 

Please read the following statements concerning participation 
in the Divorce Mediation Research Project. I f  you agree with 
the statements, please sign below. 

ADULT PARTICIPATION 

* I agree that I am participating voluntarily in a project 
to study the experiences of families in divorce. The 
project is being administered by the Association of Family 
Conciliation Courts and is funded by the Administration 
For Children, Youth, and Families of the Department of 
Health and Human Services. 

* I understand that one purpose of the project is to evaluate 
the long and short term effects of adversarial and non- 
adversarial methods of dispute resolution. The study Will 
help determine how custody and vis i tat ion disputes can be 
handled with the least negative effect on children and adults. 
My participation wi l l  involve being interviewed and f i l l i n g  
out questionnaires. 

* I understand that I am free to decline to participate and may 
terminate my participation at any time without any consequence 
to me. 

* I understand that any information collected wi l l  be used for 
scient i f ic  and educational purposes only and in ways which 
wi l l  preserve my anonymity. My name wi l l  not appear in any 
public, reports or documents. The project wi l l  not make my 
questionnaire available to my (ex-) spouse's attorney or the 
court and w i l l  make every reasonable effort  to protect my 
conf ident ial i ty.  

* I understand and agree that no document or other material 
which is developed during the research process may be used as 
evidence in any l i t i ga t ion .  I also waive my right to call any 
project personnel as witnesses in any current or future court 
proceeding. 

* I understand that I may be requested to permit my mediation 
sessions to be tape recorded for research purposes only, but 
that I am free to decline and prohibit such recordings from 
being made without any consequence to me. 

Dated this day of 19 

Signature 

CHILD PARTICIPATION 

Please sign below i f  you are w i l l i n g  to have your c h i l d ' s  teacher  
contacted by the Divorce Mediat ion P ro jec t .  This teacher  w i l l  be 
asked to descr ibe  your c h i l d ' s  adjustment and academic progress.  This 
i n fo rma t i on  w i l l  not be made a v a i l a b l e  to any school personnels nor 
w i l l  i t  be a v a i l a b l e  to e i t h e r  parent .  

Yes, you may contac t  m y . c h i l d ' s  teacher :  
Signature 
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I t  is important that you complete ALL the 
questions. Please circle only one answer, 
but feel free to write comments or notes. 
explaining or qualifying your answers. 

When we re fe r  to your  " (ex - ) spouse" ,  we 
mean the o ther  pa r t y  in t h i s  d i vo rce ,  
c u s t o d y / v i s i t a t i o n  d ispute  or med ia t ion .  

Are You: l...Male 
2...Female 

What year were you born? 19 

What is your racial/ethnic group? 

l...Black 
2...White, Anglo 
3...Hispanic, Chicano 
4...Asian-American 
5...American Indian (Native American) 
8...Other: 

How many years of school did you complete? 

I . . l e s s  than eight 
2..8-11 years 
3. .12 years (finished high school) 
4..technical school or job training 
5..some college 
6. . f in ished college 
7...graduate Work 

Within the last year has your employment situation changed? 

l. . .no change 
2...unemployed to part-time 
3 .... part-time to full-t ime 
4...unemployed to full-time 
5...employed to unemployed 
6...increased full-time hours 
7...increased part-time hours 
8...other (specify): 

Which best describes your current employment situation? 

l . . . fu l l - t ime homemaker 
2...employed fUll-time 
3...employed part-time 
4...unemployed, looking for work 
5...student 
8...other (specify): 

I f  you are employed ful l  or part-time, what kind of work do you do? 

What is your relationship to your (ex-) spouse? 

l . . . s t i l l  l iving together, divorce not f inal 
2. . . l iv ing apart, divorce not final 
3...divorced, l iving apart 
8...other (specify): 

Are you currently: 
l . . .not  dating 
2...dating, not seeing anyone special 
3...dating, seeing someone special 
4...remarried 

THIS COLUMN FOR 

OFFICE USE ONLY 

I : i i  

1:12-13 

1:14 

1:15 

I :16  ~: 

1:17 

I :18 -22  

1:23 

1:24 

.:17 



2. 

What year did you and your (ex-)spouse marry? 

Was this your f i r s t  marriage? Y e s  No 

When.did you separate? Month Year 

I f  divorced, when did your divorce become final? 

Have the following occurred in your divorce? 

Custody investigation ordered or 
conducted . . . . . . . . . . . . . . . . . . . . . . . . .  

Custody mediation ordered or 
conducted . . . . . . . . . . . . . . . . . . . . . . . .  

Temporary Restraining Order 
issued or received . . . . . . . . . . . . . . .  

Contempt Citations issued or 
received . . . . . . . . . . . . . . . . . . . . . . . . .  

Prior attempts to change custody 
or v is i tat ion in court . . . . . . . . . . . . .  

19 

Haven't Separated 

19 

No Yes Not Sure 

l 2 7 

l 2 .7 

l 2 7 

l 2 7 

l 2 7 

There are many issues to be resolved in a divorce. Do you and your (ex- 
spouse have an understanding or agreement on the following? 

i ISSUE IS SETTLED... 
• Are you satisfied 

with settlement? 

Pretty Not very 
Satisfied Satisifed 

Division of Property l 

Spouse Support~Alimony l 

Child Support l 2 

ISSUE IS NOT SETTLED... 
Is there disagreement I on the issue? 

None • Some A Lot 

3 4 5 7 

3 4 5 7 

3 4 5 7 

Are you presently: 
l . . .paying child support...amount per month: $ 
2...receiving child support...amount.per month: T 
3...neither paying nor receiving child support 
8...other (specify): 

Do you make/receive these payments regularly? 
l . . .very  regularly 
2...somewhat regularly 
3...somewhat irregularly 
4...very irregularly 
9...does not apply 

When the issue of divorce was f i r s t  seriously discussed who do you think 
wanted the divorce most? 

l . . . I  did 
2...my (ex-)spouse did 
3...we both wanted i t  about equally 
8...other (specify): 

1:25-26 
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1:28-31 

1:32-33 
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1:36 

1:37 

1:38 

1:39 

1:40 

1:41 

1:42-45 

1:46 

1:47 
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3. 

How interested are you in getting back together with your (ex-)spouse? 
l . . .very  interested 
2...somewhat interested 
3 . . . n o t  sure 
4 . . . n o t  very in te res ted  
5 . . . n o t  at a l l  in te res ted  
8 . . . o t h e r  ( spec i f y ) :  

Taking a l l  th ings together ,  how would you descr ibe your r e l a t i o n s h i p  
w i th  your (ex-)spouse today? 

l . . . w e ' r e  s t i l l  f r iends and we can cooperate p r e t t y  eas i l y  
2 . . . o u r  r e l a t i onsh ip  is s t ra ined ,  but we are able to cooperate 
3 . . .we have too many problems and hard fee l ings  to cooperate much 
4 . . . coope ra t i on  is j us t  about impossib le 
5...we haven't spoken or tr ied to cooperate in months 
8...other (specify): 

When the two of you were married and there was a disagreement, how often 
were things resolved in your favor -- that is, how often did you "come out 
ahead" or win? 

l . . .never 
2. . . rarely 
3...sometimes 
4...usually 
5...always 
8...other (specify): 

Compared to your (ex-)spouse how well are you able to present, your side of 
a disagreement? 

l...much less able to present my side 
2...somewhat less able to present my side 
3...about equally able to present my side 
4...somewhat better able to present my side 
5...much better able to present my side 
8...other (specify): 

What was the general level of physical violence between you and your 
(ex-)spouse during the last years of your marriage? 

l . . .no violence 
2...very l i t t l e  violence 
3...some violence 
4.. .quite a b i t  of violence 
5...a great deal of violence 

How far away from you does your (ex-)spouse live? 
Less than a mile 
Approximately miles 
Does not apply, we l ive in the same b u i l d i n g _ _  
Don't know the distance 
Don't know where my (ex- s p ~ e  lives 

During the marriage did you ever seek counseling, either as a couple or 
as an individual? 

l . . .no 
2...yes, went for l or 2 sessions 
3...yes, went for several sessions 
4...yes, attended for several months or more 
8...other (specify): 

I f  you sought counseling, how helpful was i t  (either to you as an 
an individual or to the marriage)? 

1...very helpful 
2...somewhat helpful 
3...a l i t t l e  helpful . 
4...not very helpful 
5...not helpful 
8...other (specify): 
9. . .d id not seek counseling 

1:48 

1:49 

1:50 
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4. 

Have you recently attended any lectures, workshops, or discussion groups 
related to divorce, single parents, or co-parenting? 

1...no 
2...yes . . . . . . . . .  Do you remember who offered the program or where i t  

was presented? Please describe: 

Thinking back on your marriage, how well do the following statements 
express the way you and your (ex-) spouse communicated? 

STRONGLY STRONGLY 
• DISAGREE AGREE 

Usua l l y  I t r i e d  to work out  problems 
myse l f  ins tead of  t a l k i n g  them over 
w i th  my (ex- )  spouse . . . . . . . . . . . . . . . . . .  i 2 3 4 5 

My thoughts became jumbled and 
confused when discussing impor tant  
issues wi th  my (ex- )  spouse . . . . . . . . . . .  I 2 3 4 5 

Even in a casual conversa t ion  I f e l t  
I had to guard what I said . . . . . . . . . . . .  I 2 3 4 5 

I looked forward to t a l ks  wi th  my 
(ex-) spouse . . . . . . . . . . . . . . . . . . . . . . . . . .  I 2 3 4 5 

I was comfortable in developing 
intimate conversations with my 
(ex-) spouse . . . . . . . . . . . . . . . . . . . . . . . . . . . .  i 2 3 4 5 

I usually came r ight  out and tQld my 
(ex-) spouse exactly what I meant . . . . .  I 2 3 4 5 

C i r c l e  the number which best descr ibes the way you are f e e l i n g  these days. 

NOT AT ALL 
MY FEELINGS 

I f i nd  mysel f  spending a l o t  o f  t ime 
t h i n k i n g  about my (ex- )  spouse . . . . . . . .  I" 

Sometimes I j u s t  c a n ' t  be l i eve  tha t  
we got  a d ivo rce  (broke up) . . . . . . . . . . .  i 

I f i nd  mysel f  wondering what my 
(ex- )  spouse is doing . . . . . . . . . . . . . . . . .  I 

l 'm angry at  my (ex-~ spouse . . . . . . . . . .  i 

I fee l  I w i l l  never get over  the 
d i vo rce  (break-up-~ . . . . . . . . . . . . . . . . . . . . .  i 

VERY MUCH MY 
MY FEELINGS 

2 3 4 5 

2 3 4 5 

2 3 4 5 

2 3 4 5 

2 3 4 5 

Besides the d ivorce  and/or  custody d ispu te ,  are there o the r  th ings  in 
your  l i f e  today that  have you wor r ied  or upset? 

l . . . n o ,  no o the r  problems 
2 . . . y e s ,  o the r  minor problems 
3 . . . y e s ,  o the r  major problems 
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5. 

Do you think mediation should be required of a l l  couples who disagree 
on custody or visitation? 

1. . .def in i te ly  should be 
2...probably should be 
3...neutral 
~...probably should not be 
5. . .def in i te ly  should not be 
7...not sure, don't know what mediation is l ike 
8...other (specify): 

I f  you are using the mediation services of the court: 

W~at chance do you think there is that mediation w i l l  produce the kind 
of custody/visitation arrangement you would l ike (e.g., do you give i t  
a 90% chance of success, a 50-50 chance, a 0% chance, or what?) 

% chance of getting what I want 

not using mediation 

I f  you went to court right now, about what percent chance would you 
have of getting the kind of custody/visitation arrangement you would 
l ike (a 0% chance, a 50-50 chance, a 90% chance, or what?) 

% chance of getting what I want 

Do you believe that judges often discriminate against or are unfair 
to fathers in awarding custody? 

1. . .def in i te ly  unfair 
2...probably unfair 
3...maybe unfair 
4...probably fa i r  
5 . . .def in i te ly  fa i r  
8...other (specify): 

About how many times would you estimate you have appeared in court on 
matters related to custody and visitation? 

times 

Have you had other experiences with the courts not related to your 
divorce? For example, as a defendant, jury member or witness; in 
small claims, juvenile or some other court? CIRCLE ALL THAT APPLY. 

1...no, no other court experiences 
2...yes, t ra f f i c  court 
3...yes, criminal court 
4...yes, in other court 
8...other (specify): 

Briefly describe when the parent not l iv ing with the children is 
SUPPOSED to see the children (e.g., every other weekend, alternating 

Wednesday evenings, and 2 weeks in the summer): 

Description: 

OR: 
Check here i f  v is i tat ion is to be "reasonable" 
Check here i f  the children spend equal time with both parents 
Check here i f  you and your (ex-) spouse l ive t o g e t h e r  

2:1 

2:2-3 

2 : 4 - 5  

2 :6  - 

2:7-8 

2:9 

2 : 1 0 - 1 3  

.( 
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6. 

Briefly describe when the parent n o t l i v i n g w i t h  the children ACTUALLY 
sees the children: . 

Description: 

OR: 
Check here i f  the children spend equal time with both parents 
Check here i f  you and your (ex-) spouse l ive t o g e t h e r  

How satisfied are you with the amount of time you spend with your children? 

1...very satisf ied 
2...somewhat satisfied 
3...neutral 
4...somewhat dissatisfied 
5...very dissatisfied 

What are your feelings about the present legal custody arrangement? 

1...very satisf ied 
2...somewhat satisfied 
3...neutral 
¢...somewhat dissatisfied 
5...very dissatisfied 
8...other (specify): 

How satisfied or dissatisfied are you with your present level of involvement 
with your children? 

1...very satisfied 
2...somewhat satisfied 
3...neutral 
4...somewhat dissatisfied 
5...very dissatisfied 
8.. .other (specify): 

Beiow is l i s t  of problems divorcing parents sometimes experience. 
We would l ike to know i f  each is currently a problem for~ou. 

Concerned about the children being 
spoiled by you or your (ex-) spouse . . . . . . .  1 2 3 4 9 

ChildRen spend too much time with 
your (ex-) spouse's parents or relatives .. I 2 3 4 9 

Your (ex-) spouse says bad things 
about you to the children . . . . . . . . . . . . . . . . .  i 2 3 4 9 

Not getting the children back on 
time after a v i s i t  . . . . . . . . . . . . . . . . . . . . . . . .  i 2 3 4 9 

Finding things to do or places to go 
with the children . . . . . . . . . . . . . . . . . . . . . . . . .  I 2 3 4 9 

Concerned about the chi ld's well- 
being or safety in your (ex-) spouse's 
home (e.g., drugs, violence, neglect) . . . . .  i 2 3 4 9 
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7. 

I f  you have custody of ALL the children or the chi ldren 
spend EQUAL AMOUNTS OF TIME with each parent, GO ON TO 
THE NEXT SET OF QUESTIONS. 

Otherwise, PLEASE ANSWER THE FOLLOWING: 

How often are you able to make i t  for  
scheduled v is i ta t ions? . . . . . . . . . . . . . . . . . . . . . .  1 2 3 4 9 

How often do you drop in to see your 
children outside of regular v i s i t a t i o n  times . 1 2 3 4 9 

Hew often do your children drop in to 
see you . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  I 2 3 4 9 

How often do you ta lk  with your chi ldren 
on the telephone . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 2 3 4 9 

How often do you feel awkward v i s i t i n g  
with your children . . . . . . . . . . . . . . . . . . . . . . . . . . .  I 2 3 ~ 9 

Do you and your children feel free to 
telephone each other . . . . . . . . . . . . . . . . . . . . . . . . .  I 2 3 4 9 

How often do':the children seem awkward 
or uncomfortable v i s i t i ng  with you . . . . . . . . . . .  I 2 3 4 9 

How often do the children seem angry, 
i r r i t a b l e ,  Or Upset during v i s i t a t i o n  . . . . . . . .  i 2 3 4 9 

Now we'd l i ke  to know how you and your (ex-) spouse get along as PARENTS. 

When you and your (ex-) spouse discuss 
parenting, how often is the underlying 
atmosphere one of h o s t i l i t y  or anger . . . . . . . .  i 2 3 4 7 

Do you and your (ex-) spouse have basic 
differences of opinion about issues re la t ing 
to chi ldrear ing . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  I 

Would you say your (ex-) spouse is a help 
to you in raising the children . . . . . . . . . . . . . .  i 

2 3 4 7 

2 3 4 7 

What is your own individual income today (before taxes). Do not include 
chi ld support or your spouse's income, but do count maintenance (alimony), 
public assistance, in terest ,  wages, etc. 

per month / year (Circle which you are report ing) 

Around the time you separated, approximately what percent of the family 
income were you contributing ( for  example, were you earning I0%, 50%,90% 
or what?) 

Approximately % 
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8. 

How much f inancial  strain are you feel ing these days? 

l . . . n o  f inancial  strain at a l l  
2 . . . very  l i t t l e  f inancial  s t ra in 
3...some f inancial  strain 
4 . . .a  lo t  of f inancial  s t ra in 
8 . . .o ther  (specify):  

Would you say your present lawyer's fees are: 

l . . .outrageous for  the amount of  work done 
2 . . . too  high for the amount of work done 
3...reasonable for the amount of work done 
8 . . .o ther  (specify):  
9. . .do not have an attorney 

As of  today, how sat is f ied are you with the job your lawyer is doing 
concerning the divorce or custody issues? 

l . . . v e r y  sat is f ied 
2...somewhat sat is f ied 
3 . . .neut ra l  
4o..somewhat d issat is f ied 
5 . , .very  d issat is f ied 
8 , . .o ther  (specify):  
9. . .do not have an a t torney 

I f  you are going to use the mediation services of the court, how did your 
lawyer react to the idea of mediation? 

l . . .my lawyer encouraged me to t ry  
2...my lawyer was neutral ;  d idn ' t  encourage or discourage me 
3...my lawyer did not l i ke  the idea 
4 . . . I  d idn ' t  discuss i t  with my lawyer 
7 . . . I  don' t  know what my lawyer thinks of mediation 
9 . . . I  do not have an attorney 
Not mediating 

Listed below are a number of statements. 
what extent you agree. 

STRONGLY 
DISAGREE 

No matter who I'm ta lk ing to 
I'm always a good l i s tener  . . . . . . . . . .  I 

[ sometimes t ry  to get even rather 
than forgive and forget . . . . . . . . . . . . .  I 

I sometimes have taken unfa i r  
advantage of another person . . . . . . . . .  i 

I am always courteous, even to 
people who are disagreeable . . . . . . . . .  I 

What young people need most of a l l  
is strong d isc ip l ine by the i r  
parents . . . . . . . . .  - . . . . . . . . .  . . . . . . . . . . .  I 

Most people who don't  get ahead 
jus t  don' t  have enough wil lpower . . . . .  i 

A few strong leaders could make 
this country better than a l l  
the ta lk  and laws . . . . . . . . . . . . . . . . . . .  i 

People sometimes say that an insu l t  
to your honor should not be forgotten. 
Do you agree with that? . . . . . . . . . . . . .  i 

Read each item and decide to 

STRONGLY 
AGREE 

2 3 4 5 
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9. 

PLEASE COMPLETE THE FOLLOWING FOR ALL CHILDREN UNDER 18 YEARS. 

INCLUDE ONLY CHILDREN FROM YOUR MARRIAGE/RELATIONSHIP WITH YOUR 
(EX-) SPOUSE. DO NOT INCLUDE CHILDREN FROM OTHER RELATIONSHIPS. 

IF YOU HAVE MORE THAN 5 CHILDREN PLEASE INCLUDE THE OLDEST, AND 
THE FOUR YOUNGEST CHILDREN. 

Child's First Name: 

Who has legal custody? 

~ . . . m o t h e r  

. . . f a the r  
3 . . . j o i n t  legal custody 
8...someone else has custody 
(Who?) 

Where does the chi ld l ive? 
~ . . .most ly with me 

. . .most ly-with my (ex-)spouse 
3...spends equal time with both 

of us. 
8...mostly with some else 
(Who?): 

Is this arrangement satisfactory? 
l . . . v e r y  sat isfactory 
2...somewhat sat isfactory 
3. . .neutra l  
4...somewhat unsatisfactory 
5. . .very unsatisfactory 

(Optional): Teacher's name 

Name Of School 

Sex: l . . .Male 2...Female 

AGE: 

Is there any disagreement over each 
of these issues? 

CUSTODY VISITATION 

l...none l...none 
2 . . . l i t t l e  2 . . . l i t t l e  
3...some 3...some 
4...a lot  4. . .a lot  
7.. .don't  know 7. . .don' t  know 

I f  there are disagreements, approx- 
imately how long have you and your 
(ex-)spouse been in dispute over 
the custody and/or v i s i t a t i on  of 
the child? 

months/years 
(Circle One) 

Child's First  Name: 

Who has legal custody? 
].. .mother 
2 . . . fa ther  
3 . . . j o i n t  legal custody 
8...someone else has custody 
(Who?) 

Where does the chi ld l ive? 
] , . .most ly  with me 
2,..mostly wi~h my (ex-)spouse 
3..spends equal time with both 

of US: 
8...mostly with some else 
(Who?): 

Is this arrangement satisfactory? 
l . . . ve ry  sat isfactory 

!2...somewhat satisfactory 
3. . .neutra l  
4...somewha~ unsatisfactory 
5. . .very unsatisfactory 

(Optional): Teacher's name 

Name of School 

Sex: l...Male 2...Female 

AGE: 

Is there any disagreement over each 
of these issues? 

CUSTODY VISITATION 

l,..none 1...none 
2 . . . l i t t l e  2 . . . l i t t l e  
3...some 3...some 
4.. .a lot  4. . .a loz 
7. . .don ' t  know 7...don'~ know 

I f  there are disagreements, approx- 
imately how.long have you and /our 
(ex-)spouse been in dispute over 
the custody and/or v i s i t a t i on  of 
the child? 

months/years 
(Ci rc]e One) 

2:57-67 
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Ch i l d ' s  F i r s t  Name: 

~ho has legal custody? 
. . . .  mother 
2 . . . f a t h e r  
3 . . . j o i n t  legal  custody 
8. . .someone e lse has custody 
(Who?) 

Where does the child live? 
l . . .mostly with me 
2...mos~ly with my (ex-)spouse 
3...spends equal time with both 

of us. 
8...mostly with some else 
(Who?): 

Is th i s  arrangement s a t i s f a c t o r y ?  
. . . v e r y  s a t i s f a c t o r y  

2. . .somewhat s a t i s f a c t o r y  
3 . . . n e u t r a l  
4. . .somewhat u n s a t i s f a c t o r y  
5 . . . v e r y  u n s a t i s f a c t o r y  

(Op t i ona l ) :  Teacher 's  name 

Name o f  School 

r 

Sex: l . . . M a l e  2 . . .Female  

AGE: 

Is there any disagreement over  each 
of  these issues? 

CUSTODY VISITATION _ 

l . . . n o n e  . l . . . n o n e  
2 . . . l i t t l e  2 . . . l i t t l e  
3.. .some 3. . .some 
4 . . . a  lot 4 . . . a  l o t -  
7 . . . d o n ' t  know 7 . . . d o n ' t  know 

i f  there are disagreements,  app,'o×- 
imately how long have you and /our 
(ex-)spouse been in dispute over 
the custody and/or v is i tat ion of 
the child? 

months/years 
( C i r c l e  One) 

Ch i l d ' s  F i r s t  ~ame: 

Who has ]ega~ custody? 
. . . m o t h e r  

2 . . . f a t h e r  
3 . . . j o i n t  lega l  custody 
8. . .someone e ise has custody 
(Who?) 

Where does the child live? 
l . . .mostly with me 
2...mostly with my (ex-)spouse 
3. . .spends equal t ime w i th  both 

of US. 
8...mostly with some else 
(Who?): 

Is th is  arrangement s a t i s f a c t o r y ?  
l . . . v e r y  s a t i s f a c t o r y  
2. . .somewhat ~ac i s fac to ry  
3 . . . n e u t r a l  
~.. .somewhat unsa t i s faczo ry  
~ . . . v e r y  unsa~is facsory 

~9o t i ona l ) :  Teacher 's name 

!4ame o f  School 

Sex: l . . . M a l e  2. . .Fema!÷ 

AGE: 

Is there any disagreement over e~ch 
of  these issues? 

CUSTODY VISITATION 

l . . . n o n e  l . . . n o n e  
2 . . . l i t t l e  2 . . . .  l i t t l e  
3. . .some 3. . .some 
4 . . . a  l o t  a . . . a  l o t  
7 . . . don~ t  know 7 . . . d o n ' t  know 

I f  there  are disagreements,  approx-  
imate ly  how long have you and /ou r  
(ex-)spouse been in d ispute  over  
the custody and/or  v i s i t a t i o n  of  
the ch i ld?  

months/years 
(Circle One) 

3:12-22 
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11. 

Ch i ld ' s  F i r s t  Name: 

Who has legal custody? 
l . . . m o t h e r  
2 . . , f a t h e r  
3 . . . j o i n t  legal custody 
8...someone else has custody 
(Who?) 

Where does the ch i ld  l ive? 
l . . . m o s t l y  wi th  me 
2 . . .mos t l y  w i th  my (ex-)spouse 
3. . .spends equal t ime wi th both 

of  us. 
8 . . .mos t l y  w i th  some else 
(Who?): 

Is this arrangement satisfactory? 
l . . . very  satisfactory 
2...somewhat satisfactory 
3...neutral 
4...somewhat unsatisfactory 
5...very unsatisfactory 

(Optional): Teacher's name 

Name of Schoo] 

Sex: l . . . M a l e  2. . ;Female 

AGE: 

Is there any disagreement over eacr 
of these issues? 

CUSTODY VISITATION 

l...none l...none 
2 . . . l i t t l e  2 . . . l i t t l e  
3...some 3...some 
4.. .a lot  4...a lot  
7. . .don' t  know 7.. .don' t  know 

I f  there are disagreements, approx- 
imately how long have you and your 
(ex-)spouse been in dispute over 
the custody and/or v is i tat ion of 
the child? 

months/years 
(Circle One) 

Now, we would-like some detailed information about ONE of the children. 

Do you and your (ex-) spouse have any children aged 4-16? 

i . . .YES I 2....0 
Please enter the name of your 
OLDEST / YOUNGEST (or ONLY) 
ch i l d  here and complete the 
check l i s ts  on the next pages 
fo r  th is  ch i l d .  
F i r s t  name: 

Please enter the name of your 
OLDEST (or ONLY) child here and 
complete checklists on the next 
pages for this child. 

First name: 

3:3~-,"4 

I 



12. 

CHILD CHECKLIST 

NOT AT VERY 
ALL TRUE TRUE 

This c h i l d  is p r e t t y  s a t i s f i e d  
with the present c~stody arrangement . . . . . . .  I 2 3 4 5 9 

She/he is pretty sat is f ied with 
the present v i s i ta t ion  arrangement . . . . . . . . .  i 2 3 4 5 9 

I t  is easy for me to show this child 
affection or sympathy . . . . . . . . . . . . . . . . . . . . .  I 2 3 4 5 9 

This chi ld won't talk about the divorce . . .  1 2 3 4 5 9 

She/he became more responsible and mature 
as a result  of the separation . . . . . . . . . . . . .  1 2 3 4 5 9 

I think this chi ld understands what the 
custody/vis i tat ion problem is about . . . . . . .  i 2 3 4 5 9 

This child is angry at father because of 
tbe divorce . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  i 2 3 4 5 9 

I t  is easy for me to ta lk  to this child 
about h i s / h e r  personal problems . . . . . . . . . . .  i 2 3 4 5 9 

[ f i nd  mysel f  con f i d i ng  a l o t  in t h i s  
c h i l d .  I share my personal problems, 
f i n a n c i a l  w o r r i e s ,  f u t u re  plans . . . . . . . . . . .  i 2 3 4 5 9 

This c h i l d  wor r ies  t ha t  she/he is tak ing  
sides with one parent . . . . . . . . . . . . . . . . . . . . .  I 2 3 4 5 9 

Generally my relat ionship with this 
child is good . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 2 3 4 5 9 

This chi ld needs more routine or 
s t a b i l i t y  in her/his l i f e  . . . . . . . . . . . . . . . . .  I 2 3 4 5 9 

This child became closer to sibl ings 
as a result of the marital separation . . . . .  1 2 3 4 5 9 

Th i sch i l d  is angry at mother because 
of the divorce . . . . . . . . . . . . . . . . . . . . . . . . . . . .  i 2 3 4 5 9 

This chi ld accepts the divorce or 
separa t ion  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  i 2 3 4 5 9 

This c h i l d  does not con f ide  in  me, she/he • 
seems distant and aloof . . . . . . . . . . . . . . . . . . . .  i 2 3 4 5 9 

This chi ld takes sides with one parent 
against the other . . . . . . . . . . . . . . . . . . . . . . . . . .  i 2 3 4 5 9 

Generally my (ex-) spouse has a good 
relationship with this child . . . . . . . . . . . .  I 2 3 4 5 9 

This child feels she/he caused the divorce . I 
2 3 4 5 9 

Within the last year have the following occurred in this chi ld 's l i fe?  

Changed Schools... 

Moved from one parent's home 
to the o ther 's . . .  

Held back a grade in school... 

Moved (along with parents).. .  

Don't 
No Yes Know 

l 2 7 

1 2 7 

1 2 7 

1 2 7 

DOESN'T 
APPLY 
OR 

DON'T KNOW 

3:45 

3:46 

3:47 

3:48 

3:49 

3:EO 

3:51 

3:52 

3:53 

3:54 

3:55 

3:56 

3:57 

3:58 

3:59 

3:60 

3:61 

3:62 

3:C3 

3:64' 

3:65 

3:G6 

~:67 

I 
I 
I 
I 
I 
I 
I 
I 
I 
! 

I 
I 
I 
I 
I 
I 
I 
I 
I 



3 Below is a list of items that describe children. 
this child in the last month or so? 

I 

0 1, 2 1. 
0 1 2 2. 

I 
Acts too young for his/her age 
Allergy (describe): 

I 
I 
I 
I 
I 

0 1 2 3. Argues a lot 
0 1 2 4. Asthma 

0 1 2 5. Behaves like opposite sex 
0 1 2 6. Bowel movements outside toi let  

0 1 2 7. Bragging, boasting 
0 1 2 8. Can't concentrate, can't pay attention for long 

0 1 2 9. Can't get his/her mind off  certain thoughts; 
obsessions (describe) : 

0 1 2 10. Can't sit still, restless, or hyperactive 

0 1 2 11. Clings to adults or too dependent 

0 1 2 12. Complains of  loneliness 

I 0 1 2 13. 
0 I 2 i4.  

0 1 2 15. 

I 0 1 2 16. 

0 1 2 17. 

I 0 1 2 18. 

0 1 2 19. 
0 1 2 20. 

I 0 1 2 21. 

0 1 2 22. 

m o 1 2 23. 
0 1 2 24. 

m 0 1 2 25. 
0 1 2 26, 

Confused or seems to be in a fog 
Cries a lot  

Cruel to animals 

Cruelty', bullying, or meanness to others 

Day-dreams or gets lost in his/her thoughts 
Deliberately harms self or attempts suicide 

Demands a lot  of attent ion 

Destroys his/her own things 

Destroys things belonging to his/her family or 
other children 
Disobedient at home 

Disobedient at school 
Doesn't eat well 

Doesn't get along wi th other children 

Doesn't seem to feet gui l ty after misbehaving 

I 
I 
I 

0 1 2 
0 1 2 

0 1 2 

27. Easily jealous 
28. Eats or drinks things that are not food 

29. 

(describe): 

Fears certain animals, situations, or places, 

other than school (describe): 

I 
0 1 2 30. Fears going to school 

How often has each item been true of 

0 1 2 31. 

0 1 2 32. 
0 1 2 33. 

Fears he/she might think or do something 
bad 

Feels he/she has to be perfect 

Feels or complains that no one loves h im/her  

0 1 2 34. Feels others are out to get h im/her  
0 1 2 35. Feels worthless or inferior 

0 1 2 36. Gets hurt  a lot, accident-prone 
0 1 2 37. Gets in many fights 

0 1 2 38. Gets teased a lot 
0 1 2 39. Hangs around wi th children who get in 

trouble 

0 1 2 40. Hears things that aren't there (describe): 

0 1 2 41. Impulsive or acts w i thou t  th ink ing 

0 1 2 42. Likes to be alone 
0 1 2 43. Lying or cheating _. ,.~ 

0 1 2 44. Bites fingernails ¢: 
0 1 2 45. Nervous, highstrung, or tense 

0 1 2 46. Nervous movements or twi tch ing (describe): 

0 1 2 47. Nightmares 

0. 1 2 48. Not liked by other children 
0 1 2 49. Constipated, doesn't move bowels 

0 1 2 50. Too fearful or anxious 
0 1 2 51. Feels dizzy 

0 1 2 52. Feels too gui l ty 
0 1 2 53. Overeating 

0 1 2 54. Overtired 
0 1 2 55. Overweight 

0 1 2 
0 1 2 
0 1 2 
0 1 2 

56. 

0 

0 
0 
0 

Physical problems w i thou t  known medical 
cause: 
a. Aches or pains 

b. Headaches 
c. Nausea, feels sick 
d. Problems wi th eyes (describe): 

e. Rashes or other skin problems 

f. Stomachaches or cramps 
g. Vomit ing,  throwing up 
h. Other (describe): 



!d-.  

0 1 2 57. 
0 1 2 58. 

0 1 2 59. 
0 1 2 60. 

0 1 2 61. 
0 1 2 62. 

0 1 2 63. 
0 1 2 64. 

0 1 2 65. 
0 1 2 66. 

0 1 2 67. 
0 1 2 68. 

0 1 2 69. 
0 1 2 70. 

0 1 2 71. 
0 1 2 72. 

0 1 2 73. 

0 1 2 74. 

0 1 2 75. 
0 1 2 76. 

0 1 2 77. 

0 1 2 78. 

0 1 2 79. 

0 1 2 80. 

0 1 2 81. 
0 1 2 82. 

0 1 2 83. 

Physically attacks people 
Picks nose, skin, or other parts of body 

(describe): 

Plays wi th own sex parts in public 
Play's wi th own sex parts too much 

Poor school work 
Poorly coordinated or clumsy 

Prefers playing w i th  older children 
Prefers playing wi th  younger children 

Refuses to talk 
Repeats certain acts over and over; 
compulsions (describe): 

Runs away from home 
Screams a lot 

Secretive, keeps things to self 
Sees things that aren't there (describe): 

Self-conscious or easily embarrassed 
Sets fires 

Sexual problems (describe): 

Showing off  or clowning 

Shy or t imid 

Sleeps less than most children 

Sleeps more than most children during day 
and/or night (describe): 

Smears or plays wi th bowel movements 

Speech problem (describe):, 

Stares blankly 

Steals at home 
Steals outside the home 

Stores up things he/she doesn't need (describe) 

0 1 2 84. 

0 1 2 85. 

0 1 2 86. 

0 1 2 . 87. 
0 1 2 88. 

0 1 2 89. 
0 1 2 90. 

0 1 2 91. 
0 1 2 92. 

0 1 2 93. 
0 1 2 94. 

0 1 2 95. 
0 1 2 96. 

0 1 2 97. 
0 - 1 2 98. 

0 1 2 99. 
0 1 2 100. 

0 1 2 101. 
0 1 2 102. 

0 1 2 103. 
0 1 2 104. 

0 1 2 105. 

0 1 2 106. 

0 1 2 107. 
0 1 2 108. 

0 1 2 109. 
0 1 2 110. 

0 1 2 111. 
0 1 2 112. 

113. 

0 1 2 

0 1 2 

0 1 2 

Strange behavior (describe): 

Strange ideas (describe): 

Stubborn, sullen, irr i table 

Sudden changes in mood or feelings 
Sulks a lot 

Suspicious 
Swearing or obscene language 

Talks about ki l l ing self 
Talks or walks in sleep (describe) 

Talks too m u c h  
Teases a lot  

Temper tantrums or hot temper 

Thinks about sex too much 

Threatens people 
Thumb-sucking 

Too concerned wi th  neatness or cleanliness 
Trouble sleeping (describe): 

Truancy, skips school 
Underactive, slow moving, or lacks energy 

Unhappy, sad, or depressed 

Unusually loud 

Uses alcohol or drugs (describe): 

Vandalism 

Wets self during the day 
Wets the bed 

Whining 
Wishes to be of opposite sex 

Withdrawn, doesn't g=t involved w i th  others 
Worrying 

Flease wr i te  in any problems your child has 
tha twere  not  listed above: 

I 
I 
I 
I 
I 
I 
I 
I 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
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15. 

THANK YOU FOR YOUR HELP! 

In order to learn more about what divorce is l ike for 
parents and their children we would l ike to talk with 
you, at your convenience, about your experiences. 

We would also like an interviewer, experienced in work 
with children, to tal~ with your son or daughter. 

I f  you are wi l l ing to participate in this in-depth study 
our site researcher w i l l  contact you with more information. 

Are you wi l l ing to participate? 

YES 

AGAIN, THANK YOU FOR YOUR TIME. 

OFFICE USE ONLY 

Interviewer: 

Site : 

Date: 

LA: i m m e d  

CONN: negot: 

Mode: On site 
Phone 

In-person 

Spouse: yes 
no 

appt.  ~ s t i p  

y e s  n o  d .k .  

<{ 

I 
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VARIABLE: 

Mutality of Divorce Decision 

Ambivalence about the Divorce 

Attitude towards spouse 

Balance of power 

Communications 

Divorce Mediation Research Project 

PRE-TEST 

QUESTION 

When the issue of divorce was first 
seriously discussed, who do you 
think wanted the divorce most? 

How interested are you in getting 
back together with your (ex-) 
spouse 

LOCATION 
(CARD: ICOLUMN) SOURCE 

1:47 

1:48 

Taking all things together, how 
would you describe your relation- 
ship with your (ex-)spous e today? 

I'm angry at my (ex-)spouse 

1:49 

1:70 

When the two of you were married 
and there was a disagreement, how 
often were things resolved in your 
favor -- that is, how often did you 
"come out ahead" or win? 

Compared to your (ex-)spouse, how well 
are you able to present your side of 
a disagreement? 

Around the time you separated, approx- 
imately what percent of the family 
income were you contributing (for 
example, were you earning 10%, 50%, 
90% or what? 

Compared to your (ex-)spouse how well 
are you able to present your side of 
a disagreement? 

1:50 

1:51 

2:43-44 

1:51 

Denver Custody Medi- 
ation Project 

Item from Gay-Kitson 
"Attachment Index" 

"The Measurement of 
Communication Appre- 
hension in the Marri- 
age" William Powers 
and Kevin Hutchinson, 
J. of Marriage and 
the Family, Feb. 1979 



VARIABLE 

Counseling Orientation 

PAGE 2, 

QUESTION 

Usually I tried to work out 
problems myself instead of 
talking them over with my 
(ex-)spouse 

LOCATION 
(CARD: COLUMN) 

1:61 

My thoughts become jumbled and 
confused when discussing important 
issues with my (ex-)spouse 

Even in a casual conversation I felt 
I had to guard what I said 

I looked forward to talks with my 
(ex-)spouse 

I was comfortable in developing 
intimate conversations with my 
(ex-)spouse 

I usually came right out and told 
my (ex-)spouse what I meant 

During the marriage did you ever seek 
counseling, either as a couple or as 
an individual? 

1:62 

1:63 

1:64 

1:65 

1:66 

1:56 

If you sought counseling, how helpful 
was it (either to you as an individual 
or to the marriage)? 1:57 

Have you recently attended any lectures, 
workshops or discussion groups related 
to divorce, single parents or co- 
parenting? 1:58 

SOURCE 

"The Measurement of 
Communication Appre- 
hension in the 
Marriage" William 
Powers and Kevin 
Hutchinson, J. of 
Marriage and the 
Family, Feb. 1979, 
89-95 

I, 

Denver Custody Media- 
tion Project 

m m mm n m mu mm n n m m n mm m m mmm mm m n 
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VARIABLE 

Adjustment 

Pre-disposition to mediation 

Experience in court 

PAGE 3. 

qUESTION 
LOCATION 

(CARD: COLUMN) 

I find myself spending a lot 
of time thinking about my 
(ex-)spouse 1:67 

Sometimes I just can't believe 
we got a divorce 1:68 

I find myself wondering what 
my (ex-)sP0use is doing 1:69 

I feel I will never get over 
the divorce 1:71 

Do you think mediation should be 
required of all couples who 
disagree on custody or 
visitation? 2:1 

What chance do you think there 
is thatmediation will produce 
the kind of custody/visitation 
arrangement you would like 
(e.g., do you give it a 90% 
chance of success, a 0% chance, 
or what?) 2:2-3 

Is this a new divorce or modifica- 
tion? 1:32-33 

How many times would you estimate 
you have appeared in court on 
matters related to Custody and 
visitation? 2:7-8 

Have you had other experiences with 
the courts not related to your divorce 
(e.g., as a defendant, jury member or 
witness; in small claims, juvenile 
or traffic Court?)~i~T~!~ ~ 

SOURCE 

"Index of Attach- 
ment, Gay Kitson 



VARIABLE 

Pre-disposition to court 

Amount of contact with 
children 

Visitation problems and 
concerns 

PAGE 4~ 

QUESTION 

If you went to court right 
now, about what percent chance 
would you have of getting the 
kind of custody/visitation 
arrangement you would like 
(a 0% chance, a 50-50 chance, 
a 90% chance, or what?) 

Do youbelieve that judges often 
discriminate against or are unfair 
to fathers in awarding custody? 

LOCATION 
(CARD: .COLUMN) . 

2:4-5 

2 : 6  

Briefly describe when the parent not 
living with the children actually sees 
the children. How often are you able 
to make it for scheduled visitations? 
How often do you drop in to see your 
children outside of regular visitation 
times? 

How often do your children drop in 
to see you? 

How often do you talk with your 
children on the telephone? 

2:14-17 
2:27 

2:28 

2:29 

2:30 

Concerned about the chldren being 
spoiled by you or your (ex-)spouse 

Children spend too much time with 
your (ex-)spouse's parents or 
relatives 

Your (ex-)spouse says bad things 
about you to the children 

Not getting the children back on 
time after a visit 

2:21 

2:22 

SOURCE 

Denver Custody 
Mediation Project 

David Olsen's study 
of the Domestic Re- 
lations Division of 
Hennepin County 

Denver Custody 
Mediation Project 

2:23 " 

2:24 " 

m m mm n m mmo m n m m m m m mmm ~ n m 
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VARIABLE 

Visitation problems and 
concerns 

Flexibility of contact 

Co-parenting 

L 

PAGE 5. 
LOCATION 

QUESTION (CARD: COLUMN) SOURCE 

Finding things to do or places to 
go with the children 

Concerned about the children's 
well-being or safety in your 
(ex-)spouse's home (e.g., 
drugs, violence,neglect) 

How often do you feel awkward 
visiting with your children? 

How often do the children seem 
awkward or uncomfortable 
visiting with you? 

How often do the children seem 
angry, irritable, or upset 
during visitation? 

How often do you drop in to see 
your children outside of regular 
visitation times? 

How often do your children drop 
in to see you? 

Do you and your chldren feel free 
to telephone each other? 

When you and your (ex-)spouse discuss 
parenting, how often is the under- 
lying atmosphere one of hostility 
and anger 

Do you and your (ex-)spouse have 
basic differences"~f opi6~on about 
issues relating to childrearing? 

2:25 
Denver Custody 
Mediation Project 

2:26 " 

2:31 

2:33 

2:34 

2:28 

2:29 

2:32 

2:35 

2:36 

David Olsen's 
study of the 
Domestic Rela- 
tions Division 
of Hennepin 
County, Minn. 

Jean Goldsmith 
and Constance 
Ahrons "Divorced 
Family Systems" 
co-parenting 
scale, 1979 



VARIABLE 

Co-parenting 

Economic stress 

Evaluation of attorney 

Attorney's attitude 
to mediation 

Social Acquiesence 

~UESTION 

PAGE 6. 
(,OCAT[ON 

<CARD : COLUMN) 

Would you say your (ex-)spouse 
is a help to you in raising 
the children? 2:37 

What is your own individual income 
today (before taxes)? 

How much financial strain are you 
feeling these days? 

2:38-42 

2:45 

Would you say your present lawyer's 
fees are outrageous, too high, reason- 
able for the amount of work done? 

As of today, how satisfied are you 
with the job your lawyer is doing 
concerning the divorce or 
custody issues? 

2:46 

2:47 

If you are going to use the mediation 
services of the court, how did your 
lawyer react to the idea of mediation? 2:48 

No matter who l'm talking to l'm always 
a good listener 2:49 

I sometimes try to get even rather than 
forgive and forget 2:50 

SOURCE 

JeanGoldsmith 
and Constance 
Ahrons "Divorced 
Family Systems" 
co-parenting 
scale, 1979 

Denver Custody 
Mediation Project 

"A short Social 
Desirability 
Scale", Herbert 
J. Greenwald & 
Yoichi Satow, 
Psychological 
Reports, 1970. 

mm m mm m m mid | | | | | m m  m mmm mmm m m mm 
W 
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VARIABLE 

Social Acquiesence 

Authoritarianism 

PAGE 7. 

qUESTION 

I sometimes have taken unfair 
advantage of another person 

f 

I'm always courteous, even to 
people who are disagreeable 

What young people need most of 
all is strong discipline by 
their parents 

Most people who don't get ahead 
just don't have enough will power 

A few strong leaders could make this 
country better than all the talk and 
laws 

People sometimes say an insult to 
your honor should not be forgotten. 
Do you agree with that? 

LOCATION 
(CARD: COLUMN) 

2:51 

2:52 

2:53 

2:54 

2:55 

2:56 

SOIIRCE 

"A Short Social 
Desirability 
Scale" Herbert 
J. Greenwald & 
Yoichi Satow, 
Psychological 
Reports, 1970. 

"Four Item F- 
Scale" from 
Political Person- 
alityand Elect- 
oral Choice, 
American Politi- 
cal Science 
Review, 49, 1955: 
173-190 



VARIABLE 

Issues and degree of 
dispute 

Compliance with agreement 

QUESTION 

PAGE 8. 

There are many issues to be 
resolved in a divorce. Do you 
and your (ex-)spouse have an 
understanding or agreement 
on the following? 

Division of property 
Spouse Support/Alimony 
Child support 

How satisfied are you with the 
amount of time you spend with 
your children? 

What are your feelings about the 
present legal custody arrangement? 

How satisfied or dissatisfied are 
you with your present level of 
involvement with your children? 

Do you make/receive these [child 
support] payments regularly? 

When is the parent not living the 
children SUPPOSED to see the 
children - when does this parent 
ACTUALLY see the children? 

How often are you able to make it 
for scheduled visitation? 

LOCATION 
(CARD: COLUMN) 

1:39 
1:40 
1:41 

2:18 

2:19 

2:20 

1:46 

2:10-13 
2:14-17 

2:27 

SOURCE 

Denver Custody 
Mediation Project 

David Olsen's 
study of the 
Hennepin County 
Domestic Rela- 
tions Division 

m mm m umm m mo m m n mmmm ml m ~ m m m m m m 
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VARIABLE 

Child Adjustment 

m m m m mm m m m 

PAGE 9. 

QUESTION ~ 

This child is pretty satisfied 
with the present custody 
arrangement 

She/he is pretty satisfied with 
the present visitation arrangement 

It is easy for me to show this child 
affection or sympathy. 

This child won't talk about the 
divorce 

She/he became more responsible and 
mature as a result of the separation 

I think that this child understands 
what the custody/visitation problem 
is about 

This child is angry at father because 
of the divorce 

It is easy for me to talk to this 
child about his/her personal problems 

I find myself confiding a lot in this 
child. I share my personal problems, 
financial worries, future plans 

LOCATION 
(CARD: COLUI~) 

3:45 

3:46 

3:47 

3:48* 

3:49 

3:50 

3:51" 

3:52 

3:53 

This child worries that she/he is taking 
sides with one parent 3:54* 

Generally my relationship with this 
child is good 3:55 

3:56 

This child needs'~more roufifie or 
stability in her/his life 

3:57 
This child became cl0:~er to siblings 
as a r e s u l t  o f  t h e  m a r i t a l  s e p a r a t i o n  

m m m 

SOURCE 

Items marked with 
a star adapted 
from David 
Olsen's study of 
Hennepin County 
Domestic Rela- 
tions Division 



VARIABLE 

Child Adjustment 

PAGE 1 0 .  

QUESTION 

This child is angry at mother 
because of the divorce 

This child accepts the divorce 
or separation 

This child does not confide in me, 
she/he seems distant and aloof 

This child takes sides with one 
parent against the othe9 

Generally my (ex-)spouse has a 
good relationship with this 
child 

This child feels she/he caused the 
divorce 

LOCATION 
(CARD: COLUMN) 

3:58 

3:59 

3:60 

3:61 

3:62 

3:63 

SOURCE 

See Scale in Questionnaire 4:1-71 
5:1-44 

"The Child 
Behavior Check- 
list and Child 
Behavior Profile" 
Thomas M. Achen- 
bach 

m ~ U , n  M M ~ 1  p n n m m 
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THE DIVORCE MEDIATION RESEARCH PROJECT 

A Project Funded By 
The Administration For Children, 

Youth and Families, 
The Department of Health 

And Human Services 

Administered By The Association 
Of Family Conciliation Courts 

F i r s t  Post -Test  
(Phase I.I) 3 months 
a f t e r  mediat ion 

1981-1983 

Please Complete the Following: 

NAME: 

HOME PHONE: 

HOME ADDRESS: 

OFFICE PHONE: 

street city state zip 

Many people w i l l  move between the time of the f i r s t  and last interview. 
We would appreciate the name and phone number of someone, perhaps a parent, 
who will a'lways know how to reach you. This person need not l ive in your 
state. This person will not be contacted unless we are unable to locate you. 

CONTACT: 
name of person 

RELATIONSHIP TO YOU: PHONE: 

ADDRESS: 
street city state zip 

I 
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PLEASE COMPLETE ~ALL THE QUESTIONS. CIRCLE ONLY ONE ANSWER, 
BUT FEEL FREE TO WRITE NOTES EXPLAINING OR QUALIFYING YOUR 
ANSWERS. 

WHEN WE REFER TO YOUR "(EX-) SPOUSE", WE MEAN THE OTHER PARTY 
IN THIS DIVORCE, CUSTODY/VISITATION DISPUTE OR MEDIATION. 

What is your relationship to your (ex-) spouse? 

1 . . . s t i l l  living together, divorce in progress 
2... l iving apart, divorce not final 
3...divorced and living apart 
4...reconciled, back together 
8...other (explain:) 

Are you currently: 

l...reconciled with (ex-) spouse 
2...remarried (not to ex-spouse) 
3...dating, seeing someone special 
4...dating, not seeing anyone special 
5...not dating 
8...other (explain:) 

Taking all things together, how would you describe your relationship with 
your (ex-) spouse today? 

l...we're s t i l l  friends and i ts easy to cooperate 
2...our relationship is strained but we are able to cooperate 
3...we have too many hard feelings and problems to cooperate much 
4...cooperation is just about impossible 
5...we haven't spoken or tried to cooperate in months 
8...other (explain:) 

How interested are you in getting back together with your (ex-) spouse? 

l~..very interested 
2...somewhat interested 
3...no sure 
4...not very interested 
5...not at all interested 
8...other (explain:) 
9...we are back together 

I : I - I 0  
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Circle the number which best describes the way you are feeling these days. 

NOT AT ALL VERY MUCH 
MY FEELINGS MY FEELINGS 

I find myself spending a lo t  of time thinking 
about my (ex-) spouse . . . . . . . . . . . . . . . . . . . . . . . . . . . .  I 2 3 4 5 

Sometimes I just can't believe that we got 
a divorce (broke up) . . . . . . . . . . . . . . . . . . . . . .  ~ . . . . . .  I 2 3 4 5 

I f ind myself wondering what my (ex-) spouse 
is doing . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  I 2 3 4 5 

I'm angry at my (ex-) spouse . . . . . . . . . . . . . . . . . . . . .  I 2 3 4 5 

I feel I w i l l  never get over the divorce . . . . . . . . .  I 2 3 4 5 

Now we'd l ike to f ind out how you and your (ex-) spouse get along today as 
PARENTS. Circle the number that best describes your situation. 

When you and your (ex-) spouse discuss parenting 
issues, how often is the underlying atmosphere 
one of hos t i l i t y  or anger? . . . . . . . . . . . . . . . . . . . . . . .  I 2 3 4 5 9 

Do you and your (ex-) spouse have basic 
differences, of opinion~about chi ld rearing? . . . . . .  I 

Would you say that your (ex-) spouse is a 
help to you in raising the children? . . . . . . . . . . . . .  ] 

2 3 4 5 9 

2 3 4 5 9 

During the last three or four months have you seen a counselor or therapist? 

lo..Yes 
2...No 

During the last 3 or 4 months have you attended any lectures, workshops 
or discussion groups related to divorce, jo in t  custody, single parenting, 
or co-parenting? 

1...No 
2...Yes . . . . . . . . .  : . . . . .Do you remember who offered the program or where 

i t  was presented? Please describe: 

Within the last three months have you been to court on any issues NOT related 
to you r divorce or custody and vis i tat ion? 

l . . .Yes 
2...No 
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l 16 

l 17 
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3. 

Which phrase best describes the way you now feel about the custody/visitation 
dispute? 

1...the dispute has been settled 
2 . . . I ' ve  def ini tely made progress 
3 . . . I ' ve  made a l i t t l e  progress 
4 . . . I ' ve  made no progress 
8...other (explain:) 
9...custody/visitation were never in dispute 

Within the last three months has there been any court action on issues 
related to your divorce or custody/visitation? 

l. . .Yes ' 
2 . . .No 
7 . . . D o n ' t  know 

What was the nature of this. action? (CIRCLE ALL THAT 
APPLY): 

1...issued or received temporary restraining order 
2...issued or received contempt citat ion 
3...temporary custody hearing 
4...hearing to award permanent or f inal custody 
5...hearing to change custody or v is i tat ion 
6 . . . f i led  to change or arrange for child support 
7 . . . I f  these categories don't f i t  your experience, 

or you're uncertain which item to circ le,  
please describe what has happened in your case: 

Did you actually appear in court in the last 3 months 
or did only your attorney appear? 

I . . . I  appeared in court 
2...Only my attorney appeared 

Do you think being involved with attorneys, judges, and the legal system 
in general have made your relationship with your (ex-) spouse any different, 
either better or worse? 

1...made our relationship much better 
2...made our relationship a l i t t l e  better 
3...our relationship has not changed 
4...made our relationship a l i t t l e  worse 
5...made our relationship much worse 
8...other (explain:) 

Within the last. 3 or 4 months have you had a court hearing postponed? 

1...Yes, more than once 
2...Yes, once 
3...No 
7...Don't know 
8...Other (explain:) 
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4. 

Do you presently have a court hearing scheduled? 

1...Yes 
2...No, but we plan to schedule one 
3...No, we do not plan to schedule one 
7...Don't know 
8...Other (explain:) 

We would l ike your impressions of court hearings (not mediation 
or sessions with court counselors). 

I f  you have had a hearing, use your own experiences to answer the 
following. 

I f  you have NOT had a hearing, we would s t i l l  l ike your impressions 
of what you think i t  wi l l  be l ike. 

STRONGLY 
I think court hearings: DISAGREE 

Help you understand your (ex-) spouse's 
point of view . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 2 

Are biased against fathers . . . . . . . . . . . . . . . .  i 2 3 

Make you feel very defensive . . . . . . . . . . . . . .  1 2, 3 

Focus on the children's needs . . . . . . . . . . . . .  1 2 3 

Bring issues, problems and feelings out 
into the open . . . . . .  I 2 3 

Are tension-f i l led and unpleasant . . . . . . . . .  I 2 3 

Help you understand how the children feel . i 2 3 

Hearings are rushed, they are not given 
enough time . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  i 2 

Hearings allow your point of view to 
be expressed . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  I 2 

STRONGLY 
AGREE 

4 5 

4 5 

4 5 

4 5. 

DON'T 
KNOW 

9 

9 

9 

9 

4 5 9 

4 5 9 

4 5 9 

3 4 5 

3 4 5 

How satisfied are you with the job your attorney is doing or did in your 
divorceorcustody/visi tat ion dispute? 

l . . . ve ry  satisfied 
2...somewhat satisfied 
3...neutral 
4...somewhat dissatisfied 
5...very dissatisfied 
7...don't know (too l i t t l e  contact 
9...do not have an attorney 

etc.) 
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5. 

Would you recon~end your attorney to a friend who was getting a divorce? 

1. . .def in i te ly  would 
2...probably would 
3...not sure 
4...probably would not 
5 . . .def in i te ly  would not 
8...other (explain:) 

Approximately how much have you spent in attorney's fees to date? 

$ 

There are many issues to be settled in a divorce or 
custody dispute. Where do you and your (ex-) spouse 
stand on the following issues? 

THE DIVISION OF MARITAL PROPERTY 

Do you and your (ex-) spouse... 

1...have a court order on this issue 
2...have a written agreement, not yet a court order 
3...have an unwritten (verbal) agreement 
4 .... have no agreementyet . . . . . . . . . . . . . . . . . . . . . . . .  How much disagreement is 

there over this issue? 

l...none 
2...a l i t t l e  
3...some 
4...a great deal 
7...don't know 

IF YOU HAVE AN AGREEMENT: 

Which best describes how you 
reached this agreement? 

How satisfied are you with 
this agreement? 

i . . .o~ O~r ow~, i t  was not contested 
2 . . . i t  was contested, but settled out 

of court 
3...we settled in mediation (court 

counseling) 
4...we settled after leaving 

mediation (counseling) but before 
our hearing 

5...the issue was settled in a hearing 
8...other (explain:) 

1...very satisfied 
2...somewhat satisfied 
3...neutral 
4...somewhat dissatisfied 
5...very dissatisfied 
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6. 

THE PAYMENT OF CHILD SUPPORT 

Do you and your (ex-) spouse... 

1...have a court order on this 
2...have a written agreement, not yet a court order 
3...have an unwritten (verbal) agreement 
4...have no agreement yet . . . . . . . . . . . . . . . . . . . . . . . .  How much disagreement is 

there over this issue? 

1...none 
2...a l i t t l e  
3...some 
4...a great deal 
7...don't know 

I F  YOU HAVE AN AGREEMENT: 

Which best describes how you reached 
this agreement? 

l . . .on our own, i t  was not contested 
2 . . , i t  was contested but settled before 

We got to court 
3...we settled in mediation (court counseling) 
4...we settled after mediation (counseling) but 

before our hearing 
5 . . . i t  was settled in a court hearing 
8...other (explain:) 

How satisfied are you 
with this agreement? 

1...very satisfied 
2...somewhat satisfied 
3...neutral 
4...somewhat d issat is f ied 
5...very dissatisfied 
8...other (explain:) 

THE PAYMENT OF SPOUSAL SUPPORT (ALIMONY) 

Do you and your (ex-) spouse... 

1.:.have a court order on this issue 
2...have a written agreement, not yet a court order 
3...have an unwritten (verbal) agreement 
¢...have no agreement yet . . . . . . . . . . . . . . . . . . . . . . . . . . .  How much disagreement 
9...doesn't apply, spouse support not requested is there over this? 

1...none 
2...a l i t t l e  
3...some 
4...a great deal 
7...don't know 

IF YOU HAVE AN AGREEMENT: 

Which best describes how you reached 
this agreement? 

1...on our own, i t  was not contested 
2 . , . i t  was contested but settled before 

we got to court 
3. . .sett led in mediation (court counseling) 
4.. .sett led after mediation (counseling), 

but before our hearing 
5...sett led in a court hearing 
8...other (explain:) 

How satisfied are you 
with the agreement? 

l . . . very  satisfied • 
2...somewhat satisfied 
3...neutral 
4...somewhat dissatisfied 
5...very dissatisfied 
8...other (explain): 
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7. 

Which best describes you current employment situation? 

1.. . fu l l - t ime homemaker " 
2...employed fu11-time 
3...employed part-time 
4...unemployed, looking for work 
5...student 
8...other (explain:) 

How much financial strain are you feeling these days? 

1...no financial strain at al l  
2...very l i t t l e  financial strain 
3...some financial strain 
4 . . . .  a lot  off inancial s t ra in 
8...other (explain:) 

Are you presently. . .  
1...paying child Support . . . . . . . . . . . . .  amount per month $ 
2...receiving child support . . . . . . . . . .  amount per month $ 
3...neither paying nor receiving child support 
8...other (explain:) 

Do you make/receive these payments regularly? 

1...very regularly 
2...somewhat. regularly 
3...somewhat irregularly 
4. . .very i r regular ly  
g...not paying or receiving child support 

Has a custody investigation or study been ordered or conducted? 

1...NO I 
2...Ordered, but not completed • GO TO NEXT PAGE 
3...Yes, has been conducted 

Approximately when was this study conducted? How much did you pay for 
this service?$ 

month year 

In your Opinion how complete and 
thorough was this-study? 

1...very complete 
2...somewhat complete 
3...somewhat incomplete 
4...very incomplete 
7...don't know 

Did the investigator talk with 
your children? 

1... talkedwith al l  .the children 
2...talked with some children 
3...did not talk to children 
7...don't know 

Who did the investigator 
recommend to receive custody? 

1...mother 
2...father 
3...no recommendation 
7...don't know • 
8...other (explain:) 

How fa i r  and unbiased did 
the study seem? 

1...very fa i r  
2...somewhat fa i r  
3...somewhat unfair 
4...very unfair 
7...don't know 

Overall, how satisfied are 
you with the study? 

1...very satisfied 
2...somewhat satisfied 
3...somewhat dissatisfied 
4...very dissatisfied 
7...don't know 

How satisfied are you with 
the recommendation? 

1...very satisfied 
2...somewhat sat isf ied 
3...neutral 
o4,,.somewbat dissatisfied 
5...very dissatisfied 
7...don't know 
g...no recommendation was made 
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8. 
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HAVE YOU AND YOUR (EX-) SPOUSE DECIDED ON THE CUSTODY AND VISITATION OF 

l...NO, there is no agreement 
2...Don't know 

3...YES, we have a written agreement 
7...YES, we have a verbal agreement 

I I 
How much disagreen~nt is there over 
the custody and v is i tat ion of this 
child? 

1...none 
2...a l i £ t l e  
3...some 
4...a great deal 
7...don't know 

How do you think you wi l l  settle 
the issue of custody/visitation? 

-1...we wi l l  deal with i t  out of 
court 

2 . . . I  am going to let  my (ex-) 
spouse have his/her way, 

3...my (ex-) spouse has stopped 
fighting me 

4...we wi l l  probably have a 
court hearing- 

8...other (explain:) 

Who has legal custody? 

1. . . I  do 
2...my (ex-) spouse does 
3...we have joint. legal custody 
8...someone else has custody 

(Who? ) 

Where did you produceyour 
custody/visitation agreement? 

l .o . in  mediation or court 
counseling 

2...out of court, with help 
from attorneys 

3. . .ent i re ly on our own 
4. . . in  a court hearing 

Does your lawyer seem satisifed 
with your agreement? 

1...very satisfied 
2 . . . f a i r l y  satisfied 
3...neutral 
4 . . . f a i r l y  dissatisfied 
5...very dissatisfied 
7...don't know what s/he thinks 
9...don't have an attorney 
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Where does this child live? 

l . . .mostly with me 
2...mostly with my (ex-)spouse 
3...spends equal time with both parents 
8...mostly with someone else 

(Who? ) 

2:23 ! 

i 
Is. this where the child was l iv ing 3 or 4 months ago? 

1o..yes 
2...no 
7...don't know 

How satisfied are you with this custody arrangement? 

1...very satisfied 
2 . . . f a i r l y  satisfied 
3...neutral 
4 . . . f a i r l y  dissatisfied 
5...very dissatisfied 
8...other (explain:) 
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9. 

HAVE YOU AND YOUR (EX-) SPOUSE DECIDED ON THE CUSTODY AND VISITATION OF 

l...NO, there is no agreement 
2...Don't know 

3...YES, we have a written agreement 
7...YES, we have a verbal agreement 

I I 
How much disagreement is there over 
the custody and visitation of this 
child? 

1...none 
2 . . . a l i t t l e  
3...some 
4...a great deal 
7.. .don't  know 

How do you think you wil l  settle 
the issue of custody/visitation? 

L..we wi l l  deal with i t  out of 
court 

2 . . . I  am going to let my (ex-) 
spouse have his/her way 

3...my (ex-) spouse has stopped 
fighting me 

¢...we wi l l  probably have a 
court hearing 

B...other (explain:) 

Who has leg a] custody? 

i . . . I  do 
2...my (ex-) spouse does 
3...we have jo int  legal custody 
8...someone else has custody 

(Who? ) 

Where did you produce your 
custody/visitation agreement? 

1..°in mediation or court 
counseling 

2...out of court, with help 
from attorneys 

3. . .ent i re ly  on our own 
4. . . in  a court hearing 

Does your'lawyer seem sat is i fed 
with your agreement? 

1...very satisfied 
2 . . . f a i r l y  satisfied 
3...neutral 
4 . . . f a i r l y  dissatisfied 
5...very dissatisfied 
7...don't  know what s/he thinks 
9.. .don't  have an attorney 

Where does this child live? 

1...mostly with me 
2...nmstly with my (ex-)spouse 
3...spends equal time with both parents 
8...mostly with someone else 

(Who? ) 

Is this where the child was living 3 or 4 months ago? 

1...yes 
2...no 
7.. .don't  know 

How satisfied are you with this custody arrangement? 

1...very satisfied 
2 . . . f a i r l y  satisfied 
3...neutral 
4 . . . f a i r l y  dissatisfied 
5...very dissatisfied 
8...other (explain:) 
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lO. 

HAVE YOU AND YOUR (EX-) SPOUSE DECIDED ON THE CUSTODY AND VISITATION OF 

l...NO, there is no agreement 
2...Don't know 

3...YES, we have a written agreement 
7...YES, we have a verbal agreement 

How much disagreement is there over 
the custody and v is i tat ion of this 
child? 

1...none 
2...a l i t t l e  
3...some 
4...a great deal 
7...don't know 

How do you think you wi l l  settle 
the issue of custody/visitation? 

1..oWe wi l l  deal with i t  out of 
court 

2o..I am going to le t  my (ex-) 
spouse have his/her way 

3...my (ex-) spouse has stopped 
fighting me 

4...we wi l l  probably have a 
court hearing 

8...other (explain:) 

Who has legal custody? 

l . . . I  do 
2...my (ex-) spouse does 
3...we have joint ' legal custody 
8...someone else has custody 

(Who? ) 

Where did you produce your 
custody/visitation agreement? 

1. . . in mediation or court 
counseling 

2...out of court, with help 
from attorneys 

3. . .ent i re ly on our own 
4. . . in  a court hearing 

Does your lawyer seem satisifed 
with your agreement? 

I .... very satisfied 
2 . . . f a i r l y  satisfied 
3...neutral 
4 . . . f a i r l y  dissatisfied 
5...very dissatisfied 
7o..don't know what s/he thinks 
9..odon't have an attorney 

Where does this child l i v e ?  

l.. .mostly with me 
2...mostly with my (ex-)spouse 
3...spends equal time with both parents 
8...mostly with someone else 

(Who~ ) 

Is this where the child was l iv ing 3 or 4 months ago? 

1...yes 
2...no 
7...don't know 

How satisfied are you with this custody arrangement? 

1...very satisfied 
2 . . . f a i r l y  satisfied 
3...neutral 
4 . . . f a i r l y  dissatisfied 
5...very dissatisfied 
8...other (explain:) 
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Below are a l i s t  of problems some people have with v is i ta t ion .  
How often are these a problem for you? ///%--...<.- 

Concerned that your children are being 
spoiled by you or your (ex-) spouse . . . . . . . . . . . . . . .  i 2 3 4 g 

Children spend too much time with you 
(ex-) spouse's parents or other relatives . . . . . . . . .  1 

Your (ex-) spouse says bad things 
about you to the children . . . . . . . . . . . . . . . . . . . . . . . . .  1 

2 3 4 9 

2 3. 4 9 

Not getting the children back on 
time after a v i s i t  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  i 2 l 3 4 9 

Finding things to do or places to 
go with the children . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  •.1 2 3 4 g 

Concerned about the children's wellbeing 
in your (ex-) spouse's home (e.g., drugs, 
violence, or neglect) . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  i 2 3 4 g 

IF YOU HAVE CUSTODY OF ALL THE CHILDREN, OR IF THE CHILDREN 
SPEND EQUAL AMOUNTS OF :FT)~E WITH BOTH RARENTS, GO ON TO THE 
NEXT PAGE. 

IF YOU DO NOT HAVE CUSTODY OF ALL THE-CHILDREN, PLEASE ANSWER 
THE FOL~QUESTIONS. 

Which best describes your situation? 

/ 
How often are you able to make i t  
for scheduled visitations? . . . . . . . . . . . . . . . . . . . . . . .  1 

How often do you drop in to see your 
children outside of regular v is i ta t ion times? . . . .  i 

How often do your children drop in to 
see you? . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  i 

Do you and your children feel free to 
telephone each other? . . . . . . . . . . . . . . . . . . . . . . . . . . . .  i 

How often do you feel uncomfortable, 
at least at f i r s t ,  when v is i t ing your children? . . I  

How often do the children seem uncomfortable 
v is i t ing  with you? . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  I 

How often do the children seem angry i r r i t ab le  
or upset during visi tat ion? . . . . . . . . . . . . . . . . . . . . . .  i 

2 3 4 9 

2 3 4 9 

2 3 4 9 

2 3 4 9 

2 3 4 9 

2 3 4 9 

2 3 4 9 
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12. 

About how many days per month is the parent not l iv ing with the children 
SUPPOSED to see the children? 

days per month 

About how many days per month does the parent not l iv ing with the children 
ACTUALLY see the children? 

days per month 

Compared to 3 months ago would you say the parent not l iv ing with the 
children sees the children more or less often today? 

l. . .sees them much less 
2...sees them somewhat less 
3...sees them about the same 
4°..sees them somewhat more often 
5...sees them much more often 
7.o.don't know 
8.o.other (explain:) 

How satisfied are you with the v is i tat ion arrangement? 

l . . . ve ry  satisfied 
2...somewhat sat is i f ied 
3...neutral 
4,..somewhat dissatisfied 
5..,very dissatisfied 
8 .... other (explain:) 

How satisfied are you with the amount of time you spend with your children? 

1...very satisfied 
2...somewhat satisfied 
3...neutral 
4...somewhat dissatisfied 
5...very dissatisfied 
8...other (explain:) 

Now we have a few questions specif ical ly about 

Within the last 3 months have you noticed any changes in the way th~is 
child is adjusting to the custody/visitation arrange ent or the dlvorce? 

1...NO 
2...YES . . . . . . . . . . . .  Compared to 3 months ago is this child doing... 
7...Don't know l...much better 

2...somewhat better 
3...somewhat worse 
4...much worse 

Overall, how well is this child adjusting to the divorce and the 
custody/visitation arrangement? 

1°..very well 
2 . . . f a i r l y  well 
3...not very well 
4 .... not adjusting well 

2:57-58 

2:59-60 

2:61-64 

2:65 

2:66 

2:67 

2:68 
2:69 

2:70 

2:71-83 
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13. 

How true are the fol lowing statements 
'about this child? 

NOT AT 
ALL TRUE 

This chi ld  is sat is f ied with the present 
custody arrangement . . . . . . . . . . . . . . . . . . . . . . . . . . . .  i 

This ch i ld  is sat is f ied with the present 
v i s i t a t i on  arrangement . . . . . . . . . . . . . . . . . . . . . . . . .  1 

I t  is easy for  me to show this chi ld 
af fect ion and sympathy . . . . . . . . . . . . . . . . . . . . . . . . .  1 

I f ind myself confiding a lo t  in th is  ch i ld .  
I share my personal problems, f inancial  
worries, future plans . . . . . . . . . . . . . . . . . . . . . . . . . .  1 

This ch i ld  became more responsible and mature 
as a resul t  of  the separation . . . . . . . . . . . . . . . . . .  i 

I think th is  chi ld  understands what the 
custody/v is i ta t ion problem is about . . . . . . . . . . . .  I 

Generally, my relat ionship with th is ch i ld  
is good . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 

This ch i ld  needs more ~outine and s t a b i l i t y  
in his/her l i f e  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 

Generally, my (ex-) spouse has a good 
re lat ionship with th is  chi ld . . . . . . . . . . . . . . . . . . .  1 

This chi ld  became closer to brothers and 
sisters as a resul t  of the marital separation . .  i 

This chi ld  feels she/he caused the divorce . . . . .  i 

This ch i ld  worries about taking sides 
with one parent . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . . . .  I 

This ch i ld  does not confide in me, seems 
distan~ and aloof . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 

This ch i ld  takes sides with one parent 
against the other . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 

This ch i ld  won't ta lk about the divorce . . . . . . . .  1 

This ch i ld  is angry at father because of 
the divorce . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  I 

This ch i ld  w i l l  not accept the divorce . . . . . . . . .  I 

This ch i ld  is angry at mother because of 
the divorce . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  i 

I t  is easy for  me to talk to this chi ld 
about his/her personal problems . . . . . . . . . . . . . . . .  1 

VERY 
TRUE 

DOESN'T 
APPLY 

2 3 4 5 9 

2 3 4 5 9 

2 3 4 5 9 

2 3 4 5 9 

2 3 4 5 9 

2 3 4 5 9 

2 3 4 5 9 

2 3 4 5 9 

2 3 4 5 9 

2 3 4 5 9 

2 3 4 5 9 

2 3 4 5 g 

2 3 4 5 9 

2 3 4 5 9 

2 3 4 5 9 

2 3 4 

2 3l 4 

5 9 

5 g 

2 3 4 5 9 

2 3 4 5 g 

Within the last  3 or 4 months have the fol lowing things happened in th is  
ch i l d ' s  l i f e?  

Changed schools . . . . . . . . . . . . . . . . . . . . .  

Moved from one parent'shome 
to the other's . . . . . . . . . . . . . . . . . . . . . .  

Held back a grade in school . . . . . . . . .  

Moved (along with parent) . . . . . . . . . . .  

Yes No Don't Know 

i 2 3 

1 2 3 

I 2 3 

i 2 3 

3:1 

3:2 

3:3 

3:4 

3:5 

3:6 

3:7 

3:8 

3:9 

,13':i0 
.3~): 11 

3 : 12~' 

3:13 

3:14 

3:15 

3:16 

3:17 

3:18 

3:19 

3:20 

~21 

3;22 

3.23 



14. 

Finally, we have some questions about mediation (you may know i t  better as 
THE CONCILIATION COURT or CUSTODY RESOLUTION COUNSELING). 

Do you think mediation should be mandatory for couples who cannot agree 
on custody or visitation? 

1 . . .de f in i te l y  should be 
2,..probably should be 
3...neutral 
4o..probab!y should not be 
5 . . .def in i te ly  should not be 
7...don't know 
9...don't know what mediation is l ike 

Have you completed mediation? 

l . . . n o  
2...yes , . . . . . . . . . . .  Do you remember about when your last mediation 

session was held? 

Month 

How many mediation sessions were held? 

About how many hours were spent in mediation? 

sessions 

hours 

How successful'would you say your mediation was? 

1...very successful 
2 , . . f a i r l y  successful 
3...a litt~l~e successful 
4...not very successful 
5...not at a l l  successful 
7...don't know 
8...other (explain:) 

What issues were settled? (CIRCLE ALL THAT APPLY): 

1..otemporary v is i ta t ion arrangement 
2...permanent or f inal v is i tat ion arrangement 
3...temporary custody 
4...permanent or f inal custody 
5...no issues settled 
8...other (explain) 

Do you think mediation made a difference in the way you and your (ex-) spouse 
get along? 

1...made i t  much better 
2ooomade i t  somewhat better 
3o..made no difference• 
4o..made i t  somewhat worse 
5.o.made i t  much worse 

Would you recommend mediation to your friends i f  they had a custody or 
v is i tat ion problem? 

l . . . de f i n i t e l y  would 
2...probably would 
3...probably would not 
4 . . .de f in i te ly  would not 
7...don't know 

3:24 

3:25 

3:26-27 

3:28-29 

3:30-31 

3:32-33 

3:34 

3:35 

3:36 

3:37 
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15. 

Would you recommend your mediator(s) to these friends? 

1 . . . d e f i n i t e l y  would 
2...probably would 
3...probably would not 
4 . . . d e f i n i t e l y  would not 
7 . . .don ' t  know 

BELOWARE A SERIES OF STATEMENTS WHICH DESCRIBE SOME PEOPLE'S FEELINGS 
AND EXPERIENCES WITH MEDIATION (or Court Counseling). PLEASE INDICATE 
HOW TRUE THE STATEMENT IS FOR YOU. 

NOT AT 
ALL TRUE 

Mediation helped me understand my 
(ex-) spouse's point of view . . . . . . . . . . . . . . .  , . . . .  I 

The sessions focused on the chi ldren's 
needs and welfare . . . . . . . . . . .  ~ . . . . . . . . . . . . . . . . . . .  I 

I always f e l t  I was on the defensive . . . . . . . . . . . . .  i 

Mediation spent too much time 
dealing with the past . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 

Mediator(s) kept the discussion on the track . . . .  I 

I had to wait too long to get into mediation . . . .  1 

Mediation brought issues, problems, and 
feelings out into the open . . . . . . . . . . . . . . . . . . . . . .  1 

Mediation d idn ' t  allow enough time to deal 
with the past (e.g.,  causes of the break-up) . . . .  1 

My (ex-) spouse pressured me into an agreement , .  I 

I never f e l t  comfortable expressing 
how I rea l l y  f e l t  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 

I t  was cer ta in ly  better than going to court . . . . .  1 

I expected and wanted more legal advice . . . . . . . . .  1 

Mediation helped ident i fy  lots of ways to 
arrange custody and v i s i t a t i on  . . . . . . . . . . . . . . . . . .  i 

Mediator(s) did not seem to understand 
the underlying or real issues and problems . . . . . . .  I 

Mediation gave me a chance to express 
my own point of view . . . . . . . . . . . . . . . . . . . . . . . . . . . .  I 

The sessions(s) were very tension f i l l e d  
and unpleasant . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  i 

The mediator(s) provided information 
on ch i ld  development and chi ldren's needs . . . . . . . .  1 

I f e l t  angry during much of the session(s) . . . . . . .  i 

The mediator(s) pressured me and/or my 
(ex-) spouse into an agreement . . . . . . . . . . . . . . . . . .  I 

Mediation was confusing." I d idn ' t  
rea l l y  understand what was supposed 
to happen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  i 

VERY 
TRUE 

2 3 4 5 9 

2 3 4 5 g 

2 3 4 5 9 

2 3 4 5 9 

2 3 4 5 g 

2 3 4 5 9 

2 3 4 5 9 

2 3 4 5 9 

2 3 4 5 9 

2 3 4 5 9 

2 3 4 5 9 

2 3 4 5 9 

2 3 4 5 g 

2 3 4 5 9 

2 3 4 5 9 

2 3 4 '5 9 

2 3 4 5 9 

2 3 4 5 9 

2 3 4 5 9 

2 3 4 5 g 

DON'T 
KNOW 

3:38 

3:39 

3:40 

3:41 

3:42 

3:43 

3:44 

3:45 

3:46 

3:47 

3:48  

3:49 

3:50 

3:51 

3:52 

3:53 

i 
3:54 

3:55 

3:56 

3:57 

3:58 



VERY DON'T 
TRUE KNOW 

16. NOT AT 
ALL TRUE 

II f e l t  f a i r l y  comfortable and relaxed . . . . . . . .  I 2 3 4 5 9 

Mediation was rushed, i t  should 
have taken more time . . . . .  " . . . . . . . . . . . . . . . .  1 2 3 4 5 9 

Mediation helped me better understand 
my own feelings and needs . . . . . . . . . . . . . . . . . . . .  1 2 3 4 • 5 g 

The mediator(s) presented to my (ex-) 
spouse and me the custody/visitation 
arrangement they f e l t  would work best for us . 1 2 3 4 5 9 

Did the mediator(s) talk to any of the following people about the custody 
or v is i ta t ion problem? (CIRCLE ALL THAT APPLY): 

mediator(s) spoke to: 

1...only me (ex-) spouse and mR 
2...our attorneys 
3...my mother and/or father 
4...my (ex-) spouse's parents 
5,..my new spouse 
6...my (ex-) spouse's new partner 
7...our children 
8...other (explain:) " 

IF THE MEDIATOR(S) SPOKE WITH YOUR CHILDREN, PLEASE ANSWER THE FOLLOWING: 

Were al l  of l thechildren, seen? 

1...yes 
2...no . . . . . . . . . . . . . .  What are the ages of the childfen who were seen? 

years years 

years years 

How did you feel about having the mediator(s) speak with your children? 

1. . . l iked the idea very much 
2. . . l iked the idea somewhat 
3...neutral 
4. . .d is l iked the idea somewhat 
5.. .dis l iked the idea very much 

Did the mediator(s) talk to the children alone, or were you and your 
(ex-) spouse present? 

1..,one of uswas present 
2...we both were present 
3o..children were seen alone 
4...children were seen alone and also 

with parents present 
8...other (explain:) 

Did the mediator(s) share with you and your (ex-) spouse What they learned 
from the children? 

1...yes 
2...no 

3:59 

3:60 

3:61 

3:62 

3:63-69 

3:70-80 

4:1 

4 :2-3 

4:3-4 
4:5-6 
4:7-8 

4:g 

4:10 

4:11 
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OFFICE USE: 

Site: 

Date 

• ~ THANK YOU FOR YOUR HELP! *" 

Mode: 1..mail 2..phone 

Sp at T2: l . .yes 2..no 

3..other 
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T}~ DIVORCE MEDIATION RESFARCH P ~  

FOLLOW-UP I 

VARIABLE LIST 

Ambivalence About 
the Divorce 

aUESTION LOCATION 
(Card:Column) 

How interested are you in. getting 
back together with your (ex-) 
spouse? 1:14 

SOURCe 

Denver Custody 
Mediation Project 

Attitudes Towards 
Spouse 

Counseling Orientation 

Taking all things together, 
how would you describe your 
relationship with your (ex-)spouse? 1:13 

I'm angry at my (ex-) spouse 1:18 

During the last 3 or 4 
months have you seen a oounselor 
or therapist? 

During the last 3 or 4 months 
have you attended any lectures, 
workshops or discussion groups 
related to divorce, single parents 
or co-parenting? 

1:23 

1:24 

Item frcmGAy-Kitson 
Attachment Index 
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VARIABLE 

Adjustment 

QUESTION 

I find myself spending alot 
of time thinking about my 
(ex-) spouse 

LOCATION 
(Card:Column) 

i:15 

SOURCE 

Index of Attachment 
Gay Kitson 

Sometimes I just can't believe 
we got a divorce 

I find myself wondering what 
my (ex-) spouse is doing 

I feel I will never get 
over the divorce 

i:16 

1:17 

i:19 

Experience in Court Within the last 3months have 
you been to court on any issues 
not related to yourdivorce 
or custody and visitation? 

Within the last 3 months has 
there beenany court action 
on issues related to your 
divorce or custody and visitation? 

What was the nature of this action? 

1:25 

1:27 

1:28-31 

Evaluation of Court I think oourt hearings: 

Help you understand your (ex-) 
spouse's point of view 

Are biased against fathers 

Make you feel very defensive 

Focus on the children's needs 

1:37 

1:38 

1:39 

1:40 
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VARIABLE QUESTION 

Bring issues, problems and 
feelings out into the open 

Are tension filled and 
unpleasant 

Help you understand howthe 
children feel 

Hearings are rushed, they are 
not given enough time 

Hearings aliow yourpoint of 
view to be expressed 

~ I O N  
(Card: Column) 

1:41 

1:42 

1:43 

1:44 

1:45 

SOURCE 

Amount of Interaction 
With Children 

Visitation Proble~ 
and Concerns 

Cc~ed to 3 months ago 
would you say that the 
parent not living with the 
children sees the children more 
less often today? 

How many days per month is the 
parent not living with the children 
supposed to see the children? 

How many days per month does 
the parent not living with the 
children actually see the children? 

How often do your children drop in 
to see you? 

Concerned about the chbldren being 
spoiled by you. or. your (ex-) spouse 

2:65 

2:57-58 

2:59-60 

2:52 

2:44 

Denver Custody Mediation 
Project 

David Olsen's study of the 
Dfm~estic Relations Division 

of Hennepin County 

Denver Custody Mediation 
Project 
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VARIABLE QUESTION ~ION 
(Card: Col~nn) 

SOURCE 

Flexibility of Contact 

Children spend too much time 
with your (ex-) spouse's parents 
or relatives 

Your (ex-) spouse says bad 
things about you to the children 

Not getting the children backon 
time after a visit 

Finding things to do or places 
to gowiththe children 

Concerned about the children's 
well-being or Safety in your 
(ex-) spouse' s home (e.g., drugs, 
violence, neglect) 

How often doyou feel awkward 
visiting withyour children? 

How often do the children seem 
awkward or unccmfortable visit- 
ingwith you ? 

How often do the children seem 
angrye irritable, or upset 
during visitation? 

Hcw often do your children 
drop in to see you? 

How often do you drop in to see 
your children outside of regular 
visitation times? 

2:45 

2:46 

2:47 

2:48 

2:49 

2:54 

2:55 

2:56 

2:52 

2:51 

Olsen's study of the 
Dcmestic Relations Division 

of Hennepin County 

l m m m I m I i I i I I l m m I I I m 
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VARIABLE QUESTION LOCATION SOURCE 
(Card:Col~man) 

Do youandyourchildren feel 
free to telephone each other? 2:53 

Co-Parenting When you and your (ex-) spouse 
discuss parenting, how often is 
the underlying atmosphere one of 
hostility and anger? 1:20 

Do youand your (ex-) spouse have 
basic differences of opinion about 
issues relating to childrearing? 1:21 

Would you say your (ex-) spouse is 
a help to you in raising the children 1:22 

Jean Goldsmith and Constance 
Ahrons "Divorce FAmily Systems" 
Co-parenting scale, 1979 

Economic Stress How much financial strain are 
you feeling these days? 1:66 

Denver CustodyMediation 
Project 

Evaluation of Attorney How satisfied are you with the 
job your lawyer is doing/or did 
concerning the divorceorcustody 
issues? 

How muchhaveyou spent in 
attorney's fees to date? 

~uld you reccnm~end your 
attorney to a friend whowas 
getting a divorce? ~-~.~;~t 

1:46 

1:48-52 

1:47 
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VARIABLE 

Evaluation of Studies 

QL~STION 

In your opinion, how 
ocmplete and thorough 
was this study? 

How fair and unbiased did the 
study see~? 

Overall, how satisfied 
are you with the study? 

How satisfied are you 
you with the reconmendation? 

IOC2~IION 
(Card:Column) 

2:11 

2:12 

2:13 

2:14 

SOURCE 

Issues and Degreeof 
Dispute There are many issues to be 

resolved in a divorce. Do you 
and your (ex-) spouse have an 
understanding or agreement on 
the following? 

Division of Property 
Spouse Support/Alimony 
Child Support 

Howsatisfied are you with this 
agre~nent? 

Division of Property 
Spouse Support/Alimony 
Child Support 

How satisfied are you with the 
amount of time you spend with 
your children? 

1:53 
1:57 
1:61 

1:54 
1:58 
1:62 

2:67 
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VARIABLE QUESTION LOCATION SOURCE 
(Card:Col~nn) 

How satisfied are you with 
this custody arrangement? 2:34 

Compliance with Agreement 

Child Adjustment 

Do you make/receive these 
(child support) payments 
regularly? 

When is the parent not living 
with the children SUPPOSED to 
see the children- when does this 
parent ~ Y  see the children? 

How often are you able to make it 
for scheduled visitations? 

2:1 

2:57-58,59-60 

2:50 

This child is pretty satisfied 
with the present custody 
arrangement 3:1 

S/he is pretty satisfied with 
the present visitation arrangement 3:2 

It is easy for me to show this 
child affection or sympathy 3:3 

This child~n't talk about 
the divorce 3:4 * 

S/he became more responsible 
as a result of the divorce • 

I think that ~ischildunder - 
stands what the custody/visitat- 
ion problem is about 

3:5 

3:50 

Denver Custody Mediation 

Project 

Olsen's Study of the 
Domestic Relations Division 

Hennepin County 

Items marked with a star (*) 
are adapted from Olsen's study 
of the Domestic Relations 
Divison of Hennepin County Ct. 
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VARIABLE QUESTION 

This child is angI¥ at 
father because of the divorce 

It is easy for me to talk to this 
child about his/her personal 
problems 

I find myself confiding a lot 
in this child. I share my 
personal problems, financial 
worries, future plans 

This child~orries that s/he 
is taking sides with one parent 

Generally my relationship 
with this child is good 

This child needs more routine 
or stability in his/her life 

This child became closer to 
siblings as a result of the 
marital separation 

Withinthe last 3months have 
you noticed any changes in the 
way this child is adjusting to 
the divorce or the custody/ 
visitation arrangement 

Overall, how well is this child 
adjusting to the divorce and the 
custody arrangement 

IOC2~ION 
(Card: Column) 

3:7 * 

3:8 

3:9 

3:10 * 

3:11 

3:12 

3:13 

2:68-69 

2:70 

SO~ 
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VARIABLE 

Stressful events: 
child's l i fe  

Evaluation of mediation 

QUESTION 

Within the last 3 or 4 months 
have the following things 
happened in this child's l i fe? 

Changed schools 
Moved from one parent's home 
to the other 
Moved (along with parent) 
Held back a grade in school 

Do you think mediation should be 
mandatory for couples who 
cannot agree on custory or 
visitation? 

How successful would you say 
your mediation was? 

Do you think mediation made a 
difference in the way you and your 
ex-spouse get along? 

Would you recommend mediation to 
your friends i f  they had a 
custody or visitation problem? 

Would you recommend your mediators 
to these friends? 

LOCATION 
(Card:Column) 

3:20 
3;21 
3:22 
3:23 

3:24 

3:34 

3:36 

3:37 

3:38 

SOURCE 

Denver Custody Project 

Denver Custody Project 

I fe l t  fa i r ly  comfortable and relaxed 3:39-3:62 

Mediation was rushed, i t  should 
have taken more time...~:~.~, . . . . . . . . . . . . . . . . . . .  

Mediation helped me better understand 
my own feelings and needs . . . . . . . . . . . . . . . . . . . .  
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VARIABLE QUESTION LOCATION 
(Card:Column) 

The mediator(s) presented to my (ex-) 
spouse and me the custody/v is i tat ion 
arrangement they f e l t  would work best for us . 

SOURCE 

Mediation helped me understand my 
(ex-) spouse's point of view . . . . . . . . . . . . . . . . . .  

The sessions focused on the chi ldren's 
needs and welfare . . . . . . . . . . . . . . .  ,... . . . . . . . . . .  

I always f e l t  I was On the defensive . . . . . . . . . .  

Mediation spent too much time 
dealing with the past . . . . . . . . . . . .  " . . . . . . . . . . . . .  

Mediator(s) kept the discussion on the track . 

I had to wait too long to get into mediation . 

Mediation brought issues, problems, and 
feelings out into the open . . . . . . . . . . . . . . . . . . .  

Mediation d idn ' t  allow enough time to deal 
with the past (e.g. ,  causes of the break-up) . 

My (ex-) spouse pressured me into an agreemenl 

I never f e l t  comfortable expressing 
how I real ly  f e l t  . . . . . . . . . . . . . . . . .  . . . . . . . . . . .  

I t  was certa in ly better than going to court ..  

I expected and wanted more legal advice . . . . . .  

| m n u m m m m n m m m m m m m m i 
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VARIABLE QUESTION LOCATION SOURCE 
(Card:Column) 

Mediation helped identify lots of ways to 
arrange custody and vis i tat ion . . . . . . . . . . . . . . .  

Mediator(s) did not seem to understand 
the underlying or real issues and problems . . . .  

Mediation gave me a chance to express 
my own point of view . . . . . . . . . . . . . . . . . . . . . . . . .  

The sessions(s) were very tension f i l l ed  
and unpleasant . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

The mediator(s) provided information 
on child development and children's needs . . . . .  

I f e l t  angry during much of the session(s) . . . .  

The mediator(s) pressured me and/or my 
(ex-)' spouse into an agreement . . . . . . . . . . . . . . .  

Mediation was confusing. I didn't  
really understand what was supposed 
to happen . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
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THE DIVORCE MEDIATION RESEARCH PROJECT 

A Pro jec t  Funded by 
The Ch i l d ren ' s  Bureau, 

The Admin i s t ra t i on  fo r  Ch i ld ren ,  
Youth and Fami l ies 

The Department of  Health 
And Human Services 

Administered By The Association 
Of Family Conciliation Courts 

1981-1983 

Please Complete the Following: 

NAME: 

HOME PHONE: 

HOME ADDRESS: 
street 

OFFICE PHONE: 

city state z ip  

CONTACT: 
name of  person 

RELATIONSHIP TO YOU: 

ADDRESS: 
s t ree t  ci ty  

PHONE: 

state z ip  

FINAL POST-TEST 
(Phase I I I )  
12-15 mos. fo l lowing 

mediation 

I 
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What is your relat ionship to your (ex-) spouse? 

1 . . . l i v i n g  together, divorce in progress 
2 . . . l i v i n g  apart, divorce in progress 
3. . .d ivcrced 
4. . . reconci led,  back together 

How interested are you in gett ing back together with your (ex-) spouse? 

1. . .very  interested 
2...somewhat interested 
3 . . .no t  sure 
4 . . .no t  very interested 
5 . . .no t  at a l l  interested 
9...we are back together 

Are you current ly  remarried or in a marr iage-l ike relat ionship? 

l . . . y e s  . . . . . .  Does your new partner have children from a former relat ionship? 

l . . . n o  
2.. .yes . . . . . . . .  About how much time per month do these 

children spend at your house? 

1...most of the i r  time 
2...about hal f  
3 . . . less than hal f ,  maybe a th i rd 
4 . . .a  few days or less 

2. . .no . . . . . .  Are you current ly dating? 

l . . . no  
2.. .yes 

Is your (ex-) spouse remarried? 

1...yes 
2 ....  no 
7 .... don' t  know 

Taking a l l  things together, how would you describe your re lat ionship with your 
(ex-)~pouse today? 

1. . .we' re s t i l l  friends and we can cooperate pret ty easi ly 
2 . . .our  relat ionship is strained, but we are able to cooperate 
3...we have too many problems and hard feelings to cooperate much 
4.. .cooperat ion is just  about impossible 
5...we haven't spoken or t r ied to cooperate in months 
8 . . . o the r  (explain:) 

How true are the fol lowing statements for you? 

I 'm angry at  my (ex- )  spouse i 2 3 4 5 9 

My ( e x - )  spouse is angry w i th  me I 2 3 4 5 9 

The c h i l d r e n  are aware o f  the anger 
between my ex-spouse and me I 2 3 4 5 9 

VERY NOT AT DON'T 
TRUE ALL TRUE KNOW 

i : i - I i  

1:12 

1:13 

1:14 

1:15 

1:16 

1:17 

1:18 

1:19 

:20 

:21 

:22 



Circle the number which best describes the way you are feeling these days. 

NOT AT ALL VERY MUCH 
MY FEELINGS MY FEELINGS 

I f ind myself spending a lo t  of time thinking 
about my (ex-) spouse . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  I 2 3 4 5 

Sometimes I jus t  can' t  bel ieve that we got 
a divorce'(broke up) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  i 2 3 4 5 

I f i nd  mysel f  wondering what my (ex- )  spouse 
is doing . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  i 

I feel I w i l l  never get over the divorce . . . . . . . . .  i 

2 3 4 5 

2 3 4 5 

Besides the divorce and/or custody dispute, are there other things in your l i f e  
today that have you worried or upset? 

1. . .no,  no other problems 
2. , .yes,  other minor problems 
3. . .yes,  other major problems 

How far away does your (ex-) spouse l ive? 

Less than a mile 
Approximately•  mi les 
Doesn' t  app ly ,  we l i v e  in the same bu i l d i ng  
Don' t  know the d is tance 
Don' t  know where my (ex-T-~pouse l i v e s  

Now we'd l i ke  to f ind out how you and your (ex-) spouse get along today as 
PARENTS. Circle the number that best describes your s i tuat ion.  

When you and your (ex-) spouse discuss 
parenting issues, how often is the 
underlying atmosphere one of h o s t i l i t y  
or anger? 

Do you and your (ex-) spouse have basic 
differences of opinion about issues re lat ing 
to chi ld rearing? 

Would you say that your (ex-) spouse is a 
help to you in raising the children? 

~ ~ 

I 2 3 4 5 

I 2 3 4 5 

I 2 3 4 5 

In the last 9 or 10 months have you attended any lectures or workshops on divorce, 
single parenting, j o i n t  custody or other issues related to divorce and custody? 

l . . . y e s  
2 . , . n o  
7 . . .don ' t  know 

Which phrase best describes the way you now feel about the custody/v~sitat ion 
dispute? 

1 . . . cus tody /v is i ta t ion  never in dispute 
2 . . . the  dispute has been sett led 
3 . . . I ' v e  de f i n i t e l y  made progress 
4 . . . I ' v e  made a l i t t l e  progress 
5 . . . I ' v e  made no progress 
8 . . .o ther  (explain:)  

1:23 

1:24 

1:25 

1:26 

1:27 

1:28-30 

1:31 

1:32 

1:33 

~:34 

,:35 
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I 
I 
I 
I 
! 

I 
I 
I 
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I 
I 
I 
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I 
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HAVE YOU AND YOUR (EX-) SPOUSE DFCIDEG ON THE CUSTODY AND VISITATION OF 
7 

F 
How much disagreement is there over 
the custody or v i s i t a t i o n  of th is  
ch i ld? 

l . . . n o n e  
2 . . . a  l i t t l e  
3.. .some 
4 . . . a  great  deal 
7 . . . d o n ' t  know 

How do you th ink you w i l l  s e t t l e  the 
issue of cus tody / v i s i t a t i ons?  

l . . . m y  (ex-)  spouse and I w i l l  
deal wi th i t  out of  court  

2 . . . I  am going to l e t  my (ex-) 
spouse have h is /her  way 

3 . . .  my (ex-)  spouse has stopped 
f i g h t i n g  me 

4 . . .we w i l l  probably go to court 
8 . . . o t h e r  (explain)~ 

1...YES, we have a w r i t t e n  agreement I 
2.. .YES, we have a verbal agreement J ' - " l  

[~i13 .NO, we do not have an agreement I .don ' t  know 

Who has legal custody? 

i . . . I  do 
2...my (ex-) spouse does 
3...we have jo in t  legal custody 
8...someone else has custody 

(Who? ) 

Where did you produce your custody/ 
v is i ta t ion agreement? 

1. . . in  mediation 
2 . . . in  court 
3. . .out of court, with help from 

attorneys 
4 . . .ent i re ly  on our own 

Does your lawyer seem satisfied with 
your agreement? 

1...very satisfied 
2 . . . f a i r l y  satisf ied 

3 . . . neu t ra l  
4 . . . f a i r l y  dissatisfied 
5...very dissatisfied 
7. . .don' t  know 
9. . .don' t  have an attorney 

1:36 

1:37-38 

1:39-41 

Where does this child live? 

l . . .most ly with me 
2...mostly with my (ex-) spouse 
3...spends equal time with both parents 
8...mostly with someone else 
(Who? ) 

Is this where the child lived last 

1...yes 
2...no . . . . . . . . . .  How did you work out this new arrangement? 
7,. ,don't  know 

1...informally with my (ex-) spouse 
2. . . in mediation 
3,..through our attorneys 
8...other (explain): 

1:42 

1:43 

1:44 

How satisfied are you with this custody arrangement? 

l . . .very satisfied 
2 . . . f a i r l y  satisfied 
3...neutral 
4 . . . f a i r l y  dissatisfied 
5...very dissatisfied 
8...other (explain): 

1:45 

tL'" "" • i 
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H,WE YOU AND YOUR {EX-) SPO~JSE DECIDED ON THE CUSTODY AND 'VISITATION OF 

? 

F 
How much disagreement is there  ove r -  
the custody or v i s i t a t i o n  ,.~f th i s  
child? 

l.. .none 
2...a l i t t l e  
3...some 
4...a great deal 
7. . ,don' t  know 

How do you think you wi l l  set t le the 
issue of custody/visitations? 

1...my (ex-) spouse and I w i l l  
deal with i t  out of court 

2 . . . I  am going to le t  my (ex-) 
spouse have his/her way 

3.. .  my (ex-) spouse has stopped 
f ight ing me 

4...we wi l l  probably go to court 
8. . .other (explain): 

1:46 

.YES, we have a written agreement-] 
# I f .YES,  we have a verbal agreement J " ~ - I  

.NO, we do n~)t have an aqreement | 

Who has legal  custody? '  

! . . . 1  do 
2 . . .my (ex- )  spouse "does 
3 . . .we  have j o i n t  legal  custody 
8.. .someone e lse has custody 

(Who? 

Where did you produce your custody/ 
v is i ta t ion  agreement? 

l . . . i n  mediation 
2 . . . in  court 
3. . .out  of court, with help from 

attorneys 
4 . . . en t i re l y  on our own 

Does your lawyer seem sat isf ied wit~ 
your agreement? 

l . . . ve ry  satisf ied 
2 . . . f a i r l y  sat isf ied 
3...neutral 
4 . . . f a i r l y  dissat isf ied 

.5.. .very dissat isf ied 
7. . .don' t  know 
9. . .don ' t  have an attorney 

Where does th i s  c h i l d  l i v e ?  

l . . . m o s t l y  with me 
2 . . , m o s t l y  w i th  my (ex- )  spouse 
3. . .spends equal time w i th  both parents 
8 . . . m o s t l y  w i th  someone e lse 
(Who? 

1:47-48 

1:49-51 

1:52 

[s this where the child l ived last 

l . . , yes  
2...no . . . . . . . . .  How did you work out this new arrangement? 
7...don~t know 1.. . informally with my (ex-) spouse 

2 . . . in  mediation 
3...through our attorneys 
8.. .other (explain:) 

1:53 

1:54 

How s a t i s f i e d  are you w i th  th is  custody arrangement? 

l . . . v e r y  s a t i s f i e d  
2 . , . f a i r l y  s a t i s f i e d  
3 . . . n e u t r a l  

. a . . . f a i r l y  d i s s a t i s f i e d  
5 . . . v e r y  d i s s a t i s f i e d  
8 , . . o t h e r  ( e x p l a i n ) :  

1:55 
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HAVE 'YOU AND YOUR {ER-) SPOUSE OECIOEB C#~ THE CUSTOOY ANC VISITATION OF 

? 

How much disagr(zC{T:ent is there over 
~he custody or . v i s i ta t ion  of th is  
ch i ld? 

l . . . n o n e  
2 . . . a  l i t t l e  
3...some 
4 , . . a  great  deal 
7 . . . d o n ' t  know 

How do you think you wi l l  settle the 
issue of custody/visitations? 

1...my (ex-) spouse and I wi l l  
deal with i t  out of court 

2 . . . [  am going to let  my (ex-) 
spouse have his/her way 

3... my (ex-) spouse has stopped 
f i g h t i n g  me 

4...we wi l l  probably go to court 
8.. .other (explain): 

1:56 
~...YE5, we have a written agreement-- I 
. . . .  YES, we have a verbal agreement ~ - - - ~  

[~ii .~O, we do not have an agreement 
• don't know 

Who has legal cusCody? 

1. . . I  do 
2...my (ex-) spouse does 
3...we have jo in t  legal custody 
8...someone else has custody 

(Who?. ) 

Where did you produce your custody/ 
v is i tat ion agreement? 

1. . . in  mediation 
2 . . . in  court 
3.. .out of court, with help from 

attorneys 
4. . .ent i re ly  on our own 

Does your lawyer seem satisfied wit~ 
your agreement? 

l . . .very  satisffied 
2 . . . f a i r l y  satisfied 
3...neutral 
4 . . . f a i r l y  dissatisf ied 
5...very dissatisfied 
7.. .don't  know 
9. . .don' t  have an attorney 

1:57-58 

Where does this child live? 

1...mostly with me 
2...mostly with my (ex-) spouse 
3...spends equal time with both parents 
8...mostly with someone else 
(Who? 

1:59-61 

1:62 

Is this where the child lived last ? 

l . . .yes 
2...no . . . . . . . . .  How did you work out this new arrangement? 
7...don't know 1... informally with my (ex-) spouse 

2. . . in  mediation 
3...through our attorneys 
8...other (explain:) 

1:63 

1:64 

How satisfied are jou with this custody arrangement? 

l . . .very satisfied 
~ . . . fa i r l y  satisfied 
3...neutral 

• 4 . . . fa i r~ /  ~is~atisfied 
5...very dissa[i~fie,J 
8 . . . o t he r  (exp la in) :  

1:65 

. ? .  
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About how many days per month does the parent not l i v ing  with the children 
ACTUALLY see the children? 

About days per month 
Doesn't see them on a monthly basis, about ~ days a year 
No pattern, very errat ic  
Doesn't apply, chi ld spends-equal time with both parents _ _  

Does v i s i t a t i o n  fol low a regular pattern and take place at predictable times?- 

l . . . y e s ,  almost always 
2. . .yes,  generally 
3. . .no,  often doesn't fol low a regular pattern 
4 . . .no,  almost never follows a regular pattern 
8 . . .o the r  (explain) 

Does 
than 

How 

: , ,  

the parent not l i v ing  with the children actual ly see them more or less often 
she/he did around l a s t  

1...sees them much more often 
2. . .sees them somewhat more often 
3 . . .sees them about the same 
4. . .sees them somewhat less often 
5. . .sees them much less of ten 

sat is f ied are you with the amount of time you spend with your children? 

1. . .very  sa t i s i f i ed  
2...somewhat sat is f ied 
3 . . .neut ra l  
4...somewhat d issat is f ied 
5 . . .very  d issat is f ied 

iO 

Below are a l i s t  of problems some people have with v i s i t a t i o n .  
How often are these a problem for  you? 

9 
Concerned that your children are being \ -  
spoile d by you or your (ex-) spouse . . . . . . . . . . .  i 

Children spend too much time with your 
(ex-) spouse's parents or re la t ives  . . . . . . . . . .  I 

Your (ex-) spouse says bad things 
about you to the children . . . . . . . . . . . . . .  . . . . . . . .  I 

Not get t ing. the children back on 
time af ter  a v i s i t  . . . . . . . . . . . . . . . . . . . . . . . . . . .  i 

Finding things to do or places to 
go with the children . . . . . . . . . . . . . . . . . . . . . . . . .  i 

Concerned about the chi ldren's wellbeing 
in your (ex-) spouse's home (e.g. ,  drugs, 
violence, neglect) . . . . . . . . . . . . . . . . . . . . . . . . . . . .  I 

Children spend too much time with your (ex-) - 
spouse's new partner or g i r l /boyf r iends . . . . . . . .  1 

2 3 4 9 

2 3 4 9 

2 3 4 9 

2 3 4 9 

2 3 4 9 

2 3 4 9 

2 3 4 9 

1:66-67 

1:68-70 

1:71 

1:72 

1:73-78 
1:79-80 

2:1 

2:2 

2:3 

2:4 

2:5 

2:6 

2:7 

2:8 

/ .  . . 
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IF YOU HAVE CUSTODY OF ALL THE CHILDREN, OR THE CHILDREN 
SPEND EQUAL AMOUNTS OF TIME WITH BOTH PARENTS, SKIP 
THIS BOX. 

IF YOU DO NOT HAVE CUSTODY OF ALL THE CHILDREN, PLEASE 
ANSWER THE FOLLOWING QUESTIONS: 

Which best describes your situation? 

How often are you able to make i t  for 
scheduled visitat ions? . . . . . . . . . . . . . . . . . . . . . . . . . . . .  i 

How often do you drop in to see your 
children outside of regular v is i ta t ion times? . . . . .  1 

How often do your children drop in to see you? . . . .  1 

How often do you talk with your children 
on the telephone? . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  l 

Do you and your children feel free to 
telephone each other? . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  I 

How often do you feel uncomfortable or 
awkward, at least at f i r s t ,  when v is i t ing  
your children? I 

How often do the children seem awkward or 
uncomfortable v is i t ing  with you? . . . . . . . . . . . . . . . . .  i 

How often do the children seem angry, 
i r r i t ab l e  or upset during vis i tat ion? . . . . . . . . . . . . .  1 

2 3 4 9 

2 3 4 9 

2 3 4 g 

2 3 4 9 

2 3 4 9 

2 3 4 9 

2 3 4 9 

2 3 4 9 

2:W 

2:10 

2:11 

2:12 

2:13 

2 : 1 4 '  

2:15 

2:16 

Since last has there been any court action on issues related 
to your divorce or the custody/visitat ion dispute? 2:17 

l . . . n o  
2 . . . d o n ' t  know 
3 . . . y e s  . . . . . . . . . . .  What was the nature o f  th i s  ac t ion?  ( C i r c l e  a l l  t ha t  app ly )  

l . . . i s s u e d  or  rece ived temporary r e s t r a i n i n g  order  
2 . . . i s sued  or  rece ived a contempt c i t a t i o n  
3 . . . t empora ry  custody hear ing 
4 . . . h e a r i n g  to award f i n a l  custody and v i s i t a t i o n  2:18-  
5 . . . f i l e d  to change custody or  v i s i t a t i o n  20 
6 . . . f i l e d  to change or arrange f o r  c h i l d  support  
7 . . . I f  these ca tegor ies  d o n ' t  seem to f i t ,  please descr ibe 

what has happened in your case: 

During th i s  same time per iod have you, or your c h i l d r e n ,  gone fo r  counsel ing? 

l . . . y e s  
2 . . . n o  
l . . . d o n ' t  know 2:2D 

I 
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Has a custody invest igat ion ever been ordered or conducted? 

I . . . N O  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
2 . . O r d e r e d ,  but  no t  comple ted  . . . . . . . . . . . . . . . . . . . . .  ~ S K I P  THIS BOX 
3 . . . I n v e s t i g a t i o n  has been comple ted  

Approximately when was this (or the last) 
invest igat ion oonducted? 

month y e a r  19 

How much d id  you pay f o r  t h i s  
i n v e s t i g a t i o n ?  $ 

In your opinion how complete and thorough 
was this invest igat ion? 

1. . .very complete 
2...somewhat complete 
3...somewhat incomplete 
4 . . .very  incomplete 
7 . . .don ' t  know 

Did the invest igator  ta lk with your 
children? 

l . . . t a l k e d  with a l l  children 
2. . . ta lked with some children 
3 . . .d id  not talk to children 
7 . . .don ' t  know 

Who did the invest igator  reco~end 
to receive custody? 

1...mother 
2 . . . fa the r  
3. . .no recon=nendation 
7 . . .don ' t  know 
8 . . .o ther  (explain):  

How fa i r  or unbiased did the 
invest igat ion seem? 

1. . .very f a i r  
2...somewhat f a i r  
3...somewhat unfai r  
4 . , .very  unfai r  
7 . . . don ' t  know 

Overal l ,  bow sat is f ied are you 
with the invest igat ion? 

1. . .very sat is f ied 
2...somewhat sat is f ied 
3...somewhat d issat is f ied 
4°. .very d issat is f ied 
7 . . .don ' t  know 

How sat is f ied are you with the 
recommendation? 

1. . .very  sat is f ied 
2...somewhat sat is f ied 
3. . .neutra l  
4...somewhat d issat is f ied 
5 . . .very  d issat is f ied 
7 . . .don ' t  know 
8 . . .o ther  (explain):  

9...There was no recommendation 

Has the issue of chi ld support been settled? 
i . . . . .  yes 
2 . . . . .  no 
7 . . . . .  don't  know 

Are you presently supposed to be: 
i . . . . .  paying child support . . . . .  amount per month $ 
2 . . . . .  receiving chi ld support . . . . .  amount per month 
3 . . . . .  neither paying nor receiving 
9 . . . . .  doesn't apply, j o i n t  custody 

How r e g u l a r l y  do you m a k e / r e c e i v e  these payments? 
I . . . . .  ve ry  r e g u l a r l y  
2 . . . . .  somewhat r e g u l a r l y  
3 . . . . .  somewhat i r r e g u l a r l y  
4 . . . . .  ve ry  i r r e g u l a r l y  
9 . . . . .  d o e s n ' t  app l y  

How s a t i s f i e d  a re  you w i t h  the  c u r r e n t  ar rangement? 
I . . . . .  v e r y  s a t i s f i e d  
2 . . . . .  somewhat s a t i s f i e d  
3 . . . . .  n e u t r a l  
4 . . . . .  somewhat d i s s a t i s f i e d  
5 . . . . .  v e r y  d i s s a t i s f i e d  
9 . . . . .  d o e s n ' t  app l y  

2:2~ 

,~:23-24 

1 :25 -26  

2:27-2& 

2:29 

2:30 

2:31 

2:32-35 

2:36 

2:37 

2:38 

2:39 

2 :40  

2 :41 -44  

2:45. 

2:46 
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Has the issue of spousal 

1 . . . y e s  
2 . . . n o  
7 . . . d o n ' t  know 

support (a I imony)  been s e t t l e d ?  

Are you p r e s e n t l y  supposed to be paying or r e c e i v i n g  
spousal support (alimony)? 

1 . . . n o  
2 . . . y e s  . . . . . .  amount per month $ 

How regularly do you make/receive these payments? 

1.. .very regularly 
2 . . . f a i r l y  regular ly 
3...somewhat i rregular ly 
4. . .very i r regular ly 
9...doesn't apply 

How long is this support to be paid? 

years 

_ _  permanently !~ 

Have you decided on the division of property? 

I . . .yes 
i.:. 2. . .  no 

7 . . .don ' t  know 

Has the family home been sold? 

I . . .yes 
2...no . . . . . . . . . . . . . . . . . . . . . . . .  Who currently ]ives in the home? 
9...doesn't apply, ,,~- l...mother 

no home 2.. .  father 
8. . .other 

How satisf ied are you with the division of property? 

1.. .very satisfied 
2 . . . f a i r l y  satisfied 
3 . . . f a i r l y  dissatisfied 
4. . .very dissatisfied 
9.. .doesn't  apply 

How satisf ied are you with the job your attorney did in the divorce and/or 
custody/visi tat ion dispute? 

1.. .very satisfied 
2 . . . f a i r l y  satisfied 
3 . . . f a i r l y  dissatisfied 
4. . .very dissatisf ied 

Approximately how much have you been b i l led in attorney fees related to the 
divorce or custody problem? 

S 

2:47 

2:48 

2:49-51 

2:52 

2:53-54 

2:55 

2:56 

~:57 

:58 

:59 

2:60-64 
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Do you presently have a court hearing scheduled? 

1...yes 
2...no, but we do plan to schedule one 
3...no, we don't plan to schedule one 
7. . .don ' t  know 

How sat isf ied are you today with the legal system in general, that is with 
judges, attorneys~ referees, etc.? 

1...very satisf ied 
2...somewhat sat isf ied 
3...neutral 
4...somewhat dissat isf ied 
5.. .very dissat isf ied. 
7 . . .don ' t  know, not enough contact with them to know 

Do you think having lawyers and judges involved in your case has made any 
difference in the way you and your (ex-) spouse get along and cooperate? 

l...made things much better 
2...made things somewhat better 
3...made no difference 
4...made things somewhat worse 
5...made things much worse 
8. . .other (explain:) 

We would l ike your impressions of the courts. 

I f  you have been to court, use your own 
experiences to answer the following. 

I f  you haven't been to court, we would s t i l l  
l ike to know your opinions. 

I think court hearings: 

STRONGLY 
DISAGREE 

Help you understand your (ex-) spouse's 
point of view . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  i 

STRONGLY DON'T 
AGREE KNOW 

2 3 4 5 

Are biased against fathers . . . . . . . . . . . . . . . . .  I 2 3 4 5 

Make you feel very defensive . . . . . . . . . . . . . . .  I 2 3 4 5 

Focus on the children's needs . . . . . . . . . . . . . .  i 2 3 4 5 

Bring issues, problems and feelings out 
into the open... . . . . . . . . . . . . . . . . . . . . . . . . . . . .  I 2 3 4 5 

Are tens ion- f i l led and unpleasant . . . . . . . . . .  I 2 3 4 5 

Help you understand how the children 
feel . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  I 2 3 ¢ 5 9 

Hearings are rushed, they are not g iven 
enough time . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  i 2 3 4 5 9 

AIIlOW your  po in t  o f  view to be 
expressed . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  I 2 3 4 5 

Do you think mediation should be mandatory for couples who cannot agree 
on custody and v is i ta t ion? 

[ . . . d e f i n i t e l y  should be 
2...probably should be 
3...neutral 
4...probably should not be 
5 . . . de f i n i t e l y  should not be 
7. . .don ' t  know 

9 

9 

9 

9 
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9 
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IF YOU FILED FOR DIVORCE IN COLORADO, 
GO TO THE NEXT PAGE r " 

OTHERWISE PLEASE ANSWER THE FOLLOWING 

Looking back, what did you l ike most about mediation? 

What did you l ike ]east? 

Do you think you gave mediation a fa i r  chance? 

1 . . .de f in i te ly  did 
2...probab|y did 
3. . .not  sure 
4...probably did not 
5 . . . de f i n i t e l y  did not 

Are you glad you tr ied mediation? 

l . . . v e r y  glad I tr ied i t  
2...somewhat glad I tr ied i t  
3...neutral 
4...somewhat sorry I t r ied i t  
5. . .very sorry [ tr ied i t  

Would you recommend mediation to friends who had a custody/v is i tat ion dispute? 

1 . . . de f in i t e l y  would 
2...probably would 
3. . .not  sure 
4...probably not 
5 . . . de f i n i t e l y  not 

Did you reach a decision about custody or v is i ta t ion  in mediation? 

l . . . n o  
2 . . . yes  . . . . . .  Do you think you would have fared be t te r  i f  a judge had made 

the decision? 

l . . . d e f i n i t e l y  would have fared be t te r  
2 . . .p robab ly  would have fared be t te r  
3. . .would have been about the same 
4 . . . p r o b a b l y  would have been worse 
5 . . . d e f i n i t e l y  would have been worse 

Looking back, do you think i t  would have been a good idea to deal wi th f i nanc ia l  
issues, such as property and ch i ld  support in mediation? 

1 . . . d e f i n i t e l y  would have been a good idea 
2 . . . p robab l y  would have been a good idea 
3 . . . n o t  sure 
4 . . . p r o b a b l y  would not have been a good idea 
5 . . . d e f i n i t e l y  would not have been a good idea 

What f i nanc ia l  issues would you l i ke  to see n*edia~ed? 

l . . . c h i l d  support 
2 . . .spousal  support (alimo~ly) 
3 . . . p r o p e r t y  
4 . . . a l l  of  the above 
5. . .none 

,% . ,. 

3:7-8 

3:9-10 

3:11 

3:12 

3:13 

I:14 

~:15 

:16 

i:17-18 
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Du you think you w i l l  want to change the present custody or v} 
ment within the next year or two? 

l . . . d e f i n i t e l y  w i l l  
2...probably w i l l  
3. . .not sure 
4...probably not 
5 . . .de f in i te l y  not 

si tat ion arrange- 

I f  you need to make changes in the custody v is i ta t ion arrangement, how wi l l  
you do this? 

1...go d i rect ly  back to mediation, call the mediator(s) 
2 . . . in fornBl ly  work i t  out with my (ex-) spouse 
3...see i f  an attorney could help us sett le i t  without going back to court 
4...go back to court 
8. . .other (explain): 

I f  you had i t  to do over again, would you contest custody or v is i tat ion? 

1 . . .de f in i te l y  would 
2..,probably would 
3. . .not  sure 
4...probably would not 
5 . . . de f in i t e l y  would not 

Within the l a s t  9 or  I0 months has your employment s i t ua t i on  changed? 

l . . . n o  change 
2...unemployed to pa r t - t ime  
3 . . . p a r t - t i m e  to f u l l - t i m e  
4.. .unemployed to f u l l - t i m e  
5. . .employed to unemployed 
6 . . . i nc reased  f u l l - t i m e  hours 
7 . . . i nc reased  pa r t - t ime  hours 
8 . . . o t h e r ( e x p l a i n ) :  

Which best describes your current  employment s i tua t ion?  

l . . . f u l l - t i m e  homemaker 
2. . .employed f u l l - t i m e  
3..oemployed pa r t - t ime  
4. . .unemployed, looking fo r  work 
5 . . . s t uden t  
6 . . . r e t i r e  
8 . . . o t h e r  ( exp la i n ) :  

Is there a r e l i g i o u s  group you i d e n t i f y  with? 

l . . . C a t h o l i c  
2 . . . . jewish 
3 . ' . .P ro tes tan t  . . . . . . . .  Any p a r t i c u l a r  denomination? 
4 . . .none 

Now we have a few quest ions s p e c i f i c a l l y  about 

Since about las t  , have you not iced any changes in the way 
th is  chi d is ad jus t ing  to the c u s t o d y / v i s i t a t i o n  arrangement or the divorce? 

i . .  
2. .  
3 .  • 

4 ,  . 

5.. 
6 . .  
7. .  
8 . .  

NO, no problems o r i g i n a l l y  and none now 
NO, there are s t i l l  j u s t  as many problems 
YES, doing much be t t e r  
YES, doing somewhat be t t e r  
YES, doing somewhat worse 
YES, doing much worse 
don ' t  know 
o ther  ( exp la i n ) :  
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3:25-26 

3:27 
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During this same time, have the fol lowing occured in the ch i ld ' s  l i f e?  

No Yes Don't Know 

Changed schools . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  i 2 7 

Moved from one parent's home to the o t h e r ' s . . . l  2 7. 

Held back a grade in school . . . . . . . . . . . . . . . . . . .  i 2 7 

Moved (along with parent) . . . . . . . . . . . . . . . . . . . .  i 2 7 

How old is this chi ld today? years 

This ch i ld  is: l . . .male 2...female 

How true are the fol lowing 
statements about this child? 

NOT AT 
ALL TRUE 

This chi ld is sat is f ied with the present 
custody arrangement . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  I 

This chi ld is sat is f ied with the present 
v i s i t a t i o n  arrangement . . . . . . . . . . . . . . . . . . . . . . . . .  I 

I t  is easy for  me to show th is  chi ld 
af fect ion or sympathy . . . . . . . . . . . . . . . . . . . . . . . . . .  I 

I f ind myself confiding a l o t  in this ch i ld .  
I share my personal problems, f inancial worries, 
future plans . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  [ 

This ch i ld  became more responsible and mature 
as a resu l t  of the separation . . . . . . . . . . . . . . . . . .  i 

[ think th is  chi ld understands what the 
cus tody /v is i ta t ion  problem is about . . . . . . . . . . . .  I 

Generally, my relat ionship with this chi ld 
is good . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  i 

This ch i ld  needs more routine and s t a b i l i t y  
in her/his l i f e  . . . . . . . . . . . . . . .  ~ . . . . . . . . . . . . . . . . .  

Generally, my (ex-) spouse has a good 
re la t ionship with th is ch i ld  . . . . . . . . . . . . . . . . . .  

This ch i ld  became closer to brothers and 
s is ters  as a resul t  of the marital separation .. 

This ch i ld  feels she/he caused the divorce . . . . .  

This ch i ld  worries about taking sides with 
one parent . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

This ch i ld  does not confide in me, seems 
d is tant  and aloof . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

This ch i ld  takes sides with one parent 
against the other . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

This chi ld won't talk about the divorce . . . . . . . .  

This ch i ld  is angry at father because of the 
divorce .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

This ch i ld  accepts the divorce . . . . . . . . . . . . . . .  

This ch i ld  is angry at mother because of the 
divorce . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

I t  i s  easy for  me to ta lk  to this chi ld 
about h is/her personal problems . . . . . .  . . . . . . . . .  I 

VERY DOESN'I 
TRUE &PPLY 

2 3 4 5 9 

2 3 4 5 9 

2 3 4 5 9 

2 3 4 5 9 

2 3 4 5 9 

2 3 4 5 9 

2 3 4 5 9 

2 3 4 5 9 

2 3 4 5 9 

2 3 4 5 9 

2 3 4 5 9 

2 3 4 5 9 

2 3 4 5 9 

2 3 4 5 9 

2 3 4 5 9 

2 
2 3 4 5 9 

2 3 4 5 9 

2 3 4 5 9 

2 3 4 5 9 
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3:53 



[3eIow is  a l i s t  ot" i t e m s  t h a t  d L : s c r i b e  c lGIdrL. 'n .  I [ow o f t e n  .has  e a c h  it(mr })~(:n t l"u~ or" 

t h i s  c h i l d  in  t h e  l a s t  m o n t h  o r  s o?  

~" ..~x- ~'\< ~ 

. . ,~. 

0 1, 2 1 Acts too young fog h,sl'her age 

0 1 2 2. Allergy (describe) 

0 1 2 
0 1 2 

0 1 2 
0 1 2 

0 1 2 
0 1 2 

O 1 2 

3. Argues a lot 

4 Asthma 

5. Behaves like opposite sex 
6. Bowel movements outside to,let 

7. Bragging. boasting 
B. Can't concentrate, can't  pay at tent ion for Ion~ 

9. Can't get his/her mind o f f  certain thoughts; 

obsessions (describe): 

0 1 2 

0 1 2 

0 1 2 

O 1 2 
0 1 2 

0 1 2 
0 1 2 

0 1 2 

0 1 2 

0 1 2 

0 1 2 

0 t 2 

0 1 2 

0 1 2 
0 1 2 

0 1 2 

0 1 2 

0 1 2 

0 1 2 

10. Can't sit s t i l l  restless, or hyperactive 

I 1. Cilngs to adults or tOO dependent 

12. Complains of loneliness 

13. Confused or seems to be in a fog 

t 4. Cries a lot 

15. Cruel to animals. 
16. "Cruelty. bul lying, or meanness to others 

17. Pay-dreams or gets lost in his/her thoughts 

18. Oeliberately harms self or attempts suicide 

I 9. Oemands a lot  of at tent ion 

20. Destroys his/her own things 

21 Oestrovs things belonging tO hls/her family or 

other chi ldren 

22. Oisobedient at home 

23. Disobedient at school 

24. Ooesn't eat well 

2.~. "Ooesn't get along wi th  other children 

26. Doesn't seem to feel gui l ty  after misbehaving 

27. Easily lealous 
28. Eats or drtnks things that are not food 

(describe): 

0 1 2 

0 1 2 

29. Fears certain animals, situations, or places. 

other than school (desCribe): 

30. Fears 9Pin9 to school 

0 1 2 

0 I 2 
0 I 2 

0 I 2 
0 I 2 

0 I 2 
0 I 2 

0 I 2 
0 I 2 

O 1 2 
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31 Fears he/she might think or do something 
bad 

32. Feels he/she has to be perfect 
33  Feels or complains that no one loves him/her 

34 Fee4s others are out to get him/her 
35 Ferns wr)rthiess or inferior 

36. " Gets hLirt a lot. accident-prone 

37. Gets in many fights 

38. Gets teased a lot 
39  Hangs around wi th chi ldren who get in 

trouble 

4 0  Hears things that aren't there (desoribe): 

0 1 2 41. Impulsive or acts w i thou t  th inking 

0 1 2 . 42  Likes to be alone 

0 I 2 43, Ly,ng or cheating 

0 1 2 44  Bites fingernails 
0 1 2 45. Nervous, highstrung, or tense 

0 1 2 46  Nervous movements or twi tching (describe): 

0 I 2 47. N~ghtmares 

0 1 2 48. NOt liked by other chi ldren 
0 1 2 49. Constipated, doesn't move bowels 

0 1 2 50 Too fearful or anxious 

0 1 2 51. Feels dizzy 

0 I 2 52. Feels too gui l ty 
0 1 2 53. Overeating 

0 1 2 54. Overt ired 
0 1 2 55 Ove~e igh t  

56. Physical problems w i thou t  known medical 
cause 

0 1 2 a. Aches or pains 

0 1 2 b. Headaches 
0 1 2 c. Nausea, feels sick 
0 1 2 d. Probtems wi th eyes (describe): 

0 1 2 e Rashes or other skin problems 

0 1 2 t. Stomachaches or cramps 
0 I 2 g. Vomit ing,  throwing uP 

0 1 2 h. Other.  (describe): 

! 

I 
! 

I 
i 
I 
I 
I 
I 
I 

I 
I 
I 
I 
I 
I 
I 
I 



I 
i 
I 
I 
i 
I 
i 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

0 I 2 

0 I 2 

0 I 2 

0 1 2 

0 I 2 

0 I 2 

0 t 2 
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0 I 2 

0 I 2 

0 1 2 

0 1 2 

0 1 2 

0 1 2 

O 1 2 

0 1 2 

0 1 2 

0 1 2 

0 1 2 

0 1 2 

0 1 2 

0 I 2 

0 I 2 

0 1 2 

0 1 2 
0 1 2 

0 1 2 

57 Physically attacks people 

5B. Picks nose, sk+n, or other parts Of body 

(descrlbe) 

59. Plays with own sex Darts in public 
60. Plays wilh own sex par(s tOO much 

61 Poor SChOOl work 
62. Poorly coordinated or clumsy 

63. Prefers playing wi th older children 
64. Prefers playing wi th younger chddren 

65. Refuses to talk 
66 Repeats certain acts over and over. 

COmOUlSiOns [describe) : 

67. Runs away from home 

68. Screams a lot 

69. Secretive. keeps things to self 
70. Sees things that aren't there (describe) : 

71. Self-consclous or easily embarrassed 

72. Sets fires 

73 Sexual problems (describe): 

74. Showing of f  or clowning 

75. Shy or t imid 

76. Sleeps less than most children 

77. Sleeps more than most children during day 

and/of night (describe): 

78. Smears or plays w=th bowel movements 

79. Speech oroblem [describe): 

8 0  Stares ,blankly 

81. Steals at home 
82. Steals outside the home 

83. Stores up things he/s~le doesn't need (describe):, 

0 1 2 84 Strange behavior (describe): 
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0 1 2 

0 1 2 

0 I 2 

0 1 2 

0 1 2 
0 1 2 

0 1 2 
0 1 2 

85. Strange ideas (describe): 

8 6  Stubborn. sullen, irr i labie 

87. Sudden changes in mood or feehnqs 

88. Sulks a lot 

8 9  Suspicious 
90. Swearing or obscene tanguage 

91. Talks about kil l ing self 
92. Talks or walks in sleet3 (describe) 

0 1 2 93. Talks too much 
0 1 2 94. Teases a lot 

0 1 2 
0 1 2 

95. Temper tantrums or hot temper 

96. Thinks about sex too much 

0 1 2 37. Threatens people 
0 1 2 98. Thumb-suck ing 

0 1 2 99. Too concerned wi th  neatness or cleanliness 

0 1 2 100. Trouble sleeping (describe): 

0 1 2 101. Truancy,  skips school 
0 1 2 102. Underact)re. slow moving, or lacks energy 

0 1 2 103. Unhappy, sad. or depressed 

0 1 2 104. Unusually loud 

0 1 2 105. Uses alcohol or drugs (describe) : 

0 1 2 106. Vandalism 

0 1 2 107. Wets self dur ing the day 

0 1 2 108. Wets the bed 

0 1 2 109. Whining 
0 1 2 110. Wishes to be of opposite sex 

0 1 2 
0 1 2 

0 1 2 

0 1 2 

11 I .  Withdrawn, doesn't g~t involved vwth others 
112. Wurry ing 

113. Please wri te in any problems your  chdd has 
that 'were not  listed above: 

0 1 2 

L' 

I 



THE DIVORCE rEDIATION PROJECT 
WOULD LIKE TO THANK YOU FOR YOUR PARTICIPATION 

IN OUR RESEARCH DURING THE PAST YEAR 

Our results w i l l  be shared with the courts 
to help them better serve families in the future 

Again, thank you. 
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POST TEST 

THE DIVORCE MEDIATION RESEARCH PROJECT 

Funded by the Children's Bureau 
Administration for Children, Youth and Families 

Department of Health and Human Services 

1982 

Administered by 
The Association of Family Conciliation Courts 

DOCKET NUMBER: 

NAME: 

ADDRESS: 

ATTY PHONE 

DATE OF MEDIATION/INVESTIC~TION: 

Site: l...Los Angeles 2...Minneapolis 

Respondent sex: 1...male 2...female 

PHONE(S): 

ATTORNEY: 

SPOUSE PHONE: 

INTERVIEW DATE: 

3...Connecticut 4...Colorado 
City: County: 

i : i  
1:2-4 
1:5 

1:6-9 
1:10-11 
1:12 
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How many ch i ldren did you and your (ex-) spouse have? 

What are the current ages of these children? (start with the youngest) 

#i: zrs #2: yrs #3: xrs #4: /rs 
male female m f m f m f 

What month and year did you and your (ex-) spouse marry? 
month year 

What month and year did you f ina l l y  separate? 
month year 

I f  you are divorced from your (ex-) spouse, what month and year did the 
divorce become final? 

month year 

Were you already divorced in 1978 when the mediation took place? 

1 . . .  yes 
2 . . .no  
7 . . . d o n ' t  know 

Did the mediation/investigation in fact take place? 

i . . .yes 
2...  no 
7. . .don' t  know 

What 

How 

How 

is your relationship to you (ex-) spouse today? 

1...reconciled, l i v ing together (go to next page) 
2 . . . s t i l l  l i v ing together, divorce in progress 
3 . . . l i v i ng  apart, divorce in progress 
4...divorced, l iv ing apart . . . . . . . . . . . . . . . . . . . . . . . . . .  
8...other 

Have you remarried? 

l . . . y e s  
2 . . .no  

Has your (ex-) spouse 
remarried? 

1...yes 
2...no 
7.. .don' t  know 

far away does your (ex-) spouse live? 

Approximately miles 
Doesn't apply, we l ive in the same building 
Don't know how far apart we l ive 
Don~t know where my (ex-) spouse lives 

interested are you in getting back together with your (ex-)spouse? 

l . . . very  interested 
2...somewhat interested 
3...not sure 
4.. .not very interested 
5...not at al l  interested 
6...we are back together 
8...other. (explain:) 

i °  

1:13 

1:14-15 

1:16-17 

i;18-19 

1:20-21 

1:22-24 

1:25-26 

£:27-28 

1:29-30 

1:31-32 

1:33-34 

1:35-36 

1:37 

1:38 

1:39 

1:40 

1:41 

1:42-44 

1:45 



Are you presently supposed to be paying or receiving child support? 

1...paying child support . . . . . . . . . . . .  amount per month = $ 

2...receiving child support . . . . . . . . . .  amount per month = $ 
3...neither paying nor receiving 
9...doesn't apply (e.g,, jo int  custody) 

I f  you are supposed to be paying or receiving chi ld support: 
How regular ly  do you make or receive the payments? 

l . . . v e r y  regular ly  
2...somewhat regular ly  
3...somewhat irregularly 
4...very irregularly 
9...doesn't apply 

How satisfied are you with the current child support arrangement? 

l . . . very  satisfied 
2...somewhat satisfied 
3...somewhat dissatisfied 
4...very dissatisfied 
9..not applicable (e.g., reconciled) 

How satisfied are you with the property settlement you and your (ex-) 
spouse have? 

1...very satisfied 
2...somewhat satisfied 
3...somewhat dissatisfied 
4...very d~ssatisfied 
9...not applicable (e.g., never divorced) 

Are you,.or did you ever, pay or receive spousal support (alimony)? 

1...no 
2...yes, p a i d  . . . . . . . . . . . .  How much did you pay/receive per month? 
3...yes, received $ 

How long was support to be paid? 

years 
~permanently 

How much f inancia l  s t ra in are you feel ing these days? 

l . . . n o  f inancia l  strain 
2 . . . ve ry  l i t t l e  f inancia l  s t ra in 
3...some f inancia l  s t ra in 
4 . . .a  lo t  of f inancia l  s t ra in 
8 . . .o ther  (expla in:)  

HOw sa t is f ied  are youwi th  the job your attorney is do ing ,o r  did, in 
your divorce or custody/v is i ta t ion dispute? 

l . . . v e r y  sa t i s f ied  
2...somewhat sa t i s f ied  
3.°.neutral 
4...somewhat dissatisfied 
5..°very dissatisfied 
9...not applicable, never had an attorney 

Based on your divorce experience, how sat is f ied are you with the legal 
system in general, e .g. ,  judges, referees, attorneys, etc.? 

l . . . v e r y  sa t fs f ied  
2...somewhat sa t i s f i ed  
3 . . .neut ra l  
4...somewhat d i ssa t i s f i ed  
5 . . . ve ry  d i ssa t i s f i ed  
8 . . .don ' t  know, e.g. ,  d idn ' t  see enough of these actors to have opinion 

2. 
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Is there anyth ing that  you p a r t i c u l a r l y  l i ked  or d i s l i k e d  about the 
legal  system? 

Approximately how much have you spent, or do you owe, in a t to rney fees 
re la ted  to the divorce and custody dispute? 

Approximately $ 

Have you ever had a custody i n v e s t i g a t i o n  conducted? 

l . . . n o  
8 . . . d o n ' t  know 
2 . . . yes  . . . . . . . . . . . . . . . . . . . .  ANSWER BELOW 

How s a t i s f i e d  were you w i th  the i nves t i ga t i on?  

l . . . v e r y  s a t i s f i e d  
2...somewhat s a t i s f i e d  
3 . . . n e u t r a l  
4...somewhat d i s s a t i s f i e d  
5 . . . v e r y  d i s s a t i s f i e d  
8 . . o t he r  (exp la in : )  
9 . . no t  app l i cab le  

How wel l  does the f o l l ow ing  describe your fee l ings?  

NOT AT 
ALL TRUE 

The i nves t i ga to r ( s )  did not 
seem to understand the real 
issues and problems . . . . . . . . . . . .  I 2 3 

'VERY 
TRUE NA 

4 5 9 

0o you th i nk  the i nves t i ga t i on  made a d i f f e rence  in the way you and 
your (ex-)  spouse get along and cooperate? 

l . . .made i t  much bet te r  
2...made i t  somewhat be t te r  
3...made no d i f fe rence  
4...made i t  somewhat worse 
5...made i t  much worse 
9 . . . n o t  app l icab le  

LOS ANGELES, MINNEAPOLIS, CONNECTICUT: 
DENVER: 

GO TO THE NEXT PAGE 
GO TO PAGE 5 

SKIP 
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3. 

1:63-64 

1:65-69 
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1:72 
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1:74-79 
1:80 
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How did-your attorney feel about you mediating? 

1...encouraged me to try i t  
2...neutral 
3. . .d id not l ike the idea 
4 . . .d idn ' t  discuss the idea 
7. . .don' t  know what my attorney thought 
g . . .d idn ' t  have an attorney 

What issues were settled in mediation? (circle al l  that apply) 

l...temporary v is i ta t ion arrangement 
2...temporary custody ' ' 
3...temporary custody and v is i tat ion 
4...permanent custody 
5...permanent v is i ta t ion 
6...permanent custody and v is i ta t ion 
7. . . f inancia l  issues 
8. . .other (e.g.,  agreed to seek counseling) 
9...nothing settled in mediation 

• O...don't know 

Looking back, do you think i t  would have been a good idea or a bad idea 
for financia] issues to have been mediated along with custody and visi tat ion? 

1 . . .de f in i te ly  a good idea 
2...probably a good idea 
3. . .neutral ,  doesn't matter 
¢...probably a bad idea 
5 . . .de f in i te l y  a bad idea 
7°..don't  kow 
8.. .other (explain) 

What financial issues would you l ike to see mediated? 

1. . .ch i ld  support 
2...property 
3...spousal support (alimony) 
4 . . . a l l  of the above 
5...none 
7. . .don' t  know 
8.. .other (explain) 

How well do the. following describe-your feelings? 

NOT AT 
ALL TRUE 

Mediator(s) did not seem to understand 
the real issues or problems . . . . . . . . . . . . . . . .  I 2 

I f e l t  confident that nothing we said 
in mediation could later  be used in court, i 2 

VERY 
TRUE NA 

3 4 5 9 

3 4 5 g 

Do you think mediation made a difference in the way you and your (ex-) spouse 
get along or cooperate? 

1...made i t  much better 
2...made i t  somewhat better 
3...made no difference 
4...made i t  somewhat worse 
5...made i t  much worse 
7. . .don' t  know 
8.. .other (explain) 
9.. .not applicable 

How satisf ied were you with your mediation? 

1...very satisf ied 
2...somewhat satisf ied 
3...somewhat dissatisf ied 
4...very dissatisf ied 
9.. .not applicable 

Anything you part icular ly liked or disliked about mediation? 

4. 
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5. 

Before the mediation/investigation took place, who had legal custody of the 
children? 

l . . . I  did 
2...my (ex-) spouse did 
3 . . . i t  was spl i t ,  I had some and my (ex-) spouse had some 
4 . . . i t  was joint legal custody 
8...someone else (who?) 

* * *Af te r  the mediation/investigation took place, who had legal custody? 

i . . . I  did 
2...my (ex-) spouse did 
3 . . . i t  was spl i t ,  I had some and my ex- had some 
4...we had joint legal 
8...someone else (who?) 

Did you Feel pressured into this agreement (the one in effect after the 
mediation/investigation)? 

1...not at al l  pressured 
2...not very pressured 
3...somewhat pressured I 

. . . . . . . . . . .  Who pressured you? (Circle al l  applicable) 4...very pressured 
8...other 1...the mediator(s) 

2...my (ex-) spouse 
3...attorney(s) 
4...judges- 
5...investigators 
8...other (who?) 

Who currently has legal custody of the children? 

1. . . I  do 
2...my (ex-) spouse does 
3 . . . i t  was spl i t ,  I have some, my ex- has some 
4...we have joint l'egal custody 
8...someone else (who?) 
9...not applicable 

I f  answer is different than item *'starred** above, ask: 
How did you arrive at this custody arrangement? 

l . . . o n  our own 
2 . , . i n  mediat ion 
3 . . . i n  a court  hearing 
8...other (where?) 
9...not applicable (no change) 

How satisfied are you with the present legal custody arrangement? 

1...very satisfied 
2...somewhat satisfied 
3...neutral 
4...somewhat dissatisfied 
5...very dissatisfied 
8...other 
9...not appllcaole 

Where do the children actually live? 

l..~mostly with me 
2...mostly with.my (ex-) spouse 
3...some mostly with me, others mostly with my ex- 
4...equal time with both of us 
8...other 
9..not applicable 

How satisfied are you with this l iv ing arrangement? 

1...very satisfied 
2...somewhat satisfied 
3...neutral 
4...somewhat dissatisfied 
5...very dissatisfied 
8...other 
9...not applicable 

2:14 

2:15 

2:16 

2:17 
2:18 

2:19 

2:20 

2:21 

2:22 

2:23 

2:24 
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About how many days per month does the parent not l i v ing with the children 
actua.lly see them? 

Approximately days 
Doesn't see them monthly, about days per year 
Joint residential custody____.~ll 
Doesn't apply (e.g., no minor " dren) 

How regular and predictable is this visitat ion? 

1 . . . v i s i ta t ion  doesn't take place 
2 . . . v i s i ta t i on  is very irregular (e.g., often cancelled, postponed, 

non-custodian drops by unexpectedly) 
3...great variation in regularity (some months very regular, others not) 
4 . . . f a i r l y  regular (there is a schedule that is followed, but also some 

variation from this pattern) 
5...very regular (the schedule is generally followed) 
9...doesn't apply (e.g., no minor children, or reconciled) 

How often do you have disagreements with your (ex-) spouse about v is i tat ion? 

1...frequently 
2...occasionally 
3 . . . rare ly  
4...never 
~...no contact with ex- 
9..°doesn't apply 

How often does the non-custodian talk with the children on the phone? 

1...frequently 
2...occasionally 
3. . . rare ly  
4...never 
9...doesn't apply (reconciled, no minor children) 

Overall, how are your children doing these days? 

1...very well 
2 . . . f a i r l y  well 
3...not very well 
4. . .not doing well 
5...mixed, some doing wel l ,  others aren't 
8...other 

All t h e  
How often does your time 

youngest/oldest 
child seem ANGRY . . . . . . . . . . . . . . . .  1 

seem ANXIOUS . . . . . . . . . . . . . .  I 

seem HAPPY . . . . . . . . . . . . . . . . .  I 

seem DEPRESSED/SAD . . . . . . . . .  i 

Most the Some Rarely Never Don't 
t ime times know 

2 3 4 5 7 

2 3 4 5 7 

2 3 4 .5 7 

2 3 4 5 7 

Custody . . . . .  1 . . . .  no 

Vis i ta t ion. .  1 . . . .  no 

Child 
Support . . . . . . .  1 . . . .  no 

Since your divorce became f i na l ,  have you or your attorney been back to court, 
or has your (ex-) spouse brought you back to court, to change the following? 

2...yes . . . .  Times before m e d i a t i o n / i n v e s t i g a t i o n  
Times after mediation/investigation 

2...yes . . . .  Times before mediation/investigation 
Times after mediation/investigation 

2...yes . . . .  Times before mediation/investigation 
Times after mediation/investigation 

2:25-26 

2:27-29 

2:30 

2:31 

2:32 

2:33 

2:34 

2:~5 

2:36 

2:37 
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2:48-52 
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Do you think you wi l l  want to change the present custody or v is i ta t ion 
arrangement within the next year? 

1. . .def in i te ly  wi l l  
2...probably wi l l  
3...not sure 
4...probably not 
5 . . .def in i te ly  not 
9...doesn't apply (e.g., reconciled) 

I f  you need to change the GustoCy or v is i ta t ion arrangement, how do you 
think you would do this? (Don't.read answers) 

1...go direct ly back to mediation, call mediators 
2... informally with my (ex-) spouse 
3...contact an attorney, go back to court 
7...don't know 
8...other 
9...doesn'~ apply (e.g., no minor children) . 

Do you think~mediation should be mandatory for couples who disagree on 
custody and visitation? 

1. . .def in i te ly  should be 
2...probably should be 
3...neutral 
4...probably should not be 
5. . .def in i te ly  should not be 
7...don't know 

I f  you had i t  to do over again, would you Contest custody or visitation? 

1. . .def in i te ly  would. 
2...probably would 
3...not sure 
4..~probably would not 
5 . . .def in i te ly  would not 

Any particular reason you feel this way? 

Finally, we'd l ike a l i t t l e  background information on you. 

How oldare you? years 

Is there a racial group you identify with? 

1...White . . . . .  Do you identify with any particular ethnic group, e.g., 
2...Black e.g. Ir ish or Italian? 1...no 2...yes please specify: 
3...Hispanic 
4...Asian 
5...Indian 
8...other (specify): 

Is there a religious group you identify with? 

1...Catholic 
2...Jewish 
3...Protestant . . . . .  Any particular denomination? 
8...other 

What was the last year of school you completed? 

1... less than high school 
2...graduated from high school 
3...some college 
4...college graduate 
5..;attended or completed graduate school 

7. 
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What is your present occupation? 

What category does your own individual income (yearly) f a l l  into before 
taxes? (include spousal support, public assistance, wages, etc. ,  but 
not chi ld support) 

1...under $2,999 
2...$3000 - 4999 
3...$5000 - 9999 
4...$I0,000 - 14,999 
5...$15,000 - 19,g99 
6...$20,000 - 24,999 
7...$25,000 - 49,999 
8...$50,000 or more 

1...male 2...female 
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May, 1981 

June, 1981 

December, 1981 

January, 1982 

February, 1982 

March, 1982 

June, 1982 

June, 1982 

June, 1982 

October, 1982 

October, 1982 

January, 1983 

April, 1983 

May, 1983 

May, 1983 

June, 1983 

Papers and Presentations of the 
Divorce Medla t ionResearch  Project 

Association of Family and Conc i l ia t ion  Courts 
Spring Meeting, Indlanapol ls,  Indiana 

The Law and Society Association Annual Meetings 
Amherst, Massachusetts 

Association of Family and Conc i l ia t ion  Courts 
Winter Conference, Ft. Lauderdale, Fla. 

In te rd lsc lp l lnary  Committee on Child Custody 
Denver, Colorado 

Boulder In te rd isc ip l ina ry  Committee on Child Custody 
Boulder, Colorado 

The Amerlcan Orthopsychiatr lc Associat ion, I n s t i t u t e  on 
Mediation, San Francisco, California 

The Law and Society Association Annual Meeting 
Toronto, Canada 

The American Bar Association, National Conference on 
Alternative Family Dispute Resolution, Washington, D.C. 

International Family Law Society, Fourth World Conference 
Cambridge, Massachusetts 

Association of Marriage and Family Therapists 
Annual Conference, Dallas, Texas 

Annual Child Custody Conference, Keystone, Colorado 

The American Bar Association, National Conference on 
Consumer Dispute Resolution, Washington, D.C. 

Harvard Law School Presentation and Presentation to the 
Cambridge Mediation Group, Massachusetts 

Interdisciplinary Committee on Child Custody 
Boulder, Colorado 

Association of Family and Conciliation Courts 
Spring Conference, Toronto, Canada 

The Law and Society Association Annual Meeting 
Denver, Colorado 
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June, 1983 

Septem6er, 1983 

October, 1983 

May, 1984 

The Natlonal Conference on State Legis latures Conference 
on Chi ldren 's  Rlghts: Suppor t , .Patern i ty ,  Custody 
Denver, Colorado 

The Annual Colorado Judicial  Conference 
Vai l ,  Colorado 

Issues In Family Law 
The National College of Juvenile Just ice, Reno, Nevada 

Associat ion of Family and Conc i l ia t ion  Courts Annual 
Meeting, Denver, Colorado. 
Presentation by Comeaux, Hodges, Pearson, Slalkeu and 
Thoennes 
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