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COMPREHENSIVE DRUG PENALTY ACT

THURSDAY, JUNE 23, 1983

House oF REPRESENTATIVES,
SUBCOMMITTEE ON CRIME,
COMMITTEE ON THE JUDICIARY,

Washington, DC.

The subcommittee met, pursuant to call, at 9:30 a.m., in room
2237, Rayburn House Office Building, Hon. William J. Hughes
(chairman of the subcommittee) presiding.

Present: Representatives Hughes, Smith, Sawyer, and Shaw.

Staff present: Hayden W. Gregory, counsel; Edward O’Connell,
and Eric Sterling assistant counsel; Charlene Vanlier, associate
counsel; and Phyllis Henderson, clerk.

Mr. HucHEs. The Subcommittee on Crime will come to order.

The Chair has received a request to cover this hearing, in whole
or in part, by television broadcast, radio broadcast, still photogra-
phy or by other similar methods. In accordance with committee
Rule 5(a), permission will be granted unless there is objection. Is
there objection? Hearing no objection, such coverage is permitted.

Today we are discussing two bills, H.R. 3272 and H.R. 3299, the
Comprehensive Drug Penalty Acts of 1983.

The first bill H.R. 3272, is essentially the same as H.R. 7140,
which was developed after a thorough examination by the Subcom-
mitte on Crime in the 97th Congress of the problems confronted by
Federal law enforcement agencies in their attempts to take the
profits out of drug dealing. The net result of these inquiries reem-
phasize the fact that the single most important crime problem con-
fronting this country is the vast increase in drug trafficking in
recent years. We are now faced with the fact that the drug dealers
have been able to accumulate huge fortunes as a result of their il-
legal activities, and the sad truth is that the financial penalties for
drug dealing are frequently only seen by dealers as a cost of doing
business. Under current law, the maximum fine for many serious
drug offenses is only $25,000—pocket money.

Moreover, the Government’s ability to obtain civil or criminal
forfeiture of the profits or proceeds of drug dealing has been ham-
pered by a number of deficiencies. H.R. 7140, as developed in the
97th Congress, was a truly bipartisan effort to fill those gaps and
was placed on the suspension calendar and passed by the House of
Representatives without dissent on September 28, 1982.

A compromise version of this bill (now essentially H.R. 3299),
along with other bills, H.R. 3963, the anticrime package, passed the
House and Senate late in the lame duck session of the 97th Con-
gress by the margin of 271 to 72 in the House and was passed
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unanimously in the Senate. Unfortunately, the President—pri i-
ly on an issue unrelated to this bill and Zgainst the ;(ﬁsicepg;n;aﬁ—
partisan delegation from the Congress, decided to pocket veto the
an%—lcrlfni(f package. b
e following are the essential elements of the two n -
hensive Drug Penalties Acts of 1983, beginning with H.ée'wg%ozr.npre
First, the bill substantially increases maximum permissible
criminal fines in drug cases and establishes a new alternative fine
;oncept uleéier which ddrug ﬁffendﬁrs can be fined up to twice their

ross profits or proceeds where the alternati ' i

th%l;l that specified in the crime itself. ve fine will be greater
e new maximum fine limits were developed in large
the Judiciary Committee during the considera%ion of thg Cgiar;tin?i

Code revision in the 96th Congress. The alternative fine concept
was recommended in the final report of the National Commission
on Reform of Federal Criminal Laws, the so-called Brown Commis-
sion.

Second, it amends the present civil forfeiture law. 21
to permit the civil forfeiture of land and buildings used,[z).rS .i%tggéz
ed to be used, for holding or storage of controlled substances when
such use constitutes a felony. Current law is unclear as to whether
warehouses or other buildings can be so forfeited.

_Third, the bill changes certain venue authority to allow the Jus-
glce Department to bring civil forfeiture actions in a district where
brgu gﬁffandant is found or where the criminal prosecution is

Fourth, it sets aside up to $10 million a year in fiscal
and fiscal year 1985 from forfeiture dispogitions'into a {“3?721%7?1813
fund to be used for drug law enforcement purposes.

_Fifth, the bill provides, for the first time, criminal forfeiture pro-
v1sslpntsh fox;; all felony drug cases.

ixth, it outlines authority for courts to restrain the tr
property which might be subject to forfeiture and to orde? I%ifg(gf
zure of such property in order to ensure its availability for a for-
f)?(fsfcfe fr_oceedcllng. tRemisi,iortl a}llld mitigation provisions are also
in order to protect the i i
ovsiners. P e interests of innocent property
t also details procedures for allowing temporary r ini
orders in ex parte hearings under extraordginary Ic)irc:ur}lllstzfltcreasl.nmg

Seventh, the bill creates a permissive presumption in criminal
forfeiture cases that all property acquired by drug offenders during
the period of the violations, or shortly thereafter, is subject to fore-
feiture if no other likely source for such property exists. These pro-
visions follow closely the U.S. Supreme Court opinion in Ulster
County Court, New York v. Allen decided in 1979.

Thg second bill, H.R. 3299, is the same, essentially, as H.R. 3272
plus it has an added provision dealing with the Customs Service on
a related matter. This latter addition, in substance, was initially at-
tached to H.R. 7140 by Senator Baker in the Senate version of H.R
7140 in the 97th Congress and has been recommended highly to me
by numerous fellow Members of Congress and Administration Offi-
cials. I am convinced that it is a needed step. After discussion with
the appropriate members of the Ways and Means Committee, (Bill
Frenzel and Sam'Glbbons) we agreed to add that particular i)rovi-
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sion to this bill. In essence, what it does, is to increase the scope of
what the Custom Service could administratively forfeit, (essentially
a default judgment process in their civil forfeiture procedure) and
increases the jurisdictional amount for this process from $10,000 to
$100,000, with no dollar limit in cases involving conveyances of con-
traband in default situations; second, it sets up a Customs Forfeit-
ure Fund; third, it allows Customs to discontinue forfeiture of prop-
erty in favor of similar proceedings by State and local agencies;
and fourth, it increases certain Customs’ law enforcement author-
ity.

Thus we have before us today two bills that have already had
considerable legislative scrutiny and acceptance. We are, however,
always open to further constructive refinements and therefore wel-
come the comments of our witnesses today.

Joining us on the first panel this morning, from the Department
of Justice, is Hon. James Knapp, the Deputy Assistant Attorney
General for the Criminal Division.

Mr. Knapp was named to this position last December, after ex-
tensive experience in the district attorney’s office of Los Angeles
County, CA. He had over 10 years of trial experience and for some
2 years was the head deputy district attorney. Mr. Knapp, we are
pleased to have you with us this morning.

Joining Mr. Knapp at the witness table and our other panelists
is Robert E. Powis, the Deputy Assistant Secretary of the Treasury
for Enforcement, who was named to that position in June of 1981.
Mr. Powis previously served in the U.S. Secret Service as a special
agent for some 26 years. Most recently as the assistant director for
investigation. He has in addition to his positions at the Secret Serv-
ice headquarters office served in numerous field positions including
special agent in charge of the Los Angeles Field Office, SAC of the
Baltimore Office and SAC of the Scranton Office. A graduate of
Fordham University, and St. John’s Law School, Mr. Powis is a
member of the New York Bar.

Accompanying Mr. Powis is Stuart P. Seidel, assistant chief
counsel for enforcement and operations. Mr. Seidel graduated from
Brooklyn Law School with a doctorate in 1969, where he was in the
legislative honors program. He was hired by Customs in New York
as a Customs law specialist and transferred to the office of
chief counsel as of 1970. He was promoted to assistant chief counsel
in 1974. Among other special assignments, Mr. Seidel has served as
representative of the Customs Operations Council to the U.N. Com-
mission on Narcotics Drugs in Geneva in 1975. Welcome.

We also have with us this morning, the U.S. attorney for Chica-
go, and perhaps, Mr. Knapp, you might want to introduce him.

Mr. Knapp. Yes, Congressman, it is Hon. Daniel Webb, U.S. at-
torney for the northern district of Illinois, which is Chicago.

Mr. HucHES. Mr. Webb, we are just delighted to have you with
us this morning.

Mr. WeBs. Thank you very much.
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TESTIMONY OF JAMES LK. KNAPP, DEPUTY ASSISTANT ATTOR-
NEY GENERAL, CRIMINAL DIVISION, U.S. DEPARTMENT OF JUS-
TICE, ACCOMPANIED BY DANIEL K. WEBB, U.S. ATTORNEY FOR
THE NORTHERN DISTRICT OF ILLINOIS; ROBERT E. POWIS,
DEPUTY ASSISTANT SECRETARY OF TREASURY FOR ENFORCE-
MENT, U.S. DEPARTMENT OF THE TREASURY, ACCOMPANIED
BY STUART P. SEIDEL, ASSISTANT CHIEF COUNSEL, ENFORCE-
MENT AND OPERATIONS, U.S. CUSTOMS SERVICE

Mr. HugHEs. Mr. Knapp, we have your statement, which, with-
out objection, will be made a part of the record in full and you may
proceed as you see fit.

Mr. Knapp. Thank you, Congressman. I intend to read an
abridged edition of the statement, since it is quite lengthy. But I
will try and summarize the key points.

Mr. Chairman, members of the subcommittee, I am pleased to
appear today to discuss H.R. 3299, the Comprehensive Drug Penal-
ty Act of 1983. The Department of Justice strongly supports the
goals of this legislation, which are to strengthen our ability to for-
feit drug related assets, including the enormous profits made in
drug trgfﬁcking, and to substantially increase the fines for serious
drug crimes. Indeed, two of the titles of the President’s comprehen-
s1vel crime legislation, H.R. 2151, are designed to meet the same
goals.

In comparing your bill, Mr. Chairman, and the administration’s
proposals, it is clear we are largely in agreement about major con-
cepts. In addition to raising the now unacceptably low fines for
drug offenses, these objectives include creating a strong criminal
forfeiture statute for all drug felonies, providing civil forfeiture au-
thority for real property used in serious drug cases, establishing a
funding mechanism to help defray the mounting costs incurred by
our law enforcement agencies in pursuing forfeitures, and amend-
ing the Tariff Act to increase the use of efficient administrative
forfeiture procedures in cases under both the Customs and drug
laws. While our approaches to each of these issues vary somewhat,
I believe the areas of agreement far outweigh our differences, and
we will be pleased to work with the subcommittee to resolve these
differences in a mutually acceptable way.

We do differ substantively, however, on certain issues and my
statement will be directed primarily to these concerns. These in-
clude amending the RICO forfeiture statute and including in crimi-
nal forfeiture authority the new concept of substitute assets.

Another difference is our recommendation that a land forfeiture
statute like that now in H.R. 3299 include authority to reach land
used in the commercial cultivation of marijuana. Mr. Powis of the
Customs Service will be discussing the importance of the Tariff Act
amendments included in this bill. In addition to that, I will explain
the change in department policy regarding third party claims in
criminal forfeitures, a change which may require an adjustment in
your bill regarding the hearing procedure for these third party
claimants.

_Finally, at the request of the subcommittee staff, I will give our
views on a proposed preponderance of the evidence standard of
proof in criminal forfeiture cases.

h WP R SO S
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Two of the issues about which we are concerned, are the problem
of RICO criminal forfeiture and substitute assets. On these two
points, before going into my statement, I would like to yield to Mr.
Webb, who has had a lot of practical experience with these prob-
lems in Chicago. He will give a short statement to you on these two
subjects.

Mr. WeBB. Mr. Chairman, and members of the committee, I will
try to be as brief as I can and my comments are being directed,
what I hope will be in using your words, Mr. Chairman, a construc-
tive refinement or addition to the criminal forfeiture provisions
that are in the two bills before the committee today, as well as re-
lated to the criminal forfeiture provisions of the RICO statute.

I would like to think of myself, Mr. Chairman, as a U.S. attor-
ney, kind of out in the field or in the trenches, that has had a lot of
practical experiences in the actual utilization of criminal forfeiture
provisions in the actual prosecution of cases. And in particular
with great focus on narcotic cases as well as other major organized
criminal and structured activity that we frequently attempt to use
criminal forfeiture provisions in order to take the profit out of nar-
cotic trafficking as well as other organized criminal activity.

Let me tell you that as a practical matter, unless there is a sub-
stitution of asset provision added into these two bills or the bill
that comes out of this committee relating to narcotic trafficking
and also to the RICO forfeiture provisions, then there are so many
practical problems that are faced by prosecutors as they actually
utilize the statute of criminal forfeiture that in my judgment is not
utilized as effectively and efficiently as it can be. In my experience
I am told by the Justice Department in Chicago we use RICO in
currently the 848 of the drug statutes relating to forfeiture more
than any other district.

And it is my view that while the forfeiture provisions have tre-
mendous potential to accomplish the purpose of Congress which 1
assume to be that we must impact upon organized criminal activi-
ty, including drug trafficking, by breaking the financial backbone
that finances the operation and the only way that can be done is to
take away the millions and millions of dollars in some effective and
efficient manner. And criminal forfeiture which really, obviously,
has not been utilized in this country for hundreds of years until
RICO, and now in the drug forfeiture area is the way to do it. But
as a practical matter, without a substitution of assets provision, we
simply don’t succeed. And I want to explain to you why, or at least
in my opinion, why that is the case.

In most narcotic cases, and other types of criminal organized ac-
tivity, what we eventually want to forfeit in about 90 percent of
the cases is normally profits in the form of dollars, cash. Let me
give you an example of what I am talking about.

There is a case under investigation in Chicago. Since this com-
mittee is interested in narcotics and these two bills are—it is not
under indictment, and I won’t go into details, but there is a gentle-
man that I assume will eventually be indicted. Through specific co-
caine transactions that he participated in in 1979, he profited $10
million. That is what we call as prosecutors, a historical case be-
cause we weren't there at the time, but now we have witnesses
that will document what happened and we can prove our case.
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I will include in that indictment and th j i
] c e grand ju imi-
Elalh G{gf)ffﬁf;lrt& co;mt, andHI would guess the %ury v&gillr }éov;rllx}}t’:i? o(glfr;ﬁta
] counts as well as render a verdict on th imi
ferying c ] _ ré . the criminal for-
heTgot & lilél79.He will forfeit $10 million—his profit—the cash that
he judge will eventually enter a j i
jug ally e judgment on that

Zhe(? I will have a $10 million verdict of cash that I canziidllogfaegg
£ (I)ln if;hei g%as’tznkls beca}lllst?hl don’t know today where that $10 rnil-'

. n't know whether in 1979 this man put it offshore |
c]?ah’amlan trust, I don’t know whether he buriedpit in ’é)heS}gll?(l)ﬁrig' aI1
(Ln 11;;hknow whether he spread it among his relatives; I dont know
lv{v ether he ploughed it into a business he operates. What I do
now 1s today he has assets, capital assets as well as cash in bank
fﬁcguqts of about $3Q million. And what I do know is that while
; efu? 1s a concept which may or may not be applicable to criminal
orde1ture called tracing, which is that if I could go back to 1979
and trace out every dollar of that $10 million and show today what
asse’zt it Is 1n, a boat, a car, whatever, if I could do that which I
c?ré }fls, but }11f I could, that maybe the new asset would stand in place
ge de%ig?a?i éO\I’g}éecilsherbthat is egzen Spp]icable will probably have to

: ay by a court, and it is just crazy. B

I don’t know whether it will ever be applied il oo

_ _ to criminal forfeit
and No. 2, if T have to tie up 15 or ZOpp o v

‘ 2, ts and bog th d

with trying to trace those dollars into a i T am westin

current 1
1law enforcement resources. And so it won’t be 3isneet.’ Ekilclll ;gavs:}llg%
happens as a practical matter is that the agents and eventually the

torical information of cash profits ’
—You can’t—the doll ical-
ly Taﬁzrréof here todayb’%‘lhose dollars went somewhereoelggs physical

§ a case in Chicago right now where I have four 1 :
g‘soslégsllivggsresng{lo btr}llbedbn?gnébﬁrs of a local county rea{1 gsti‘;vg ?:;i
y—tney bribed him to get about $45 million ;
t?}slgirtem te:le:ix reductllorﬁs fgau;liulently. They were i&;ndicr?éiil l(c))rrll 1?%11688%
. € several hundreds of thousands of doll i ion
with legal fees; that’s their i zed in this el
ga ; profit for having engaged in this crimi
nal activity with a RICO enterori rioiture. ther 1o
prise. I got a forfeiture, their |
fees, everyone applauded. But I am i Eit bocareed]
, . . . not going to collect it
leglsn;rvgng?l?ggﬂed 115 3 .glgthco%tlitl)versy over tracing, an<li f}feciu(si?)l%
re and di e dollars end up in the law firm?
%;?tl glaenti:nttoe rlgslt(;)v;’nwt}}llat hagapengd to }fhe law firm? You égrlllll.dj}cl)lrc?
' € enterprise which is a law firm. Th
transferred their stock 8 days b indi o A
. ys before the indictment t

and they started working on a salary of $200,000 a yegrafrlcj)%t?ﬁ;

tion of assets provision, will be a t ‘ i

to 8heset1ilwo lfills as well as to Rlcg.amendous asset, Mr. Chairman,
ne other last comment, and then I want to turn it back

Kil{app, and that is as far as criminal forfeiture is concerr?gd Ez?/hl\i/{:i
now this committee is quite interested in. The current RICO

S

T

statate has a very sericus defect because the forfeiture language re-
lating to whether or not profits, the actual profits, of a criminal en-
terprise are forfeitable has now been found not to be forfeitable by
the fifth, ninth, and now by my circuit, the seventh circuit. I am
now paralyzed in Chicago. I am not going to use RICO forfeiture
any longer because every case involves cash forfeiture of profits,
and the language is ambiguous. I believe very strongly that it has
to be revised by Congress to carry out the congressional intent to
give us the tools to impact upon the actual economic backbone of
organized criminal activity.

Mr. Chairman, thank you very much for your time.

Mr. Hucngs. Well, the latter problem that you just described,
the split between various circuit courts decisions, is probably the
easiest matter to take care of. More difficult are the questions of
broadening RICO and the question of substitute assets and we will
get into that subject after we have heard all the testimony.

We thank you for sharing those insights with us.

Why don’t we just, if you don’t mind, adjourn for now for about
10 minutes. We have a little practi«ze over here. We have to run to
vote. If we are lucky, it won't happen too often this morning. We
will stand in recess for about 10 minutes.

[Recess.]
Mr. Hucags. The subcommittee will come to order. Mr. Knapp, I

think you were about ready to pick up again with your testimony.

Mr. Knarp. Thank you, Mr. Chairman. In summary, first, on the
RICO criminal forfeiture issue itself, there are three basic prob-
lems with the current statute. No. 1 is the fact that apparently the
forfeitability of the profits of racketeering is in dispute. That issue
may or may not be resoived to our satisfaction by the Supreme
Court, but that is sometime off.

Second is the lack of any preindictment restraints on transfer,
like you have in H.R. 3299, and the third, of course, is the lack of a
substitute assets provision. I now turn and discuss this substitute
assets concept as it applies to both RICO and drug forfeitures in
more detail.

The substitute assets provision would greatly enhance the effec-
tiveness of criminal forfeiture. Briefly, we contemplate substitute
assets in five different situations: One, where the forfeited property
cannot be located; two, where it has been transferred or sold to or
deposited with a third party and cannot be reached; three, where it
has been placed beyond the jurisdiction of the court, like out of the
country; fourth, where it has been substantially diminished in
value because of some deliberate act or omission by the defendant;
and fifth, where it has been commingled with other property which
cannot be divided without difficulty.

A substitute assets provision would work as follows: The Govern-
ment must prove in the criminal trial that specified property of the
defendant was used or obtained in such a way as to render it sub-
ject to forfeiture under the applicable statute. If after the entry of
the special verdict of forfeiture, it was found that those specified
assets had been removed, concealed, or transferred, or one of those
five situations was applicable, so they were no longer available to
satisfy the forfeiture judgment, the court could order the defendant
to forfeit other of his assets in substitution.
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Thus, by applying a substitute assets provision, defendants would
not be able to avoid the criminal forfeiture sanction simply by
making their forfeitable assets unavailable at the time of convic-
tion.

In understanding the importance of a substitute assets provision,
we must be realistic about the sophistication of many drug traffick-
ers and organized crime figures. Concealing the extent of their fi-
nancial assets is not uncommon. Rather it is a common practice, a
practice which increasingly involves use of offshore banks. These
banks serve both the safe depositories for illicit drug profits and as
money laundering facilities that can thwart our efforts to trace
tainted sources of a trafficker’s stateside assets.

The offshore bank problem illustrates the potential utility of a
substitute assets provision. The 1982 prosecution of a large-scale
hashish smuggling operation, United States v. Ashbrook, provides
an example. The primary defendant was apprehended leaving the
country with $170,000 intended as partial payment on a $2 million
hashish deal. This defendant’s operation spanned several years. He
would deposit the proceeds of his drug trafficking in a Cayman Is-
lands bank account in the name of a fictitious corporation.
Amounts needed for new drug deals would be transferred from the
Caymans to Lebanon.

In this case, not only were substantial forfeitable drug proceeds
in the bank outside the United States, but a $300,000 boat used to
smuggle the hashish was in Italy, also outside the reach of the Gov-
ernment. Fortunately, by virtue of a plea agreement, a substantial
forfeiture was obtained. However, had this case gone to trial, it is
doubtful that absent a substitute assets provision, a forfeiture of
much significance could have been assured, despite the fact that
the defendant had a number of extremely valuable stateside assets.

There are several other examples in my prepared statement; for
example, the DeLorean case on page 8 of my prepared statement
and the Webster case, page 9. In addition, another example is the
California case, United States v. Mouzin. During the course of an
undercover drug proceeds laundering investigation, Mouzin laun-
dered $25.8 million through a clothing store front. In the course of
talking with an undercover agent, he claimed he made a profit of
$1.5 million. This money is all in Panama and cannot be reached.

Now, it is implied in your bill, arguably, that the imposition of
substantial fines would be equally as effective as a substitute assets
provision. We do not view fines as an adequate alternative for sev-
eral reasons—certainly an improvement over the current situation
but not an adequate alternative. First, the imposition of a fine is
not mandatory under this legislation. H.R. 3299 also sets out a new
procedure to allow the court to excuse all or part of the fine im-
posed on a drug trafficker.

A special verdict of criminal forfeiture, however, is binding on
the court and under the President’s legislation would extend to
cases in which forfeiture of substitute assets was appropriate.

Second, collection of criminal fines is difficult. Once the fine is
imposed, the United States must pursue collection remedies in
State court in the same manner as an ordinary creditor. In the
case of criminal forfeiture, the Government is authorized by the
trial court to seize specific assets.

<
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Third, there is a conceptual problem, too. A substitute asset of
forfeiture procedure demonstrates the importance of showing that
we will directly separate a criminal from the fruits of his crime by
confiscating them. And the second best alternative, where we can’t
reach them is to get their exact equivalent. Fourth, it is possible
that many transfers could just outright be a sham, and if the de-
fendant was allowed to pay a fine instead, he could still, in effect,
have influence over the asset and would continue to control the en-
terprise, and one of the purposes of asset forfeiture could be defeat-
ed.

In addition to addressing the problem of preconviction transfers
through application of a substitute assets provision, we believe
there should also be specific statutory authority to void these trans-
fers where they are sham transactions, or undertaken with intent
to avoid forfeiture, except of course where the transfer is to an in-
nocent, bona fide purchaser for value.

Turning next to the topic of civil forfeiture of real property. H.R.
3299 adds a new provision to allow the civil forfeiture of real prop-
erty used to store illicit drugs or equipment used in their manufac-
ture or distribution. We strongly support this amendment but urge
that it be expanded to reach land used in the domestic commercial
cultivation of marijuana. This is a problem of increasing dimen-
sions. Presently the bulk of marijuana still comes from foreign
sources. However, large scale cultivation within the country is a
burgeoning problem and it appears to often involve a particularly
strong type of marijuana, sinsemilla, which can be sold at prices in
excess of $1,000 a pound.

Set out in my statement are a number of examples of sophisticat-
ed cultivation operations. This is a very real problem. If we act now
and have effective enforcement tools, tools that should include for-
feiture authority, we can stem the expansion of this problem. I also
point out that the land forfeiture authority set forth in H.R. 3299 is
drafted to protect against overreaching, and these protections
would continue to apply if this authority were expanded to encom-
pass the marijuana cultivation problem.

Resolution of third party claims, H.R. 3299 provides for a proce-
dure for a judicial hearing to resolve third party claims to property
that has been criminally forfeited. However, these third parties
must first seek relief from the Attorney General by filing a petition
for remission and mitigation, a procedure shaped to accord with
former Department of Justice policy. It is now our position, after
careful study and consideration, that a third party who asserts a
legal claim to property that is the subject of a special verdict of for-
feiture is entitled to a judicial adjudication of his asserted interest,
and that the granting of a petition for remission or mitigation
should, as it has always been in the civil forfeiture context, be a
matter within the discretion of the Attorney General and reserved
for those who assert equitable but not legal bases for relief.

In light of ocur change in policy, we believe H.R. 3299 should be
amended so a third party asserting a legal claim to criminally for-
feited property need not seek remission or mitigation before he
avails himself of the bill’s hearing procedure. The Department
would be pleased to submit a draft amendment to achieve this
change. We have worked out a tentative draft on this matter.
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Finally, the standard of proof for criminal forfeiture. The sub-
committee staff has asked the Department’s views on providing a
preponderance of evidence standard of proof for criminal forfeiture.
Neither of the two present criminal forfeiture statutes articulate
the standard of proof but it has been the practice in the courts to
use a beyond a reasonable doubt test. Since criminal forfeiture is
not an .element of an offense, but rather a sanction imposed after
conviction, we believe a good argument can be made that the pre-
ponderance test is legally sufficient. Moreover a preponderance
standard does apply in all civil forfeitures. However, we question
Wh{ather lowering the standard of proof would on balance be benefi-
cial.

First, such a change will doubtless spark litigation that may take
years to resolve; second, juries may be confused by having to apply
one standard to assess the defendant’s guilt, and another to deter-
mine whether certain of his property is subject to forfeiture. Ad-
mittedly, there may well be cases where a lower standard would
make a difference. But to date, meeting the beyond a reasonable
doubt test has not been particularly troublesome, probably because
the forfeiture issues will already have been established in proving
the elements of the criminal offense.

In closing I again stress the importance we place on drug en-
forcement improvements in H.R. 3299 and our willingness to work
with the subcommittee to resolve any of our differences and sug-
gest amendments to further strengthen and clarify this legislation.

Mr. Chairman, that concludes my statement. Mr. Webb and I
will be pleased to respond to questions you or the members of the
subcommittee may have.

Mr. HucHEs. Thank you, Mr. Knapp.

I think what we will do is take the balance of the testimony and
then we will subject the panel to questioning.

[The statement of Mr. Knapp follows:]

STATEMENT OF JAMES I.LK. KNAPP, DEPUTY ASSISTANT ATTORNEY GENERAL, CRIMINAL
Division

Mr. Chairman and Members of the Subcommittee, I am pleased to a r
the S}}lbcommittee to discuss H.R. 3299, the “Comprehensil\)ze Drug Peggleg' Riﬁoﬁ
}983. Th_e goals of this legislation, strengthening the use of forfeiture as a weapon
in attacking drug trafficking and increasing the fines available for serious drug of-
fenses, are ones which this Administration regards as of the highest priority, for
they are essential to our efforts in combatting one of the gravest crime probiems
facing our country: the importation and distribution of dangerous drugs. Indeed, two
of the titles of the Pre51d.en't’s comprehensive crime legislation, introduced in’ the
House as H.R. 2151, are similarly designed to improve forfeiture and increase drug
offense fines.
In comparing H.R. 3299 and the Administration’s analogous proposals, it i

that we are largely in agreement about the major concept% set I;ort};)h in this lsegilselaalxl:
tion. In addition to increasing the now unacceptably low maximum fines for drug
crimes, these objectives include creating a strong criminal forfeiture statute that
vsfopld be _apphcable in all felony drug trafficking cases, providing authority for the
civil forfeiture of real property used in the commission of major drug crimes, provid-
ing a funding mechanism whereby amounts realized in forfeiture cases can be used
to defray the mounting costs associated with forfeitures, and amending the forfeit-
ure provisions of the Tariff Act of 1930—a statute which governs civil forfeitures
qnder bot}l the customs and drug laws—to increase the use of efficient administra-
tive fqrfelturg procedures in uncontested cases. While our approaches to each of
these issues differ somewhat, I believe the areas of agreement far outweigh the dif-
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ferences, and we would be pleased to work with the Subcommittee to resolve these
differences in a mutually acceptable way.

Let me begin by outlining the particular subjects on which my testimony will
touch. First, I will address the major differences between H.R. 3922 and the Admin-
istration’s forfeiture proposal. One such difference is scope. While H.R. 3922 is con-
fined to improvements in the forfeiture of drug related assets, the Administration’s
forfeiture proposal also amends the RICO criminal forfeiture statute (18 U.S.C.
1963). A second major difference concerns the question of including a substitute
assets provision in criminal forfeiture legislation. Our proposal contains such a pro-
vision; H.R. 3299 does not. Another difference, although not of the magnitude of the
RICO and substitute assets issues, is that H.R. 3299's provision for the civil forfeit-
ure of real property used in serious drug crimes does not permit the forfeiture of
land used for the domestic cultivation of marihuana.

In addition to addressing these differences between H.R. 3299 and the Administra-
tion's forfeiture proposal, my statement will stress the importance of the Tariff Act
amendments to our civil forfeiture efforts since these amendments were not before
the Subcommittee in its consideration of forefiture legislation in the last Congress. I
will also take this opportunity to inform the Subcommittee of a change in the Jus-
tice Department’s policy with respect to petitions for remission and mitigation, a
change that we believe necessitates a revision in the hearing procedure set out in
the criminal forfeiture provisions of H.R. 3299. Finally, at the request of the Sub-
committee’s staff, I will briefly discuss the concept of lowering the standard of proof
in criminal forfeiture cases.

RICO CRIMINAL FORFEITURE

An important part of the Administration’s forfeiture legislation focuses on
strengthening the criminal forfeiture provisions of the Racketeer Influenced and
Corrupt Organization or RICO statute (13 U.S.C. 1961 et seq.). H.R. 3922’s forfeiture
amendments are confined to those applicable to drug offenses. The authority to
reach the profits and financial underpinnings of organized criminal activity through
forfeiture is a necessary part of effective law enforcement in this area. This is the
very reason that in 1970 the Congress included criminal forfeiture as one of the
sanctions applicable to violations of RICO. In our view combatting racketeering is a
top priority of federal law enforcement, and depriving those involved in organized
criminal activity of the financial resources they amass and use in this crime is an
integral part of that enforcement effort. To be successful in this effort, however, we
must improve existing forfeiture authority under the RICO statute.

Briefly, the need to improve the RICO criminal forfeiture provisions arises in two
areas. First, the forfeitability of profits of racketeering should be clarified. Whether
the RICO statute now encompasses such profits is a question currently before the
Supreme Court in Russello v. United States (No. 82-472, cert. granted, Jan. 10,
1983). The property at issue in Russello is more than $300,000 in fraudulently ob-
tained insurance proceeds from an arson-for-profit scheme. We believe it is essential
that such profits be subject to forfeiture under the RICO statute. Should the Con-
gress fail to address this issue and Russello is decided against the government, the
offectiveness of the RICO forfeiture provisions will be severely limited.

The second problem posed by the RICO forfeiture statute is one that arises from
the distinctive nature of criminal forfeiture. In criminal forfeiture, unlike civil for-
feiture, the government cannot obtain control of the assets until after a judgment of
forfeiture is entered. As a result, a defendant has ample opportunity to conceal or
transfer his forfeitable assets in advance of trial, and such pre-conviction transfers
can render the sanction of forefeiture an illusory one. This is the greatest problem
posed in using criminal forfeiture effectively, and in the case of RICO violations, in
contrast to many drug violations, there is no alternative remedy of civil forfeiture;
criminal forfeiture is the sole procedure available.

Presently, under the RICO statute, the only mechanism to address the problem of
pre-conviction transfer or disposition of assets is a restraining order, and that
remedy is available only after indictment. As is recognized in the drug felony crimi-
nal forfeiture statute proposed in H.R. 3299, the authority to obtain a restraining
order should be extended, under certain limited circumstances, to the pre-indict-
ment period. This additional authority should apply to RICO forfeitures as well. The
Administration also urges that the RICO criminal forfeiture provisions, and the pro-
posed drug felony criminal forfeiture statute proposed in H.R. 3299, be amended to
include a substitute assets provision to address those cases where a restraining
order cannot be obtained or is ineffective. In short, with isolated exceptions, we see
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no reason why the basic language, concepts, remedies, and procedures under the
RICO and drug offense criminal forfeiture statutes should not be parallel.

SUBSTITUTE ASSETS

As noted above, it is the position of the Department of Justice that a substitute
assets provision would greatly enhance the effectiveness of criminal forfeiture.
Briefly, a substitute assets provision works as follows. The government must prove
in the criminal trial that specified property of the defendant was used or obtained
in such a way as to render it subject to forfeiture under the applicable statute. If
after the entry of the special verdict of forfeiture, however, it is found that those
specified assets have been removed, concealed, or transferred by the defendant so
that they are no longer available to satisfy the forfeiture judgment, the court may
order the defendant to forfeit other of his assets in substitution. Thus, by applying a
substitute assets provision, defendants would not be able to avoid the criminal for-
feiture sanction simply by making their forfeitable assets unavailable at the time of
conviction.

Substitute assets is a novel concept. It departs from the traditional concept of for-
feiture upon which civil forfeitures are based. In civil forfeitures, it is the property
that is “guilty,” and indeed, with the exception of a few of the most recently en-
acted civil forfeiture provisions, the guilt or innocence of the owner of the property
is irrelevant. Thus, in civil forfeiture, a nexus between the property forfeited and a
violation of law is essential. It is in this respect that a substutute assets provision of
a criminal forfeiture statute would differ. Although the government would have to
prove that the original asset did have the necessary nexus to the offense, an asset
ordered forfeited in substitution (where the original asset was no longer available)
would not have to bear a “tainted” relationship to the offense.

The nexus requirement applicable in civil forfeiture, however, should not bar ap-
plication of a substitute assets provision in the context of criminal forfeiture. Crimi-
nal forfeiture differs from civil forfeiture in two important ways. The first is a prac-
tical one to which we have already alluded: in civil forfeiture, the action is com-
menced with the government’s seizure of the property. In criminal forfeiture, on the
other hand, the government cannot obtain custody of the property until after con-
viction. Therefore, the very procedural nature of criminal, as opposed to civil, for-
feiture creates greater opportunities for a defendant to transfer or dispose of his for-
feitable assets.

The second difference between criminal and civil forfeiture is a conceptual one.
As noted above, in civil forfeiture, it is the property itself which is the defendant,
and the government has a right to the property because it is contraband, or a fruit
or instrumentality of a crime. Criminal forfeiture, however, is a punitive sanction
imposed against a convicted person. Where, prior to conviction, a defendant trans-
fers his forfeitable property or removes it from the jurisdiction of the court, he can
effectively avoid this sanction. A substitute assets provision, therefore, would pre-
serve the sanction of criminal forfeiture in such cases.

In understanding the importance of a substitute assets provision, we mut be real-
istic about the sophistication of many drug traffickers and organized crime figures.
Concealing the extent of their financial assets is not uncommon; rather it is a
common practice, for such individuals must fear not only the prospect of forfeiture,
but also the fact that exposure of their financial dealings would subject them to li-
ability for tax and currency law violations, This is one reason the use of offshore
banks has been such a boom to drug traffickers and such a problem to law enforce-
ment officials. These banks serve both as safe depositories for illicit drug profits and
as money laundering facilities that can thwart our efforts to trace “tainted” sources
of a trafficker’s stateside assets.

By way of illustration you may recall the recent guilty plea of one of the defend-
ants in the DeLorean case. As part of the plea, he agreed to forfeit hundreds of
thousands of dollars in an account in the Cayman Islands. Had this case gone to
trial this money would not have been available for forfeiture, and no forfeiture of
substitute assets could have been ordered under current law.

A 1982 prosecution of a large-scale hashish smuggling operation, United States v.
Ashbrook, provides a similar example. The primary defendant was apprehended
leaving the country with $170,000 intended as partial payment on a two million
dollar hashish deal. This defendant has operated for several years. He would deposit
the proceeds of his drug trafficking in a Cayman Islands bank account in the name
of a fictitious corporation. Amounts needed for new drug deals would be transferred
from the Caymans to Lebanon. In this case, not only were substantial forfeitable
drug proceeds in a bank outside the jurisdiction of a United States court, but a
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$300,000 boat used to smuggle the hashish was in Italy, also outside the reach of the
government. Fortunately, by virtue of a plea agreement, a substantial forfeiture was
obtained. Again, however, had this case gone to trial, it is doubtful that, absent a
substitute assets provision, a forfeiture of much significance could have been as-
sured, despite the fact the defendant had a number of extremely valuable stateside
assets.

The need for a substitute assets provision is not confined to cases involving the
use of offshore banks. For example, in United States v. Webster, 639 F.2d 174 (4th
Cir. 1981), modified on rehearing, 669 F.2d 185 (1982), a defendant used a bar as a
front in a heroin dealing operation. The bar was clearly subject to forfeiture under
the RICO or Continuing Criminal Enterprise (21 U.S.C. 848) statutes. However, it
was sold a month before indictment. Without a substitute assets provision, there
could be no forfeiture. . .

It is argued that the imposition of substantial fines would be an effective alterna-
tive to a substitute assets provision. Certainly, the two remedies serve the same pur-
pose of imposing an economic sanction on a defendant, and we strongly support the
increased drug fines proposed in H.R. 3299. Nonetheless, we do not view fines as an
adequate alternative to a substitute assets provision for two reasons. First, the impo-
sition of a fine is not mandatory. Moreover, in H.R. 3239, a new procedure is set out
to allow the court to excuse all or part of the fine imposed on a drug trafficker. A
special verdict of criminal forfeiture, however, is binding on the court, and under
our proposal this would extend to cases in which forfeiture of substitute assets was
appropriate. Second, collection of criminal fines is difficult. Once a fine is imposed,
the United States must pursue collection remedies in State court in the same
manner as an ordinary creditor. In the case of criminal forfeiture, the government
is authorized by the trial court to seize specific assets. Furthermore, under the Ad-
ministration’s forfeiture proposal, after conviction the government could obtain a
strong restraining order pending its actual seizure of the property. For these rea-
sons, we believe that forfeiture through a substitute assets provision can prove a
substantially more effective sanction than the possibility of imposition of fines.

In addition to addressing the problem of pre-conviction transfers through applica-
tions of a substitute assets provision, we believe there should also be specific statuto-
ry authority to void these transfers where they are sham transactions or undertak-
en with the intent to avoid forfeiture, except where the transferee is an innocent
bona fide purchaser for value.

CIVIL FORFEITURE OF REAL PROPERTY

Section 102 of H.R. 3299 adds a new provision to allow the civil forfeiture of real
property used to store controlled substances or equipment used in the illegal manu-
facture or distribution of drugs. This provision, which would, for the first time, give
clear authority for the forfeiture of “stash houses” and illicit drug laboratories, is
one the Administration strongly supports. We are concerned, however, that it does
not allow us to reach land used in the domestic, commercial cultivation of marihua-
na—a problem of increasing dimensions. _

We have no firm figures on the quantities of marihuana produced domestically,
although an inter-agency effort has been recently initiated to provide sound esti-
mates in this area. Clearly, the primary source for marihuana remains foreign. fI‘he
Drug Enforcement Administration’s 1930 estimates for illicit marihuana availability
limited the domestic supply to about seven percent. Nonetheless, there is a consen-
sus in the drug enforcement community, both state and federal, that domestlc culti-
vation of marihuana for commercial distribution is significant and growing. Part of
this growth, we believe, is a response to successes in interdicting foreign shipments,
Moreover, the mere quantities of marihuana produced within the country do_not
fully indicate the seriousness of this problem, for domestic cultivation operations
appear increasingly to concentrate on production of sinsemilla, an extremely power-
ful type of marihuana that can command prices in excess of $1,000 a pound. For
example, in hearings last September before the Senate Subcommittee on Forestry,
Water Resources, and Environment, the Sheriff of Mendocino County, California,
stated that over a three year period, his county’s eradication program resulted in
the confiscation and destruction of more than 100,000 pounds of sinsemilla. Just this
month, the United States Attorney in Sacramento successfully prosecuted a case in-
volving cultivation of more than 4,000 high-grade marihuana plants on both public
and private land. (United States v. Corey Wright, et al.) o

The United States Attorney for the Eastern District of Oklahoma indicates that
he is receiving reports of large amounts of marihuana cultivation in his district, and
has successfully prosecuted two marihuana growing operations in the last year.

37-763 O - 85 - 2
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(United States v. Warhop and United States v. Barnard.). One of these cases in-
volved the transportation, on a regular basis, of marihuana from southeastern Okla-
homa to Kansas City and Chicago. In another case, a cooperating witness provided
information that he and two partners moved from California to Oklahoma specifi-
cally for the purpose of buying a farm to grow sinsemilla. This operation included
not only the cultivation of plants but also irrigation and drying facilities. Additional
examples provided by the Drug Enforcement Administration of large scale n:arihua-
na growing operations in other states are attached at the end of our statement.

Right now, we can combat large-scale grewing operations only through prosecu-
tion and eradication efforts. In our view, forfeiture of the land used in these lucra-
tive commercial operations should be added to the arsenal of enforcement resources.
Therefore, we strongly urge the Subcommittee to augment H.R. 8299’s provisions for
forfeiture of real property by including the authority to reach land used in commer-
cial cultivation operations. The present provision’s limitation to felony offenses, cou-
pled with its specific protection of any innocent owners of misused real property,
provide adequate assurances against unfair application of the use of this land for-
feiture authority.

TARIFF ACT AMENDMENTS

Title II of H.R. 3299, like the Administration’s forfeiture legislation, sets forth ex-
tremely important amendments to the forfeiture provisions of the Tariff Act of 1930.
These provisions govern civil forfeitures under both the customs and drug laws. By
far the most significant of these amendments are those that would increase the
availability of more efficient administrative forfeiture procedures.

Under current law, civil forfeitures may be the subject of either judicial or admin-
istrative proceedings. Administrative proceedings, which are applicable only in un-
contested cases, can be used now, however, only if the property at issue is valued at
less than $10,000. As you can imagine, assets in drug trafficking cases frequently
exceed this $10,000 ceiling. For example, cash seized in a large drug transaction will
often exceed this amount, as will the value of most boats and airplanes used to
smuggle illicit drugs. Yet many forfeiture cases involving these valuable assets go
uncontested. The problem posed by the requirement in current law that these un-
contested cases be the subject of judicial, rather than administrative, proceedings is
one of tremendous inefficiency in terms of both time and money,

As the members of the Subcommittee are no doubt aware, the number of civil
cases filed in the United States District Courts is staggering. As of June, 1982, more
than 200,000 civil cases were pending. This huge backlog of civil cases means that
periods of more than a year can elapse between the time a civil forfeiture case is
tiled and the time it is decided. During this period, seized property is subject to dete-
rioration, and in the case of property requiring considerable maintenance, such as a
boat, this deterioration can be significant. Moreover, during these periods of delay,
the expenses to the government in storing, safeguarding, and maintaining the prop-
erty mount. Thus, depreciation of the property coupled with huge expenses incurred
by the government while awaiting judgment can often mean that the sale of the
property ultimately results in little or no return to the government. The interests of
third parties can be jeopardized as well in such cases, for there may be inadequate
sale proceeds to satisfy liens against the forfeited property.

To address this problem, H.R. 3299 would allow the use of far more efficient ad-
ministrative forfeiture proceedings with respect to any cars, boats, and planes used
in the illegal transport of dangerous drugs and with respect to any other property of
a value up to $100,000. As under current law, administrative proceedings would be
available only when, after notice, no party comes forward to post bond and require a
judicial resolution of the forfeiture.

The bill would also raise the current bond amount, now set at $250. This amount
dates from 1844 when the limit on property subject to administrative forfeiture was
only $100. In H.R. 3299, the bond is to be set at ten percent of the value of the prop-
erty up to a maximum of $2,500. The Administration’s bill would specify a maxi-
mum of $5,000, a figure we prefer. However, even a maximum of $2,500 would be a
vast improvement over the current bond which is so low as to provide no disincen-
tive to the filing of clearly frivolous claims and which bears no relationship to the
costs to the government in pursuing a successful forfeiture.

Another of the Tariff Act amendments would clarify our authority to discontinue
a federal forfeiture action in favor of state forfeiture proceedings. This would en-
hance cooperation with state and local law enforcement agencies in our drug forfeit-
ure investigations. We believe this cooperation would be further enhanced by the
addition of an amendment included in the Administration’s proposal, but not in
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H.R. 3299, that would allow the direct transfer of forfeited property to state and
local agencies who assisted in the case to the forfeiture. ) )

Also included in the Tariff Act amendments.is a Customs Forfeiture Fund which
would make available for appropriation the proceeds of profitable customs fqrfelt-
ures to defray expenses incurred by the Customs Service in storing, maintaining,
and disposing of forfeitable property. This fund for the Customs Service is analogous
to the Drug Enforcement Fund appearing in the first part of H.R. 3299 and ap-
proved in the last Congress. The Administration’s bill contains two similar funds.
Again, the basic conceptual framework of the funds in H.R. 3299 and those in the
Administration’s bill is the same, and to the extent that our approaches differ, we
would be pleased to work with the Subcommittee to resolve these matters as quickly
as possible.

RESOLUTION OF THIRD PARTY CLAIMS

Until recently, the Department entertained a variety of petitions for relief from
an order of criminal forfeiture in what is known as the remission and mitigation
process. These petitions included not only requests for relief which did not challenge
the validity of the forfeiture itself, but also claims made by third parties which by
their very nature were inconsistent with the order of forfeiture. In essence, this
latter category of claims includes those in which a third party asserts that the orde;r
of forfeiture is improper because the property was his rather than the defendant’s
or because his legal interest in the property was superior to that of the defendant. It
is now our position that this latter category of claimants—those asserting a legal
interest in forfeited property that cannot be co-extensive with the order of forfeit-
ure—are entitled to a judicial resolution of their claims, and that it is improper and
arguable even unconstitutional for the remission and mitigation process, which has
traditionally been viewed as solely a matter of executive discretion, to be used as
the forum for resolution of their asserted interests. _ o

H.R. 3299 now includes a procedure whereby third parties may obtain a judicial
hearing after the close of the criminal case to adjudicate their claims to property
which has been the subject of a special verdict of criminal forfeiture. However, all
third parties are required, in the first instance, to seek rgehef from the Attorx_ley
General through the remission and mitigation process, This aspect of the hearing
procedure was designed to accommodate our former policy concerning the remission
and mitigation process. In light of our new policy, however, we now firmly believe
that true third party claimants (as opposed to persons asserting merely equitable
grounds for relief) should not be required to pursue the remission and mitigation
process. While we apologize for the fact that in the last Congress the Subcommittee
shaped the hearing procedure to accommodate the very policy which we have now
changed, this change should allow a more even-handed and expeditious adjudication
of third party interests, an issue about which, Mr. Chairman, I understand you and
other members of the Subcommittee have had strong concerns.

If it is acceptable to the Subcommittee, the Department would be pleased to
submit draft amendments to H.R. 3299’s hearing procedure that reflect our change
in position.

STANDARD OF PROOF FOR CRIMINAL FORFEITURE

Subcommittee staff has requested the Department’s views on changing H.R.
3299’s standard of proof for criminal forfeiture from one of beyond a reasonable
doubt to one of preponderance of the evidence. The standard of proof issue is not
addressed in current criminal forfeiture statutes, and to our knowledge, no court
has ever ruled on this matter. From a procedural standpoint, criminal forfeiture is
treated in the same manner as an element of an offense. It must be alleged in the
indictment, is the subject of a special verdict by the jury in the criminal trial, and
as with an element of the offense, it has been the practice in the courts to require
proof beyond a reasonable doubt. X o

However, criminal forfeiture is not an element of an offense. Instead, it is a spe-
cial sanction, applicable only after criminal convinction, and based on a factual
showing of a specified connection between the criminal offense and the property to
be forfeited. In at least one other context, the dangerous special offender (18 USsC.
3575) and dangerous special drug offender (21 U.S.C. 849) statutes, proof of circum-
stances to support imposition of a special sanction need only meet a preponderance
of the evidence standard. Moreover, even though civil forfeiture has, in certain con-
texts, been said to be quasi-criminal in nature, a preponderance test applies in all
civil forfeiture cases, and so it could be said that there is nothing about forfeiture
per se, whether pursued in civil or criminal proceedings, that requires a beyond a

-
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reasonable doubt standard. Thus, a good argument could be made that since crimi-
nal forfeiture is not in the nature of a determination of criminal liability but rather
is an assessment of a special penalty following a finding of guilt, a preponderance of
the evidence standard would be sufficient.

While, therefore, an argument can be made for the preponderance standard, we
question whether such a change in the law would, on balance, be beneficial. To date,
meeting the beyond a reasonable doubt test in our criminal forfeiture cases does not
appear to have been particularly troublesome. This may well be due to the fact that
most of the essential elements supporting a forfeiture concern the criminal violation
itself and will have to be proven beyond a reasonable doubt in any event before con-
viction can be obtained. Nonetheless, were the standard of proof lowered, there may
well be cases where the government would prevail while under the current standard
we would not. On the other hand, however, changing the standard of proof will in-
evitably invite years of litigation. Moreover, since criminal forfeiture is determined
by the jury, there may be considerable confusion if they must assess guilt according
to one standard of proof and criminal forfeiture according to another. Thus, our con-
cerns about this change stem not from the legal merits of the proposal, but rather
from the potential problems of jury confusion and additional litigation such a revi-
sion may generate.

In closing, I again stress the importance the Department of Justice places on the
drug enforcement improvements in H.R. 3299 and our willingness to work with the
Subcommittee to resolve any of our differences and suggest amendments to further
strengthen this legislation. Mr. Chairman, that concludes my prepared statement,
and I would be pleased at this time to respond to questions you or the members of
the Subcommittee may have.

ExaMPLES OF MARIHUANA CULTIVATION ON PrIVATE LANDs WiTH OWNER
KNOWLEDGE/PARTICIPATION

-

1. Case Number: IF-82-X078; File Title: Hill, Lloyd et al; Date of Raid: September
18, 1982; Place: Monroe County, Missouri: Arrested: Lloyd Hill and wife Jane.

Circumstances.—Execution of the search warrant on a farm owned by the defend-
ants revealed approximately 1% acres of the farm under cultivation in marihuana
with a potential estimated yield of 6-7000 pounds. Defendants were tried and sen-
tenced in state court on June 6, 1983. Lloyd Hill received seven years in jail. His
wife Jane was given one year probation. The property was not seized.

2. Case Number: IF-82-X063; File Title: Doty William J.; Date of Raid: August 25,
1982; Place: Phelps County, Missouri; Arrested: Willima J. Doty.

Circumstances.—Execution of the search warrant on the Doty's farm revealed
marihuana cultivation over a two acre area, which yielded 9,360 lbs. of product. De-
fendant was tried and sentenced in Federal court on December 23, 1982. He received
five years for manufacturing marihuana and five years for possession with intent to
distribute. The property was not seized.

3. Case Number: IF-83-X004/DCM1; File Title: Melvin Shaw et al; Date of Raid:
October 5, 1982; Place: Randolph Country, Illinois; Arrested: Melvin Shaw.

Circumstances.—Execution of the search warrant on Shaw’s farm turned up 4200
1bs. of dried marihuana, which had been grown over a five acre area on the farm.
Also found was a large quantity of seeds. Seized were 21 weapons, a tractor and five
trash compactors used to press the marihuana. The farm was not seized, however,
on December 15, 1982, Shaw was fined $1,106,320 in state court and given three
years probation. Shaw’s farm was sold to pay the fine. Ten thousand dollars of the
fine was for the growing violation. The remainder was for the estimated street value
of the seized marihuana which can be levied under Illinois state law,

4, Case Number: MM-83-001¢; File Title: Powers, Howard; Date of Raid: Septem-
ber 29, 1982; Place: Roosevelt County, New Mexico; Arrested: Howard Powers and
five others.

Circumstances.—Execution of the search warrant on Mr. Powers farm revealed as
estimated 62.5 acres of land cultivated in marihuana and milo (corn). The plants
were in rows, which alternated a row of corn and a row of marihuana. A harvest of
600,000 pounds of marihuana was estimated for the field. Disposition in state court
is pending. The land was not seized.

Mr. HugHES. Mr. Powis?
Mr. Powis. Thank you, Mr. Chairman.

9
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Mr. Hucaes. We have your statement which, without objection,
fvyéll be made a part of the record and you may proceed as you see
it.

Mr. Powis. Thank you, sir.

Good moring, Mr. Chairman. Mr. Smith. Mr. Shaw.

It is always a pleasure to appear before this subcommittee in
view of all you have done to strengthen the criminal justice system
and put more teeth in our Federal laws in the continuing fight
agIaunst crmll;nal ?c(tiivity. .

.1 appear nere today to speak in general support of those i-
sions of H.R. 3299 which deal Withgthe amenpdpment to the ’Ilj‘raz\i’tl"f
Act of 1930 and which provide for significant and important im-
provements regarding civil forfeitures under the Customs and drug
laws. H.R. 8299 and similar provisions of the administration’s Com.
prehensive Crime Control Act of 1983, that is FLR. 2151, will both
increase the effectiveness of the administration of civil forfeiture
pr%%aduresi

e most important aspects of the proposals in H.R. 3299 whi
amend the Tariff Act of 1930 have to dopwith the increase in t}C1}e1
value of property which can be handled by administrative forfeit.
ure proceedings from $10,000 to $100,000 and the creation of a re-
volving fund within the Customs Service which will allow for the
payment of expenses incurred in handling and maintaining seized
property prior to forfeiture and the payment of rewards to individ-
uals who provide information which leads to forfeiture.

At_the'present time, seized property cannot be administratively
forfelted. if .the value is $10,000 or more. Many automobiles and the
vast majority of aircraft and maritime vessels seized for carrying
contraband exceed this amount. Indeed drug traffickers frequently
use new and sophisticated aircraft and marine vessels which often
range in value to over $1 million. H.R. 3299 will allow administra-
tive forfeiture proceedings for property valued at up to $100,000
and will remove all dollar limits on conveyances used to transport
controlled substances.

Hence, the Government will be able to proceed expeditiously and
administratively in the numerous cases where seizures are uncon-
tested. It should be noted that in most cases involving the seizure
of large amounts of drugs being smuggled into the country, the
owners of the seized contraband do not bother to contest the forfeit.
“HE, 5359 wil

. 0299 will continue to allow an owner of seized property to
contest the forfeiture by posting a bond. The bill doesp reléoggize
however, that the present bond requirement has been in effect
since 1844 and is not realistic in today’s world. Hence this bill will
increase the bond requirement from a maximum of $250 to a maxi-
mum of $_2,500, or 10 percent of the value of the property. The ad-
ministration’s bill, H.R. 2151 sets the bond at a maximum of $5,000
or 10 percent of the value of the property. While I believe that the
$5,000 figure is preferable, any increase over the present bond
figure is needed and will be appreciated by the Customs Service.

_The creation of a customs forfeiture fund is another major posi-
tive feature of the amendment to the Tariff Act of 1930, Presently
the Customs Service incurs considerable expense in the mainte-
nance and storage of seized property and also incurs expense in the
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disposition of forfeited property. These costs must be deduct
Customs normal operating budget. The revolving fund wiﬁdeaflli(())lxlnlr
the proceeds from the disposition of forfeited property to be applied
to cover these expenses. It will also allow for the payment of award
compensation to persons who provide information leading to for-
fel&lresl.
e also support that portion of title IT of H.R. 3299 i
permit the discontinuance of a Federal proceeding in fg’};;cgfv;og)lg
feiture under State law. This will allow the Federal Government to
Zf)?wtt Stt;:ite and tlo.cal lz_awdenforcement agencies by making avail-
e to them certain seized proper 1
ut%l‘ize ﬁfter jooertain property which they would be able to
Inally we support section 589 of H.R. 3299 which will gi -

tory enforcem_ent authority to customs officers. This willgflii’le :tsgﬁi
wh1<’:h has existed for a long time. Too much of the customs offi-
cers’ present arrest authority depends on the interpretation of 50
individual State laws. This will clarify what has been a confusing
and poorly defined situation in many instances.

I would like to again thank you, Mr. Chairman, Mr. Sawyer, and
Mr. Sensenbrenner of the committee and other members, for ,your

strong support of Federal agencies as evid : ;
of HLR, 3299. Thank you, sir. evidenced by the introduction

11\\’/I/Ir. gU((i}I-iEil Thanic1 you, Mr. Powis.
r. Seidel, do you have a stat iti
yO{\l/IWOllld oL, ¢ toymake? ement or additional comments that

r. SEIDEL. Yes, Mr. Chairman, thank vou.

%\\/I/Ir. IéIUGHESM Mr.CS};eidel, you may proce}(’ed.

r. SEIDEL. Mr. Chairman, i
m(frnilfg. members of the subcommittee. Good

will limit my comments to title II of the bill whi i
the amendments to the Tariff Act. During recenvzh)l’cé}altr(sieaﬁaswwgl}}
forcemganj; agencies such as Customs, Coast Guard, and DEA have
been hitting smugglers hard and where it hurts, in the pocketbook
Seizures of drug-related assets and conveyances—particularly ves-
sels and alrcraft—have increased over the years. During fiscal year
1982, customs officials seized 5,951 vehicles, 206 aircraft, and $32.7
million in currency and monetary instruments. Customs and the
Coast Guard together seized 500 vessels during the same period of
time. In many respects these civil forfeitures are more effective
than criminal forfeitures because of the ability to immediatel
seize the articles used in the illegal act and to obtain a forfeiturz
on a lesser showing than that needed under the criminal laws

I should point out that in most cases it is discovered as paft of a

border search or a boarding of a vessel which was recently upheld
by the way, by the Supreme Court. Unfortunately, in many cases
the seized assets are strangling the very agencies which seized
th&m and vlvhlch tf:;htehseizures are intended to help.
. vllami alone at the present time has 500 vessels
Just in the Miami Customs District alone. Last yeal}l ?}?grtgggf a'ls%ei:
zure of vessels wasn’t even that high and yet in the Miami District
alone, we have that many under storage. Under present law. arti-
cles Whlch are valuegl at $10,000 or less may be forfeited throilgh a
relatively brief and inexpensive administrative nonjudicial forfeit-
ure proceeding. Unless the claimant chooses to contest the forfeit-
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ure, in which case under present law all he has to do is post a $250
bond and claim. Items valued in excess of $10,000 must go through
a rather formal and time-consuming judicial forfeiture. This is true
even in those cases where nobody contests the forfeiture. Since
criminal cases have preference on the court dockets, and these for-
feiture proceedings are civil in nature, they have a lower priority
on the same dockets. Even uncontested cases involving assets over
$10,000, such as the large number of mother ships that have re-
cently been seized, must be judically forfeited. These forfeitures in
the Miami District are taking between 12 and 18 months for a de-
fault judgment. It is even longer than that, I understand, very re-
cently and in some districts it ranges from 9 to 12 months. During
that period of time obviously somebody has to maintain the proper-
ty and right now it is the agency which seizes it and is maintaining
the custody of the property. In some districts the U.S. Marshals
Service maintains it on behalf of Federal agencies. Naturally, they
have to expend the funds during that period.

When a forfeiture decree is ultimately entered, and the property
is forfeited and title vested in the U.S. Government, it relates back
to the time of the offense. And under U.S. law the Government
agency which seized the property or any other Federal agency is
entitled to have that property or it may be sold at auction. Unfor-
tunately because of the length of time that some of these judicial
forfeiture cases are taking, the property is in such a deteriorated
condition that it is really of very little use to the agency which
seized it, or any other Federal agency and it doesn’t bring nearly
as much as it could have if sold immediately. H.R. 3299 seeks to
remedy the situation and I must point out, in a very favorable
manner.

Most importantly, the bill would raise the forfeiture limit to
$100,000 for most items and would eliminate the amount for those
conveyances which are used to import-export, store or transport
controlled substances. I did a survey yesterday, very quickly
throughout the Miami region, and 1 found out that 95 percent of
all the conveyances which we have under seizure are drug related.
So you can see that the legislation would have a tremendous imme-
diate impact on what would be covered by the legislation. In addi-
tion, nearly 100 percent of the coastal freighters which are under
seizure are default. Nobody contests the forfeiture whatsoever.
Those would immediately be subject to the administrative forfeit-
ure provision. So I can see an immediate clearing up of this prob-
lem.

The bond amount would also be lifted under the legislation and
as people pointed out previously, this amount has been on the
books since 1844. It is interesting to note that at the time the
amount of the bond, $250, was two and a half times the amount of
the property which could have been administratively forfeited. It
was at $100. That $250 amount is still on the books and yet the
amount which can be administratively forfeited is $10,000. Obvious-
ly an increase in the bond requirement is necessary. The adminis-
tration bill of $5,000 I think is preferable because I think it will
discourage a far greater number of frivolous claims. However,
$2,500 would certainly go a long way in solving the problem.
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Another very important provision to Customs is section 613a of
the Tariff Act as suggested by the legislation. This creates a special
customs forfeiture fund. The fund would eliminate or greatly
reduce a lot of the fiscal problems which are caused by present
laws by permitting the Customs Service tc pay expenses from the
specially appropriated fund created from sales proceeds rather
than having to use the agency’s normal appropriations. And al-
though under present law the expenses are reimbured to the appro-
priation, that is only possible if the item 1is sold at an amount
greater than the expenses. Unfortunately, because of the time
delays that the agencies are experiencing, in many cases the cost of
storing the property is approaching or actually surpassing the
value of the property itself. When you hold a vessel for 2% years
and you have to maintain it during that period of time, and pay a
marina and pay pumping costs and have the engines turned over,
after 2% years there is very little left to sell. And so, in some cases,
we are not even getting the amount of money to cover the ex-
penses. The fund would be able to remedy that situation by allow-
ing losses to be covered from other profits under the fund.

The need under present law to use regular appropriations results
in a Catch-22 situation: The more effective that the seizing agencies
are, the more they seize. The more they seize, the longer it takes to
forfeit because of backlogs in the courts, the longer it takes, the
more expensive it becomes, the more expensive it becomes, the
greater the chance is that the Customs Service will not be able to
cover expenses from the proceeds of the sale.

The fund would also permit more flexibility in developing
streamlined seizure and forfeiture procedures. Hopefully, we will
not have to continue the detailed accounting procedures which are
required under present law whereby each separate bill for each
separate seizure has to be maintained. Perhaps we would even be
able to hire individuals to maintain property and charge those
costs directly to the property. That is something that ought to be
considered.

We do have one problem—it’s a very minor problem—with the
forfeiture fund as it is created under H.R. 3299 and we would sug-
gest a modification. The Customs Service and many other agencies,
by the way, make seizures under a variety of laws other than the
customs laws by themselves. For example, Customs uses the cur-
rency reporting laws, the export control laws, the Contraband
Transportation Act, and even the Controlled Substances Import
and Export Act. All of which require the Customs Service as the
seizing agency to maintain the property and to make the necessary
investigations and reports. We would, therefore, suggest that the
language in sections 206 and 207 of your bill be amended to adopt
the language which is contained in the administration bill, H.R.
2151, which prevides for the fund to be created from proceeds of
fs'orfe.itures under any law enforced or administered by the Customs

ervice.

Section 208 of the bill which is intended to improve relationships
between State and local governments, I think is a tremendous asset
and we heartily endorse it. We would suggest, however, that the
bill also be amended to permit turnovers to those law enforcement
agencies who directly participated in the seizure after the forfeit-
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ure. The present provision would only allow us to turn it over prior
to the forfeiture action having a judgment rendered. The problem
with this, of course, is not every State has a forfeiture law which
would allow them to take over the forfeiture. Several years ago,
the Coos Bay, OR, Sheriff’'s Department spent 6 months in a joint
Customs-DEA-Coast Guard investigation which resulted in a tre-
mendous number of forfeitures, seizures of property, several ves-
sels, amphibious vehicles, and a ranch, which under your proposal
would also be subject to forfeiture. Unfortunately, under the law
that was then in existence, there was no guarantee that even if the
Coos Bay Sheriff’'s Department requested the property through
GSA, that it would ever end up in the Coos Bay Sherift’s Depart-
ment. Nor is there any guarantee that under the present GSA pro-
cedures that the property will even end up in Oregon, since any
other law enforcement agency or any other nonprofit agency is on
an equal footing for seizing forfeited property. We would, therefore,
suggest that the bill be amended to allow at least those agencies
which participated in the seizure to be able to reap the benefits
after a forfeiture decree.

Finally. the Custom Service strongly endorses section 210 of the
bill which contains the expanded arrest authority for Customs offi-
cers. This provision has been endorsed by every administration
since the 1970’s, and has been a part of several pieces of legislation
of the past several years. Customs’ present arrest authority is lim-
ited to arrest with a warrant under any provision of law, but war-
rantless arrests are presently limited by Federal law to narcotics
marijuana, navigation, seizure, and revenue offenses and a variety
of conservation, wildlife, and pollution laws.

In order to effectively assist INS is enforcing the alien laws, any
Customs officers are designated as immigration officers.

In order to assist in the 1980—the Cuban boatlift, the Mariel
boatlift—Customs officers stationed in Florida had to be deputized
as special deputy U.S. marshals and Immigration officers in order
to effectively enforce the export control laws and to make arrests
at the point of departure, Customs officers are presently relying on
State law. That would be fine if every State had the same provi-
sions for arrest. They don’t. New York, for example, does not allow
arrests by private persons, which Federal officers are considered,
unless the felony has, in fact, been committed. It doesn’t have a
probable cause standard. Not every State follows the probable
cause standard. Some of them are much tougher on arrests by Fed-
eral officers. Needless to say 50 different State laws creates a tre-
mendous problem.

The legislation introduced by you, Mr. Chairman, would remedy
the situation and we heartily endorse it.

Two minor things that we would also suggest consideration of—
the administration bill does contain conforming amendments to
section 644, the Tariff Act, to bring it up to date. This allows the
application of the Customs laws to aircraft. Unfortunately, the last
time that the law was amended, the law that was in effect was a
1926 law, and this has never been updated. It is a very minor provi-
sion but it is very important to us and it is not well known what
Customs laws apply to aircraft and this would certainly go a long
way into straightening that out.
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And last, a new section 600 which would apply to Custom seizure
and forefiture provisions to any provision of law providing for for-
feiture without setting forth the procedure such as the Currency
and Monetary Instruments Reporting Act, right now the Custom
Service cannot use the administrative forfeiture provisions for sei-
zures of currency and monetary instruments; even uncontested
ones, even the smallest currency seizures, $6,000 or $7,000, must go
through a judicial forfeiture proceeding. We hope that our suggest-
ed amendment would remedy that situation.

On behalf of Customs, I would like to thank you and members of
the committee for your consideration. And I would be happy to
answer any questions.

[The statement of Mr. Seidel follows:]

STATEMENT OF STUART P. SEIDEL, AssisSTaANT CHIEF COUNSEL, ENFORCEMENT AND
OPEeRrATIONS, U.S. CUSTOMS SERVICE

Mr. Chairman and members of the Subcommittee, thank you for allowing Cus-
toms an opportunity to appear before the Subcommittee today to testify on H.R.
3299. Title I, entitled the Comprehensive Drug Penalty Act of 1983 is of primary
concern to the Department of Justice and the Customs Service therefore defers to
that Department on its provisions. I will limit my testimony to title II of the bill
which contains amendments to the Tariff Act of 1930 and is thus of direct concern
to Customs.

During recent years, law enforcement agencies such as Customs, the Coast Guard
and the Drug Enforcement Administration have been “hitting” smugglers hard and
where it hurts—the pocket book. Seizures of drug related assets and conveyances—
particularly vessels and aircraft—have increased over the years. During fiscal year
1982, Customs officials seized 5,951 vehicles, 206 aircraft and 32.7 million dollars in
currency and monetary instruments. Customs and Coast Guard officers seized 500
vessels during the same period of time. In many respects these civil forfeitures are
more effective than criminal forfeitures because of the ability to immediately seize
articles used in illegal acts and to obtain a forfeiture on a lesser showing than that
needed under the criminal laws. Unfortunately, in many cases, these seized assets
are “strangling” the very agencies which seized them.

When an agency seizes a conveyance, forfeiture proceedings must be instituted to
perfect title in the Federal Government. After these proceedings, the items may be
retained for official use by the seizing agency or another Federal agency, or they
may be sold at public auction or transferred to qualified elesmosynary institutions.
Articles valued at $10,000 or less may be forfeited through a relatively brief and
inexpensive administration (non-judicial) forfeiture proceeding, unless a claimant
chooses to contest the forfeiture by posting a $250 bond to obtain a judicial forfeit-
ure.

Items valued in excess of $10,000 must go through a rather formal and time-con-
suming judicial forfeiture. Since criminal cases have perference on the court dock-
ets, and these forfeiture proceedings are civil in nature, they have a lower priority
on the dockets. Even uncontested cases involving assets valued over $10,000 (such as
“mother-ships”’) must be judicially forfeited. This is inefficient and creates a burden
on court dockets and agency budgets. In Miami, these uncontested forfeitures can
take anywhere from 12 to 18 months where the conveyances to be forfeited are
worth over $10,000. During the forfeiture proceedings, the seizing agency or the U.S.
Marshals Service (depending on the district) must store, maintain and provide secu-
rity for the property. When a forfeiture decree is ultimately entered, the property
has frequently deteriorated in condition and depreciated tremendously in value and
the storage costs have reached record amounts, in some cases exceeding the value of
the article. The tragedy, of course is that the big losers are the taxpayers and the
agency maintaining custody. Instead of recouping costs and being able to use the
vessel or aircraft, or deposit substantial sale proceeds in the Federal treasury, the
seizing agencies must use appropriated funds to offset the increased expenses due to
the time delays. The vessels or aircraft have depreciated or been vandalized so that,
if sold, they do not bring as much as when seized. If the agency wanted to retain the
item for official use, it is now unable to do so because of the deteriorated condition
of the conveyance. In addition, innocent third parties (such as lien holders) may also
suffer because proceeds may be insufficient to cover their interests.
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H.R. 3299 seeks to remedy this situation. Most importantly, it would raise the
value of property subject to administrative forfeiture from $10,000 to $100,000 and
would eliminate the monetary limit for conveyances used to import, export, trans-
port or store controlled substances, thus removing from the lengthy court proceed-
ings all uncontested seizures of drug conveyances. Of course, persons wishing to con-
test the forfeiture can do so by posting a claim and cost bond. The bond amount
would however, be raised from $250, an amount first contained in the Act of April 2,
1844, when administrative forfeitures were limited to property valued at $100 or
less, to a more realistic $2,500 or 10 per cent of the value, whichever is less but not
less than $250. Raising the bond to $5,000 as contained in H.R. 2151 might even be
preferable to discourage frivolous claims from being filed. Naturally, persons unable
to afford to post the bond may have this bond fee waived under existing administra-
tive procedures.

Another very important provision to Customs is new section 613a, which estab-
lishes a special Customs Forfeiture Fund. .

The Customs Forfeiture Fund will eliminate or greatly reduce fiscal problems
caused by present laws by permitting Customs to pay expenses from a specially ap-
propriated fund created from sales proceeds rather than having to use the agency’s
normal appropriations. The need to use regular appropriations results in the follow-
ing “Catch 22" situation: the more effective Customs is, the more it seizes—the
more it seizes—the longer it takes to forfeit because of backlogs in the courts—the
longer it takes the more expensive it is—the more expensive it is—the greater
chance customs will not be able to be reimbursed from the proceeds and therefore
have to use its appropriations—if it uses its appropriations, less will be available for
law enforcement.

The fund will also permit more flexibility in developing streamlined seizure and
forfeiture procedures which, when coupled with the increased availability of admin-
istrative forfeitures, should result in enormous monetary savings to the Federal
Government.

The Customs Service would suggest, however, that the wording of sections 206 and
207 of the bill be slightly modified. The present draft only permits the proceeds of
forfeitures under ‘“the Customs laws” to be deposited in the fund. Customs seizures
are made under a variety of other laws, such as the currency reporting laws (31
U.S.C. Chapter 53), the export control laws (22 U.S.C. 401), the Contraband Trans-
portation Act (49 U.S.C. 782 et seq.), and the Controlled Substances Import and
Export Act (21 U.S.C. 952 et seq.) all of which require seizures by Customs officers to
follow the normal Customs procedures regarding custody, storage, forfeiture and
sale. We would therefore suggest that the language in H.R. 2151 “the laws enforced
or administered by the U.S. Customs Service,” be substituted. -

Section 208 of the bill is intended to improve relations with state and local gov-
ernments by authorizing the Secretary of the Treasury or the Attorney General, as
appropriate, to discontinue Federal forfeiture proceedings where state or local for-
feiture proceedings are being considered. Many seizures involve cooperative efforts
between federal, state and local governments, but present interpretations of law do
not seem to permit the Federal Government to discontinue forfeiture proceedings to
allow similar proceedings in state courts even though, in many cases, the companion
criminal trials are held in state courts. We would however, suggest that the section
be modified to also permit turnovers after forfeiture to those state or local agencies
which participated in the seizure. This would allow cooperating agencies in states
without a forfeiture law to benefit from the seizure. Several years ago Congress had
to enact a private bill to enable the Coos Bay Sheriff’'s Department to obtain forfeit-
ed amphibious vehicles which were seized by a joint Federal/state task force. There
is no guarantee that under present GSA regulations seized property will end up
with, or even in the same state as, the local agency which participated in the sei-
zure.

The Customs Service strongly endorses section 210 of the bill which contains ex-
panded arrest authority for Customs officers. This provision has been endorsed by
every administration since the early 1970’s. Present Customs authority is limited to
arrests with a warrant for any Federal offense and warrantless arrests for narcotics,
marihuana (26 U.S.C. 7607), navigation, seizure and revenue offenses (19 U.S.C.
1581) and a variety of conservation, wildlife and pollution laws (16 U.S.C. 3605, 33
U.S.C. 413). In order to effectively assist INS in enforcing the alien laws, any Cus-
toms officers are designated as immigration officers. In order to assist in the 1980
Mariel boatlift, many were designated as Special Deputy U.S. Marshals. In our
export enforcement and arrests for assaults on fellow Customs officers, as well as
for arrests for other Federal crimes in our presence (theft from interstate ship-
ments) our arrest authority depends on 50 individual state laws—many of which
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deem Federal officers to have only so-called “citizens” arrest authority. This situa-
tion is to say the least confusing, and at odds with the arrest authority of other Fed-
eral officials such as: Alcohol, Tobacco and Firearms; Drug Enforcement Adminis-
tration; Federal Bureau of Investigation; Coast Guard and Postal Inspectors.

In addition to the foregoing, I would like to suggest two minor amendments to the
Tariff Act which are contained in H.R. 2151 but not H.R. 3299, an updated 644 and
a new 600 to cover situations, such as the Currency Reporting laws where forfeiture
procedures are not specified. Without the latter change, uncontested administrative
forfeitures of seized currency and monetary instruments will not be possible. I
would be happy to provide language for your consideration.

I would again like to express my appreciation and that of Customs for this oppor-
tunity to express our views. If you have any questions, I would happy to answer
them now.

Mr. HucgHis. Thank you, Mr. Seidel.

Mr. Powis and Mr. Seidel, first of all, a number of the recommen-
dations you have made are not squarely within this committee’s ju-
risdiction, as you well know. My suggestion to you would be to
begin working with the committees that do have jurisdiction to see
if they are in accord with some of the recommendations. I am sym-
pathetic, for instance, with the recommendation that we be permit-
ted to share with local law enforcement agencies the proceeds, the
contraband from seizures. Quite often they do commit major re-
sources to an investigation and feel left out, and it does create
problems. They likewise need to be, I think, encouraged to assist us
in the investigations and efforts to forfeit. However, that issue is
not within this committee’s jurisdiction. My suggestion in this situ-
ation, for instance, that you begin some dialogue with Chairman
Brooks from the Government Operations Committee, and such
other committees that might have jurisdiction.

Mr. Powis. Mr. Chairman, we are committed to getting appropri-
ate legislation to appropriate committees just as soon as possible
and we are going to do that.

Mr. HucHEes. As I say I am sympathetic with that particular
issue, and we endeavored as you well know, in the lame duck ses-
sion, to accommodate that particular need. But unfortunately, it
was not possible to do so, because the committee of jurisdication op-
posed that.

There is some concern on the part of Ways and Means over the
arrest authority. I am sympathetic, as you well know, to making
certain that the Customs agents have sufficient arrest authority. It
was my understanding that we were codifying arrest authority. Mz.
Seidel refers to it as an expanded arrest authority. I have always
believed that it was an expanded arrest authority, but I think that
it is important for you to begin working with the Ways and Means
Committee on that issue. They have some concerns, some members
of Ways and Means.

Mr. SEmEL. It codifies present practice, but what it does it ex-
pands the specific statutes that are covered under Federal law.

Mr. Hucsess. I understand. Well, you have asked for additional
authority to cover the Mariel boat incidents where you had to get
your agents deputized. I agree that the present situation is ludi-
crous since you must go through that process and I am fully pre-
pared to work with you in developing expanded authority. I do,
however, think you have got to do some homework with the other
committees that have that specific jurisdiction.

Mr. Powis. We will go all out on that score, Mr. Chairman.
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Mr. HucHes. Under current conditions you really have an
armada of boats pending forfeiture disposition in Florida, don’t
you?

Mr. Powis. It is an understatement.

Mr. HugHes. You haven’t seen a fleet like that in one location in
many a year, I suspect.

Tell me, what would be the situation today if in fact the anti-
crime bill (H.R. 3963) with its administrative forfeiture provisions
would have become law in January of this year?

Mr. Powis. I think we certainly would be deluged with a tremen-
dous amount of administrative work, but I think in a relatively
short time we would turn over a lot of those administrative forfeit-
ures and it definitely should enhance money coming into the for-
feiture fund and cut the costs that are mounting up in terms of
storage and maintenance and so forth.

Mr. Hucngs. I would assume that by this time the United States
could have administratively forfeited many of the assets, where we
knew that the owner would not appear and would default.

Mr. SEmEL. In a quick count yesterday, I found that perhaps 50
out of the 70 coastal freighters that were presently under seizure,
in the Miami region, would have been already forfeited long ago,
had this procedure gone through.

Mr. Hugues. What is the percentage of people that come forward
to make a claim, to contest the forfeiture?

Do you know offhand, Mr. Seidel?

Mr. SemEL. It depends tremendously on the type of conveyance
that you are dealing with. In the case of coastal freighters such as
the mother ships that we have been seizing, the percentage coming
forward is near zero.

Mr. HugHEs. You can pretty much predict those instances—you
can smell them when they are going to forfeit them, can you not?

Mr. SEIDEL. It is fairly obvious. The problem of course is with the
trawlers and the shrimpers, where you have bank loans. Those are
the only area that you really can predict. But certainly with the
coastal freighters carrying 57 tons of marijuana, nobody is going to
come forward to claim that.

Mr. HugHes. I want to tell you that I regret that the omnibus
anticrime bill H.R. 3963 was vetoed. I want to tell you that I am a
little disappointed that Treasury wasn’t heard a little more clearly
than they were. In conference, we worked in a bipartisan fashion
to work out that anticrime bill, I then listened to representatives
from the Justice Department characterize the bill as not really
having an}ything of any saving grace worth preserving, in light of
the “‘czar’” provision. I was, to be frank, disappointed, Mr. Powis,
that Treasury didn’t make a bigger fight to see that that bill was
signed into law.

Mr. Powis. Well, Mr. Chairman, Treasury did agree with the
Justice position in that area and the “Drug Czar” was the overrid-
ing concern. Certainly we felt that there were all kinds——

Mr. HucHgs. Mr. Powis, that is absoutely ludicrous. I mean, we
are now in the process of setting up regional intelligence areas
throughout the country with the Vice President as the titular
head, if you will, the “Drug Czar.” The fact of the matter is that
we are in the process of moving in just that direction, to try to
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bring law enforcement agencies together, to cooperate more. I ap-
plaud that effort on the part of the administration. The regional
task force operations that are now being set up, there has been a
great interest to make the Vice President the head of all those, be-
cause of the symbolism involved that here is somebody that is
going to ensure that agencies work together and knock heads when
they don’t. He could also be able to move resources around and to
makz the hard decisions.

I don’t in this forum, want to get into a long dissertation about
the “Drug Czar’ provision. I didn’t feel it was particularly impor-
tant at this time but as a matter of fact I am beginning to like it
more and more, as the days go on. The fact of the matter is that
you had the strongest possible administrative forfeiture provision
in our omnibus bill and I am not so sure we can get the same thing
in this Congress. It is just unfortunate.

Let me just move on if I may.

Mr. SuAw. Would the gentleman yield on that?

Mr. HucHes. Be happy to.

Mr. Suaw. I would like to just express my total agreement with
the statements that you just made. I think unfortunately the words
“Drug Czar” came into the case which had all kind of connotations
which created all kinds of turf problems, administrative problems,
and perhaps the building of a new bureaucracy.

And I think as the Chairman said, I think that if there is one
thing we prove with the South Florida Task Force, it is that we
need a drug coordinator. We need it at the highest possible level—
being the Vice President, I think, was an absolute stroke of genius
on behalf of the White House and I think that that particular deci-
sion should be codified into law and included in legislation which
would require future Presidents to have a drug coordinator and
choose from the highest authority within his own cabinet or the
Vice President in making such a person. I believe it so strongly,
that I filed such a bill just this week, which I am hopeful will have
at least the interest of the administration to the point that they
will look at it and instead of just standing at their post, will come
forward with constructive amendments and perhaps we can again
work in a bipartisan effort to accomplish it.

As the chairman, I feel it was a mistake to veto the legislation
last week and I, as the chairman, made many calls to the White
House urging them that the President not veto it, however, the de-
cision had obviously been made, and I think unfortunately for the
wrong reasons.

Mr. HugHEes. I thank the gentleman from Florida. I likewise
have filed a drug coordination bill today so it looks like the gentle-
man’s desire to see some additional hearings on that issuc might
come to realization.

We have a vote in progress. Mr. Powis.

Mr. Powis. Well, Mr. Chairman, and Mr. Shaw, just one com-
ment that NNBIS, under the vice president, is coordinating the
drug interdiction efforts in a manner so that cabinet departments
still maintain their line authority over their assets. But it is a co-
ordination effort. And I think it is a positive effort.

Mr. SHAw. It is not just an interdiction, at least as far as what
we did in south Florida. It is come in now to just interdiction, as
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the new pronouncement has been made country-wide. But I think
that we should not lose the benefits of what we have accomplished
by this point and that is a total coordination.

Mr. HucHes. Thank you. Well, we have a vote in progress and I
didn’t mean to get bogged down on the so-called Drug Czar provi-
sion, but a lot of us worked very, very hard to get that package
through and we are very disappointed because we have lost such
valuable time in moving ahead with the things that we all want to
see done.

Why don’t we recess for 10 minutes, and we will come back.

[Recess.]

Mr. HuGHEs. The subcommittee will come to order. I apologize
for those delays. Hopefully that will be the last vote for a while.

Mr. Knapp, as I indicated in my opening statement, I think the
Comprehensive Drug Penalty Act has a considerable amount of leg-
islative history, a general acceptance in the Congress and in fact
was supported by the administration and the 97th Congress. The
essential differences between the bill this year and the administra-
tion’s proposal, as you indicate, are the substitute assets issue and
whether we should broaden our coverage of this bill to include all
RICO offenses. There were several other relatively minor suggested
changes, but isn’t that a fair assessment of the situation.

Mr. Knapp. I think that is a fair assessment, plus this new di-
mension of this remission and mitigation procedure now.

Mr. HuGgaes. Mr. Knapp, you know, last year’s legislation was
the result of a lot of give and take and it represented a compro-
mise. I mean, that is how the legislative process evolves, we com-
promise. In this compromise, we accommodated a lot of the recom-
mendations of the Department of Justice, even though we had
some differences in approach. In the end we worked out a compre-
hensive package, and that is the bill that we have before us today.

Justice now comes back in again, after having negotiated in the
last Congress, and they want to renegotiate and modify the bills on
two areas that I thought we had compromised out last time. They
are the substitute asset issue and the question of RICO. Now, gen-
erally speaking, the administration, (the Justice Department), hesi-
tates to tamper with RICO for reasons you well know, and which I
agree with. Now, why is it so important for us to amend RICO.
Aren’t we in effect reaching the overwhelming majority of the drug
peddlers that we are after, by amending the Controlled Substances
Act and the Controlled Substances Export and Import Act. Aren’t
we reaching the overwhelming majority of individuals involved in
the type of trafficking that we want to reach?

Mr. Knapp. Well, yes, but in terms of just the drug traffickers,
not necessarily the organized crime figures. Let me say this. You
know, in the course of legislative history in a given year, certain
compromises may be reached. However, I think what we want the
committee to consider is the best possible bill and we feel that
these changes are important and——

Mr. HuGgHes. Mr. Knapp, we didn’t go back in this legislation to
where we started from, where we had some differences. 1 started
from where we worked out compromises. You know, I didn’t go
back in the areas where we had some differences in approach. We
all have the same goals, but we have some different ways of arriv-
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ing at those goals. We started out from where we left off in the
97th Congress, with the compromises we had effected.

Mr. Knapp. Well, these are the changes which we feel are impor-
tant and which we want the committee to consider. We feel they
are very critical to having an effective asset forfeiture legislation.
We hopte 1the é:onInngltlt_ee w1tl}l1 give them serious consideration. These
were at least—I1 believe they we e i
were She et y were part of the Senate bill that

Mr. Hucses. I am not adverse to going into RICO in a hearing
where we comprehensively examine RICO. We haven’t done that
That was the rationale for not tampering with RICO because
frankly I want to make sure that before we start amending RICO
that we look at it comprehensively.

In the bills before the subcommittee today, we are talking about
reaching drug traffickers and it is my belief, unless you can show
me differently, that these bills will do that, reach the drug traffick-
er?vI anc%{ reach t\}ilveifl assets.

r. Knarp. Well, in terms of reaching the drug traffic 3
except for the problem of substitute asse%s, where gthey haggrSi,v};zi
ed assets outside of the country which is a very serious problem

Mr. HuGHES. All right, let’s move on to that, then, since we—I
think we can agree that diverted assets is a serious problem.

The question is, however, on substitute assets. Now, I really am
at a loss to understand the argument that you advance that in the
Ashbrook and 13}{6 other cases you have recited, that we would be
in a better position with a substitute asset provision than we are
with the legislation before the committee, H.R. 3272 or H.R. 3299

'The legislation b_efore us, in essence, says that first of all, theré
will be a presumption after conviction that all the assets that came
into being after the criminal enterprise commenced, are presumed
to come from the criminal enterprise, and are subject to forfeiture.
That is a permissible presumption but it requires the defendant to
come forward and show that it came from legitimate sources.

It also_has an alpernate fine provision, which would enable the
court to impose a fine of twice the proceeds from the criminal en-
terprise. If the enterprise was drawing $2 million a year for 5
years, the court could impose a fine of up to $20 million as part of
the alternate fine provision.

Now, you suggest that your approach with substitute assets is
going to enable the law enforcement agencies to reach assets a lot
more effectively. First of all, it is not going to enable you to reach
assets—where you d‘on’t know their whereabouts, whether in this
country or out of this country. Isn’t it a fact that generally speak-
ing drug traffickers don’t put their names on the assets? They
either use straw parties, corporations, wives, mothers, you name it
They use all kinds of blinds to try to throw off people that want to
trace assets off their trail. Also you can’t reach assets out of the
country. It is my belief, therefore, that with the alternate fine pro-
vision, the court cquld, after conviction and after the Justice De-
partment put in evidence of the nature and extent of the criminal
enterprise, impose a fine and condition that fine, or at least the jail
term that goes along with the fine, upon the payment of the fine
and not have to worry about tracing assets or reaching them out of

the country.
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Now, why isn’t that more preferable to the substitute asset provi-
sion where you actually have to locate assets, first of all, and you
have to make sure that they are within the jurisdiction of the
court?

Mr. Knapp. The problem of the fine is that it is optional first to
impose it at all, and the amount is effectively optional, and there is
no way effectively that is very difficult to enforce. Whereas a sub-
stitute asset, if you can locate a substitute asset, that will be direct-
ly forfeited.

Mr. HugHes. Isn’t that why we appoint judges? What you are
trying to do, you are trying to do the job of the judges, too. Grant-
ed, some of the judges are not measuring up to the challenge as we
would like, but in effect what you are criticizing, you know, is a
court system that hesitates to impose substantial fines. Your criti-
cism is directed to the judges. We are providing a procedure to
reach those assets. You are talking about the same trial judges
that are going to have to make some determinations on forfeiture
anyway.

Mr. Knapp. Right, but if you want to have a meaningful asset
forfeiture thing snd you pointed out the problems of them disguis-
ing assets and transferring them out of the country, you want pro-
visions that are mandatory. And where——

Mr. Hucags. Mr. Knapp, how is your substitute asset provision
going to reach assets that are in Brazil, for instance——

Mr. Knapp. They are not——

Mr. HuaHgs [continuing]. When there are no assets in this coun-
try.
Mr. Knarp. Right. They are not. But we assume that to have a
substitute assets provision, there obviously would have to be substi-
tute assets available and if there are substitute assets available,
whether it be another corporation, interest in another corporation
or something like that, they will be subject to forfeiture.

Mr. Smrta. Will the gentleman yield?

Mr. HucHEs. Be happy to.

Mr. SmitH. We went over this problem in Florida in the last few
years and one of the flaws that I find in your argument is that first
of all you say, well, people don’t know what the law is, and they
don’t bother to read the law. When you are dealing with drug deal-
ers who are into a very sophisticated operations with hundreds of
millions of dollars passing back and forth, and I am sure the gen-
tleman to your right will attest to this, they know the law very
well. They have been told in advance what the nuance is, what the
legalities are. They know now that assets are not reachable, if they
are not directly traceable, or they are not the assets specifically. So
they don’t have to move their money out. They don’t really have
to. Unless you go RICO, you can’t get any of it. Unless you seize it
in advance.

But if you have what the chairman is detailing, you have a situa-
tion as opposed to what you are detailing, where they would have a
procedural need—they might not transfer assets under your way of
doing it with substitute assets, they are going to be informed in ad-
vance—never keep a dime in this country. Don’t under any circum-
stances, don’t have your money in the United States because no
matter what you do, if you get caught, and you get convicted, for-
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feiture is going to happen. So what you are doing in advance is
making sure that substitute assets will never work because the
substitutes will never be available. In my estimation, they are
going to be getting the information from their attorneys, in ad-
vance.

Mr. Knarpp. I don’t know if they are going to operate th
not. I seriously doubt that it would bge plgactice?l for the?; ‘Zgysgg
that all assets were transferred out of this country. Everything
that they own. I should mention there is a second part to our pro-
posal and that is to get at these transfers to non bona fide pur-
c};ases flc))r value, Whe.ret they dare gutting them in other people’s
names, business associates and so forth, i iti-
mate consideration and I think we—— where there is no legiti
KMr. HucHEes. At this time, let’s stick with substitute assets, Mr.

napp.

Mr. Knapp. Well, except that it provides i ——

Mr. HugHes. 1 understgnd. P the alternative tool

Mr. Knapp [continuing]. Together to solve this problem.

“Mr. Hucaes. Well, under your proposed “substitute asset” provi-
sion, subsection D, five conditions are set forth. For instance you
indicate that if you are unable to locate the forfeitable assets you
can justify forfeiting substitute assets. The Government, therefore
will have to make a good faith effort under that criteria and com-
plete an 1r}vest1ga!;10n to locate the assets before seeking substitute
assets. Isn’t that just going to make any alleged savings illusory?

Mr. KNapp. I am sorry, I don’t understand the question.

Mr. HucHEs. In other words, you have got to make a showing to
the court, first of all, t_:hat the assets, among other things, are not
reachable under the criteria set forth in the administration bill

Mr. Knarp. Right, yes. .

Mr. HucgHEes. Your argument, as I understand it, is that it is
going to save a lot of resources and time, and you are going to be
able to reach other assets. This procedure you have set forth, how-
:ivser, seems to me is not going to accomplish this in the final analy-

Mr. Knapp. Well, it is going to make the remedy meanin
concern with the fine approach, that the approa)éh that gﬁllrll %;\l/rlx)el
bill is that it is purely discretionary.

Mr. HugHEts. Well, of course, under our system of justice, that is
why we have courts. That is why we have judges. In the legislative
process, all we can do is provide tools but the difficulty is, as the
gentleman from Florida has indicated, under your proposal ’you are
sending a notice. You might as well send them a telegram. “Move
all the assets out of the country.” Don’t keep any in this country
And when you do that, they are not reachable. We are suggesting a
procedure, the alternate fine procedure, where a court can
impose—and I would assume that most Federal courts would
impose such a fme where there were compelling reasons to do so—
whe}re you don’t have to trace the assets. Under our procedure you
don’t have to worry about the assets being in Brazil. If Johnny
Jones has assets in Brazil, and you have established by evidence
beyond a reasonable doubt, if that is the standard that is adopted
that in fact the criminal enterprise was drawing $2 million a yeaxi
for 5 years, and you know that there are assets somewhere and you
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just can’t locate them, the court can reach them very easily by the
alternate fine provision. Johnny Jones is going to come up with $10
million in a conditional fine or else he is going to spend 5 extra
years in jail. It seems to me that this procedure gives the court and
the Justice Department a far better tool to reach assets than sub-
stitute assets.

Mr. SmitH. Would the gentleman yield?

Mr. HucHaEs. Let him answer the question.

Mr. Knapp. Well, again the problem—another problem with the
fine is that if you have a situation where the person has disguised
his assets, so he doesn’t have the assets to pay any fine that has
been imposed, he may have put them in the name of a third party,
we have under our proposal an ability to reach that through the so-
called relation back concept. What I am suggesting to you is that
our approach, and I don’t object to adding the fine as an alterna-
tive——

Mr. Hugazs. It doesn’t make any difference who has the assets,
Mr. Knapp. If the defendant wants to avoid an additional sentence
under the procedure that I am suggesting, he is going to get the
assets back into this country and pay his fine.

Under our procedure, he is going to save some time on the jail
sentence. The court could very easily impose——

Mr. Knapp. He is going to jail anyway, but——

Mr. Hucngs. Well, OK, but the court could say on the first
count, 3 to 5 years. Second count, 3 to 5 years. Third count, 3 to 5
years. Fourth count, 5 to 10 years, all to run concurrently. The
court could then say the 5 to 10 years is suspended on the condition
the fine of $20 million is paid within 30 days. Isn’t that a far better
way than the substitute asset approach which is not going to reach
the assets in other countries? If my information is correct, more
and more traffickers are investing out of the country, they are
making it more and more difficult for you to find assets to identify
with them.

Mr. Knapp. Well, it seems to me it makes more sense to give the
court in any situation, and the Government, the maximum tools
that are available to deal with a specific situation. And a fine may
or may not be adequate under a given situation.

Mr. HucuEs. I am not going to prolong this, because we obvious-
ly have a very, very basic difference of opinion. We had the same
difference of opinion in the 97th Congress, and we are obviously
going to have the same difference of opinion in the 98th Congress.
If you want a forfeiture bill, it seems to me that we better start
talking about what we worked out in the 97th Congress.

Mr. Smita. Mr. Chairman.

Mr. Hucsgs. The gentleman from Florida.

Mr. SmitH. You really need to look no further, Mr. Knapp,
maybe I can help you a little bit. In the analogy with reference to
bail, for years the prosecutors and the locals were screaming about
Federal judges assigning bail in minimal amounts in large drug
cases. And they had repetitive flights from justice. Lately they
have been doing $5 million bail or more and people all of a sudden
aren’t fleeing as much. But there are plenty of them making that
bail. And the judges have come around to assessing very high bails.
Even after repeated attempts by defense attorneys to reduce bail,
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over and over. And I think you would have the same situation. All
you would have to go is start having these judges, one or two of
them, be successful imposing these fines, and having the fines paid
to reduce sentences, and you would find the judges slowly but
surely moving into the area of assessing large fines in lieu of the
large jail sentences. And I think the chairman’s approach is a very
very valid one. And I think this analogy is perfect. We didn’t have
large bails, for years. All of a sudden, everybody is doing it and you
lc{éloyv what? ’.It‘}ﬁeghare really kee%i}?g them in the jail, or they are
ming up wi e money even though ostensibl
don’t look like they have a}1’1y assets. g Ly, on paer, they

Mr. Knapp. Short of a situation that where a specific judge is
willing to hold a specific prison sentence over a head, in lieu of
paying a particular fine, you have got a problem if all the liquid
assets are outside of the country and the only thing that is avail-
able within the country are tangible assets. And that is why I am
iuglgestmg that the substitute assets provision is a very legitimate

ool.

Mr. Smrrs. I don’t understand why you say that. What difference
does it make if the gentleman or the lady who are being sentenced
at that time have no assets ostensibly on paper? If they come up
with the $10 million, if they find an angel out there, who is willing
to lend them $10 million to buy off 8 years of his sentence, what
difference does it make to the Government? Somebody’s assets are
being used and those are not legitimate assets. Nobody legitimate
1s going to lend somebody who has been convicted of five heroin
dealings $10 million to buy off their sentence. It is obviously assets
from an 11,11q1t deal to begin with. So what difference does it make
if it wasn’t in the name of the defendant or if the assets were in
Switzerland or in Bolivia or in Peru or wherever? For some strange
material reason all of a sudden they reappear in the United States
and the $10 million check comes in to the U.S. marshal’s desk, into
the clerk’s office, to pay the fine. ’

That is what the chairman is suggesting, and I frankly feel that
you will find it will happen quite often. They would much rather
spend the $10 million than the 3 to 5 years in jail.

Mr. HugHgs. I think the gentleman from Florida makes perfectly
good sense. The gentleman is correct, as you well know. The bail
has gone up, particularly in southern Florida, simply because
under past procedure we were cutting people loose on $200,000 bail
$500,000 bail, and they had it within 20 minutes, only to find that
thereafter they became fugitives. Under the new realities they
have made higher bail amounts and the judges have become much
more realistic about the amount of money involved in drug traf-
ficking. I think, Mr. Knapp, you sell the courts somewhat short
:Vvﬁiepgygu sug%ﬁst fﬁlat t}i':xe f(”)verwhelming majority would not be

Ing to use the alternate fine provisi i
trifd'fickﬁrs. I don'’t believe that. P ons to reach the high level

r. KNapp. Well, it seems to me that it just makes simple
common sense that if you have got a substitthe assets provisi%n
available to the Government and to the courts, that you are going
to make ultimately the entire concept of asset forfeiture more
meaningful, and also the ability to pay the fines because a particu-
lar defendant may, when he was faced with losing his farm or
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whatever he has, may pay the fine, which he otherwise would not
ay.
P Mr. HuGgHES. The gentleman from Florida, Mr. Shaw.

Mr. SHAw. Thank you.

I would like to pursue that line of questioning just a little bit fur-
ther. When we talk about the assets, you are talking about a possi-
bility, I believe one of you gentlemen said in your testimony, of
going the route of preponderance of the evidence, rather than
beyond a reasonable doubt.

Is that correct?
Mr. Knapp. We were asked to comment on the possibility of seg-

regating the standards for burden of proof on two issues in the
criminal case. There is nothing in the legislation on that.

Mr. SuAw. The reason I was pursuing that is the possibility that
you may have the seizure of assets and the preponderance of evi-
dence where a fine would have to be beyond a reasonable doubt in
criminal law as I see it. Is that——

Mr. Knapp. That is correct.

Mr. SHAw. Also, I see the possibility here of perhaps both provi-
sions should be in the law, where you could go to the seizure of
assets and also have the alternative way of dealing with it as to the
fine, as the chairman recommends.

I think the panel and the chairman have both made excellent
points. I am quite frankly sold on both of them. I would like to see
the tools of both provisions in the law.

What the chairman is saying is a very practical argument.
Having been a lawyer, as everyone on this committee is, and
having been in the position of trying to collect on judgments, when
you knew the assets were out there, it is quite frustrating. You
gentlemen will be running into the same thing.

If you could—I know in a lawsuit, if you could always find the
least little bit of window where you could go in and have the judge
threaten an arrest, that would bring around collection awfully
quickly.

I think that on a much larger scale, we will find something——

Mr. KnaPp. I agree with the Congressman. I think that perhaps
a combination of these two approaches is something we could work
on. We would have all the appropriate remedies available to
handle whatever situation comes up in a given case.

Mr. SHAW. Mr. Chairman, I would like to work with you if you
think that that would be a good idea.

Mr. HugHEes. Would the gentleman yield to me?

Mr. Suaw. Yes; I will yield.

Mr. HucHes. I have some very basic concerns with that because
in these bills we are increasing the fines tenfold and we also are
providing a fairly strong rebuttable presumption, an effective pre-
sumption.

If you add to that substitute assets, I wonder if we are not
coming dangerously close to some constitutional problems under
the eighth amendment and the Constitution’s strong negative ref-
erence to forfeiture provisions. I frankly think we are.

I am not so sure that it would be held constitutional.

Mr. Knarp. Well, I do not think there has ever been any direct
ruling on this issue, since there is no legislation presently for it.
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Certainly the concept of forfeiture has been upheld against the
eighth amendment in numerous cases.

I see no reason why the courts would have any problem uphold-
ing the constitutionality of substitute forfeiture under the limited
circumstances which we have set forth here and in the proposed
legislation.

Mr. HuGHEs. If the gentleman would yield further?

Mr. Suaw. Yes.

Mr. HugHEs. When you start talking about providing the rebut-
table presumption and an alternate fine provisions, and then you
start adding on to that substitute assets, not requiring tracing, I
think you are starting to tread on very dangerous constitutional
grounds. That is my personal opinion.

Mr. Knapp. I would certainly think that if both aspects of this
were in the final legislation, there should be some limitation on the
total amount that could be recovered.

Mr. HucHes. We did draw a limitation, and that was that we
just provided the alternative fine provision and did not incorpo-
rate the substitute asset provision because we felt that it—for what
it added, was not worth the risk that we ran, that it would be
stricken down.

Mr. Knapp. OK.

Mr. HuGHES. Anyway, thank you. I thank the gentleman.

Mr. Snaw. Would the substitute asset provision also ensure to
the benefit of local law enforcement? You were talking about the
forfeitures and making those particular items being forfeited go to
local law enforcement. Would that also apply in substitution?

Mr. KNaPP. I believe it would, yes. I believe so. T the legislation
is drafted in such a way that the asset that is forfeited could be
turned over to local law enforcement, I would assume——

Mr. Suaw. That would be extremely important to areas that are
highly impacted with crime and, of course, south Florida being the
shining example of the yacht capital of the world, perhaps for the
wrong reason, that would be something that we in Florida would
be extremely interested in trying to preserve.

Also, I think that it shows that going by to local law enforcement
efforts, it would certainly funnel those assets into the areas that
n;lost need them. South Florida, of course, is very much in need of
that.

I thank the chairman.

Mr. HucgHgs. The gentleman from Florida, Mr. Smith.

Mr. SmrtH. Thank you, Mr. Chairman.

I was rather pleased with most of the people from Customs with
reference to their endorsement of a sharing of assets. In Florida,
we have a contraband seizure and forfeiture law which does, in
fact, allow, through an amendment we put on a number of years
ago, to have a sharing, an equitable distribution as it were, with
the agencies that were involved,

I would hope that we—and I am preparing an amendment
myself right now—if this is an inappropriate vehicle, to go some-
where else. As the chairman mentioned, Mr. Brooks has some prob-
lems with trust funds and giving moneys back to the local agencies,
but there is no question that many times, Justice, DEA, FBI, Cus-
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toms, all need the aid and help of local law enforcement, whether
it is State or county or local.
.Some. of my own county officials are here today. We would cer-

you are out there to get money. You are out there to arrest crimi-
nals, but as an incidental, it certainly would be valuable.

It has been a valuable tool in Florida. They have been able to
come across large amounts of money which have been, frankly,
used to offset the taxpayers’ burden. I mean, the bottom line is, it
costs gigantic sums of money to wage war against crime and the
taxpayers pay for it.

If we can find sums of money where the criminals pay for the
law enforcement against them, I think that it is a very, very poetic
kind of justice. So I would be happy to have you supporting that,
and if we find that the appropriate place is some other committee,
I will work with you in getting somebody on that committee to do
whatever needs to be done in that regard.

I am curious, however, about the statement that you made that
right now it is taking about 12 to 18 months for forfeitures in
Miami on the nonadministrative. I find that to be rather repug-
nant. Where there is a default of it, it still is taking about 12 to 18
months?

Mr. SEmEL. Yes, Mr. Smith. I double checked these figures yes-
terday to make sure that they were accurate. It is a combination of
factors.

First of all, civil forfeitures, because they are civil in nature,
follow the criminal docket. As you know, south Florida has had a
tremendous increase in the criminal docket lately and, in fact, the
U.S. attorney’s office has been expanded to compensate for that,

Mr. SmitH. They put criminal trials in a precedent manner. They
gook precedent. But now they have kind of reversed that to some

egree.

Mr. SemEL. But under the Speedy Trial Act, you still have a
problem because you must conduct a trial in a certain amount of
time.

Mr. SmitH. That is true.

Mr. Semer. The civil forfeitures are processed in the following
manner: They are referred by the agency to the U.S. attorney’s
office. In the case of Customs, we prepare the complaints at the
Customs Service so that the U.S. attorney’s office merely has to
review them and file them. They do not have to prepare the docu-
ments separately.

They are filed in court under the Federal Rules of Civil Proce-
dures, as I read the rules, after the appropriate time to answer has
been given, and no answer has been filed, you can file for a default
judgment 14 days after that.

Unfortunately, because of the caseloads, U.S. attorneys are not
able to do that, and the courts are not able to get them on the
docket to hear the cases.

Perhaps there could be an amendment to the Judiciary Act, but I
think that is kind of an overkill for g problem that hopefully is
only a temporary problem and only in certain districts.
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Mr. SmiTa. It sounds to me like you have really more of an ad-
ministrative problem than a legal problem in this particular
regard. I would hope that certainly, at least in J ustice, there would
be indications to the local U.S. attorney that these could be han-
dled on a somewhat expedited basis. It is costing you and the tax-
ggyers a great deal of money because these things are not expedit-

Mr. SemEL. I think you also have a problem with the necessity of
il}';lvmg to have %n ungofntezstedlcase be reviewed by a judge when

ere 1s no question of fact or la i
there is no ghat? w to be decided. Why burden the

The legislation, as proposed by Congressman Hughes and the
committee here would certainly remove that from the court’s
burden. There is no reason at all why a court should ever have to
consider a case which is not being contested and which involves no
legal issues.

A ot of these cases are uncontested. Even if we sped up the ad-
ministrative forfeiture, you would still be burdening the courts
with several hundred a year, certainly of cases that there is no
need to have any issue decided.

Mr. Smrrs. One other thing, you talked in terms of having this
special revolving fund for which you could pay all of these adminis-
trative costs and the maintenance and storage costs and what have
you. One of the reasons I think that some of the congressional com-
mittees who are charged with the responsibility of overseeing that
have problems is because that money would not be appropriated
through Congress, but it would be almost in the nature of, just to
use a term, a slush fund over which Congress would have little or
no VSf(})lntrol. 1 .

y would you not want to have that more directly cont
by Congress, which would make a lot of people here :?rnorelz1 ﬁglp}gg
about wanting to give you that ability?

Mr. .POWIS. Well, I think the provisions in this bill will allow for
that kind of control, Mr. Smith. I believe that this bill sets it up in
§uch a way that there will be control, there will be an accountabil-
ity N?t tgle end 8f every year, and——

r. SMITH. On an overview basi i i
DT s, as opposed to being directly ap-

Mr. SempeL. Even this bill requires that there be annual appro-
priations. It merely authorizes the creation of a fund subject to
such amounts as may be appropriated in annual bills.

It does set a limit of the authorization, but it does require annual
appropriation. The administration bill, likewise, has the same pro-
e S H his b

r. SMITH. Have you run this anyone who would -
ble with the jurisdiction over that ginceywe do not have tb}feag%largea

Mr. SEmpEL. As I understand, that was not a problem last session
and we do not expect it to be a problem this session, as long as the
appropriation language is kept in there.

Mr. Smrra. I think it is certainly a good idea. We do it in Florida.
Local law enforcement has their own funds out of which they
handle; certain things. Of course, in Congressman Shaw’s district
there is a raging debate now about whether or not you could build
a jail with that money, which the city of Fort Lauderdale did.
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It may have to be determined by the courts whether or not that
was statutorily allowable, but in any event, there is that money
there and it is being used.

Taxpayers are saving money, and I would love to see this
happen. Obviously it is a very good thing, and I would be very
happy to help you work on that, as well work on this other thing
about getting equitable distribution and promoting local law en-
forcement and helping the fight, because you are not able to carry
it on by yourself, and neither are they. That is why we need the
joint cooperation.

Mr. SEmpeEL. We certainly appreciate your support.

Mr. Smite. Thank you.
Mr. HugHes. Thank you. We have come to the conclusion that it

is either going to be a revolving fund or we would need money
from the Department of Defense, because we are not doing very
well otherwise. [Laughter.]

The gentleman from Michigan.
Mr. SAWYER. | somewhat sympathize with Mr. Shaw from Flori-

da in that I was sort of persuaded by both arguments on having
both the substitute asset and the large fine.

While it is probably true that a majority—I do not know whether
you could say a great majority, but a majority of Federal judges
would go along with these kinds of fines. You are always going to
find some that will not. At least, if you have not, your experience
with the Federal court has been different from mine.

We have pretty much the whole cross-section of philosophies sit-
ting on the Federal bench and some are great lecturers and light
sentencers and some are smilingly fatherly people who would give
you the maximum while they are hoping you will come out well.

I just think that if you had—and I think almost every jurisdic-
tion with at least more than two or three Federal judges sitting in
it, you will find several of different ilk on the idea of penalties.

That is not to say that they have any sympathy with drugs or
criminals, either, but they just are philosophically a little bit differ-
ent. I think it might be nice to have an addition available, the sub-
stitute assets, if you have got that kind of a judge. I would say the
U.S. District Attorney or strike force attorneys operating in that
area would know that they had that kind of judge when they had
that kind of judge, because they get to be fairly well known within
their districts.

It would just seem to me—I cannot see any constitutional prob-
lem myself. I like the fine idea, too, but it seems to me, I do not see
where any harm is done by also having the substitute asset. Maybe
in the alternative.

Mr. KnaPp. I agree.

Mr. Webb.

Mr. WEBB. Congressman, sir, I am Dan Webb from Chicago, the
U.S. attorney in Chicago. Your idea, that is just taking the words
right out of my mouth as I listen to the debate here.

You see, if you want us to use criminal forfeiture, you have to
segregate it from the fine. The fine and the prison sentence are ob-
viously something the judge should and does have total discretion
over. Criminal forfeiture is a concept which first surfaced in Rico
and now in the drug trafficking statutes which basically said to
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U.S. attorneys, by law, we have to plead it in the indictment long
before we know what is going to happen in the case. We set forth
and plead a count. We ask the jury to return a verdict, and then
the judge must enter judgment for that forfeiture.

If you want us to use that statute—I mean, since it is there and
you are passing a criminal forfeiture statute, if you want us to use
it and force them to disgorge their profit for certain, not waiting to
see what a judge may or may not do with the fine, but if you want
us to force them to disgorge their profit, we are willing to do so.

But we need to know, in effect, whether when we do that and we
get the judgment, whether we will have assets that we can obtain
or not. That is why the substitution of assets is so important be-
cause it may be in a given case, we will win on that count and get
a forfeiture of assets and obviously that may very well modify the
penalty that the judge may seek to impose by way of a fine.

However, by having both provisions there, you are in effect
giving meaning to criminal forfeiture, which I assume you want to
have meaning because it is in the statute, and No. 2, you are not
giving anything away as far as the fine is concerned because the
fine can be modified by the judge based on how he views the equi-
ties, which is his prerogative.

It will give us an added tool and put teeth into criminal forfeit-
ure. I think both are compatible. The concept of the fine is marvel-
ous and I think it is going to be extremely beneficial and it is going
to—it is marvelous, I cannot commend you enough for having that
provision in there.

I strongly urge that the substitution of asset provision will be—it
is a nice—they could both be married together and work very effec-
tively and it will be—the U.S. attorneys and prosecutors will start
using criminal forfeiture where otherwise they are not going to in-
clude that count in the first place because they know, when they
get their judgment, they are not going to have anything to collect.
With substitution of assets, they will.

Mr. SawYER. One of the things that concerns me is the gentle-
man from Florida, Mr. Smith, and Mr. Shaw, are from an area that
have now gotten pretty sophisticated dealing with these hundreds
of millions of dollars and $20 million bails or $5 million bails.

Well, in the western district of Michigan, they ain’t that sophisti-
cated and to have a judge put a $5 million bail on somebody would
be a major accomplishment, let me tell you, if you were a prosecu-
tor. We do not deal in that kind of money up there. But we never-
theless have some big, important drug dealers.

I would feel—maybe in Florida, it is very easy to get them to
impose a $20 million fine. I never heard of anything even ap-
proaching those numbers in the western district of Michigan, or
even the eastern district, which includes Detroit, which is certainly
a big drug center.

I would just feel more comfortable, once you are out of the Flori-
da area, to have the substitute assets and let the Floridians with
their judges and the big numbers collect all the big fines.

I also like the idea of seeing the money going into a revolving
fund. That was originally my thought to do that because as a pros-
ecutor, that was the biggest problem, to get enough money to buy
far enough up the line to get the big dealer. You could get the little
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street peddler, but when you got into using the real big bucks to
get up into the big ones, it is hard to get. If you get it once, then it
is hard to replenish it and go back to the well again. If you have
got a way to keep replenishing it, it (a) is an incentive, and (b) it is
a way to keep the fund whole once you get it.

I like that idea myself, and that is why I originally pushed one or
two Congresses ago. As I say, I think the fine is great and I think it
ought to be up there. - .

In fact, I have kind of gradually come to the impression that on
most of these money crimes, where money is the motive, we prob-
ably ought to greatly increase and greatly use increased fines, be-
cause that is where it is going to hurt the individual, where they
would probably be useless in the kind of ruffian or violent kind of
direct crimes that are not directly related to making a lot of
money.

I ju}ét do not see any harm myself with having a good substitute
asset provision, plus a very good fine, with the idea that—I know
we have five U.S. district judges in the western district of Michi-
gan, all of whom I know intimately, and there are two of them that
I would not bet a nickel on getting very tough with big fines. I do
not mean to suggest that they are soft on crime; they are not. They
just are soft on how much penalty they put on. .

I cannot believe we are a lot different than most other U.S. dis-
tricts. I think you get to know your district judges pretty well if
you are practicing either civil law or criminal law there, as well as
your State circuit judges or whatever, and I think the prosecutor
would know, or the U.S. district attorney would know, if he had
the right kind of judge that he could go the fine route, or if he
better scrape all he can scrape up on the forfeiture if he drew that
particular judge.

Thank you. I yield back.

Mr. Hugngs. Thank you.

Thank you very much. I appreciate the testimony. The panel has
been very helpful. We are grateful. Sorry that we have taken so
long.

l\%r. Knarp. Thank you.

Mr. SepEL. Thank you very much. L

Mr. HucHEes. Our next witnesses are Stephen Horn and William
Taylor.

lerflr. Horn began his legal career in the Attorney General’s
honors program in the Department of Justice and from 1973
through 1978, was a trial attorney for the Civil Rights Division in
the Justice Department. . .

He entered the private practice of law in 1979, where he special-
ized in criminal defense and civil litigation. Mr. Horn has pub-
lished numerous Law Review and other articles, including two arti-
cles on RICO. _

He is chairman of the ABA committee on prosecution and de-
fense of Rico cases, and appears today as a representative of that
committee. Mr. Horn has a wide experience in the matter before
the subcommittee today. _ .

Mr. Taylor is an attorney in Washington, DC, associated with the
firmn of Zuckerman, Spaeder, Moore, Taylor & Kolker. Mr. Taylor
has written extensively also on the subject of forfeiture, especially
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with respect to the subject of criminal forfeit i
th% racketeering statute. rfeiture in the confext of
e has been involved in forfeiture litigation, includin :
appearance before the fifth circuit on behalf of the Natio%e?l ICer(,ifxit
nal Defense Attorneys Association in RICO forfeiture cases. Both
ha(\ge I?IOSt distinguished careers behind them.
entlemen, we are pleased to have you with us today. We h
both your statements. Without objection, they will be nr)lrade a pzl‘;?c
of the record and you may proceed as you see fit.
Welcome.
%r. IiI{ORN. Thavr‘}l}w:1 you, Mr. Chairman.
r. HUGHES. y do we not start with—h i
who would want to go first? Mr. Horn. ave you decided on
Mr. HornN. I shall.
Mr. HucHes. OK, Mr. Horn.

TESTIMONY OF STEPHEN HORN, ESQ., HORN & CONROY, WAS
’ (2] ’ H"
INGTON, DC, REPRESENTING AMERICAN BAR ASSOCIATION;
AND WILLIAM TAYLOR, ESQ., ZUCKERMAN, SPAEDER, MOORE
TAYLOR & KOLKER, WASHINGTON, DC ’

Mr. HorN. Mr. Chairman, members of the committee, fi
behalf of the ABA RICO committee and the criminal sectei’oxglrts;fl,agﬁ
%rvc;li dverl)lfdmuch fotr your kind inﬁritﬁtion permitting us to come for-

and present our views whic i i

pa’}”‘%d %’Igg esent our are included in a report pre-

e committee, as its name implies, is concerned with th.
RICO statute and it is concern i ’ islati .
amﬁend tatute and rned with proposed legislation to

owever, in the course of examining the legislation -
pared a report which has somethinggto say gabout t};ewk?ﬂ}i: Ybee?;fe
this committee today because those bills, and the spate of RICO
bills that have been proposed recently, have certain common fea-
tures. We would like to speak to those today.

Both the RICO bills and the bills before this committee today
share what appear to be common goals and approaches. Those
gvoisgllls and approaches are of the type that no one could disagree

It does seem to us, however, and we point out in the
using narcotics cases as models to draftpRICO 1egislatioIfeoP;*Ot":tr’ncte}rlleclitf
ments to RICO legislation, in some instances may be inappropriate
I think Mr. Taylor will get into that in a little bit. '

The RICO committee is a committee of prosecutors, defense law-
yers, academics, and civil litigators. We all agree that it is abso-
lutely necessary to take the profit out of crime. After all, we are
also citizens, and we appreciate the urgency to accomplish that.

I think there is some disagreement on how best to do that. It
seems to the committee that the bills that have been drafted were
dyafi_:ed with two ideas in mind: One, draft the most comprehensive
bill in terms of what can be forfeited so that nothing escapes; and
second, include procedural devices and substantive law creations
th%l will dl())l it as efﬁ)editli;)usly as possible.

e problem is this: that when you focus just on -
cerns, the resulting bills, both in tge RICO agea, whigﬁovsvi ts;vggafiogo
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in our report, and the bills that you are considering today, wind up
presenting a great number of constitutional issues, a great number
of policy issues, and practically speaking, they become very cum-
bersome.

That is the problem. When drafting an effective bill—and I am
going to make Mr. Taylor laugh here, because one of my favorite
phrases—I was an engineer before I was a lawyer—is a phrase
called “suboptimization,” which in engineering means to have the
best overall result, you cannot necessarily have all the best parts,
you have to consider everything.

In drafting an effective bill to deal with drugs, drug penalties, if
you consider only those two things, that is, make it as broad as pos-
sible, make it as expeditious as possible, that is not necessarily
making it most effective.

You also have to consider things like how much of our resources
will we have to commit to one prosecution. How many litigable
issues are presented by the bill? In other words, to make it truly
effective, it should also be a bill that can be administrated and
prosecuted reasonably efficiently.

We try to point out in our report, there are many, many litigable
issues in these bills that, you know, will put defense lawyers on par
with antitrust lawyers in terms of perhaps income potential. But
that does not advance society’s needs.

We think a lot of what we heard, from the chairman especially,
today is right on the mark in terms of drafting legislation that can
be prosecuted effectively and get a good dollar return for the effort.

Having said that, I would like to turn it over to Mr. Taylor to get
into some of the specific aspects of our report.

Mr. Hucaes. Mr. Taylor.

Mr. TayLor. Mr. Chairman, members of the subcommittee, you
should be aware at the outset that we speak in a representative ca-
pacity. The report which is before you, and which we have submit-
ted to you as our statement, is the product of deliberation by the
subcommittee on the prosecution and defense of RICO cases, which
is a subcommittee of the criminal justice section of the American
Bar Association.

The report itself is a product of substantial deliberation and
draftsmanship by a number of different people: first, by a subcom-
mittee of the subcommittee and then by the subcommittee as a
whole. I should tell you that the subcommittee as a whole has what
I consider to be a very balanced membership, including prosecu-
tors, academics, and defense attorneys.

It is now the statement of the criminal justice section; it is not
the statement of the American Bar Association. I am not skilled or
experienced in the manner by which a statement becomes an offi-
cial statement of the American Bar Association, but I know enough
to tell you that we are here speaking on the basis of a report which
is the statement of the criminal justice section, and to that extent,
we are not able to comment as representatives on some of the
things which have been discussed here today and perhaps some of
the things which you are interested 1in.

Having said that, I think it is fair to say the approach that we
took was designed to deal with what was then a plethora of bills—
what we attempted to do was to sit down and look at the ways in
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which those bills attempted to change existin law, and to group, if
you will, the features by which existing law wgould be changged. P

Having done that, we looked at some of the specific language,
but certainly not all of it, and the report speaks to some extent to
drafting issues, but to the other extent, it speaks to policy and con-
stitutional issues.

We are here, we recognize, in a hearing which is devoted to the
enforcement of the narcotics laws and the potential amendment to
the Controlled Substances Act and other laws to put some more
punch in the financial penalty for narcotics transactions.

As Steve said, we certainly support that. We have not directed
our attention specifically to the language of the narcotics amend-
ments, but in dealing with the features of the forfeiture bills which
we loo_ke_d at, we note that there are some common features with
the existing bill, the bill which is before this subcommittee.

Let me tell you what they are. The first, of course, is the third-
parties question. I was pleased to hear that the Department of Jus-
tice has, to some extent, modified its position on the third-parties
1ssKe. { }Ist}_linﬁ that makes a lot of sense.

nalytically, our committee felt that the third-parties i
should be handled as follows: In either a RICO or a II’JlaI‘COtiCSSE:i‘e-
feiture case, assuming there is a conviction, there would be a ver-
dict of forfeiture. That is the first step under the rules of criminal
procedure.

Second, there would be then an order of forfeiture which would
permit the judge, or which would require the Jjudge, if you will, to
enter an order based on the jury’s verdict that the property is to be
forfeited and therefore seized.” We felt that at that stage, there
should be a measure by which the court could exercise discretion in
the control or disposition of the property pending appeal and, of
course, pending the resolution of claims of third parties. ’

We felt that the forfeiture verdict analytically determined title
as between the United States and the defendant, of course, pending
appeal that if there was a going concern involved, it would prob-
ably be in everyone’s interest for the court to permit the going con-
cern to continue to operate, assuming that it was a legitimate
golng concern and not an illegal one.

If there were funds or other assets which should be invested
they could be. I do not find clear provision for that kind of discre.
tion at the post-conviction stage in your bill, and I suggest it to you
as a consideration.

Also, we felt that with regard to third parties, it was at that
stage where title has been determined, as between United States
a_nd the def_endant, that third parties should be able to obtain judi-
cial resolution of what is really a title question at that point.

Bear with me for a moment if you will. There are at least two
types of situations in which third parties are involved. The first is
that in which there is a sham, in which property has been trans-
ferl_'ed to a third party, wife, brother, sister, whatever, and the alle-
gation is that although title is held by the third party, the transac-
tion is, in fact, a sham and the defendant owns it in reality.

The second is where the property has, in fact, been transferred to
a third party and under some provision such as the relation-back
doctrine, the third party’s rights are affected because of the order
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of forfeiture, presumably, and there is no practical experience on
this, but if the relation-back doctrine is to be applied, presumably
the indictment would have to say “property which is now in the
hands of Mr. Horn,” and it is Mr. Taylor who is on trial, because of
the relation-back doctrine, that property is forfeited as a result of
the jury’s verdict.

I think to say that explains some of the procedural difficulties we
see here, but at the very least, the third parties should be able at
that point to have their claims to title reviewed by the court. I un-
derstand that the Department of Justice has now come around to
that view and I am pleased that that apparently is no longer an
issue between the ABA and the Department.

The other features of the bill which are common, of course, are
the bona fide purchaser standard for third parties. As I understand
your bill, it would permit a third party to retrieve, if you will,
property which has been forfeited, if he could satisfy that he had
given value for it and that he did not have actual or constructive
knowledge that it was property which was involved in a crime.

I am more disturbed about that standard in the RICO context
than I am in the narcotics context, but nevertheless, for purposes
of this discussion, our report deals with that issue. It does appear
to be a common issue in both the narcotics area and the RICO
area. What we have to say about it, I think, cannot be more clearly
said than we do in the report. It is very difficult to prove a nega-
tive. It also seems to me to raise some constitutional questions to
impose upon a person who holds title to property to a standard by
which he must prove that he not only paid value for it, but that he
did not have actual or constructive knowledge that it was the sub-
ject of a criminal violation, or in the language of some of the RICO
cases, of a type which is forfeitable under section A2. If you look
back at A2, of course, there is a long and complex definition of
property subject to forfeiture. To place upon the unwitting or aver-
age human being the ability to parse through that language and to
prove that he parsed through the language and did not, in fact, un-
derstand that it was property subject to forfeiture may be a little
bit more than the Constitution can stand.

I raise those issues with you and suggest that certainly before
proceeding to wholesalely revamp the RICO forfeiture statute in
this regard, some substantial consideration be given to those issues.

What is of the moment here, it seems to me, right now, is the
question that the chairman raised, and that is, whether or not to
move forward at the Justice Department’s invitation to do more
with RICO forfeiture than has been done thus far.

Let me speak to that and pick up a little bit on what Mr. Horn
said. There is no question that it is a good idea to impose as much
forfeiture as possible in the narcotics area.

We have traditionally regarded the proceeds of a narcotics trans-
action, the instrumentalities, the vehicles, and other means and
measures by which a narcotics crime is committed to be forfeited in
rem. The transaction itself is malum in se, if you will. That is,
there is nothing legitimate about it.

So to suggest that not only the ill-gotten gains from a narcotics
transaction, but the means, instrumentality and so forth should all




44

be forfeited, does not offend our committee. It is not offensive that
the profits should themselves be forfeitable.

I would have thought, Mr. Chairman, that the existing narcotics
statute made it clear that profits were forfeitable. As I understand
the amendment, it would simply make clear that not only in a con-
tinuing criminal enterprise case, but in any narcotics case, profits
from the transaction would be forfeitable.

We do not speak to that specifically, but that does not seem to
me to be an issue upon which reasonable people would disagree.

The difficulty in taking the next step into RICO is that RICO is
applied to a much wider range of conduct than a narcotics statute.
The conduct, I suppose, is as diverse as murder for hire on one end,
to securities fraud on the other. And in between, there is a host of
varied predicate crimes.

But the application of RICO to economic and commercial crime,
and political corruption, too, and it is being applied in all of those
areas, raises problems of interpretation of forfeiture and it raises
difficulties precisely because in those areas, there is an intertwin-
ing of legitimate and illegitimate money and legitimate and illegit-
imate conduct.

So it was one thing to say that the goal of RICO was to separate
the racketeer and his money from a legitimate enterprise and that
was, I believe, a fair reading of the legislative history of the origi-
nal bill. I believe that it is also correct to say that the prosecutorial
experience was that that was a real good idea and that not only
should we separate the racketeer from the enterprise, but we
should also take the profit out of his pocket. That also is some-
thing, I suppose, that we can approve of.

But as Mr. Horn said, the fascination with that as a cure-all pro-
duced, it seems to me, bills that attempt to cover the waterfront on
forfeiture, which make it possible to obtain forfeiture of every piece
of property or money in the hands of a convicted RICO defendant,
or anyone he has sold or transferred his property to.

The difficulty, and the reason why these amendments which at-

tempt to expand the definition of property subject to forfeiture and
to interject the taint or relation-back concept, the reason that they
are going to create litigation until the cows come home is because,
by definition, in RICO cases, which are not, again, narcotics cases,
presumably the use of RICO to prosecute narcotics-related enter-
prises will decline as a result of an amendment that you are con-
sidering here.
_ RICO, T would expect, would become a more precise tool for deal-
ing with nonnarcotics kinds of group activity. But the problem with
the forfeiture in the RICO area is that you have this intermingling
of legitimate and illegitimate money and you have real tracing
problems and you have dangers of disproportionality, that is, for-
feitures in excess of that which is reasonably related to the crime
itself based on a fair reading of the statute.

The example we give in the report is, if you adopt the language
that we would attempt to forfeif anything which is derived from
the proceeds of illegitimate conduct, that has no limits on its face.
If T today obtained money as a result of an extorted contract, in-
vested in a restaurant, 20 years from now, 10 years from now, I
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have parlayed that into a chain of restaurants, arguably the chain
is derived from that money.

Whereas, in the present RICO statute, you have at least a work-
able limitation—I understand that there are other factors which
may attract the committee’s attention. I assume it is not lunch.

Mr. HucHEes. You are very alert to that. That is probably a good
point to break. We are going to recess for 10 minutes.

[Recess.]

Mr. HucgHes. I am sorry, we are going to have to recess until
1:30. We have several votes. There is no sense in our keeping every-
body here.

The subcommittee is recessed until 1:30.

[Whereupon, at 12:30 p.m., the subcommittee was recessed, to re-
convene at 1:30 p.m., this same day.]

Mr. SmitH [presiding]. Gentlemen, thank you. I am sorry. The
chairman has asked me in his absence to open the meeting again
from the lunch recess, and we will continue along the same line, as
soon as the chairman gets here, of course. :

Mr. TAYLOR. One of the members of the press approached me in
the cafeteria over lunch and said that we certainly had been dull
thus far, and could I liven it up a little bit.

Mr. SmitH. Do you have anything specifically in mind?

Mr. TavLor. I was speaking to the question of the application of
narcotics model in the RICO context as it relates to forfeiture. I
think what I am really saying is that because RICO sweeps so
broadly and sweeps into it so many different types of conduct, a
great deal of which resembles legitimate commercial activity, the
reality is that the forfeiture issues and the forfeiture problems,
practically speaking, have to be dealt with by recognizing that
there is a property law feature always to forfeiture problems.

There is, for example, the question of community property, when
property is ordered forfeited, what is the relevant State law? What
are the rules about ownership there? What about secured creditors
whnen the property has been pledged to banks?

Those kinds of things which, although they don’t seem to be
dealt with in the statute itself, raise themselves as issues that have
to be dealt with in a RICO forfeiture litigation. That, again, brings
me back to the reality that once you begin to write law, and you
begin to amend RICO forfeiture law, it is our studied recommenda-
tion that you do so very carefully and that you write specifically
because words like ‘“derived from” have a different meaning to dif-
ferent people.

In particular, they can create confusion, litigation and use up the
energies of courts, lawyers, FBI agents, and so forth in litigation
just of the forfeiture issues which would arise as a result of some of
the language that is in 2241.

That really gets us to what I think is the clearest illustration of
the problem that I am talking about, and that is the relation back
doctrine.

The relation back doctrine, I take it, is designed to remedy the
situation in which the potential defendant recognizes that he is
about to be indicted, and transfers his assets.

It is designed to permit the court and the Attorney General to
have access to those assets, notwithstanding the fact that title ap-
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pears to have passed. It does that by imposing a notion sort of like
a taint on the problem.

In the language of 2241, title vests in the United States upon
commission of the act, giving rise to forfeiture under this section.
We suggest that this is a concept that is going to create a lot of
practical problems.

It is going to cause courts to litigate the kinds of good faith title
questions that Federal courts have heretofore not had to get into in
criminal cases, and it is going to again consume time and energy of
prosecutors and defense attorneys when really the objective here,
which is to prevent a transfer from the defendant to a place where
it can’t be reached of assets, can be accomplished in some very
simple ways.

The courts do, in fact, try issues of sham all the time. They don’t
need a concept of relation back to determine whether title, in fact,
passed; whether value was, in fact, given; whether the parties in-
tended for title to pass.

The danger of relation back, I suppose, is most clearly illustrated
in some recent events which occurred in the southern district of
New York. A prosecutor there at the sentencing of one defendant
announced that the president of a major communications corpora-
tion was himself the real culprit and was himself under investiga-
tion.

That statement got in the press, in the business press, and the
ordinary press, and I raised the question with you whether if the
relation back doctrine were applicable, were written into law, the
shares which belong to that president of that corporation would be
salable, or that anybody would buy.

Not indicted. Certainly not convicted, but identified as the sub-
ject of a RICO investigation. If he wanted to sell his shares to a
client of mine, I would advise my client not to buy them because
you can’t be sure that application of the relation back doctrine
under those circumstances wouldn't render any transfer of large
quantities of securities invalid.

I don’t know what it would do to the market.

Mr. HucHEs [presiding]. Even if fair value were given.

Mr. TavLor. Yes. If you look at the language, he was a bona fide
purchaser of the property for value—this is the defense. This is the
third party who is permitted to come in and assert that the rela-
tion back doctrine shouldn’t apply. It is on C-1.

He can show that he was a bona fide purchaser of the property
for value and he was reasonably without cause to believe that the
property was of the type described in subsection A-2 of the section.

Mr. HugHEs. That is the problem.

Mr. TavLor. Now, again, I don’t know what that means. I cer-
tainly wouldn’t advise a client to undertake that risk.

I suspect that careful lawyers and business advisers would take
the same position.

The idea that you have to have this metaphysical relation back
or taint concept in order to prevent the potential RICO defendant
from divesting himself of his assets and placing them beyond the
reaches of the court seems to me something that is not established
as a matter of fact before this committee.
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I listened a long time this morning, as I did in the other hearing
which I attended and testified at about a year ago. I haven’t yet
heard statistics or specifics of potential defendants who, in fact,
transfer assets, and then they are unable to get at them.

That brings me to the whole question of substitute assets and the
problem raised by the U.S. attorney from Chicago, Mr. Webb.

It seems to me that there are two goals here. One is to prevent
the sham transfer, the transfer to a straw, or the transfer to a
human being, which isn’t really a transfer.

The second goal is to be able to collect. The substitute assets pro-
vision I read as a collection measure that what Mr. Webb is talking
about is he has got a collection problem.

Let me take a second to correct what I think is a misimpression
here. I am not an expert on the enforcement and collection of fines,
but my understanding is that a fine is an order of the court.

You are ordered, Mr. Defendant, to pay a fine. You can do that
in addition to imposing a jail sentence. It doesn’t have to be in the
alternative, and mostly they are not in the alternative. I order you
to serve 5 years and pay a fine of $25,000.

If the defendant doesn’t pay the fine, he is in violation of an
order of the court, and he can be punished as any other person who
violates an order of the court. It strikes me that that point deserves
some consideration by this committee.

It is not, in fact, necessary to become a creditor in a State court
to collect the fine. The fine is collectible through the inherent
power of a U.S. district court when the defendant who is ordered to
do a certain thing doesn’t do it.

So I think the substitute assets suggestion, again, in the RICO
context, particularly, is going to create the kinds of difficult eco-
nomic litigation that I have been talking about, but I don’t under-
stand either how it is supposed to work.

I guess that what is supposed to happen is there is an indictment
in which the assets are specified. The provision usually says so-and-
so has violated 18 U.S.C. section 1962(c), and he owns A, B, C, and
D, certain pieces of property. They are interest in, securities of,
claim against, contractual or otherwise, which are forfeitable under
18 U.S.C. section 1963(A)(102).

So let’s assume the defendant is found guilty and there is an
order of forfeiture of these items which are specified in the indict-
nient, and that the substitute assets provision hasn’t yet come into
play.

There is an order of forfeiture, and a seizure, an order of seizure,
and presumably then the U.S. attorney and the agents of the De-
partment of Justice go out and they look, and they say we can’t
find any of these things which are ordered to be forfeited, and they
come back to court.

Then they have to establish to the judge that the provisions of
this subsection D apply, that it can’t be located, has been trans-
ferred, has been placed beyond the jurisdiction, has been substan-
tially diminished in value by any act or omission of the defendant,
or has been commingled with other property so that it can’t be di-
vided without difficulty.

It doesn’t eliminate the necessity to trace in the first instance.
As you, Mr. Chairman, pointed out, it is the property which is or-
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The confusion which would be engendered by wholesale revamp-
ing of the kind that I see in this bill would not be worth the cost.

Thank you very much.
[The statement of Messrs. Horn and Taylor follows:]

STATEMENT OF STEPHEN HORN, Esq., AND WiLLiaM W. TAYLOR, Esq., ON BEHALF OF
7HE CRIMINAL JUSTICE SECTION OF THE AMERICAN BAR ASSOCIATION

Norte.—These views are being presented only on behalf of the Section of Criminal
Justice and have not been approved by the House of Delegates or the Board of Gov-
ernors of the American Bar Association, and should not be construed as represent-

ing the position of the ABA.
INTRODUCTIGN

Three bills are currently pending before Congress which contain features to
amend the criminal forfeiture features of the Racketeer Influenced and Corrupt Or-
ganizations Statute (18 U.S.C. 1963). These are: companion bills S. 829 and H.R.
2151, the “Comprehensive Crime Control Act of 1983,” introduced by Senators Thur-
mond and Laxalt, Title IV of which contains amendments to 18 U.S.C. § 1963; S.
830, introduced by Senator Biden and others, “National Security and Violent Crime
Control Act of 1983, subtitle of C which relates to forfeiture and is entitled “Com-
prehensive Forfeiture Act of 1983;” and H.R. 2241 introduced in Congress by Repre-
s%réga,tive Lungren and others, entitled, “Comprehensive Criminal Forfeiture Act of
1 . H

The bills vary in many important respects. There are, however, substantial simi-
larities in the changes they would make in existing law. Those changes would occur
in at least the following major respects: (A) the nature of the property subject to
forfeiture; (B) the introduction of a “relation back” doctrine; (C) provisions for the
forfeiture of substitute assets where the originally forfeitable assets are no longer
available at the time of conviction; (D) temporary restraining orders and other pre-
liminary relief; (E) the rights of third parties, both in preliminary and final stages
of criminal litigation; and (F) provisions for disposition and preservation of forfeit-
able property after conviction.

The Criminal Justice Section supports Congress’ efforts to take the profit out of
crime, specifically with regard to the narcotics industry and organized crime. It ex-
presses concern, however, about some of the proposed amendments. Its concern is
stimulated by the fact that RICO and its forfeiture provisions are being applied to a
wide range of commercial behavior. RICO prosecutions are being brought not only
against individuals associated with inherently criminal activity, e.g, narcotics,
arson, murder for hire and loan sharking, but also against persons charged with cor-
porate misbehavior and commercial frauds. In these latter circumstances, the eco-
nomic consequences of illegal activity are usually intertwined with those of legal ac-
tivity. The broad sweep of the forfeiture provisions and the accompanying provisions
for restraining orders raise potentially serious problems of overbreadth, dispropor-
tionality of punishment implicating the eighth amendment, denial of due process
where third parties are concerned, and the inhibition of legitimate commerce.

The proposed amendments would expand criminal forfeiture measures both sub-
stantively and procedurally. They would increase the number and types of property
subject to forfeiture and they would alter procedures now in existence for imple-
menting forfeitures prior to and after criminal conviction. In this report, the Crimi-
nal Justice Section analyzes some of these measures and, for the most part, recom-
mends further study and refinement. In some instances, the modification works sub-
stantive changes which are intended. This is particularly true in the “relation back”
and “substitute assets’ provisions. They are new to the law of forfeiture. The Crimi-
nal Justice Section points out that these substantive changes will have serious con-
sequences apparently not foreseen by their drafters and not described in the section-
by-section analysis of the bills. In other areas, including especially the attemp? to
redesign property subject to forfeiture, the bills purport to make one fundamental
change—making profits of crime forfeitable. However the bills also include numer-
ous unexplained changes in the language of previous law. The new bills will there-
fore have a number of effects which, even if intended, are not necessarily desirable.
The Criminal Justice Section believes that many of these language changes ap-
peared to be casual tinkering. Nevertheless, they create an opportunity for abuse
and misunderstanding.

The following statement also focuses on an area which is producing increasing
confusion—that is, the rights of third parties. Third parties are often involved in
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forfeiture cases, either as putative nominees for property alleged to be owned by the
defendant, as true joint owners with defendants, or as creditors or secured parties.
Under current law, third parties are required to file petitions for remision or miti-
gation with the Attorney General prior to seeking judicial review of their claims.
The Criminal Justice Section believes that this is fundamentally wrong. Petitions
for remission and mitigation should be designed for defendants who wish, because of
particular personal circumstances, to have part or all of a forfeiture mitigated.

A number of courts have held that forfeiture is mandatory. See, e.g., United
States v. L’Hoste, 609 F.2d 796 (5th Cir. 1980). If the District Court has no discretion
but to order forfeiture the defendant can and should have the right to petition the
Attorney General. On the other hand, third parties will usually be making claims
involving title. Depriving these parties of judicial review of their claims until after
the Executive has reviewed them carefully implicates due process. The Criminal
Justice Section also recommends that, although third parties should not b permit-
ted to intervene in the criminal proceeding, they should have a right to ke heard
concerning the entry and terms of restraining orders affecting property in which
they have an interest.

I. PROPERTY SUBJECT TO FORFEITURE

All three bills contain revisions of Section 1963(a). The section-by-section analysis
of S. 829 tells us that the “substantive change” is that the new bill “will specifically
provide for the forfeiture of the profits generated by racketeering activity that
serves as the basis for a RICO prosecution.” According to the Analysis, the purpose
of the section is to resolve the conflict generated by United States v. Marubeni and
United States v. Russello. The analysis of S. 829 notes that Russello is now before
the Supreme Court and the issue as to the forfeiture of profits may be resolved on
the basis of the present language.

The Criminal Justice Section supports the effort to take profit out of crime. It ex-
presses concern, however, about the use of the word “proceeds” and the words “de-
rived from” in the new provisions.

The word “proceeds” suggests that the court should make no inquiry into the real
profit from a criminal transaction. The defendant should not get to deduct hs costs
in determining what amount is appropriate to forfeit. While this may be an appro-
priate result in cases involving narcotics, arson for profit and crime for hire
schemes, it may preduce real unfairness in application to other types of cases. As
noted above, RICO is employed over a wide range of conduct, some of which is not
malum in se. RICO is applied to economic and commercial conduct in which con-
tracts are obtained by fraud or bribery. In those cases, contracts are performed
quite properly, but the “proceeds” would include the defendant’s costs in performing
the contract. Those costs could be substantial.

Situations like this point out the potential for disproportionate forfeitures and un-
fairness from the indiscriminate application of the word “proceeds.” Although the
Section determined that it should not attempt to redraft the statute, it does suggest
'some‘alternatlve_s to the present language. Alternatives might include attempting to
identify those crimes, e.g., offenses, arson for profit and crime for hire, in which all
proceeds should be forfeitable and distinguished them from those crimes in which
the defendant renders a socially acceptable service, at a cost to himself, but there is
criminality involved. In the latter category, “profits” only should be forfeited. An-
othe_r option might be to require that profits be forfeited but to give the judge dis-
cretion as to the balance of “proceeds.” In any event, it is hoped that Congress will
focus on this potential problem of overbreadth and unfairness before enacting a new
definition of property subject to forfeiture.

Ip additlon,. we raise our concerns about the use of the words “derived from”
which appear in Section 1963(a)(2) (A) and (C). Those words do not appear in existing
law, nor is there an explanation in the section-by-section analysis of S. 829 for their
1n.clus1on‘ in the proposed law. If the intent is to make it clear that profits are for-
feitable, it seems to be surplusage. If “derived from” means a more attenuated rela-
tionship, but nevertheless a casual connection, then there should be concern again
about the danger of disproportionate and unintended forfeitures. If tainted money is
invested in a sandwich shop and, by hard work and ingenuity, the investor parlays
his operation into a restaurant chain, arguably the final product of all of his labors
is “derived from” the tainted money. In short, “derived from” is not a useful con-
cept because it would carry the forfeiture beyond interests in an enterprise and
profits and proceeds from criminality. We recommend that Congress focus on the
fact that in the case of legitimate businesses, a piece of property or an investment
may be the product of both clean and tainted money. To the extent that Congress is
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seeking forfeiture of assets which are not the result of criminal activity or tainted
money, real constitutional problems will arise. We propose that these untoward re-
sults can be avoided by giving the trial courts discretion, see, e.g., United States v.
Huber, 603 F.2d 387 (2d Cir. 1979), but the proposed legislation all appears to make
forfeiture mandatory.

Consideration was also given as to whether it was necessary or required for the
trial of RICO cases involving forfeiture to be bifurcated, permitting separate pro-
ceedings on the issues of guilt and forfeiture. A jury verdict is now required on the
issue of forfeiture and questions of fact will have to be resolved by the jury. The
existence of property, its ownership, and its forfeitability are all questions for the
jury. It was felt that bifurcation, which is often now the practice, should be avail-
able and, in some cases, may be required. For example, a defendant should not be
placed in a position of waiving his Fifth Amendment protection to (correctly) inform
the jury that a certain piece of property was legitimately earned and should not be
forfeited. A statutory scheme which places a “price” (e.g. a property interest) on the
privilege against self-incrimination is constitutionally suspect. E.g., Garrity v. New
Jersey, 885 U.S. 393 (1967). It was concluded that it would probably be best to give
either the government or the defense the right to request bifurcation. In the event
that Congress determines to consider bifurcation, as it is hoped it will, it should also
consider whether bifurcation should be complete, i.e., whether the government
should not be permitted to offer evidence relevant only to forfeiture in the guilt
phase.

Finally, the Criminal Justice Section expresses concern about the language “irre-
spective of any provision of state law,” which appears in proposed Section 1963(a)2).
The Section concluded that this concept is particularly unwise. In the first place, its
meaning is unclear. Does it mean that rights of persons other than the defendant
which are created by state property laws, e.g., community property, may be extin-
guished by state forfeiture orders? If it does, it is certainly of dubious constitutional
validity. Or does it mean simply that defendant’s ownership of property shall not
depend upon application of state law concepts involving esoteric matters of trust
and estate law?

II. THE RELATION BACK DOCTRINE

All three bills contain a new conept, referred to here as the “relation back doc-
trine.” The section-by-section analysis of S. 829 describes the doctrine as a “codifica-
tion of a ‘taint’ theory long recognized in forfeiture cases.” That observation is
simply inaccurate. A “taint” concept is appropriate for in rem forfeitures. That is
because the thing itself is viewed as the culprit and it is forfeitable regardless of
ownership (there are some constitutional restrictions even on in rem forfeiture
which we do not discuss). Forfeiture under RICO is in personam, both according to
its original drafters and according to the analysis of the new bills. Introduction of a
taint theory into the RICO forfeitures is very troublesome. As we discuss below, the
taint theory impacts only upon third parties. It prevents a defendant who is ulti-
mately indicted for a RICO violation from passing good title by giving the govern-
ment some kind of inchoate claim to the property defeasible upon the third party’s
demonstration to the executive that it is a bona fide purchaser for value and that it
was “reasonably without cause” to believe that the property was of the type de-

. scvibed in subsection (a}2). The Criminal Justice Section 1s concerned that in perso-

nam rights of the owners shall be decided in the first instance by the Attorney Gen-
eral. This vests in the executive the right to determine personal ownership of prop-
erty, a measure surely not without constitutional significance. Furthermore, it
places the burden on the third party of establishing his ownership, not merely by
showing that he gave value for the property and took title to it without notice of the
claims of others (the bona fide purchaser standard) but also that he was “reasonably
without cause” to believe that the property was ultimately forfeitable. It is difficult
enough to prove a negative, but the statute seems to impose upon the third party
the burden of a thorough understanding of the very complicated language in Section
(a)(2). It is not at all fair nor practical to require third parties to master those con-
cepts and to draw the conclusion that, under no circumstances, is the property sub-
ject to forfeiture. Particularly in cases involving legitimate businesses, profits, pro-
ceeds and property are the joint product of legitimate and illegitimate activity. Re-
quiring the businessman to unravel the trail of dollars prior to purchasing securi-
ties, real estate or other property is not only unfair, but it may in fact impose unin-
tended impediments to the free flow of commerce. Careful businessmen may simply
refuse to deal with any entity under investigation for any predicate crime which
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States v. Spilotro, 680 F.2d 612 (9th Cir. 1982); United States v. Long, 654 F.2d 911,
914-15 (3d Cir. 1981); United States v. Veon, 538 F. Supp. 237, 243-45 (E.D. Cal.
1982); United States v. Milburne, No. 82-205 (E.D. Mo., filed Nov. 23, 1982).

It is the apparent intention of Section 402(e) of S. 829 that the probable cause de-
termination underlying an indictment can substitute for an adversary hearing. This
was the contention of the government in United States v. Crozier, supra, and it was
specifically rejected. Id. at 1297; United States v. Veon, supra, 538 F. Supp. at 245.
One-sided initiatives are “no substitute for an informed evaluation by a neutral offi-
cial” when property rights are concerned. See Fuentes v. Shervin, supra, 707 U.S. at
83. “[Flairness can rarely be obtained by secret, one-sided determination of facts de-
cisive of rights. . . . Joint Anti-Facist Refugee Committee v. McGrath, 341 U.S. 123,
170 (1951).

If Section 402(e) were to become law, the defendant’s opportunity to contest the
validity of a restraint on his property must await the commencement of the trail
itself. A determination that the restraint was inappropriate would be delayed until
the jury verdict, if then. By its very terms, S. 829 is a predicate for potentially enor-
mous forfeitures, and, thus, restraints. The impact of the restraint upon the defend-
ant’s ability to economically survive is a consideration mandated by due process
analysis. E.g., Sniadach v. Family Finance Corp., supra, 395 U.S. at 340-42; United
States v. Crozier, 674 F.2d at 1296-98.

When the potential impact is large, the length of the delay in affording the de-
fendant his opportunity to be heard becomes a critical consideration. The right to be
heard “must be granted at a meaningful time and in a meaningful manner.” Arm-
strong v. Manzo, 380 U.S. 545, 552 (1965).

Finally, the fact that the restraint is only pendente lite is not, constitutionally
speaking, a saving grace. A ‘“‘temporary, unfinal deprivation of property is nonethe-
less a ‘deprivation’ in the terms of the Fourteenth Amendment.” Fuentes v. Shevin,
supra, 407 U.S. at 84-85,

Regardless of the legislation that is adopted, it should be made clear that, al-
though third parties are not entitled to intervene as parties in a criminal case, they
may have interests which entitle them to be heard with regard to the issuance of

restraining orders and their terms.

V. THIRD PARTIES

Third parties whose rights will be affected by both bills in substantially similar
fashion are denied due process because they are excluded from timely, meaningful
participation in proceedings necessarily affecting them.

By express provision of proposed § 1963(j) of both bills, third parties claiming an
interest in property subject to forfeiture are not to be heard until such time as the
Attorney General has considered petitions for remission and mitigation—necessarily
after the completion of the trial. Even then, the third party must first have his
cause heard and determined by the Executive Branch. See e.g., Irving T. Schwartz,
United States v. Mandel, unpublished opinion dated March 15, 1983. He is precluded
from seeking the constitutionally required “informed evaluation by a neutral offi-
cial” until such time as the Attorney General renders his decision.

The procedural due process requirements of notice and a timely opportunity to be
heard are dependent on asserted interests in property and not one’s status as de-
pendent or third-party. If, for the reasons previously stated, the provisions of pro-
posed § 1963(e) intrude upon due process guarantees, then the provisions of proposed
§ 1963()) trample thern completely—and for the same reasons.

The Supreme Court spoke to such endeavors in Stanley v. Illinois, 405 U.S. 645,
656 (1972):

“The establishment of prompt efficacious procedures to achieve legitimate state
ends is a proper state interest worthy of congnizance in constitutional adjudication.
But the Constitution recognizes higher values than speed and efficiency. Indeed, one
might fairly say of the Bill of Rights in general, and the Due Process Clause in par-
ticular, that they were designed to protect the fragile values of vulnerable citizenry
from the overbearing concern for efficiency and efficacy that may characterize
praiseworthy government officials no less, and perhaps more, than mediocre ones.”

The Criminal Justice Section feels that third parties who assert an interest in
property ordered forfeited should have their claims heard in the district courts with-
out having to petition the attorney general for remission. Petitions for remission
should concern only claims by defendants seeking reduction in forfieture as a
matter of executive grace, not by third parties claiming ownership adverse to the
defendant and the government. We also feel that claims of third parties are ripe
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and should be heard after judgments of forfeiture are entered and need not await
the outcome of an appeal in the criminal case.

VI. DISPOSITION AND PRESERVATION OF PROPERTY AFTER CONVICTION

We have serious concerns that provisions in the proposed bills do not clearly pro-
vide that, in appropriate circumstances, a court may order a stay of its judgment of
forfeiture and take other measures necessary to preserve the property pending the
final resolution on appeal of the rights of the defendant and the resolution in other
proceedings of third party claims.

In subsection § 1963(g) of S. 829, for example, the court is given the power to stay
a sale by the United States upon application of a third party. This provision might
be construed to deprive the court of the right to stay a sale upon application of a
defendant. There may be situations in which property owned by a defendant should
not be sold pending appeal. This is particularly true where the property is a going
concern. The Criminal Justice Section feels that the statute should require the court
to enter a judgment of forfeiture upon the jury’s verdict, but that it should also au-
thorize the court to stay the judgment of forfeiture, or to take any one of a number
of measures to preserve the value of the property pending final resolution of all
claims. These measures may include receivers, bonds, or restraining orders, but the
court should be given a full panoply of measures by which it can exercise flexible
control over disputed property until all claims to it are resolved.

VIII. OTHER MATTERS

Any statute passed by Congress should make it clear that the government holds
forfeited property as a trustee for victims. When property subject to forfeiture be-
longs in fact to third parties by virture of the criminal conduct of the defendant,
there should be no question that the government must turn it over the victims. This
is necessary not only to protect defendants from judgments for damages they are
unable to pay because the government holds the proceeds of their wrongdoing, but
to protect third victims from long and cumbersome efforts to regain their property.

Mr. Hucnrs. I gather that you welcome the Justice Depart-
ment’s reversal of the policy dealing with third-party clients.

Mr. TaAyYLOR. Yes, sir.

Mr. HucHes. Their position now is that there should be direct
access to the courts to litigate that issue in the context of the trial.

Mr. TavLor. Yes, sir. Well, not in the context of the trial. Of the
posttrial.

Mr. HucgHES. Posttrial. After conviction.

Mr. TayLor. Right.

Mr. HugHEs. Let me ask you, in your judgment does a court have
inherent jurisdiction to not only mete out both a sentence of a fine
and jail term, which I think you have already testified is clearly
within the court’s prerogative, it is not an either/or proposition,
but do you likewise agree the court can condition additional jail
time on one count to the payment of a fine?

Mr. Tayror. Mr. Chairman, there was some litigation about that
in the context of indigents in the sixties, I believe. You can’t condi-
tion freedom for an indigent on the payment of a fine which he
doesn’t have.

Mr. HucgHEs. We are not talking about an indigent now.

Mr. TavLor. That is right. So I didn’t want to answer too quickly.

I do believe that there is no impediment assuming resources to
imposing a jail term in the alternative to a fine, that is, 5 years or
$1 million. That appears to me to be constitutionally safe.

Mr. HornN. If I may say, Mr. Chairman, even in the alternative,
one of the things a judge is supposed to consider in imposing a sen-
tence is the potential for rehabilitation, whatever that means.
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One of the things the judge might probably be interested in is
whether this individual has shown sufficient remorse and capacity
to be rehabilitated by returning his ill-gotten gains and saying so
before imposition of sentence. The sentence being 30 days, and this
is what I am going to be considering as a way to get around that
problem, if it is a problem, and I don’t think it is. o

I tend to agree that in the absence of indigency, it is not the
problem.

Mr. HugHEs. Mr. Shaw. .

Mr. Suaw. I would like to pursue that for a moment. I was a city
court judge and when that particular matter came up, and we were
dealing with that very issue, and very innovative defense attorneys
made some—in our particular court in Fort Lauderdale on that
issue. _ _ . _

When you get into an area of imposing extraordinary penalties,
as we would like to see come out of this law, at that point who
would have the burden of proof to establish that the defendant did,
indeed, have the resources to pay that fine after he just got
through telling the judge that he did not have that kind of money
to pay a fine. o _ .

Aren’t we getting back into an indigent situation?

Mr. HORN. Well, as a practical matter, unless you knew that he
had the money, the assets, and were prepared to prove it, even sub-
stitute assets—— . _

Mr. Suaw. I am not into that area now. I am in the fine provi-
sion. .

Mr. TayLor. If the Congressman is worried that those cases in-
volving indigents would be invoked as a defense to some of those
fines, that is not an issue which our committee considered and not
one that [ have given a great deal of thought to. .

My understanding of the law is that the court can impose any
fine it wishes, unless it knows that the defendant is unable to pay
it, and that in the indigent cases there was some factual basis
before the court to conclude that the defendant couldn’t pay it.

On the other hand, in the kinds of cases we are talking about
where there is a lengthy factual record made in a trial of hundreds
of thousands of dollars going through the hands of the defendant, I
think as a practical matter such a showing would be very difficult,
but that may be something that this subcommittee would want to
consider and write on, to look at the enforcement provisions for
those fines. ' .

As I said, I don’t know, I have never really occupied myself with
the question of enforceability of fines, but I believe—and I remem-
ber from my days as a public defender—that there is that condi-
tion.

On the other hand, the imposition of fines which are based upon
the evidence in a trial as to what the defendant obtained as a
result of his crimes would hardly be unsupported by the record.

Mr. Suaw. Would you foresee a possible type of hearing, such as
you would have when you are trying to impose punitive damages
as to what are the extent of the assets of the defendant?

Mr. Horn. If I may, you are assuming it has been already estab-
lished to the satisfaction of a jury beyond a reasonable doubt that
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the defendant received x dollars as a result of racketeering activity,
let’s say $1 million.

Now the only thing that is in the record with respect to this
claim of indigency, for example, is that he earned $1 million. Now
there is a proceeding where you have to say “Where did it go? It
has been established to the satisfaction of the court that you have
a million.”

You now would have, I suppose, the burden of proof of showing
where it went, and you can’t say “I gave it to my cousin and there
is no bank record.”

You are going to have to come forward and actually bring
records and show $1 million moving around with no return consid-
eration.

Mr. Suaw. But you have got a situation, though, where the de-
fendant is still proclaiming his innocence.

Mr. TAayLOR. No, not at that point. Not at the point at which the
court is determining sentence. At the fine stage, he has already
been found guilty.

Mr. SHAw. You might be finding a situation where you are going
to require him in order to come back to rebut the presumption that
was established by the evidence, you may be coming into the situa-
tion where you are going to require that he further incriminate
himself.

I can see we are putting together a web here which is going to—
no matter how brilliantly we draft the legislation, I am sure that
you as defense attorneys are going to do some polishing on it after
it leaves here and you are going to have a lot of unravelling as to
some of the possible webs that we might be constructing here in
the committee.

Mr. Horn. He may have to await the outcome of his appeal. Sen-
tencing may have to be imposed subject to final appeal and no fur-
ther discrimination, necessarily, flowing, that he would then have
to come back.

Mr. SHAwW. The million dollars may have gone to finance another
drug deal that went sour, something of that nature, which he
wouldn’t want to be bringing up even after the appeal ran out on
the crime for which he was being prosecuted.

Mr. TayLor. We suggest in the first section of the report that be-
cause of the very problem that you raise, there may be a need for
bifurcation, that is, two phases of a trial, one, the guilt phase, and
another, the forfeiture phase.

On the other hand, when the only question is what fine to
impose, fine, not forfeiture, the sentenicing hearing is not restricted
by the rules of evidence, and of course, it is a nonjury proceeding,
and it is a discretionary matter.

So it seems to us that it is a forum and a proceeding which gives
the judge a great deal more flexibility and a lot less restraint than
actually trying to try these questions to a jury, either in the second
half of a criminal case or in the same criminal case.

Mr. SHaw. One other question on one other area I want to get
into. I raised it with the panel just briefly.

Do you have any comments or opinions with regard to constitu-
tionality of a forfeiture bill which would require the preponderance
of evidence rather than reasonable doubt?
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Mr. TayLor. I think I am going to have to pass on that one, Con-
gressman. We spoke to those issues which we were able to speak to.

That seems to me to involve a major question of policy, and I
don’t think that I could presume to speak for the criminal section
of the American Bar Association.

Mr. SHAw. I was asking merely for a legal opinion.

Mr. TAvLor. It is a legal and important policy judgment, and I
would respectfully pass that one, if you won’t be offended.

Mr. Suaw. Thank you.

Mr. HugHgs. The gentleman from Florida, Mr. Smith.

Mr. SmrtH. I have no questions.

Mr. HugHgs. I just have one additional question, and that deals
with just how far we can go without beginning to invite constitu-
tional attack in the area of forfeiture.

What we have done in this legislation is, first of all, we have de-
veloped an alternative fine provision. We have increased the fine
level in the bill by tenfold, besides the alternative fine provision.

We have set up a procedure where a court can take into account
the proceeds from criminal enterprise in considering the fines. It is
somewhat unique.

We have also developed a proposed permissive presumption that
all assets that are acquired by the defendant after the initiation of
the criminal enterprise are presumed to come from criminal enter-
prise, requiring the defendant to come forward with proof to ex-
plain where the assets came from.

So far, in your judgment, are we on solid constitutional grounds?

Mr. HornN. I think the thrust of our report is that we think there
is a substantial chance that you are not, because there is—to
answer that question, to the extent that you have potential, mean-
ingful potential for disproportionate forfeiture, you may be on
shaky constitutional grounds.

To the extent that you require third parties to prove things that
may be unfair and allocate burdens in an unfair manner, you may
be on shaky constitutional grounds. I think those areas in which
there were overlap between the RICO bill and drug penalty bill, we
had some real concerns——

Mr. HuGHEs. Let me take it one step further. Suppose we amend-
ed RICO, and broadened the forfeiture provisions, are we on sha-
kier constitutional grounds? Is that possible?

Mr. Horn. I would think so.

Mr. HuGgHEs. Suppose we not only amend RICO, but we also
throw in to boot substitute assets, are we on yet shakier grounds?

Mr. Horn. I think that that is the thrust of our report, yes. We
felt there were policy concerns, serious constitutional concerns that
must be weighed, as well as the practical problems.

Mr. HugHgss. I don’t doubt but one bit but that it was nice to
have as many tools as we could get, but my own approach is that I
would rather have tools that I could justify that are going to work
than go “hog wild” and attempt to provide law enforcement with
additional tools that are only going to be thrown out in the final
analysis by some court down the pike, not to mention the litigation
that is going to be engendered.

Mr. Horn. If I may, I want to interject a note. This is a personal
note. I am not speaking for the section here, but a comment on the
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debate that consumes a substantial portion of time regarding “sub-
stitute assets.”

I share the chairman’s view about the alternative fine. When I
testified here previously, I said I thought a big fine was the answer.

I see that here in the alternative fine provision. I think it is a
great idea. I don’t view judges or tribunals that for some reason
somebody believes do not share the perception of legislators as to
the needs of those large fines as being a real problem. I just don’t
think that that is a problem.

If I did, if I was concerned that there are some judges out there
that are just not fining hard enough—and there is no evidence to
that—and I wanted to deal with that problem, Congress has ways
of dealing with that problem.

If, in an attempt to deal with that problem—it is the only real
reason I heard here today—I came down with substitute assets as
the answer, that is biting off your nose to spite your face.

I think any bill that should be passed should be put to a litmus
test, bring in a couple of defense lawyers, have them look at it and
say: “show me the number of litigable issues that you see in here,
and what kinds of proof do you think will be necessary.”

Then you have a feel for what you are really getting involved in
for the fellows who are down in the trenches, and if you decide
that the burden is just too difficult to assume, the resources that
will be consumed are too great, then you have to go another way.

I think the alternative fine is the right answer.

Mr. HucgnEs. I was interested in U.S. Attorney Webb’s example.
He said that, in 1979, there was a criminal enterprise that generat-
ed, I think he said, something like $10 million in profits, and that
there was a fund of some $30 million and with the substitute asset
provisions, that would enable him to reach those.

In the first place, the alternative fine provisions would reach
those assets, but more importantly the presumption that exists in
the statute might very well reach the assets because, under the leg-
islation before the committee, the defendant would have to come
forward and explain where the assets came from.

I think that that particular aspect of it was not taken fully into
consideration.

Mr. TavLor. What troubled me about Mr. Webb's hypothetical is
this: I don’t understand that the Department takes the position
now that if a narcotics transaction nets—‘nets” is the wrong
word—produces $10,000, and the culprit is arrested, and the Gov-
ernment finds $10,000 in a bank account somewhere, that they
have to prove that this is the specie that came from the narcotics
transaction.

Today was the first time that I had heard they considered they
had to do that kind of tracing where cash is concerned.

May I speak to your constitutional question?

Mr. HugHEs. Sure. Please do.

Mr. TavLor. I think when RICO first got started, I was skeptical
that the notion would pass constitutional muster. I was persuaded
by some research and analysis that the idea of criminal forfeiture
was so foreign to our jurisprudence that it probably wouldn't last.

I have since become convinced that I was wrong about that.
From a more practical point of view, I believe that forfeiture is
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here to stay and, moreover, that it is very difficult to take the posi-
tion that it is not an important and valuable resource, remedy, and
penalty.

The limits of forfeiture, it seems to me, must be determined
somewhat on a case-by-case basis. I can certainly give you exam-
ples from my own thought process, hypotheticals, of situations in
which forfeitures could occur under the statutory language which I
I;;hmkl would be so disproportionate that they would be unconstitu-

ional.

My favorite is that $10 which is earned in a holdup which is
turned into a sandwich shop which is turned into a restaurant
chain 10 years later, if you forfeited the restaurant chain because
$10 went in 5 years ago and it was dirty, I think that that would be
a problem.

I think it would be a problem when an individual owns a compa-
ny and he commits two acts of mail fraud to get a contract and the
contract is worth $50,000 to his company, by the language of the
statute, he can be ordered to forfeit the entire company, which does
a whole lot of other things, but his interest in the enterprise which
he has corrupted by this one contract, is arguably fulfillable under
the statute as it is written today.

The Department hasn’t yet pushed it to that extreme, and I
think wiser heads will prevent them from doing so. The limits, it
seems to me now, are that the forfeiture in dollar amount must be
related in some way to the criminal conduct, and that the proceeds,
the gain to the defendant is as good a benchmark as you can come
up with.

That certainly is not as unfair. It doesn’t shock the conscience. It
doesn’t offend society.

Once you get too far beyond that, then people are going to start
asking questions whether it really is constitutional to.deprive a
human being of substantially more.

Mr. HugHEes. Thank you very much, Mr. Horn, Mr. Taylor. You
have both been very, very helpful to us. We are indebted to you.

l?Ve are sorry for the manner in which the hearing has dragged
out.

Mr. Tavror. That is all right.

Mr. Hugsaes. Thank you, again.

Our third and final panel consists of Maj. N.G. Navarro, who has
worked for many years in narcotics enforcement at Federal, State,
and local law enforcement agencies. While employed by the Federal
Bureau of Narcotics, he was stationed in Miami and New York City,
and also worked special assignments in South and Central America,
the Middle East, and Europe.
~ He was also assigned to the training of Federal, State, and local
investigators. Major Navarro has also been employed by the Flori-
da Department of Law Enforcement as agent in charge of the cen-
tral Florida office located in Orlando.

He has been responsible for the arrest and conviction of many
well-known figures in organized crime; has been an instructor at
the International Police Academy here in Washington, and he pres-
ently serves as a special instructor at the Federal narcotics schools
for local and State officers.
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Since 1971, Major Navarro has been supervisor of the Broward
County organized crime division, combating the narcotics traffic
and smuggling in Broward County.

Our dlstlr_lguished colleague from Florida, Larry Smith, knows of
his distinguished record over the years. Would you like to be recog-
nized at this time?

Mr. Smita. Thank you, Mr. Chairman. Frankly, his record
speaks for itself. There are thousands and thousands of things that
could be said about Major Navarro.

Both Congressman Shaw and I have had the honor of working
with him over the years. We have had the pleasure of watching
good results happen as a result of his commitments. I think that,
more than anything else, the key word is that he has had a com.
mitment not only to law enforcement, but the problem of relating
to drugs, specifically.

If there was a man in the United States who could be said to
have been at the fighting edge of the battle against drugs for the
last 20 or more years when it wasn’t as publicized, it wasn’t as pop-
ular to be a drug fighter as it is today, it was Nick N avarro, who
svas there doing those things that needed to be done in the early

ays.

As you know, in conversations with him, you know the
south Florida area had four DEA agents w{len Nick backwt}itl(zalr?
tried to control a drug problem which was allowed to get bigger
and bigger.

So he has been there. He knows what has happened from the
very beginning, and he has been very successful. I might add, un-
fortunate}y, there have been threats and attempts on his life nu-
merous times, and it is unfortunate that a man who has dedicated
h1§ life and has put his family to that needs to suffer that kind of
thing, but it happens, as the chairman knows, who has been in law
enforcement himself, and we are all very proud, not only of Nick
but the two gentlemen also who are there from the Fort Lauder.
dale Police Department who have some pretty impressive creden-
tials of their own.

So I am very happy to be here and have them here.

Mr. Hucaes. We also have another very distinguished Floridian
with us, Clay Shaw of Florida. He has been very, very helpful both
befor.e he Jomed.this subcommittee, and now that he is a member
of this subcommittee. Mr. Shaw was very helpful last year in push-
ing through the Congress and conference a bill that modified the
posse comitatus law that enables us to use the military a lot more
MII*VI Shgw. '

r. SHAW. Thank you, Mr. Chairman. It is a delight to see vou.
It looks like we are home. We are having a Florida hgearing her}(; 11;1
Wis};1ngton.

ew minutes ago I spoke of the times when I was a city jud

and both the gentlemen from Fort Lauderdale, Sergeant Hgajs ai?i,
Sergeant Hedlund, I believe, were both on the department at that
time, and before that I was chief city prosecutor and worked very
cl(ﬁe}y with 1both olf these gentlemen.

1s a real privilege of mine now to welcome you to Washin .
Of course, Nick and I have been friends for man};’, many years,gg(;ﬁi
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I certainly know of the distinction that you brought to the Broward
County Sheriff’s Department over the years.

So I think, Mr. Chairman, and members of the committee, we
have here a panel of witnesses that have really been on the front
line. They know how the criminals operate.

I think we have brought some of the finest talent of south Flori-
da up here today, and I am looking forward to it.

Mr. HugHgs. Thank you. I should have introduced the other two
panelists. The next one is Lt. Eric Hedlund, who is commander of
the organized crime division of the Fort Lauderdale Police Depart-
ment.

Lieutenant Hedlund has 18% years experience with the depart-
ment. He was first ass’gned to the organized crime division, in
June 1977.

This division has iny estigative responsibility in narcotics, vice in-
telligence, and organized crime-related crimes in a tricounty area.
Lieutenant Hedlund .s a member of the Florida intelligence unit
and the law enforcement intelligence unit, which is a national in-
telligence organization.

Lieutenant Hedlund has Sgt. Douglas K. Haas accompanying
him. We welcome you, also, today.

Our third and final panelist is Richard Pruss, who is president of
Samaritan Village, Inc., of Forest Hills, NY, and is representing
the Therapeutic Communities of America of which he has been
president since 1980.

His home agency is one of the largest in New York City serving
some 500 clients. Mr. Pruss has been associated with Samaritan
Village since 1965, and its president since 1974.

Gentlemen, we have your statements which will be a part of the
record in full, and you may proceed as you see fit.

We understand that you have a time bind. I guess Mr. Navarro
does. How about you, Mr. Hedlund?

Mr. HepLunb. I have plenty of time.

Mr. HugHes. OK. Mr. Navarro, why don’t you begin?

TESTIMONY OF RICHARD PRUSS, PRESIDENT, SAMARITAN VIL-
LAGE, INC., REPRESENTING THERAPEUTIC COMMUNITIES OF
AMERICA, FOREST HILLS, NY; LT. ERIC HEDLUND, COMMAND-
ER, ORGANIZED CRIME DIVISION, FORT LAUDERDALE POLICE
DEPARTMENT, FORT LAUDERDALE, FL, ACCOMPANIED BY SGT.
DOUGLAS K. HAAS, INTELLIGENCE UNIT; MAJ. N.G. NAVARRO,
BROWARD COUNTY SHERIFF’S OFFICE, FORT LAUDERDALE, FL

Mr. NAVARRO. Mr. Chairman, distinguished Congressmen, first of
all, thank you for your remarks. It was rather flattering. I appreci-
ate it, but let me assure you that it is with a feeling of duty that
my career has always been giving the most.

I know that I am not alone, that many members of the law en-
forcement community feel the same way, and that the ultimate
sacrifice is always there for us to be given.

I will address my remarks mostly to the Florida statute, 943.042,
which is the Florida Uniform Contraband Forfeiture Transporta-
tion Act. When this act first came to light, it became apparent im-
mediately that the civil forfeitures would have to be placed on a
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back burner due to the tremendous workload experienced by the

State attorney’s offices, consisting of overcrowded criminal dockets.

The statute provided in its wording that the forfeiture procedure
should commence within a reasonable period of time. This was in-
terpreted to be an approximate 14-day period.

Again, because of the overworked conditions of some of the State
attorney’s offices throughout the State, in some instances this 14-
dayhperiod, or reasonable period of time, was not always conformed
with.

In the new Florida Contraband Forfeiture Act, amended in July
1980, recognizing the previous problems, allowed the law enforce-
ment agencies to seek private legal counsel regarding this forfeit-
ure, in order to expedite the confiscation proceedings and avoid an
extended period of time, which would not be considered by the
court as reasonable.

Because of the complexity of the forfeiture law, it was necessary
to create a specialized unit that consisted of a unit of four individ-
uals. They are very well versed in the Forfeiture Act.

This was done in order to diligently and continuously protect the
assets and interests of any innocent third parties.

Problems of proper storagz and maintenance for the confiscated
property also became an immediate matter of concern. The prob-
lems had to be worked out. If the items were to be returned to the
owner, they should be in good condition at the time of the return.

I heard this morning here U.S. Customs’ representatives talking
about some of the forfeitures and the time that those assets are sit-
ting somewhere waiting for final disposition. I was amazed to hear
that 12 and 18 months sometimes are passed before they are dis-
posed of. That is a very long period of time for any vessel or for
any aircraft to be sitting somewhere accumulating dust and water.

Because of some agencies’ budgetary deficiencies, it became a
slight problem to define how the benefits derived from the confisca-
tion would be divided. This problem was immediately resolved.

We sit down and discuss case by case before investigations are
fully developed. The supervisors of the agencies or divisions in-
volved in the investigation do so in order to prevent any problems
later on after the assets have been confiscated.

Since the original Forfeiture Act was enacted, law enforcement
agencies throughout the State of Florida have received incalculable
benefits. It has brought local law enforcement out of the Dark
Ages.

Equipment that at one time was only a mirage to those in local
law enforcement is now a reality. We have been able to acquire
equipment beneficial to law enforcement that at one time was only
a dream at the local level.

All the equipment that has been purchased from the proceeds of
the sale of confiscated property is equipment that had not been in-
cluded in the fiscal budgets of the local law enforcement agencies.

In the western part of Broward County is a very large wasteland
called the Everglades, in which we have documented numerous
clandestine landing strips utilized by drug smugglers.

For the first time we feel that we have adequate air support to
respond to an investigation, overcoming time and distance, and at
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that the local level is receiving, and if it is decided that in any and
all cases which are worked hand-in-hand by Federal and local
agencies, some of the property and other assets are somewhat di-
vided, that all of us in the law enforcement community would ben-
efit.

This may dissipate some previous professional jealousies which
have existed and which at times have kept us separated. I am sure
that the local law enforcement community would like nothing
better than to be able to work hand-in-hand with the Federal agen-
cies in harmony and in trust with a common cause, which would
benefit all of us.

Mr. HugHes. Thank you, Major. That was an excellent state-
ment.

I think a lot of things that you stated here have been very help-
ful, but I think that your concluding paragraphs were particularly
important.

I agree. The undercover folks have been the unsung heroes. They
have not been singled out for praise or assistance.

They have a very dangerous job in most instances. I have seen
some of them that have to look like the people they are trying to
apprehend; to go weeks without a bath because they have to almost
smell like those that they are trying to apprehend.

I think it is commendable that forfeiture enables us to provide
some new recognition for those that are really doing a tremendous
service to the law enforcement community.

I commend you for your statement. I don’t have any questions. I
think your statement is a fine one, and I appreciate it.

Mr. Navarro. Thank you, sir. Mr. Chairman, if I may also add,
we haven't lost the sight that our main thrust and our main goal is
to take the contraband off the streets. That is No. 1.

The assets are secondary, but they are very beneficial to us. No.
1 is to eliminate the contraband off the streets and put the viola-
tors in jail.

But if all these other assets are coming around, we welcome
them. We need them.

Mr. HugHES. I agree. I think the area of forfeiture is an extreme-
ly important area.

I commend you in Florida for leading the way. The list of assets
that you forfeited are really very commendable.

I can see many benefits coming to law enforcement agencies uti-
lizing the techniques that you have utilized in Florida.

I have no further questions. Mr. Shaw, do you have any?

Mr. SHaw. What is your schedule?

Mr. Navarro. I have got to catch an airplane at 3:50.

Mr. Suaw. 3:50?

Mr. NAVARRO. Yes.

Mr. SHAw. You are going to make it.

In talking about the forfeiture provision, and the tremendous
backlog of boats and different types of vessels that are down in the
Miami area right now, are some of those—I have received from
time to time a request, mostly from the State of Florida, for the use
of some of these vessels.

The testimony this morning talked about under the forfeiture
bill—I believe it is the one that the gentlemen on the first panel
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were supporting—there would be an ability under that to turn
some of these assets over to local and State governments.

Have you had an opportunity to review some of the contraband
of vessels that have been seized and are being impounded and what
use we could make of them in Broward County?

Mr. Navarro. Congressman, we can also use more vessels down
there. You know the labyrinth of canals that we have in Fort Lau-
derdale is of great intricacy.

We can always use more, especially high-performance vessels.
They are very necessary down there.

However, when a vessel sits in a place for a year, a year and a
half, it truly deteriorates. It has to be maintained. It has to be kept
going.

We have been lucky in our forfeitures. We are down to uncon-
tested forfeitures. Right now we can get them within 30 days. It is
filed within 14 days, and normally if it is not contested—what we
are doing, we are going around and finding judges who have sort of
a clean docket, and we sneak them in there.

That way we have to—as we used to say in the old days, we have
to pound the bricks. You have to go there and find what is avail-
able and get them out of the way.

The most that we ever encounter is 90 days. If there is a very
complicated situation, maybe 4 or 5 months at the most.

We also try to maintain all the hardware in the best condition. I
would like to look at some of those vessels that Customs has on this
issue down there. I am sure, also, my colleagues would like to see
them, also.

Mr. Suaw. I think you also made mention in the latter part of
your statement about the cooperation that is necessary between
the Federal and State government.

In so many of these investigations where the local police effort is
what really produces the evidence in order to make the bust, then
the Federal agency comes in because of the Federal law that has
been violated. They actually make the seizure. They make the
arrest.

The case is filed accordingly. When the forfeiture of assets comes
about, it goes to the Federal Government, rather than State or
local law enforcement agencies.

Do you think that the provision that would provide that the Fed-
eral Government can share the particular assets in question with
State and local governments might actually increase the coopera-
tion that you are speaking of?

Mr. Navarro. I am sure there will be, Congressman. I have
heard some agencies express very strong professional jealousy
when it comes to that, and I don’t like the connotations I have
heard in some of the statements like if I give them the case they
are going to keep everything, and there is big brother coming in,
again, to take it over.

Well, I don’t like to think that I would ever jeopardize a case be-
cause of who was going to get the hardware. But, no, we don’t all
feelktihe same. We don’t all have the same strong feelings in this
world.

There are some agencies that depend very strongly on this issue
that they are going to be making in order to justify themselves to
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their taxpayers. Some of the small agencies will require
bla_clli1 to their administrators what thgy have been a%le tot%csc}égx
plish.

~Maybe their final result would not even be in their own Jjurisdic-
tion. Maybe because of the magnitude of the case, and that is why
tllaey have called the Federal Government, they might go someplace
else.

How are they going to show their own taxpayers, well, we made
th}s big case but where is it at, what did we get for it, have we ben-
efited at all? All those questions will be eliminated.

Mr. SHAw. I think, too, that what we are talking about is taking
these proceeds—they go into law enforcement, so, actually, you can
equate them to further harassment. '

Mr. Navarro. Absolutely.

Mfl SHAW. 1 gonfrapulate yol}ll for ia very fine statement. We very
much appreciate having you here. I will vi
puch appreciate 1 gy yield the balance of my

Mr. HucHzss. The gentleman from Florida, Mr. Smith.

M_r. SmitH. Thank you, Mr. Chairman.

Right now I think the bill before us does not contain a provision
for sharing of proceeds based upon the work performed by the vari-
ous agencies, whether they be local or county, State or Federal.

It provides for the ability at the Federal level to give some of the
coptr;labandt, some of Eﬁe ieizurelsk——not the contraband, some of the
seized assets over. ink it talks more in i
than cash, for instance, to be utilized. terms of things rather

One of the things that I was talking about before, and the gentle-
man from Customs brought up, was that there should be a sharing
of the assets. I am proposing that there be written into this bill or
some ot}he_r yehlcle, because there may be another committee
having jurisdiction, that we do the same thing as we have in the
Florida statute, and that is some equitable distribution.

There is some concern that if forfeited assets were to be shared
with local law enforcements, as you indicated, that the Federal
level and the local level would begin to compete, who could make
the arrest first, who could, by virtue of having the biggest share of
the Equltable time involved, get the biggest share of the forfeited
assets.

_ These kinds of rivalries could obviously jeopardize the situations
in terms of the small departments who have big ideas about getting
extra dollars for their departments. Do you see that happening?

Mr. Navarro. No, sir; Congressmen, I think that the Federal
Government would also see the benefit that they will derive. If the

g‘edﬁrfll t(ﬁov;zrnmex;t keeps tthe forfeited articles, it would not go
ack to the law enforcement agency. i
foe e law enfo gency. It would go into the general

Mr. Smrta. That is my next question. That is one of the prob-
lenl\}ls, alirso.

r. NAVARRO. If we get it, it is shared with us, and we it i
t}}% }aw e%forcement funds. The Federal Government cank;lzg i)teg}
efit from it.

I don’t believe that the problem will be that at all. I think we
can work in harmony.
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There have been many instances—and maybe it is because I still
have some friends there—where I have ended up with the goods,
with the seized objects. But that is done on a 1-to-1 basis. There is
nothing ever written about it.

We tried to do it because it would benefit one or it would benefit
the other. I think that it would be a tremendous asset to all of us,
Federal, State, local, to have a cooperation, a mutual understand-
ing, and when we go on a case, we are all going to benefit from it.

Mr. SmitH. I am glad you brought up the other part about the
fact that most of these seized assets ultimately, and if they are con-
verted into cash assets, winds up into general revenue, as opposed
to going back to law enforcement, so it is subject to being mutilated
in its relationship to criminal law enforcement and taking the
burden off the taxpayers again.

Mr. HucHEs. No; we could build three more tanks.

Mr. Smita. Well, that is true, Mr. Chairman. We could do a lot of
things with it.

Also, I am interested that you talked about the specializing of
units to do the contraband forfeitures, so that you could expedite
the whole process.

You were here, as I was, before and heard, as you recall, 12 to 18
months. I find that to be not only stupid, but offensive.

There has to be ways, like you said, of finding the judges, of get-
ting people to move on this process. There are dollars rotting away.

There are assets available to be used in operations sitting there
being unused. I know judges myself at the Federal level who,
frankly, would be appalled even in Miami, if they knew that with
10 minutes of their time large assets could be literally sprung open
for law enforcement.

I don’t think that they know. I would venture a guess at this
moment that the Justice Department is not concentrating any
effort whatsoever or channeling any effort into really expediting
that.

I would like you to hopefully, maybe, talk to people in Mr.
Marcus’ office about the fact that there are expediting units that
are available and how you work with them.

Mr. Navarro. Congressman, if you recall, you were part of the
legislature in Florida when this law was enacted. I was very happy
to see it come.

It was long overdue and it was very much needed. There was a
wording in there that also gave us the tools to he able to go out and
seek private counsel.

In order to be able to work it, we are right now using a law firm
in Florida that has been very helpful to us. They have become ex-
tremely well versed in forfeitures, and they are being also used by
many other agencies at this timme because of the way they are han-
dling it expediently.

Everything comes back to our hands in very good shape.

Mr. SmitH. Well, unfortunately, we have our own in-house coun-
sel in the U.S. Government, and I don’t think we are going to go
out and hire outside counsel, but I would like to believe that there
are people out there who could at least try to motivate, and we will
do it from this end, the Justice Department could move a little

faster.
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On expedited procedures, where there is a default, to wait 12 or
18 months where there is a defaulted process is absolutely unrea-
sonable. |

Mr. NAVARRO. [ am sure that if someone pounded hard on those
doors, somebody is going to open the doors and listen to what they
have to say.

Mr. SmitH. One final question, and slightly off the subject, but
something that you are aware of, I am sure, would you venture a
guess now as to what is happening in the Miami area—and I want
to get away from the drug task force. We have talked about this
over and over and over again.

But, in general, there has been a tremendous effect of law en-
forcement on the importation of contraband. Do you see an increas-
ing importation?

Do you see a rise in the heroin being brought in? Do you see a
rise in cocaine and in marijuana, notwithstanding the additional
arrests and the additional contraband seizures?

Mr. Navarro. What I have seen, in my personal opinion, is a de-
cline on crimes of violence regarding homicides. There was a con-
stant battle going on between the Colombians, the cocaine cowboys,
the forces that are trying to gain control, and homicides were con-
tinuously going up every year to the tune that over 50 percent of
those killed in Dade County were supposed to have been because of
the drug war.

Today we have a decline in those. We have seen also marijuana
slow down. We don’t see that much marijuana anymore.

Marijuana has become kind of lost down there in south Florida.
However, we are seeing an increase in the availability of cocaine.

Cocaine has come down in price. My undercover agents were nor-
mally paying between $58,000 and $62,000 a kilogram under cover.
Today we are offered cocaine in amounts of 4, 5, 6 kilograms at
about $38,000, $40,000, $42,000 a kilogram.

That is the barometer we use to figure out how much the drug is
available. We find, much to my dismay, that cocaine has increased.

The marijuana has declined. Yes, it has. Cocaine has increased.

Mr. SmitH. By the way, I might add, Mr. Chairman, I think Nick
and the Broward County Sheriff’s Department are also in receipt of
two mother ships. Right? You confiscated two mother ships?

Mr. NAVARRO. Yes, sir. One in 1976 under the Harbor and Vessel
Act, and one recently, also, with the cooperation of the U.S. Cus-
toms Service and the Coast Guard.

We were out there in the high seas with them.
~ Mr. SmrtH. The Broward Sheriff’s Department once made a foray
into the Bahamas, but we won’t talk about that either.

Mr. HucHes. Well, I just want to tell you that we have 10 more
mother ships, but they are leaky. You wouldn’t want them.

Mr. NAvARrro. No, sir.

Mr. HucHEs. At least some of them are.

Mr. SMI_TH. Thank you very much, Nick, again. We are proud to
have you in Broward County.

Mr. HucHzs. Thank you very much, Major. We appreciate your
testimony. Since we have no further questions, you may depart for
the airport. You are going to make it.
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Mr. Navargro. Thank you, Mr. Chairman. It was my pleasure to
be here, sir.

Mr. Huches. Thank you. We enjoyed it very much.

Lieutenant Hedlund, welcome.

We have your statement, also, and you may proceed as you see
fit.

Mr. HepLunDp. Chairman Hughes, Congressman Shas,. Congress-
man Smith, and other members of the committee, it is a distinct
honor and pleasure for me to be here, and as well, I think I can
speak for Sergeant Haas. This is a history-making event for myself.

I am really enjoying it and finding it extremely interesting.

The Fort Lauderdale Police Department is constantly interacting
with Federal agencies. Most of our investigations are multijurisdic-
tional as is the very nature of organized criminal activities.

We work closely with the FBI, the Drug Enforcement Adminis-
tration, and more recently, the Vice-Presidential Task Force, and
we enjoy a good rapport with these agencies.

Our investigators have developed numerous mutual contacts
with Federal personnel, and we find these relationships to be very
cooperative and mutually beneficial. I will cite several cases where-
in vehicles, vessels and other items were seized jointly or as the
result of joint investigations and mutual agreement was reached to
“divide the proceeds,” so to speak. This attitude of cooperation has
been nurtured by many years of working together.

I will interject. When the Drug Enforcement Administration as-
signed agents to to Fort Lauderdale, they shared space in our
office.

I do not believe the majority of other State and local agencies
enjoy such a relationship, and to address this problem, I urge you
to adopt an amendment to H.R. 3272, or add language to the Com-
prehensive Drug Penalty Act, establishing guidelines and directives
to facilitate the sharing of seized property resulting from joint in-
vestigations between Federal, State, or local agencies.

This is not a new or unique request. In fact, similar views were
espoused in hearings on October 25, 1978 at Miami, FL, before the
Senate Permanent Subcommittee on Investigations.

One case I would like to cite is the Donald Steinberg investiga-
tion which began in the early part of 1977. In July of 1978, the Fort
Lauderdale Police Department seized $1.1 million at the Ireland’s
Inn Hotel on the beach.

As I recall, it was all in 5’s, 10’s, 20’s, and there was $30,000 in
Canadian money. This precipitated getting involved with the Drug
Enforcement Administration on this case.

They formed central tactical unit, number 20, to target the Stein-
berg group. These tactical units are only formed for major viola-
tors.

Ultimately, I believe 17 people were convicted. Steinberg pled
guilty and was convicted under RICO.

To obtain probable cause for a wire tap on him, we used a new
technique which we believe was innovated by the Fort Lauderdale
Police Department. These people used beepers and telephones con-
stantly. They carry bags of quarters.
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We monitored the beepers and were able to establi
. sh enough
probable cause to obtain a wire tap without actuall . ]
co?tversgtfion on the target phone. P ualy having a dirty
ended up that the Drug Enforcement Administration seized
approximately $5,398,000 worth of cash, vehicles, vessels, and ;ee;d
I%roptaii'ty. VZe realized agout $16,000 of that by getting two Ford
ancheros to use as undercover vehicles. Th ]
shiarmg o ke @ ere was virtually no
cite about 42 different cases over the past 5
- _ . & years where
have worked with Federal agencies, either initiating the case vgi
being requested for assistance in manpower, et cetera. The Thomas
ngrese 1nv§s]tgi31gla}t102 w%‘s a classic on an OC figure. He did a couple
of years at Kglin Air Force Base Federal Pri idn’
tw‘(})v nlﬁzkels to rub together. rison and didn’t have
ithin 2 years he had the Olympic Shippin ic Fi
_ _ g Co., Olympic Fil
Production and massive real estate holdings in the Fort }ialll)derdlaig
%zeeg. That was one we worked with the FBI and the Miami Strike
rce.

The recently, highly publicized John DeLorean cas i

_ : , e was provided
a highly Important catalyst by a detective Fred Zried who Ii)s one of
our investigators in the intelligence unit. We were able to show
W}}ere. the money was going and provide the trace for the funds
going into the accounts in the offshore banks.

These examples are to illustrate our day-to-day involvement with
Federal agencies in major and minor cases. They do not indicate
the thousands of man-hours expended in cases that do not result in
arrest and/or seizure, or the countless hours involved in intelli-
geilce exchangiel and routine inquiry.

presume that other State and local agencies function in lik
nmaatlil;leri ’kI)‘hl'S 1% a f?}elrvicefprovided in the spirit of cooperation 0111 Z
nai basis by those of us in the i i i igati
o e intelligence and investigative
A vehicle by which Federal agencies were requi i
] ired to reimb
from or share the fruits of mutual effort Woulg be most Welccllnrlse(?

I submit that the use of these funds, if they were made available
would just allow us to, maybe, catch up with the violators. The so-
phlstlpated equipment that they are able to purchase and use far
g(l)llilslshu’}%s Olilr& It ha,fs fforfyears, and I think it will for some time to

ne. 1'he sharing of forfeiture funds would al
as%st t}ﬁe Federal agencies. iso allow us to better

e share in the work and the risks and should also share 1

_ n th
profits. Examples such as the “cocaine cowboys” epitomize the vioef
lent nature of the drug traffickers. We recently conducted an oper-
ation with the Drug Enforcement Administration and U.S. Cus-
toms, whereby we put undercover investigators on a coastal
freighter and sent it to Columbia. There was one incident down
there where they were laying to and one of the people on watch
heard another vessel coming up without lights.

They shined lights on it and these guys all had machine guns, so
;hetgu(}ifsf?nBOL%r boa{: all pulled out their machine guns, and it was

standoff. But our investigators firml i it
been o biracy g rmly believe that it would have

It just points out the extreme danger of these types of operations.
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Like I said, we share in the work and the risks. We would also
like to share in the awards.

Thank you very much.
[The statement of Mr. Hedlund follows:]
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Departmerit, Chief of Police, Ronald A. Cochran.

Eighteen and one-half (18%) years with the Department; assigned to Organized
Crime Division in June of 1977. Investigative responsibilities are Narcotics, Vice, In-
telligence and Organized Crime related crimes.

Member: Organized Crime Intelligence Unit (Tri-County), Florida Intelligence
Unit, and Law Enforcement Intelligence Unit (National).

BIOGRAPHY

Sgt. Douglas K. Haas, Intelligence Unit, Organized Crime Division, Fort Lauder-
dale Police Department.

Fifteen (15) years with the Department. Responsibilitis consist of Intelligence
gathering and analyzing as it relates to Narcotics and Organized Crime activities.

Member: Organized Crime Intelligence Unit (Tri-County), Florida Intelligence
Unit, and Law Enforcement Intelligence Unit (National).

TESTIMONY

The Fort Lauderdale Police Department is constantly interacting with Federal
agencies. Most of our investigations are multi-jurisdictional as is the very nature of
organized criminal activities. We work closely with the F.B.I1., the Drug Enforce-
ment Administration, the Vice-Presidential Task Force, etc.; and enjoy a good rap-
port with these agencies. Our investigators have developed numerous mutual con-
tacts with Federal personnel, and we find these relationships to be very cooperative
and mutually beneficial, I will cite several cases wherein vehicles, vessels and other
items were seized jointly or as the result of joint investigations. Mutual agreement
was reached to “divide the proceeds”, so to speak. This attitude of cooperation has
been nurtured by many years of working together. '

I do not believe the majority of other State and local agencies enjoy such a rela-
tionship, and to address this problem, I urge you to adopt an amendment to HR
3272, establishing guidelines and directives to facilitate the sharing of seized proper-
ty resulting from joint investigations between Federal and State or local agencies.

This is not a new or unique request. In fact, similar views were espoused in hear-
ings on October 25, 1978 at Miami, Florida, before the Senate Permanent Subcom-

mittee on Investigations.
CASES

1. April 1977 thru February 1982: The Donald Steinberg investigation was initiat-
ed by our agency and eventually involved the Drug Enforcement Administration,
which formed CENTAC XX. Ultimately, Steinberg and more than a dozen members
of his organization were convicted in Federal Court.

Seized: $1,521,879 in U.S. currency; $791,350 in real property; $208,050 in vehicles;
and $2,877,000 in vessels. The total amounts to $5,398,279, of which the Fort Lauder-
dale Police Department realized two vehicles valued at $16,000.

2. The Thomas Farese investigation was initiated by our agency, which was joined
by the F.B.I. and Drug Enforcement Administration to convict, in Federal Court, a
classic Organized Crime viclator.

3. The recent highly publicized, DeLorean case initiated by Federal Investigators
in California was provided a highly important catalyst by Detective Fred Zried of
our unit.

4. 5-11-79, with Drug Enforcement Administration.—Two arrests; seized, one
pound cocaine. 1979 Lincoln Continental. Model 59 Smith & Wesson automatic.

5. 8-8-79, with Secret Service.—Five arrests; seized, one gram cocaine and five

hundred pounds marijuana.
6. 7-31-79, with U.S. Customs.—Seized, 48 ft Hatteras and ninety-one bales mari-

juana.
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7. 8-2-79, with U.S. —_ . cal
41 ft Hatteras, Customs.—Three arrests; seized, 4,300 pounds marijuana and

8. 8-2-79, with U.S. —_ . ani

4 lgft Hatteras.l Customs.—Three arrests; seized, 5,050 pounds marijuana and
- 5-27-80, with Drug Enforcement Admini i ;

rests; seized, 341’000 . ministration (Stlng OPe_ration).~Three -

handsunn 3 Three vehicles (Roll Royce, Ford Bronco, Lincoln), and Seve?;l

10. 5-14-80, with U.S. — ; sei
pounds martnand Customs.—Two arrests; seized, 42 ft Chris Craft and 4,001

11. 7-27-80, with U.S. — C cal
mellgjgag 2 and 30 ft chris%‘iitf‘%’.“s' Two arrests; seized, five hundred fifty pounds
- ©-6-30, with New York Drug Enforcement ini i
18, 8-9- . ‘ ent Administration.—
36 ft Egg Harbon U Customs—Two arrests; seized, 3,800 poun

14. 10-13-80, with U.S. — ; sel
and 1978 5 0 SealR o Customs.—Two arrrests; seized, 2,245 pounds marijuana

15. 10-20-80, with U.S.Cust — ; sei
marijuana and 1978 25 i Welloraft, Nog‘;v 750, o seised, three hundred pounds

16. 8-8-80, with Drug Enf: ini i
kill%s céocia‘éixgeoand b Cga E ;rgr::}rlxilcelr;t: Administration.—Two arrests; seized, three
- 6712-30, with Drug Enforcement Administ ti
18 11-51.80 b Dru nistration.—One arrest.
kil Bl wi rug Enforcement Administration.—Two arrests; seized, one
19. 11-28-80, with Drug Enforcement Admini ion i
: y L ministrat i
se12z(<)edi 2o:nSe ggar@ t}ll'la%l SOIIC and two hundred forty—ofelg?agslzsggggé ML
. 12-8-80, wi S, — ; sei ‘
19351) 58 ft Has R ustoms.—Two arrests; seized, 2,250 pounds marijuana and
. 12-22-80, with U.S. Cust —
and 1973 45 ft Columbia sailbons. > O

22. 1-9-81, with D . .
quasludes. rug Enforcement Administration.—Three arrests; seized 26,000

23. 2-18-81, wit ini i

ounser somnel with Drug Enforcement Administration.—One arrest; seized, two
24. 2-21-81, with US. Cust —

marijuana and 1980 30 ft SeaRe(l)}I;I.l STwo ar

25. 4-24-81, with USS. - . eni
1940 schooner. 1 S. Customs.—Two arrests; seized, 2,000 pounds marijuana and

26. 5-12-81, with US. — i
and 1976 2ok PN bo(;gstoms. Three arrests: seized, 8,000 tablets quaaludes

27. 6-24-81, with U.S. Cust — ; sei
three vans and three 58 ft Hasfstzrxfé yg:l}lx?:s frrest; selzed, 28,769 pounds marijuana,

28. 9-8-81, wi :
e with Alcohol, Tobacco & Firearms.—Two arrests; seizad, 8,000 quala-

29. 9-21-81, with ini i i

i vehicle“;l. Drug Enforcerment Administration.—Sijx arrests; seized, $117,350
30. 11-29-81, with U.

and 37 ft Irwin sailboat.

31. 1-7-82, with U.S. C — . sei
hundred pounds marijuan:ls.toms' Three arrests; seized, 88 ft Chris Craft and three

32. 1-9-82, with US. C —_ ; sei
haskish. noz ot R e (?asig)gs. One arrest; seized, 1974 50 ft sailboat, one brick

33. 1-29- i ..
arrest. 9-82, with Drug Enforcement Administration and U.S. Marshall.—One

34, 2-8-82, with U.S. — i
and 26 1t P ith Customs.—Two arrests; seized twenty-two bales marijuana

35. 2-26-82, wi .
yacht. with U.S. Customs.—One arrest; seized, fifty quaaludes and 118 ft

36. 3-1-82, with U.S. Cust —Initi i i
pounds of resrih s andu: 3;1;:;31. Initiated information that led to seizure of 20,000

Or.e arrest.
ds marijuana and

—One arrest;

arrests; seized, 8,000 pounds marijuana

rests; seized, six hundred one pounds

S. Customs.—Two arrests; seized, 5,570 pounds marijuana

cocaine one gun, and one vehicle, ;

40. 1-18-83, with U.S. — i
maas, with U.S. Customs.—One arrest; seized 26 ft Wellcraft and one pound

73

41. 4-1-83, with U.S. Customs.—Two arrests; seized, 6,200 pounds marijuana, 38 ft
Chris Craft, and three vehicles.

42, 5-23-83, with U.S. Customs.—Seized 2,000 pounds marijuana and 30 ft ciga-
rette.

These examples are to illustrate our day-to-day involvement with Federal agen-
cies in major and minor cases. They do not indicate the thousands of man hours
expended in cases that do not result in arrest and/or seizure, or the countless hours
involved in intelligence exchange and routine inquiries. I would presume that other
State and local agencies function in like manner. This is a service provided in the
spirit of cooperation on a National basis by those of us in the intelligence and inves-
tigative community.

A vehicle by which Federal agencies were required to reimburse from or share
the fruits of mutual effort would be most welcome.

Thank you for your time and attention.

CHAPTER 932—PROVISIONS SUPPLEMENTAL TO CRIMINAL PROCEDURE LAw

Proceedings on estreat of bond; sureties to be called.

Proceedings on estreat of bond; certificate of judge.

Forfeiture proceedings.

Proceedings on estreat of bond; sureties to be called.—[Repealed by s. 70, ch. 82-

175.]
932.46 Proceeding on estreat of bond; certificate of judge.—[Repealed by s. 70, ch.
82-175.]

932.704 Forfeiture proceedings.

(1) The state attorney within whose jurisdiction the contraband article, vessel,

motor vehicle, aircraft, or other personal property has been seized because of its use
or attempted use in violation of any provisions of law dealing with contraband, or
such attorney as may be employed by the seizing agency, shall promptly proceed
against the contraband article, vessel, motor vehicle, aircraft, or other personal
property by rule to show cause in the circuit court within the jurisdiction in which
the seizure or the offense occurred and may have such contraband article, vessel,
motor vehicle, aircraft, or other personal property forfeited to the use of, or to be
sold by, the law enforcement agency making the seizure, upon production due proof
that the contraband article, vessel, motor vehicle, aircraft, or other personal proper-
ty was being used in violation of the provisions of such law. The final order of for-
feiture by the court shall perfect the state’s right and interest in and title to such
property and shall relate back to the date of seizure.

(2) If the property is of a type for which title or registration is required by law, or
if the owner of the property is known in fact to the seizing agency at the time of
seizure, or if the seized property is subject to a perfected security interest in accord-
ance with the Uniform Commercial Code, chapter 679, the state attorney, or such
attorney as may be employed by the seizing agency, shall give notice of the forfeit-
ure proceedings by registered mail, return receipt requested, to each person having
such security interest in the property and shall publish, in accordance with chapter
50, notice of the forfeiture proceeding once each week for 2 consecutive weeks in a
newspaper of general circulation, as defined in s. 165.031, in the county where the
seizure occurred. The notice shall be mailed and first published at least 4 weeks
prior to filing the rule to show cause and shall describe the property; state the
county, place, and date of seizure; state the name of the law enforcement agency
holding the seized property; and state the name of the court in which the proceed-
ing will be filed and the anticipated date for filing the rule to show cause. However,
the seizing agency shall be obligated only to make diligent search and inquiry as to
the owner of the subject property, and if, after such diligent search and inquiry, the
seizing agency is unable to ascertain such owner, the above actual notice require-
ments by mail with respect to perfected security interests shall not be applicable.

(8)(a) Whenever the head of the enforcement agency effecting the forfeiture deems
it necessary or expedient to sell the property forfeiture rather than to retain it for
the use of the law enforcement agency, or if the property is subject to a lien which
has been preserved by the court, he shall cause a notice of the sale to be made by
publication as provided by law and thereafter shall dispose of the property at public
auction to the highest bidder for cash without appraisal. In lieu of the sale of the
property, the head of the law enforcement agency, whenever he deems it necessary
or expedient, may salvage the property or transfer the property to any public or
nonprofit organization, provided such property is not subject to a lien preserved by
the court as provided in s. 932.703(3). The proceeds of sale shall be applied: first, to
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payment of the balance due on any lien preserved by the court in the forfeiture pro-
ceedings; second, to payment of the cost incurred by the seizing agency in connec-
tion with the storage, maintenance, security, and forfeiture of such property; third,
to payment of the costs incurred by the state attorney; and fourth, to payment of
costs incurred by the court. The remaining proceeds shall be deposited in a special
law enforcement trust fund established by the board of county commissioners or the
governing body of the municipality and shall be used for law enforcement purposes
only. These funds may be expended only upon appropriation to the sherriff’s office
or police department, by the board of county commissioners or the governing body
of the municipality, to defray the costs of protracted or complex investigations, to
provide additional technical equipment or expertise, to provide matching funds to
obtain federal grants, or for such other law enforcement purposes as the board of
county commissioners or governing body of the municipality deems appropriate and
shall not be considered a source of revenue to meet normal operating needs. In the
event that the seizing law enforcement agency is a state agency, all remaining pro-
ceeds shall be deposited into the state General Revenue Fund. However, in the
event the seizing law enforcement agency is the Department of Law Enforcement,
the proceeds accrued pursuant to the provisions of this chapter shall be deposited
into the Forfeiture and Investigative Support Trust Fund.

(b) If more than one law enforcement agency was substantially involved in effect-
ing the forfeiture, the court having jurisdiction over the forfeiture proceeding shall
equitably distribute the property among the seizing agencies. Any forfeited money
or currency, or any proceeds remaining after the sale of the property, shall be equi-
tably distributed to the board of county commissioners or the governing body of the
municipality having budgetary control over the seizing law enforcement agencies
for deposit into the law enforcement trust fund established pursuant to paragraph
(a). In the event that the seizing law enforcement agency is a state agency, the court
shall direct that all forfeited money or currency and all proceeds be forwarded to
the Treasurer for deposit into the state General Revenue Fund.

(4) Upon the sale of any vessel, motor vehicle, or aircraft, the state shall issue a
title certificate to the purchaser. Upon the request of any law enforcement agency
which elects to retain titled property after forfeiture, the state shall issue a title
certificate for such property to the agency.

(5) Any law enforcement agency receiving forfeited property or proceeds from the
sale of forfeited property in accordance with this act shall submit a quarterly report
to the entity which has budgetary authority over such agency, which report shall
specify, for such period, the type and approximate value of the property received
and the amount of any proceeds received. Neither the law enforcement agency nor
the entity having budgetary control shall anticipate future forfeitures or proceeds
therefrom in the adoption and approval of the budget for the enforcement agency.

hM})‘. SmiTH [presiding]. Sergeant, do you want to add anything to
that*

Mr. Haas. I would just like to add, Mr. Chairman, Congressman
Shaw, members of the committee, that we in the Fort Lauderdale
Police Department are the No. 1 department in the State of Florida
with regards to forfeitures.

We have a section set up within the police department that deals
strictly with forfeitures. There is in-house legal counsel that han-
dles them.

We need these funds to help us, as Lieutenant Hedlund says, to
catch up with the sophistication that these groups are demonstrat-
ing to us during surveillance operations, because they have coun-
tersurveillance equipment that far outshines some of the military
equipment you see.

We enjoy an excellent rapport with Federal agencies. They do
share with us when they get involved. However, this is unique to
our police department. It is not shared by most other local agen-
icles.

By making this amendment, it would greatly enhance law en-
forcement efforts throughout the States.
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Mr. SmitH. We also have with us today Mr. Richard Pruss, who
is the president of Therapeutic Communities of America. Mr.
Pruss, your statement is also part of the record.

It will be entered in full, and you may proceed as you wish.

Mr. Pruss. Thank you. Therapeutic Communities of America is a
300-member consortium of not-for-profit, drug-free rehabilitation
programs throughout the United States.

I am not from Florida. I am the only one up here not from Flori-
da—I am almost the only one up here, including the panel.

We have agencies in Florida, though.

Mr. SmiTH. Are you intimidated?

Mr. Pruss. I am neither an attorney, nor do I work in law en-
forcement, nor am I from Florida.

Mr. SmiTH. Are you sure you are in the right room?

Mr. Pruss. My testimony will not be technical in nature. I
haven’t appeared previously before this subcommittee, and I am
grateful for the opportunity to do so.

I will also add that I probably know less about civil forfeiture
than anybody that has testified here today. Our interest came
about when an article was published by DEA in their quarterly
newsletter recommending that the States pass civil forfeiture legis-
lation.

Within that article they had a model bill and they also indicated
that the States could if they so desired put in language that would
allow the items or cash received through forfeiture to go to law en-
forcement agencies’ treatment and prevention programs.

Our programs throughout the United States are well over 100
percent of treatment capacity. We started to work with various
State legislatures along with the law enforcement representatives
in having legislation enacted.

In New York State, my home State, several bills are now under
active consideration, which would provide prevention and treat-
ment programs with a share of all cash, property and other assets
seized, as well as, of course, law enforcement authorities.

We are hopeful that the New York State bill will pass in this ses-
sion, but what New York does is not a guarantee of what other
States may do, and for very good reasons.

In Florida where we had a State that was very farsighted, you
are talking about funds that are already programmed into law en-
forcement. It would be counterproductive and foolish of us to at-
tempt to amend legislation where agencies are relying on funding.

In Michigan a law was passed last year that allowed 25 percent
of all forfeited assets to go to prevention and treatment programs
with 75 percent of those assets going to law enforcement agencies.

There was no negative impact on law enforcement agencies be-
cause they had not received any from that source previously.

Because we see substance abuse as a national problem afflicting
millions of our citizens and affecting all of them, we feel that there
should be a Federal statute applying this principle of sharing to
the properties seized through forfeiture by Federal authorities.

It was interesting to me to first find out—as I say, I know very
little about forfeiture—that whereas DEA recommended that the
assets be designated to law enforcement and other drug abuse serv-
ices—and we consider ourselves a continuum of service. I mean
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there are people in the supply end of this field
) ; , and there are

eopl th i k.
}:)og é)t }?ei'r.l e demand end of this field, and we work very closely

We were shocked to find out Just to show i

) you how naive

that the assets that were forfeited through Federal statute v‘:fvgnétlrteo’
the general fund. It is our hope that legislation can be amended
not only to see that a sharing takes place between local law en-
forcement agencies and_ Federal law enforcement agencies, but fur-
ther that the assets seized federally are designated the same way
Ei}:e?cti DEA recommended for State legislation to the drug abuse

I t:hink that the impact on crime on a bro

: ader level w
substantlal..As. I stated, we worked very closely with law :g}grct:
mi?t ﬁge:;l?'es in the department of corrections in many States
. Short time ago a major study on criminal behavior by op;

addicts by John Ball entitled “Criminality of Heroin Addictys %%fgg
Addicted and When Off Opiates” found as follows:
_ One of the major findings of the stud that heroi i i
ing amount of crime; 237 male opiateuagd‘izzt?sS we?'e rggggxlls‘:aigiiécftgrngnlrrﬁgt?irf;axi%:

than 500,000 crimes during an 11 year risk peri d. It
offenses increased six-fold when thz subjectspwglr?e :'addi‘::vtisd.f ound that the number of

They further wrote:

It is now evidence that addicts are res i itti
: ponsible for committing an i i
amount of crime, that many of these offenses are serious in natu%e, thalnlgo;gcllril;ts?

criminality is rather fi i ir li ; :
and recunying. er firmly enmeshed in their lifestyle and, therefore, is persistent

They also stated:

We know that criminality is ram i i
. 1 4 ampant among heroin addicts. W i
tion markedly increases this criminality. We also know that ;dgigggr‘;v g:x?tbaedqlc-
pacted through treatment control measures. e

If we can agree that there is a clear and i i
. serious connect -
tween drug abusg and crime, then we can move on easily %gnc(l))g_
clude that reducing drug abuse can lead to a reduction in crime
qu professml}eQ bgsmess, our end of the business in the Thera-
peutic Communities is treating drug abuse. The record shows, ac-
ci).rdmg to NIDA research that “a sharp decline in arrests’’ an;ong
clients who had completed a year or more of treatment, in all of
the research that NIDA reported: ,
CriI:{n?;l;(legy-lmprovement was observed in terms of employment and redu~tion of
If there was criminal behavior before admissi i
. : ssion, 1t wa, -
likely to continue after treatment. The client who was ursler;(;)slg;é:i
i)saéi(k?lllyti}:lo b(la working. ’Ic‘lhs client who left school is likely to be
e classroom and depend is 1i
ha‘}r;hceased ey pendence on illicit drugs is likely to
at does this mean to law enforcement com i imi
hat _ e munity and -
lzzgé Jclz)slflie systelg}? Okl)vmusly, 1t means less crime, fe}\:ver a::é;g
rt congestion, less crowding i i - in-
caiceration Fgostion Ing in detention and long-term in-
ast March, the Bureau of Justice statistics of the U.S
ment of Justice published a bulletin on ‘“Prj d Dro Dgpart—
The first paragraph reads: risoners and Drugs.
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Almost a third of all State prisoners in 1979 were under the influence of an illegal
drug when they committed the crimes for which they were incarcerated. More than
half had taken drugs during the month prior to the crime. More than three-fourths
had used drugs at some time during their lives, but only one-fourth of the drug
users had ever been in a drug treatment program.

We all know that prisons throughout the United States are over-
crowded. New York has 30,000 prisoners in the system with a ca-
pacity of 26,000. California expects the prisoner population of
50,000 in 4 more years.

Construction of more cells cannot be regarded as the only practi-
cal response because recidivism is so basic a part of the whole prob-
lem. It is also vital to work effectively with the offender who can
respond to a rehabilitation program.

Although we treat clients from every social and economic back-
ground, those that reach us through the criminal justice system, or
one of its adjuncts, such as TASC, are admitted only after careful
screening and processing and repeated consultation with judges,
prosecutors, police probation officers, and counsel.

In my own program, which has a residential client load of 500
people, 34 percent are referred through the court system. Our pro-
posal is essentially simple, but I believe that our case for a share of
the assets based on a record of achievement and accountability is a
strong one and I urge the subcommittee to consider specific legisla-
tive measures to recognize the claim that we are making today.

We believe that accredited drug abuse prevention and treatment
services should share with law enforcement authorities the re-
sources that have become available through forfeiture. We certain-
ly, as I indicated, respect and work very closely with the law en-
forcement authorities in each of the States.

We don’t indicate to our residents, the people that we are treat-
ing, that they are victims. We indicate that they are responsible for
their own behavior.

In fact, when you are talking about the type of dealers and traf-
fickers that you are talking about now, and you are talking about
the kid on the street who is abusing drugs in this other context in
this room, they certainly are the victims of those people who are
becoming very wealthy through the sale of drugs to our kids.

Mr. SmitH. Excuse me, Mr. Pruss. We are in the middle of a
vote, again, and we are about at the 9-minute level.

Mr. Pruss. That is good because my next sentence says, thank
you for this opportunity to testify.

Mr. SmitH. Thank you. I know there are going to be some ques-
tions. We will come back and spend the last few minutes——

Mr. HugHEes. Will the gentleman yield?

Mr. SmiTH. Yes.

Mr. HucgHes. I am not going to be able to come back, and I just
want to thank both gentlemen for their testimony. The thrust of
your point, I gather, is that those that are working on the thera-
peutic side should receive a percentage of money set aside for for-
feiture.

Lieutenant, I appreciate your tremendous contributions. It
sounds like you have had a very good working relationship with
the Federal agencies. If, in fact, that relationship existed with most
other State and local agencies, we wouldn't have to be talking
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about an amendment to the system that would permit or encour-
age the kind of sharing of assets to which you have alluded to.

So I thank you for your contributions, too. Thank you.

[The statement of Mr. Pruss follows:]

TeSTIMONY OF RICHARD PrusS, PRESIDENT, THERAPEUTIC COMMUNITIES OF AMERICA
AND SAMARITAN VILLAGE, INC.

I am Richard Pruss, President of Therapeutic Communities of America, the 300
member consortium of drug-free rehabilitation agencies with programs throughout
the U.S. and Canada. We are affiliated with the World Federz:tion of Therapeutic
Communities, representing hundreds more programs world wide, but our profession-
al mission is the same everywhere: to rehabilitate drug abusers so that they become
drug-free, positive, productive members of society.

I have not appeared previously before the Subcommittee and am grateful for this
opportunity to do so now. We have some important mutual interests and, as I hope
to show, we also have some good opportunities to work together.

I think an appropriate way to introduce my presentation today is to refer briefly
to an exchange I recently had with Rudolph W. Giuliani, former Associate Attorney
General of the U.S. and now U S. Attorney for the Southern District of New York.

Barly this spring, I had occasion to write to the New York Times in response to
an editorial on forfeiture legislation which, the newspaper said, “can be a useful
tool in the drug war, if used with care,” the paper took issue, however, with propos-
als to earmark for law enforcement the cash and other assets seized in raids on ille-
gal drug operations, because, it said, “the pursuit of these assets could distort law
enforcement priorities.”

I responded that the connection between drugs and crime is well-established, that
attacking the drug dealers is also an attack on street crime and that our organiza-
tion does not see this as a distortion of law enforcement priorities. (A copy of the
published letter is attached to my testimony.)

A few days later, Mr. Giuliani reacted in appreciative terms to my letter. He ob-
served that ‘“substantially reducing the large sums of money and other property
available to the drug organizations disrupts those organizations as much if not more
than imprisioning their operatives.” And, he endorsed TCA’s appeal for a share of
these seized assets to fund drug abuse prevention and treatment services.

I mention this useful exchange of views because it is a helpful demonstration of
the mutual respect and potential for partnership between law enforcement authori-
ties and the drug abuse treatment field. The possibilities should be of special inter-
est to this Subcommittee as well, since we all are concerned about protecting the
American public from crime. Although I will be focusing on the forfeiture issue
today, I think it will help keep this general context firmly in mind. Crime preven-
tion is not the primary responsibility of our treatment programs. We are not police.
Yet, because we are often effective in rehabilitating former offenders, we can make
the difficult job of law enforcement less difficult.

Let me turn now to the question of Civil Forfeiture and explain what TCA has
been dong on the legislative front.

This past winter, at the time I first contacted Chairman Hughes, TCA had been
looking into Civil Forfeiture legislation for several months. We became interested
initially after learning that the Drug Enforcement Administration—which has
made excellent use of the forfeiture statute enacted by Congress in 1978—was rec-
ommending that the states consider similar legislation and specify that a share of
the receipts be allocated for drug abuse prevention and treatment services, as well
as law enforcement. Since our programs have suffered severely from reductions in
Federal support during recent years, we are vitally interested in finding alternative
sources of funding. Enactment of the block grant formula for alcchol, drug and
mental health programs has had drastic results for us: a one-third loss of federal
aid. Programs 1n states which provided little or no funding for treatment services
have been catastrophically affected by these Federal cutbacks; a number have been
crippled or have simply cased to exist.

There, DEA’s experience with forfeiture had unusual appeal for us and we have
made legislation a priority in each state where we have agency members. In my
home state of New York, for example, several bills are now under active consider-
ation which would provide prevention and treatment programs with a significant
share of all cash, property and other assets seized by state law enforcement authori-
ties in arrests of drug dealers. The measure TCA prefers in New York would divide
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all these proceeds between drug abuse prevention and treatment programs and law
enforcement.

We are hopeful of action in New York this session. But what New York does is
not a guarantee of what Florida or California or other states may ultimately do.

And, therefore, because drug abuse is unquestionably a national problem, afflict-
ing millions of our citizens and affecting all, we feel that there should be a Federal
statute applying this principle of sharing to the properities seized through forfeiture
by Federal authorities.

We believe that treatment has a clear and positive effect on the criminality of
heroin addicts. At the risk of seeming to oversimplify, let me start with some of the
conclusions of major study of criminal behavior by opiate addicts reported a few
years ago by John C. Ball and his associates. In “The Criminality of Heroin Addicts,
When Addicted and When Off Opiates,” they wrote, in part:

“One of the major findings of this study was that heroin addicts commit a stagger-
ing amount of crime . . . these 237 male opiate addicts have been responsible for
committing more than 500,000 crimes during an eleven-year risk period . . . it was
found that the number of offenses increased sixfold when these subjects were addict-
ed. ..

Further, they write:

“It is now evident that addicts are responsible for committing an inordinate
amount of crime, that many of these offenses are serious in nature, that addicts’
criminality is rather firmly emeshed in their lifestyle and, therefore, that it is per-
sistent and recurring.” But, the researchers conclude:

“We know that criminality is rampant among heroin addicts. We know that ad-
diction markedly increases this criminality. We also know that addiction can be im-
pacted through treated and control measures.”

Perhaps this may seem familiar, but there are still people who doubt that drug-
connected crime is really serious, just as there are those who question the useful-
ness of treating the abuser, who still insist that “once a junkie, always a junkie.”

If we can agree that there is a clear and serious connection between drug abuse
and crime, then we can move on easily to conclude that reducing drug abuse can
lead to a reduction in crime. Our professional business in the therapeutic communi-
ty is treating drug abuse. What does the record show with respect to the effect of
the drug-free residential experience on clients with criminal records?

In a study of the “Effectiveness of Irug Abuse Programs’” published by the Na-
tional Institute on Drug Abuse two years ago, a series of research studies of thera-
peutic community clients is summarized. I have included copies with my testimony.
One representative report, focusing on a study completed a decade ago, found that
there was “a sharp decline in arrests’”’ among clients who had completed a year or
more of treatment compared with those who had spent a year or less in a progam.
In all the research, NIDA reported, marked improvement was . . . observed in
terms of employment and reduction of criminality.”

We are a new profession, but we are now old enough to have a substantial body of
outcome research behind us and every careful measurement of therapeutic commu-
nity results affirms the same findings: the long-term client in our programs is in the
large majority of cases, likely to be a long-term success. If there was criminal behav-
ior before admission, it is most unlikely to continue after treatment. The client who
was unemployed is likely to be working. The client who left school is likely to be
back in the classroom. Dependence on illicit drugs is likely to have ceased entirely.

What does this mean to law enforcement and the criminal justice system? QGbvi-
ously, it means less crime, fewer arrests, less court congestion, less crowding in de-
tention and long-term incarceration facilities. Last March, the Bureau of Justice
Statistics of the U.S. Department of Justice published a bulletin on “Prisoners and
Drugs.” The first paragraph reads:

“Almost a third of all State prisoners in 1979 were under the influence of an ille-
gal drug when they committed the crimes for which they were incarcerated. More
than half had taken drugs during the month prior to the crime. More than three-
fourths had used drugs at some time during their lives, but only one-fourth of the
drug users had ever been in a drug treatment program.”

We are not suggesting that drug abuse treatment is some easy and dramatic de-
fense against violent crime. As a matter of fact, the Department of Justice study I
have just quoted notes that ‘“murderers and rapists” had low drug-use rates. In any
case, our programs do not normally accept persons with major {elony records for
treatment.

But, we can show striking results in true rehabilitation of other criminal offend-
ers. It is on this record that I am basing our recommendations to the Subcommittee.
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As we talk today, the State of New York, with many others, is again facing the
explosive hazard of prison congestion. It is now holding 30,000 prisoners, the highest
number in its history in a corrections network with a capacity of 26,000. As the New
York Times also reported recently, Texas is taking in more than 400 prisoners a
month and California expects a prisoner population of 50,000 in four more years.
The public demand for swift, certain punishment of criminal offenders is one
reason. Longer sentencing for serious and/or repeat offenders is another. But con-
truction of more cells cannot be regarded as the only practical response. Because
recidivism is so basic a part of the whole problem, it is also vital to work effectively
with the offender who can respond to a rehabilitation program. And that is exactly
what we do—at an annual cost per client of little more than one-third of what it
costs to maintain a prisoner for one year.

Our clients come from every social and economic background. Those that reach us
throught the criminal justice system or one of its adjuncts, such as the TASC pro-
gram, are admitted only after a careful process of screening, which involves thor-
ough and repeated consultation with judges, prosecutors, public probation officers
and counsel. Our associations with these professionals tend to be long-standing and
are characterized by both mutual respect and genuine concern for the successful
treatment of the individual client.

And we are equally used to close working relationships with many of your Con-
gressional colleagues—Representative Rangel and members of the Select Committee
on Narcotics Abuse and Control, for example, and the men and women who repre-
sent the districts in which our facilities are located. In our experience, elected offi-
cials are among the most sympathetic and supportive friends we have.

Our proposal here is essentially simple. You have heard a great many specialists
on crime-control legislation and people who are far more knowledgeable about the
history and application of the forfeiture doctrine than we are. But I believe our case
for a share of these assets, based on our record of achievement and accountability, is
a strong one and I urge the Subcommittee to consider specific legislative measures
to recognize the claim we are making today.

We believe that accredited drug abuse prevention and treatment services should
share, with law enforcement authorities, the resources that have become available
through forfeiture.

I want to stress that we do not look upon forfeiture as a miracle substitute for
stable, secure funding of drug programs. There is no accurate way of predicting
either the amount of income or the duration of the flow of cash and assets. The
leadership of organized crime long ago began an effort to protect their illicit earning
by investing in legal enierprises and there is no reason to think the big-time drug
dealers are not making similar plans. It is true that the Federal RICO Statutes, en-
forced by hard-working prosecutors, are having an impact on this criminal strategy
and drug operations may be equally vulnerable to sophisticated counter measures.
But it would be grossly wrong to treat forfeiture income as anything more that a
supplementary support. We are, all of us, working to put the drug dealers out of
business permanently, not trying to keep them functioning as convenient, easily
tapped source of money.

With this understood, we want to make maximum use of the civil forfeiture op-
portunity and we believe it will give us the resources we need to extend and im-
prove our services to men and women who now have only a place on a crowded
waiting list to nourish hope. They have the motivation, they have the capacity to do
something for themselves but for thousands of them we do not have the space. For-
feiture income could make the critical difference for these Americans and if they
can be saved, as I have tried to show, there can be positive and far-reaching effects
elsewhere in our society: reduced crime, more productive employment, significantly
improved physical and mental health.

Thank you for the opportunity to introduce ourselves, our programs and our pro-
posals today. I will be happy to respond to questions.
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FOREWORD

This report is designed to provide concise, straightforward, and
systematic information on the effectiveness of community-based
drug abuse treatment to the reader who does not have a scientific
background but nonetheless has a civic or professional interest in
the provision of drug abuse treatment. It presents major findings
from the more important studies of treatment outcomes of currently
available modalities--methadone maintenance, therapeutic com-
munity, outpatient drug free, and detoxification--in a summary
organized for easy reference. A major consideration in developing
the report has been to highlight the more straightforward data
presentations in the studies and minimize reliance on the kinds of
data presentation which would require a statistical background to
understand. Nonetheless, we believe that the essential informa-
tion regarding treatment effectiveness is preserved in this report
for those who will make the decisions regarding the provision of
service deljvery to drug abuse clients at the Federal, State, and
local level. It is also hoped that the reader with a more tech-
nical background will find this report useful as well.

Frank M. Tims, Ph.D.
Treatment Research Branch
Division of Prevention
and Treatment Development
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INTROOUCTION

This report summarizes what is known
regarding the effectiveness of drug abuse
treatment in the United States. It is
designed primarily to inform laymen and
others who have a c¢ivic or working interest
in the field but are not specialists in
research on the results of treatment.
Readers who wish to review the material at
the specialist's level will find the
supporting research literature cited
extensively. The report focuses on find-
ings available through 1980 that are likely
to be widely applicable and provides his-
torical perspective as well. While most of
the studies cited here deal primarily with
the treatment of heroin addicts, findings
are also presented for samples which in-
clude other drug abusers. However, much of
this literature gives major attention to
the treatment of the heroin addict.

Professionals in the treatment of drug
abuse have recognized the need to assess
the results of their work, but the task is
time consuming and complex. The many
interrelated variables of human behavior
and environment make data difficult to
gather and analyze; the longer the followup
period, the greater the difficulty. Stili,
more than enough evidence has accumulated
by now to indicate that the methods of
treatment commonly used beginning in the
1960s have been associated with significant
behavioral change. Data are emerging also
that show the comparative value of the
various means of treatment for differing
types of patients. These findings clearly
demonstrate the significance of publicly
funded programs. At the same time they
provide guidelines for selecting and
improving the forms of treatment best
suited to the needs of an evolving
population of drug abusers.

Approaches to Treatment

The most extensive and reliable data on the
results of treatment relate to four ap-
proaches that came into use largely in the
1960s with the advent of large scale
Federal support and emphasis on community-
based programs. These are the approaches
that will be covered in this report. They
may vary in detail from program to program,
but generally may be described as follows:

Therapeutic Communities: These are
full-time, drug-free residential

programs. Time in treatment may be
scheduled for as little as 2 months,
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but most programs are considerably
longer and often extend well beyond a
year. Some 28 percent of clients
completing NIDA-funded residential
drug-free {primarily therapeutic
community) programs in 1979 were in
treatment for more than 52 weeks {18).

Therapeutic communites are highly
organized and provide, for example,
peer support and confrontation,
counseling, and residential job
functions. The basic goal is to
persuade the patient to abandon
antisocial and self-destructive
behavior and pursue a mature and
productive way of life.

Methadone Maintenance: This approach
involves replacement of street heroin
with methadone, a synthetic opiate
intended to allow clients to stabilize
themselves physiologically such that
they can explore alternative ways of
functioning. This modality is usually
provided on an outpatient treatment
basis. Daily methadone doses are
necessary, but most programs provide
for take-home methadone on weekends so
that patients typically need visit the
clinic only 5 days a week for medica-
tion. Time in treatment may vary
considerably although the majority of
clients who complete treatment stay in

this treatment a year or more. Fifty-

six percent of clients completing
treatment in NIDA-funded methadone
maintenance programs during 1979 were
enrolled for more than 52 weeks (18).
Methadone maintenance combined with
rehabilitative counseling enables the
patient to leave the drug-seeking
street life in favor of a normal
lifestyle. Detoxification from meth-
adone and subsequent abstinence is
usually seen as an eventual objective.

Qutpatient Drug Free: This modality
provides treatment for abusers of both
opioids (i.e., natural or synthetic
opiates such as heroin, illegal meth-
adone, dilaudid, etc.) and nonopioid
drugs (such as sedative-hypnotic drugs,
tranquilizers, amphetamines and hall-
ucinogens). Programs vary widely in
duration, goals, and content. At one
extreme, are highly organized programs
operated as daytime therapeutic commu-
nities; at the other extreme, are more
relaxed programs that offer conversa-
tional (rap) sessions, recreational
activities, and help with personal




problems on request. Some 58 percent
of all clients completing treatment
during 1979 in outpatient drug-free
programs reporting through the Client
Oriented Data Acquisition Process
{CODAP) system were in treatment for 6
months or less. Only about 18 percent
of those completing treatment were
enrolled for more than 52 weeks {18).

Detoxification: This may be inpatient
or outpatient treatment, but typically
is outpatient. It is intended pri-
marily to eliminate physiological
dependence on heroin. Historically,
detoxification programs have lasted as
long as 6 months or more, but since
1974 detoxification involving meth-
adone, by law, {Narcotics Addicts
Treatment Act of 1974, P.L. 93-281)
cannot exceed 21 days. Detoxification
is considered a humane means of allow-
ing patients to withdraw from heroin at
least temporarily and bring some order
into their lives, as well as attracting
some patients into long-term treatment.

Measures of Effectiveness

The effectiveness of treatment logically
should be measured in terms of the goals of
the particular program. These may reason-
ably vary among programs, but drug abuse
treatment has had three widely accepted
outcome criteria: reduction in use of
drugs; reduction of crime; and an increase
in productive activity, such as holding a
job, attending school, and homemaking.

These behavioral criteria are well
developed and widely applicable. Eval-
uvations based on them are the source of
most of the evidence that publicly-funded,
drug abuse treatment programs are working.
The criteria can be used to assess behavior
both during and after treatment. However,
although evaluation during treatment can
provide useful information, behavior after
treatment is the acid test of any program
and will be the focus here.

From a research point of view, it might be
desirable to have studies making use of
random assignment of clients to experi-
mental groups (groups of clients receiving
a particular form of treatment), and to
control groups {groups receiving no treat-
ment). In this way, we could see still
more clearly whether the particular treat-
ment form is alone responsible for any
change in client behavior that took place.
However, it is readily apparent that
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assignment of individuals to a no-treatment
condition is neither possible nor appro-
priate in the real world of treatment
programing. In that world, and in the
studies presented below, the particular
treatment outcome obtained is the result of
the influence of treatment programing; of
community variables (e.g., availability of
jobs); and of the client's own character-
istics {e.g., arrest history).

Some could argue that in the absence of
such experimental designs, observed
improvement in client functioning could
well be "spontaneous remission" rather than
an effect of treatment. However, the pru-
dent person must take several consider-
ations into account which would seem to
rebut the "spontaneous remission” argu-
ment. First, spontaneous remission is a
misnomer in the case of the person entering
drug abuse treatment. Remission does
occur, but with the aid of counseling,
other treatment, and the support systems
one finds in the family and community. A
second consideration is that the studies
described below in the section entitled
"Early Findings of Treatment Effectiveness
Research" observed high rates of relapse
among clients treated in institutional
facilities. If spontaneous remission
occurs, it was not evident in these studies
(except in the case of a minority of the
clients reaching middle age). One could
also examine the differential relapse rates
for treatment modalities, especially in the
case of outpatient detoxification pro-
grams. Finally, the prudent individual
would argue that the often dramatic im-
provement observed in drug abuse treatment
clients from admission to the posttreatment
period are unlikely to have resulted from
factors unrelated to the treatment inter-
vention.

The studies reviewed here are the major
efforts in terms of numbers of patients
involved and influence on methods of
treatment. However, the omission of one or
another study does not imply that it is
less valid or less reasonable in approach
than those included.

Relatively few reports of research on the
effects of drug abuse treatment in this
country appeared before about 1970.  Most
studies involved opioid addicts who were
treated at the U.S. Public Health Service
Hospital in Lexington, Kentucky. Treatment
included detoxification, treatment of
medical and surgical problems, psycho-
therapy, vocational training, and

maintenance of a drug-free therapeutic
environment. These patients and the method
of treatment, on the whole, were not
typical of those that began tg emerge in
the 1960s; nevertheless, the investigators
involved laid important grouqdwork for
subsequent research, and the1r_work"w111 be
covered here under “Early Findings."
Reports published since abqut_!970"w111 be
covered in “Contemporary Findings.

EARLY FINDINGS OF TREATMENT
EFFECTIVENESS RESEARCH

About a dozen major followup studies on the
effects of treatment had been conducted by
1965. A1l involved opioid addigts:
0'Donnell (20) summarized the findings from
these studies while recogniz]ng‘the
difficulty in so doing due to differences
in investigative approach. ‘O'Donngll
reported that among detoxified patients,
relapse was common and tended to occur soon
after the patient was released from the
institution. Even when relapse occurred,
rates of abstinence tended to increase with
the passage of time after treatment. In
addition, higher abstinence rates were
found among older patients. Nonvoluntary
patients seemed to be shstinent mora often
than voluntary :atients. The studies
analyzed by 0'Donnell included those by
Hunt and Odoroff (14) and by Duvall et al.
(10) which follow.

Hunt and Odoroff (14) studied some 1,900
opioid addicts released from treatment at
Lexington between July 1952 and December
1955. A1l lived in the New York City
area. Each was followed until he became
readdicted or until December 31! 1956.
Data were obtained on 1,881 paients. Of
these, 90 percent were Judgeu to be
readdicted; 7 percent were Judged to be
abstinent; and 3 percent were using
narcotics irregularly or their addiction
status could not be determined. Followup
periods ranged up to 4 and a half years,
but in the majority of cases the c1a§s1-
fication of abstinence was as of a time
shortly after discharge.

Duvall, Locke, and Brill (10) followed 453
of the Hunt and Odoroff patients for §
years from the time of discharge for each
patient. They found that more than 97
percent of the subjects became readdicted
at some point during that period. ‘However,
while only 6 percent were yoluntar]]y
abstinent 6 months after discharge, the
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figqure rose to 17 percent at 2 years and to
259percent at 5 years. Duvall eg a]..found
also that patients over 30 had signifi-
cantly higher rates of abstinence during
the 5 years than did their younger counter~
parts. Vaillant (39) investigated 100 of
the subjects studied by Duvall et al. for
up to 12 years; no surviving patient was
followed for less than 4 years. He found
that 90 percent returned to the use of
opioids at some time during the followup
period. Nevertheless, 46 percent were
opioid free and Yiving in the community at
the time of death or last contact, and 30
percent had been abstinent for the previous
3 to 12 years. Vaillant's data showed in
addition that abstinence was clearly
correlated with previous compulsory
supervision.

Between March 1961 and October 1963,
0'Donnell (19,20,21) investigated 266
opioid addicts admitted to Lexington QUr1ng
1936-59. For the 118 subjects 1ntgrv1eweq,
the average time from first admiss1on_unt11
the interview was 1) years. quormat1on on
144 deceased subjects was obtained from
records and informants.

In this study 0'Donnell departed‘from the
thien common practice of classifying
subjects as either addicted or non-
addicted. He had seen that, as time
passed, individuals tended to shift from
one status to another with frequent periods
of abstinence, sometimes quite long.
patjent's post-hospital history, thereiore,
would be a more realistic measure of
success than his status at the time of
death or interview. Thus, 0'Donnell set up
graduated classifications: institution-
alized; addicted to opioids; a]qoho]]c or
addicted to barbiturates; occasional use of
opioids, barbiturates, or alcohol to.
excess; abstinent; and unknown. Addicted
was defined as use of opioids at least once
daily for at least 2 weeks.

On the foregoing basis, 43 percent of the
1iving subjects were abstinent at the time
of interview. Post-hospital history was
based on total person hours lived by the
266 subjects from first admission to the
time of death or interview. Some 23
percent of these person hours were spent
completely abstinent. Looked at another
way, 73 percent of the men anq 62 percent
of the women relapsed to opioids, but 38
percent of the men and 79 percent of the
women had some period of complete absti-
nence during the followup period.
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Thus, the available studies of treatment
effgct1veness accomplished for the pre-~1970
period had two major findings. On the one
hand, relapse rates were found to be high,
wh\]g an the other, a considerable pro-
portion of treated clients were abstinent
for significant periods after leaving
treatment.

Maturation Hypothesis

It was during this early period that Wini
(40) advanced the maturation hypothesi;?]Ck
Winick studied some 7,200 addicts who were
reported to the Federal Bureau of Narcotics
dgr1ng.1955 and were removed from the ac-
tive file at the end of 1960 because they
had not been reported again. He equated
tfansfer to the inactive file with cessa-
tion of addiction and concluded that about
two-@hirds of addicts eventually became
abstinent, many of them in their thirties.
He then hypothesized that most addicts tend
to mature out of addiction by age 40.

Ball and Snarr (3) tested the maturation
hypothesis during 1962-64 by interviewing
108_residents of Puerto Rico who had been
admitted to Lexington between 1935 and 1962
and subsequently discharged. The subjects
were interviewed at a mean age of 33 and an
dverage 13 years after the onset of their
opioid addiction. Bal) and Snarr found
that two-thirds of them had been continu-
ously gddicted or in prison during the 3
years immediately prior to the time of
interview. Fourteen percent had been off
opioids for 1 or 2 of the 3 years; 21
percent had been abstinent during that
period and were considered cured.

On the basis of their own findings, and
those of 0'Donnell (19) and Vaillant (38),
Ball and Snarr concluded that 20 percent tg
40 percent of opioid addicts apparently
become permanently abstinent by age 40.
Thgy saw _two major patterns: about two-
thirds of addicts sink increasingly into
drgg.dependence and a nonproductive or
cr?m!nal career; about one-third abandon
opioids and resume a normal life. The
]atter group, Ball and Sparr believed, may
be said to mature out of addiction.

Vaillant (38) concluded from his own and
Q'Donnel]'s work that, although abstinence
InCreased with time, addicts rarely became
vo]uqtarily abstinent, as by maturing out
or simply being motivated to stop. He
thought it more likely that abstinence
resulted from loss of source of supply,
external coercion, or provision of a
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substitute for addiction, such as alcohol
religion, or the formation of a close ’
personal relationship. The results of
early studies of the maturation hypothesis
on the whole were inconclusive. It seems
likely that some individuals do eventually
mature out of addiction, but the fact that
large numbers reenter treatment during the
course of their addict careers indicates
that maturation alone may be sufficient for
on]y_a very limited part of the drug-
abusyng population. As recently as 1979
Harrington and Cox (13) found 1ittle or no
support for the maturation hypothesis based
on a 20-year followup of 51 addicts in a
southwestern city, Of these 51, only 1 was
foqnd to be abstinent, with the others
still addicted, in prison, or deceased.
Thus, the maturation hypothesis remains an
ogeg question and a subject for further
study.

CONTEMPARY FINDINGS OF TREATMENT
EFFECTIVENESS RESEARCH

The material that follows is not intended
to be comprehensive, but rather to high-
light the significant points of major
evaluative stuydies conducted during the
past decade. It focuses on the effective-
ness of the four most common modes of
treatment in terms of the three generally
accepted criteria: drug use, criminality,
and productive activity. Studies that deal
with only one mode of treatment are grouped
ﬁnder the appropriate heading such as
Therapeutic Communities," "Methadone
Maintenance," eté. Those that deal with
more than one mode of treatment appear
under the heading "Studies Involving More
Than One Modality."

Therapeutic Communities

During the past 10 years, the therapeutic
community has been one of the major means
of‘treating drug dependency. Represent-
ative followup studies have documented the
effectiveness of this modality for clients
who become significantly invested in treat-
ment whether they are opioid addicts or
users of nonopioid drugs primarily; how-
ever, the attrition rate for this type of
program tends to be high. For example, the
latest avajlable figures for such programs
show some 34 percent of clients terminating
treatment within 2 weeks after admission, a
figure several times that of methadone
maintenance or outpatient drug-free
programs (18).

The research outlined below indicates that
perhaps two-thirds of the individuals who
complete the prescribed treatment in a
therapeutic community can be expected to be
doing well a year or more after leaving
treatment. Such individuals have been
found to be free of drugs, or at least of
opioids, and to be functioning acceptably
in the community. The evidence shows also
that the longer clients stay in treatment,
the better they tend to perform after
leaving treatment. Similarly, patients who
complete treatment tend to do better after-
ward than those who leave before compieting
treatment (2,8,32). The high dropout rate
during the early weeks of treatment
suggests that those who remain in treatment
are in some ways a "select" group, perhaps
with greater potential to benefit from
treatment. Some may argue that self-
selection factors may partially account for
the dramatic improvement seen in thera-
peutic community clients who remain in
treatment for long periods of time.
However, it should be borne in mind that
the therapeutic community is normally a
program requiring extended time in treat-
ment and, therefore, those who make the
investment of time in the program would be
expected to have better outcomes.

Collier and Hijazi (5) followed up 204
former residents of Daytop Village, a
drug-free, residential therapeutic com-
munity in New York City. They conducted
the study, which included interviews, Trom
April 1971 to December 1972. The primary
drug used by all subjects when they entered
the program had been heroin. At followup,
the subjects were evaluated in part for use
of drugs, illegal activities, and produc-
tive activities such as holding a job or
attending schoal.

Of the 204 subjects in the study, 126 had
completed the full 20 months of treatment
and had been out of treatment for at least
6 months at the time of interview. The 78
subjects who had not completed treatment
had been in the program at least 6 months
and had been out of it for at least 6
months at the time of interview. For those
who completed treatment, average time in
Daytop was 22 months, and average time
released by the time of initial followup
was 11.8 months. For those who dropped
out, average time in Daytop was 13 months
and average time released was 11.6 months.

At followup, 84 percent of the subjects who
had completed treatment were not using
drugs, had not been arrested, and were

employed and/or furthering their educa-
tions. The remaining 16 percent showed
some infrequent use of drugs, primarily
marijuana, some unemployment, and some
arrests; their functioning at least was
improved over that shown when they entered
treatment. Of the subjects who had not
complieted treatment, 46 percent were not
using drugs, had not been arrested, and
were employed and/or invoived in school.
However, 19 percent had clearly relapsed to
frequent drug use, serious criminal in-
volvement, and unempioyment. The remaining
35 percent were evaluated only as using
marijuana infrequently.

Among both those who completed treatment
and those who dropped out, the best per-
formers tended to be older--25 to 30.
Cljents who stayed in treatment from 12 to
18 months had favorable followup results.

Pin, Martin, and Walsh (22) evaluated the
effects of treatment at the Horizon
Project, a program in New York City which
provided both therapeutic community and
drug-free day care programs {the program is
no longer operating). A1l clients had been
heroin addicts upon entry into treatment.
The study was conducted between January
1971 and December 1973. The measures of
effectiveness were abstention from drugs
(heroin, cocaine, or methadone), holding a
Job or attending school, and remaining free
of arrest.

At the time of interview, some 164 sub-
Jects, including some who had been in
treatment only a few days or weeks, had
been out of treatment and on their own for
at least a year. Of these, 70 percent were
abstaining from drugs, 64 percent had a job
or were in school, and 65 percent had not
been arrested.

Pin et al. found also that success was
related to time in trcatment. Of persons
treated 3 months or less, 75 percent were
back on drugs (heroin, cocaine, or metha-
done), 55 percent were jobless, and 57
percent had been arrested. Of those in
treatment more than a year, only 4 percent
had returned to drugs, 7 percent were
jobless, and 23 percent had been arrested.
In addition, an arrest index was devised to
compare arrest records before and after
treatment. For subjects treated less than
a year, the index was about the same for
the followup period as before treatment.
For those in treatment a year or more, the
index indicated a sharp decline in arrests
during the followup period.
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In a later study DelLeon (8) conducted a
followup of two groups of clients treated
at Phoenix House, a New York City thera-
peutic community which is one of the
largest in the Nation. In this study some
250 clients who were in residence in 1974
were followed up 2 years after admission to
treatment, and 240 clients in residence at
Phoenix House during 1970-71 were followed
up 5 years later. Among the 1970-71 resi-
dents, 31 percent completed treatment with
the remainder leaving prior to completion.
More than 80 percent of the 1970-71
residents were opioid addicts compared to
54 percent of the 1974 residents. Thus,
the sample included abusers of nonopioid
drugs as well as those using opioids.

For each of the these two followup samples,
DeLeon used an index of outcome success
based on measures in three areas of post-
treatment behavior. Scores were developed
for drug use, criminality, and employment.

Among the 2-year followup group, Deleon
found significant improvement over pre-
treatment behavior. At the end of 2 years,
68 percent of the subjects who had com-
pleted treatment and 39 percent of the
dropouts were doing well in terms of the
outcome indices. The longer the time in
treatment, the greater the improvement.
More than two-thirds of the entire group
disptayed improved functioning posttreat-
ment; in terms of the success indices most
of the improvement was due to reduction in
criminality.

Among the 5-year followup group, more than
90 percent of those who had completed
treatment were doing well in terms of the
outcome index 1 year later, and 76.4
percent maintained that improved status
throughout the entire followup period.

More than a third of all dropouts did well
on the index over all years of followup.
There was relatively little decline in
overall improvement between the first and
last years out of treatment. As previously
observed, progress tended to be greater for
patients who had remained longer in treat-
ment.

In addition to the behavioral measurements,
Deleon assessed the 2-year followup group
in terms of psychological criteria. He did
so because the therapeutic community
approach assumes that addiction reflects
personality difficuities and is designed to
correct them. The 2-year group had been
given a battery of psychological tests upon
entering treatment, and these were readmin-
istered as part of the followup interview.

Psychological tests administered to these
clients at entry detected signs of dysfunc-
tion. In particular, scores on scales of
self-esteem, anxiety, depression, and over-
all social and psychological adjustment
were at variance with the norm. Tests at
followup showed significant improvement in
psychological status (in terms of these
test scores) which appears to be a function
of treatment, and this improvement corres-
ponded closely with the behavioral changes
(i.e., drug use, criminality, and employ-
ment). The greatest progress was found
among people who had completed treatment
and the longer staying dropouts.

Thus, the several studies reviewed here
provide indications that considerable
improvement in functioning is derived by
clients in therapeutic community treat-
ment. The percentage of clients completing
treatment. who were abstinent from drugs at
followup ranged from 68 to 84 percent,
while improvement was found even among
those who had not completed treatment.

Some 39 percent of clients in one study who
had not completed treatment were abstinent
from drugs 1 year after leaving treatment.
Marked improvement was also observed in
terms of employment and reduction of
criminality.

Methadone Maintenance

Methadone maintenance, as noted previously,
is a major treatment modality for heroin
addicts. For those who remain in treat-
ment, various studies have shown drastic
reduction and often elimination of heroin
use within a year or so of admission.
Increases in rates of employment have been
reported, as well as sharp declines in
criminality and often its cessation in
individual cases. Studies cited below
generally support the argument that clients
who remain in treatment for longer periods
of time generally fare much better than
those who leave after relatively short
periods of treatment.

A persistent question is whether addicts
should remain on methadone indefinitely or
attempt at some point to detoxify. Dole
and Nyswander (7) have argued that metha-
done maintenance can facilitate socia)
rehabilitation, but does not prevent opioid
abuse after treatment is discontinued, nor
does social rehabilitation guarantee
freedom from relapse. For people with a
pretreatment history of several years of
addiction and social problems, they held,
the soundest course was continued methadone
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maintenance with emphasis on social reha-
bilitation. They believed that in the case
of younger clients with short histories of
heroin use, a properly managed course of
detoxification might be indicated.

An important aspect of methadone main-
tenance treatment is the size of dose
administered. The optimum dose maximizes
the useful actions of methadone while mini-
mizing its side effects (e.g., drowsiness,
constipation, etc.), improves program effi-
ciency, and helps to avoid the hazards of
excessive take-home doses.

The dosage question was investigated by
Goldstein and Judson (12} in a 27-week
experiment with 3 groups of 40 patients
each. The methadone doses tested were 40,
80, and 160 milligrams daily. These
investigators found that 160 milligrams of
methadone daily had no advantage over 80
milligrams, but that 40 milligrams was too
Yow and that 50 milligrams appeared to be
an optimal standard daily dose. However,
they were careful to point out that the
dose for each patient should be determined
individually in accordance with their
needs. Other researchers have observed
that patients with long addiction histories
might require higher doses while patients
with short addiction histories should be
started on low dose {30-50 mg. daily)
treatment. Other researchers have ad-
dressed the dosage question. Ling et al.
(16) have similarly stressed the need for
determining individually the dosage re-
quirements for each client.

Significant benefits from methadone main-
tenance were found by Gearing, D'Amico, and
Thompson (11) in a 10-year review of meth-
adone maintenance treatment in the greater
New York City area. Gearing et al. report-
ed that of 64,370 patients who first
entered methadone maintenance treatment
during 1964-74, some 61 percent were in
treatment as of December 31, 1974; among a
sample of 1,345 patients in methadone
maintenance who first entered treatment
during 1964-68, 62 percent were in treat-
ment at the end of 1974. Of these 1,345
clients, 48 percent had been in treatment
continuously since their first admission to
methadone maintenance.

Gearing et al. also found marked dec]jnes
in reported arrests. Among patients in
treatment, 85 percent of the clients
experienced no arrest during treatment:
Moreover, there was a general Qecljne in
arrest rates with increasing time in
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treatment. Improvement in productive
activity was also noted with increasing
time in methadone maintenance. Among a
sample of those entering treatment in 1972,
the percent engaged in productive activity
(i.e., employment, job training, or school
attendance) increased from 28 percent to 36
percent during the first year of treat-
ment. Among those who had been in treat-
ment 5 years, the percentage engaged in
productive activity increased from 38
percent at admission to 63 percent 5 years
post-admission. Thus, Gearing et al. found
that clients in methadone maintenance
treatment generally fared well with regard
to both arrest and productive activity.

The impact of methadone maintenance also
was shown by Dole and Joseph (6) in a study
of 1,413 opioid addicts first admitted to
treatment in the New York City area in
1966-67 and 1972. The performance of these
subjects was rated at the end of 1976. At
that time, 40 percent of them had been in
treatment continuously since admittance,
and 60 percent had been discharged. The
average time of continuous treatment since
admittance was 6 years, and 18 percent of
all subjects had been in treatment for 10
years or more.

At followup, Dole and Joseph found sharp
improvement in the social functioning of
the 40 percent of all patients who had
remained in treatment continuously since
first admitted. Reported serious use of
i11icit opioids (more than twice weekly)
had fallen from 100 percent before treat-
ment to 1 percent during the last 3 months
of 1976. The rate of arrest for all causes
had fallen from 90 per 100 person years
before treatment to 5 per 100 person years
during al} of 1976. These patients in
general were doing well, and this was
especially true of those who had remained
in treatment continuously for 10 years or
more.

The 60 percent of all subjects who had been
discharged were found to be functioning
markedly less well than those who had
remained in treatment continuously. Seri-
ous use of illicit opioids (during the
3-month rating period) was reported by 64
percent of this group as opposed to 1
percent of the subjects who remained in
treatment. Only 8 percent of the dis-
charged group denied using illicit opioids
and had no other problems, such as alco-
holism, use of nonopioid drugs, and
criminality leading to arrest during the
rating period. The corresponding figure




was 63 percent among patients who had
remained in treatment. The performance of
the discharged patients did demonstrate
that the longer the time in treatment, the
better the outcome is likely to be. Those
who were doing the worst had an average of
17 months in treatment; those who were
doing the best had an average of 47 months.

Maddux and McDonald (17) studied the
effects of methadone maintenance among 100
heroin addicts admitted to treatment at the
San Antonio (Texas) State Hospital during
February-Jdune 1970. The followup period
was 1 year from date of admission for each
subject. The measures of performance were
heroin use, empioyment, and recorded
arrests.

At the l-year point, 78 percent of the sub-
Jects were on methadone maintenance. Of
these 78 subjects, 74 had been in treatment
continuously since admittance, and 4 had
left but returned to treatment by the end
of the year. Four of the remaining 22
subjects were using heroin; 10 were incar-
cerated or hospitalized; 3 were voluntarily
abstinent; 1 had died, and the status of 4
was unknown.

A1l subjects were considered physically
dependent at admission except one who was
admitted from jail. Urine specimens were
taken and tested for heroin at random
intervals so long as the subjects continued
on methadone maintenance. OFf a total of
2,690 such tests, only 9 percent were
positive for heroin. Seventy-seven percent
of the subjects in treatment had at least
one positive urine test during the year,
but only 15 percent had five or more
positive tests. Employment status was
recorded at two points: admission and ]
year later. Subjects were classified as
employed if they were working for pay or
were engaged in homemaking or full-time
education or training. On this basis,
employment status for the 100 clients rose
from 21 percent at admission to 65 percent
at the l-year point. Twenty percent of the
subjects were classified as unemployed, 10
percent were incarcerated or hospitalized,
and the status of 4 percent could not be
determined. The remaining subject died
during the study.

Total arrests recorded for the 100 subjects
declined from 129 during the year before
admission to treatment to 103 during the
year after admission. Maddux and McDonald
found this 20 percent decline unexpectedly
small. They speculated that criminality

92

related to heroin distribution may in fact
have declined markedly and that the high
arrest frequency both before and after
admission to treatment reflected continued
police surveillance of known lawbreakers
combined with minor violations (most of the
arrests were for minor violations--vag-
rancy, drunkenness, motor vehicle viola-
tions, and theft under $50.00.)

Stimmel et al. (36) investigated outcomes
for 429 individuals who had been detoxified
from the Mt. Sinai Hospital methadone main-
tenance and aftercare treatment program.
Stimmel followed up all admissions to the
Mt. Sinai methadone maintenance and after-
care treatment programs who entered March
1969 through February 28, 1976, and suc-
cessfully detoxified from methadone main-
tenance. These clients were followed until
May 31, 1977, to determine narcotic absti-
nence. These clients were classified on
the basis of type of termination: (1)
treatment completed--based on staff Jjudg~
ment and length of treatment; (2) volun-
tarily discontinued; (3) arrested; and (4)
de%oxified after expulsion for violation of
rules.

Since most of the clients lived in the same
neighborhood, it was possible for social
service workers to contact them period-
ically after detoxification. Clients were
Jjudged to have relapsed if they had made
application to a treatment program sub-
sequent to termination, admitted drug use
to the social service contact person, or
produced a positive urine during the
periodic followup visit. A client was
considered to be abstinent if that individ-
ual produced no positive urines, and showed
no outward signs of opiate use. Any veri-
fied evidence of such use was sufficient to
have the individual classified as relapsed,
regardless of whether that individual later
became abstinent. The average followup
period was 31 months.

Of the clients who completed treatment, 57
percent were abstinent during the entire
followup period, while 25 percent were
identified as relapses, with the rest
either deceased, in Jjail, or status
unknown. Among the voluntary detoxi-
fication group, 22 percent were narcotic
free during the followup period, with 54
percent identified as using narcotics; and
the remainder deceased, in jail, or status
unknown. Of those detoxified because of
arrest, 5 percent were narcotic free, 74
percent used narcotics, and the remainder
were either in jail or status unknown.

Among those discharged for violating rules,
13 percent remained narcotic free, 69
percent used narcotics, and the remainder
were deceased, in jail, or status unknown.

The length of time in methadone maintenance
was an important determinant of outcome,
with 14 percent of those in treatment less
than 12 months found to be abstinent com=
pared with 21 percent of those in treatment
1 to 2 years; 33 percent, 2 to 3 years; and
40 percent of those in treatment more than
3 years.

Stimmel et al. believed their results
showed that some people can detoxify from
methadone and remain abstinent for pro-
longed periods. However, they stressed
that detoxification, where indicated, must
be well planned and adjusted to the indi-
vidual's neeas. The single most important
factor in predicting the ability of a per-
son to remain abstinent, they emphasized,
was the consensus of treatment profes-
sionals that the full benefit of methadone
maintenance had been realized.

In all studies, significant improvement in
the functioning of methadone maintenance
clients was noted. Among those who had
remained in treatment for a period of
several years and among those who were
still in treatment, particularly dramatic
reductions in illicit opioid use were
noted. The improvement in illicit drug use
was accompanied by a dramatic reduction in
arrests (except in the Maddux & McDonald
study where the decline in arrests was less
dramatic) and improvement in employment
status. Thus, methadone maintenance has
been clearly shown to be associated with
significant numbers of clients achieving
high rates of abstinence from illicit
drugs, obtaining dramatic increases in
employment, and demonstrating significant
reduction in criminal behavior.

Outpatient Drug-Free Programs

Outpatient drug~free programs serve a
variety of client populations. They may
serve abusers of opioid drugs, nonopioid
drugs, or both. Some programs are targeted
on the youthful, nonopioid abuser, and
others accept clients of all ages. Coun-
seling is the backbone of most outpatient
drug-free programs, but, as noted earlier,
they may vary widely in content and in-
tended duration.

Such programs can also be useful as a means

of transition to the community for people
completing more intensive treatment and for
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gevaluating the needs of people in treatment
for the first time or after relapse from
earlier treatment. Research by Sells,
Demaree, and Hornick (28) raised the
question of whether outpatient drug-free
programs might be less effective for opioid
addicts than other forms of treatment, but
subsequent research by Simpson, Savage, and
Sells (35) found that outpatient drug-free
treatment could be effective for both
opioid addicts and abusers of other drugs.
The impact of the outpatient drug-free
modality has been described by Kleber and
Slobetz (15). In general, treatment
followup studies focusing exclusively on
this modality appear tc be relatively
scarce in the literature. Such studies are
far more frequently found as a part of
multimodality evaluations. Consequently,
the reader will find this modality
addressed at some length in the section
"Studies Involving More Than One Modality."

Detoxification

Detoxification by inpatient or outpatient
treatment for up to 21 days, using
methadone or other medication has proved
highly successful in eliminating
physiological dependence on narcotics.
Detoxification, as previously stated,
offers a humane method to wean addicts from
narcotics and thus to provide a respite
from the hazards and stresses of
drug-abusing lifestyles. However, the
relapse rate of clients who undergo
detoxification only is high (in one
followup study, 54 percent returned to
daily opioid use during the first year
after treatment, and 68 percent returned to
some opioid use (34)). Thus, it is appro-
priate to attempt recruitment of detoxifi-
cation clients into longer-term treatment
and rehabilitation programs. In addition
to offering humane, generally short-term
relijef to the individual, detoxification
can be useful in recruiting otherwise
unreachable addicts and introducing them to
longer term treatment (25). However, of
all the clients who left NIDA-funded
outpatient detoxification treatment during
1979, the reason for discharge for only 12
percent was given as "transferred/referred"
to other treatment.

Studies Involving More Than One Modality

The material in this section covers studies
of different groups of clients undergoing
different types of drug abuse treatment.
The results of such studies offer some
opportunity to assess the effectiveness of
different types of treatment.
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Bale et al. (1) investigated the effective-
ness of therapeutic communities and metha-
done maintenance in a study involving 585
heroin addicted male veterans. Treatment
facilities for the study were connected
with the Palo Alto Veterans Administration
Hospital. Each of the 585 subjects was
admitted during an 18-month period in
1972-73. A1l subjects were using heroin
daily upon entering a detoxification ward,
and only about 20 percent were working or
in school. :

0f the 585 clients, 128 indicated that they
were not interested in treatment other than
detoxification at that time. These "detox-
ification only" clients were retained in
the study as a comparison group. The
remaining 457 clients were assigned to
methadone maintenance or one of three
therapeutic community programs at the V.A.
hospital using random assignment of
eligible clients. However, of the 457
clients available for this study, only 244
were eligible under Food and Drug Adminis-
tration regulations for methadone mainten-
ance, and thus the only possible random
assignment for the remainder of the clients
was to one of the three therapeutic commu-
nity programs at the hospital. The 244
clients who were eligible for methadone
maintenance were randomly assigned to
either the methadone maintenance unit or
one of the three therapeutic communities.
Over time, about 10 percent of the clients
who were not originally eligible for metha-
done maintenance relapsed, became eligible,
and entered the methadone maintenance
program.

Of the 457 assigned cljents, 113 left and
enrolled in community-based treatment
programs outside the V.A. system. Of the
clients assigned to methadone maintenance,
only about 30 percent remained in the V.A.
methadone maintenance program, while some
21 percent enrolled in one of the thera-
peutic communities at the V.A. hospital.
QOf those assigned to therapeutic commun-
ities, about 12 percent entered methadone
maintenance. Overall, some 35 percent of
the clients entered the treatment modality
to which they were assigned. Retention at
1-year followup for therapeutic communities
was the saine as that experienced by the
methadone maintenance program. Thus, the
intent to randomize clients into treatment
conditions for comparison of outcomes was
undermined by (1) ineligibility of about
half the 457 available clients for metha-
done maintenance, (2) the decision by about
one-fourth of the 457 clients to leave the
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V.A. treatment program, {3) the fact that
only about 35 percent of the clients who
were randomly assigned to therapeutic
community or methadone maintenance programs
entered the modality to which they were
assigned, and (4) the high attrition and
crossover rates experienced by the two
modalities.

Among other measures, Bale et al. computed
a composite score for each subject at
1-year followup. The score included 1
point each for having used no heroin in the
previous month {prior to followup
interview), having used no other illegal
drugs during the previous month, having no
convictions during the year, and being in
school or working at 1 year. On this
basis, the maximum possible composite score
was 4.

The composite scores indicated that
subjects who had spent less than 50 days in
a therapeutic community were doing no
better at 1 year than the no-treatment
("detoxification only") comparison group.
However, the methadone maintenance and
tonger term {50 days or more) therapeutic
community groups had significantly higher
composite scores than the no-treatment
comparison group. More than half of the
methadone maintenance group and more than
60 percent of the longer term therapeutic
community group had scores of 3 or the
maximum of 4. Preliminary results from a
later 2-year followup (2) showed that the
methadone maintenance and longer term
therapeutic community groups were doing
about the same in terms of composite
scores, and that both were doing
significantly better than the no-treatment
group. Thus, while the design of the study
was flawed by selective factors, clients in
the longer-term modalities did appear to
experience significantly greater improve-
ment than the no-treatment comparison
groups.

Burt Associates, Inc., (4) assessed the
experiences of subjects who had contact
with and/or received drug abuse treatment
from programs of the Addiction Services
Agency (ASA) in New York City and the
Narcotics Treatment Administration (NTA) in
Washington, D.C. The study of the Addic-
tion Services Agency involved persons who
had been enrolled in or had entered treat-
ment during the latter half of 1971.
Interviews were conducted with 462 sub-
jects: 142 from 3 methadone maintenance
programs; 185 from 4 residential thera-
peutic communities; and 135 from 7
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outpatient drug-free counseling programs.

A comparison group comprised 118 subjerts
who had been in treatment 5 days or less.
The interviews were conducted from August
1974 through April 1975. By then, all
interviewees had been out of their original
programs more than 3 years.

The study of the Narcotics Treatment
Administration involved persons who had
entered and left treatment during 1971-73.
Interviewss were conducted with 189 sub-
jects: 93 from methadone maintenance pro-
grams and 96 from "abstinence" programs.
The latter were defined to include metha-
done detoxification as well as drug-free
regimens, but the great majority of absti-
nence subjects were from prolonged (in
excess of 21 days) methadone detoxification
programs. The comparison group was made up
of 100 individuals who had left treatment
within 5 days of admission. Interviews
were conducted from August 1974 through
January 1975. Clients had been out of
treatment from 1 to 3 years at the time of
interview,

Both the ASA and NTA studies involved
comparisons of subjects' performance during
the 2 months before entering treatment, the
2 months immediately following treatment,
and the 2 months prior to the followup
interview., A subject was defined as fully
recovered if, during the 2 months before
interview, he or she was using no i1licit
drugs except marijuana; had not been
arrested or incarcerated; and was employed,
keeping house, in school, or in vocational
training. Failures were defined as
subjects who were using an illicit drug
datly or were incarcerated. Between these
extremes of success and failure were seven
levels of partial and marginal recovery.

Of the ASA subjects, 49 percent were fully
recovered, 7 percent were failures, and 44
percent were either partially or marginally
recovered. About 82 percent achieved
either full or partial recovery. There
were no meaningful differences in degree of
recovery between the therapeutic community,
methadone maintenance, and comparison
groups.

Of the NTA subjects, 22 percent were fully
recovered, 20 percent were fajlures, and 58
percent were either partially or marginally
recovered. Some 57 percent achieved full
or partial recovery. There were no signi-
ficant differences in degree of recovery
among the methadone maintenance, absti-
nence, and comparison groups.
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The improvements in behavior found in these
two studies were relatively large. More-
over, they seemed to be unrelated to the
background or other characteristics of the
subjects or, indeed, to type of treatment,
including essentially no treatment in the
case of the comparison groups. The fact
that the comparison group also experienced
significant improvements in outcomes may
reflect the significant extent of reentry
into treatment (about 50 percent) after
initially dropping out. This is always a
risk with "untreated" comparison groups
constituted from clients who left treatment
early. The comparison groups, therefore,
were not truly minimum treatment groups.

Burt Associates also considered the
possibility that maturation might have been
at least partially responsible for the
relatively Targe improvements in behavior
found among all groups in the study. How-
ever, the ASA data provided no way to test
such a hypothesis of maturation, and the
NTA data did not appear to support it.

Burt Associates' results clearly suggest
that some drug abusers are able to exper-
ience remission without formal treatment.
While the Burt study demonstrates signifi-
cant improvement with regard to drug use
and other measures of cutcome, the fact
that those in the comparison group exper-
ienced improvement points up the complexity
of the problem. Subsequent research under
the Drug Abuse Reporting Program (DARP),
which will be presented later in this
report, used larger samplies and found
significant differences in the degree of
improvement experienced by treated clients
compared to untreated clients.

Results of a study of drug abuse treatment
of veterans were reported by the Veterans
Administration {37) which assessed the
performance of more than 2,600 drug abusers
admitted to 49 of its treatment centers
between July and December 1973. Followup
data were obtained at 11 months and at 44
months after admission to treatment for
1,182 subjects and at 44 months only for
1,471,

Treatment received was characterized
primarily in terms of its duration. The
median duration of treatment for the
44-month followup was 6.6 months. One
quarter of the 44-month subjects were in
treatment at followup, and half had under-
gone treatment more than once during the 44
months. Self-reported types of treatment
were: detoxification, 92 percent; methadone




maintenance, 54 percent; therapeutic commu-
nity, 35 percent; outpatient dfug free, 28
percent; and outpatient on medication other
than methadone, 14 percent. Many of the
respondents had entered more than one
modality. At the 44-month fol]qwup, 75
percent of the subjects were using no
nonprescribed drug other than marijuana or
alcohol to intoxication; 65 percent were
self-supporting; S7 percent had stable
living arrangements; and 76 percent had not
been arrested in the 6 months immediately
prior to followup. Compared with status at
admission, use of heroin had declined
substantially at the 44-month followup, and
use of a number of other drugs had dgc]ined
significantly. The proportion of clients
who were self-supporting had risen 20 per-
cent. No sizable change had occurred‘in
the percentages of subjects using marijuana
or alcohol to intoxication.

The Veterans Administration found that the
improvements in drug use and self-support
had occurred largely between admission and
11-month followup. However, average number
of arrests, stability of living conditions,
medical problems, and interoersonal dif-
ficulties, which had changed little by 11-
month followup, improved significantly by
44-month followup. These results were
presented for the treatment sample as a
whole and were not presented by treatment
modality.

The largest national drug abuse treatment
followup survey conducted to date has been
carried out by the Texas Christian Univer-
sity's Institute of Behavioral Research,
using a treatment population of some 44,000
clients admitted to the Drug Abuse Report-
ing Program (DARP) during 1969-73. The
Drug Abuse Reporting Program is a qlient
information and tracking system which was
established under the sponsorship of the
Nationmal Institute of Mental Health in 1968
and later transferred to the National
Institute on Drug Abuse. "The DARP system
jncluded data on clients treated in 52 pro-
grams throughout the United States, includ-
ing an intake interview, and pericdic
client status reports. Four major modal-
itjes--methadone maintenance, therapeutic
community, outpatient drug-free treatment
and outpatient detoxification were includ-
ed, as well as a category of clients termed
"intake only" (individuals who were inter-
viewed at intake but never actually re-
ported for treatment). The "intake on}y"
group was retained in the DARP population
to provide for a minimum treatment compar-
ison group in later followup studies. The
concept, methodology, and distribution of
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client characteristics are containgd in a
series of books and other publications (23
through 35).

A series of treatment outcome studies were
conducted using followup samples drawn from
the DARP population. Representative
samples of clients were obtained and .
interviewed some 4 to 6 years after leaving
trestment. The samples included the four
treatment modalities previously mentioned
and the "intake only" comparison group.

A total of 3,131 clients admitted to DARP
treatment during 1969 through mid-1972 were
interviewed and data on drug use, employ-
ment, and arrests analyzed. The sample
included both black and white clients as
well as males and females. Data on drug
use were obtained for the 2 months immedi-
ately prior to intake, data on emp loyment
obtained for the same 2-month period, and
Jifetime arrest data (in terms of whether
the individual had ever been arrested) from
admission records; followup data for gach
year of the followup period were obtained
retrospectively from interview data.

Among 1,483 methadone maintenance clients,
the percent using opioids daily declined
from 88 percent at admission to 36 percent
during the first year after leaving treat-
ment, and declined further to 23 percent
during the third year after 1eav§ng treat-
ment. Of 845 therapeutic community
clients. the percentage using opioids daily
declined from 61 percent at admission to 30
percent during the first year after treat-
ment and to 18 percent during the third
year after treatment termination. Amgng
414 outpatient drug-free treatment clients,
the percent using opioids daily declined
from 43 percent at admission to 27 percent
during the first year after leaving treat-
ment and 18 percent during the third year.
For 230 outpatient detoxification clients,
the percent using opioids daily declined
from 80 percent at admission to 54 percent
during the first year after leaving treat-
ment and 28 percent during the th1rd year
after treatment. For the same client
sample, 95 percent® of methadone

*"Th7s apparent discrepancy (i.e., less
than 100 percent using opioids at
admission) is thought by the authors to
reflect a small percentage of eligible
methadone maintenance clients who were
not using opioids during the 2 months
prior to admission because they were
hospitalized, incarcerated, or enrolled
in another treatment program during the
pre-DARP admission period.
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maintenance clients were using any opicids
at admission compared to 53 percent during
the first year after treatment. Among
therapeutic community clients, 83 percent
were using any opioids at admission com-
pared to 49 percent during the first year
after treatment. Among drug free out-
patient clients using any opijoids, the
percentage declined from 61 percent at
admission to 47 percent during the first
year after treatment. Among detoxification
clients, the percentage using any opioids
declined from 92 percent at admission to 68
percent during the first year after
treatment.

The percent of these clients using any
nonopioid drugs (except marijuana) was also
examined. Among methadone maintenance
clients, the percentage declined from 50
percent at admission to 34 percent during
the first year after treatment; among
therapeutic community clients, the per-
centage declined from 65 percent at
admission to 39 percent during the first
year after treatment; among outpatient
drug-free clients, the parcentage declined
from 62 percent at admission to 44 percent
during the first year after treatment; and
for outpatient detoxification, the per-
centage declined from 54 percent at
admission to 47 percent during the first
year after treatment.

Among methadone maintenance clients, 82
percent had been arrested at some time
prior to admission compared to 19 percent
during the first year after leaving treat-
ment; among therapeutic community clients,
88 percent had been arrested at some time
prior to admission compared to 22 percent
during the first year after leaving treat<
ment; of the outpatient drug-free clients,
74 percent had been arrested sometime prior
to admission compared to 19 percent during
the first year after treatment; and of the
outpatient detoxification clients, 77
percent had been arrested at some time
prior to admission compared to 29 percent
during the first year after leaving
treatment. N

Regarding employment, the following
comparisons were noted. Among methadone
maintenance clients, 39 percent were em-
ployed at admission compared to 62 percent
during the first year after leaving treat-
ment; among therapeutic community clients,
34 percent were employed at admission com-
pared to 75 percent during the first year
after leaving treatment; of outpatient
drug-free clients, 37 percent were employed
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at admission compared to 68 percent during
the first year after treatment termination;
and among outpatient detoxification
clients, 38 percent were employed at admis-
sion compared to 57 percent during the
first year after treatment (34).

The data presented above shows dramatic
improvement in the drug use patterns and
social functioning of a large national
sample of clients treated in community-
based drug abuse programs. Especially in
the treatment modalities of longer dura-
tion--methadone maintenance, therapeutic
community, and outpatient drug free--it is
highly plausible that a large part of the
improvement resulted from treatment re-
ceived. That is, the improvement was so
striking that the prudent individual would
find it difficult to believe that an un-
treated control group of drug dependent
persons could do nearly as well, and that
the improvement therefore is unlikely to
result merely from the normal course of
events.

Using the data on the sample of 1,496
clients admitted to treatment during
1972-73, Simpson examined patterns of
treatment outcome in relatjon to time in
treatment (32). He used an overall outcome
score based on drug use (opioid and non-
opioid), employment, and criminal behavior,
and found that among clients spending more
than 90 days in tredtment, the outcomes
improved directly with increasing time in
treatment. In other words, there was a
linear relationship between time in treat-
ment and favorability of treatment out-
comes. This was true regardless of the
modality in which the client was enrolled,
and regardless of the client's type of drug
use {i.e., opioid or nonopioid). In addi-
tion, clients who were judged to have
completed treatment had better outcomes
than those who spent the same length of
time in treatment but were discharged for
reasons other than treatment completion.

CONCLUSION

This report has presented some of the major
findings of drug abuse treatment effective-
ness research. Geperally, the findings
tend to support the contention that commu-
nity-based drug abuse treatment in the
principal three modalities--methadone
maintenance, therapeutic community and
outpatient drug-free programs--has been
jnstrumental in the rehabilitation of
significant numbers of drug dependent
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individuals and the helping of drug
dependent persons to undertake useful and
productive lives. The effectiveness of
drug abuse treatment is seen in post-
treatment cessation/reduction of illicit
drug use, improvement in employment status,
and curtailment of criminal behavior by
drug abusers. While the usefulness of
detoxification programs is recognized in
terms of providing a humane avenue for
relieving physiclogical dependence on

14

drugs, this modality is not considered
generally effective over the longer term
and, therefore, efforts to recruit detoxi~
fication clients into other modalities
should be given proper attention.

For the reader's convenience, major
findings of studies presented in the
"Contemporary Findings" section of this
report are briefly presented in figure 1.
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Figure 1

MAJOR FINDINGS OF SELECTED TREATMENT OQUTCOME STUDIES

Researchers

Collier and Hijazi (1974)

Pin, Martin, and Walsh {1976)

DeLeon (1979)

Gearing, D'Amico, and Thompson
(1975)

Dole and Joseph (1978)

Maddux and McDonald (1973)

Stimmel et al. (1978)

Bale et al. {1980)

Burt Associates, Inc. (1977)

Veterans Administration (1979)

Simpson, Savage, and Sells
{1978)

Major indings

84% completing therapeutic community treatment abstinent
from drugs; 46% of those not completing treatment but in
the program for at least 6 months were abstinent at
followup.

70% of therapeutic community clients abstinent at
followup.

2~-year followup: 68% of those completing therapeutic
community treatment had favorable outcome scores; 39% of
those not completing treatment had favorable outcome
scores. 5-year followup: 90% of those completing
therapeutic community treatment had favorable outcome
scores; more than 1/3 of those not completing treatment
had favorable outcome scores.

Dramatic improvement in employment and arrest rates for
clients in methadone maintenance.

Dramatic improvements in arrest rates and virtually no
serious use of illicit opioids among clients remaining
continuously in methadone maintenance.

85% of clients remaining in methadone maintenance for 1
year: had fewer than 5 drug positive (weekly) urine
specimens; dramatic increase in employment rates; and 20%
decline in arrests rates.

57% of clients completing methadone maintenance remained
abstinent for the entire followup period (average 31
months) after treatment.

More than half those in methadone maintenance or
long-term therapeutic community programs had favorable
scores on outcome index. :

New York clients: 49% were "tully recovered" and 44%
either "marginally or partially recovered." Washington,
D.C. clients: 22% were “fully recovered" while 58% were
either "partially or marginally recovered."

44 months after admission to treatment, 75% were using no
illicit drugs, and 65% were self-supporting.

Dramatic reductions from pretreatment to posttreatment in
percentages using opioid or nonopioid drugs among metha-
done maintenance, therapeutic community, and outpatient

. drug-free clients; less dramatic reduction in drug use

among outpatient detoxification clients. About 80% of
methadone maintenance, therapeutic comnunity and out-
patient drug-free clients were not arrested during the
first year after leaving treatment compared to 71% of
outpatient detoxification clients. Percentage of metha-
done maintenance, therapeutic community and outpatient
drug-free clients employed rose from about 35% pre-
treatment to 70% posttreatment. Less spectacular gains
among outpatient detoxification clients.
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From the Drdg Dealers, to Their NemeSié

To the Editor: e

It is heartening that The Times feels
forfeiture legislation ‘“can be a useful
tool in the drug war, if used with care”’
[editorial April 2]. But we are per-
plexed by your apparent reluctance to
see this potent weapon deployed
widely along the front lines.

As you acknowledge, something
more than prison is now essential to
deter the big-time drug dealer. That is

~why most of us in the drug-abuse pre-

vention and treatment field are sup-
porting legislation to permit confisca-

" tion of the traffickers’ cash and other

assets. We welcome your support of

new state law to make this possible.

But we don’t agree that ‘‘earmark-
ing seizéd assets for law-enforcement
agency~is | . . unwise’’ because ‘‘the
pursuit of these assets could distort
law-enforcement priorities.”” The con-
nection between the illicit drug trade
and violent ¢rime in America is as ob-
vious as it is menacing. An effective
attack on the drug dealers is an
equally effective attack on the kind of

[ -

crime people fear most. Is that a dis-
tortion of law-enforcement priorities? .

We don’t think so. And we were dis-,
mayed that you have taken no stand on
another potentially great benefit of for-
feiture legislation: allocating a share
of the seized assets to prevention and
treatment programs. Our agencies,,

critically hurt by reductions of up to 33-,

percent in Federal aid in recent years, .
represent another severe economic,
threat to the drug dealers: everyone-
we help is cne less customer for them. ..

That is significant at a time when
the state’s Division of Substance,
‘Abuse Services is reporting that morge,
elementary-school children are ex.
posed to drugs than ever before. They.,

deserve all the additignal protection -

we can give them. Use of forfeited as- .
sets for increased law-enforcement ef- |
forts and for prevention and treat-u

ment services is a practical way. to‘ )

provideit. RICHARD PRUSS |
‘ President
Therapeutic Communities of America

1983

Forest Hills, N.Y., April 3,1983 _
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STATE OF NEW YORK

3308--A

1983-1984 Regular Sessions

IN SENATE

February 28, 1983

Introduced by Sens. FPADAVAN, BOGUES, FARLEY, FLYNN, GOODHUE, JOHNSON,
KEHOE, KNORR, LACK, LAVALLE, LEVY, NOLAN, PISANI, ROLISON, SCHER-
MERHORN, TRUNZO, TULLY, VOLKER -- read twice and ordered printed, and
when printed to be committed to the Committee on Health -- <Yeported
favorably from sald committee and committed to the Committee on Codes
-- committee discharged, bill amended, ordered reprinted as amended
and recommitted to sald committee

AN ACT to amend the public health law and the state finance law, in
relation to seizure and civil forfeiture of assets used in or derived
from the 1illegal wuse, unlawful sale, manufacture or distribution of
controlled substances, and repealing section thirty-three hundred
eighty-eight of the public health law relating thereto

People of the State o w_Yo ves t
bly, do enact as follows:

Section 1., Section thlrty-ihree hundred elghty-eight of the public
health law is REPEALED and a new section thirty-three hundred elighty-
eight 1s added to read as follows:

§ 3388. Seizure and forfelture of assets devived fyom oy used in vi.
olation of this article; disposition, 1, Except as authorized in thisg
article, it shall be unlawful to:

transport carYyYy or _convey a contro Substa
by means of a vehicle, vesse a aft: o
(b) concesl, or possess any controlled substance }in 9y upon any vehi-
cle, vessel or aiveraft, oy upon the peyson of anyone _in _or upon any
vehicle, vessel oy ajivrgraft; or .

[ use 3 vehic e, vessel © cYa c a [ -
tio carriage nvevance ealment ece o
WMM&W
which has been ov is be us v

EXPLANATION--Matter in jtalics (underscored) is new; matter in brackets
L J is old law to be omitted.
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connection with _acts or conduct which would constitute a felony pur-
suant to article two hundred twenty of the penal law, except a vehicle,
vessel or aircraft used by any person as a conmmon carrier in the tran-
sz2ction of business as such cormmon carrier, shall be subject _to for-
feiture as provided in this section_and no property vight shall exist in
them. ’ '

2. In addition to assets described in subdivision one of this section,
any other assets, which shall Include, but not be limited to, money,
secuvrities, interest, property, profits and proceeds, regavrdless of the
“form in which held, that are acquivred, devrived, used, maintained or in-
tended to be used or maintained in connection with, or are traceable to,
any act or conduct which constitutes a felony pursuant to article two
hundred twenty of the penal law shall be subject to forfeiture and no
property yight shall exist in them.

3. Any money that is found in close proximity to any assets that are
subject to forfeiture undey subdivision two, shall be presumed to he
subject to forfeiture under this subdivision. This presumption may be
rebutted by a preponderance of the evidence.

4. Any assets subiect to forfeiture pursuant to this section may be
seized by the attorney general of the state of New York or the district
attorney of the county in which the assets are located upon procéss is-
sued by the supreme court having jurisdiction ovey the property; how-
ever, seizure without process may be wmade in any of the following cases:
(2) the seizure is incident to an arvest or a search pursuant to a
search warvant:; (b) the agsets seized are the subject of a prior judg-
ment in favoy of the state; (¢c) there is probable cause to believe that
the assets ave dirvectly or indirectly dangevous to public health or
safety; or (d) there is probable cause to believe that the assets are to
be imminently removed from the Jjurisdiction of the state oxr ave in immi.
nent_danger of being sltered or destroved. In case of sejzure pursuant
to__paragraph (¢) or (d) of this subdivision, forfeiture proceedings un-
dey subdivision five of this section shall be instituted within_ thirty
days. »

5. The oattorney general oy the district attorney of the county in
which the assets are located, shall promptly proceed against the assets
seized pursusnt to this section by an ordey to show cause in the supreme
court. Such show cause order shall describe the _assets, state the.
county, place and date of seizure and state the name of the lsw_enforce-
ment agency holding the seized assets. If the owner of the assets seized
is known to  the seizing agency at the time of the seizure, or if the
seized assets are subject to a perfected security interest in accordance
with the uniform commeycial code, the seizifg agency shall peysonally
serve such show _cause ovder upon such individual, individuals or entity.
If the owner of the assets seized is not known to the seizing agency,
and after diligent search and inquiry the seizing agency is unable to
ascertain such owner, then the order to show cause may be served by pu-
blication _in a manner consistent with the civil practice law and yules.
The supreme court in which such forfeiture action is brought shall have
Jurisdiction to enter such vestyasining orders oxr prohibitions, or_ to
take _such other actions, including, but not limited to, the acceptance
of satisfactory performance bonds, in connection with any assets subject
to  forfeiture under this section. The final order of forfeiture by the
court shall perfect the state's vight and interest in and title to such

assets,
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6. Forfeiture shall not be adjudged to the extent of the interest of
an owney who establishes by a preponderance of the evidence that the use
or control of the assets in violation of this article was without his
knowledee, permission oy _intent. This defense shall not be available
where it can be shown that the owner should have reasonahly concluded or
known that the assets were being or were to be used in, or were the
result of a violation of thisg article. As a matter of right, a jury
tvial shall be available to any person oy entity asserting this defense.

7. Mo suit or action under this section foy wrongful seizure shall be
instituted unlegs such_suit or action jis commenced within two veavrs af-
tey the time when the property was seized.

8. Any assets forfeited which _ave harmful to the public shall bhe
disvosed of according to avpplicable laws. All other assets forfeited
pursuaht to this section shall, after public notice of at least five
davs, he sold at public auction to the highest bidder without appraisal.
Proceeds fryom such sale, oy money seized, shall be placed in the general
fund under the jurisdiction of the chief fiscal officer of the county
except in _the cities of Hew York and Buffalo where such proceeds shall
be placed in the general funds of such cities. These funds shall be used
to enhance drug law_enforcement efforts. Aftey deducting all propey ex-
penses of the proceedings foy the forfeiture and sale including expenses
of maintenance of custody, advertising and court costs, such fiscal of-
ficer shall cause fifty-five pevcent of the vemaining moneys to be depo-
sited with the state comptrolley, five percent of which shall be dedi-
cated to funding Hew York State Police . dvug law enforcement efforts,
the balance to be deposited in the special fund established by section
ninety-seven-v_of the state finance law.

§ 2. The state finance law is amended by adding a new section ninety-
seven-v to read as follows:

§ 97-v. Substance abuse service fund. 1. There is hereby established
in the custody of the state comptroller a special fund to be known _ as
the substance abuse service fund,

2. Such fund shall consist of all moneys appropriated for the purpose
of such fund, all moneys transferved to such fund pursuant to law and
211 moneys required by the provisions of this section or any other law
to be paid into or credited to this fund.

3. lMoneys of the fund, when allocated, shall be available to the
divector of the division of substance abuse seyvices and shall be used
to provide support for funded agencies approved by the New York state
division of substance abuse services, and_local school-based and___coumtu-
nity programs which provide drug abuse prevention and education
seyvices. Consideration shall be pgiven to innovative approaches %o
providing substance abuse services.

4. HNotwithstanding the provisions of any general oy special law, no
moneys shall be available from such substance abuse seyvice fund until a
ceytificate of allocation and a schedule of amounts to _be available
therefor shall have been issued by the divector of the budsget, upon the
recommendation of the director of the division of substance abuse ser-
vices, and a copy of such certificate filed with the comptyoller, the
chaiyman of the senate finance committee and the chaivman of the assem-
bly ways and means committee. Such certificate wmay be amended from _time
to time by the divector of the budgmet, upon the yecommendation of the
divector of the division of substance abuse sevvices, and a copy of such
amendment shall be filed with the comptrollev, the chaivyman of the_sen-

ate flnance committee and the chaiyman of the assembly ways _and _means
gommittoe,

5. The moneys when allocated, shall he pajd out of the f'ind on_ the au-.
dit and warrant of the comptroller on vouchexs certified or approved by
the dlirvector of the divislon of substance abuse services, oy by an of-
ficer or employee of the divi'sion of suhstance abuse seyvices designated

by the divector,, ' N

. 6, The divectc: of the division of substance abuse.servlces shall
promulgate yules and yegulatjons pertaining to the allogcation of moneysg
fyom thls fund, . ' o : ' » .

§ 3. This act shall take effect immediately. ° - v

.
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Mr. SmitH. I don’t think it will be necessary—if there are any
questions, we might submit them, and any answers you might want
to give, you can do that in writing.

Mr. Shaw.

Mr. SHAwW. The only question that I have is that I would like the
record to show from today’s hearing, and the gentleman from Fort
Lauderdale can submit this in written form, I think the record
should show the type of investments that a typical city as Fort
Lauderdale have made with the proceeds from confiscated proper-

ty.

I know some of the things that we have been able to accomplish
in Fort Lauderdale, but I think the record should include those,
and perhaps if you would just give us a summary and we will see
that it is placed in the record.

[The information follows:]

SUMMARY OF ACCOMPLISHMENTS FrROM FORFEITURE FUNDS

1. A totally secure communications system (Digital Voice Protection) for our Nar-
cotics, Vice and Intelligence investigators.

2. A new city jail, the opening of which virtually eliminated our visible street-
walker prostitution problem.

3. Eight Canine dogs imported from Germany. These animals were highly trained
when received and will form the nucleus of a breeding stock for our department and
other agencies.

4. Informant Fund.

5. Specialized vehicles for tactical patrol work.

6. Sophisticated training for Organized Crime Division investigators.

1. Numerous vehicles and vessels that were forfeited have been put into use by
undercover investigators and staff personnel.

There are additionally a number of proposed expenditures which include: Take
home police radios for patrol officers; establishment of an equestrian unit; and
building of a breath-alcohol testing facility.

NotreE DAME Law ScHooL,
Notre Dame, IN, June 28, 1983.
Re RICO forfeiture.

Hon. William J. Hughes,
Subcommittee on Crime,
House of Representatives, Washington, DC.

Dear CoNGRESSMAN HucaEs: I understand that your Subcommittee held hearings
on forfeiture under RICO, 18 U.S.C. § 1961 et seq. on June 23, 1983.

I also understand that the Criminal Justice Section of the American Bar Associa-
tion presented in testimony a Report, but that its representatives did not indicate
that the Section’s Report had filed against its minority views.

Enclosed is a copy of those minority views for inclusion in your record at an ap-
propriate place.

Enclosed too, is a copy of a law review article (58 Notre Dame Law Rev. 237) that
places in context a number of issues under RICO; it would be appreciated if it could
also be included in your record.

If you hold additional hearings on RICO, I would like the opportunity to appear
and testify.

Thank you.

Respectfully,
G. RoBERT BLAKEY, Professor of Law.

Enclosure.
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NoTrE DaME Law ScHooL

To: The Council, Criminal Justice Section, American Bar Association.

From: G. Robert Blakey, member, Subcommittee Prosecution and Defense of RICO
cases.

RE Proposed amendments to the forfeiture provisions of RICO, 18 U.S.C. § 1963, and
proposed testimony before Congress.

Date: May 16, 1983.

By a Report dated April 29, 1983, a copy of which was not furnished to me until
May 12, 1983, the Subcommittee on Prosecution and Defense of RICO cases has re-
questad permission to testify on RICO forfeiture amendments before the Congress,
representing the American Bar Association.

I dissent from that Report.
I do not believe that the Report reflects the mature views of the Section on Crimi-

nal Justice, or of the Association, taken as a whole, nor do I believe that the Report
reflects the public interest. Accordingly, it ought be made the subject of public testi-
mony by the Association.

I am deeply concerned that the RICO Subcommittee has proceeded in unseem-
ingly haste to produce a Report negative in tone and captious in content that ulti-
mately will not be of assistance to the Congress and will be an embarrassment to
the Association on legal and policy grounds, as well as, inconsistent with other Asso-
ciation positions, which were the product of more deliberate analysis and broad
based input.

I urge that permission not be given to the RICO Subcommittee to testify before
the Congress on the basis of the Report as it is presently written.

If permission is given, I request that my minority views be circulated to other
members of the RICO Subcommittee for concurrence and that they then be incorpo-
rated into the majority Report as a dissent and that I be given permission to present
the minority views to the Congress at the same time that the majority views are
presented.

I

The participation of the American Bar Association in the development of the leg-
islation that was ultimately enacted as the Organized Crime Control Act of 1970
was in the finest tradition of public service by the bar. That participation was com-
prehensively reviewed in 1970 in the testimony of President-Elect Edward L. Wright
before the House Judiciary Committee.! It need not be repeated in detail here. The
participation began with a special A.B.A. Commission on Organized Crime

set up in 1950 at the request of Senator Estes Kefauver and it culminated in
President Wright's testimony in behalf of the Association that it gave
“unqualified * * * support” to the 1970 Act.? To be sure, the House of Delegates, at
the urging of the Criminal Justice Section, but over the strong objections of the De-
partment of Justice, has now recommended that certain amendments to RICO be
adopted. Accordingly, those recommendations alter the Association’s general posi-
tion of unqualified support for the 1970 Act. Those suggested amendments, too, may
be said to reflect other than the public interest. After a full presentation of all
views—and on mature reflection—I am confident that the House will be led to re-
consider its judgment in recommending those amendments. Here, however, the
point to be made is solely that those mistakes need not be compounded by similar
hasty and ill advised action. If the Association is to reverse itself again in its wise
support of the 1970 act, let it be after full deliberation and not as a result of this
inadequately considered and one-sided Report.

11

The Report of the RICO Subcommittee is essentially negative. While it acknowl-
edges the serious issues that face the Congress in curtailing the flow of funds into
the hands those who have grasped them by crime, the acknowledgement is little
more than polite and obligatory lip service. Accordingly, something more needs to
be said of the magnitude of that illicit money flow.

! “Organized Crime Control,” Hearings before the Subcommittee No. 5, Committee on the Ju-
diciary, House of Representatives, 91st Congress 2d Sess. 539-40, 544 (1970).

2Jd. at 538. While the Association’s support was “unqualified,” it urged “prompt consider-
ation” of seven specific amendments to the bill. Id. at 547. Acceptance of the amendments, how-
ever, was not made a condition of the Association support. Id. at 551 (“[If the amendments were
not adopted the Association’s position] would not be changed. It would support [the bill].”’)

37-763 0 - 85 - 8
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That the flow of illicit funds in the area of drugs is more than 79 billion dollars,®
that the flow of illicit funds in the area of theft and fencing is more than 40 billion
dollars,* that the flow of illicit funds in the area of professional gambling is at least
5 billion dollars.5

Other estimates of illicit dollar flow could be provided; the point has been made.

These figures, too, need to be placed in context. The drug traffic at 79 billion dol-
lars, for example, ranks in our economy between banking (44) and medical and
other health services (99).6 The difference between a million and a billion dollars,
moreover, is more than a “b” and a “m.” A stack of $1,000 bills four inches high
would equal a million dollars; a billion dollars would be 333.3 feet high, more than
half as high as the Washington Monument. No sane society can long continue to
permit such large sums to be acquired by criminal means and hope to maintain its
basic integrity.

The Subcommittee expresses concern that RICO reaches beyond the activities of
organized crime—even though Congress clearly so intended in 1970 "—in the classic
mobster sense to ‘‘commercial behavior.” The Subcommittee fails to point out, how-
ever, the scope of white collar fraud in our modern society: 44 to 100 billion dollars
each year, as much or more than, the drug traffic itself.8

Bankruptcy fraud, bribery, kickbacks, payoffs, consumer fraud, embezzlement, in-
surance fraud, and securities theft and fraud ought to be of major concern to
anyone who cares about the integrity of our free enterprise system. They, too de-
serve Congress’ attention in 1983, as they received it in the passage of the 1970
Act.® When the Subcommittee ignores these data and is ignorant of the studies that
the Association itself has done in the past,!° its voice calling for delay does not de-
serve to be heard in Congress. Appropriately, Congress is ready to act; it is the Sub-
committee that needs to do more study. Suggesting more study to a body that has
already done its homework is the same as opposition or obstruction. Neither posi-
tion is worthy of the Association—or in the public interest.

Studies undertaken by the Congress not only document the scope of the illicit
asset problem, but focus on the particulars. The testimony of Irvin Nathan, then
Deputy Assistant Attorney General, now a member of the Subcommittee by virture
of this status on the White Collar Committee, but a member who played no signifi-
cant role in the drafting or passage of the Report, before the Subcommittee on
Criminal Justice in the Senate in 1980 is illustrative:

“We think it is important to take away the asset base of large narcotic traffickers.
It is clear that the large proceeds which they obtain from their transactions allow
them to keep operating and to buy the boats, the airplanes and the other significant
assets—including public corruption—that entrench these organizations. * * *
[Slubstantial difficulties . . . are [, however,] involved in forfeiture. . . .

“First, of course, is trying to find . . . the assets * * *.

“[Second is] * * * establish[ing] a nexus between those assets and * * * criminal
activities * * *,

3New York Times, Oct. 15, 1982, at 11 col. 6 (1980 estimate).

4The 1972 estimate was 20 billion. Blakey and Goldsmith, “Criminal Redistribution of Stolen
Property: The Need for Law Reform,” 74 Mich. Law Rev. 1511, 1517 (1976). Inflation has, of
course, doubled that in the last decade. For example, more than 1.1 million cars are today stolen
each year, “many of * * * [which are] * * * quickly disassembled in “chop shops" and sold as
spare parts.” N.Y. Times, June 13, 1982, at 83 col. 1. The traffic in stolen cars, in fact, repre-
sents a 4 billion dollar loss to individuals, only 3 billion of which is covered by insurance, and
since insurance companies must take in $1.25 for each dollar they pay out, policy holders—all of
us—are taken for $3.75 billion in insurance related losses. Blakey, “The RICO Civil Fraud
Action in Context: Reflections on Bennett v. Berg,” 58 Notre Dame Law Rev. 345 . 235 (1983)
(hereinafter RICO Civil).

5Id. at 303 n. 169.

6“The World Almanac and Book of Facts 1983 at 119.

"The legislative history and judicial decisions are reviewed in RICO Civil at 280-85.

8 RICO Civil at 343 n. 226.

®Data on and the impact of white collar fraud, including political corruption and fraud
against the government, are reviewed in RICO Civil at 341-49.

10]n 1977, the Section on Criminal Justice did a study of resources devoted to white collar
crime control. The conclusions were disturbing. The Section found that the “total federal effort
against economic crime [was] * * * underfunded, undirected, and uncoordinated * * *. “White
Collar Crime: 1978, Hearing before the Subcommittee on Crime, Committee on the Judiciary,

. House of Representatives, 95th Cong. 2d Sess. 264 (1978) {reprinting Section report). “[A]vailable

resources [were] . . . unequal to the task of combatting economic crime” Id. The implications of
that study are that there is a need to strengthening the law available to public and private par-
ties to vindicate the public interest, a result hardly contemplated by the §ubcommittee’s Report.

e R T T S

111

“This is * * * even more difficult * * * where the assets are in someone’s else’s
hands.

“Third * * * is the dissipation of assets.!!

Mr. Nathan also noted that young and inexperienced Justice Department prosecu-
tors have to face “sophisticated criminals who have access to the best lawyers and
accountants money can buy.”’'2 What is true in the drug traffic is, of course, true in
the other areas covered by RICO, including various forms of com;ne_rmal fraud..

As I read the proposed legislation, it represents, with one principal exception, a
thoughtful and excellent start at meeting those problems. There are amendrngants
that could, of course, strengthen or clarify it, but no need for further study exists.
Passage of the legislation now—duly amended—is what is the public interest, and it
is what the Association ought to support.

As I read the suggestions by the Subcommittee for amendment, however, they
represent, little more than an unwise effort to strenthen the hand of the lawyers
who defend against assent forfeiture.!® They hardly reflect the public interest.

jess

The subcommittee suggests that the criminal ought to be able—at least in the
“white collar” crime area—to conduct his “legitimate” expenses in determining the
amount of his “illicit” income. Nonsense. RICO presently authorizes case by case
mitigation and remission, where a compelling showing can be made that forfeiture
would work hardship. 18 U.S.C. § 1963(c). This process was sensibly centered by the
Congress in 1970 in the Department of Justice, where a uniform and principled
policy could be established and administered for the nation. There is no documented
need to alter that policy judgment today. The law in this area needs to be, in an
appropriate combination, swift, sure, and severe, if the fruits of cime are to lose
their beguiling lure.!* We do not need to make it slow, uncertain, or mild by the
introduction of cost accounting principles for the benefit of the criminal. Recall that
the government must secure an indictment and convince a judge and jury beyond a
reasonable doubt of the facts to secure a criminal forfeiture. Complexity will only
defeat the remedy.!5 o

Similarly, I see no compelling reason for unduly complication—to the benefit of
the defense lawyers, but the detriment of the court, the jurors, and the witnesses—
the forfeiture question by making it possible for defense counsel to get two bites out
of the trial apple. No sound public policy justification exists for requiring, in effect,
the government to try the case twice to obtain a judgment of liability and forfeiture.
I sympathize with the criminal defendant who must defend both his liberty and his
property in one proceeding. To be sure, it is hard on him, but, as the Supreme Court
rightly observed in Barnes v. United States, 412 U.S. 837, 847 (1973): .

“Introduction of any evidence, direct or circumstantial,. tending to implicate the
defendant in the alleged crime increases the pressure on him to testify.

“[But the] mere massing of evidence against a defendant cannot be regarded as a
violation of his privilege against self-incrimination.” o _

The Subcommittee objects to the efforts of the proposed legislation to codify the
“relation back” doctrine, terming it a “new concept” and its presentation as
“simply inaccurate.” Nonsense. It is the history and analysis of the Subcommittee
that are ‘‘simply inaccurate.” )

The Subcommittee wrongly suggests that the “relation back” doctrine was solely
a feature of in rem rather than in personam forfeiture at common law. The Subcom-

1t “Forfeiture of Narcotics Proceeds,” hearings before the Subcommit{:ee on Criminal Justice,
Committee on the Judiciary United States Senate 96th Cong. 2d Sess. 96-97 (1980). The testimo-
ny is attached hereto as an exhibit. See also “Asset Forfeiting—A Seldom Used Tool in Combat-
ting Drug Trafficking, Report of Comptroller General of the United States 30-44 (1981) (prob-
lems are: uncertain status of assets, third party holdings, and dissipation).

12 Id, at 114,

'3 Recall the insightful words of Alexander Hamilton in “The Federalist” No, 1 at 35 (W. Ken-
dall and G. Carey edition): “[A] dangerous ambition more often lurks behind the specious mask
of zeal for the rights of the people than under the forbidding appearance of zeal for the firmness
and efficiency of government.”

14 See geng’rallg, P. Posner, “Economic Analysis of Law” § 7.2 (2d ed. 1977) o .
15 The Subcommittee also captiously objects to the introduction of the concept d(;rxve’c; from
in setting the forfeiture standard. Current law uses the phrase “acquired or maintained,” which
has been rightly read to be limited to tracing the illicit funds. See, e.g. United States v. Zang.
No. 80-227 (10th Cir. June 7, 1982) (available on Lexis, GenFed Libraray Clr.. File). Contrary to
the Subcommittee’s Report, I see no reason why “derived from” will not be given a similar con-

struction.
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mittee displays a distressing and an embarrassing ignorance of le is 16
should have read its Blackstone before it pontiﬁcitegd. Blackstone %:?éa};i;t%rlﬁlingg
the concept of forfeiture that existed at common law following a criminal conviction
for a felony.'” The concept is unfamiliar to the untutored, but it may be, at least on
the question of relation back, easily summarized: the forfeiture of personality and
realty related back to the time of the offense to defeat efforts to avoid the impact of
thﬁ consequences of the offender’s criminal conduct. Blackstone observed: 18

The forfeiture of lands has relation to the time of the fact committed, so as to
avoid all subsequent sales and incumbrances; but the forfeiture of goods ;md chat-
tels lpa;, no relation back words; so that those only which a man has at the time of
conviction shall be forfeited.* * * Yet if they be collusively and not bona fide parted
with, merely to defraud the crown, the law * * * will reach them * * *.”

_In -19’70, Cor}gress knew full well that it was drawing on this “ancient doctrine of
criminal forfeiture,” 12 when it passed the forfeiture provisions of RICO. Indeed, the
relatlon.back concept;-—which was a feature of in rem and in personam forfeitu,re~
‘e}nd which was applicable to personal and real property—was aptly described as

seicgléeéi doctrine” by the Supreme Court in United States v. Stowell 2° as long ago
as .

' RICO, however, modified the traditional rule in in rem forfeitures i -
ion. While the offender forfeits his interest in the criminal action,etshleneieléﬁzicfis};f
the criminal judgment was made subject to the “rights of innocent persons” under
18 U.S.C. §1963(c).2? Accordingly, the rights of third parties—victims or bonafide
purchasers for full consideration—are not cut off, as indeed they could not be in a
%rogetei;imsg gs to w_}&ch 1(:ihey v_vterle; not a pirty under basic concepts of due process.22

a e Subcommittee done its homework, it would n i -
ed view of either history or current law,23 @ not have offered such a distort

16 The history and law are ably traced in Note, “Ba i i itu —Bani
” 117,asIt‘,}’ %3 (%)lrnekll  Law are abl g(1977). , ne of American Forfeiture Law—Banished
“ . Blackstone, Commentaries on the Laws of England,” 374-81 (1769

Blackstone in the Co}‘omes was noted by Edmund Burke inga 1775 speech ‘ogﬁcghg‘ililiztsigiu\l»\srifgf

th(;esl\%gt};ir:aggusnltry. A.E. Dick Howard, The Road From Runnymede” at 131-32 (1968).
19 S, Rep. No. 91-617, 91st Cong. 1st Sess. 78-80 (1969)

”'20 133 U.S. 1, 16-17 (1890) (forfeiture of personal and real property) (forfeitu

.lmmed1ately upon the commission” of the offense and the rigl})lt fo t}i’c)e garopelrtyr ilf(?rii irsesr():lsags
thg lgrg‘geggnsusnt, %though tlt is not “perfectefii”funtﬂ a judicial decree so declares.)

re, “innocen persons” is not defined in RICO. In light of its li i

E:‘lause, 84 Stat. 94’,7’, it is not difficult, however, to see how it shoﬁld be rt:agbt%miarln;(l)gzsntgggtéﬁg

remedial purpose” of the Act. RICO was designed to help not harm, victims. Nothing in it
moreover, can be said to have been designed to make victims out of third parties who purchasé
property innocently from those whom they do not know to be corrupt. Accordingly, the construc-
tion of the phrase in the fext—victim or bonafide purchasers—is eminently reasonable

Ij: is all the more ironic, too, j:hat the Criminal Justice Section—and now the Houée of Dele-
gates—has suggested that the liberal construction clause be repealed. As such, the Association

?as gone on record as opposing one of most progressive reforms of the past one hundred and

ifty years. The common law rule of strict construction was first attacked by no less than

Edwagfi Livington in the farsighted reform code he drafted for Louisiana in between 1820 and
13325. T Livingston, Complete Works on Criminal Jurisprudence” at 231 (1873 ed) and 1I, id. 14
(“All pgn;al*”lawg _whatev)er are to be construed according to the plain import of their
words. * ). Livingston’s suggestion for Louisiana was followed by David Dudley Field in his
lnﬂq’entlgl draft codes of penal law and criminal procedure for New York. “The Code of Penal
Law” at blgCommmsmners on Practice and Pleading 1865) (“fair import”); “The Code of Criminal
Procedure” at 470-71 (Commissioners on Practice and Pleadings 1850) (“liberal construction”)
Field went beyond the abolition of strict construction and the adoption of “fair import” con-
struction in the penal code and advocated “liberal construction” for the code of criminal proce-
dure, noting that the old rule had ro support in any “principle of substantial justice, and
[its] highest aim, practically considernd, seem[ed] to be, to render that law inconsistent with its
spirit and as a consequence, absurd = .1 ridiculous” /d. In fact, 2 majority of state statutes today
ha§’ abolished t’l}e common law rule either by expressly aborgating it or adopting some variation
of "fair import” or "liberal construction.” The statutes are collected in Civil RICO at 245 n. 25
]Iatl ésrgégl?;rra551ng that the Bar Association has now been induced to turn its back on this lauda-

22 Zenith Radio Corp., v. Hazeltime Research, Inc., 395 U.S. 100, 110 (1969) (“It i
that one is not bound by a judgment in personam resulting from litigation i§1 w}i?c?ll%n;eigtxalz)é
degégnated as a party or to which he has not been made a party by service of process,”)

_ 2¥The Subcommittee's objection that the time of forfeiture in relation back is unclear is cap-
tious, It ta,w.’kes: but a glance in light of policy to see that RICO “begins” with the first act, “is
lc)gr:kplvif)eudld gét}tlot?};e s?cozgd atct),) aéld. “ends” vgth the last act. Accordingly, the time of relation

i e first act, but since no offense would i
tion back would not be an issue until the second act occurre%é committed by one act alone, rela-
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The Subcommittee also raises due process objections to provisions in the proposed
legislation that are designed to prevent the dissipation of assets upon the beginning
of a criminal investigation. It terms its view ‘‘beyond debate.” Nonsense. The Sub-
committee, once again, has not done its homework. It relies for its pre-restraint “ad-
versary proceedings’ position on Fuentes v. Shevin,2¢ and related cases. Can it
really be that it has not read Gernstein v. Pugh?2s

In Gerstein, the Supreme Court faced a constitutional challenge to Florida’s prac-
tice of initiating criminal proceedings by a prosecutive information, on which the
defendant could be required to post bail or held in custody, even though the law did
not require a preliminary hearing before a judicial officer for as long as 30 days.
The lower federal courts struck down the practice and required a “full panoply of
adversary safeguards—counsel, confrontation, cross examination and compulsory
process for witnesses.” 26 The Supreme Court, however, reversed, finding that the
issue of the probable cause to hold for trial could be “determined reliably without
an adversary hearing.” 27 “[HJearsay and written testimony”’ was found not to be
objectionable.?® The Court observed:

“Criminal justice is already overburdened by the volume of cases and the com-
plexities of our system. * * * A constitutional doctrine requiring adversary hearings
for all’ persons detained pending trial could exacerbate the problem of pretrial
delay.” 2

Sisg’niﬁcantly, the Court cites with approval the Uniform Rules of Criminal Proce-
dure (Proposed Final Draft 1974) and the American Bar Association Project on
Standards for Criminal Justice, Pretrial Release (1974), neither of which requires
full adversary hearings in connection with bail hearings. The Court also specifically
rejected the analogy to prejudgment procedures in civil cases, the issue involved in
Fuentes. The Court observed:

“Here we deal with the complex procedures of a criminal case * * *. The histori-
cal basis of the probable cause requirement is quite different from the relatively
recent application of variable procedural due process in debtor-creditor dis-
putes * * *. The relatively simple civil procedures * * * are inapposite and irrele-
vant in the wholly different context of the criminal justice system.” 3°

The Court also recognized that “a grand jury’s judgment lcould] substitute for
that of a neutral and detached magistrate * * *.” 3! Because the Subcommittee has
misstated or misunderstood the constitutional demands here, its voice ought not be
heard with the official sanction of the Association.

The Subcommittee also misstates the position of the Association, when it observes
that it “is already on record in favor of forcing the government to establish more
than the return of an indictment in order to obtain a restraining order.” Apparent-
ly, it refers to Recommendation No. 12 in reference to RICO that the House of Dele-
gate approved in August 1982. That recommendation, however, only suggests that
Rule 65 of the Federal Rules of Civil Procedure be followed in issuing pretrial re-
straining orders under 18 U.S.C. § 1963(b). Nowhere in the text of the Recommenda-
tion or its Commentary is there anything about what must be shown in the contem-
plated hearing or how it must be shown. Rule 65 itself only requires notice for a
preliminary injuction; it also only specifies the procedure obtaining temporary re-

24 407 U.S. 67 (1971).
25 420 U.S. 103 (1975).
26 Jd. at 119.

27 Id. at 120.

28 Jd. at 120-21.

29 Jd. at 122 n. 23.

30 Jd. at 125 n. 27.
81 Jd at 117 n. 19. The Subcommittee also captiously objects to the concept of substitutional

forfeiture where tracing is not possible. In fact, the concept is little more than the traditional
notion of an equitable lien to recover wrongfully taken property or to secure full recovery. The
idea is forward looking and ought to be codified in the statute.

Under present law, I think the government has the following options in a post-conviction
hearing under 18 U.S.C. § 1963(c), where the jury returns a forfeiture verdict:

“1. To seize the specie forfeited,

“9 To trace, under principles analogous to the enforcement of a constructive trust, the specie
into any of its current forms and to seize them as so transformed, or

“3 To execute against the defendant’s other property an equivalent money judgment, for
which it would have, in effect, an equitable lien.”

Obviously, such options would have to be exercised with due regard for the rights of innocent
persons. 18 U.S.C. §1963(c). As such, I do not view the proposed legislation as doing more than
codifying current law, although I recognize that its scope in dispute. For a discussion, but not a
resolution, of the issues, see United States v. Martino, 681 F.2d 952, 960-61 (5th Cir.) cert. grant-
ed on other grounds sub nom, Rosello v. United States. 51 U.S.L.W. 8497 (U.S. Jan. 11, 1983).
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‘s‘trai_ning orders without notice—‘‘clear appearance” of need based on “affidavit” or

verlﬁegl complalnt”, security (except by the United States), and a sound reason for
proceeding without notice for period of not to exceed 10 days. Nothing in Rule 65
sa)[;s v;ﬁat must be sllllown or how it must be shown.32

s the issues in the preliminary restraint hearing concerning pro ert; -

stantially the same as those in a bail hearing—neithger goes beh%ng tl'rl)e cgaigz Sc?r?e
make sure t.hat the defendant himself is available for sanction—no reason exis’ts to
treat them in substantially different fashion.?3 As the indictment establishes per-
sonal guilt for the limited purposes of setting bail, so, too, should the forfeiture spec-
ification of the indictment be a sufficient predicate for requiring the posting, for ex-
ample, of a performance bond. 18 U.S.C. §1963(b) (“enter such resf;raining
orders * * * or * * * the acceptance of satisfactory performance bonds”). In bail
he?rf}ngst, j;l'xle g}?ly question bef(‘;)re ff_;he court is securing the presence of the defend-
ant for trial; they may proceed information.** Suc iation’
Standards on Pretrial Release § 10-5.9.35 P, too, reflecta the Association’s
_ To the‘degree that the Subcommittee’s Report argues for a different approach, it
1s Inconsistent with the Association’s Pre-Trial Release Standard and, more imp’or-
tantly, it adopts the indefensible position of according more protection to property
than to liberty! It would, moreover, undermine the salutary policy of limited pre-
trial discovery reflected in Rule 16 of the Federal Rules of Criminal Procedure. It
ou%}};t tg b;, therefore, rejected. .

. The Subcommittee has taken a defensible position in only in major —
rights of third parties. I fully agree here that nothing in the cxb'liminal fqorfe?:L??e ptxl}o?
ceedmgs'cax.l prejudice their rights.% Far from having to petition the attorney gen-
era} to vindicate their rights, the attorney general should have to bring a quiet title
action to cut them off. Accordingly, it would be appropriate to recommend that 28
U.S.C: §.2409 bga amended to apply to personal as well as real property and that it—
or a similar quiet title proceeding—be provided for both the attorney general or pri-
vate parties potentially agrrieved by the criminal Jjudgment in reference to the de-
fendant.37?

Finally, I agree that if 18 U.S.C. §1963(c) does not alread rotect t i
victims, the statute should be amended to assure that a victiil l;1as a su};grir(;l%'rh}fzs'og{P
erty right to any Property obtained by the government by forfeiture.?8

I have filed this dissent only reluctantly. It would have been better if more time
could have been devoted to working out the Subcommittee’s views and reflecting
.thern in thp majority report. Nevertheless, if the Subcommittee wishes to rush to
ﬁxdtgrrtx;lent, it must accept 1flheties;:;)nsibility for its errors of history, law, and policy.

u ere is no reason w e Associati i
o graor® 15, 1o, reasol y on ought to present them publicly to the

82 See generally, 11 C. Wright and A. Miller, Federal Practice and Procedur
3 , . A , e § 2949 pp. 470-
83_(1_973). erg}}t.and Miller obsqrve: [As a] preliminary injunction only has the§effect gfp main-
‘tie%mng the positions of the parties until trial [, trial type standards should not apply.]” Id. at
a3 I fully recognized that the developing case law stands agai i
: 2 . gainst this argument. See, e.g.
United States v. Spilotro, 680 F.2d 612 (9th Cir. 1982); United States v. Veon%u53§nF.Su;ep. e2§7’
(E.D. Cal. 1982). I can only say that these cases are wrongly decided, and Congress should, as the
proposed le_glslatlon will, change the law. I do not see how forfeiture can realize its objective if it
unax:ecessanl'y becomes a remedy too procedurally complicated and onerous to use.
§ee Ba}l Reform Act of 1966, 18 U.S.C, § 3146, particularly (f) (“need not conform to the
rules” of evidence); Un;ted States v. Grawe, 689 F.2d 54, 56-58 (6th cir. 1982) (pretrial bail denied
baggd on hearsay showing of danger to witness in RICO prosecution).
' The Standards on xl'[elease nowhere require the prosecution to justify the charge. The hear-
ing need only focus on s,z’afety to the community, the integrity of the judicial process [and] the
gsefigizntt;i reappeax;a?_ce. Sfiangard § b1(1)—5.9(c) Subdivision (V) also provides that the “Rules re-
! e presentation and admissibility of evide f i
Boverning other prelimimmey wramissibi] ity o nce of pretrial should be the same as those
36 See supra n. 22,
37 Such a procedure should, of course protect the defendant’s constituti i j
A ] ) ) onal right t
trial. Cf. U{nted 'States v. One 1976 Mercedes Benz, 618 F.2d 453 (Tth Cir. 1980) (inriim fq;)rfiiﬁxl;}e’
of 3;:’eésonahty Isglzeg on land requires jury trial).
ee, e.g, Fla. Stat. Ann. §895.04(7)(b) (Supp. 1982) (“Any injured person shall h igh
or claim to forfeited property or to the proceeds derived theref g for o ony rihiter
claim the state has in the same property or proceeds.”) sreftom superior to any right or
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ADPA,
Washington, DC, July 6, 1983.
Hon. WiLriam J. HUGHES,
Chairman, Subcommittee on Crime, Committee on the Judiciary, House of Represent-
atives, Washington, DC.

DEar REPRESENTATIVE HuGHES: On behalf of the membership of the Alcohol and
Drug Problems Association (ADPA), I am submitting for consideration by your sub-
committee the enclosed statement concerning H.R. 3299, the Comprehensive Drug
Penalty Act of 1983. ADPA supports the provisions regarding civil forfeiture and
encourages the extension of funding to include drug abuse treatment services.

Please contact us if you wish additional information.

Sincerely,
Rocer F. STEVENSON, Executive Director.

STATEMENT OF ALCOHOL AND DRUG PROBLEMS ASSOCIATION

The Alcohol and Drug Problems Association, ADPA, feels well qualified to com-
ment on this proposed legislation: We are a membership organization composed ex-
clusively of programs and individual professionals who provide a broad range of al-
cohol and drug abuse services to the population at large and especially to those suf-
fering from addiction to these substances. Many person believe that addictions and
addiction-related diseases and handicaps are America's most serious public health
problem.

ADPA endorses the concept that assets and profits derived from illegal drug traf-
ficking should be utilized, in part, to support activities in the area of drug enforce-
ment.

We would encourage the subcommittee to amend the proposed legislation to allow
for the direct funding of additional drug abuse treatment capacity. Arresting and
incarcerating chronic drug abusers engaged in criminal activities is only part of the
solution to the problem. We would suggest that a better approach for many such
persons involve effective treatment so as to restore them to productive roles within
society. For many, unfortunately, the prison system does not provide the adequate
level of rehabilitative services which are needed.

Treatment for the drug-addicted criminal offender has been shown to be an effec-
tive approach. A report from the National Institute on Drug Abuse, for example,
has indicated a “sharp decline in arrests” among participants in long-term treat-
ment programs. Data provided by ADPA member programs supports this finding.

Cost-benefit research has shown that the cost of treatment for drug addiction is
less expensive and more effective as regards recidivism than is incarceration. A
Pennsylvania study, for example, demonstrated a savings to the state of more than
$9 million dollars by using this alternative.

Treatment programs for drug-addicted persons lacking private or third party
means to cover costs must rely heavily on public support. However, federal support
for drug addiction treatment has fallen by one-third since 1980. Many states, too,
have been forced to reduce their levels of support.

It is crucial that this trend be reversed so that the treatment community can
function as an effective partner to the law enforcement community by getting as-
sistance to those who will benefit from it.

To conclude: ADPA strongly urges that H.R. 3299 include a provision to channel
funds realized as a result of the civil forfeiture of illicit drug related or procured
assets into providing additional treatment capacity for drug-addicted criminal of-
fenders.

Mr. SmrtH. Thank you. Gentlemen, I also want to thank you. Mr.,
Pruss, I apologize. This happens all the time, but those of us that
have been in this fight for a long time, like you have, are very con-

cerned about that, as well as my staff and I.

Your name and address are here on record and we will be work-
ing further with that as far as the possibility of doing something
about sharing of that.

Lieutenant Hedlund, and Sergeant Haas, I appreciate your ef-
forts. As a member of the Organized Crime Council in Florida for a
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number of years, I worked very closely with FIU and was very in-
volved in getting the intelligence gathering, intelligence collection.

I was one of those who was trying to get a State fund to pay for
the cost of what FIU was taking out of local law enforcement agen-
cies. So we would like to thank you both for coming and for the
work that you have done in that area and the work that you con-
tinue to do, and I know that notwithstanding the battle that you
have on your hands constantly, you are doing a great job.

We appreciate it very much. Thank you.

The hearing is adjourned.

[Whereupon, at 3:15 p.m., the subcommittee adj .
the call of the Chair.] mittee adjourned subject to
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COMPREHENSIVE DRUG PENALTY ACT

FRIDAY, OCTOBER 14, 1983

House oF REPRESENTATIVES,
SUBCOMMITTEE ON CRIME,
COMMITTEE ON THE JUDICIARY,

Washington, DC.

The subcommittee met, pursuant to call, at 9:05 a.m., in the
Broward County Commission Chambers, Broward County Court
House, Fort Lauderdale, FL, Hon. William J. Hughes (chairman of
the subcommittee) presiding.

Present: Representatives Hughes, Smith, Sawyer, and Shaw.

Staff present: Hayden Gregory, counsel; Edward O’Connell, as-
sistant counsel; and Charlene Vanlier, associate counsel.

Mr. HugHES. The Subcommittee on Crime will come to order.

Good morning and welcome to the subcommittee’s hearing this
morning. The Chair has received a request to cover this hearing in
whole or in part by television broadcast, radio broadcast, still pho-
tography, or by other similar methods. In accordance with commit-
tee rule 5(a), permission will be granted unless there is objection. Is
there objection?

Hearing none, it is so ordered.

Today we are looking at a subject of much significance, the Com-
prehensive Drug Penalty Act of 1983 [H.R. 3299], and at problems
involved in the management and disposition of seized criminal
assets. Some of the problems are legal, and may be alleviated by
this legislation. Others are human or systemic in origin, and they
must be corrected by the persons who run our criminal justice
system.

As a matter of general background, at the present time we are
faced with the ridiculous situation where drug dealers have been
able to accumulate huge fortunes as a result of their illegal activi-
ties and the sad truth is that the financial penalties for drug deal-
ing are frequently seen by dealers as only a small cost of doing
business. For example, under current law the maximum fine for
many serious drug offenses is only $25,000.

The Comprehensive Drug Penalty Act of 1983 will substantially
reform these fines and bolster forfeiture procedures. H.R. 3299
would increase tenfold and more the fines for major drug traffick-
ing offenses and empower the courts to impose an alternative fine
of up to twice the gross profits of the criminal enterprise. The bill
also provides, for the first time, criminal forfeiture provisions for
all Federal felony drug cases.

Additionally, the measure would create a presumption that all
property acquired by major traffickers during the period of the
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criminal enterprise are the fruits of drug-related crime, if no legiti-
mate source for the property exists. The courts would also be grant-
ed greater power to forefeit the fruits of drug-related crime, includ-
ing land and buildings, and authorizes them to restrain the trans-
fer of property which might be subject to forfeiture pending the
outcome of the trial.

However, it is not only our responsibility as Members of Con-
gress to give law enforcement new tools such as H.R. 3299 in our
fight against the cancer of drugs, but we must also ensure that law
enforcement is doing the best job possible with tools that are avail-
able. In doing so, we must be able to learn from analogous suc-
cesses at the State and local levels, which have valuable experi-
ences to share, and we will do this today.

In this connection, a recent GAO report found that the Govern-
ment may have incurred losses of as much as $28 million by ne-
glecting boats, planes, cars, and other items seized from drug traf-
fickers under present law. While it is clear that we must increase
the Government’s ability to seize drug-related assets, it also makes
sense to make certain that valuable boats, planes and cars are not
left to rust, rot, decay, or be vandalized subsequent to their seizure.

I might say that the problem, as we sense it, and I think that our
visit to some of the storage areas yesterday pointed it out, is over-
whelming. It is often beyond the ability of the law enforcement
agencies to actually attempt to protect and store the property
under present law.

If, as we propose in H.R. 3299, we greatly increase forfeiture and
other economic attacks on drug trafficking, we must endeavor to
ensure that there are efficient administrative and judicial proce-
dures along with improved Federal and State relations in place
prior to its passage to facilitate its eventual execution.

In this regard, I would hope the witnesses, along with their writ-
ten testimony, could address the following questions:

One, what is wrong with the present forfeiture process?

Two, what administrative or executive changes could be made,
without legislation, to solve some of these problems?

Three, what improvements can be made in the administrative
procedures of H.R. 32997

The witnesses have already shared with us copies of their state-
ments, and I hope that they will be able to summarize their state-
men, so that we can get right into the questions on some of the
problems and experiences which they have had here in south Flori-
da. I look forward to hearing from the witnesses.

I hope that this hearing will enable us to do an even better job in
trying to provide the kinds of tools that are needed and perhaps
provide the kind of oversight that this committee needs to make
sure that the process is working effectively.

At this time I would like to recognize the ranking Republican
member of the subcommittee, Hal Sawyer of Michigan, who has
been basically my partner for some 3 years. He is a former prosecu-
tor in the Grand Rapids, MI, area, a very fine lawyer, and I think
has developed in the years that he has been in the Congress a
great deal of credibility in this whole area of law enforcement. He
is indeed a lawyer’s lawyer. Hal.
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Mé' SAwWYER. Thank you very much, Mr. Chairman, for your kind
words.

The purpose of the hearing, as the chairman has stated, is to
study and see what we can learn from the new Florida laws which
apparently are far more streamlined than our Federal laws are in
the nature of forfeiture. Since basically smuggling and trafficking
is an economic crime, people are entering into it to make money, it
is only suitable that some of those assets and moneys that are de-
rived from them be turned around to be used in the prosecution
and bringing to justice of the people that are doing it. It has kind
of a nice ring to it to be able to do that, and the forfeiture laws are
potentially one great way of doing this.

The Federal laws are woefully inadequate. In order to forfeit
anything over $10,000 we have to go to court to do it. The average
time is in excess of 18 months, even if it is prosecuted vigorously.
We have an administrative forfeiture procedure, but that is limited
to what can be done very rapidly, in 6 to 8 months. But that is lim-
ited to items under $10,000. Of course, it is relatively useless with
respect to planes or boats, which are the big normal conveyances.

Also we have no way for the agency that did the seizing to recov-
er its costs of maintenance or preservation during the period pend-
ing disposition, unless it can make a sale during the same fiscal
year that it accomplished the seizure, and unless there is a surplus
or a profit in the situation, they get more out of the asset than
they spent taking care of it, and there is no way that they can
transfer over on a loss on one asset to take it out of a profit of an-
other asset. So what we need is a fund, because obviously there is
no incentive on the part of the agency to take out of its own oper-
ating funds moneys that it may never get back. Consequently, the
values of the property are going down.

We saw on the one hand a group of newly seized airplanes here
at Fort Lauderdale under the state law, where they anticipate that
those that aren’t released to legitimate claimants in a reasonable
period could perhaps be converted as quickly as some 90 days, and
perhaps in the worst case maybe up to 6 months.

On the other hand, we went down and spent most of yesterday
looking at rotting boats and deteriorating boats, a number, some
479 of them that the Feds have seized. Some of them have been
there for as long as 8 or 9 years and obviously they are greatly
losing their value. So, obviously, we have to do something with the
Federal law. Florida, at least for the moment, appears to provide a
good model, and maybe we can plagiarize some of it and improve
the Federal law.

I also just want to thank Clay Shaw for his work in organizing
these hearings and bringing us down to see what is happening here
with the accumulation of planes, boats, and everything else. It is
certainly an eye opener to come and see it. I don’t think this hear-
ings can give you the full impact as going and having a look at it.

Thank you very much.

Mr. HugHgs. Thank you.

Our colleague, Larry Smith, is a new Member of Congress. As
you know, this is his home, representing the 16th District in the
Congress. In the short time that Larry has been in the Congress, he
has distinguished himself as an expert on the criminal justice
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system. He spent a number of years, as you well know, in the Flori-
da Legislature, where he chaired the criminal justice subcommittee
and was, in fact, the author of the forfeiture legislation that has
been so effective in Florida, and which has been the model for
other States, and indeed the Federal Government to follow.

Larry, we recognize you for such comments as you want to make,
and thank you also for your efforts in bringing us here.

Mr. SmitH. Thank you, Bill.

I want to thank the subcommittee for taking the time to come
down on behalf of Congressman Shaw and myself as well as for the
United States of America, because I think it is very important that
people realize that what we have here is nothing more than just a
gigantic pile of deteriorating assets that could be turned around
and used against the people who have in fact been causing us this
terrible grief.

The money that is being spent by them on these assets for use in
drug running, drug smuggling, and the sale of drugs could be effec-
tively turned around as a weapon used by law enforcement at the
Federal level, like it is at the State and local levels, in combating
those very people from whom the assets were seized.

Yesterday I heard testimony before the Select Committee on

Narcotics, in West Palm Beach, about what we could do with some
of the money we seize from contraband, from the sale of contra-
band or from cash that is seized, by way of funding programs for
drug abuse education and substance abuse education in the schools,
trying to curb the demand, as well as like right here in Broward
County, where the sheriff’'s department, Fort Lauderdale and Hol-
lywood Police Department and all the others are using planes,
boats; and cars which have been seized by virtue of the depart-
ment’s continuing effort against drug smugglers. That is now being
used to help enhance their efforts.
_ Many times, unfortunately, the drug smugglers, the people creat-
ing the problem, are in fact better equipped than the law enforce-
ment agencies. Their boats are faster and more numerous. Their
planes are better equipped with better radar and communication
devices. They have the fastest cars. Just in general, even such
things as ultra, whatever they call those nightscopes, where literal-
ly they can operate by looking through things and seeing every-
body in totally blacked out settings, which our own police agencies
don’t have.

So I think that it is extremely important that we follow the lead
at the Federal level of what has been happening certainly here in
Florida and in other places around the country, and get to the
point where we can have these assets converted to our use. I think
it 1s very important. Literally millions of dollars, as many of you
saw yesterday and I had seen previously, millions of dollars are rot-
ting away, just sitting there unused because of the lack of manpow-
er in that there aren’t enough judges and there aren't enough pros-
ecutors to file the petitions, have the hearings, take title to these in
the Government’s name, and then use them or sell them off.

The really sad part is that most of these hearings would be de-
faults. There isn’t anybody coming in to complain once the boat is
seized. They don’t ask for it back. They just sit there. If we did this
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in an expeditious manner, certainly our law enforcement agents
would have a tremendous amount of additional assets to work with.

I am happy that the subcommittee and you as chairman are
here. I commend you for the work that you have done. I want you
to know that I will continue to support your efforts. As I just indi-
cated to you, almost every bill you have filed I am a cosponsor of
and I will continue to do that.

Mr. HucHes. I appreciate that.

The Chair now recognizes the distinguished Member of Congress
from the 15th Congressional District. Clay Shaw joined our subcom-
mittee this year, although he has been on the Judiciary Committee
since coming to the Congress. I really did not get to know Clay
Shaw on a personal one-to-one basis until we were getting ready to
go to the floor on the posse comitatus bill. Clay took a tremendous
interest in that legislation. He and Charlie Bennett of Florida, as a
matter of fact, provided invaluable assistance to the subcommittee,
both on the floor of the House and in the conference committee to
ensure that we would pass a strong bill.

It is a bill that is now heralded as one of the major landmark
measures that assist law enforcement in attempting to curb drug
trafficking. In the time that he has been a member of the Subcom-
mittee on Crime, he has been of invaluable assistance to us, as has
Larry Smith, Charlie Bennett, Bill Lehman, and others of the Flor-
ida delegation such as—Claude Pepper, Dante Fascell—the all have
been of invaluable assistance in moving legislation through the
Rules Committee to the floor of the House that bears upon the
problems of the law enforcement community.

We are delighted to be in Florida with you today, Clay, We
thank you for making this hearing possible, and the Chair recog-
nizes you for such remarks as you want to make.

Mr. SHaw. Thank you, Mr. Chairman.

I would like to add my welcome to Larry’s, your coming to
Broward County. We are extraordinarily proud of our county, and I
want to thank the county commissioners for the hospitality they
have shown us not only in using these chambers, but yesterday in
providing us with transportation down to, I think, what developed
into an extraordinary day in the city of Miami.

I would also like to thank Sgt. Mike White and the Fort Lauder-
dale Police Department for their assistance yesterday in viewing
the aircraft and giving us a summary of Florida law and the proce-
dures going about in the seizure of those particular aircraft.

Yesterday the U.S. Customs I think really did provide us with an
absolutely extraordinary view of how not to do things. Mr. Sawyer
mentioned in his opening remarks, we are presently holding just in
the southern district of Florida approximately 479 vessels, which
range from small boats to ships, which are doing nothing but rust-
ing away. We saw many boats yesterday that have already in-
curred dockage fees in excess of $50,000, and I am talking about
boats now that have a value of probably less than $10,000, and that
value actually decreases at this time.

Our laws are archaic. I want to congratulate the chairman and
Mr. Sawyer for the leadership role that they have given in trying
to make some change in the Federal law.
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You have also covered the fact that the conveyances valued over
$10,000 require forfeitures in the courts. We would like to point out
that raising that $10,000 limit would require the Congress to pass
legislation.

The third part of our report deals with caring for and protecting
seized conveyances. Some discussion has already pointed out that
need.

The Congress could improve the current funding process by
changing the current item-by-item arrangement to a group basis,
by creating a special fund or funds from the sales proceeds of all
forfeited conveyances, which could be used to cover the storage and
maintenance cost of all seized items.

The fourth point in the report points out the need for more con-
gressional oversight over those conveyances that are used by law
enforcement agencies. Along those lines we believe that the Con-
gress has little control over the agencies’ use of forfeited convey-
ances or new acquisitions, such as those made through Custom’s
program of sale and exchange, because these are basically outside
the congressional authorization and appropriation process. And a
use of a special fund, which the Congress would create through leg-
islation that could be passed to purchase the needed conveyances
should be subject to congressional approval. We believe this would
eliminate some of the assets not well suited for law enforcement
agency needs but which are seized and put into use.

There is also another point that more and better information is
needed by all the law enforcement agencies on exactly what is hap-
pening with their seizure activities, the kinds of assets that are
being seized, how many, locations and values, and processes that
the agencies go through.

We made several recommendations to Treasury and Justice to
improve their management of seized conveyances. They have
agreed. They have advised us that they will be implemented. But
we also believe that legislation is needed to alleviate the basic
causes of the major problems.

We recommended in our report that Congress raise or remove
the administrative forfeiture limit to shorten the forfeiture time
and thus reduce storage and depreciation expenses. To improve the
funding mechanism for storage and maintenance and for the pur-
chases of needed conveyances, we recommended the creation of spe-
cial funds from the sales proceeds of forfeited items.

We also recommended that the agencies report to the Congress
the number and value of forfeited items that they utilize so these
acquisitions can be easily monitored by the Congress.

The proposed bills, H.R. 3299 and H.R. 3725, which you are con-
sidering, are generally consistent with the recommendations in our
report. However, some differences exist. For example, H.R. 3299
does not include the proceeds from INS forfeitures in the special
fund for Justice. We believe INS should not be ignored. Also, it
would not allow the agencies to use the special funds to purchase
new conveyances, whereas we believe that the proceeds in all the
special funds should be available in the manner specifically provid-
ed for in annual appropriation acts for the acquisition of new con-
veyances by law enforcement agencies. Allowing the agencies to ac-
quire new, efficient, and often less expensive vehicles, boats, and
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U.S. GENERAL ACCOUNTING OFFICE

planes would discourage the continued use of less efficient and
WASHINGTON, D.C. 20548

often luxurious ones.

To reiterate for a moment, the value of conveyances decrease
dramatically before they are sold. The time it takes for the Govern-
ment to acquire title through the forfeiture process is lengthy.

The agencies have little incentive to properly care for the con-
veyances, and the Congress has insufficient oversight of the agen-
cies’ seizure operations and use of forfeited conveyances. Mr. Chair-
man, that is a quick summary or highlights of the statement. We
will be pleased to answer any questions.

[The statement of Mr. Lauve follows:]

FOR RELEASE ON DELIVERY
EXPECTED AT 9:00 a.m.
Friday, October 14, 1983
" STATEMENT OF
RONALD F. LAUVE,
SENIOR ASSOCIATE DIRECTOR
GENERAL GOVERNMENT DIVISION
BEFORE THE
SUBCOMMITTEE ON CRIME
b COMMITTEE ON THE JUDICIARY
? U.S. HOUSE OF REPRESENTATIVES
on |
THE CARE AND DISPOSAL OF
FORFEITED CONVEYANCES

BY LAW ENFORCEMENT AGENCIES

Mr. Chairman and Members of the Subcommittee: B

I welcome this opportunity to appear before you today to

discuss our recent report on the care and disposal of cars,

boats, and planes seized by Federal agencies in their efforts to

enforce the law.

As you know, the Customs Service, the Immigration and

) Nétﬁrélization Service (INS), and the Drug Enforcement Adminis~

tration (DEA) are constantly involved in the increasingly more
difficult struggle against the importation and transportation of
illegal aliens, narcotics, and various other forms of contra-

band. These agencies nearly doubled the number of conveyances
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seized from fiscal year 1979 to 1980. As of April 1982, we

identified over 4,500 conveyances, valued at $82.1 million,

were held by seven law enforcement agencies. This included

3,665 vehicles, 692 vessels, and 161 aircraft.

As discussed in our report, we found several problems.
Specifically:

~—the value of the conveyances decreases dramatically

before they are éold; . -

—-—the time it takes for the Government to acquire title isg

lengthy;

~—agencies have little incentive to properly care for the
conveyances; and

-~the Congress has insufficient oversight of the agencies'
seizure operations and use of forfeited conveyances.,

In the remainder of my statement T will briefly touch on

each of these areas.

CONVEYANCES DEVALUE DURING
THE FORFEITURE PROCESS

w

Our first point is that seized conveyances devélue substan-

tially from aging, lack of care, inadequate storage, and other

factors while awaiting forfeiture. Frequently, engines freeze,

batteries die, seals shrink and leak o0il, boats sink, salt air

and water corrode metal surfaces, barnacles accumulate on boat

hglls, and wipdows crack‘from heat. Also, on occasion, vandals
steal or seriouély damage conveyances.
The average difference between value at the time of seizure

and sales price for conveyances sold in fiscal year 1981 for the

four regions that we reviewed was $800 for vehicles, $37,800 for

that
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boats, and $42,700 for aircraft. These differences might be
partly attributa