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ABSTRACT

The following report analyzes and discusses the findings of a twenty~two
month study of plea negotiation in juvenile court. The study was conducted in

v

Philadelphia.

The research poses a number of significant observations. First, plea bar-
gaining has been a badly defined and wrongly documented phenomenon. Changes are
recommended in order to truly understand and explain plea negotiation. Second,
plea bargaining exists in a number of forms in juvenile court. Even more impor-
tant, a larger concept, mitigated justice, accounts for the juvenile court's
heavy reliance upon informal resolution of cases. Third, juvenile court judges
divide into one of three legal-oriented groupings which seems to influence their
plea bargaining behavior, Defense attorneys and prosecutoré plea bargain for
many different reasons in juvenile court. At the same time, there are many ob-
stacles frequently standingfin the way of completing a deal in juvenile court,
Juvenile court pergonnel have not tended to respond vigorously in ascertaining
the fairness, accuracy and voluntariness of juveniles' guilty pleas. Finally,
contrary to established doctrine, plea negotiation can be philosophically accom-

modated in juvenile court practice.
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INTRODUCTION: THE PROBLEM OF STUDYING PLEA NEGOTIATION IN JUVENILE COURT

There are two fundamental problems which must be addressed before we
can begin to examine plea negotiation in juvenile court. The first dif-
ficulty lies in plea negotiation itself. 1In many respects it is relative-
ly easy to understand in that it involves little more than a defendant's
decision to plead guilty pu}suant to an agreement he has reached by nego-
tiating with a state official.1 As a result of careless treatment in the
field and in the literature, however, plea negotiation is one of the most
complex and most misreported topics of contemporary criminal justice. The
many classificatory and empirical impediments to understanding plea nego-
tiation are explicated and resolved in Chapter 1.2

The second obstacle concerns the dilemma facing anyone who associates
plea negotiation with the juvenile court. Simply stated, the two insti-
tutions do not seem to belong in the same sentence let alone in the same

building. Chapter 2 explores the immiscible nature of plea negotiation

in juvenile court. The data collected as a result of this study will re-
solve this problem.

Negotiation appears to have as much, if not more, of a role in the
contemporary legal world as the traditional concepts of advocacy and liti-
gation. It seems that compromise and settlement dominate nearly every
facet of law, whether it is civil or criminal. This study demonstrates
that negotiation has invaded yet another legal forum: the juvenile court.

The following report documents the who, what, where, and why of plea nego-

tiation in juvenile court.

2

CHAPTER 1: MAKING SENSE OF PLEA NEGOTIATION

When it is reduced to its basic elements plea negotiation is merely

one of a number of methods through which criminal disputes are resolved.
Plea negotiation is, nevertheless, an extremely controversial item. It
is desperately defended and vehemently attacked by those who see plea
negotiation, alternatively, as the salvation or the damnation of the
criminal justice system. Others regard plea mnegotiation more dispassion-
ately, claiming the system can survive with or without it. - The subject
obviously evokes a broad spectrum of pérspectives and emotions. It

should not be surprising, then, that there is considerable ambiguity and

debate concerning virtually every aspect of plea negotiationm.

A. Search For The Proper Title

There is even uncertainty as to what to call plea negotiation.
The practice has been.given, during the last several decades, an
assortment of names, none of which is completely appropriate. Plea
negotiation was originally known as compromising or settling a
criminal case (Miller, 1927: Polstein, 1962). These words are
too broad to provide an adequate description of the exchange that
occurs, however. For example, a compromise or settlemént can be
achieved in a case without a plea of guilty. Furthermore, these
terms can be easily manipulated to iqsinuate impropriety (e.g.,

justice is compromised, the defendant's case was settled).

Lesser pleas (Weintraub and Tough, 1942), another older phrase,
fails to accommodate sentence arrangements where the level of charge

is not adjusted. Plea copping (Kuh, 1966) was probably a popular term

at one time among convicts and some court personnel. It does not de-

scribe the interaction between the state and the defendant, however.



Moreover, as a street-oriented derivative of stealing, plea copping
is unattractive in its own right, and can be misconstrued as the

defendant's ability to "get over" on the system.3 Plea agreements
(ABA, 1968) has never been exténsively used, perhaps because it is

too passive to capture the hard-line dealing (and coercion) that

sometimes occurs.

Perhaps the most derogatory title that has been given to the de-
fendant's bartering his guilty'plea is plea gambling. By pleading
guilty the defendant gambles in two capacities. First, he wagers that
the state can establish his guilt without his assistance. Second,
the defendant calculates that he is better off, for whatever reasons,
not contesting the state's case. According to this account, however,
nearly every type of guilty plea is gambled.5 Thus, plea gambling
has too general an application to be of use in defining solely the
negotiated guilty plea. Furthermore, it evokes a negative image
(Weinreb, 1977: 85), and, understandably, is only sparingly used

(Scott v. United States, 1969).

Plea bargaining is the name most frequently attributed to the
state's dealing for guilty pleas. Unfortunately, it, too, 1s pejora-
tive (e.g., the system bargains with criminals). Moreover, bargaining
is a middle of the road term. It is too strong to describe the nu-
merous deals that are accomplished almost amtomatiéally. It is too
weak to portray the many "bargains' that are secured through exces-
sive pressure and threats. Finally, it is arguable that often neither

6
party has actually been the recipient of a bargain.

Plea negotiation is a recent innovation that is less inflamma-

tory, if not less misleading, than the other titles. Like bargaining,

b i e
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negotiation fails to capture the extremes: the routine deal and
the coerced bargain. Nevertheless, next to plea bargaining, plea
negotiation is the most widely recognized name. Due to their fa-
miliarity and to the absence of a satisfactory alternative, plea
negotlation and plea bargaining will be used interchangeably through-

out the remainder of this report.

Definitional Hurdles

At least if we agree what to label plea negotiation we can turn
our attention to its more important definitional problems.7 The
trouble centers around the countless different ways in which plea
negotiation is defined throughout the country. Plea bargaining has
been constantly scrutinized since at least 1956 (Newman, 1956).

Nevertheless, no single definition of plea negotiation

is universally accepted by practitioners in
the field. On the contrary, there is a va=
riety of special definitions of this phenome-
non and special uses of this phraseology, not
only between but within jurisdictions (Miller
et al., 1978: 1).

Generally, there are two sources of difficulty that pertain to
definition. First, there is little agreement as to what to include
and what to omit from the phrase plea bargaining. Definitions range
from the overly-narrow to the excessively-broad. Second, there is
only marginal concurrence in how to organize the substance of plea
negotiation. For the sake of convenience these interrelated problems

will be considered in reverse order.



Typology Troubles

A conclusive indication that plea negotiation labors under
definitional constraints is the disorganized manner in which
plea bargain typologies ha&e been constructed. Observers have
intertwined the three major axes of plea negotiation (the who,
the what, and the how) into various convoluted types of plea
bargaining., For example, the Georgetown Institute of Criminal
Law and Procedure recently conducted a nationwide survey of
plea negotiation and determined that there are two types of
plea bargaining: explicit and implicit.8 While implicit was
largely ignored, explicit bargaining was further subdivided
into five types which are different combinations (and further
subcombinations) of who negotiates (i.e., the judge and/or the
prosecutor) for what plea bargains. Charge mbdifications and
sentence recommendations were cited as the two typeswof plea
bargains (Milier et al., 1978: xiii-xiv).

Writing on his own, one of the Georgetown study partici-
pants argued for the adoption of a "four dimensional cross-
classification that reveals the variety of plea bargaining sys-
tems...(McDonald, 1979: 387-338)." He amended the Georgetown
formula by adding a fourth (whether the agreement is treated as
a legal contract) and fifth (the amount of haggling permitted)
axes to the typology network (id.:386). Meanwhile, one source
concentrated solely on the who criterion and identified only

two forms of plea bargains: prosecutorial and judicial (McCoy

"and Mirra, 1980: 896-898).

7

Alschuler focused mainly upon the same material as the
Georgetown study and fashioned "four types of plea bargaining
systems, in each of which the trial judge assumes a different
role (1976: 1061)." 1Imn a&dition, he introduced a unique fac-
tor (or a sixth typological axis) in his framework: the spe-
cificity of the judge's promise (id.: 1061).

Actually, only the imagination limits the number of vari-
ables (axes) upon which plea negotiation can be seen to ro-
tate.10 Restraint is surely necessary; otherwise, academic
chaos prevails. Clarity would seem to dictate that when we
talk of the types of plea bargains we should restrict our dis-
cussion to the what criterion. What is it that is exchanged
for a plea of guilty? 1In addition to the guilty plea, what
else i1s bargained? The answer produces only two types of plea
bargains: charge and sentence bargains éComment, 19563 205-
206; Moley, 1928: 122-123; Vetri, 1964: 898; Alschuler, 1979a:
3, 1979b: 213). There are, in turn, a number of different charge
and sentence bargains, but they should not be juxtaposed with who
does the negotiation. They are independent also of the method
through which the negotiation takes place, which brings us di-

rectly to a related obstacle in defining plea bargaining.

Plea Bargains Without Bargaining

In retrospect, the decision to classify a guilty plea based
on the defendant's hope that the judge will reward his plea as
"implicit" plea bargaining was unfortunate (Newman, 1966; Heumann, -
1975). It is a supposed plea bargain that lacks an essential com-

ponent: bargaining. Actually, the "implicit" plea bargain does
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not represent another method of plea bargaining. Rather, it is
another type of guilty plea since it is the guilty plea and not
bargaining that the two items have in common. Althbugh it is

only one of a number of guilty pleas that are incorrectly iden-

tified as plea negotiation, the "implicit" plea bargain warrants

special treatment.11

Inasmuch as the guilty pleas in "implicit" plea bargaining
are not physically bargained, identifying them as such exagger-
ates the number of guilty plesas that are supposed to have been
obtained through plea negotiation.12 Attaching the phrase to
non-negotiated guilty pleas forces plea bargaining to accommo-
date very dissimilar activities. Consequently, a definition,
which attempts to account for these varied events, ends up so
vague as to be of limited practical use. For example, the

Georgetown survey described plea negotiation

as the defendant's agreement to plead guilty
to a criminal charge with the reasonable ex-
pectation of receiving some consideration
from the state (Miller et al., 1978: 1-2).

This may be an acceptable version of what is involved, generally,
but it offers little detail of what ocecurs, especially in expli-

cit plea bargaining,13 and it provides no clue as to whether the

‘describer is talking about "implicit" or explicit plea negotia-

tion.
Employing the one term (plea bargaining) to describe the two
types of guilty pleas encourages observers to regard all guilty

pleas as an undifferentiated mass, the ‘entirety of which is at-

tributed to pleé“negotiation. This is conceptually and quanti-

tatively incorrect, particularly because some guilty pleas are

7
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neither "implicit" nor explicit plea bargains.14

This is not to imply that "implicit" plea bargaining com-
pletely distorts the predictable exchange between defendant
and judge. Admittedly, thére is an "understanding" that the
judge will ordinarily sentence the defendant more leniently
because the latter has decided to forego rather than to demand
trial. Judges tend to sentence guilty pleas differently for a
variety of reasons (Comment, 1956). Consequently, it can be
said that a defendant who pleads guilty usually enjoys a re-
warding "arrangement" with the judge (or has, in effect, "bar;
gained" with the system).

Nevertheless, the pivotal question in "implicit" plea bar-
gaining is, "what factor determines its presence?" Is it enough
that the defendant has pled guilty, hoping to be rewarded? Or,
must the judge.render a lenient sentence in order to comprise an
"implicit" plea bargain? In other words, is an "implicit" plea
bargain compromised or negated simply because the judge does not
come through with a reward? The answer seems obvious. The de-
fendant's subjective wish, however ill-founded, is all that ié
required of an "implicit" plea bargain.15 The judge's disposi-
tion is irrelevant since the sentencing decision cannot alter
the wishful character of the guilty plea.16 The dispositional
outcome merely reflects, positively or negatively, upon the
sagacity of the defendant's plea.17

The central feature in "implicit" plea bargaining is thus
the guilty plea and not any exchange (negotiation or reward)

between the defendant and judge. Since the verb, bargain, means
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to negotiate or to come to terms, then, by definition, we can
infer that it takes at least two parties to agree to perform
some action in order to constitute a bargain. By pleading
guilty, the defendant has égreed not to contest the case. In
"implicit" plea bargaining the jﬁdge has not agreed to do any-
thing, however.18 He has made no commitment. In fact, he is
conceptually forbidden to make a commitment since once the
judge obligates himself, pre-conviction, he has participated in
an explicit plea bargain.

Even if we were to view the judge's reward as a necessary
part of an "implicit" plea bargain, there are reasons not to
call this "exchange" bargaining. First, the "understanding"
that leniency will be extended to unsolicited guilty pleas is
neither automatic nor inevitable, Despite the statistics, there
is never a guarantee in "implicit" plea bargaining that any one
defendant will be rewarded for his guilty plea. Furthermore,
the defendant has absolutely no control over how extensive the
reward will be.

of coﬁrse, neither the certainty nor thé amount of the de~
fendant's reward adequately distinguishes "implicit" from ex-
plicit plea bargaining.19 The distinction lies in the fact
that, in "implicit" plea bargaining, the accused has bargained
with no one and has no proposed agreement, however tentative, in-
hand prior to entry of the guilty plea. This is what makes the
issue more significant than just an exercise in semantics.20
From the suspect's viewpoint, the difference can be crucial. 1f

the sentence handed down by the judge does not correspond with

P

the defendant's estimation of proper reward, the latter's dis-
pleasure will most likely be as final as his guilty plea. Armed
with only an "understanding," the accused will find it very dif-
ficult, if not out of the duestion, to claim convincingly upon
appeal that the trial judge has reneged on his end of what is
a nonexistent bargain, or has violated the defendant's reason-
able expectations in sentencing. The ability to devise a remedy
for the defendant's dashed hopes is truly 1imited.21

Conceptual integrity would be better served if the phrase
"implicit" plea bargaining were no longer used. There is no
bargaining per se in "implicit" plea bargaining, and, as such,
it is a contradiction in terms. Thus, uniform use of most of
the names associated with the practice becomes even more pro-
blematic.22 Furthermore, "implicit" plea bargaining unneces-
sarily burdens plea bargain typologies with another axis (i.e.,
the how).23

Even the adjective; "implicit," is easily misinterpreted.
Tbe Georgetown study, for example, believed it saw a resem-

blance between "implicit" and explicit plea bargaining.

Implicit bargaining is usually made very explicit!
That is, defendants are told clearly by someone --
usually their lawyers, but sometimes by judges,
prosecutors, police officers, or others -- that
they had better plead guilty or they will be pun-
ished more severely if they go to trial (Miller

et al., 1978: 7, emphasis supplied, citation
omitted).

. . 24
Yes, "implicit" and explicit plea hargaining overlap,
but not due to the amount of information available to the dc-

cused when he pleads guilty.25 How clearly (which does not

10



translate into explicit) the defendant is aware of sentence
' 3. Plea Bargains Without Pleas

differentials and rewards is immaterial to plea bargaining, in 3 h o s .

: The second manner in which the definition of plea negotia-
general, and, in particular, to distinguishing "implicit" from ; ,
tion is over-inclusive complements the first. This time the

explicit plea bargaining.26 Even if he knows nothing of the f - ’ o
g necessary ingredient that is missing from the plea bargain is

judge's sentencing practices, the defendant still "implicitly" .
the guilty plea. One of the initial articles written on our
plea bargains if he tenders a guilty plea, hoping to be rewarded '
2 " J subject was appropriately entitled, in part, "Guilty Plea Bar-
for not demanding trial. 7
gaining," (Vetri, 1964). As time passed, however, the word
Reclassifying "implicit" plea bargaining would serve several .
guilty was no longer associated with the term. This omission
worthwhile purposes. Ideally, a redesignation such as plea ac-
has produced a phrase that is convenient to use but costly
commodation would eliminate the preceding points of confusion.
nevertheless.
The word, accommodation, is particularly suitable in that it ex- L. ,
There is cause to believe that the position which ascribes

presses the structural paradox of the adversary criminal court:

> the guilty plea an unessential place in plea negotiation is
a defense counsel can aim to promote his client's welfare (i.e., y .
fairly widespread. One attorney wrote in a source frequently
seek lesser punishment) while simultaneously placating the sys- ..
consulted by the legal community that plea bargaining should
tem's purported needs (viz., guilty pleas). More important, i
be defined as any arrangement
accommodation distinguishes this one-sided defense tactic from

whereby a criminal charge or potential criminal

: charge is resolved in some fashion other than .

28 5 : by a trial on merits...(Segar, 1978: 76, emphasis
: i supplied).

that of bilateral bargaining, while the guilty plea remains the

proper common denominator.

The distinction gives notice that the abolition of plea nego- .
This disregard for the fate of the criminal charge suggests

tiation proposed in some jurisdictions has no necessary bearing 5._ )
. that many varied activities are perhaps being mislabelled as
on a corresponding demise of plea accommodation. In fact, as

' plea negotiation, thus exaggerating its presence in the crimi-
; experience has demonstrated, there can be an inverse relationship ‘

' 29 ' nal justice system.

between the two types of guilty pleas. The separation also E
3 That is precisely what the Georgetown study found. It un-

highlights that plea accommodation should,be examined in conjunc-

3 ’ ?l earthed system officials who use plea bargaining to refer to
i : tion with rather than as a subset of plea negotiation. 0 Final- o .

negotiated cases that are actually nol prossed. As explanationm,
ly, by forcing our focus away from bargaining and towards guilty i .
I 3 the Georgetown people cited the similarity between the nol pros
pleas we can hope to resolve the second way in which plea nego- .
and the plea bargain (Miller et al., 1978: 4-5, 78-79; McDonald,

tiation is too broadly defined.

|
: .!
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1979: 389).31 Of course, the dissimilarity is even more striking
since, unlike nol prossing, plea negotiation requires the de-
fendant's ever-important act of self--conviction.32 In 1light of
this obvious and crucial distinction it is interesting that a
prominent figure in the Georgetown survey considered the major
drawback of his group's plea bargaining definition to be its
"arbitrary" limitation to guilty pleas (McDonald, 1979: 388).
Another bargain-oriented situation which, despite the ab-
sence of a guilty plea, has been included within the plea ne-
gotiation category is the court structure which penalizes the
choice of jury vis—a~-vis bench trial (White, 1979; Alschuler,
1968). Here, a defendant usually guarantees himself a lesser
sentence if convicted by a judge rather than by a jury. As
such, bernch trial represents a "bargain" or trade-off. Never-
theless, it is not a plea bargain, especially since not only
is guilt not admitted, but acquittal upon trial is always pos-
sible. Similarly, Mather notes a practice in Los Angeles in
which the defendant "submits on the transcript" of the prelimi-
nary hearing. It is implied that the accused gets a better
"deal" if convicted in this manner rather than by a bench or
jury trial. The chance for acquittal is ever-present, however,

so it would be incorrect to associate this expedited trial

method with plea bargaining (see Mather, 1979).

Plea Bargains Without Pleas Or Bargaining

The final example of an over—extended definition of plea
negotiation 1s captured nicely in McDonald's argument that the

phrase should be linked with virtually all non-trial dispositions,

13
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regardless of whether the defendant pleads guilty or negotiates

any matter with the state,.

The concept of plea bargaining should not be
restricted to either pleas or bargains...
(1979: 385).

Accordingly, he devised a definition broad enough to accommodate
all instances of pretrial diversion (Id.:. 390).33 Although the
all-encompassing description McDonald gave plea bargaining may
serve his goal of highlighting state exercise of coercion (1d.:
391), it violates the natural boundaries of plea negotiation.
Under this mo&el, plea bargaining might well be used to explain
every case that does not reach trial, and thus lose altogether

any meaningful identifying purpose.

Plea Negotiation Under-Defined

At the other end of the spectrum, plea negotiation is too
narrowly defined whenever nonessentials are required before an
individual will acknowledge that a plea bargain has taken place.
A few years ago definitions in the literature regularly speci-
fied the prosecutor as the only party eligible to represent the
state in plea negotiations (Note, 1970: 1389; Note, 1972: 288;
LaGoy, Senna, and Siegel, 1976: 436).

Even recently there has been an example of this (Segar, 1978:
76). It is surprising that definitions would be so limited, es-
pecially now in the face of abundant evidence that other system
personnel, particularly the judge, actively negotiate pleas with
defendants (Alschuler, 1976; Miller et al., 1978: 30—31).34

A good deal of the under-defined problem has emanated from

accounts that exaggerate the success of abolition efforts. Prose—

(:
) L
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cutors have been known to report the elimination of plea ne~
gotiation in their jurisdictions when eigher bargaining over
multiple charges has continued unabated, or sentence bargains
have merely replaced chargé reductions (Miller et al., 1978:
8-11). Interestingly, one distric; attorney announced a ban
on plea negotiation while simultaneously authorizing his staff
to bargain in both weak and informant's testimony cases (Berger,
1976).°

The Georgetown study discovered several system officials
who were reluctant to admit that plea bargaining occurred in
their courts. One prosecutor denied that his office engaged in
pled negotiation because his staff was always prepared to go to
trial. Another district attorney maintained the same because
his personnel did not haggle over charges with defense counsel.
Instead, sentence recommendations were readily exchanged for
guilty pleas. A judge argued there was no plea bargaining in
his court because he was not bound by the prosecutor's sentence
proposal. It truly was immaterial that he had rejected only one
recommendation in ten years (Miller et al., 1978: 12).  Another
judge would not call his actions plea bargaining because incar-
ceration was not a likely sentence when he negotiated with de-
fendants (Jaspin, 1981). There are undoubtedly countless others
in the academic aﬁd practical fields who commit similar mistakes
because an unsubstantiated vi;w holds that one extraneous item or
another is necessary before a negotiated plea of guilty is really
a plea bargain.

As we have seen, errors have been made both ways; Plea ne-

gotiation has heretofore been an elastic concept that, on the

15
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one hand, is cited to explain phenomena to which it does not
belong, while, on the other hand, it is denied recognition in
its most obvious manifestations. Plea bargaiﬁing needs a de-
finition that is simple enéugh to be manageable and yet suf-
ficiently complex to distinguish it from other-relevant mate-
rial. This would not only give plea negotiation conceptual
integrity, it would let us know where plea bargaining really

does and does not exist.

Plea Bargaining Re-Defined

The first useful matter to recognize is that, contrary to
appearances perhaps, the guilty plea is the whole and plea ne-=
gotiation the part., Whereas every plea bargain must involve a
guilty plea, not every guilty plea must be negotiated. Under-
standing this encourages us to focus upon and develop a typology
of guilty pleas. A subset of this typology necessarily concerns
the negotiated plea, which, methodologically (i.e., the how axis),
can now be represented in its one true form: explicit. The
typology also affords a position for the guilty plea which, al-
though not negotiated, is tendered with a reasonable expectatiomn
of reward for not contesting the case. The typology is not fully
developed here because only "implicit" and explicit plea bargain-

ing have to be accounted for.36

TYPES OF GUILTY PLEAS

1. Negotiated Guilty Pleas (Plea Bargains)
a. Charge Bargains
b. Sentence Bargains

2. Tailored Guilty Pleas (Plea Accommodations)

Tailored was chosen as the adjeétive to describe the guilty plea

16
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in plea accommodation because it expresses a unilateral or omne-

sided fashioning of the guilty plea by the defendant or defense

counsel.

Plea bargaining can now be defined as the situation in which
the 'defendant agrees to plead guilty to a criminal charge in ex~
change for some charge and/or sentence consideration from the pro-
secutor and/or the judge.37 Plea accommodation involves the
accused who pleads guilty to a criminal charge with the hope of
being sentenced more leniently than if he were convicted at trial
spec.fically because he believes that the judge "rewards' pleas
of guilty. Together, these two types of guilty pleas account for
a vast proportion of the cases resolved in criminal court. Even
now that théy are properly idgntified and separated, however, it

will not be easy to determine precisely what that proportion is.

Documentation Obstacles

The descriptive laxity that Hés characteristically surrounded plea
negotiation inevitably causes us to have little confidence in the ac-
curacy of attempts that have been made to document it. This is regret-
able since the documentation effort is quite a struggle in itself. Per-
haps the most obvious problem is the relative invisibility of ylea
accommodations. Unless one questions the defepdant or defensegcounsel,
it is impossible to determine if a plea accommodation has occurred. The
Georgetown study maintained, nevertheless, that a statistical analy-
sis would produce a reliable indicatign.

An objective determination would require an
analysis of sentencing patterns and a showing
that defendants who pled guilty consistently
received lighter sentences than those who

went to trial when everything else was held
constant...(Miller et al., 1978: 27).

17
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This approach does not indicate whether plea accommodations
exist. For one thing, the guilty plea sample is almost definitely
contaminated by the presence of negotiated guilty pleas, some of
which were likely exchanged fo£ lighter sentences. Even when all
the non-negotiated guilty pleas are isolated, it is impossible to
derive a valid "objective determination" of plea accommodation from
the Georgetown formula., It provides no way in which to ascertain
whether a guilty plea is a straight guilty plea, a plea accommoda-
tion (or tailored guilty plea), or something else altogether.38 An
"objective" sentencing analysis reveals, at most, judges sentencing
differently depending upon the method of conviction. It cannot ad-
dress a defendant's hopeful expectation in pleading guilty, which
is the most, and, indeed, the only essential attribute of plea ac-
commodation. Even if judges tend to sentence guilty pleas more
leniently does not automatically mean that that factor brought

about a defendant's decision to forego trial.39

The subjective method adopted by the Georgetown survey also

fails to provide a conclusive answer.

A subjective determination would
simply require a finding that defendants
in a jurisdiction believed that implicit
bargaining occurred...(Miller et al., 1978:
28).

This inquiry will not inform us how many suspects participated in

plea accommodation. Rather, it will disclose only how many defen-

1\
dants are aware of the practice.“o

Obviously, ferreting plea accommodations out of the mass of non-

negotiated guilty pleas is no easy task. Unless defense counsel

18
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records the defendant's aspirations on the case file, timely inter-
viewing is the only process through which we can detect the presence
of plea accommodation. But, of course, interviewing is cumbersome
and time-consuming. Understandably, most commentators have relied
upon inference. If a gullty plea is non-negotiated, it is assumed
that it is a plea accommodation. We simply cannot know how accurate

that inference is.

Detectibility does not present the same problem in plea negotia-
tion. Plea bargains are increasingly becoming recorded facts in
criminal court.41 Reporting style is the major documentation bar-
rier in plea negotiation.42 For many years plea bargaining has been
quantitatively represented as the percentage of convictions that has
been obtained through guilty pleas (Illinois, 1929; Moley, 1928).

But that statistic simply contrasts guilty plea convictions with trial
convictions.43 It says nothing about trial acquittals and cases nol
prossed before adjudication, all of which deserve consideration vis-
a-vis cases that are plea—bargained.44 As it is currently presented
the statistic even requiies an assumption that all the guilty pleas
were negotiated. Unfortunately, despite its obvious flaws, this per-
centage has been uncritically accepted as an indication of the rate

of plea bargaining.

The plea bargaining rate should not juxtapose all guilty pleas
with successful prosecutions. Only negotiated guilty pleas should be
counted in the numerator of the plea bargaining equation. The de-
nominator should contain all cases which survive screening (Nardulli,
1978: 51). This figure would tell us just how many cases are actually

plea bargained.

19
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In the current state of the art plea negotiation is shapeless,
conceptual clay that must be molded anew by each person regarding
it. Plea bargaining thus assumes whatever appearance the indivi-
dual sculptor prefers to give it; there is little consensus as to
the proper finished product. A bystander cannot be certain that
any person or article is discussing the cotrrect topic, and he may
become convinced that no two accounts have ever reviewed similar
material. Chaos has reigned in both literature reports on and field
usage of the term, plea negotiation. Now that we are at least aware
of the problems in the definition and documentation areas, Qe can

turn our attention to the difficulty in conceptually linking plea

negotiation with the juvenile court.
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FOOTNOTES

1Plea negotiation involves a variety of arrangements that
can be made between the defendant and a number of state officials.
Consequently, no description of the topic can be very specifiec. This
definition is more narrow that most (cf., Miller et al., 1978: 1-2),
however, because it anticipates several changes in the state of the
art that are advocated in Chapter 1.

) Chapter 1 focuses on plea negotiation exclusively in the
criminal court. This is unavoidable since the adult context is the
only one in which plea negotiation is currently known. Thus, the num-
erous conceptual problems that exist are adult court problems and must
be resolved in that area. : .

Some critics insist that plea bargaining allows all defen-
dants to "get over" on the system (Callan, 1979). Some defendants will
s?cceed while others will fail to "get over" because of plea flegotia-
tion. Since incompetent and/or corrupt system officials, fauity jury
verdicts, lenient senternices, the exclusionary rule, overcrowdéd insti-
tgtions and quick parole all contribute genercusly to defendants' get-
ting over, there is certainly no reason to single out plea negotiation.

4 .
The title search suffers the same handicap as the defini-

tipn effort (cf., text in note 1, supra). There is such a brcad range
of activity involved in plea negotiation it is difficult to find a sin-
gle phrase sensitive enough to accommodate the diversity.

5
) Perhaps the only guilty plea that falls outside of plea
gambling is the straight guilty plea offered as a result of the de-
fendant's remorse. Thus, plea gambling may accommodate too much.

- That is, the state does not necessarily conserve resources
or dchieve the unattainable; the defendant does not necessarily better
his predicament through self-conviction than through challenging the
state's case. See, generally, Alschuler (1968).

21
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7As the following sections demonstrate, the task of de-
termining the nature and extent of plea bargaining, without a uni-
versal definition, is very difficult, if not impossible. Problems
cannot be clearly identified, and remedies, if they exist, will re-
main evasive as long as plea bargaining language is enigmatic. Imn
other words, we can hardly expect to agree to do something about
plea negotiation when we cannot even agree on what it is.

8Newman and NeMoyer (1970: 372-373) identify the two types
as overt and implicit. Bond (1982: ch. 1, p. 14) calls the two expli~-
cit and tacit.

9For unstated reasons McDonald (1979) ignored the what
axis while borrowing the who and the how factors from the Georgetown

typology.

lOAdditional variables include: the why; the when; the sen~
tence (in versus out); and, the coerciveness axes.

11For example, another non-negotiated guilty plea is the
straight guilty plea which is offered from remorse or resignation, and
not with an aim to reduce punishment (see Lefstein, 1981: 489). Admit-
tedly, it is rare today. As a guilty plea, however, it is quantita-
tively linked with all other guilty pleas, which are all inferred to
be instances of plea bargaining (Heumann, 1978: 158). Nevertheless,
the "implicit" plea bargain is most assuredly the most statistically
significant of all non-negotiated guilty pleas, and, thus, it is this
guilty plea that is the major focus of this section.

121nterestingly, "implicit" plea bargaining has an opposite
and equal effect. In the event that all guilty pleas in a jurisdic-
tion would fall in this category a system official could claim that
his court operates without plea bargaining. Technically, this asser-
tion would be accurate. It would have to be made tongue in cheek,
however, unless, of course, the official could show the state paid no
price whatsoever (i.e., leniency) for the guilty pleas. The Georgetown
study discovered a district attorney who said there was no plea bar-
gaining in his court in the good old days even though "implicit" plea
bargaining had flourished (Miller et al., 1978: 12-13). The point is
that "implicit" plea bargaining allows plea negotiation to be under-
reported as well as over-defined.
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13For example, since "implicit" plea bargaining involves
only the judge on the state's part (and even he is not currently in-
volved), while explicit can involve the prosecutor or the jduge, a
general definition must shy away from mentioning the concerned par-
ties. Similarly, differences with respect to the type of reward
(e.g., explicit charge or sentence.-bargains versus "implicit" sen-
tence discounts) require vague, over-general definitioms (cf., Miller
et al., 1978: 1-2).

14The straight guilty plea, for example, has nothing to do
with plea negotiation but statistically, of course, it is associated
with all the other guilty pleas, which, in turn, are linked with plea
bargaining.

15An established practice of rewarding guilty pleas is not
even a requirement. It is not unreasonable for a defendant to believe
that he will fare better by pleading guilty even though he has no sta-
tistical evidence to support this belief. To be sure, the judge who
wants to maintain a steady flow of guilty pleas realizes that, gener-
ally, he has to reward a significant proportion of guilty pleas (or
really slam trial convictions). Nevertheless, the judge always retains
the option to "burn" a number of defendants who plead guilty. Thus, any
particular defendant will still have to hope that he is not going to be
the judge's example or guinea pig.

16Consider, for example, a case where the judge decides that
the defendant before him deserved no leniency, despite the guilty plea.
He gives the defendant the same disposition he recently gave a similarly
situated defendant who was convicted by jury trial. 1In retrospect, the
defendant who pled guilty gambled and lost. This event would still be
labelled an "implicit™ plea bargain regardless of the fact that the
strategy backfired on the defendant.

17It may be impossible to determine the wisdom of a guilty
plea. Often, there will be no way to calculate if the sentence given
the guilty plea represents a reward (i.e., is the sentence more lenient
than that which would have been given a trial conviction?), and just
Yow extensively the reward was influenced by the guilty plea (i.e., did
other factors contribute to the reward besides the guilty plea?).

' 1S“Implicit" plea bargaining may be bilateral, but only se-
quentially so. The judge may reciprocate and reward the defendant's
guilty plea. The judge is not legally or ethically bound to do so,
however. Thus, the "arrangement" is only potentially two-sided. An
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-activity like this, which may be the defendant's better "bet" (vis-
a-vis trial), but is still unilateral and conjectural should not be
linked with an event called bargaining.

I agree with Alschuler who says that when a judge "hints"
to counsel about a sentence differential in his case or who operates
exclusively with a sentence schedule (which penalizes trial convic-
tions), then explicit plea bargaining has occurred (1976: 1092-1099).
Here, the judge has communicated a commitment to counsel.

19Incom.plete sentence bargains are explicit arrangements that
offer the defendant only a prospect of reward. Similarly, it is possi-
ble that a defendant may achieve a better sentence by throwing himself
on the mercy of the court (an "implicit" plea bargain) than he would
have by actively negotiating with the district attorney or the judge.
Nevertheless, the defendant who negotiates a guilty plea usually narrows
the parameters of the charge and/or sentence he faces. "Implicit" plea
bargaining is more like throwing the case up in the air, relying on the
fact that standard operating procedure usually breaks the fall.

20McDonald (1979: 385) has claimed: '"Because the literazture
on plea bargaining disagrees about a definition of the concept, many
differences in findings and opinions are more semantic than substan-
tive..." The toplc is so misunderstood that it is impossible to deter-
mine what causes differences in findings and opinions.

21Considering,the importance and supposed finality of a guilty

plea, the relative availability of remedy for broken explicit bargains
and the improbability of determining the existence of, let alone relief
for, "broken" "implicit" plea bargains is not an insignificant distin-
guishing point.

In (explicit) plea bargaining there are two foreseeable circum-
stances which would constitute a broken agreement. The prosecutor or the
judge could welsh on his promise. The relief, here, is obvious. As the
United States Supreme Court held, in Santobello vs. New York (1971), either
the bargain must be fulfilled or the defendant must be allowed to withdraw
his guilty plea. A more likely and more complicated occurrence is the
situation in which the judge's sentence "violates" the optimism for leni-
ency the accused has derived from negotiating with a system official.
Herein lies the basic problem of the incomplete sentence bargain. For
instance, the prosecutor may agree to recommend probation, and, once he
does this, the explicit bargain is fulfilled. Nevertheless, the judge is
not bound by that (incomplete sentence) bargain and may decide that incar-
ceration is required. Relief is also possible in this case. Without great
difficulty, the defendant can be allowed to withdraw his guilty plea (Fed-
eral Rules of Evidence, 1978: Rule II(e)).

A defendant who engages in an "implicit" plea bargain has bar-
gained only with the odds, however. 1If dissatisfied with the result, he
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can never cite a specific wiolation of any accord, or even of any ten-
tative indication or promise. He does not have access to explicit bar-
gaining's contractual-like controls over the fate of his sentence.
Absent an abuse of discretion on the part of the judge, the accused
stands little chance that a higher court will rescind what only hind-
sight has shown to be an improvidently granted guilty plea.

22Section A, supra, discussed the difficulties of finding a
proper title for the subject matter. If "implicit" plea bargaining is
retained as a category name, all of the terms (except plea gambling)
become even more inappropriate. For example, plea bargaining is handi-
capped enough without its having to explain situations in which there
is no bargaining.

23Since "implicit" plea bargaining is actually a type of
guilty plea rather than a method of negotiation, the how axis can be
removed from plea bargaining typologies.

24There is common ground that can cause confusion between "im-

plicit" and explicit plea bargains. "Implicit" and incomplete sentence
(explicit) bargains share an uncertainty in the ultimate disposition.
Unlike complete sentence bargains in which a definitive disposition pack-
age accompanies the guilty plea, incomplete sentence bargains offer no
necessary commitment as to sentence. In this context, incomplete sen-
gence bargains are similar to "implicit" plea bargains. The two are
nevertheless distinguishable.

25And, except for the trial judge, the source of the informa-

tion is irrelevant as well. If the defendant's decision to plead guilty
is based solely on unambiguous data about the judge's sentencing practice
transmitted to the defendant by his attorney, the prosecutor, a police
officer, a friend, a relative, a priest, a cellmate, or an episode of
"Hi11l Street Blues," the "plea bargain" is no less "implicit" than if

his guardian angel had instructed him. The defendant still pleads guilty,
here, with only a hope and without negotiation or promises. If, however,
the trial judge communicates to the defendant that the sentence will be
more severe if there is a trial conviction rather than a guilty plea, the
defendant's choice to plead guilty represents an explicit plea bargain.

The nature of the information is also crucial. If the prosecutor
says he will do something to the defendant if the latter refuses to plead
guilt§—(e.g., invoke a habitual offender statute as in Bordenkircher v.
Hayes, 1978), the defendant's guilty plea amounts to an explicit plea bar-
gain. If the district attorney tries to encourage (or to intimidate) the
defendant to plead guilty by relating horror stories (however accurate) of
the judge's sentencing policy for trial convictions, the guilty plea repre-
sents an "implicit" plea bargain. The defendant pleads guilty without any
promises or assurances. :
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26It is not paradoxical that one defendant can be a well-

informed "implicit" bargainer while another is an extremely ignorant
explicit bargainer.

27To be a meaningful participant in plea bargaining ("impli-

cit” or explicit), the accused must be more or less cognizant of what

he is doing for what reason (i.e., pleading guilty with the intent to
reduce his punishment). The incentive to bargain is too vital a part

of plea negotiation to suggest that the defendant could plea bargain in
a motivational vacuum (i.e., the accused has no idea why he pled guilty).

28A reclassification would allow new avenues of thinking to

be explored. A conceptual reformulation would be possible. We have
already discussed "implicit" plea bargaining's broadening effect on plea
negotiation. Well, the term has a confining nature as well. The current
state of the art dichotomizes guilty pleas into "implicit" and explicit
plea bargaining (Heumann, 1978: 158, 1979: 219). Plea negotiation, then,
is the only category we have to explain myriad guilty pleas, some of
which are far removed from the negotiation of a plea. Meanwhile, "impli-
cit" plea bargaining operates as a "catch-all" for non-negetiated guilty
pleas, no matter how the latter differ, structurally. The phrase, "im-
plicit" plea bargaining, is simply too narrow to encompass the broad
range of non-negotiated guilty pleas which, although not encouraged by
judicial sentencing practices per se, are nevertheless motivated by the
identical defense objective: to decrease the defendant's punishment by
way of the guilty plea.

Currently, when a jurisdiction announces that it has removed
plea bargaining from its court system the assertion is, at best, only
partially correct. Those maintaining this position have not been meticu-
lous enough to specify that only explicit bargaining has been prohibited
(Rubinstein et al., 1980). Observers are properly skeptical (Miller et
al., 1978: 11). A candid admission by a jurisdiction, however, that its
goal is to outlaw plea bargaining while plea accommodations will remain
lawful (and will probably increase), would be more accurate and should be
better received by the academic community.

Rubinstein et al. (1979) found that the guilty plea rate did not
fluctuate greatly when plea bargaining was proscribed in Alaska. Obvious—
ly, one type of non-negotiated guilty plea (and plea accommodation is the
most likely candidate) replaced the formerly valid, negotiated guilty plea.

3OUntil now, "implicit" plea bargaining has generally been ig-
nored in deference to its more glamorous cousin, explicit plea negotiation.
Thus, although plea accommodation is a separate entity, it is usually given
only token consideration before it is swept under the larger rug of plea
bargaining. Reclassification would serve to emphasize the differences
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between the two, and should limit the possibility that plea accommoda-
tions will be forever disregarded.

Although plea accommodations are a major concern of this study,
simplicity dictates that many section headings and discussions will refer
only to plea bargaining. This is done purely for convenience.

31Nol prossing a case frequently involves negotiation (e.g.,
for the defendant's testimony) and, therefore, shares this quality with
plea negotiation. Nol prossing can even be a "subset" of plea bargain-
ing as when the prosecutor drops one charge in exchange for a guilty plea
to another charge. Although many times there will be an overlap, it is
important to distinguish the case that is dismissed from the ome that is
adjudicated via the guilty plea of the accused.

32A1though nol pros negotiation is closely related in orienta-
tion and operation to plea bargaining, the former definitely deserves a
separate identity. The Georgetown study agreed, but decided to call it
disposition bargaining (Miller et al., 1978: 4-~5, 78-79). This was not a
fortunate choice. Disposition bargaining says nothing about what happened
to the case, and, more important perhaps, it is too easily confused with
sentence bargaining since, in criminal justice parlance, sentence and dis-
position are interchangeable. Actually, nol pros negotiation and/or
dismissal bargaining (Jones, 1979: 112) suffice as titles. At the very
least, nol pros negotiation should not be confused with or allowed to in-
flate the instances of plea bargaining.

338evera1 years ago Morris had gone even further than this by
suggesting that plea bargaining could be applied to situations ranging
from police discretion to the authority exercised by parole officers.

In a wider sense, plea bargaining begins on the
streets as the first confrontation between sus-
pect and citizen, if it occurs, or suspect and
the policeman, when it occurs, and continues
through to final discharge from parole super-
vision...(1970: 233).

Pretrial diversion may entail examples of negotiation (e.g.,
defendant pays restitution in exchange for a dismissal of the case), but
can never, by definition, involve plea bargaining since there can be no
conviction if a2 case is to be diverted. More important, pretrial diver-
sion for some cases can be automatic. Defendants may be referred to pro-
grams as standard operating procedure which calls for no negotiation.
Plea bargaining, then, should not be the concept that is forced to ac-
commodate and explain such an activity with which it differs greatly.

For more discussion on this topic, see Chapter 6, infra.
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This point is important to remember especially concerning
attempts to prohibit plea bargaining. Obviously, the cooperation of
a number of people will be required to make abolition possible. De-
fense counsel's ability to turn to the judge during periods when the
district attorney has instituted a no-bargain policy may mean that,
instead of eliminating plea negotiation, one network (judicial) has
merely replaced another (prosecutorial).

35
Of course, these are two of the primary situations in

which prosecutors want to bargain. See Chapter 8, Section A, infra.

36
The typology is fully developed in Chapter 6, infra.

37

Depending upon the situation, it may be impossible to spe-
cify all the parties involved in plea bargaining. For example, in some
localities the police may play a significant role in bringing about a
plea negotiation. The Georgetown study found rare instances where court
clerks would steer the defendant's case to a lenient judge in exchange
for a guilty plea (Miler et al., 1978: 31). It is possible that arrange-
ments regarding the defendant's plea could be made even with the com-
plainant. For the most part, however, their power and authority over the
defendant's fate guarantees that the prosecutor and the judge will be the
two individuals with whom the accused is most likely to plea bargain.

38 ,
As we will see in Chapter 6, infra., there are a couple of

non-negotiated guilty pleas in addition to the straight and the tailored
guilty plea (i.e., plea accommodation). These guilty pleas operate with-
out reliance upon a judicial reward policy. To the extent that they (or
the straight guilty plea for that matter) are present in any jurisdiction
under statistical analysis, the findings pertaining to plea accommodation
will be distorted.

39
For the defendant who wants to plead guilty out of remorse or

to save money, and for the defense attorney who wants his client to plead
guilty to silence the victim, a judicial policy of rewarding guilty pleas
may be of secondary importance only.

40 .
Evidently, the Georgetown personnel saw no need to distinguish
awareness from participation.

1f defendants believe that the implicit bar-

gaining exists they will act accordingly and

plead guilty in expectation of a lighter sen-
tence (Miller et al., 1978: 28).
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41One of the measures employed to regulate plea bargaining
is the recording of the agreement between the parties. On the federal
level the agreement must be transcribed (Federal Rules of Evidence, 1978:
Rule II(e)).

. 42A_r.other reporting problem that will not be reviewed in the
text is the way plea bargaining is presented as a homogeneous blob. All
plea bargains are considered the same. Some deals are certainly less
pernicious (or more reasonable) than others, but the literature has
generally not allowed for that distinctiom.

43This is really a biased statistic. Whereas every guilty é
plea is a conviction, the outcome of the trial varies. Thus, even if :
the number of trials equals the number of guilty pleas, the acquittal
potential in adjudication virtually guarantees guilty pleas a superior
proportion (i.e., more than 507) of the amount of convictions.

44Consider, for example, a hypothetical universe of thirty
cases in which ten are nol prossed, ten are guilty pleas (all bargained),
and ten go to trial. Thirty-three percent of the cases in this universe
were plea bargained. Certain manipulations will produce significantly
different figures, however. If we exclude from consideration the cases
that were nol prossed, the rate of plea negotiation jumps to fifty per-
cent. When we focus exclusively on the conviction ratio, moreover, the
figure ranges anywhere from fifty (if every trial ends in conviction) to
one hundred percent (if no trial ends in conviction). Depending upon one's
bias, the plea bargaining rate could be presented as low as thirty-three
or as high as one hundred percent.

45The A.B.A. is one source which has translated the proportion
of convictions obtained by guilty pleas into an overall rate of case dis- :
position. )

The plea of guilty is probably the most fre-
quent method of conviction in all jurisdictions;
in some localities 90 percent or more of the cri-
minal cases are disposed of in this way...(1980:
ch. 14, p. 4).

Other authorities have been more direct and have claimed that plea bar-
gaining itself accounts for as much as ninety-five percent of the cases
resolved in criminal courts (Kress, 1974: 82; Alschuler, 1976: 1063).
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CHAPTER 2: THE UNLIKELY ASSOCIATION OF PLEA NEGOTIATION AND JUVENILE COURT

Although we may now be better prepared to understand what plea bargain-

ing is and how it should be quantified, juvenile court still remains vir-
tually the last place we would expect to find traces of it. It is iromic
that plea negotiation and juvenile court appear to diverge for they share
some interesting parallels. When Dean Miller wrote about the compromise
of criminal cases in the 1920's he observed that plea bargaining seems

to have emanated from the same late nineteenth century spirit of humani-
tarianism that had contributed to the rise of juvenile court. Both phe-
nomena were portrayed as measures which tempered the harshness of the
criminal justice system (1927: 25); both were noted for their individu-
alized and flexible approach to the problems of criminal offenders (Moley,
1928: 124).

Another feature that plea negotiation and juvenile court have in com-
mon is that they have required that a price be paid for their tempering
effect. The accused who chooses to plea bargain in exchange for leniency
from the state surrenders the various rights associated with trial. For
several decades the juvenile defendant had been required to make even more
substantial sacrifices. 1In order to receive the state's regenerative care
(a la juvenile court) the youth was forced to relinquish nearly all the
constitutional rights granted his adult counterpart (Antieau, 1961;
Paulsen, 1957, 1962). Although the In re Gault (1967) and the In re
Winship (1970) decisions removed most of the disparity concerning the
rights accorded a juvenile vis-a-vis an adult suspect, full equality has

yet to occur (see McKeiver v. Pennsylvania, 1971). Thus, both plea ne-

gotiation and juvenile court continue to requiré a quid pro quo from

the defendant.



S e -

JU—

ot

Despite their similar orientation and operation (or perhaps because
of itl) plea bargaining and juvenile court do not seem to go together.
One explanation is that even if plea bargaining'has existed in juvenile

court it should be no more than about gixteen years old.

A. The Improbability of Plea Negotiation in the Pre-Gault Era

That plea negotiation could have emerged only recently, if at
all, in'the juvenile justice system can be attributed, in large part,
to the In re Gault decision handed down by the United States Supreme
Court in 1967. It is believed that, prior to that date, plea bargain-
ing would have been completely irrelevant to juvenile court practi-

tioners (Miller et al., 1976: 592).

The pre-Gault adjudicatory hearing bore very little resemblance,
substantively and procedurally, to the plea bargaining-riddled adult
criminal trial. During this time the focus of the inquiry ;n the
juvenile court centered around the youth's condition and character,
rather than upon the commission of an offense per se (President's
Crime Commission, 1967: 3; Fiﬁkelstein et al., 1973: 5; Ryerson, 1978:
37-38; Mack, 1904: 117-120). The proceedings were labelled non-
adversary because the state's and the juvenile's irtiterests were
supposedly identigal, and they were called non-punitive because the
purpose of the state intervention was purportedly remedial and benevo-
lent (IJA/ABA, 1975&: 1; Lou, 1927: 292; Streib, 1978: 8; Mack, 1904:
302; Handler, 1965). Consequently, in lieu of adversary techniques,
the juvenile court adopted‘an informal, flexible procedure (Brown,
1964: 1033 Mack, 1904: 302; Lou, 1927; Alexander, 1960) . Prosecutors

were basically nonexistent and defense attorneys appeared only rarely

i
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(Coxe, 1967; Finkelstein et al., 1973; Skoler and Tenney, 1964: 81).
Jury trials were generally not permitted (Lou, 1927: 137; In re

Gomez, 1943; Commonwealth v. Bigwood, 1956), criminal laws of evi-

dence were not observed (State v. Scholl, 1918; In re Holmes, 954;

Application of Gault, 1965), and the self-incrimination privilege

was not extended to the juvenile defendant (Lou, 1927: 138; Mack,

1904: 301; Hampton v. State, 1910; In re Holmes, 1954; Application

of Gault, 1965; People v. Lewis, 1932). Routinely, judges simply

asked the youth if he had committed the offense (Stapleton and

Teitelbaum, 1972: 115-134),.

Ordinarily, a judge would meet in chambers with the juvenile
and a probation officer and would discuss with the latter the type
of intervention the child needed. The pfobation officer would rec-
ommend‘a disposition in light of the disclosures of his investi-
gation of the youth's circumstances. Thus, the primary thrust of
the adjudicatory hearing was to reach accord on the rehabilitation
plan that best suited the interests of the child (Advisory Council

of Judges, 1963: 3-6, 49-56; Lenroot and Lundberg, 1925: 88-99,
126-129).

Before it was altered by the Gault Court,vthe traditional juve-
nile court concept did not contain the materials or circumstanées
that are typically ascribed to plea negotiation (Newman, 1966).

There were not opposing interests (or counsel) that would have sug-
gested that negotiation and compromise were appropriate or necessary.
The juvenile had no commodities (i.e., constitutional rights) with
which to strike a bargain with the state, which did not even need

to prove a crime had been committed by a youth before it could help
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(i.e., assume jurisdiction and control over) him. It would seem.to
have made little sense to try to reduce the level (or number) of the
criminal charge(s) when the offense was, at best, of secondary im-
portance (and was often totall& disregarded). It would appear to
have been counterproductive to attempt to minimize the level of state
intervention when treatment, and not punishment, was the objective

of the juvenile justice system. The juvenile court was originally
designed to operate much like a medical clinic. Plea bargaining
hardly seems rational in this context. That would be like a patient's
going to the doctor and admitting he had a cold in exchange for which

he expects to have to take only one aspirin.

One might reasonably infer from the traditional juvenile court
concept that plea mnegotiation played little, if any, part in juvenilé
court adjudications prior to 1967.2 Lending support to this inference
are the countless commentaries and studies which scrutinized the ju-
venile court during its first seven decades and yet never mentioned
plea bargaining. In fact, apparently only two (2) sources even touched
upon the idea, and they said little morw than that plea negetiation
was a rare and discouraged event in juven?le court (Emerson, 1969: 20;

Platt and Friedman, 1968: 1156).

A

One might just as reasonably infer that éleg accommodations had
also had an insignificant role in juvenile court proceedings during
the pre-Gault era. This is so despite the fact that traditional ju-
venile court philosophy would have sanctioned judges' rewarding
guilty pleas,; in at least one context. Admission of guilt has long
been viewed as the first positive step along the path of rehabilita-

tion (Note, 1967: 330-331; Alexander, 1960: 1208-1209). Thus, a
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youth who has displayed remorse and has acknowledged his offense
has made progress, therapeutically speaking, and perhaps would re~
quire less severe intervention than would the recalcitrant juve-
nile offender. A juvenile who.pleads guilty out of remorse or

from a willingness to admit error has not enéaged in plea accom-

modating, however. Plea accommodating demands that the defendant

plead guilty, calculating to better his sentence because of a ju-

dicial tendency to treat guilty pleas more leniently than trial

convictions. Of course, some juveniles could have feigned remorse

and could have been strictly gambling when pleading guilty. Never-

theless, two factors militate against the likelihood of plea ac-

commodations during this period. The first concerned the authority

of the judge not only to force the truth from the defendant, but also
to convict him on less than convincing evidence.3 Second, the ab-
sence of defense counsel deprived the juvenile of a vital source of

information about judicial sentencing practices, and the ability to

argue that confession should legitimately be considered in mitigation

of the sentence.4

The first sixty-eight years of juvenile court experience do not
appear, in retrospect, to have fostered the climate in which either

plea negotiation or plea accommodation is believed to prosper. Actu-

#ally, the succeeding sixteen years seem to have brought about little

change in that atmosphere.

The Contemporary Case Against Plea Negotiation in Juvenile Court

Arguably, the most pronounced effect of In re Gault was its

scathing indictment of the juvenile court's experiment with youthful
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offenders (1967: 18-29; Schultz and Cohen, 1976: 24). Due to the
Supreme Court decision, however, the juvenile defendant was reunited
with several constitutional rights,s which, among other things, guar-
anteed that the adjudicatory héaring was henceforth to operate more
like a trial than like a medical examination.6 At this point plea

bargaining would seem to have become at least a relevant concern.

Plea Negotiation Is Unnecessary

Despite the crucial changes demanded by Gault, plea nego-
tiation and plea accommodation are still believed to be unnec-
essary in and thus absent from juvenile cﬁurt for a number of
reasons. First, the juvenile court can function without the

encumbrance of trial by jury (McKeiver v. Pennsylvania, 1971).

The adjudicatory hearing, moreover, is fairly quick and, con~
sequently, the juvenile justice system would not appear to be
plagued with the overwhelming backlog that hampers the adult
system. Caseload pressure, then, should not force juvenile court
personnel to rely upon plea bargaining or plea accommodating
(Besharov, 1974: 311; NAC, 1976: 412; cf., Heumann, 1975). Second,
the prosecutor who has recently been introduced to juvenile court
has been ushered into that forum with a special mandate. Although
he has been instructed to represent the state, the prosecutor
shares an obligation with defense counsel: to do the right thing

for the juvenile defendant (IJA/ABA, 1977c, 1980b; Fox, 1970).

The prosecuting attorney thus should not be expected to pursue

the "half-loaf is better than nothing" approach. That is, the
prosecutor is not supposed to be obsessed with nailing the ac-

. . &
cused on at least some crime. Thus, an incentive purportedly
v \
i\
W
\’;\
W
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vital to plea negotiation in criminal court (Lummus, 1937: 46;
Moley, 1928: 123; Vetri, 1964; Alschuler, 1968) is, by design,
absent from juvenile court. Third, inasmuch as plea bargaining
is a device intended to mifigate punishment (Newman, 1966: 29;
NDAA, 1972: 2), negotiated pleas have no bearing in juvenile

court which is dedicated to the objective of rehabilitation.

" Finally, to the extent that one purpose served by plea negotia-

tion is to individualize and to be flexible about the state's
approach to the defendant, plea bargaining is redundant in juve-

nile court, which was constructed for that very same reason.

Plea Negotiation Is Impractical

Plea negotiation is considered to have no practical applica-
tion in juvenile court particularly because charge bargaining
seems worthless. Although there is a movement current in some
states to make juvenile court dispositions proportionate to the
severity of the crime (IJA/ABA, 1977d; Rubin, 1980), sentences
in most jurisdictions are still not offense-related. Consequent-
ly, the youth would appear to gain little by seeking either a re-
duction in the level of the charge or a dismissal of one or more
cases in a multiple charge prosecution (Folberg, 1968: 211;
Emerson, 1969: 20; Stapleton and Teitelbaum, 1972: 137; Miller
et al., 1976: 592; Lefstein, Stapleton and Teitelbaum, 1969:

540). As one source explained, in juvenile court practice
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the "sentence" imposed is governed by the needs of the
juvenile rather than the number or seriousness of the
charges brought against him or the frequency with which
he has appeared before the court in the past. Because
there are no separate classes of offenses, the juvenile
cannot reduce his sentence exposure by pleading guilty
to a lesser offense. Indeed, even in jurisdictions with
separate provisions for status offenders, the prosecutor-
ial procedures and kinds of sancftions that might be im-
posed on a (status offender) are quite similar to those
applied to juvenile delinquents, and consequently, the
juvenile has no incentive to plead guilty to the status
offense in the hope of reducing his sentence risk on any
more serious charg9s (Wizner and Keller, 1977: 1127,
footnote omitted).

Thus, at least one type of plea bargain, the charge bargain,
looks to be ill-equipped for the standard operating procedure

in juvenile court.

Plea Negotiation Is Dangerous

The second type of plea bargain, the sentence bargain, is
plausible enough,8 but is nevertheless frowned upon in juve-

nile court circles. First of all, sentence bargaining is un-

essential. Since each juvenile court disposition is supposedly

influenced solely by the youth's needs, negotiation over the

proper treatment plan is not required. The plan can be deter-

mined following adjudication when all concerned parties voice

their opinions as to the disposition best-suited to the child's

situation. Second, and even more important, sentence bargain-

ing is inimical to the goal of rehabilitation. Here, the
thought is that sentence bargaining would interfere with the

state's duty (via the parens patriae doctrine) to help needy

children (Senna and Siegel, 1978: 187; Siegel et al., 1976:

240, TJA/ABA, 1977as 133, Besharov, 1974: 311)., This position

was expressed well by a commission of experts who proclaimed:
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Ultimately, the most frequent victim of the bar—
gained disposition will be the juvenile. Society and
its court system have an obligation to offer young
offenders not only compassion, but also rehabilita-
tive programs that are rationally related to their
needs. Plea bargaining that results in leniency re-
commendations from the prosecutor encourages the par-
ties in delinquency proceedings to lose sight of the
essential function of the family court. The juvenile's
potential receipt of services is jeopardized when
counsel to the proceedings attempts, through negotia-
tion, to limit the discretion of the family court
judge to make an independent and objective evgluation
of the juvenile's needs (NAC, 1976: 410-411).

Consequently, sentence bargaining should not be allowed in juve-
nile court (Id.). This reasoning applies, in toto, to plea ac-
commodations as well. The juvenile should get the correct dis-

position, and not a sentence discount, whenever he pleads guilty,

Plea bargaining opponents would derive much satisfaction
from this picture of the juvenile court. Charge bargaining comes
off as useless, while sentence bargaining and plea accommodations
are to be proscribed because of their dangerousness. Apparently,
a majority of the field concurs that this is an accurate assess—
ment of plea negotiation in juvenile court, even though guilty
plea rates reamin high today (Miller et al., 1976: 592; Siegel

et al., 1976: 240; Dawson, 1969: 90).

In the juvenile system, bargaining for guilty
pleas is much less likely to occur...(Dawson,
1969: 90).

Counsel for the juvenile, unlike his counter-
part in the criminal court, does not have much,
if any, opportunity to plea bargain...(Cohen,
1971: 521).

(P)lea bargaining between prosecutor and de-
fense counsel is unusual in juvenile court...
(Miller et al., 1976: 592).

(I)t is widely believed that there is little
plea bargaining in the juvenile court...(Siegel
et al., 1976: 240; Senna and Siegel, 1976: 187).
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These armchair observations seemingly dominate the current
thinking about plea negotiation in juvenile court. Most text-
books on juvenile justice completely ignore plea bargaining
(Simonsen and Gordon, 1982; Thornton et al., 1981; Sanders,
1981); others give it short and tentative treatment (Streib,
1978: 34-35; Miller et al., 1976). The high numbers of’guilty
pleas are simply dismissed as open admissions rather than as
negotiated guilty pleas (Semna and Siegel, 1976: 187).

The Low Visibility Factor
The ability to imagine that plea negotiation does not oc-

cur in juvenile court is strengthened, in part, by the double
insularity of the topic. That is, neither plea bargaining
(and particularly plea accommodating) nor the juvenile court
is subject to exacting public scrutiny. Rather, these phe-
nomena take place, literally, behind closed doors. Conse-
quently, the intricacies of plea negotiation in juvenile
court do not lend toward either ready acknowledgement or easy

examination. As one group observed, most individuals

would probably agree that plea bargaining, where
it exists in the juvenile justice system, repre-
sents the "worst of both worlds," since it is in-
visible and unregulated...(ILJA/ABA, 1977a: 29).

Disbelief and low visibility have combined to present a
formidable, although not insurmountable barrier to the study
of ﬁlea negotiation in juvenile.court. The inability or un-
willingness to concede that plea negotiation is feasible in
juvenile court has heretofore blocked a valuable and neces-

sary area of investigation.
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FOOTNOTES

1As we have seen, one of the rationales of plea negotia-
tion is its allowing cases to be individualized. The defendant's
situation can be considered with some flexibility, unencumbered by
mandatory provisions (Moley, 1928: 187-188; Newman, 1966, Chs. 8
and 13; Parker, 1972: 193~194; ABA, 1980: ch. 14, p. 40). Proce-
dure in juvenile court is also flexible. The defendant's situatiomn,
in fact, is supposedly the only real concern of the juvenile court,
Thus, plea bargaining in arguably redundant in such a context.

2It is possible that plea bargaining did occur on a

significant level in juvenile court before Gault. For some time
before this date an overwhelming proportion of juvenile court pro-
ceedings had involved uncontested cases (Alexander, 1960: 1208).
Often, however, judges had merely instructed juvenile defendants
that they were obliged to explain what had happened (Gonas, 1962:
327). Children were frequently told that an acknowledgement of
guilt was a prerequisite to rehabilitation (Note, 1967: 331).
These, of course, are not examples of plea negotiation. Several
plea bargaining-like scenarios may have taken place, nevertheless,
Judges may have promised youths either that things would go easier
for them or that they would be allowed to go home if the truth were
told. Juveniles may have been urged to admit wrongdoing because
God or mommy and daddy would want them to do so. If these events
took place, plea negotiation or something closely related to it
may be said to have been established before the Supreme Court
altered the juvenile court process., We may never know for cer-
tain the history of plea bargaining in juvenile court.

3Juvenile court judges were most likely not dependent
upon a steady flow of unsolicited guilty pleas which would dry up
unless rewards were given to cooperative defendants. Thus, rewards,
if and when they were bestowed by judges were probably dictated by
the circumstances of a particular case rather than by an urgency
to maintain high rates of uncontested cases. Juveniles therefore
would have apparently been able to place little, if any, confi-
dence in attaining a better disposition by pleading guilty.

éIt 1s possible that these related functions were performed

by someone else, such as the probation officer.. Nevertheless, it is
particularly the province of deferse counsel to parlay any plausibly
promising aspect of the defendant's situation (e.g., a willingness to
plead guilty) into the best possible outcome for the client. In this
respect, the presence of defense counsel facilitates the possibility
that plea accommodating will occur. But at this time defense attorneys
appeared only rarely in juvenile court. Perhaps this explains why only
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one pre-Gault source seems to have mentioned plea accommodations, and
it described defense counsel who would stipulate the facts (i.e., plead
guilty) before trying to persuade the judge that a particular disposi-
tional alternative was appropriate (Note, 1967: 327).

5Thekjuvenile was granted the following rights: notice of the
charges, counsel, the self-incrimination privilege, and, confrontation
and cross-examination of witnesses (In re Gault, 1967: 33-56).

6In re Winship (1970) granted the youth the protection of having

all criminal charges against him being proved beyond a reasonable doubt.

7As another observer has noted:

Under the present practice, there is no neces-=
sary relationship between the offense for which a
juvenile pleads or is adjudicated a delinquent and
the ultimate disposition. As a consequence, there
is a relatively cavalier attitude on the part of
prosecutors and defense attormneys in plea bargain-
ing, since an admission of even one offense pro-
vides the court with all the legal authority it
needs for maximum intervention (Feld, 1980: 230,
n. 256).

8Although the charge may make no difference, it is certainly
possible that a defense counsel who fears his client could be committed
would attempt to megotiate with the judge in an effort to secure proba-
tion (Platt and Friedman, 1968: 1177). It is also reasonable to assume
that a defense attorney would believe a judge might be more lenient with
a guilty plea than with a trial conviction. This belief could easily be
translated into counsel's advice that the accused plead guilty and throw
himself on the mercy of the court.

9The NAC argued that all plea bargaining should be banned but
particularly sentence bargaining. Charge bargaining at least left sen-
tencing discretion in the hands of the judge. Sentence bargaining is
evil, according to the NAC, because it places the disposition power in
the relationship between the prosecutor and defense counsel (1976: 410-
413).

10In its tentative juvenile justice standards, the Institute
of Judicial Administration and the American Bar Association authorized
charge bargains but advocated a ban on sentence bargains (IJA/ABA, 1977c:
62).
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DIMENSIONS OF THE STUDY OF PLEA NEGOTIATION IN JUVENILE COURT

CHAPTER 3: CURRENT KNOWLEDGE ABOUT PLEA NEGOTIATION IN JUVENILE COURT

Although many of its aspects are frequently misunderstood, plea nego-

tiation in the criminal justice system is a well-publicized phenomenon.
Countless research projects have exposed various facets of the plea bar-
gaining practice (Newman, 1956, 1966; Cressey, 1976, Alschuler, 1968,
1975, 19763 Héumann, 1978; Miller et al., 1978; Casper, 1972; Bond,
1982). Until recently, however, plea negotiation was a relatively un-
chartered event. Reports had appeared sporadically and had disclosed
only that negotiated non~trial agreements accounted for a substantial
number of convictions in criminal courts (Miller, 1927; Moley, 1928;
Weintraub and Tough, 1942; Dash, 1951). Throughout the last three dec-
ades, an increase in academic concern, cries of abuse and intensive re-
search have brought plea bargaining out of isolation to the fore of
legal dispute. Ultimately, the United States Supreme Court sancﬁioned

plea negotiation (Brady v. U.S., 1970; Santobello v. N.Y., 1971), and

implemented procedures to regulate the bargaining practice (Federal
rules of Evidence, 1978: Rule 11(e)). Plea negotiation critics main-
tain that bargaining is inherently flawed and cannot be cured by regu—
lation alone (Note, 1970; NAC, 1973; Alschuler, 1968). Nevertheless,
research has indispﬁtably provided the means through which plea nego=
tiation issues can be understood and confronted, as well as the ability

to identify major problems, if not to resolve them.

A. The Little That Is Known About Plea Negotiation In Juvenile Court

Our knowledge of plea negotiation in juvenile court somewhat

resembles the state of the art in the criminal justice system
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several years ago. We have no more than mere sporadic documentation

of its existence. We are necessarily ignorant of the characteristics

‘of plea negotiation in juvenile court, including of course, any po-

tential problems, abuses, or improprieties associated with the plea
bargaining phenomenon.

1. Previous Research

The few empirically-based comments that have been made about
plea negotiation in juvenile court are rather cursory mainly
because the research projects that have mentioned it have been
devoted to broader subjects such as the role of the defense at-
torney or the function of the juvenile court proceeding. Plea
bargaining in juvenile court has yet to receive the undivided
attention of a full-scale research effort.

In the year preceding the Gault decision, Emerson conducted
an extensive study of a metropolitan juvenile court in an attempt
to analyze "the nature of the court operation, the handling of
delinquents and the court's functions in relation to the wider
social and legal system" (1969: yii). After noting the absence
of prosecutors in adjudicatory Héarings, Emerson made the singu-
lar remark that 'deals" in juveﬁile court "are very infrequent'
(Id.: 20). Emerson never addressed the matter again.

In the same year, Platt and Friedman investigated the role of
defense counsel in an urban juvenile court and discovered that

some plea negotiation took place.

Plea bargaining is discouraged in juvenile court,
though we have witnessed several conferences between
defense lawyer, state's attorney and judge where, in
return for a plea of guilty, a client has been guaran-—
teed probation or supervision instead of incarceratidn.
Opportunities for bargaining are formally limited, and
most lawyers feel that it is not worth their effort, since
a juvenile is only rarely committed to a reformatory (1968:

1177-1178).
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These two studies are noteworthy for their documenting the
appearance of plea negotiation in juvenile court before Gault
was decided. They provided very little description of plea
bargaining in juvenile couft, however.1

In the sixteen years since Gault, our understanding of plea
negotiation in juvenile court has advanced only marginally.
Shortly after the Supreme Court decision, Platt, Schechter and
Tiffany evaluated its impact via a study of the public defender.

Plea bargaining was found to be of limited importance

because a defendant can only be found guilty of
"delinquency" no matter what criminal charge is
proved. Nothing is gained by reducing "aggravated
battery" to "assault" if the outcome is the same

in either case. The state's attorney cannot make
deals about reduced "time" in exchange for a

guilty plea because they do not have the power to
fix sentences. The state youth commissicn operates
under a policy of indeterminate sentencing and only
the commission and its staff have the power ot (sic)
release juveniles from reformatories (Platt et al.,
1968: 632).

Although some plea negotiations were discovered to be "possible
and necessary for efficient, cooperative work relations" (Id.)
the tépic received minimal treatment by the researchers.

Stapleton and Teitelbaum hypothesized that "the performance
of defense counsel, and consequently his impact on the outcome
of the case he handles, will be largely determined by the circum-
stances of the forum in which he appears” (1972: 97). They devised
an experimental study to test this theory. Defense lawyers were
trained in juvenile law and adversary tactics so as to measure
the effect this had on the handling of a case (Id.: 49). Among

other things, the researchers discovered that plea negotiation
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existed in the two‘g;venile courts investigated (Id.: 135).

Furthermore, the difference that was found in the rate of plea
negotiation between the two courts was attributed, in large

part, to the presence of a’prosecutor. The jurisdiction in {
which a prosecutor regularly appeared experienced a greater ;
number of negotiated pleas (Id.: 135-136).2 Sentence bargain- i
ing was typical, and the defense attorney ordinarily initiated i
the negotiation (Id.: 136-137). Generalizability of findings is
impossible, however, because the study was an experimental ven-

ture to determine the impact of adversary defense counsel in

juvenile court. Moreover, since plea negotiation was merely a
tangential concern of the researchers, the subject remained

largely unexplained by the authors.

- S O ; -
s s

In a comprehensive examination of decislon-making points in
Denver's juvenile court, Hufnagel and Davidson ascertained that
plea negotiation takes place in juvenile court proceedings (1974:
377). Defense counsel were found to have a number of reasons to
plea bargain for their clients (Id.: 378). Plea negotiation was
only a minor focus of the study, however. The goal of the re-
search was to investigate the impact of Gault. Particular em-
phasis was placed on determining the child's ability to under-
stand and to effectively utilize his rights in juvenile court
(Id.: 337-338). Thus, Hufnagel and Davidson provided no de-
scription of the plea bargaining process or the roles of the
participants in bargaining cgées in juvenile court; they stated
only that plea negotiation exists in juvenile court. Neverthe-

less, the objective of the research was accomplished. Hufnagel
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and Davidson succeeded in their attempt "to identify problem
areas and to suggest topics for further study" (Id.: 338).
Sosin and Sarril joined a large scale effort to determine
the extent to which juveniie courts had complied with the
letter and spirit of the Gault decision and its progeny. Their
discussion on plea negotiation encompassed three sentences. The

researchers observed simply:

For the most part, attorneys tended to prefer

to plea-bargain with the judge on small points
rather than on the adjudication decision itself.
For example, some lawyers would have their clients
admit guilt on three of six counts if the other
three would be dropped. Judges often agreed to
this arrangement, and for good reason: once a
child is adjudicated a delinquent, three rather
than six counts makes no legal difference, as
legally the judge need not fit the disposition to
the number of charges (1976: 196).

Obviously, the topic was not considered significant.

Recently, Ewing purportedly examined plea negotiation in
the Harris County (Texas) juvenile court. Charge and sentence
bargaining are reported to have occurred (1978: 179-181). Any
conclusions drawn from this study are tentative, however. First,
Ewing assumed, without support, that each guity plea (or stipu-
lation) represented a plea bargain (Id.: 169, n. 15). Second,
the researcher confused plea negotiation with diversion. Ewing
presumed that cases turned out of the system at intake were in-
stances of plea bargaining (Id.: 173). Finally, besides these
very serious definitional problems, the author acknowledged
that the findings stemmed from data informally collected during
a ten-week internship in the court (Id.: 169, 177, n. 46).

Sagatun and Edwards measured the effect of a 1977 change in
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California law which mandated prosecution by a district attorney
in select cases. A majority of the county prosecutors' offices

which responded to a questionnaire indicated that they engaged in

charge bargaining but not in sentence bargaining (1979:20). Sagatun

and Edwards conceded nevertheless that "the extent and the nature
of the bargaining remains unclear" (Id.).

Thus far, research has contributed little to our state of
knowledge. We know basically that plea negotiation occurs in
some form and to some degree in juvenile court.. The preceding
studies are evidently among the best kept secrets in juvenile
justice. Commentators who wish either to assert or to deny that
plea bargaining exists in juvenile co&rt rarely cite any of this

body of research as support for their positions.

Appellate Court Cases

Several appellate level cases demonstrate that plea negotia-
tion takes place in juvenile court. The evidence is neither con-
clusive not very instructive, however. Only a handful of cases
from a few states were located, and almost half come from Illinois
alone, In five cases from California, two dealt with the right of
the youth who has plea bargained to have the same judge at both

the adjudicatory and disposition hearings (Matter of Thomas S.,

1981; In re Ray O., 1979); one merely stated, that a charge bar-

gain had transpired (zg_Matter of Aarom N., 1977); one demanded

that a judge who cannot honor a negotiated agreement must allow
the defendant to withdraw his guity plea (In re Gary 0., 1978);
and the fifth sanctioned a county prosecutor's decision never tok

plea bargain with juveniles in drunken driving cases (In re

Steven R., 1982),
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One New York case upheld the defendant's plea bargain because
the guilty plea had been freely and intelligently made (In re
Richard D., 1970). A case from Oregon authorized juvenile plea
bargaining as long as the guilty plea is voluntary (State ex

rel. Juvenile Dept. of Coos County v. Welch, 1973). A Louisiana

court reversed a young girl's conviction which had been based
upon a negotiated guilty plea because the accused had not been

told the maximum consequences of her admission (State in Interest

of Jarrell, 1981). The New Hampshire Supreme Court sanctioned a

plea bargain in which a youth agreed not to contest a transfer

hearing in exchange for a reduction in the charge (Roy v. Perrin,
1982). Finally, from Illinois, various court cases have disclosed
nothing more than that dismissals of other charges (In re Haggins,

1977; Interest of Tingle, 1977; Interest of R.B., 1980; People v.

Moore, 1975) and charge reductions have occurred (Interest 2£

Stewart, 1976; Interest of Butler, 1976; Interest of F.D., 1980).

In one case, a plea negotiation was overturned because the terms
of the agreement were not put on the court record (Interest of
Thomas, 1979).

Between the terse comments of numerous research projects and
the litigation that is beginning to take place on the appellate
level in various states, we can reasonably assume that some plea
negotiation activity is on-going in juvenile courts across the
country. ééiétill do not know what to make of it because plea

bargaining in juvenile court has yet to be thoroughly described,

B. Assumptions About Plea Negotiation In Juvenile Court

Despite the absence of descriptive and analytical evidence many
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commentators have taken it upon themselves to express views concerning
the wisdom of allowing plea negotiation in juvenile court. For example,
within the last nine years two national commissions have examined the
juvenile justice system in depfh and have announced beliefs regarding
plea bargaining. Although the conclusions drawn by the commissions
differed considerably, their works had something in common. Neither
could substantiate that it knew anything about plea negotiation in

juvenile court. Thus, both operated in the dark and were forced to

admit their handicap.

Although documentation of (plea negotiation)
practices in juvenile courts is lacking, the
existence of plea bargaining in the delinquency
process cannot be disputed...(NAC, 1976: 409).

The extent of plea bargaining in juvenile cases
is not certain, but it is known that plea bar-
gaining does exist in at least some metropolitan
juvenile justice systems...(IJA/ABA, 1977a: 28).

1. Plea Bargaining Must Be Abolished

In 1976, the National Advisory Committee on Criminal Justice
Standards and Goals (NAC) maintained that plea negotiation should
be eliminated from juvenile court (1976: 409). Essentially, the
commission did little more than transfer to juvenile court the
litany of problems that have plagued plea bargaining in criminal
court. The NAC declared that plea negotiation is "inherently co~
ercive" especially for the innocent juvenile defendant who is
often compelled to sacrifice substantial constitutional rights
in exchange for the state's guarantee of leniency. It was stressed
that the naive or firsﬁ offender would probably be less prepared
to negotiate his case than would the veteran juvenilg criminal

(Id.: 410). 'On a similar note, OEEer observers have theorized
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that juveniles who press for trial are penalized for exercising
that right (Hartman and Koval, 1979: 75), and that one negative
result of plea bargaining is that more juveniles will be con-
victed instead of having tﬁeir cases diverted from the system
(Wizner and Keller, 1977: 128).

The NAC criticized plea bargaining for its inviting defense
counsel and prosecutors to act "irresponsibly' inasmuch as they
will negotiate even meritorious disputes in order to relieve
caseload pressure. The availability of bargaining, moreover,
endourages the prosecutor to overcharge so as to gain the most
advantageous negotiation stance (1976: 410). The NAC proclaimed
that plea bargaining jeopardizes the juvenile court's treatment
goals in that it can serve to limit the judge's discretion in
assigning the youth to the proper rehabilitative program (Id.:
410-411; Lightholder, 1978: 789-790).

Finally, the NAC disclosed perhaps its greatest discomfort
with yet another result of plea bargaining in juvenile court:

society's welfare is ignored, if not compromised.

It is axiomatic, of course, that bargained dis-
positions of delinquency matters endanger the public's
interest in being protected from juvenile crime. To
the extent that dispositions are the result of bargains
that reflect factors not rationally related to the
circumstances of a given case, the public has not been
adequately protected. The same is true when leniency
is accorded a juvenile because he or she does not assert
the right to trial proceedings, rather than because leni-
ency is appropriate (1976: 410).

According to the NAC and others, then, plea negotiation has
too many obstacles to overcome in order to be considered legiti-
mate in juvenile court. Recently, the commission reaffirmed its

stand (1980: 332).
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Plea Bargaining Must Be Regulated

In 1977, the Institute of Judicial Administration and the
American Bar Association (IJA/ABA) completed a tentative draft
of their joint venture, entitled the Juvenile Justice Standards

Project. The IJA/ABA felt that the time had come to

move in one of two directions: either plea
bargaining should be recognized and regu-
lated or it should be eliminated...(1977a:
29).

Actually, the commission misstated the choice. Recognition is

a step necessary to both regulation and elimination. Describing
their decision as "close," the IJA/ABA wrote two sets of stan-
dards. The majority platform chose the regulation route. A
vocal minority, however, constructed an alternate set of measures
which called for abolition (Id.: 81-88).

Initially, even the majority position was somewhat equivocal.
Although it sanctioned charge bargaining, the IJA/ABA proscribed
sentence bargaining, claiming it provides the prosecutor too
great an opportunity to abuse official powers (1977c: 62, 65).3
In addition, the commission argued that sentence agreements would
subvert the traditional authoritative function played by the ju-

venile court judge in disposition hearings and thus

would not comport with the underlying
goals of the family court...(Id.: 65).

Three years later, however, the IJA/ABA altered its stand so as

to allow sentence bargaining to occur (1980b: 62, 64-65). Another
interesting standard, which survivéd subsequent review by the com-
mission, involved a bén on judicial participation in plea negotia-

tion in juvenile court (1977a: 35; 1980a: 34, 39).%
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The Need For Empirical Research

There is no doubt that plea negotiation in juvenile court needs
to be exposed and analyzed. The issue is beginning to be considered
in a number of states throughoﬁt the country; important decisions are
about to be made. Undeniably, courts and legislatures will require
more information about juvenile plea bargaining before they can deal
with it intelligently. Exacerbating matters is the current get-tough
attitude that seems to be dominating juvenile court legislation (Rubin,
1979). It is urgent for legislators and judges to pause and to con-
sider what, if any, effect this movement will have on plea bargaining

(and pleading guilty) in juvenile court.

Abolition may ultimately prove to be desi;able as the NAC argues.
The fears of plea bargaining abuse in juvenile couft deserve serious
attention. In fact, perhaps it was the NAC's message that inspired
the Mississippi legislature, which stands alone as the only unit of
state government that has categorically prohibited plea negotiation

in juvenile court.

Under no circumstances shall the party
or the prosecutor engage in discussion for the
purpose of agreeing to exchange concessions by
the prosecutor for the party's admission to
the petition (1979: 43-21-555).

Nevertheless, the NAC merely assumed that plea bargaining is
inherently evil in juvenile court (1976: 409-411). Moreover, the
NAC imagined that it could be easily eliminated from that forum
(Id.: 412; 1980: 332). The abuses cited by the NAC (and others)
are as yet undocumented and thus the validity of the demands for

abolition remains an open question.
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'If it is not elminated, at the very least some form of regula-

tion of plea bargaining in juvenile court would appear to be called

for. But it is still premature to say what shape the regulation

should take. 1In one of its reports the IJA/ABA had warned:

It should not be assumed, however, that

the criminal justice model for plea dis-

cussions and plea agreements would be

appropriate in its entirety in the juve-~

nile court (1977c¢: 64; 1980b: 64).
Despite this admonition the IJA/ABA assumed that plea negotiation
is inevitable in juvenile court, and that, among other things, it
relieves caseload pressure in that system (1980a: 35-36; Kleczek,
1972: 62; Senna and Siegel, 1976: 187). Furthermore, the commis-
sioners set about their regulation task having only scanty informa-
tion upon which to base their judgments. Perhaps this explains
their vacillation in the matter of sentence bargaining.

The point is that it is unknown whether or not charge and/or
sentence bargaining should be permitted in juvenile court. Perhaps
it was unwise for the Iowa legislature to act as the only state
governmental body that has explicitly endorsed both types of plea
negotiation in juvenile court.

The county attorney and the child's counsel may
mutually consider a plea agreement which contemplates
entry of a plea admitting the allegations of the peti-
tion in the expectation that other charges will be dis-
missed or not filed or that a specific disposition will
be recommended by the county attorney and granted by
the court...(1979: 232.43(2)).

Likewise, it is uncertain whether or not the judge should be auto-
matically excluded from negotiated pleas in juvenile court.

Questions like these must of course be addressed before regula-

tion can be responsibly implemented. They can be answered once we

know more about plea negotiation in juvenile court.
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Even their historical significance is fla
; wed by the f
that both jurisdictions had provided all defendants defensz couns:;t
(Emerson, 1969: 19; Platt and Friedman, 1968: 1156). Thus, the two
courts had already anticipated part of the Gault holding, and had

already ini Jonal 5 ;
ity y initiated the erosion of the traditional juvenile court con-

2
In the jurisdiction with a prosecut i
in 37 of 195 cases (19%), while, i Ceonnt. hre yere bargains

in the other court bargaining oc-
igz;ed in 5 of 162 cases (3.1%) (Stapleton and Teit;lbaum, 197%: 135-

The NAC agreed with this position and ar i
gued that if pl
bargaining could not be abolished in toto, at least sentence bar Zigin
should be prohibited (1976: 413). ; i

4The NAC endorsed th
. e e proscription on judici i i
in juvenile plea bargaining (1976: 413). Judietal participation
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CHAPTER 4: AN OVERVIEW OF THE PHILADELPHIA JUVENILE JUSTICE SYSTEM

The juvenile court in Philadelphia is officially known as the Court
of Common Pleas of Philadelphia, Family Court Division, Juvenile Branch.
It was selected as the research siee for a number of reasons. The court
operates in a metropolitan area and processes a large number of cases
daily. Thus, the likelihood of discovering plea negotiation seemed
greater than if a less~populated court was studied. In addition, de-
fense counsel and prosecutors regularly appear in juvenile court. In
other words, the bargaining parties were present. Furthermore, the
researcher had had prior working experience in the Philadelphia juvenile
court, which is located near his home. Finally, the ordinarily closed

doors of juvenile court were willingly opened tc the researcher.

A. The Pre-~Court Process

1. Jurisdiction

The juvenile court statute for the Commonwealth of Pennsylvania

defines a delinquent child as one ten years of age or older whom the

court has found to have perpetrated a crime (or delinquent act}

before his eighteenth birthday, and is in need of treatment, super-
vision or rehabilitation. Both summary offenses and murder are ex-

cluded from the term, delinquent act., Also omitted from the delin-

quent category are juveniles who commit acts illegal only for
children, or so-called status offenses (42 Pa. C.S.A.: § 6302).
Figure #1, on the following page, outlines the various stages
through which a youth's case can proceed in Philadelphia's juve-

nile court system.
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FIGURE #1

CASE FLOW IN JUVENILE COURT
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2.

Referral Sources

Probably every officer in Philadelphia's twenty-two police
districts has had some contact with a juvenile as a result of
the latter's involvement in an alleged crime. Regular police
officers frequently apprehend and hold suspected juvenile of-
fenders. Of the 11,765 new delinquency cases referred to and
disposed of by either intake or by the juvenile court in 1980,
10,621 (or 90.3%) were police referrals (Philadelphia 1981: 73).1

The police do not arrest the youth, however. Instead they
escort the youth to the Juvenile Aid Division (JAD), a special
division of tte police force. The JAD officer decides whether
arrest is warranted. If the answer is no, the child is released
and the officer records a "non-arrest". 1In 1980, 10,177 non-
arrest or remedial cases were so recorded (Id.: 17). If the de-
cision is to arrest, the juvenile is transported to the Youth
Study Center (YSC), a detention facility wherein the intake pro=~
cess occurs (Id.: 9).

The second significant referral source is the private criminal
complaint. Anv person can file an affidavit charging a juvenile
with having committed a misdemeanor against him or his child. To
file a private criminal complaint the individual must call the
Youth Study Center and arrange a meeting with an intake inter-
viewer who will determine whether charges should be lodged
against the juvenile (Id.: 8-9). Affidavits accounted for 892
(or 7.6%) of the cases referred to juvenile court in 1980 (1d.:

73).2
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Intake

After an arrest has brought the youth to the YSC, a probation
officer must decide whether to detain him pending an intake inter-
view, usually scheduled for the following day. Several statutory
criteria guide this decision (42 Pa. C.S.A. §§ 6325, 6326). The pur-
pose of intake 1s to screen all delinquency cases in order to deter-
mine whether or not the court has jurisdiction and, if so, how that
jurisdiction should be exercised (Philadelphia, 1981: 9-10). At
the intake conference the assigned JAD investigator reads the police
report in the presence of a YSC official (the intake interviewer),
the youth and his parent. In affidavit cases, the complainant ap-
pears as well., The juvenile and intake interviewer may discuss the
situation, but nothing the former says may be used against him in
court (42 Pa. C.S.A. § 6323(e)). The YSC official has the authority
to "adjust" the case; that is, to "refer the child and his parents
to any public or private social agency available for assisting in
the matter" (Id.: § 6323(a)). 1In 1980 1,393 cases were adjusted at
intake (Philadelphia, 1981: 21). If adjustment is not possible,
the matter is referred to court. The juvenile's detention status
may be reconsidered at this point. 1In 1980, 9,100 (or 787) of the
youths whose cases were processed by the court had been released to
their parents (Id.: 47).

Within a day or two after the intake interviewer decides that
the case must be referred to court he issues a petition, the formal
charging document in delinquency proceedings (42 Pa. C.S.A. § 5334).
The YSC official then prepares a written statement of the intake

conference, including the police report and anything the juvenile

58



s R 5 AT D

RSP

said at the interview, and forwards copies of this to the public

defender and the district attorney.

B. The Philadelphia Juvenile Court :

1. Volume And Structure

In 1980, 10,372 (or 90%) of the 11,529 new delinquency cases

referred to juvenile court were resolved. They were disposed of

in the following ways (Philadelphia, 1981: 21):

4,064 or 39.2 percent were dismissed, discharged, or
adjusted;

4,700 or 45.3 percent were placed or continued on
probation;

1,041 or 10.0 percent were committed to institutions
or agencies;

156 or 1.5 percent were transferred to adult court;
86 or .8 percent were adjudged dependent;

61 or .6 percent were ordered to pay fines or
restitution; and,

264 or 2.6 percent were disposed of in various
other ways.

During that year, 3,274 rehearings were also conducted (Id.: 16).

Five courtrooms in the Philadelphia juvenile court handle de-

3
linquency matters in the following manner:

~ COURTROOM PRIMARY HEARING FUNCTION SCHEDULE
A Pretrial 5 Days/Week
B Adjudicatory 2 Days/Week

C,D,E Adjudicatory 5 Days/Week

All five courtrooms entertain between four and six detention
hearings daily; all five allow for disposition, review, and
motion hearings ifzshe judge sitting in the courtroom has had
prior working experieﬁce in a case. Certification hearings are

likely in all but Courtroom A. The typical pretrial list in
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Courtroom A contains between forty-five and fifty cases. 1In the

other courtrooms, between thirty and forty assorted matters are

heard daily.

2. Personnel

There are six judges assigned to full-time duty in the delin-

quency branch of juvenile court. Each of five judges occupies

one particular courtroom regularly, while the sixth operates as

a swing judge. The latter acts as a replacement for his peers,

allowing each judge to dedicate every fifth week to working in

chambers., These¢ judges are elected by the voters of Philadelphia,

and although they rotate service among the various branches of

the Court of Common Pleas, most are quasi-permanent fixtures in

juvenile court.

Twelve assistant district attorneys (ADA) work in the juve~

nile division of the District Attoruz,'s Office. The unit chief

and an assistant chief have occupied their positions on a long-

term basis. Nevertheless, they should not be considered as career

juvenile prosecutors. The other ten assistants are sent to the

juvenile division on temporary assignment (from six months to two

years) vir a rotation system., Except for the caseload of the re-

presentatiave from the main office's rape unit,S there is no spe-

cialization in the cases handled by the ADA.6 Generally, each

assistant averages at least four days a week'in court, assigned
in teams to one of the couxgggoms.7
According to the juvenile court act the juvenile defendant

is entitled to representation by legal counsel at all stages of

the proceedings (42 Pa. C.S.A. § 6337). Defense work is divided
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unevenly émong three types of lawyers: the public defender (PD),
assigned or appointed counsel, and the privately retained attor-
ney. The brunt of the representation, perhaps as much as 70 per-
cent of the caseload, is borne by thke public defender. Like its
adversary, the juvenile division of the PD's office is led by a
chief and an assistant chief. The public defender, however, is
usually either new to the office or a career public defender. The
PD averages at least three days a week in court, spending the
other two days at the YSC or in the office interviewing clients.

Assigned cousel are appointed by the legal liaison unit super-
visor. They are required in multiple defendant cases and where
the juvenile has an adult co-defendant represented by the public
defender.8 Assigned counsel represent 25 to 30 percent of the
cases and many appear almest as frequently as the PDs, Finally
there are a few juveniles who elect or are instructed by the court
that they have the means through which to hire their own lawyer.
This happens in 2 to 3 percent of the cases. Many privately re-
tained attorneys are selected from among the specialists in juve-
nile court procedure who have gained their experience via repeated
appointments. to the court,

Besides staffing the intake unit the juvenile division of the
probation department also serves the function of supervision of the
youth in the community. In that capacity, approximately 110 pro-
bation officers (PQ) are dividéd into five units. The pre-hearing
intensive supervision (PHIS) group monitors the éonduct 0of children
who have been released pending their trial but who nevertheless re-

quire special attention during that period. Three units are devoted
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to juveniles who have not yet indicated a need for institution-
alization: regular probation (which includes consent decree cases)
calls for one meeting a month with the youth;9 intensive pro-
bation calls for weekly meétings; and correctional group counsel-
ing demands the juvenile's attendance at court two times a week
for group therapy sessions. The community-related institutional
probation (CRIP) division assists the child's reintegration into
the community after the child has been released from an insti-
tution. It is also known as after-care and is the juvenile justice
answer to parole, Finally, probation officers are responsible

for developing plans for children who require commitment. The
size of a PO's caseload ranges from 10 (intensive) to 60 (regular)
youths.

Several members of the court support staff enhance the orderly
flow of cases through the juvenile court. The court representative
serves as liaison between the judges and the probation department,
and brings the youth's J-file (a complete dossier on the juvenile)
to each hearing. Court clerks record the orders and directives of
the judge in each case. The stenographer records testimony and most
verbal exchanges in all the proceedings. A court officer signs
in all parties and escorts them to and from the courtroom. The
court crier conveneé and adjourns court (on the call of the judge),
calls cases and swears in witnesses. Finally, one or two sheriffs
are responsible for the physical control and safety of the court-

room and for transporting the prisomners.
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Stages

Pretrial Hearing

Pretrial is a judicial "clearing house" for juvenile de-

linquency cases.

This hearing is conducted by a judge, and
consists of a relatively informal presen-
tation and evaluation of all available

information, to determine whether the ju-
venile should be discharged, or continued

for an adjudicatory hearing...(Philadelphia
1981: 10).

All youths who are released after the intake conference are

channeled to pretrial.
The purposes of pretrial are many:

1) To assign counsel (usually a PD) for unrepresented
juveniles;

2) To formally notify the youth and his parents of
the charges;

3) To establish that there is probable cause to sup-
port the charges against the juvenile;

4) To provide the child an opportunity to answer or
to plead to the charges;

5) To see if the case can be informally resolved (i.e.,
a discharge, a consent decree, or an admission); and,
if not,

6) To set a date, time and courtroom for the next court

listing (usually the adjudicatory hearing) in the
case.

At pretrial the ADA reads the police report (or gives a sum-
mary of the testimony of an individual filing a private com-
plaint) in the presence of the judge, the juvenile and his
parent(s), and the public defender (or, in rare cases, pri-
vate counsel). The complainant does not appear except in
affidavit cases so pretrial is not fully an equivalent of

the preliminary hearing in adult court. Sometimes the case
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is discharged or the petition is withdrawn by the district
attorney or by the complainant. If the case is not thrown
out, three options remain. First, the youth may be placed
on a consent decree, wﬁich is a six~month informal probation
(and can be extended another six months), although he neither
admits nor denies guilt. If the results of the probation are

satisfactory, the case is dismissed. If not, the petition cam

be reinstated against the juvenile (42 Pa. C.S.A. § 6340). Second,

the youth can admit guilt and be adjudicated (i.e., convicted)
a delinquent on that admission. Finally, the case may be con-
tinued for further processing, which usually means an adjudi-~
catory hearing.

Pretrial usually occurs three to eight weeks after the
intake conference. Of the 12,746 cases resolved by a hearing
in 1980 (i.e., both new cases and rehearings), 4,705 (or 37%)
were completed at the pretrial listing (Philadelphia, 1981:

45) .

Detention Hearing

For each juvenile who is detained after the intake con-
ference a detention hearing must be held within 72 hours
(42 Pa. C.S.A. § 6322). Functionally, the detention hearing
operates in the same manner and serves the same purposes as
pretrial. One added decision is necessary, however. The
court must decide whether the youth shall remain in custody
until the next listing. Most juveniles are released at this

point.lo
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Certification Hearing

On the way to the adjudicatory hearing the ADA may choose

to invoke certification proceedings against any child who com-

mits a felony and is af least 14 years of age at the time of

the act (42 Pa. C.S.A. § 6355). Certification, which is also
known as transfer or waiver,11 involves sending the juvenile

and the criminal charge of which he is accused to criminal

court for processing. Today, every state in the country pro-

vides for transfer to adult court in some way, shape or form.12

In Philadelphia, the certification hearing is bifurcated.
The first part is the equivalent of an adult preliminary

hearing. Here, the court must find:

(1) that there is a prima facie case that

the child committed the delinquent act al-
leged; (ii) that the delinquent act would

be considered a felony if committed by an

adult...(Pa. C.S.A. § 6355 (a) (4)).

The second part of the proceeding is known as the amena-
bility hearing. Ordinarily, this aspect is the stumbling
block to certifying juvenile offenders. The Commonwealth has
the burden to prove that certification is appropriate; the

test is by a preponderance of evidence (Commonwealth v.

Greiner, 1978). To succeed in its transfer request, the
prosecution must establish "that there are reasonable grounds

to believe all of the following:

(A) That the child is not amenable to treatment,
supervision or rehabilitation as a juvenile through
available facilities...

(B) That the child is not commitable to an in-
stitution for the mentally retarded or mentally ill.

(C) That the interests of the community require
that the child be placed under legal restraint or
discipline or that the offense is one which would
carry a sentence of more than three years if committed
as an adult (42 Pa. C.S.A. § 6355 (a) (4) (iii))."
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The legislature has enumerated a number of factors which are

to be considered by the court in its decision on amenability

(1d.y. 14

If the judge decides that certification is warranted, he

must put his reasons on the record (Commonwealth v. Lux, 1982).

The juvenile is then afforded an opportunity to make bail,
given an arraignment date, and rearrested as an adult. When
the judge believes the youth is amenable to juvenile court

treatment the case is sent to an adjudicatory hearing.

Adjudicatory Hearing

Except for when a certification hearing occurs, the ad-
judicatory hearing will usually be held three to five weeks
following pretrial. If the youth has been detained, however,
trial must take place within ten days (41 Pa. C.S.A. § 6335
(a)).15 Although there is no specific provision concerning
the right to speedy trial, there is an unwritten rule that
the defense and the Commonwealth will get only two continu-
ances. The third listing will be marked "must be tried."

The general public is excluded from the adjudicatory
hearing which is "conducted by the court without a jury, in
an informal but orderly manner..." (Id.: § 6336 (a)). In
effect, the adjudicatory hearing is equivalent to the adult
bench trial. Rules of evidence used in criminal court are
employed in juvenile court as well. Essentially, the Common-
wealth presents its evidence; prosecution and defense wit-
nesses (and sometimes the defendant) testify and are cross-

examined. An admission or guilty plea by the accused obviates
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thé need for an adjudicatory hearing.

To declare the child a delinquent the court must deter-
mine beyond a reasonable doubt that the child committed the
crime and "is in need éf treatment, supervision or rehabili-
tation" (Id.: §§ 6302, 6341 (b)).16 Ordinarily, the latter is
inferred from the commission of the offense, particularly
when felonies are involved.17 Nevertheless, the court is
authorized to dismiss the proceedings if it finds ghat the

child does not need the state's regenerative care (Id.:

§ 6341 (b)).

Disposition Hearing

Once a juvenile is adjudicated delinquent his fate is the
subject of another proceeding, the disposition hearing,18 which
can occur immediately upon conviction or after one or more
continuances (Id.).19 The disposition hearing is not bound
by criminal rules of evidence. Generally, anything pertinent
to the child's béckground can be heard or reviewed while the
court is searching for the proper sentence (Id.: § 6341 (d)).

Besides treating the juvenile delinquent as a dependent,
the judge about to sentence a young offender basically has
three options:

1) Imposé a fine or restitution order; and/or

2) Place the youth on one of many types of pro-
bation; or,

3) Employ one of many types of commitment for
juveniles twelve years of age or older (as
dependent, mental health or delinquent com-
mitments) (Id.: §§ 6352(a), 6356).
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Probation is not given a specific term. The juvenile
simply remains on probation until discharged by a judge.
This will usually occur within nine or ten months if the
youth has not had any éubsequent adjudications.

A juvenile is not allowed to be committed or transferred
to a penal institution used primarily for adult offenders
(Id.: § 6352(a)). Like probation, institutionalization is

indeterminate. The Juvenile Act provides:

No child shall initially be committed
to an institution for a period longer than
three years or a period longer than he could
have been sentenced by the court if he had
been convicted of the same offense as an
adult, whichever is less... (Id.: § 6353(a)).

The initial commitment can be extended for a similar period
if the court finds, after a hearing, that the extension will
serve a rehabilitative purpose (Id.). The committing judge

is responsible for deciding when to release the youth.

Review/Motion Hearings

* The final set of hearings concerns, on the one hand, a

‘review of the juvenile offender's status and, on the other

hand, a request to alter that status. According to the

Juvenile Act:

The committing court shall review each commit-
ment every six months and shall hold a disposi-
tion review hearing every nine months (Id.).

Review hearings thus monitor the youth's progress while on
probation or while committed. The judge examines the re-
port from the probation officer or from the institution,

depending upon the circumsténces,~and often the judge is
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able to determine that the juvenile should be discharged
from his sentence.

Motion hearings deal with the probation officer's or
the institution's recoﬁmendation to change the juvenile's
situation. The change can represent the youth's going to
a higher or lower level of restraint.20 For example, the
PO can claim that the youth has violated probation and re-
quires commitment. Or, an institution can complain that
the juvenile has been a severe disciplinary problem and
demands differert, usually more secure, placement. At the
other extreme, the child's exemplary behavior on probation
or in an institution could prompt a motion or request that

the juvenile be discharged from all supervision.

The Institutional Network

There are three types of institutions that deal with the majority

of juveniles whom the court determines must be committed. Most of
these facilities house only boys;21 some address special problems
(e.g., drug or alcohol abuse) or are geared to special youth (e.g.,

ones with high I.Q.s).

Groug Homes

The first type is the group home which accommodates‘youths
who commit non-violent offenses and do not have substantial prior
records. These four group homes are used frequently by the juve-
nile court:

Southern Home
Some Other Place

Lower Kensington Environmental Center
0IC Group Home

69

gz

b

Private Residential Institutions

The second part of the institutional network is the private
residential institution. These are non-secure facilities. 1In
many respects they resemblé college campuses. These institutions
examine each youth referred to them and decide which candidates
are to be accepted into their programs. The following are the
three most frequently used by the juvenile court:

Glen Mills School
Sleighton Farms (coeducational)

Saint Gabriel's Hall

State~Run Residential Institutions

The final group of institutions is those run by the state.
There are two branches of facilities in this category: forestry
camps and youth development centers. There are three forestry
camps (called Numbers 1, 2, 3) located in state parks throughout
the Commonwealth. They are designed mainly for youths who have
been adjudicated of an offense after being discharged from a
private institution. Forestry camps operate like the private
institutions; juveniles must be accepted into the program prior
to commitment by the court. )

Youth development centers (YDC) are the end of the commit-
ment line in the juvenile justice system. They are for the most
serious juvenile offenders; they cannot refuse to accept a youth
committed there by the court. There are four YDCs that service
the juvenile court.

Cornwells Heights
Loysville
New Castle
Waynesburg (girls)
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