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ABSTRACT 

The following report analyzes and discusses the findings of a twenty-two 

month study of plea negotiation in juvenile court. The study was conducted in 

Philadelphia. 

The research poses a number of significant observations. First, plea bar-

ga~ning has been a badly defined and wrong~y documented phenomenon. Changes are 

recommended in order to truly understand and explain plea negotiation. Second, 

plea bargaining exists in a number of. forms in juvenile court. Even more impor-

tant, a larger concept, mitigated justice, accounts for the juvenile court's 

heavy reliance upon informal resolution of cases. Third, juvenile cour;t judges 

divide into one of three legal-oriented groupings which seems to influence their 

plea bargaining behavior. Defense attorneys and prosecutors plea bargain for 

many different reasons in juvenile court. At the same time, there are many ob-

stacles frequently standing in the way of completing a deal in juvenile court. 

Juvenile court personnel have not tended to respond vigorously in ascertaining 

the fairness, accuracy and voluntariness of juveniles' guilty pleas. Finally, 

contrary to established doctrine, plea negotiation can be philosophically accom-

modated in juvenile court pract.ice. 
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INTRODUCTION: THE PROBLEM OF STUDYING PLEA NEGOTIATION IN JUVENILE COURT 

There are two fundamental problems which must be addressed before we 

can begin to examine plea negotiation in juvenile court. The first dif-

ficulty lies in plea negotiation itself. In many respects it is relative-

ly easy to understand in that it involves little more than a defendant's 

decision to plead guilty pursuant to an agreement he has reached by nego-

1 tiating with a state official. As a result of careless treatment in the 

field and in the literature, however, plea negotiation is one of the most 

complex and most misreported topics of contemporary criminal justice. The 

many classificatory and empirical impediments to understanding plea nego-

2 tiation are explicated and resolved in Chapter 1. 

The second obstacle concerns the dilemma facing anyone who associates 

plea negotiation with the juvenile court. Simply stated, the two insti-

tutions do not seem to belong in the same sentence let alone in the same 

building. Chapter 2 explores the immiscible nature of plea negotiation 

in juvenile court. The data collected as a result of this study will re-

solve this problem. 

Negotiation appears to have as much, if not more, of a role in the 

contemporary legal world as the traditional concepts of advocacy and liti-

gation. It seems that compromise and settlement dominate nearly every 

facet of law, whether it is civil or criminal. This study demonstrates 

that negotiation has invaded yet another legal forum: the juvenile court. 

The following report documents the who, what, where, and why of plea nego-

tiation in juvenile court. 

CHAPTER 1: MAKING SENSE OF PLEA NEGOTIATION 

When it is reduced to its basic elements plea negotiation is merely 

one of a number of methods through which criminal disputes are resolved. 

Plea negotiation is, nevertheless, 'an extremely controversial item. It 

is desperately defended and vehemently attacked by those who see plea 

negotiation, alternatively, as the salvation o~ the damnation of the 

criminal justice system. Others regard plea negotiation more dispassion-

ately, claiming the system can survive with or without it. The subject 

obviously evokes a broad spectrum of perspectives and emotions. It 

should not be surprising, then, that there is considerable ambiguity and 

debate concerning virtually every aspect of plea negotiation. 

A. Search For The Proper Title 

There is even uncertainty as to what to call plea negotiation. 

The practice has been,given, during the last several decades, an 

assortment of names, none of which is completely appropriate. Plea 

negotiation was originally known as compromising or settling a 

criminal case (Miller, 1927: Polstein, 1962). These words are 

too broad to provide an adequate description of the e~change that 

occurs, however. For example, a compromise or settlement can be 

achieved in a case without a plea of guilty. Furthermore, these 

terms can be easily manipulated to insinuate impropriety (e.g., 

justice is compromised, the defendant's case was settled). 

Lesser pleas (Weintraub and Tough, 1942), another older phrase, 

fails to accommodate sentence arrangements where the level of charge 

is not adjusted. Plea copping (Kuh, 1966) was probably a popular term 

at one time among convicts and some court personnel. It does not de-

scribe the interaction between the state and the defendant, however. 

2 
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Moreover, as a street-oriented derivative of stealing, plea copping 

is unattractive in its own right, and can be misconstrued as the 

3 
defendant's ability to "get over" on the system. Plea agreements 

(ABA, 1968) has never been extensively used, perhaps because it is 

too passive to capture the hard-line dealing (and coercion) that 

. 4 
somet~mes occurs. 

Perhaps the most derogatory title that has been given to the de

fendant's bartering his guilty, plea is plea gambling. By pleading 

guilty the defendant gambles in two capacities. First, he wagers that 

the state can establish his guilt without his assistance. Second, 

the defendant calculates that he is better off, for whatever reasons, 

not contesting the state's case. Ac!cortiing to this account, however, 

5 nearly every type of guilty plea is gambled. Thus, plea gambling 

has too general an application to be of use in defining solely the 

negotiated guilty plea. Furtherr~ore, it evokes a negative image 

(Weinreb, 1977: 85), and, understandably, is only sparingly used 

(Scot.,! v. United States, 1969)., 

Plea bargaining is the name most frequently attributed to the 

state's dealing for guilty pleas. Unfortunately, it, too, is pejora

tive (e.g., the system bargains with criminals). Moreover, bargaining 

is a middle of the road term. It is too strong to describe the nu-

merous deals that are accomplished almost automatically. It is too 

weak to portray the many 1'bargains" that are secured through exces

sive pressure and threats. Finally, it is arguable that often neither 

6 
party has actually been the recipient of a bargain. 

Plea negotiation i.f~ a recent innovation that is less inflamma

tory, if not less misleading, than the other titles. Like bargaining, 
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negotiation fails to capture the extremes: the routine deal and 

the coerced bargain. Nevertheless, next to plea bargaining, plea 

negotiation is the most widely recognized name. Due to their fa-

miliarity and to the absence of a satisfactory alternative, plea 

negotiation and plea bargaining will be used interchangeably through-

out the remainder of this report. 

B. Definitional Hurdles 

At least if we agree what to label plea negotiation we can turn 

7 our attention to its more important definitional problems. The 

trouble centers around the countless different ways in which plea 

negotiation is defined throughout the country. Plea bargaining has 

been constantly scrutinized since at least 1956 (Newman, 1956). 

Nevertheless, no single definition of plea negotiation 

is universally accepted by practitioners in 
the field. On the contrary, there is a va
riety of special definitions of this phenome
non and special uses of this phraseology, not 
only between but within jurisdictions (Miller 
et a1., 1978: 1). 

Generally, there are two sources of difficulty that pertain to 

definition. First, there is little agreement as to what to include 

and what to omit from the phrase plea bargaining. Definitions range 

from the overly-narrow to the excessively-broad. Second, there is 

only marginal concurrence in how to organize the substance of plea 

negotiation. For the sake of convenience these interrelated problems 

will be considered in reverse order. 

4 



1. Typology Troubles 

A conclusive indication that plea negotiation labors under 

definitional constraints is the disorganized manner in which 

plea bargain typologies have been constructed. Observers have 

intertwined the three major axes of plea negotiation (the who, 

the what, and the how) into various convoluted types of plea 

bargaining. For example, the Georgetown Institute of Criminal 

Law and Procedure recently conducted a nationwide survey of 

plea negotiation and determined that there are two types of 

plea bargaining: explicit and implicit. 8 While implicit was 

largely ignored, explicit bargaining was further subdivided 

into five types which are different combinations (and further 

subcombinations) of who negotiates (Le., the judge and/or the 

prosecutor) for what plea bargains. Charge modifications and 

sentence recommendations were cited as the two typesof plea 

bargains (Miller et al., 1978: xiii-xiv). 

Writing on his own, one of the Georgetown study partici-

pants argued for the adoption of a "four dimensional cross

classification that reveals the variety of plea bargaining sys-

tems ••• (McDonald, 1979: 387-388)." He amended the Georgetown 

formula by adding a fourth (whether the agreement is treated as 

a legal contract) and fifth (the amount of haggling permitted) 

axes to the typology network (id.:386). Meanwhile, one source 

concentrated solely on the who criterion and identified only 

two forms of plea bargains: prosecutorial and judicial (McCoy 

'and Mirra, 1980: 896-898). 

5 

Alschuler focused mainly upon the same material as the 

Georgetown study and fashioned "four types of plea bargaining 

systems, in each of which the trial judge assumes a different 

role (1976: 1061)." In addition, he introduced a unique fac-

tor (or a sixth typological axis) in his framework: the spe-

ci£~~ity of the judge's promise (id.: 1061). 

Actually, only the imagination limits the number of vari-

abIes (axes) upon. which plea negotiation can be seen to ro-

10 
tate. Restraint is surely necessary; otherwise, academic 

chaos prevails. Clarity would seem to dictate that when we 

talk of the types of plea bargains we should restrict our dis-

cuss ion to the what criterion. What is it that is exchanged 

for a plea of guilty? In addition to the guilty plea, what 

else is bargained? The answer produces only two types of plea 

bargains: charge and sentence bargains (Comment, 1956: 205-

206; Moley, 1928: 122-123; Vetri, 1964~ 898; Alschuler, 1979a: 

3, 1979b: 213). There are, in turn, a number of different charge 

and sentence bargains, but they should not be juxtaposed with who 

does the negotiation. They are independent also of the method 

through which the negotiation takes place, which brings us di-

rectly to a related obstacle in defining plea bargaining. 

2. Plea Bargains Without Bargaining 

In retrospect, the decision to classify a guilty plea based 

on the defendant's hope that the judge will reward his plea as 

"implicit" plea bargaining was unfortunate (Newman, 1966; Heumann, . 

1975). It is a supposed plea bargain that lacks an essential com-

ponent: bargaining. Actually, the "implicit" plea bargain does 

6 



not represent another method of plea bargaining. Rather, it is 

another type of guilty plea since it is the guilty plea and not 

bargaining that the two items have in common. Although it is 

only one of a number of guilty pleas that are incorrectly iden-

tified as plea n~got:iation, the "implicit" plea bargain warrants 

. 1 11 spec~a treatment. 

Inasmuch as the guilty pleas in "implicit" plea bargaining 

are not physically bargained, identifying them as such exagger-

ates the number of guilty pl~as that are supposed to have been 

obtained through plea negotiation. 12 Attaching the phrase to 

non-negotiated guilty pleas forces plea bargaining to accommo-

date very dissimilar activities. Consequently, a definition, 

which attempts to account for these varied events, ends up so 

vague as to be of limited practical use. For example, the 

Georgetown survey described plea negotiation 

as the defendant's agreement to plead guilty 
to a criminal charge with the reasonable ex
pectation of receiving some consideration 
from the state (Miller et al., 1978: 1-2). 

This may be an acceptable version of what is involved, generally, 

but it offers little detail of what occurs, especially in expli-

13 cit plea bargaining, and it provides no clue as to whether the 

d~scriber is talking about "implicit" or explicit plea negotia
\\ 

tion. 

Employing the one term (plea bargaining) to describe the two 

types of guilty pleas encourages observers to regard all gUilty 

pleas as an undifferentiated ~ss, the 'entirety of which is at-
I 

tributed to plec!.' negotiation. This is conceptually and quanti-

tatively incorrect, particularly because some guilty pleas are 
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14 
neither "implicit" nor explicit plea bargains. 

This is not to imply that "implicit!! plea bargaining com-

pletely distorts the predictable exchange between defendant 

and judge. Admittedly, there is an "understanding" that the 

judge will ordinarily sentence the defendant more leniently 

because the latter has decided to forego rather than to demand 

trial. Judges tend to sentence guilty pleas differently for a 

variety of reasons (Comment, 1956). Consequently, it can be 

said that a defendant who pleads guilty usually enjoys a re-

warding "arrangement" with the judge (or has, in effect, "bar-

gained" with the system). 

Nevertheless, the pivotal question in "implicit" plea bar

gaining is, "what factor determines its presence?" Is it enough 

that the defendant hag. pied guilty, hoping to be rewarded? Or, 

must the judge'render a lenient sentence in order to comprise an 

"implicit" plea bargain? In other words, is an "implicit" plea 

bargain compromised or negated simply because the judge does not 

The de-come through with a reward? The answer seems obvious. 

fendant's subjective wish, however ill-founded, is all that is 

required of an "implicit" plea bargain. 15 The judge's disposi-

tion is irrelevant since the sentencing decision cannot alter 

16 
the wishful character of the guilty plea. The dispositional 

outcome merely reflects, positively or negatively, upon the 

sagacity of the defendant's plea. 
17 

The central feature in "implicit" plea bargaining is thus 

the guilty plea and not any exchange (negotiation or reward) 

between the defendant and judge. Since the verb, bargain, means 

8 



to negotiate or to come to terms, then, by definition, we can 

infer that it takes at least two parties to agree to perform 

some action in order to constitute a bargain. By pleading 

guilty, the defendant has agreed not to contest the case. In 

"implicit" plea bargaining the judge has not agreed to do any-

h " h 18 t ~ng, owever. He has made no commitment. In fact, he is 

conceptually forbidden to make a commitment since once the 

judge obligates himself, pre-conviction, he has participated in 

an explicit plea bargain. 

Even if we were to view the judge's reward as a necessary 

part of an "implicitll plea bargain, there are reasons not to 

call this "exchange" bargaining. First, the "understanding" 

that leniency will be extended to unsolicited guilty pleas is 

neither automatic nor inevitable. Despite the statistics, the're 

is never a guarantee in "implicitll plea bargaining that anyone 

defendant will be rewarded for his guilty plea. Furthermore, 

the defendant has absolutely no contr01 over how extensive the 

reward will be. 

Of course, neither the certainty nor the amount of the de-

fendant's reward adequately distinguishes "implicit" from ex

plicit plea bargaining. 19 The distinction lies in the fact 

that, in "implicit" plea bargaining, the accused has bargained 

with no one and has no proposed agreement, however tentative, in-

hand prior to entry of the guilty plea. This is what makes the 

" ""fi h" i i "20 1ssue more s1gn1 cant t an Just an exerc se n semant1CS. 

From the suspect's viewpoint, the difference can bG crucial. If 

the sentence handed down by the judge does not correspond with 

9 
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the defendant's estimation of proper reward, the latter's di.s-

pleasure will most likely be as final as his guilty plea. Armed 

with only an "understanding," the accused will find it very dif-

ficult, if not out of the question, to claim convincingly upon 

appeal that the trial judge has reneged on his end of what is 

a nonexistent bargain, or has violated the defendant's reason-

able expectations in sentencing. The ability to devise a remedy 

for the defendant's dashed hopes is truly limited.
21 

conceptual j.ntegrity would be better Sf!rved if the phrase 

"implicit" plea bargaining were no longer used. There is no 

bargaining per se in "implicit" plea bargaining, and, as such, 

it is a contradiction in terms. Thus, uniform use of most of 

the names associated with the practice becomes even mor.e pro-

bl "22 emat1C. Furthermore, "implicit" plea bargaining unneces-

sarily burdens plea bargain typologies with another axis (i.e., 

the how).23 

Even the adjective~ "implicit," is easily misinterpreted. 

The Geo~,getown study, for example, believed it saw a resem

blance between "implicit" and explicit vlea bargaining. 

Implicit bargaining is usually made very explicit! 
That is, defendants are told clearly by someone 
usually their lawyers, but sometimes by judges, 
prosecuiors, police officers, or others -- that 
they had better plead guilty or they will be pun
ished more severely if they go to trial (Miller 
et al., 1978: 7, emphasis supplied, citation 
omitted). 

24 
Yes, "implicit" and explicit plea hargaining overlap, 

but not due to the amount of information available to the ~c

-25 
cused when he pleads guilty. How clearly (which does not 

10 
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translate into explicit) the defendant is aware of sentence 

differentials and rewards is immaterial to plea bargaining, in 

general, and, in particular, to distinguishing "implicit" from 

explicit plea bargaining. 26 Even if he knows nothing of the 

judge's sentencing practices, the defendant still "implicitly" 

plea bargains if he tenders a guilty plea, hoping to be rewarded 

for not demanding trial. 27 

Reclassifying "implicit" plea bargaining would serve several 

worthwhile purposes. Ideally d i i , a re es gnat on such as plea ac-

commodation would eliminate the preceding points of confusion. 

The word, accommodation, is particularly suitable in that it ex

presses the structural paradox of the adversary criminal court: 

a defense counsel can aim to promote his client's welfare (i.e., 

seek lesser punishment) while simultaneously placating the sys

tem's purported needs (viz., guilty pleas). More important, 

accommodation distinguishes this one-sided defense tactic from 

that of bilateral bargaining, while the guilty plea remains the 

proper common denominator. 28 

The distinction gives notice that the abolition of plea nego-

tiation proposed in so e· i di i h m Jur s ct ons as no necessary bearing 

on a corresponding demise of plea accommodation. In fact, as 

experience has demonstrated, there can be an inverse relationship 

between the two types of guilty pleas. 29 Th e separation also 

highlights that plea accommodation shouldobe examined in conjunc

tion with rather than as a subset of plea negotiation. 30 Final

ly, by forcing our focus away from bargaining and towardl;l guilty 

pleas we can hope to resolve the second way in which plea nego

tiation is too broadly defined. 

11 

3. Plea Bargains Without Pleas 

The second manner in which the definition of plea negotia-

tion is over-inclusive complements the first. This time the 

necessary ingredient that is missing from the plea bargain is 

the guilty plea. One of the initial articles written on our 

subject was appropriately entitled, in part, "Guilty Plea Bar

gaining," (Vetri, 1964). As time passed, however, the word 

guilty was no +onger associated with the term. This omission 

has produced a phrase that is convenient to use but costly 

nevertheless. 

There is cause to believe that the position which ascribes 

the guilty plea an unessential place in plea negotiation is 

fairly widespread. One attorney wrote in a source frequently 

consulted by the legal community that plea bargaining should 

be defined as any arrangement 

whereby a criminal charge or potential criminal 
charge is resolved in some fashion other than 
by a trial on merits ••• (Segar, 1978: 76, emphasis 
supplied). 

This disregard for the fate of the criminal charge suggests 

that many varied activities are perhaps being mislabelled as 

plea negotiation, thus exaggerating its presence in the crimi-

nal justice system. 

That is precisely what the Georgetown study found. It un-

earthed system officials who use plea bargaining to refer to 

negotiated cases that are actually nol prossed. As explanation, 

the Georgetown people cited the similarity between the nol pros 

and the plea bargain (Miller et al., 1978: 4-5, 78-79; McDonald, 

12 
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1979: 389).31 Of course, the dissimilarity is even more striking 

since, unlike nol prossing, plea negotiation requires the de

fendant's ever-important act of self-conviction. 32 In light of 

this obvious and crucial distinction it is interesting that a 

prominent figure in the Georgetown survey considered the major 

drawback of his group's plea bargaining definition to be its 

"arbitrary" limitation to guilty pleas (McDonald, 1979: 388). 

Another bargain-oriented situation which, despite the ab-

sence of a guilty plea, has been included within the plea ne-

gotiation category is the court structure which penalizes the 

choice of jury vis-a-vis bench trial (White, 1979; Alschuler, 

1968). Here, a defendant usually guarantees himself a lesser 

sentence if convicted by a judge rather than by a jury. As 

such, bench trial represents a "bargain" or trade-off. Never-

theless, it is not a plea bargain, especially since n0t only 

is guilt not admitted, but acquittal upon trial is always pos-

sible. Similarly, Mather notes a practice in Los Angeles in 

which the defendant "submits on the transcript" of the prelimi-

nary hearing. ~t is implied that the accused gets a better 

"deal" if convicted in this manner rather than by a bench or 

jury trial. The chance for acquittal is ever-present, however, 

so it would be incorrect to associate this expedited trial 

method with plea bargaining (see Mather, 1979). 

4. Ple~ Bargains Without Pleas Or Bargaining 

The final example of an over-extended definition of plea 

negotiation is captured nicely in McDonald's argument that the 

phrase should be linked with virtually all non-trial dispositions, 
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regardless of whether the defendant pleads guilty or negotiates 

any matter with the state. 

The concept of plea bargaining should not be 
restricted to either pleas or bargains ••• 
(1979: 385). 

Accordingly, he devised a definition broad enough to accommodate 

all instances of pretrial diversion (Id.: 390).33 Although the 

all-encompassing description McDonald gave plea bargaining may 

serve his goal of highlighting state exercise of coercion (Id.: 

391), it violates the natural boundaries of plea negotiatiQn. 
. 

Under this model, plea bargaining might well be used to explain 

every case that does not reach trial, and thus lose altogether 

any meaningful identifying purpose. 

5. Plea Negoti~tion Under-Defined 

At the other end of the spectrum, plea negotiation is too 

narrowly defined whenever nonessentials are required before an 

individual will acknowledge that a plea bargain has taken place. 

A few years ago definitions in the literature regularly speci

fied the prosecutor as the only party eligible to represent the 

state in plea negotiations (Note, 1970: 1389; Note, 1972: 288; 

LaGoy, Senna, and Siegel, 1976: 436). 

Even recently there has been an example of this (Segar. 1978: 

76). It is surprising that definitions would be so limited, es-

pecially now in the face of abundant evidence that other system 

personnel, particularly the jJdge, actively negotiate pleas with 

defendants (Alschuler, 1976; Miller et al., 1978: 30_31).34 

A good deal of the unde~-def'ined problem has emanated from 

accounts that exaggerate the success of abolition efforts. Prose-

14 
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cutors have been known to report the elimination of plea ne-

gotiation in their jurisdictions when either bargaining over 

multiple charges has continued unabated, or sentence bargains 

have merely replaced charge reductions (Miller et al., 1978: 

8-11). Interestingly, one district attorney announced a ban 

on plea negotiation while simultaneously authorizing his staff 

to bargain in both weak and informant's test,imony cases (Berger, 

1976).35 

The Georgetown study discovered several system officials 

who were reluctant to admit that plea bargaining occurred in 

their courts. One prosecutor denied that his office engaged in 

plea negotiation because his staff was always prepared to go to 

trial. Another district attorney maintained the same because 

his personnel did not haggle over charges with defense counsel. 

Instead, sentence recommendations were readily exchanged for 

guilty pleas. A judge argued there was no plea bargaining in 

his court because he was not bound by the prosecutor's sentence 

proposal. It truly was immaterial that he had rejected only one 

recommendation in ten years (Miller et al., 1978: 12). Another 

judge would not call his actions plea bargaining because incar-

ceration was not a likely sentence when he negotiated with de-

fendants (Jaspin, 1981). There are undoubtedly countless others 

in the academic and practical fields who commit similar mistakes 

because an unsubstantiated vie~ holds that one extraneous item or 

another is necessary before a negotiated plea of guilty is really 

a plea bargain. 

As we have seen, errors have been made both ways. Plea ne-

gotiation has heretofore been an elastic concept that, on the 
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one hand, is cited to explain phenomena to which it does not 

belong, while, on the other hand, it is denied recognition in 

its most obvious manifestations. Plea bargaining needs a de-

finition that is simple enough to be manageable and yet suf-

ficiently complex to distinguish it from other relevant mate-

rial. This would not only give plea negotiation conceptual 

integrity, it would let us know where plea bargaining really 

does and does not exist. 

6. Plea Bargaining Re-Defined 

The first useful matter to recognize is that, contrary to 

appearances perhaps, the guilty plea is the whole and plea ne-

gotiation the part. Whereas every plea bargain must involve a 

guilty plea, not every guilty plea must be negotiated. Under-

standing this encourages us to focus upon and develop a typology 

of guilty pleas. A subset of this typology necessarily concerns 

the negotiated plea, which, methodologically (i.e., the how axis), 

can now be represented in its one true form: explicit. The 

typology also affords a position for the guilty plea which, al-

though not negotiated, is tendered with a reasonable expectatioo 

of reward for not contesting the case. The typology is not fully 

developed here because only "implicit" and explicit plea bargain

ing have to be accounted for. 36 

TYPES OF GUILTY PLEAS 

1. Negotiated Guilty Pleas (Plea Bargains) 
a. Charge Bargains 
b. Sentence Bargains 

2. Tailored Guilty Pleas (Plea Accommodations) 

Tailored was chosen as the adjective to describe the guilty plea 

16 
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! in plea accommodation because it expresses a unilateral or one-

sided fashioning of the guilty plea by the defendant or defense 

counsel. 

Plea bargaining can now be defined as the situation in which 

the defendant agrees to plead guilty to a criminal charge in ex-

change for some charge and/or sentence consideration from the pro

secutor and/or the judge. 37 Plea accommodation involves the 

accused who pleads guilty to a criminal charge with the hope of 

being sentenced more leniently than if he were convicted at trial 

spec ... fically because he believes that the judge "rewards" pleas 

of guilty. Together, these two types of guilty pleas account for 

a vast proportion of the cases resolved in criminal court. Even 

now that they are properly identified and separated, however, it 

will not be easy to determine precisely what that proportion is. 

c. Documentation Obstacles 

The descriptive laxity that has characteristically surrounded plea 

negotiation inevitably causes us to have little confidence in the ac-

curacy of attempts that have been made to document it. This is regret-

able since the documentation effort is quite a struggle in itself. Per-

haps the most obvious problem is the relative invisibility of ',t:>lea 

accommodations. Unless one questions the defendant or defensei" counsel, 

it is impossible to determine if a plea accommodation has occurred. The 

Georgetown study maintained, nevertheless, that a statistical analy-

sis would produce a reliable indication. 

An obj2ctive determination would require an 
analysiS of sentencing patterns and a showing 
that defendants who pled guilty consistently 
received lighter sentences than those who 
went to trial when everything else was held 
constant ••• (Miller et al., 1978: 27). 
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This approach does not indicate whether plea accommodations 

exist. For one thing, the guilty plea sample is almost definitely 

contaminated by the presence of negotiated guilty pleas, some of 

whi(:h were likely exchanged for lighter sentences. Even when all 

the non-negotiated guilty pleas are isolated, it is impossible to 

derive a valid "objective determination" of plea accommodation from 

the GeorgetoWn formula. It provides no way in which to ascertain 

whether a guilty. plea is a straight guilty plea, a plea accommoda-

38 tion (or tailored guilty plea), or something else altogether. An 

"objective" sentencing analysis reveals, at most, judges sentencing 

differently depending upon the method of conviction. It cannot ad-

dress a defendant's hopeful expectation in pleading guilty, which 

is the most, and, indeed, the only essential attribute of plea ac-

commodation. Even if judges tend to sentence guilty pleas more 

leniently does not automatically mean that that factor brought 

about a defendant's decision to forego trial. 39 

The subjective method adopted by the Georgetown survey also 

fails to provide a conclusive answer. 

A subjective determination would 
simply require a finding that defendants 
in a jurisdiction believed that implicit 
bargaining occurred ••• (Miller et al., 1978: 
28). 

This inquiry will not inform us how many suspects participated in 

plea accommodation. Rather, it will disclose only how many defen-

40 dantG are aware of the practice. 

Obviously, ferreting plea accommodations out of the mass of non-

negotiated guilty pleas is no easy task. Unless defense counsel 
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records the defend3nt's aspirations on the case file, timely inter-

viewing is the only process through which we can detect the presence 

of plea accommodation. But, of course, interviewing is cumbersome 

and time-consuming. Understandably, most commentators have relied 

upon inference. If a guilty plea is non-negotiated, it is assumed 

that it is a plea accommodation. We simply cannot know how accurate 

that inference is. 

Detectibility does not present the same problem in plea negotia-

tion. Plea bargains are increasingly becoming recorded facts in 

41 criminal court. Reporting style is the major documentation bar-

42 rier in plea negotiation. For many years plea bargaining has been 

quantitatively represented as the percentage of convictions that has 

been obtained through guilty pleas (Illinois, 1929; Moley, 1928). 

But that statistic simply contrasts guilty plea convictions with trial 

i
. 43 conv ct~ons. It says nothing about trial acquittals and cases nol 

prossed before adjudication, all of which deserve consideration vis

a-vis cases that are plea-bargained. 44 As it is currently presented 

the statistic even requires an assumption that all the guilty pleas 

were negotiated. Unfortunately, despite its obvious flaws, this per-

centage has been uncritic&lly accepted as an indication of the rate 

of ple~ bargaining. 45 

The plea bargaining rate should not juxtapose all guilty pleas 

with successful prosecutions. Only negotiated guilty pleas should be 

counted in the numerator of the plea bargaining equation. The de-

nominator should contain all cases which survive screening (Nardulli, 

1978: 51). This figure would tell us just how many cases are actually 

plea bargained. 

19 

In the current state of the art plea negotiation is shapeless, 

conceptual clay that must be molded anew by each person regarding 

it. Plea bargaining thus assumes whatever appearance the indivi-

du.al sculptor prefers to give it; there is little consensus as to 

the proper finished product. A bystander cannot be certain that 

any person or article is discussing the correct topic, and he may 

becom'~ convinced that no two accounts have ever reviewed similar 

material. Chaos has reigned in both literature reports on and field 

usage of the term, plea negotiation. Now that we are at least aware 

of the problems in the definition and documentation areas, we can 

turn our attention to the difficulty in conceptually linking plea 

negotiation \o1ith the juvenile court. 
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FOOTNOTES 

1 Plea negotiation involves a variety of arrangements that 
can be made between the defendant and a number of state officials" 
Consequently, no description of the topi.c can be very specific. This 
definition is more narrow that most (cf., Miller et al., 1978: 1-2), 
however, because it anticipates several changes in the state of the 
art that are advocated in Chapter 1. 

2Chapter 1 focuses on plea negotiation exclusively in the 
criminal court. This is unavoidable since the adult context is the 
only one in which plea negotiation is currently known. Thus, the num
erous conceptual problems that exist are adult court problems and must 
be resolved in that area. 

3Some critics insist that plea bargaining allows all defen
dants to "get over" on the system (Callan, 1979). Some defendants will 
succeed while others will fail to "get over" because of plea ;;~egotia
tiona Since incompetent and/or corrupt system officials, fau'Lty jury 
verdicts, lenient sentences, the exclusionary rule, overcrowden insti
tutions and quick parole all contribute generously to defendant~' get
ting over, there is certainly no reason to single out plea negotiation. 

4The title search suffers the same handicap as the defini
tion effort (cf., text in note 1, supra). There is such a broad range 
of activity involved in plea negotiation it is difficult to find a sin
gle phrase sensitive enough to accommodate the diversity. 

5perhaps the only gUilty plea that falls outside of plea 
gambling is the straight guilty plea offered as a result of the de
fendant's remorse. Thus, plea gambling may accommodate too much. 

. 6That is, the state does not necessarily conserve resources 
or achieve the unattainable; the defendant does not necessarily better 
his predicament through self-conviction than through challenging the 
state's case. See, generally, Alschuler (1968). 
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7As the following sections demonstrate, the t~sk of de
termining the nature and extent of plea bargaining, without a uni
versal definition is very difficult, if not impossible. Problems 
cannot be clearly'identified, and remedies, if they exist, will re
main evasive as long as plea bargaining language is enigmatic. In 
other words, we can hardly expect to agree to do something about 
plea negotiation when we cannot even agree on what it is. 

8 Newman and 
as overt and implicit. 
cit and tacit. 

NeMoyer (1970: 372-373) identify the two types 
Bond (1982: ch. 1, p. 14) calls the two expli-

9For unstated reasons McDonald (1979) ignored the what 
axis while borrowing the who and the how factors from the Georgetown 
typology. 

10 Additional variables include: the why; the when; the sen-· 
tence (in versus out); and, the coerciveness axes. 

11For example another non-negotiated guilty plea is the 
straight guilty plea which is offered from remorse or resignation, and 
not with an aim to reduce punishment (see Lefstein, 1981: 489). ~dmit
tedly, it is rare today. As a guilty plea, however, it i~ quant~ta
tively linked with all other guilty pleas, which are all ~nferred to 
be instances of plea bargaining (Heumann, 1978: 158). Neve:th:less, 
the "implicit" plea bargain is most assuredly the most stat:st:call~ 
significant of all non-negotiated guilty pleas, ~nd, thus, ~t ~s th~s 
guilty plea that is the major focus of this sect~on. 

12Interestingly, "implicit" plea bargaining has an oppo~ite 
and equal effect. In the event that all guilty pleas in a jurisd~c
tion would fall in this category a system official could cla~m that 
his court operates without plea bargaining. Technically, th~s asser
tion would be accurate. It would have to be made tongue in chee~, 
however, unless, of course, the official could show the state pa~d no 
price whatsoever (i.e., leniency) for the g~ilty pleas. The Georget~wn 
study discovered a district attorney who sa~d there wa~.no ~l:a}ar 
gaining in his court in the good old days even though ~mpl~c~t. pl:a 
bargaining had flourished (Miller et al., 1978: 1~-1~). The po~nt ~s 
that "implicit" plea bargaining allows plea negot~at~on to be under-
reported as well as over-defined. 
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13For example, since "implicit" plea bargaining involves 
only the judge on the state's part (and even he is not currently in
volved), while explicit can involve the prosecutor or the jduge, a 
general definition must shy away from mentioning the concerned par
ties. Similarly, differences with respect to the type of reward 
(e.g., explicit charge or sentence.bargains versus "implicit" sen
tence discounts) require vague, over-general definitions (cf., Miller 
et al., 1978: 1-2). 

14The straight guilty plea, for example, has nothing to do 
with plea negotiation but statistically, of course, it is associated 
with all the other guilty pleas, which, in turn, are linked with plea 
bargaining. 

15An established practice of rewarding guilty pleas is not 
even a requirement. It is not unreasonable for a defendant to believe 
that he will fare better by pleading guilty even though he has no sta
tistical evidence to support this belief. To be sure, the judge who 
wants to maintain a steady flow of guilty pleas realizes that, gener
ally, he has to reward a significant proportion of guilty pleas (or 
really slam trial convictions). Nevertheless, the judge always retains 
the option to "burn" a number of defendants who plead guilty. Thus, any 
particular defendant will still have to hope that he is not going to be 
the judge's example or guinea pig. 

16Consider, for example, a case where the judge decides that 
the defendant before him deserved no leniency, despite the guilty plea. 
He gives the defendant the same disposition he recently gave a similarly 
situated defendant who was convicted by jury trial. In retrospect, the 
defendant who pled guilty gambled and lost. This event would still be 
labelled an "implicit" plea bargain regardless of the fact that the 
strategy backfired on the defendant. 

17It may be impossible to determine the wisdom of a guilty 
plea. Often, there will be no way to calculate if the sentence given 
the guilty plea represents a reward (i.e., is the sentence more lenient 
~han that which would have been given a trial conviction?), and just 
~lOW extensively the reward was influenced by the guilty plea (i.e., did 
other factors contribute to the reward besides the guilty plea?). 

18"Implicit" plea bargaining may be bilateral, but only se
quentially so. The judge may reciprocate and reward the defendant's 
guilty plea. The judge is not legally or ethically bound to do so, 
however. Thus, the "arrangement" is only potentially two-sided. An 
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activity like this, which may be the defendant's better "bet" (vis
a-vis trial), but is still unilateral and conjectural should not be 
linked with an event called bargaining. 

I agree with Alschuler who says that when a judge "hints" 
to counsel about a sentence differential in his case or who operates 
exclusively with a sentence schedule (which penalizes trial convic
tions), then explicit plea bargaining has occurred (1976: 1092-1099). 
Here, the judge has communicated a commitment to counsel. 

19 Ipcomplete sentence bargains are explicit arrangements that 
offer the defendant only a prospect of reward. Similarly, it is possi
ble that a defendant may achieve a better sentence by throwing himself 
on the mercy of the court (an "implicit" plea bargain) than he would 
have by actively negotiating with the district attorney or the judge. 
Nevertheless, the defendant who negotiates a guilty plea usually narrows 
the parameters of the charge and/or sentence he faces. "Implicit" plea 
bargaining is more like throwing the case up in the air, relying on the 
fact that standard operating procedure usually breaks the fall. 

20 McDonald (1979: 385) has claimed: "Because the litere,ture 
on plea bargaining disagrees about a definition of the concept, many 
differences in findings and opinions are more semantic than substan
tive ••• " The topic is so misunderstood that it is impossible to deter
mine what causes differences in findings and opinions. 

21 Considering the importance and supposed finality of a guilty 
plea, the relative availability of remedy for broken explicit bargains 
and the improbability of determining the existence of, let alone relief 
for, "broken" "implicit" plea bargains is not an insignificant distin
guishing point. 

In (explicit) plea bargaining there are two foreseeable circum
stances which would constitute a broken agreement. The prosecutor or the 
judge could welsh on his promise. The relief, here, is obvious. As the 
United States Supreme Court held, in Santobello vs. New York (1971), either 
the bargain must be fulfilled or the defendant must be allowed to withdraw 
his guilty plea. A more likely and more complicated occurrence is the 
situation in which the judge's sentence "violates" the optimism for leni
ency the accused has d~rived from negotiating with a system official. 
Herein lies the basic problem of the incomplete sentence bargain. For 
instance, the prosecutor may agree to recommend probation, and, once he 
does this, the explicit bargain is f~lfilled. Nevertheless, the judge is 
not bound by that (incomplete sentence) bargain and may decide that incar
ceration is required. Relief is also possible in this case. Without great 
difficulty, the defendant can be allowed to withdraw' his guilty plea (Fed
eral Rules of Evidence, 1978: Rule II(e)). 

A defendant who engages in an "implicit" plea bargain has bar
gained only with the odds, however. If dissatisfied with the result, he 
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can never cite a specific 'violation of any accord, or even of any ten
tative indication or promise. He does not have access to explicit bar
gaining's contractual-like controls over the fate of his sentence. 
Absent an abuse of discretion on the part of the j~dge, the accused 
stands little chance that a higher court will rescind what only hind
sight has shown to be an improvidently granted guilty plea. 

22Section A, supra, discussed the difficulties of finding a 
proper title for the subject matter. If "implicit" plea bargaining is 
retained as a category name, all of the terms (except plea gambling) 
become even more inappropriate. For example, plea bargaining is handi
capped enough without its having to explain situations in which there 
is no bargaining. 

23Since "implicit" plea bargaining is actually a type of 
guilty plea rather than a method of negotiation, the how axis can be 
removed from plea bargaining typologies. 

----------

24There is common ground that can cause confusion between "im
plicit" and explicit plea bargains. "Implicit" and incomplete sentence 
(explicit) bargains share an uncertainty in the ultimate disposition. 
Unlike complete sentence bargains in which a definitive disposition pack
age accompanies the guilty plea, incomplete sentence bargains offer no 
necessary commitment as to sentence. In this context, incomplete sen
gence bargains are similar to "implicit" plea bargains. The two are 
nevertheless distinguishable. 

25And , except for the trial judge, the source of the informa
tion is irrelevant as well. If the defendant's decision to plead guilty 
is based solely on unambiguous data about the judge's sentencing practice 
transmitted to the defendant by his attorney, the prosecutor, a police 
officer, a friend, a relative, a priest, a cellmate, or an episode of 
"Hill Street Blues," the "plea bargain" is no less "implicit" than if 
his guardian angel had instructed him. The defendant still pleads guilty, 
here, with only a hope and without negotiation or promises. If, however, 
the trial judge communicates to the defendant that the sentence will be 
more severe if there is a trial conviction rather than a guilty plea, the 
defendant's choice to plead guilty represents an explicit plea bargain. 

The nature of the information is also crucial. If the pro.secutor 
says he will do something to the defendant if the latter refuses to plead 
guiltY-(e.g., invoke a habitual offender statute as in Bordenkircher v. 
Hayes, 1978), the defendant's guilty plea amounts to an explicit plea bar
gain. If the district attorney tries to encourage (or to intimidate) the 
defendant to plead guilty by relating horror stories (however accurate) of 
the judge's sentencing policy for trial convictions, the guilty plea repre
sents an "implicit" plea bargain. The defendant pleads guilty without any 
promises or assurances. 

25 

26 
It is not paradoxical that one defendant can be a well-

informed "implicit" bargainer while another is an extremely ignorant 
explicit bargainer. 

27 To be a meaningful participant in plea bargaining ("impli-
cit" or explicit), the accused must be more or less cognizant of what 
he is doing for what reason (i.e., pleading guilty with the intent to 
reduce his punishment). The incentive to bargain is too vital a part 
of plea negotiation to suggest that the defendant could plea bargain in 
a motivational vacuum (i.e., the accused has no idea why he pled guilty). 

28 . A reclassification would allow new avenues of th1nking to 
be explored. A conceptual reformulation would be possible. We have 
already discussed "implicit" plea bargaining's broadening effect on plea 
negotiation. Well, the term has a confining nature as well. The current 
state of the art dichotomizes guilty pleas into "implicit" and explicit 
plea bargaining (Heumann, 1978: 158, 1979: 219). Plea negotiation, then, 
is the only category we have to explain myriad guilty pleas, some of 
which are far removed from the negotiation of a plea. Meanwhile t "impli
cit" plea bargaining operates as a "catch-all" for non-negC'tiatec1 guilty 
plea's, no matter how the latter differ, structurally. The phrasE!, "im
plicit" plea bargaining, is simply too narrow to encompass the broad 
range of non-negotiated guilty pleas which, although not encouraged by 
judicial sen~encing practices per se, are nevertheless motivated by the 
identical defense objective: to decrease the defendant's punishment by 
way of the guilty plea. 

29Currently, when a jurisdiction announces that it has removed 
plea bargaining from its court system the assertion is, at best, only 
partially correct. Those maintaining this pOSition have not been meticu
lous enough to specify that only explicit bargaining has been prohibited 
(Rubinstein et al., 1980). Observers are properly skeptical (Miller et 
al., 1978: 11). A candid admission by a jurisdiction, however, that its 
goal is to outlaw plea bargaining while plea accommodations will remain 
lawful (and will probably increase), would be more accurate and should be 
better received by the academic community. 

Rubinstein et al. (1979) found that the guilty plea ~ate did not 
fluctuate greatly when plea bargaining was proscribed in Alaska. Obvious
ly, one type of non-negotiated guilty plea (and plea accommodation is the 
most likely candidate) replaced the formerly valid, negotiated guilty plea. 

30Until now, "implicit" plea bargaining has generally been ig
nored in deference to its more glamorous cou~in, explicit plea negotiation. 
Thus, although plea accommodation is a separate entity, it is usually given 
only token consideration before it is swept under the larger rug of plea 
bargaining. Reclassification would serve to emphasize the differences 
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between the two, and should limit the possibility that plea accommoda
tions will be forever disregarded. 

Although plea accommodations are a major concern of this study, 
simplicity dictates that many section headings and discussions will refer 
only to plea bargaining. This is done purely for convenience. 

31Nol prossing a case frequently involves negotiation (e.g., 
for the defendant's testimony) and, therefore, shares this quality with 
plea negotiation. Nol prossing can even be a "subset" of plea bargain
ing as when the prosecutor drops one charge in exchange for a guilty plea 
to another charge. Although many times there will be au overlap, it i~ 
important to distinguish the case that is dismissed from the one that 1S 
adjudicated via the guilty plea of the accused. 

32Although nol pros negotiation is closely related in orienta
tion and operation to plea bargaining, the former definitely deserves a 
separate identity. The Georgetown study agreed, but decided to call it 
disposition bargaining (Miller et al., 1978: 4-5, 78-79). This was not a 
fortunate choi.ce. Disposition bargaining says nothing about what happened 
to the case, and, more important perhaps, it is too easily confused with 
sentence bargaining since, in criminal justice parlance, sentence and dis
position are interchangeable. Actually, nol pros negotiation and/or 
dismissal bargaining (Jones, 1979: 112) suffice as titles. At the very 
least, nol pros negotiation should not be confused with or allowed to in
flate the instances of plea bargaining. 

33Several years ago Morris had gone even further than this by 
suggesting that plea bargaining could be applied to situations ranging 
from police discretion to the authority exercised by parole officers. 

In a wider sense, plea bargaining begins on the 
streets as the first confrontation between sus
pect and citizen, if it occurs, or suspect and 
the policeman, when it occurs, and continues 
through to final discharge from parole super
vision ••• (1970: 233). 

Pretrial diversion may entail examples of negotiation (e.g., 
defendant pays restitution in exchange for a dismissal of the case), but 
can never, by definition, involve plea bargaining since there can be no 
conviction if a case is to be diverted. More important, pretrial diver
sion for some cases can b~ automatic. Defendants may be referred to pro
grams as standard operating procedure which calls for ~o negotiation. 
Plea bargaining, then, should not be the concept that 18 forced to ac
commodate and explain such an activity with which it differs greatly. 
For more discussion on this topic, see Chapter 6, infra. 
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34Th . . i i 1S p01nt s mportant to remember especially concerning 
attempts to prohibit plea bargaining. Obviously, the cooperation of 
a number of people will be required to make abolition possible. De
fense counsel's ability to turn to the judge during periods when the 
district attorney has instituted a no-bargain policy may mean that, 
instead of eliminating plea negotiation, one network (judicial) has 
merely replaced another (prosecutorial). 

35 
Of course, these are two of the primary situations in 

which prosecutors want to bargain. See Chapter 8, Section A, infra. 

36 
The typology is fully developed in Chapter 6, infra. 

37Depending upon the situation, it may be impossible to spe
cify all the parties involved in plea bargaining. For example, in some 
localities the police may play a significant role in bringing about a 
plea negotiation. The Georgetown study found rare instances where court 
clerks would steer the defendant's case to a lenient judge in exchange 
for a guilty plea (Miler et al., 1978: 31). It is possible that arrange
ments regarding the defendant's plea could be made even with the com
plainant. For the most part, however, their power and authority over the 
defendant's fate guarantees that the prosecutor and the judge will be the 
two individuals with whom the accused is most likely to plea bargain. 

38AS we will see in Chapter 6, infra., there are a couple of 
non-negotiated guilty pleas in addition to the straight and the tailored 
guilty plea (i.e., plea accommodation). These guilty pleas operate with
out reliance upon a judicial reward policy. To the extent that they (or 
the straight guilty plea for that matter) are present in any jurisdiction 
under statistical analysis, the findings pertaining to plea accommodation 
will be distorted. 

39 
For the defendant who wants to plead guilty out of remorse or 

to save money, and for the defense attorney who wants his client to plead 
guilty to silence the victim, a judicial policy of rewarding guilty pleas 
may be of secondary importance only. 

40Evidently, the Georgetown personnel saw no need to distinguish 
awareness from participation. 

If defendants believe that the implicit bar
gaining exists they will act accordingly and 
plead guilty in expectation of a lighter sen
tence (Miller et al., 1978: 28). 
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41 . 
One of the measures employed to regulate plea bargaining 

is the recording of the agreement between the patties. On the federal 
level the agreement must be transcribed (Federal Rules of Evidence, 1978: 
Rule II(e». 

42Another reporting problem that will not be reviewed in the 
text. is the way plea bargaining is presented as a homogeneous blob. All 
plea bargains are considered the same. Some deals are certainly less 
pernicious (or more reasonable) than others, but the literature has 
generally not allowed for that distinction. 

43This is really a biased statistic. Whereas every guilty 
plea is a conviction, the outcome of the trial varies. Thus, even if 
the number of trials equals the number of guilty pleas, the acquittal 
potential in adjudication virtually guarantees guilty pleas a superior 
proportion (i.e., more than 50%) of the amount of convictions. 

44Consider, for example, a hypothetical universe of thirty 
cases in which ten are nol prossed, ten are guilty pleas (all bargained), 
and ten go to trial. Thirty-three percent of the cases in this universe 
were plea bargained. Certain manipulations will produce significantly 
different figures, however. If we exclude from consideration the cases 
that were nol prossed, the rate of plea negotiation jumps to fifty per
cent. When we focus exclusively on the conviction ratio, moreover, the 
figure ranges anywhere from fifty (if every trial ends in conviction) to 
one hundred percent (if no trial ends in conviction). Depending upon one's 
bias, the plea bargaining rate could be presented as low as thirty-three 
or as high as one hundred percent. 

45!he A.B.A. is one source which has translated the proportion 
of convictions obtained by guilty pleas into an overall rate of case dis
position. 

The plea of guilty is probably the most fre
quent method of conviction in all jurisdictions; 
in some localities 90 percent or more of the cri
minal cases are disposed of in this way ••• (1980: 
ch. 14, p. 4). 

Other authorities have been more direct and have claimed that plea bar
gaining itself accounts for as much as/ninety-five percent of the cases 
resolved in criminal courts (Kress, 1974: 82; Alschuler, 1976: 1063). 
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CHAPTER 2: THE UNLIKELY ASSOCIATION OF PLEA NEGOTIATION AND JUVENILE COURT 

Although we may now be better prepared to understand what plea bargain-

ing is and how it should be quantified, juvenile court still remains vir-

tually the last place we would expect to find traces of it. It is ironic 

that plea negotiation and juvenile court appear to diverge for they share 

some interesting parallels. When Dean Miller wrote about the compromise 

of criminal cases in the 1920's he observed that plea bargaining seems 

to have emanated from the same late nineteenth century spirit of humani-

tarianism that had contributed to the rise of juvenile court. Both phe-

nomena were portrayed as measures which tempered the harshness of the 

criminal justice system (1927: 25); both were noted for their individu-

alized and flexible approach to the problems of criminal offenders (Moley, 

1928: 124). 

Another feature that plea negotiation and juvenile court have in com-

mon is that they have required that a price be paid for their tempering 

effect. The accused who chooses to plea bargain in exchange for leniency 

from the state surrenders the various rights associated with trial. For 

several decades the juvenile defendant had been required to make even more 

substantial sacrifices. In order to receive the state's regenerative care 

(a la juvenile court) the youth was forced to relinquish nearly all the 

constitutional rights granted his adult counterpart (Antieau, 1961; 

Paulsen, 1957, 1962). Although the In ~ Gault (1967) and the In ~ 

Winship (1970) decisions removed most of the disparity concerning the 

rights accorded a juvenile vis-a-vis an adult suspect, full equality has 

yet to occur (see McKeiver v. Pennsylvania, 1971). Thus, both plea ne-

gotiation and juvenile court continue to require a quid pro quo from 

the defendant. 
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Despite their similar orientation and operation (or perhaps because 

1 of it ) plea bargaining and juvenile court do not seem to go together. 

One explanation is that even if plea bargaining has existed in juvenile 

court it should be no more than about sixteen years old. 

A. The Impro~ability of Plea Negotiation in the Pre-Gault Era 

That plea negotiation could have emerged only recently, if at 

all, in the juvenile justice system can be attributed, in large part, 

to the In !! Gau~! decision handed down by the United States Supreme 

Court in 1967. It is believed that, prior to that date. plea bargain-

ing would have been completely irrelevant to juvenile court practi-

tioners (Miller et al., 1976: 592). 

The pre-Gault adjudicatory hearing bore very little resemblance, 

substantively and procedurally, to the plea bargaining-riddled adult 

criminal trial. During this time the focus of the inquiry in the 

juvenile court centered around the youth's condition and character, 

rather than upon the commission of an offense per se (President's 

Crime Commission, 1967: 3; Finkelstein et al., 1973: 5; Ryerson, 1978: 

37-38; Mack, 1904: 117-120). The proceedings were labelled non-

adversary because the state's and the juvenile's iuterests were 

supposedly identi~al, and they were called non-punitive because the 

purpose of the stlllte intervention was purportedly remedial and benevo-

lent (IJAiABA, 1977a: 1; Lou, 1927: 292; Streib, 1978: 8; Mack, 1904: 

302; Handler, 1965). Consequently, in lieu of adversary techniques, 

the juvenile court adopted an informal, flexible procedure (Brown, 

1964: 103; Mack. 1904: 302; Lou, 1927; Alexander, 1960). Prosecutors 

were basic~,lly nonexistent and defense attorneys appeared only rarely 
/I 

\\,,~~:/ 
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(Coxe, 1967; Finkelstein et al., 1973; Skoler and Tenney, 1964: 81). 

Jury trials were generally not permitted (Lou, 1927: 137; In re 

Gomez, 1943; Commonwealth v. Bigwood, .1956), criminal laws of evi

dence were not observed (State v. Scholl, 1918; In ~ Holmes, 954; 

Application of Gault, 1965), and the self-incrimination privilege 

was not extended to the juvenile defendant (Lou, 1927: 138; Mack, 

1904: 301; Hampton v. State, 1910; In ~ Holmes, 1954; Application 

~ Gault, 1965; People v. Lewis, 1932). Routinely, judges simply 

asked the youth if he had committed the offense (Stapleton and 

Teitelbaum, 1972: 115-134). 

Ordinarily, a judge would meet in chambers with the juvenile 

and a probation officer and would discuss with the latter the type 

of intervention the child needed. The probation officer would rec-

ommend a disposition in light of the disclosures of his investi-

gation of the youth's circumstances. Thus. the primary thrust of 

the adjudicatory hearing was to reach accord on the rehabilitation 

plan that best suited the interests of the child (Advisory Council 

of Judges, 1963: 3-6, 49-56; Lenroot and Lundberg. 1925: 88-99, 

126-129). 

Before it was altered by the Gault Court. the traditional juve-

nile court concept did not contain the materials or circumstances 

that are typically ascribed to plea negotiation (Newman, 1966). 

There were not opposing interests (or counsel) that would have sug-

gested that negotiation and compromise were appropriate or necessary. 

The juvenile had no commodities (i.e., constitutional rights) with 

which to strike a bargain with the state. which did not even need 

to prov~ a crime had been committed by a youth before it could help 
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(i.e., assume jurisdiction and control ?ver) him. It would seem.to 

have made little sense to try to reduce the level (or number) of the 

criminal charge(s) when the offense was, at best, of secondary im-

portance (and was often totally disregarded). It would appear to 

have been counterproductive to attempt to minimize the level of state 

intervention when treatment, and not punishment, was the objective 

of the juvenile justice system. The juvenile court was originally 

designed to operate much like a medical clinic. Plea bargaining 

hardly seems rational in this context. That would be like a patient's 

going to the doctor and admitting he had a cold in exchange for which 

he expects to have to take only one aspir:Ln. 

One might reasonably infer from the traditional juvenile court 

concept that plea negotiation played little, if any, part in juvenile 

2 court adjudications prior to 1967. Lending support to this inference 

are the countless commentaries and studies which scrutinized the ju-

veni1e court during its first seven decades and yet never mentioned 

plea bargaining. In fact, apparently only two (2) sources even touched 

upon the idea, and they said little mon~ than that plea negotiation 

was a rare and discouraged event in juvenile court (Emerson, 1969: 20; 

Platt and Friedman, 1968: 1156). 

One might just as reasonably infer that plea aCl;ommodations had 

also had an insignificant role in juvenile court proceedings during 

the pre-Gault era. This is so despite the fact that traditional ju-

veni1e court philosophy would have sanctioned judges' rewarding 

guilty pleas, in at ~least one context. Admission of guilt has long 

been viewed as the first positive step along the path of rehabi1ita-

tion (Note, 1967: 330-331; Alexander, 1960: 1208-1209). Thus, a 
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youth who has displayed remorse and has acknowledged his offense 

has made progress, therapeutically speaking, and perhaps would re-

quire less severe intervention than would the recalcitrant juve-

nile offender. A juvenile who pleads guilty out of remorse or 

from a willingness to admit error has not engaged in plea accom-

modating, however. Plea accommodating demands that the defendant 

plead guilty, calculating to better his sentence because of a ju

dicial tendency to treat guilty pleas more leniently than trial 

convictions. Of course, some juveniles could have feigned remorse 

and could have been strictly gambling when pleading guilty. Never

theless, two factors militate against the likelihood of plea ac-

commodations during this period. The first concerned the authority 

of the judge not only to force the truth from the defendant, but also 

to cOIlvict him on less than convincing eVidence. 3 Second, the ab

sence of defense counsel deprived the juvenile of a vital source of 

information about judicial sentencing practices, and the ability to 

argue that confession should legitimately be considered in mitigation 

of the sentence. 4 

The first sixty-eight years of juvenile court experience do not 

appear, in retrospect, to have'fostered the climate in which either 

plea negotiation or plea accommodation is believed to prosper. Actu-

~i1y, the succeeding sixteen years seem to have brought about little 

change in that atmosphere. 

r, B. The Contemporary Case Against Plea Negotiation in Juvenile Court 

Arguably, the most pronounced effect of In re Gault was its 

scathing indictment of the juvenile court's experiment with youthful 
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offenders (1967: 18-29; Schultz and Cohen, 1976: 24). Due to the 

Supreme Court decision, however, the juvenile defendant was reunited 

with several constitutional rights,5 which, among other things, guar-

anteed that the adjudicatory hearing was henceforth to operate more 

like a trial than like a medical examination. 6 At this point plea 

bargaining would seem to have become at least a relevant concern. 

1. Plea Negotiation Is Unnecessary 

Despite the crucial changes demanded by Gault, plea nego-

tiation and plea accommodation are still believed to be urmec-

essary in and thus absent from juvenile court for a number of 

reasons. First, the juvenile court can function without the 

encumbrance of trial by jury (McKeiver v. Pennsylvania, 1971). 

The adjudicatory hearing, moreover, is fairly quick and, con-

sequently, the juvenile justice system would not appear to be 

plagued with the overwhelming backlog that hampers the adult 

system. Caseload pressure, then, should not force juvenile court 

personnel to rely upon plea bargaining or plea accommodating 

(Besharov, 1974: 311; NAC, 1976: 412; cf., Heumann, 1975). Second, 

the prosecutor who has recently been introduced to juvenile court 

has been ushered into that forum with a special mandate. Although 

he has been instructed to represent the state, the prosecutor 

shares an obligation with defense counsel: to do the right thing 

for the juvenile defendant (IJA/ABA, 1977c, 1980b; Fox, 1970). 

The prosecuting attorney thus should not be expected to pu~sue 

the "half-loaf is better than nothing" approach. That is, the 

prosecutor is not supposed to be obsessed with nailing the ac-

cused on at least some crime. 
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Thus, an incei~tive purportedly 
1\ 

vital to plea negotiation in criminal court (Lummus, 1937: 46; 

Moley, 1928: 123; Vetri, 1964; Alschuler, 1968) is, by design, 

absent from juvenile court. Third, inasmuch as plea bargaining 

is a device intended to mitigate punishment (Newman, 1966: 29; 

NDAA, 1972: 2), negotiated pleas have no bearing in juvenile 

court which is dedicated to the objective of rehabilitation. 

Finally, to the extent that one purpose served by plea negotia-

ti~n is to individualize and to be flexible about the state's 

approach to the defendant, plea bargaining is redundant in juve-

nile court, which was constructed for that very same reason. 

2. Plea Negotiation Is Impractical 

Plea negotiation is considered to have no practical applica

tion in juvenile court particularly because charge bargaining 

seems worthless. Although there is a movement current in some 

states to make juvenile court dispositions proportionate to the 

severity of the crime (IJA/ABA, 1977d; Rubin, 1980), sentences 

in most jurisdictions are still not offense-related. Consequent-

ly, the youth would appear to gain little by seeking either a re-

duction in the level of the charge or a dismissal of one or more 

cases in a multiple charge prosecution (Folberg, 1968: 211; 

Emerson, 1969: 20; Stapleton and Teitelbaum~ 1972; 137; Miller 

et al., 1976: 592; Lefstein, Stapleton and Teitelbaum, 1969: 

540). As one source explained, in juvenile court practice 
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the "sentence" imposed is governed by the needs of the 
juvenile rather than the number or seriousness of the 
charges brought against him or the frequency with which 
he has appeared before the court, in the past. Because 
there are no separate classes of offenses, the juvenile 
cannot reduce his sentence exposure by pleading guilty 
to a lesser offense. Indeed, even in jurisdictions with 
separate provisions for status offenders, the prosecutor
ial procedures and kinds of sanctions that might be im
posed on a (status offender) are quite similar to those 
applied to juvenile delinquents, and consequently, the 
juvenile has no incentive to plead guilty to the status 
offense in the hope of reducing his sentence risk on any 
more serious charg7s (Wizner and Keller, 1977: 1127, 
footnote omitted). 

Thus, at least one type of plea bargain, the charge bargain, 

looks to be ill-equipped for the standard operating procedure 

in juvenile court. 

3. Plea Negotiation Is Dangerous 

The second type of plea bargain, the sentence bargain, is 

8 plausible enough, but is nevertheless frowned upon in juve-

nile court circles. First of all, sentence bargaining is un-

ess~ntial. Since each juvenile court disposition is supposedly 

influenced solely by the youth's needs, negotiation over the 

proper treatment plan is not required. The plan can be deter-

mined following adjudication when all concerned parties voice 

their opinions as to the disposition best-suited to the child's 

situation. Second, and even more important, sentence bargain-

ing is inimical to the goal of rehabilitation. Here, the 

thought is that sentence bargaining would interfere with the 

state's duty (via the parens patriae doctrine) to help needy 

children (Senna and Siegel, 1978: 187; Siegel et al., 1976: 

240, IJA/ABA, 1977a: 133, Besharov, 1974: 311). This position 

was expressed well by a commission of experts who proclaimed: 
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Ultimately, the most frequent victim of the bar
gained disposition will be the juvenile. Society and 
its court system have an obligation to offer young 
offenders uot only compassion, but also rehabilita
tive programs that are rationally related to their 
needs. Plea bargaining that results in leniency re
commendations from the prosecutor encourages the par
ties in delinquency proceedings to lose sight of the 
essential function of the family court. The juvenile's 
potential receipt of services is jeopardized when 
counsel to the proceedings attempts, through negotia
tion, to limit the discretion of the family court 
judge to make an independent and objective ev~luation 
of the juvenile's needs (NAC, 1976: 410-411). 

Consequently, sentence bargaining should not be allowed in juve-

nile court (Id.). This reasoning applies, in toto, to plea ac~ 

commodations as well. The juvenile should get the correct dis-

position, and not a sentence discount, whenever he pleads guilty. 

Plea bargaining opponents would derive much satisfaction 

from this picture of the juvenile court. Charge bargaining comes 

off as useless, while sentence bargaining and plea accommodations 

are to be proscribed because of their dangerousness. Apparently, 

a majority of the field concurs that this is an accurate assess-

ment of plea negotiation in juvenile court, even though guilty 

plea rates reamin high today (Miller et al., 1976: 592; Siegel 

et al., 1976: 240; Dawson, 1969:90). 

In the juvenile system, bargaining for guilty 
pleas is much less likely to occur ••• (Dawson, 
1969: 90). 

Counsel for the juvenile, unlike his counter
part in the criminal court, does not have much, 
if any, opportunity to plea bargain ..• (Cohen, 
1971: 521). 

(P)lea bargaining between prosecutor and de
fense counsel is unusual in juvenile court ••. 
(Miller et al., 1976: 592). 

(I)t is widely believed that there is little 
plea bargaining in the juvenile court ••• (Siege.! 
et al., 1976: 240; Senna and Siegel, 1976: 18i). 
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These armchair observations seemingly dominate the current 

thinking about plea negotiation in juvenile court. Most text

books on juvenile justice completely ignore plea bargaining 

(Simonsen and Gordon, 1982; Thornton et al., 1981; Sanders, 

1981); others give it short and tentative treatment (Streib, 

1978: 34-35; Miller et al., 1976). The high numbers of guilty 

pleas are simply dismissed as open admissions rather than as 

negotiated guilty pleas (Senna and Siegel, 1976: 187). 

4. The Low Visibility Factor 

The ability to imagine that plea negotiation does not oc-

cur in juvenile court is strengthened, in part, by the double 

insularity of the topic. That is, neither plea bargaining 

(and particularly plea accommodating) nor the juvenile court 

is subject to exacting public scrutiny. Rather, these phe

nomena take place, literally, behind closed doors. Conse

quently, the intricacies of plea negotiation in juvenile 

court do not lend toward either ready acknowledgement or easy 

examination. As one group observed, most individuals 

would probably agree that plea bargaining, where 
it exists in the juvenile justice system, repre
sents the "worst of both worlds," since it is in
visible and unregulated ••• (IJA/ABA, 1977a: 29). 

Disbelief and low visibility have combined to present a 

formidable, although not insurmountable barrier to the study 

of plea negotiation in juvenile,court. The inability or un

willingness to concede that plea negotiation is feasible in 

juvenile court has heretofore blocked a valuable and neces-

sary area of investigation. 
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FOOTNOTES 

1 
As we have seen, one of the rationales of plea negotia-

tion is its allowing cases to be individualized. The defendant's 
situation can be considered with some flexibility, unencumbered by 
mandatory provisions (Moley, 1928: 187-188; Newman, 1966, Chs. 8 
and 13; Parker, 1972: 193-194; ABA, 1980: ch. 14, p. 40). Proce
dure in juvenile court is also flexible. The defendant's situation, 
in fact, is supposedly the only real concern of the juvenile court. 
Thus, plea bargaining in arguably redundant in such a context. 

2It is possible that plea bargaining did occur on a 
significant level in juvenile court before Gault. For some time 
before this date an overwhelming proportion of juvenile court pro
ceedings had involved uncontested cases (Alexander, 1960: 1208). 
Often, however, judges had merely instructed juvenile defendants 
that they were obliged to explain what had happened (Gonas, 1962: 
327). Children were frequently told that an acknowledgement of 
guilt was a prerequisite to rehabilitation (Note, 1967: 331). 
These, of course, are not examples of plea negotiation. Several 
plea bargaining-like scenarios may have taken p18ce, nevertheless. 
Judges may have promised youths either that things would go easier 
for them or that they would be allowed to go home if the truth were 
told. Juveniles may have been urged to admit wrongdoing because 
God or mommy and daddy would wa.nt them to do so. If these events 
took place, plea negotiation or something closely related to it 
may be said to have been established before the Supreme Court 
altered the juvenile court process. We may never know for cer
tain the history of plea bargaining in juvenile court. 

3Juvenile court judges were most likely not dependent 
upon a steady flow of unsolicited guilty pleas which would dry up 
unless rewards were given to cooperative defendants. Thus, rewards, 
if and when they were bestowed by judges were probably dictated by 
the circumstances of a particular case rather than by an urgency 
to maintain high rates of uncontested cases. Juveniles therefore 
would have apparently been able to place little, if any, confi
dence in attaining a better disposition by pleading guilty. 

4It is possible that these related functions were performed 
by someone else, such as the probation officer. Nevertheless, it is 
particularly the province of defense counsel to parlay any plausibly 
promising aspect of the defendant's situation (e.g., a willingness to 
plead guilty) into the best possible outcome for the client. In this 
respect, the presence of defense counsel facilitates the possibility 
that plea accommodating will occur. But at this time defense attorneys 
appeared only rarely in juvenile court. Perhaps this explains why only 
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one pre-Gault source seems to have mentioned plea accommodations, and 
it described defense counsel who would stipulate the facts (i.e., plead 
guilty) before trying to persuade the judge that a particular disposi
tional alternative was appropriate (Note, 1967: 327). 

5The juvenile was granted the following rights: notice of the 
charges, counsel, the self-incrimination privilege, and, confrontation 
and cross-examination of witnesses (In ~ Gault, 1967: 33-56). 

6In re Winship (1970) granted the youth the protection of having 
all criminal-Charges against him being proved beyond a reasonable doubt. 

7As another observer has noted: 

Under the present practice, there is no neces
sary relationship between the offense for which a 
juvenile pleads or is adjudicated a delinquent and 
the ultimate disposition. As a consequence, there 
is a relatively cavalier attitude on the part of 
prosecutors and defense attorneys in plea bargain
ing, since an admission of even one offense pro
vides the court with all the legal authority it 
needs for maximum intervention (Feld, 1980: 230, 
n. 256). 

8Although the charge may make no difference, it is certainly 
possible that a defense counsel who fears his client could be committed 
would attempt to negotiate with the judge in an effort to secure proba
tion (Platt and Friedman, 1968: 1177). It is also reasonable to assume 
that a defense attorney would believe a judge might be more lenient with 
a guilty plea than with a trial conviction. This belief could easily be 
translated into counsel's advice that the accused plead guilty and throw 
himself on the mercy of the court. 

9The NAC argued that all plea bargaining should be banned but 
particularly sentence bargaining. Charge bargaining at least left sen
tencing ;discretion in the hands of the judge. Sentence bargaining is 
evil, according to the NAC, because it places the disposition power in 
the relationship between the prosecutor and defense counsel (1976: 410-
413) • 

lOIn its tentative juvenile justice standards, the Institute 
of Judicial Administration and the American Bar AssQciation authorized 
charge bargains but advocated a ban on sentence bargains (IJA/ABA, 1977c: 
62) . 
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II. DIMENSIONS OF THE STUDY OF PLEA NEGOTIATION IN JUVENILE COURT 

CHAPTER 3: CURRENT KNOWLEDGE ABOUT PLEA NEGOTIATION IN JUVENILE COURT 

Although many of its aspects are frequently misunderstood, plea nego-

tiation in the criminal justice system is a well-publicized phenomenon. 

Countless research projects have exposed various facets of the plea bar

gaining practice (Newman, 1956, 1966; Cressey, 1976, Alschuler, 1968, 

1975, 1976; Heumann, 1978; Miller et al., 1978; Casper, 1972; Bonds 

1982). Until recently, however, plea negotiation was a relatively un

chartered event. Reports had appeared sporadically and had disclosed 

only that negotiated non-trial agreements accounted for a substantial 

number of convictions in criminal courts (Miller, 1927; Moley, 1928; 

Weintraub and Tough, 1942; Dash, 1951). Throughout the last three dec-

ades, an increase in academic concern, cries of abuse and intensive re-

search have brought plea bargaining out of isolation to the fore of 

legal dispute. Ultimately, the United States Supreme Court sanctioned 

plea negotiation (Brady v. U.S., 1970; Santobello v. N.Y., 1971), and 

implemented procedures to regulate the bargaining practice (Federal 

rules of Evidence, 1978: Rule 11(e)). Plea negotiation critics main

tain that bargaining is inherently flawed and cannot be cured by regu

lation alone (Note, 1970; NAC, 1973; Alschuler, 1968). Nevertheless, 

research has indisputably provided the meanS through which plea nego~ 

tiation issues can be understood and confronted, as well as the ability 

to identify major problems, if not to resolve them. 

A. The Little That Is Known About Plea Negotiation In Juvenile Court 

Our knowledge of plea negotiation in juvenile court somewhat 

resembles the state of the art in the criminal justice system 
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several years ago. We 'have no more than mere sporadic documentation 

of its existence. We are necessarily ignorant of the characteristics 

'of plea negotiation in juvenile court, including of course, any po-

tential problems, abuses, or improprieties associated with the plea 

bargaining phenomenon. 

1. Previous Research 

The few empirically~based comments that have been made about 

plea negotiation in juvenile court are rather cursory mainly 

because the research projects that have mentioned it have been 

devoted to broader subjects such as the role of the defense at-

torney or the function of the juvenile court proceeding. Plea 

bargaining in juvenile court has yet to receive the undivided 

attention of a full-scale research effort. 

In the year preceding the Gault decision, Emerson conducted 

an extensive study of a metropolitan juvenile court in an attempt 

to analyze "the nature of the court operation, the handling of 

delinquent~ and the court's functions in relation to the wider 

social and legal system" (1969: ~tii). After noting the absence 

of prosecutors in adjudicatory hl~arings, Emerson made the singu-

lar remark that "deals" in juvenile court "are very infrequent" 

(Id.: 20). Emerson never addressed the matter again. 

In the same year, Platt and Friedman investigated the role of 

defense counsel in an urban juvenile court and discovered that 

some plea negotiation took place. 

Plea bC!rgaining is discouraged in juvenile court, 
though we have witnessed several conferences between 
defense lawyer, state's attorney and judge where, in 
return for a plea of guilty, a client has been guaran
teed probation or supervision instead of incarceratic..ln. 
Opportunities for bargaining are formally .limited, and 
most lawyers feel that it is not worth their effort, since 
a juvenile is only rarely committed to a reformatory (1968: 
1177-1178) • 
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These two studies are noteworthy for their documenting the 

appearance of plea negotiation in juvenile court before Gault 

was decided. They provided very little description of plea 
, 1 

bargaining in juvenile court, however. 

In the sixteen years since Gault, our understanding of plea 

negotiation in juvenile court has advanced only marginally. 

Shortly after the Supreme Court deciSion, Platt, Schechter and 

Tiffany evaluated its impact via a study of the public defender. 

Plea bargaining was found to be of limited importance 

because a defendant can only be found guilty of 
"delinquency" no matter what criminal charge is 
proved. Nothing is gained by reducing "aggravated 
battery" to "assault" if the outcome is the same 
in either case. The state's attorney cannot make 
deals about reduced "time" in exchange for a 
guilty plea because they do not have the power to 
fix sentences. The state youth commission operates 
under a policy of indeterminate sentencing and only 
the commission and its staff have the power ot (sic) 
release juveniles from reformatories (Platt et al., 
1968: 632). 

Although some plea negotiations were discovered to be "possible 

and necessary for efficient, cooperative work relations" (Id.) 

the topic received minimal treatment by the researchers. 

Stapleton and Teitelbaum hypothesized that "the performance 

of defense counsel, and consequently his impact on the outcome 

of the case he handles, will be largely determined by the circum

stances of the forum in which he appears" (1972: 97). They devised 

an experimental study to test this theory. Defense lawyers were 

trained in juvenile law and adversary tactics so as to measure 

the effect this had on the handling of a case (Id.: 49). Among 

other things, the t~,esearchers discovered that plea negotiation 
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existed in the two Juvenile courts investigated (Id.: 135). 

Furthermore, the difference that was found in the rate of plea 

negotiation between the two courts was attributed, in large 

part, to the presence of a prosecutor. The jurisdiction in 

which a prosecutor regularly appeared experienced a greater 

2 number of negotiated pleas (Id.: 135-136). Sentence bargain-

ing was typical, and the defense attorney ordinarily initiated 

the negotiation (Id.: 136-137). Generalizability of findings is 

impossible, however, because the study was an experimental ven-

ture to determine the impact of adversary defense counsel in 

juvenile court. Moreover, since plea negotiation was merely a 

tangential concern of the researchers, the subject remained 

largely unexplained by the authors. 

In a comprehensive examination of decision-making points in 

Denver's juvenile court, Hufnagel and Davidson ascertained that 

plea negotiation takes place in juvenile court proceedings (1974: 

377). Defense counsel were found to have a number of reasons to 

plea bargain for their clients (Id.: 378). Plea negotiation was 

only a minor focus of the study, however. The goal of the re-

search was to investigate the impact of Gault. Particular em-

phasis was placed on determining the child's ability to under-

stand and to effectively utilize his rights in juvenile court 

(Id.: 337-338). Thus, Hufnagel and Davidson provided no de-

scription of the plea bargaining process or the roles of the 

t"l 

participants in bargaining cases in juvenile court; they stated 

only that plea negotiation exists in juvenile court. Neverthe-

less, the objective of the research was accomplished. Huf~agel 
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and Davidson succeeded in their attempt "to identify problem 

areas and to suggest topics for further study" (Id.: 338). 

Sosin and Sarri joined a large scale effort to determine 

the extent to which juvenile courts had complied with the 

letter and spirit of the Gault decision and its progeny. Their 

discussion on plea negotiation encompassed three sentences. The 

researchers observed simply: 

For the most part, attorneys tended to prefer 
to plea-bargain with the judge on small points 
rather than on the adjudication decision itself. 
For example, some lawyers would have their clients 
admit guilt on three of six counts if the other 
three would be dropped. Judges often agreed to 
this arrangement, and for good reason: once a 
child is adjudicated a delinquent, three rather 
than six counts makes no legal difference, as 
legally the judge need not fit the disposition to 
the number of charges (1976: 196). 

Obviously, the topic was not considered significant. 

Recently, Ewing purportedly examined plea negotiation in 

the Harris County (Texas) juvenile court. Charge and sentence 

bargaining are reported to have occurred (1978: 179-181). Any 

conclusions drawn from this study are tentative, however. First, 

Ewing assumed, without support, that each gufty plea (or stipu-

lation) represented a plea bargain (Id.: 169, n. 15). Second, 

the researcher confused plea negotiation with diversion. Ewing 

presumed that cases turned out of the system at intake were in-

stances of plea bargaining (Id.: 173). Finally, besides these 

very serious definitional problems, the author acknowledged 

that the findings stemmed from data informally collected during 

a ten-week internship in the court (Id.: 169, 177, n. 46). 

Sagatun and Edwards measured the effect of a 1977 change in 
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California law which mandated prosecution by a district attorney 

in select cases. A majority of the county prosecutors' offices 

which responded to a questionnaire indicated that they engaged in 

charge bargaining but not in sentence bargaining (1979:20). Sagatun 

and Edwards conceded nevertheless that "the extent and the nature 

of the bargaining remains unclear" (Id.). 

Thus far, research has contributed little to our state of 

knowledge. We know basically that plea negotiation occurs in 

some form and to some degree in juvenile court. The preceding 

studies are evidently among the best kept secr.ets in juvenile 

justice. Commentators who wish either to assert or to deny that 

plea bargaining exists in juvenile court rarely cite any of this 

body of research as support for their positions. 

2. Appellate Court Cases 

Several appellate level cases demonstrate that plea negotia-

tion takes place in juvenile court. The evidence is neither con-

clusive not very instructive, however. Only a handful of cases 

from a few states were located, and almost half come from Illinois 

alone. In five cases from California, two dealt with the right of 

the youth who has plea bargained to have the same judge at both 

the adjudicatory and dlsposition hearings (Matter of Thomas ~, 

1981; In ~ Ray~, 1979); one merely stated,that a charge bar

gain had transpired (In Matter of Aaron~, 1977); one demanded 

that a judge who cannot honor a negotiated agreement must allow 

the defendant to withdraw his guity plea (In.E!:. Gary Q:.., 1978); 

and the fifth sanctioned a cou.nty prosecutor's decision never to 

plea bargain with juveniles in drunken driving cases (In.E!:. 

Steven~, 1982). 
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One New York case upheld the defendant's plea bargain because 

the guilty plea had been freely and intelligently made (In ~ 

Richard~, 1970). A case from Oregon authorized juvefiile plea 

bargaining as long as the guilty plea is voluntary (State ~ 

reI. Juvenile Dept. of Coos County v. Welch, 1973). A Louisiana 

court reversed a young girl's conviction which had been based 

upon a negotiated guilty plea because the accused had not been 

told the maximum consequences of her admission (State in Interest 

of Jarrell, 1981). The New Hampshire Supreme Court sanctioned a 

plea bargain in which a youth agreed not to contest a transfer 

hearing in exchange for a reduction in the charge (Roy v. Perrin, 

1982). Finally, from Illinois, various court cases have disclosed 

nothing more than that dismissals of other charges (In ~ Haggins, 

1977; In.terest of Tingle, 1977; Interest of R.B., 1980; People v. 

Moore, 1975) and charge reductions have occurred (Interest of 

Stewart, 1976; Interest of Butler, 1976; Interest of F.D., 1980). 

In one case, a plea negotiation was overturned because the terms 

of the agreement were not put on the court record (Interest of 

Thomas, 1979). 

Between the terse comments of numerous research projects and 

the litigation that is beginning to take place on the appellate 

level in various states, we can reasonably assume that some plea 

negotiation activity fs on-going in juvenile courts across the 

country. We 'still do not know what to make of it because plea 

bargaining in juvenile court has yet to be thoroughly described. 

B. Assumptions About Plea Negotiation In Juvenile Court 

Despite the absence of descriptive and analytical evidence many 
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commentators have taken it upon themselves to express views concerning 

the wisdom of allowing plea negotiation in juvenile court. For example, 

within the last nine years two national commissions have examined the 

juvenile justice system in depth and have announced beliefs regarding 

plea bargaining. Although the conclusions drawn by the commissions 

differed considerably, their works had something in common. Neither 

could substantiate that it knew anything about plea negotiation in 

juvenile court. Thus, both operated in the dark and were forced to 

admit their handicap. 

Although documentati.on of (plea negotiation) 
practices in juvenile courts is lacking, the 
existence of plea bargaining in the delinquency 
process cannot be disputed ••• (NAC, 1976: 409). 

The extent of plea bargaining in juvenile cases 
is not certain, but it is known that plea bar
gaining does exist in at least some metropolitan 
juvenile justice systems ••• (IJA/ABA, 1977a: 28). 

1. Plea Bargaining Must Be Abolished 

In 1976, the National Advisory Committee on Criminal Justice 

Standards and Goals (NAC) maintained that plea negotiation should 

be eliminated from juvenile court (1976: 409). Essentially, the 

commission did little more than transfer to juvenile court the 

litany of problems that have plagued plea bargaining in criminal 

court. The NAC declared that plea negotiation is "inherently co-

ercive" especially for the innocent juvenile defendant who is 

often compelled to sacrifice substantial constitutional rights 

in exchange for the state's guarantee of leniency. It was stressed 

that the naive or first offender would probably be less prepared 

to negotiate his case than would the veteran juvenile criminal 
" I 

(Id.: 410). On a similar note, o~her observers have theorized 

49 

-----' --------------------------------

n 
! 

1 

I 

I 
1 
I 
I 

1 
i 
1 

II 
Ii (, ! 
., . . \ 

j 

I 
i 
f 

I 
1 
I . 1 

l! 
l ! 
\..1 

r! 
[I 

1 
j 
1 

. I 

j 
I . I 

.,1 
1 ;! 
'{ 

) i 

1'1 

j'l I 
''"1 
-I 

',·1 
1 

!oi 

11 
f! 
II ',I 

i', j 

1',~l -·,1 
, \ 
'I 
fii 
f,~j 
fl r : 
~ 

that juveniles who press for trial are penalized for exercising 

that right (Hartman and Koval, 1979: 75), and that one negative 

result of plea bargaining is that more juveniles will be con-

vic ted instead of having their cases diverted from the system 

(Wizner and Keller, 1977: 128). 

The NAC criticized plea bargaining for its inviting defense 

counsel and prosecutors to act "irresponsibly" inasmuch as they 

will negotiate even meritorious disputes in order to relieve 

caseload pressure. The availability of bargaining, moreover, 

encourages the prosecutor to overcharge so as to gain the most 

advantageous negotiation stance (1976: 410). The NAC proclaimed 

that plea bargaining jeopardizes the juvenile court's treatment 

goals in that it can serve to limit the judge's discretion in 

assigning the youth to the proper rehabilitative program (Id.: 

410-411; Lightholder, 1978: 789-790). 

Finally, the NAC disclosed perhaps its greatest discomfort 

with yet another result of plea bargaining in juvenile court: 

society's welfare is ignored, if not compromised. 

It is axiomatic, of course, that bargained dis
positions of delinquency matters endanger the public's 
interest in being protected from juvenile crime. To 
the extent that dispositions are the result of bargains 
that reflect factors not rationally related to the 
circumstances of a given case, the public has not been 
adequately protected. The same is true when leniency 
is accorded a juvenile because he or she does not assert 
the right to trial proceedings, rather than because leni
ency is appropriate (1976: 410). 

According to the NAC and others, then, plea negotiation has 

too many obstacles to overcome in order to be considered legiti-

mate in juvenile court. Recently, the commission reaffirmed its 

stand (1980: 332). 
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2. Plea Bargaining Must Be Regulated 

In 1977, the Institute of Judicial AdministratioIl and the 

American Bar Association (IJA/ABA) completed a tentative draft 

of their joint venture, entitled the Juvenile Justice Standards 

Project. The IJA/ABA felt that the time had come to 

move in one of two directions: either plea 
bargaining should be recognized and regu
lated or it should be eliminated ••• (1977a: 
29). 

Actually, the commission misstated the choice. Recognition is 

a step necessary to both regulation and elimination. Describing 

their decision as "close, " the IJA/ ABA wrote two sets of stan-

dards. The majority platfo~ chose the regulation route. A 

vocal minority, however, constructed an alternate set of measures 

which called for abolition (Id.: 81-88). 

Initially, even the majority position was somewhat equivocal. 

Although it sanctioned charge bargaining, the IJA/ABA proscribed 

sentence bargaining, claiming it provides the prosecutor too 

3 great an opportunity to abuse official powers (1977c: 62, 65). 

In addition, the commission argued that sentence agreements would 

subvert the traditional authoritative function played by the ju-

venile court judge in disposition hearings and thus 

would not comport with the underlying 
goals of the family court ••• (Id.: 65). 

Three years later, however, the IJA/ABA altered its stand so as 

to allow sentence bargaining to occur (1980b: 62, 64-65). Another 

interesting standard, which survived subsequent review by the com-

mission, involved a ban on judicial participation in pl~a negotia-

4 tion in juvenile court (1977a: 35; 1980a: 34, 39). 
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C. The Need For Empirical Research 

There is no doubt that plea negotiation in juvenile court needs 

to be exposed and analyzed. The issue is beginning to be considered 

in a number of states throughout the country; important decisions are 

about to be made. Undeniably, courts and legislatures will require 

more information about juvenile plea bargaining before they can deal 

with it intelligently. Exacerbating matters is the current get-tough 

attitude that seems to be dominating juvenile court legislation (Rubin, 

1979). It is urgent for legislators and judges to pause and to con-

sider what, if any, effect this movement will have on plea bargaining 

(and pleading guilty) in juvenile court. 

Abolition may ultimately prove to be desirable as the NAC argues. 

The fears of plea bargaining abuse in juvenile court deserve serious 

attention. In fact, perhaps it was the NAC's message that inspired 

the Mississippi legislature, which stands alone as the only unit of 

state government that has categorically prohibited plea negotiation 

in juvenile court. 

Under no circumstances shall the party 
or the prosecutor engage in discussion for the 
purpose of agreeing to exchange concessions by 
the prosecutor for the party's admission to 
the petition (1979: 43-21-555). 

Nevertheless, the NAC merely assumed that plea bargaining is 

inherently evil in juvenile court (1976: 409-411). Moreover, the 

NAC imagined that it could be easily eliminated from that forum 

(Id.: 412; 1980: 332). The abuses cited by the NAC (and others) 

are as yet undocumented and thus the validity of the demands for 

abolition remains an open question. 
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If it is not elminated, at the very least some form of regula-

tion of plea bargaining in juvenile court would appear to be called 

for. But it is still premature to say what shape the regulation 

should take. In one of its reports the IJA/ABA had warned: 

It should not be assumed, however, that 
the criminal justice model for plea dis
cussions and plea agreements would be 
appropriate in its entirety in the juve
nile court (1977c: 64; 1980b: 64). 

Despite this admonition the IJA/ABA assumed that plea negotiation 

is inevitable in juvenile court, and that, among other things, it 

relieves caseload pressure in that system (1980a: 35-36; Kleczek, 

1972: 62; Senna and Siegel, 1976: 187). Furthermore, the commis-

sioners set about their regulation task having only scanty informa-

tion upon which to base their judgments. Perhaps this explains 

their vacillation in the matter of sentence bargaining. 

The point is that it is unknown whether or not charge and/or 

sentence bargaining should be permitted in juvenile court. Perhaps 

it was unwise for the Iowa legislature to act as the only state 

governmental body that has explicitly endorsed both types of plea 

negotiation in juvenile court. 

The county attorney and the child's counsel may 
mutually consider a plea agreement which contemplates 
entry of a plea admitting the allegations of the peti
tion in the expectation that other charges will be dis
missed or not filed or that a specific disposition will 
be recommended by the county attorney and granted by 
the court ••• (1979: 232.43(2)). 

Likewise, it is uncertain whether or not the judge should be auto-

matically excluded from negotiated pleas in juvenile court. 

Questions like these must of course be addressed before regula-

tion can be responsibly implemented. They can be answered once we 

know more about plea negotiation in juvenile court. 
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FOOTNOTES 

1 
Even their historical significance is flawed by the fact 

that both jurisdictions had provided all defendants defense counsel 
(Emerson, 1969: 19; Platt and Friedman, 1968: 1156). Thus, the two 
courts had already anticipated part of the Gault holding and had 
already initiated the erosion of the traditional juvenil~ court con 
cept. -

2In the 
in 37 of 195 cases 
curred in 5 of 162 
136). 

jurisdiction with a prosecutor, there were bargains 
(19%), while, in the other court, bargaining oc
cases (3.1%) (Stapleton and Teitelbaum, 1972: 135-

3 
The NAC agreed with this 

bargaining could not be abolished 
should be prohibited (1976: 413). 

position and argued that if plea 
in toto, at least sentence bargaining 

4 
The NAC endorsed the proscription on judicial participation 

in juvenile plea bargaining (1976: 413). 
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CHAPTER 4: AN OVERVIEW OF THE PHILADELPHIA JUVENILE JUSTICE SYSTEM 

The juvenile court in Philadelphia is officially known as the Court 

of Common Pleas of Philadelphia, Family Court Division, Juvenile Branch. 

It was selected as the research site for -a number of reasons. The court 

operates in a metropolitan area and processes a large number of cases 

daily. Thus, the likelihood of discovering plea negotiation seemed 

greater than if a less-populated court was studied. In addition, de-

fense counsel and prosecutors regularly appear in juvenile court. In 

other words, the bargaining parties were present. Furthermore, the 

researcher had had prior working experience in the Philadelphia juvenile 

court, which is located near his horne. Finally, the ordinarily closed 

doors of juvenile court were willingly opened to the researcher. 

A. The Pre-Court Process 

1. Jurisdiction 

The juvenile court statute for th~ Commonwealth of Pennsylvania 

defines a delinquent child as one ten years of age or older whom the 

court has found to have perpetrated a crime (or delinquent act} 

before his eighteenth birthday, and is in need of treatment, super-

vision or rehabilitation. Both summary offenses and murder are ex-

eluded from the term, delinquent act. Also omitted from the delin-

quent category are juveniles who commit acts illegal only for 

children, or so-called status offenses (42 Pa. C.S.A.: § 6302). 

Figure #1, on the following page, outlines the various stages 

through which a youth's case can proceed in Philadelphia's juve-

nile court system. 
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FIGURE III 

CASE FLOW IN JUVENILE COURT 
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2. Referral Sources 

Probably every officer in Philadelphia's twenty-two police 

districts has had some contact with a juvenile as a result of 

the latter's involvement in an alleged crime. Regular police 

officers frequently apprehend and hold suspected juvenile of

fenders. Of the 11,765 new delinquency cases referred to and 

disposed of by either intake or by the juvenile court in 1980, 

10,621 (or 90.3%) were police referrals (Philadelphia 1981: 73).1 

The police do not arrest the youth, however. Instead they 

escort the youth to the Juvenile Aid Division (JAD), a special 

division of tr.e police force. The JAD officer decides whether 

arrest is warranted. If the answer is no, the child is released 

and the officer records a "non-arrest". In 1980, 10,177 non-

arrest or remedial cases were so recorded (Id.: 17). If the de-

cision is to arrest, the juvenile is transported to the Youth 

Study Center (YSC), a detention facility wherein the intake pro

cess occurs (Id.: 9). 

The second significant referral source is the private criminal 

complaint. Any p~rson can file an affidavit charging a juvenile 

with having committed a misdemeanor against him or his child. To 

file a private criminal complaint the individual must call the 

Youth Study Center and arrange a meeting with an intake inter

viewer who will determine whether charges should be lodged 

against the juvenile (Id.: 8-9). Affidavits accounted for 892 

(or 7.6%) of the cases referred to juvenile court in 1980 (Id.: 

73).2 
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3. Intake 

After an arrest has brought the youth to the YSC, a probation 

officer must decide whether to detain him pending an intake inter-

view, usually scheduled for the following day. Several statutory 

criteria guide this decision (42 Pa. C.S.A. §§ 6325, 6326). The pur-

pose of intake is to screen all delinquency cases in order to deter-

mine whether or not the court has jurisdiction and, if so, how that 

jurisdiction should be exercised (Philadelphia, 1981: 9-10). At 

the intake conference the assigned JAD investigator reads the police 

report in the presence of a YSC official (the intake interviewer), 

the youth and his parent. In affidavit cases, the complainant ap-

pears as well. The juvenile and intake interviewer may discuss the 

situation, but nothing the former says may be used against him in 

court (42 Pa. C.S.A. § 6323(e)). The YSC official has the authority 

to "adjust" the case; that is, to "refer the child and his parents 

to any public or private social agency available for assisting in 

the matter" (Id.: § 6323(a)). In 1980 1,393 cases were adjusted at 

intake (Philadelphia, 1981: 21). If adjustment is not possible, 

the matter is referred to court. The Juvenile's detention status 

may be reconsidered at this point. In 1980, 9,100 (or 78%) of the 

youths whose cases were processed by the court had been released to 

their parents (Id.: 47). 

Within a day or two after the intake interviewer decides that 

the case must be referred to court he issues a petition, the formal 

charging document in delinquency proceedings (42 Pa. C.S.A. § 5334). 

The YSC official then prepares a written statement of the intake 

conference, including the police report and anything the juvenile 
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said at the interview, and forwards copies of this to the public 

defender and the district attorney. 

B. The Philadelphia Juvenile Court 

1. Volume And Structure 

In 1980, 10,372 (or 90%) of the 11,529 new delinquency cases 

referred to juvenile court were resolved. They were disposed of 

in the following ways (Philadelphia, 1981: 21): 

4,064 or 39.2 percent were dismissed, discharged, or 
adjusted; 

4,700 or 45.3 percent were placed or continued on 
probation; 

1,041 or 10.0 pe!:"cent were committed to institutions 
or agencies; 

156 or 1.5 percent were transferred to adult court; 

86 or .8 percent were adjudged dependent; 

61 or .6 percent were ordered to pay fines or 
restitution; and, 

264 or 2.6 percent were disposed of in various 
other ways. 

During that year, 3,274 rehearings were also conducted (Id.: 16). 

Five courtrooms in the Philadelphia juvenile court handle de-

3 
linquency matters in the following manner: 

COURTROOM 

A 
B 

C,D,E 

PRIMARY HEARING FUNCTION 

Pretrial 
Adjudicatory 
Adjudicatory 

SCHEDULE 

5 Days/Week4 2 Days/Week 
5 Days/Week 

All five courtrooms entertain between four and six detention 

hearings' daily; all five allow for disposition, review, and 

motion hearings if the judge sitting in the courtroom has had 

prior working experience in a case. Certification hearings are 

likely in all but Courtroom A. The typical pretrial list in 
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Courtroom A contains between forty-five and fifty cases. In the 

other courtrooms, between thirty and forty assorted matters are 

heard daily. 

2. Personnel 

There are six judges assigned to full-time duty in the delin-

quency branch of juvenile court. Each of five judges occupies 

one particular courtroom regularly, while the sixth operates as 

a swing judge. The latter acts as a replacement for his peers, 

allowing each judge to dedicate every fifth week to working in 

chambers. These judges are elected by the voters of Philadelphia, 

and although they rotate service among the various branches 01 

the Court of Common Pleas, most are quasi-permanent fixtures in 

juvenile court. 

Twelve assistant district attorneys (ADA) work in the juve

nile division of the District Attorh:::j'S Office. The unit chief 

and an assistant chief have occupied their positions on a long

term basis. Nevertheless, they should not be considered as career 

juvenile prosecutors. The other ten assistants are sent to the 

juvenile division on temporary assignment (from ~ix months to two 

years) vir a rotation system. Except for the caseload of the re-

5 presentatiave from the main office's rape unit, there is no spe-

cialization in the cases handled by the ADA. 6 Generally, each 

assistant averages at least four days a week "in court, assigned 

in teams to one of the cotJt'.trooms. 7 
'~-:::."-:- ' 

According to the juvenile court act the juvenile defendant 

is entitled to representation by legal counsel at all stages of 

the proceedings (42 Pa. C.S.A. § 6337). Defense work is divided 
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unevenly among three types of lawyers: the public defender (PD), 

assigned or appointed counsel, and the privately retained attor

ney. The brunt of the representation, perhaps as much as 70 per

cent of the case1oad, is borne by the public defender. Like its 

adversary, the juvenile division of the PD's office is led by a 

chief and an assistant chief. The public defender, however, is 

usually either new to the office or a career public defender. The 

PD averages at least three days a week in court, spending the 

other two days at the YSC or in the office interviewing clients. 

Assigned couse1 are appointed by the legal liaison unit super

visor. They are required in multiple defendant cases and where 

the juvenile has an adult co-defendant represented by the public 

defender. 
8 

Assigned counsel represent 25 to 30 percent of the 

cases and many appear almost as frequently as the PDs. Finally 

there are a few juveniles who elect or are instructed by the court 

that they have the means through which to hire their own lawyer. 

This happens in 2 to 3 percent of the cases. Many privately re-

tained attorneys are selected from among the specialists in juve-

nile court procedure who have gained their experience via repeated 

a.ppointmerlt.$ to the court. 

Besides staffing the intake unit the juvenile division of t:he 

probation department also serves the function of supervision of the 

youth in the community. In that capacity, approximately 110 pro

bation officers (PO) are divided into five units. The pre-hearing 

intensive supervision (PHIS) group monitors the conduct of children 

who have been. released pending their trial but who nevertheless re

quire special attention during that period. Three units are devoted 
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to juveniles who have not yet indicated a need for institution

alization: regular probation (which includes consent decree cases) 

9 i . calls for one meeting a month with the youth; ntens~ve pro-

bation calls for weekly meetings; and correctional group counsel

ing demands the juvenile's attendance at court two times a week 

for group t erapy sess ons. h i The community-related institutional 

probation (CRIP) division assists the child's reintegration into 

the community after the child has been released from an insti

tution. It is also known as after-care and is the juvenile justice 

answer to parole. Finally, probation officers are responsible 

for developing plans for children who require commitment. The 

size of a PO's case10ad ranges from 10 (intensive) to 60 (regular) 

youths. 

Several members of the court support staff enhance the orderly 

flow of cases through the juvenile court. The court representative 

serves as liaison between the judges and the probation department, 

and brings the youth's J-fi1e (a complete dossier on the juvenile) 

to each hearing. Court clerks record the orders and directives of 

i h The stenographer records testimony and most the judge n eac case. 

verbal exchanges in all the proceedings. A court officer signs 

in all parties and escorts them to and from the courtroom. The 

court crier convenes and adjourns court (on the call of the judge), 

calls cases and swears in witnesses. Finally, one or two sheriffs 

are responsible for the physical control and safety of the court-

room and for transporting the prisoners. 
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3. Stages 

a. Pretrial Hearing 

Pretrial is a judicial "clearing house" for juvenile de

linquency cases. 

This hearing is conducted by a judge, and 
consists of a relatively informal presen
tation and evaluation of all available 
information, to determine whether the ju
venile should be discharged, or continued 
for an adjudicatory hearing ••• (Philadelphia 
1981: 10). 

All youths who are released after the intake conference are 

channeled to pretrial. 

The purposes of pretrial are many: 

1) To assign counsel (usually a PD) for unrepresented 
juveniles; 

2) To formally notify the youth and his parents of 
the charges; 

3) To establish that there is probable cause to sup
port the charges against the juvenile; 

4) To provide the child an opportunity to answer or 
to plead to the charges; 

5) To see if the case can be informally resolved (i.e., 
a discharge, a consent decree, or an admission); and, 
if not, 

6) To set a date, time and courtroom for the next court 
listing (usually the adjudicatory hearing) in the 
case. 

At pretrial the ADA reads the police report (or gives a sum

mary of the testimony of an individual filing a private com

plaint) in the presence of the judge, the juvenile and his 

parent(s), and the public defender (or, in rare cases, pri

vate counsel). The complainant does not appear except in 

affidavit cases so pretrial is not fully an equivalent of 

the preliminary hearing in adult court. Sometimes the case 
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is discharged or the petition is withdrawn by the district 

attorney or by the complainant. If the case is not thrown 

out, three options remain. First, the youth may be placed 

on a consent decree, which is a six-month informal probation 

(and can be extended another six months), although he neither 

admits nor denies guilt. If the results of the probation are 

satisfactory, the case is dismissed. If not, the petition can 

be reinstated against the juvenile (42 Pa. C.S.A. § 6340). Second, 

the youth can admit guilt and be adjudicated (i.e., convicted) 

a delinquent on that admission. Finally, the case may be con-

tinued for further processing, which usually means an adjudi-

catory hearing. 

Pretrial usually occurs three to eight weeks after the 

intake conference. Of the 12,746 cases resolved by a hearing 

in 1980 (i.e., both new cases and rehearings), 4,705 (or 37%) 

were completed at the pretrial listing (Philadelphia, 1981: 

45) • 

b. Detention Hearing 

For each juvenile who is detained after the intake con-

ference a detention hearing must be held within 72 hours 

(42 Pa. C.S.A. § 6322). Functionally, the detention hearing 

operates in the same manner and serves the same purposes as 

pretrial. One added decision is necessary, however. The 

court must decide whether the youth shall remain in custody 

until the next listing. Most juveniles are released at this 

10 point. 
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c. Certification Hearing 

On the way to the adjudicatory hearing the ADA may choose 

to invoke certification proceedings against any child who com-

mits a felony and is at least 14 years of age at the time of 

the act (42 Pa. C.S.A. § 6355). Certification, which is also 

11 known as transfer or waiver, involves sending the juvenile 

and the criminal charge of which he is accused to criminal 

court for processing. Today, every state in the country pro-

12 vides for transfer to adult court in some way, shape or form. 

In Philadelphia, the certification hearing is bifurcated. 13 

The first part is the equivalent of an adult preliminary 

hearing. Here, the court must find: 

(i) that there is a prima facie case that 
the child committed the delinquent act al
leged; (ii) that the delinquent act would 
be considered a felony if committed by an 
adult ••• (Pa. C.S.A. § 6355 (a) (4». 

The second part of the proceeding is known as the amena-

bi1ity hearing. Ordinarily, this aspect is the stumbling 

block to certifying juvenile offenders. The Commonwealth has 

the burden to prove that certification is appropriate; the 

test is by a preponderance of evidence (Commonwealth v. 

Greiner, 1978). To succeed in its transfer request, the 

prosecution must establish "that there are reasonable grounds 

to believe all of the following:. 

(A) That the child is not amenable to treatment, 
supervision or rehabilitation as a juvenile through 
available facilities ••• 

(B) That the child is not commitab1e to an in
stitution for the mentally retarded or mentally ill. 

(C) That the interests of the community require 
that the child be placed under legal restraint or 
discipline or that the offense is one which would 
carry a sentence of more than three years if committed 
as an adult (42 Pa. C.S.A. § 6355 (a) (4) (iii»." 
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The legislature has enumerated a number of factors which are 

to be considered by the court in its decision on amenability 

(Id.) .14 

If the judge decides that certification is warranted, he 

must put his reasons on the record (Commonwealth v. Lux, 1982). 

The juveni1e'is then afforded an opportunity to make bail, 

given an arraignment date, and rearrested as an adult. When 

the judge believes the youth is amenable to juvenile court 

treatment the case is sent to an adjudicatory hearing. 

d. Adjudicatory Hearing 

Except for when a certification hearing occurs, the ad-

judicatory hearing will usually be held three to five weeks 

following pretrial. If the youth has been detained, however, 

trial must take place within ten days (41 Pa. C.S.A. § 6335 

(a».15 Although there is no specific provision concerning 

the right to speedy trial, there is an unwritten rule that 

the defense and the Commonwealth will get only two continu-

ances. The third listing will be marked "must be tried." 

The general public is excluded from the adjudicatory 

hearing which is "conducted by the court without a jury, in 

an informal but orderly manner ••. " {Id.: § 6336 (a». In 

effect, the adjudicatory hearing is equivalent to the adult 

bench trial. Rules of evidence used ~n criminal court are 

employed in juvenile court as well. Essentially, the Common-

wealth presents its evidence; prosecution and defense wit-

nesses (and sometimes the defendant) testify and are cross-

examined. An admission or guilty plea by the accused obviates 
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the need for an adjudicatory hearing. 

To declare the child a delinquent the court must deter

mine beyond a reasonable doubt that the child committed the 

crime and "is in need of treatment, supervision or rehabili

tation" (Id.: § § 6302, 6.341 (b». 16 Ordinarily, the lat ter is 

inferred from the commission of the offense, particularly 

when felonies are involved. 17 Nevertheless, the c~urt is 

authorized to dismiss the proceedings if it finds that the 

child does not need the state's regenerative care (Id.: 

§ 6341 (b». 

Disposition Hearing 

Once a juvenile is adjudicated delinquent his fate is the 

subject of another proceeding, the disposition hearing,18 which 

can occur immediately upon conviction or after one or more 

continuances (Id.).19 The disposition hearing is not bound 

by criminal rules of evidence. Generally, anything pertinent 

to the child's background can be heard or reviewed while the 

court is searching for the proper sentence (Id.: § 6341 (d». 

Besides treating the juvenile delinquent as a dependent, 

the judge about to sentence a young offender basically has 

three options: 

1) Impose a fine or restitution order; and/or 

2) Place the youth on one of many types of pro
bation; or, 

3) Employ one of many types of commitment for 
juveniles twelve years of age or older (as 
dependent, mental health or delinquent com
mitments) (Id.: §§ 6352(a), 6356). 
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Probation is not given a specific term. The juvenile 

simply remains on probation until discharged by a judge. 

This will usually occur within nine or ten months if the 

youth has not had any subsequent adjudications. 

A juvenile is not allowed to be committed or transferred 

to a penal institution used primarily for adult offenders 

(Id.: § 6352(a». Like probation, institutionalization is 

indeterminate. The Juvenile Act provides: 

No child shall initially be committed 
to an institution for a period longer than 
three years or a period longer than he could 
have been sentenced by the court if he had 
been convicted of the same offense as an 
adul t, whichever is less... (Id.: § 6353 (a) ) • 

The initial commitment can be extended for a similar period 

if the court finds, after a hearing, that the extension will 

serve a rehabilitative purpose (Id.). The committing judge 

is responsible for deciding when to release the youth. 

Review/Motion Hearings 

The final set of hearings concerns, on the one hand, a 

review of the juvenile offender's status and, on the other 

hand, a request to alter that status. According to the 

Juvenile Act: 

The committing court shall review each commit
ment every six months and shall hold a disposi
tion review hearing every nine months (Id.). 

Review hearings thus monitor the youth's progress while on 

probation or while committed. The judge examines the re-

port from the probation officer or from the institution, 

depending upon the circumstances, and often the judge is 
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able to determine that the juvenile should be discharged 

from his sentence. 

Motion hearings deal with the probation officer's or 

the institution's recommendation to change the juvenile's 

situation. The change can represent the youth's going to 

a higher or lower level of restraint. 20 For example, the 

PO can claim that the youth has violated probation and re-

quires commitment. Or, an institution can complain that 

the juvenile has been a severe disciplinary problem and 

demands different, usually more secure, placement. At the 

other extreme, the child's exemplary behavior on probation 

or in an instit~tion could prompt a motion or request that 

the juvenile be discharged from all supervision. 

C. The Institutional Network 

There are three types of institutions that deal with the majority 

of juveniles whom the court determines must be committed. Most of 

21 these facilities house only boys; some address special problems 

(e.g., drug or alcohol abuse) or are geared to special youth (e.g., 

ones with high I.Q.s). 

1. Group Homes 

The first type is the group home which accommodates youths 

who commit non-violent offenses and do not have substantial prior 

records. These four group homes are used frequently by the juve-

nile court: 

Southern Home 
Some Other Place 
Lower Kensington Environmental Center 
OIC Group Home 
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,2. Private Residential Institutions 

The second part of the institutional network is the private 

residential institution. These are non-secure facilities. In 

many respects they resemble college campuses. These institutions 

examine each youth referred to them and decide which candidates 

are to be accepted into their programs. The following are the 

three most frequently used by the juvenile court: 

Glen Mills School 
Sleighton Farms (coeducational) 
Saint Gabriel's Hall 

3. State-Run Residential Institutions 

The final group of institutions is those run by the state. 

There are two branches of facilities in this category: forestry 

camps and youth development centers. There are three forestry 

camps (called Numbers 1, 2, 3) located in state parks throughout 

the Commonwealth. They are designed mainly for youths who have 

been adjudicated of an offense after being discharged from a 

private institution. Forestry camps operate like the private 

institutions; juveniles must be accepted into the program prior 

to commitment by the court. 

Youth development centers (YDC) are the end of the commit-

ment line in the juvenile justice system. They are for the most 

serious juvenile offenders; they cannot refuse to accept a youth 

committed there by the court. There are four YDCs that service 

the juvenile court. 

Cornwells Heights 
Loysville 
New Castle 
Waynesburg (girls) 

Cornwells Heights and New Castle have secure as well as open 

settings. 
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D. The Dispositional Structure In Operation 

Like a majority of its counterparts in cities throughout the 

country, Philadelphia's juvenile court has not abandoned the tra-

ditional dispositional approach to rehabilitating juvenile delin-

quents. Thus, sentences are indeterminate and are not offense-

related; punishment, if it may be said to occur in this forum, is 

not cumulative as it is in the adult court. Nevertheless, there 

exists in the Philadelphia juvenile justice system a hierarchical 

dispositional structure of increasing levels of seriousness in the 

state's response to juvenile offenders. The youth who reacts nega-

tively to treatment efforts can progress through these various 

level of state control much like a student is promoted through 

grammar and secondary schools. Although there is a substantial 

degree of equity in sentencing (i.e., similarly situated juveniles 

22 are handled rather equally), each youth is evaluated separately 

and passes through the system at an individualized pace (i.e., one 

could experience virtually every plateau whereas another might jump 

one or more levels). Figure #2 (on the following page) outlines 

the various rungs of the juvenile court's dispositional ladder. 

The least serious response by the state, shy of dismissing the 

~ase altogether, is the consent decree. With a consent decree the 

youth remains classified as a non-delinquent (presuming he completes 

the probation satisfactorily). The same may be said for the juvenile 

who is. adjudicated dependent. A dependent child is one who is with-

out proper parental care or control, is truant, has committed a status 

offense, or has perpetrated a crime before he is ten years of age 

(42 Pa. C.S.A.: § 6302). Frequently, dependency adjudications result 

from cases in which the teenager was initially criminally charged. 
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FIGURE 112 

DISPOSITIONAL STRUCTURE 
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In the delinquent category there are three dispositional plateaus 

that can be resorted to by the state. A youth wl ,) satisfies the sta-

tutory criteria can be transferred to criminal court prior to adjudi-

cation. If adjudicated, the juvenile can either be placed on proba-

tion or he can be incarcerated. Probation can be broken down inco 

four types (or levels): regular, probation plus (e.g., neuropsychia-

tric probation), intensive (including CGC), and probation where the 

juvenile must attend vocational school (i.e., the last stop before 

commitment). There are also four levels of institutions to which a 

youth may be committed: group homes, the private residential facili-

ties, the for~stry camps and the open YDCs, and, the two secure YDCs. 

The juvenile court's rehabilitative goal makes it difficult to 

assert that anyone institution is meant to house "worse" juveniles 

than another. The intelligence of the child, his particular problem, 

and the program offered by the facility are among the variables that 

affect the incarceration choice. The ladder does represent, however, 

the climb that is frequently made by adult court-bound juveniles. 

Although other states may not have a complex institutional network, 

with various degrees of seriousness, every jurisdiction appears to 

provide for at least four distinct disposit:!,onal levels: consent 

decrees (or some informal adjustment), prqhation, institutionaliza-

tion, and transfer to adult court. Each of these plateaus marks the 

youth's coming closer to failure in the juvenile court's effort to 

rehabilitate him; the juvenile also progresses further along the 

line of becoming labelled an adult criminal. 
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FOOTNOTES 

IThroughout this chapter 1980 statistics are used because 
this was the most recent year for wh.l.ch figures were avaiJ..!lble and 
because 1980 was the only year during which the researcher spent all 
of his twelve months observing in juvE!nile court. Much of the material 
in this chapter has been adapted from a manual constructed by the Dis
trict Attorney's Office for use by the ADAs. 

2The other 253 cases (2.1%) were divided among the fol
lowing sources: 182 from authorities outside Philadelphia; 61 from 
parents or relatives; 4 from school authorities; and, 6 from Family 
Court (Philadelphia, 1981: 73). JuvenileB can be referred to juve
nile court fot' an adjudicatory hearing in homicide cases decertified 
from criminal court, in situations in which the youth has mistakenly 
been arrested as an adult, and in transfers from other counties (42 
pa. C.S.A.: §§ 6321, 6322). In these instances there will be no intake 
conference. The case will proceed directly to pretrial or to deten
tion heating. 

3The three days during which juvenile cases are not heard 
in court B are devoted to matters in Which adults are the defendants 
and juveniles are the victims. 

4This description of the Philadelphia juvenile court re
lates to the condition in which the court basically operated during 
the research period (i.e., between Septemb~r, 1979 and September, 
1981). 

5The individual from the rape unit is especially assigned 
and is known to concentrate his or her efforts in courtroom B, and to 
visit other courtroow~ in aggravated rape cases. 

6Although there is no specialization in case assignment, per 
se" the chief and assistant chief spent a majority of their time in 
pretrial hearings. 

7If an ADA knows a defendant o-r has experience in a particu
lar case, he or she might be assigned to more than one courtroom on any 
given day, depending upon the rooms in which the cases .appUlr. 
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8In both of these situations a conflict of interest on the PD's 
part is possible. Appointment of assigned counsel helps limit this con
flict. 

90ne variation of regular probation is neuropsychiatric (NP) pro
bation which entails mandatory out-patient treatment by the medical branch 
of the juvenile court. NP probation is designed for juveniles who need psy
chiatric treatment but whose prior records do not indicate a need for in
patient and/or: secured-setting treatLlent programs. 

10Detention hearings are also conducted for juveniles arrested on 
a bench warrant. These juveniles can be located on any stage of juvenile 
court procedure. For example, some youths picked up on bench warrants are 
escapees from institutions. 

11 
In some states certification is known as remand or decline 

hearings. 

12Vermont was the last state to implement transfer in 1981. 

13Three days notice of the district attorney's intention to seek 
certIfication must be given to the child and hig parent: (and, unofficially, 
to cO;'lnsel) (42 Pa. C. S .A. § 6355 (a) (3» • 

14The juven:Ue has the option of requesting transfer himself, but 
this power is rarely used (42 Pa. C.S.A. § 6355(c». 

15The Juvenile Act forbids pretrial detention of a juvenile for 
more than twenty days (42 Pa. C.S.A. § 6335(a». 

16The juvenile's need for treatment is determined at a separate 
disposition hearing (42 Pa. C.S.A. § 6341(b». 

17The Juvenile Act provides: "In the absence of evidence to the 
contrary, evidence of the commission of acts which ~onstitute a felony shall 
be sufficient to sustain a finding that the child is in need of treatment, 
supervision or rehab:.;itatioI\ ••• 1I (4la Pi'!. b.S.A. § 6341(b». 
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18By implication, In re Gault (1967) demanded that the conviction 
and sentencing decisions be bifurcated into two separate hearings in juve
nile colirt. 

19Juveniles who are being detained are supposed to have their dis
position hearings within twenty days (42 Pa. C.S.A. § 6341(b». 

20For an illustration of the levels of restraint in Philadelphia's 
juvenile justice system see section d, infra. 

21There are only two facilities which accommodate the female juve
nile delinquent from Philadulphia. Younger girls and those without serious 
records are sent to Sleighton Farms, if they are accepted there. Girls re
jected by Sleighton and those with more serious delinquency problems are com
mitted to the youth development center at Waynesburg. 

22See Chapter 9, section a, infra., for examples of the equity in 
sentencing juvenile offenders. 
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CHAPTER 5: RESEARCH METHODOLOGY 

A. Research Objective, Focus and Theoretical Framework 

A substantial amount of research has examined the practice of 

plea negotiation in the criminal court. As we have seen, work of a 

comparable nature has not been performed in the juvenile court. We 

know virtually nothing, aside from its bare existence, about the phe-

nemonon of plea bargaining in juvenile court proceedings. Before 

any reasoned opinions can be formulated, an understanding of the 

elements of the plea negotiation process in juvenile court must be 

attained. Consequently, an exploratory study, dedicated to identi-

fying the practice of negotiating pleas in juvenile court, is nec-

essary. This research project's objective, then, is to ascertain 

and to describe the many facets associated with the plea bargaining 

process in juvenile court. 

The study's focus draws heavily from descriptive works that have 

investigated plea bargaining in criminal court. Newman and Alschuler 

have provided invaluable qualitative accounts of plea negotiation in 

the adult system. Newman has concentrated his efforts primarily on 

the process of and the motivation behind bargained pleas (1966). 

Alschuler has centered his research mainly on the roles of the parti~ 

cipants in the plea negotiation practice (1968; 1975; 1976). Toge-

ther, these authorities have shown that the following areas must be 

examined in order to understand plea negotiation: 

a) the types of plea bargains; 
b) the roles of the participants; 
c) the incentives and obstacles to bargaining; 
d) the negotiation process; and, 
e) the guilty plea process. 
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The study's theoretical framework is an adaptation of what Newman 

has identified as the concerns underlying the conviction-by-guilty 

plea method. The three concerns are: accuracy, voluntariness, and 

fairness. Briefly, accuracy involves the determination that a factual 

basis exists for the guilty plea; voluntariness entails the willing-

ness of the aC'cused to plead guilty, free from improper threat or 

inducement; and, fairness refers to the defendant's knowledge of 

the consequences of the guilty plea (Newman, 1966: 7-52). These 

issues are ordinarily resolved when the judge accepts the plea of 

guilty. The present research employs the accuracy-voluntariness

fairness concerns as a perspective from which to examine the plea 

negotiation process in juvenile court. 

B. Research Design 

1. General Design 

Observation was the primary method of data collection. 1 The 

study is exploratory and observation is particularly well suited 

to exploratory-oriented work (Gee, 1950: 232). Observation allows 

for a first hand account of the activities and events surrounding 

plea negotiation; it provides for full coverage of the practice 

in its natural setting (Black and Champion, 1976: 330-332; Becker 

and Geer, 1960: 268). Observation is especially appropriate for 

the present research since both ple~ bargaining and the juvenile 

court are on-going processes, with constant interaction among the 

participants, and since bargaining itself is rarely, if ever a 

recorded event (Bickman, 1976: 254-255). Actually, there is no 

other completely satisfactory manner in which to examine the phe-

2 nomenon. 
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Interviews were conducted to obtain information about the 

incentives and obstacles to plea bargaining. Prosecutors and 

defense counsel were questioned concerning their reasons in 

negotiating and in refusing to negotiate a guilty plea. When 

apparent non-negoti.ated guilty pleas were tendered defense 

counsel were interviewed to determine their motivation in having 

their clients admit to the charges. 

Finally, the files of pretrial cases not resolved at that 

stage (and of cases at other stages in which the defendant re

fused to plea bargain) were checked to determine whether, on the 

surface, record information would suggest that a penalty was ex-

acted for the defendant's exercising his right to demand a trial. 

2. Preliminary Observation 

In the fall of 1979, a preliminary observation was conducted 

with two objectives in mind. The first was to ascertain the 

feasibility of the study, including a determination of what pro

blems might arise and what revision, if any, would be needed in 

the methodology. The second purpose was to demonstrate to the 

court personnel that the research would not interfere with their 

daily routine. Contact was made with and approval for the study 

was secured from the President Judge and the Court Administrator 

(Dean, 1967: 281). The two division chiefs of the district at-
, 

torney's and the public defender's offices expressed their sup-

port of the research, and ultimately each assistant from the two 

offices did likewise. Each of the judges was consulted and the 

research proposal met no resistance. All the parties were in

formed of the nature of the work and that its objective was to 
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discover what types of plea bargains occur in juvenile court for 

what reasons. The mission was presented in as non-threatening a 

manner as possible (Johnson, 1975: ch. 4).3 

During the preliminary observation the researcher spent one 

week in each of the five courtrooms in order to learn the juve

nile court's standa'rd operating procedure, including potential 

problems that might surface. Threa vital lessons were learned 

from this experience. First, the judge (and not opposing coun

sel or individual cases) became ~he focus of the study for a 

number of reasons. The judge is the prime mover in juvenile 

court; he has a substantial amount of authority, perhaps more 

than his counterpart in adult court. Thus, it seemed that if 

anything like plea bargaining was going to occur in juvenile 

court, the judge would be the person who has the most to say 

about it. Focusing on the judge also made the research manage

able. Unlike defense counsel and prosecutors, judges do not 

change courtrooms during a day's session. Moreover, there were 

only six judges sitting at one time and proceeding from one 

judge to another was more feasible than accompanying twice as 

many ADAs and even greater numbers of defense counsel to one or 

more courtrooms daily. Judges also tend to stay longer in ju

venile court than do ADAs or PDs. 4 Finally, centering the data 

collection around the judge made sense because the study was 

stage-oriented rather than longitudinal (Bickm~n, 1976: 285). 

That is, the research concentrated on the various juvenile court 

stages rather than upon the processing of anyone defendant's 

5 case. 
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Second, the preliminary observation indicated that no more 

than one judge could be observed on any single day which required 

rotating from one judge to another on successive days. If the 

judge due to be observed was ill, in chambers, or on vacation, 

the next judge on the list was visited, unless a substitute 

judge replaced the absent one. On only two occasions did a re-

placement judge enter the study in this manner. Five weeks were 

spent with each judge in order to obtain sufficient data for the 

res2arch project. 

The final lesson derived from the preliminary observation con-

cerned the problem of contamination. That is, plea bargaining 

could have been purposely hidden from the observer, or negotia

tions could have been conducted in a way that would not have 

transpired but for the researcher's presence. By the end of 

the two-month preliminary observation period, however, it was 

evident that the resea.rcher did not interfere with standard 

practice in juvenile court. In fact, he had become, figuratively, 

"part of the furniture." Contamination, then, is not believed 

to have been a factor in this study.6 

3. Typical Observation-Interview Procedure 

Every day the researcher. arrived at juvenile court approxi-

mately one hour before the. court convened. The first order of 

business was compiling a court list of all the juveniles due for 

hearings that day. The court list indicated the youth's name, 

the case number, the charge, the type of hearing, and various 

demographic item~. , ';n~ list greatly facilitated the data col

lection as it standardized the taking of field notes (Mather, 
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1979: 10; Lofland, 1971: 101-109; Gee, 1950: 311-312). 

The researcher shadowed the ADA to see if any plea discus-

sions were occurring in the waiting room or in the courtroom. 

The prosecutor was accompanied because if defense attorneys 

wanted to negotiate before trial the latter had to approach 

the prosecuting attorney. When court convened the researcheL 

ordinarily sat at the table assigned to the ADA so as to be 

able to better hear what was happening, and to appear as a 

natural part of the setting. 7 In addition, the defense table 

was usually fully occupied. To prevent being viewed as biased 

the researcher maintained frequent contact with all the PDs 

and many assigned counsel who were constantly reassured of the 

neutrality of the study. 

The researcher remained in the one courtroom the entire 

day. During recesses he again would accompany the ADA. The 

researcher joined counsel when they travelled to sidebar or to 

chambers for private discussions with the judge. When a guilty 

plea was tendered the researcher would first observe the judge 

and the capacity in which ~e accepted the plea of guilty. Fol

lowing the adjournment of the case, the researcher isolated as-

signed and retained counsel, introduced himself and explained 

the purpose of the study. Defense counsel were asked why they 

had chosen to plead guilty and whether negotiations had pre-

ceded the guilty pleas. The attorneys were always interviewed 

in private. Anonymity was always guaranteed and the answers, 

which were instantly recorded on the court list, were held in 

strictest confidence (Lofland, 971: 86-87; Becker, 1958: 655). 

These lawyers had to be questioned immediately because they 
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tended to leave the building as soon as their cases were fin-

ished~ If time permitted, the PD and the ADA were asked the same 

8 
questions. Otherwise, the researcher postponed the interview 

until either lunchtime or the end of the day. 

At the end of the court day the researcher followed the ADA 

to the district attorney's office (see Mather,', 979: 8). There 

the fermer inquired as to successful and unsuccessful plea agree-. 

ments that had occurred with defense counsel during court hours. 

The researcher 3lso inspected' defendants' files to see the ulti-

mate outcome in cases proceeding beyond pretrial (which had been 

observed in that capacity), and in situations where the defendant 

had refused to plea bargain. 

The study lasted a total of twenty-two months, from the fall 

of 1979 through the summer of 1981. During that time eight regu-

larly sitting judges and two substitute judges were observed on a 

rotating basis. Table #1, below, outlines the judges who were 

visited, the duration of the observation, and the type of hearing 

over which the judge presided. 

TABLE til 

9 Number of Visits 
Judicial Code Letter (Court Days) T~]~e of Hearing 

H 25 A/H(l9) ;P/T(6) 
G 25 P /T(22) ;A/H (3) 
A 25 12 A/H 
D 10 A/H 
I 25 A/H 
FlO 25 A/H 
MU 25 A/H(l4) ;P/T(ll) 
L 10 A/H 
N 1 A/R 
J 1 A/H 

A/H indicates that the judge sat in an adjudicatory hearing 
room; P/T means the judge presided over pretrials. The num
bers in parentheses tell how many court days were spent with 
the judge in either an.. adjudicatory or pretrial capacity. 
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During the summers of 1980 and 1981 four judges who ordinarily 

serve in other branches of the Family Court were sent to the delin-

quency division as replacements for vacationing judges for varying 

lengths of time. In addition, Judge "J" who was listed as a substi.

tute in Table #1 spent one week as a replacement judge during the 

summer 'of 1980 and was included in the study. Finally, Judge "I", 

although a regularly sitting judge (see Table #1), was moved from 

an adjudicatory to a pretrial listing. He was observed to see what, 

if any, contrast he would provide, procedurally speaking, vis-a

vis the other judges who worked in a pretrial setting. All of 

the judges in this grouping were obse~Ted on a continuous (i.e., 

every day they served) rather than on a rotating basis. Table #2 

details the relevant information about these judges. 

Judicial Code Letter 

C 
E 
B 
K 
J 
I 

TABLE 112 

Number of Visits 
(Court Days) 

5 
14 
24 
12 

5 
10 

Type of Hearing 

A/H 
p/T(9);A/H(5) 
P/T(19) ;A/H(5) 

A/H 
A/H 
PiT 

Altogether, a total of 242 court days were devoted to ob-

serving fourteen different judges and the nature of plea nego-

tiation that occurred in their courtrooms. 

Limitations 

The study has a number of limitations that must be recognized. 

The first involves its inability to answer the world of plea nego

tiation in juvenile court. The research is qualitative and not 

84 

, . 

I 
(J 

J 
i-j 
i1 
II 
;j 
it 
!i 
u 
:1 

r
~'1 

I J 
. 1 , ! 

I 

i 
j .. I 
I 
! 

. I 

------~.--.-"""" 

quantitative; it deals with description rather than causation. Con-

trols ~ere not exercised over the elements of a case or its assign-

ment to a particular judge or attorney. Thus, complex statistical 

questions cannot be answered. For example, the study will not be able 

to disclose the association between the race, sex or age of the youth 

and the willingness to plea bargain. Nor will the research be able to 

detail actual differences in plea negotiation as practiced by the 

three types of defense attorneys because, among other things, the 

criminal charge and the defendant's record were not controlled. Other 

issues such as attitudes towards plea bargaining in juvenile court 

also cannot be resolved by the data. 

Resources of the research were limited in that only one person 

conducted the study in only one site. Thus, generalizability of 

the findings becomes a concern. This is an intensive study of one 

jurisdiction, and r'hiladelphia may have lal-1S, offense patterns, or 

a court structure and personnel that distinguishes it from the rest 

of the country. The data simply may be inapplicable to juvenile 

courts in other cities. Nevertheless, with so ~uch currently unknown 

about the topic, an in-depth exploratory search into the juvenile 

court of the nation's fifth largest city does not seem to be a bad 

place to begin digging. 
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FOOTNOTES 

1Two structural limits should be noted at this point. First, 
the study examined only the stages ,of the juvenile court process. Second, 
only delinquency petitions (and not dependency cases) were observed. 
These decisions were made because plea negotiation requires a plea of 
guilty to a criminal charge. On the one hand, a plea of guilty can 
take place only in the courtroom. On the other hand, a dependency pe
tition does not involve a criminal charge. 

2 For example, record-checking, alone, would not indicate 
whether plea bargaining occurred at all, and would disclose nothing 
about the roles of the participants. 

3 ' 
Information about the theoretical framework was withheld so 

as not to influence the course of the guilty plea procedure. 

4 In other words, the researcher did not concentrate on defense 
or prosecution counsel because these individuals could have resigned or 
could have been transferred by the time of a second scheduled observa
tion. 

5 Cases surviving more than one stage could not reasonably be 
followed from beginning to end because a very high attrition rate would 
have made this effort infeasible. Cases proceeding beyond pretrial are 
assigned to anyone of the four courtrooms that hear adjudicatory matters. 
Thus, if one wished to track anyone group of cases (i.e., from one court 
day) that had survived pretrial, one might have to be in four courtrooms 
simultaneously on the next listing. 

6Plea negotiation is a well-recognized practice in criminal 
court; it has received the endorsement of the United States Supreme Court 
(Santobello v. New York, 1971). Many of the professionals in juvenile 
court have had working experience in adult court and have most likely 
been exposed to plea bargaining there. Moreover, even in juvenile court 
plea negotiation has received the sanction of the IJA/ABA (1977a; 1980a). 
Thus, plea bargaining today is legitimate and there is little reason to 
hide it (Heumann, 1978: 13-14). 
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7 If no seat was available at the prosecutor's table, the re-
sea'rcher sat in the first row of seats assigned to spectators. 

8Judges were not interviewed for a number of reasons. First, 
the judges that were actively involved in bringing about a guilty plea 
usually informed the PD and the ADA why they were suggesting a plea of 
guilty. Interviewing was impractical because the judges CQuld not be 
questioned after each guilty plea (another case was called), and they 
-tended to disappear after court had adjourned. Finally, the researcher 
'ibelieved that questioning the judges might influence their behavior in 
the guilty plea procedure and thus contaminate the findings. 

9To assure anonymity each judge was assigned a letter code 
referant. Of the fourteen judges who Wl7:ce observed only one was a woman. 
Consequently, all references to the judges in this study will be in the 
mas\culine gender so as not to expose the identity of the female judge. 

10 Judge M replaced Judge H for an entire year. 

11 Judge L replaced Judge D for an entire year. 

12 Judge D and Judge L were observed only ten (as opposed to 
twenty-five; times because they sat in courtroom B which hears delin
quency matter~ only two times a week. 
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III. THE ESSENCE OF PLEA NEGOTIATION IN JUVENILE COURT 

CHAPTER 6: A TYPOLOGY OF PLEA NEGOTIATION AND RELATED MATTERS 

A. The Concept Of Mitigated Justice In Juvenile Court 

Plea bargaining in juvenile court is the primary focus of this 

study. Accordingly, it will receive most of the attention in the 

following chapters., Nevertheless, three groups of interrelated 

activities were discovered operating in juvenile court and because 

they share common traits they will be discussed here. Table #1 out-

lines the three groups. 

TABLE III 

ELE¥~NTS OF MITIGATED JUSTICE 

A. Negotiated Justice 

1. Plea Negotiation 
2. Dismissal Bargaining 
3. Litigation Negotiation 
4. Post-Conviction Negotiation 

B. Non-Negotiated Guilty Pleas 

C. Unilateral Dismissals 

The first group, negotiated justice, includes plea negotiation, 

which involves '.' the defendant's pleading guilty in exchange for a 

charge or sentence consideration from the state, dismissal bargaining 

where either the charge against the accused is dropped in return for 

some serVice (e.g., testimony against a co-defendant) or the youth is 

granted a consent decree, litigation negotiation in which bargainipg 

takes place despite the fact that trial has occurred, and post-con

viction negotiation where bargaining takes place after the defendant 

has been tonvicted via trial. The second group consists of'a number 
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of non-negotiated pleas of guilty. As in plea bargaining the de-

fense attorney hopes through non-negotiated guilty pleas to gain 

more lenient charge and/or sentence results for his client by not 

forcing the case to trial. Counsel does not negotiate the matter 

with the prosecutor or the judge, however. The third group concerns 

the district attorney's discretionary power to no1 pros cases and 

the judge's authority to dismiss or to acquit against the evidence. 

These are unilateral dismissals which do not involve bargaining 

with defense counsel. They occur primarily because of the defen-

dant's prospect for rehabilitation rath~i than through an evidenti-

ary flaw in the case. Unilateral dismissals are somewhat similar 

to but are nevertheless distinguishable from the diversion that 

1 takes place at intake. Although they are not ne.gotiated per se, 

treatment-oriented unilateral dismissals have a bargaining-like 

quality. They are geared to keep the youth as far down the dis-

2 
positional ladder as possible, and, perhaps, off of it altogether. 

In his groundbteaking work on plea bargaining in criminal court, 

Newman found a relationship between plea bargaining and non-negotia-

ted guilty pleas. He linked the two by calling the latter "implicit" 

plea bargaining (1966: 60-61). Although the two are related, they 

deserve separate identities (see Chapter 1). Newman also compared 

acquittals of the guilty an~ the negotiated plea and cited the adult 

system's mission to individualize justice as the thread which con-

nected the two (1966: 139-140). Similarly, McDonald s~w a parallel 

between plea bargains and diverted cases, and he wanted both grouped 

under one heading. He suggested that the title should be negotia-

ted justice or disposition negotiation (1979: 389). Both names are 
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too limited, however. Some guilty pleas and some dismissals are 

simply not negotiated. 

There is a term which unites all three activites: mitigated jus-

tice. 3 In mitigated justice the state is purportedly more lenient 

than technically necessary either because there has been a nego-

tiation through which the defendant has offered a guilty plea and/ 

or a service or an expedited trial,4 or because treatment considera~ 

tions seem to warrant less than full application of the law, or 

finally, because defense counsel hopes that his nen-bargained guilty 

plea will evoke the same notions of leniency for his client. Thus, 

mitigated justice mayor may not involve a guilty plea; it mayor may 

not involve negotiation; it mayor may not involve a trial. The one 

constant is that the accused is always the pursuer and/or the reci-

pient of a "break" from the system. 

B. Extent Of The Study In Juvenile Court 

Altogether 9,479 cases against juvenile defendants were observed 

at the detention, pretrial, certification, adjudicatory and disposi

tional levels. 5 Table #2 depicts what happened to these cases. 

TABLE #2 

ALL CASES OBSERVED IN JUVENILE COURT 

Disposition /I of Cases % 

Continued 3,3476 35 
Dismissec;1 478 5 
Disposition/Motion 

Review Hearing 1,107 12 
Resolved 4,547 48 

TOTAL 9,479 100 

For one reason or another 3,347 cases were continued and were not 
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resolved in the researcher's presence. Dismissals due to an absence 

of Rvidence or a lack of timely prosecution numbered 478 cases. In 

all disposition and motion hea\:rings and ordinarily in review hearings 

the charge has already been adjudicated so there is little, if any 

prospect of either bargaining or litigating a case. 1,107 cases fell 

into this category. Thus, 52% of the semple (or 4,932 cases) was 

effectively eliminated from the study since the researcher did not 

observe their resulting in trial, a guilty plea, or a discretionary 

dismissal. 

More than half (51%) of the cases that were resolved were either 

sent to or culminated in a trial as detailed in Table /13. 

TABLE /13 

RESOLVED CASES 

DisEosition # of Cases % 

Trial 2,317 51 
Guilty Plea 1,022 22 
Dismissal 1,208 27 

TOTAL 4,547 100 

Fr.om pretrial and detention hearings there were 1.793 cases where 

the decision was to pursue trial, while 524 hearing or trials oc

curred at the certification and adjudicatory levels. 7 Guilty pleas 

served as the disposition in 1,022 cases (22%),8 and 1,208 cases 

ended in dismissals, of which 726 were consent decrees and 482 were 

nol prossed. 

A substantial majority of the guilty pleas (918 cases or 90%) 

were negotiated pleas. The bargaining rate varied considerably in 

the dismissal category. Whereas only 147 (or 30.5%) of the nol pros 

decisions resulted from negotiation, all 726 consent decrees were 
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achieved through bargaining. Tables #4 and #5 summarize these 

findings. 

How Achieved 

Negotiated 
Non-Negotiated 

TOTAL 

How Achieved 

Negotiated 

How Achieved 

Negotiated 
Non-Negotiated 

TOTAL 

TABLE 114 

GUILTY PLEAS 

If of Cases 

918 
104 

1,022 

TABLE lIS 

DISMISSALS 

I. CONSENT DECREES 

/I of Cases 

726 

II. NOL PROS 

/I of Cases 

147 
335 

482 

C. The Types Of Plea Negotiation In Juvenile Court 

% 

90.0 
10.0 

100.0 

% 

100.0 

% 

30.5 
69.5 

100.0 

As in adult court the two types of plea negotiation in juvenile 

court are charge and sentence bargains. In the latter tribunal 

9 generally the more important negotiation is the sentence bargain. 

The Commonwealth of Pennsylvania, like most states, has retained 

the traditional open-ended juvenile court sentencing where the 

seriousness of the charge and the severity of the disposition are 

not necessarily correlated. Thus, convictions of even mj,nor charges 

could theoretically result in severe sentences. Consequently, sen-

tencing concerns dominate the plea bargaining interaction in 
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Philadelphia's juvenile court. This fact can be readily discerned 

from Table #6 which indicates that 97% of the negotiated guilty pleas 

involved some sentencing arrangement while only 3% dealt solely with 

a charge bargain. 

TABLE 116 

TYPES OF NEGOTIATED GUILTY PLEAS 

~ 
Sentence Bargains 
Charge Bargains 

TOTAL 

II of Cases 

893 
25 

918 

% 

97 
3 

100 

Many of the sentence bargains contained charging arrangements as 

well. Nevertheless, these deals were counted as sentence bargains 

because both charge and sentence were addressed a~d because the dis

position is the most important aspect of the juvenile court process. 10 

• 
Sentence bargains in juvenile court are either complete or in-

complete. Table #7 shows that complete sentence bargains far out-

numbered incomplete ones. 

Complete 
Incomplete 

TOTAL 

TABLE 117 

TYPES OF SENTENCE BARGAINS 

II of Cases 

853 
40 

893 

% 

96 
4 

100 

The complete sentence bargain was popular because it was a known 

product; counsel did not have to plead in the dark (cf., Besharov, 

1974: 310). Here, the defense attorney concurred with the prose-

cutor and/or the judge that a specific. agreed-upon outcome would 

attend the accused's plea of guilty. 
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Illustration No.1: A juvenile was in court for the first 
time. TIle charge was robbery. The prosecutor and defense 
attorney discussed the case and agreed that a guilty plea 
would bring about probation, the typical sentence in this 
situation. 

Illustration No.2: The burglary charge was the youth's 
sixth arrest, three of which had resulted in adjudications. 
The child had already been placed on regular and intensive 
probation, both of which had failed to change the youth's 
behavior. Opposing counsel talked matters over with. the 
judge and all agreed the juvenile should be sent to St. 
Gabriel's Hall. The defendant was amenable to the idea 
and he thereupon pled guilty at the bar of the court. 

If the judge had not participated in the negotiation, he was 

presented the agreement as a package to ratify (whereupon the 

defendant pled) or to reject (whereupon trial or a negotiated plea 

before another judge usually occurred). 

Illustration No.3: This theft charge was the youth's 
fourth arrest. Defense and prosecution compared notes 
and felt the accused did not require institutionalization 
at this time. Instead, intensive probation was considered 
sufficient. The district attorney approached the bar of 
the court as the case was called and announced that a ne
gotiated ple~ had been arranged. The prosecutor disclosed 
the nature of the plea and the judge; g~cepting the admis
sion, adjudicated the juvenile delinquent" 

Illustration No.4: A juvenile with three prior adjudica
tions was arrested for a serious assult. For a number of 
reasons the district attorney accepted the defense's offer 
of a guilty plea in exchange for intensive probation. When 
the prosecutor informed the court of the contents of the 
bargain, however, rehe judge balked and refused the negotia
ted plea. He said· commitment was called f:O};' and he would 
not accept a probationary sentence. He ord.ered the case 
be. sent before another judge for trial. 

Only rarely were negotiated settlements rejected by the judges (see 

Chapter 8). 

Ordinarily, the sentence was fully formulated between opposing 

counsel (and perhaps the judge). In once instance, however, the 
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agreement was less than finalized. complete sentence 

Illustration No.5: A defendant with one prior dbel~f'nquent 
tif' tion hearing e ore 

adjudicatioThn appeared
t 

iCnhaarg·~e~nvo~~:d a serious robbery of 
Judge I e curren t ly '1 Judge I announced in court that no on 

::se!~~~ ~a:~m:~~ worthy of transfl~r t~h:dUj~~g~o~:~J t~~~ar-
ti was not called for as we • . 

~~~it~:d himself to freeing the accused uf.0n c~nvi~~~on. 
The defense attorney thereupon entered an open bgui Y11 

1 The defendant was placed on intensive pro at on. pea. 

bargains proceeded up the dispositional ladder 
Complete sentence 

(see Chapter 4). 
Table #8 summarizes the distribution of complete 

sentence bargains. 

TABLE #8 

COMPLETE SENTENCE BARGAINS 

Ii of Cases 

Probation 
Commitment 
Remain Committed 
Suspended Sentence 
No Disposition 

TOTAL 

654 
120 

74 
4 
1 

853 

% 

76.7 
14.1 
8.7 

.4 

.1 

100.0 

which accounted for the vast 
The ladder's first rung is probation, 

1 t sentence bargains. Probation 
majority (nearly 77%) of all comp e e 

i regular for most first offenders 
is divided into several categor es: -

h Youth Advocacy Program if he 
(the child might be referred to t e 

. f Big Brother)' neuropsychiatric 
could benefit from the ass~stance 0 a , 

severe psychological problems; correctional grouE 
for those with 

who need structure while remaining in the 
counseling for juveniles 

h th child requires super-
to attend vocational school were e community; 

. th who are on the verge 
~.~c··h· 001,' intensive for you s vision in finishing , 

after-care for juveniles who are placed on 
of being committed; and, 
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parole after release from an institution. 

If probation proved untenable, next came commitment to one of 

the many institutions from among the three basic levels: group homes; 

priva.te institutions; and, state-run facilities. Commitment was 

the bc.:r.gained disposition in 120 cases. 12 If the defendant was 

already incarcerated, counsel might have tried to trade a guilty 

plea for an agreement that the juv·:mile would remain in the same 

institution as was done in 74 cases. Finally, if the accused was 

too old to be helped by the juvenile system (i.e., 18), but did not 

warrant transfer to adult court, his plea of guilty might have been 

exchanged for a suspended sentence or for no disposition at all. 

This occurred five times. 

Incomplete sentence bargains are deals where some agreement has 

been reached,' but there is no ~'i:!cord on the ultimate disposition. 

They are a gamble since defense counsel has no guarantee about the 

result of the negotiated guilty plea. It was poss'ible, then, that 

the defendant could receive a harsher sentence than contemplated. 

Illustration No.6: The defendant had a substantial de
linquent history, including an unsuccessful commitment to 
a group home. Fearing the worst, defense counse,l, arranged 
with the prosecutor to plead guilty to the most recent armed 
robbery in exchange for a referral to Glen Mills. The de
fense strategy backfired, however. The youth was not ac
cepted at Glen Mills, and, eventually, he was sent to 
Q,ornwells Heights (the most restrictive institution). 

Und~rstandably, defense counsel were reluctant to surrender con

trol over sentencing. Not surprisingly, only forty cases were bar-

gained in this matter as indicated in Table #9. 
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TABLE 119 
TYPES OF INCOMPLETE SENTENCE BARGAINS 

~ 
Another Judge Sentences 
DA ;Keeps Silent 
Institutional Referral 
Limbo 
Sentence Transferred 

TOTAL 

/I of Cases 

9 
9 

17 
2 
3 

40 

% 

22.5 
22.5 
42.5 
5.0 
7.5 

100.0 

Although the defense lawyer yielded his prerogative to dictate 

________ •• ~c· .• 

the outcome, there were valuable items for barter in incomplete 

sentence bargains. If the defendant had a charge currently 

before a "tough" judge while he was waiting to be sentenced by 

a more lenient judge, counsel could plead guilty with the 

proviso that all cases be consolidated for disposition by the 

more favorably inclined judge. ThiD transaction occurred in nine 

cases. The $ame number of cases was resolved by the defense at-

torney's getting the prosecutor to remain silent while either 

the defense lawyer or the probation officer nade a sentence recom-

mendation. 

If the youth had not already been referred to anyone insti-

tution by the time of the adjudicatory hearing, defense counsel 

might have: pled guilty in exchange for a particular referraJ .• 

This was the most prevalent of the incomplete sentence bar~ains, 

13 occurring in seventeen cases. In two cases the defendants 

pled guilty and the cases were put in limbo. That is, the juve-

nile was required to be "clean.~' for six months in which event the 

14 case against him would be dropped. Finally, three cases were 

resolved by sending the disposition to the county wherein the 

child resided after the latter had pled guilty in Philadelphia's 

97 



-~------------
---~~---~~-- - --

juvenile court. 

Whereas the complete sentence bargain provides certainty 

as to the disposition awaiting the defendant, the incomplete 

one offers no such guarar-tees. In this respect incomplete 

sentence bargaining is similar to charge bargaining. Charge 

bargains involve trading over the number or the level of 

crimes brought against the ~ccused; it assumed three dif-

ferent forms. The first is charge reduction where ordinarily 

a felony was r/aduced to a misdemeanor in exchange for the 

defendant's guilty plea. For example, an auto theft was fre

quently lowered to unauthorized use of auto, robbery was often 

reduced to theft, and burglary many times ended in a criminal 

trespass conviction. Sometimes the reduction remained on the 

felony level as when armed robbery was lcwered only to robbery. 

Charge dropping, the second example of charge bargaining, in

volves eliminating a charge altogether; it can be internal or 

external. Internal charge dropping means that a defendant with 

two or more charges in one petition (usually but not always 

felonies) would ask the prosecutor to withdraw one charge rather 

than merely to reduce it. 

Illustration No.7: During the course of a robbery the 
defendant shot and severely injured the victim. T~e dis
trict attorney adamantly refused to drop the aggravated 
assult charge in exchange for a plea of guilty tao rob
bery. 

In external charge dropping another separate case is dropped 

against the defendant. 
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Illustration No.8: In one month's time the accused had 
committed three crimes. In week one he was charged with 
a burglary. Two weeks later he was picked up for an as
sault. Finally in the fourth week he was brought in for 
a theft offense. Defense counsel succeeded in convincing 
the prosecutor to withdraw ,the burglary and the theft 
charges in exchange for. an admission to the assault case. 

____ ._ •• __ , a ,.--" 

The final example of charge bargaining deals with certification, 

which, of course, is unique to juvenile justice. Frequently, the 

attorney representing a youth facing transfer would concede guilt 

(for the certifiable charge and possibly for non-certifiable of-

fenses as well), and would acknowledge that the juvenile warranted 

commitment to an institution. In exchange for the defense's not 

fighting the guilty or incarceration issues the prosecutor would 

have to agree to charge the defendant as juvenile rather than as 

an adult. In other words, the district attorney would have to 

withdraw certification. 

Illustration No.9: The Commonwealth instituted certifi
cation proceedings against a youth with a substantial 
criminal and institutional re.cord. Currently, he was 
charged with two burglaries, a robbery and a theft. 
Defense counsel felt transfer was a distinct possibility. 
She offered an admission to one of the burglaries and the 
theft (a non-certifiable offense since it was a misde
meanor), and no contest to the youth's commitment at the 
secure unit at Cornwells Heights (the last stop in juve
nile court). The dj.strict attorney accepted this offer, 
dropped the outstanding robbery and burglary charges, and 
withdrew the certification request. 

Since no certification was withdrawn without some type of sentence 

agreement these deals were all classified as sentence bargains. The 

charging element contained in the agreement cannot be ignored, how-

ever. 

As in j.ncomplete sentence bargains, charge bargains contain no 
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assurances as to the ultimate sentence. To the extent that defense 

lawyers want to maintain a say in sentencing, charge bargaining would 

prove an unsatisfactory method of case resolution in juvenile court. 

This no doubt explains, in part, why only twenty-five cases of pure 

charge bargaining were found. 15 Charge bargaining in isolation can 

be a real gamble and can wind up hurting the defendant. 

Illustration No. 10: A juvenile with only a consent decree 
in his record was arrested for two counts of attempted mur-
der and robbery and one count of theft. The case was par
ticularly bad: an in-house robbery where the defendant 
fired shots at the two occupants. Although the accused had 
no delinquent record and had never been institutionalized, 
the public defender felt incarceration was inevitable due 
to the severity of the crime. Counsel discussed the case 
with the prosecutor and offered an admission to one count 
of attempted murder and robbery only. In addition, counsel 
~greed that some commitment was necessary. The district 
attot'ney accepted the charge bargain (he withdrew the theft 
case and one count of attempted murder and robbery) but de
clared he wanted the youth confined at Cornwells Heights. 
This would mean the juvenile would skip several rungs of the 
dispositional ladder, a relatively rare occurrence. The pub
lic defender felt that such an extreme move on the judge's 
part would be unlikely. Defense counsel went along with the 
deal, reaching no agreement on sentence. The prosecutor con
ducted a full colloquy to protect the record. The public de
fender, himself, qualified the accused. The district attorney 
then read the facts of the case and the judge accepted the ad
mission. The public defender requested that disposition be 
deferred so that a treatment plan could be devised. The prose
cut'or pointed out why the Heights was appropriate. The judge 
then committed the juvenile to Cornwells Heights. The defense 
attorney complained and threatened to appeal but as the dis
trict attorney explained, the colloquy would most likely bar 
any chance of successful appeal. 

Interesting is the fact that charge bargaining in juvenile court is 

a two-edged sword. The juvenile could "luck out" as well. 

Illustration No. 11: The public defender and district attor
neyagreed that the defendant, who had already been institu
tionalized, would need to be committed for a new burglary. 
The probation officer was told to make a plan accordingly. 
The one. benefit defense counsel derived from the guilty plea 
was a reduction of the charge from burglary to receiving 
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stolen property. Counsel believed the charge concession 
was the only advantage to be gained. The probation officer 
could not get the youth accepted at the institution the 
latter had previously attended, however, and he did not 
feel that a more restrictive placement was appropriate. 
The defendant was placed on after-care probation, a sen
tence not likely to have been agreed upon in plea negotia
tion. 

Due to its volatile nature pure charge bargaining usuallr occurred 

only when the defendant was almost certainly destined for commitment. 

Illustration No. 12: The defendant had been scheduled for 
both adjudicatory and disposition hearings. In the child's 
file was the probation officer's recommendation that the 
youth be sent to Cornwells Heights. Realizing the inevitable, 
counsel concentrated 0'0 the charge phase and got one robbery 
reduced to receiving stolen property and had two other rob
beries withdrawn. 

Illustration No. 13: This defendant faced the exact same 
situation as the youth in Illustration No. 12. The public 
defender talked the judge into accepting admissions to the 
two cases ready for trial (auto theft and theft) while de
termining (i.e., nol prossing) three cases that would have 
had to have been continued (auto theft, theft and attempted 
theft). 

Non-Negotiated Guilty Pleas In Juvenile Court 

Negotiation is not the only way in which a defendant can seek 

to benefit from a guilty plea. Counsel can hope also to parlay a 

non-negotiated guilty plea into an advantage for the client. These 

non-negotiated guilty pleas, which are calculated to improve the 

juvenile's lot" can be divided into four categories: tailored; timed; 

charge gambling; and, factual/nominal. Table #10 discloses their 

frequenCies. 

1~ 
Tailored 
Timed 
Charge Gambling 
Factual/No1f~nal 
(Straight) 

TOTAL 

TABLE 1110 
NON-NEGOTIATED GUILTY PLEAS 

II of Cases 

29 
20 
5 

44 
( 6) 

\78 
(Including Straight) (104) 

101 

% 

29.6 
20.4 
5.1 

4/+.9 

100.0 



_~ 01 ......... ' ___ --.-_~I 

11 

Althougll the four non-negotiated gulity pleas stem from one ~om

mm.l strategy,. they differ conceptually and structurally. The tailored 

guilty plea, another name for plea accommodating, is the former im

plicit plea bargain where the defense attorney pleads guilty because 

he believes the judge either rewards guilty pleas or penalizes trial 

convictions in which the accused was "obviously" guilty (see Miller 

et al., 1978: 264). 

Illustration No. 14: The defendant was a borderline incar
ceration type. He had three prior adjudications and was 
before the court for yet another burglary. The youth's pro
bationary freedom was definitely in jeopardy. Counsel, 
realizing the judge's fondness for "honest" boys, convinced 
the juvenile to plead guilty without any promises. The 
defense attorney felt the gamble was reasonable since he had 
very little to lose (the case against the accused was sol~d). 
The judge accepted the admission, remarked that he apprec~ated 
a boy who is honest and tells the truth (i.e., pleads guilty), 
and placed the defendant on intensive probation. 

Illustration No. 15: The defendant was in court for a review 
of commitment. He was not doing well and the probation of
ficer had recommended the youth be sent to Cornwells Heights, 
open setting. The accused had an open burglary charge and the 
Commonwealth was ready to proceed. Judge A asked counsel if 
thi.s was a denial. The latter said it was. The judge then 
asked the prosecutor and the complainant how much property was 
lost. The answer was $150. The judge asked again if this was 
a denial. This time the response was negative. The youth ad
mitted and was sent to the open setting. Defense counsel later 
explained that he feared the judge would send the juvenile to 
the secure setting (a more onerous placement than the open) 
if trial had occurred. Counsel maintained he had run into this 
predicament with Judge A before. Counsel was also ~ware that 
the prosecutor was going to ask for the secure sett~ng. 

Plea accommodating would seem to fit quite well into juvenile 

court philosophy. The defendant seemingly shows contrition by 

pleading guilty with no strings attached (i. e., no negotiated ar

rangement). And cOlltrition is viewed by many as the first step in 

a defendant's rehabilitation, the sine qua ~ of juvenile court 

(see Besharov, 1974: 314; NAC, 1976: 409; IJA/ABA, 1977a: 37; Packel, 
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1975: 49). Nevertheless, plea accommodating offers defense counsel 

no command over the sentencing decision and as such it resembles in-

complete sentence bargains and charge bargains. This absence of con-

trol over the defendant's fate would seem to explain why, despite 

its "appropriateness," only 29 cases were tailored guilty pleas. 

Like charge bargaining, plea accommodating is a two-edged sword that 

cut both ways; the youth can benefit but he can be hurt as well. 

Illustration No. 16: The defendant was currently on after
care probation. At the time of this burglary charge he was 
AWOL from Glen Mills. In fact, the youth had escaped twice 
from the institution. The district attorney was prepared to 
push for the Heights. The public defender knew no deal was 
possible with the prosecutor. He knew also that the defen
dant had been "caught dead." Counsel felt that Judge F gets 
irritated when he is forced to try dead losers. The accused 
pled guilty. The probation officer wanted the youth to re
main on after-care, and the public defender believed the ad
mission would help the defendant to get this sentence. The 
prosecutor objected vehemently. The judge nevertheless al
lowed the juvenile to remain on after-care probation. Counsel 
was certain that the guilty plea helped him secure this dis
position. 

Illustration No. 17: A juvenile was charged with armed rob
bery. Counsel asked to go to judge's chambers to discuss 
the case. The youth had one prior adjudication and the pub~ 
lic defender felt the child should be allowed to stay on 
probation if adjudicated. The district attorney was angered 
at the lawyer's attempt to circumvent him and to negotiate 
directly with the judge. The judge informed counsel that 
the best offer he could make would be to defer the disposi
tion while the probation officer constructed a treatment plan 
for the youth. Even without any deal or assurances, the pub
lic defender pled the child guilty. He felt that the plea 
was better than trial and that it would be a positive influ
ence at disposition. The juvenile was committed to Glen 
Mills. 

Plea accommodating is, for the most part, sentence-oriented. It 

is associated directly with the judge's sentencing practices. The 

tailored guilty plea can be charged-related, too. 
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Illustration No. 18: A youth was cha,rged with burglary, armed 
robbery and aggravated assault stemming from an in-house, gun
point robbery. The public defender pled guilty to burglary, 
robbery and aggravated assault, simply omitting the armed ele
ment of the robbery. The judge accepted the plea and asked 'the 
public defender if she expected anything for ~he admission. 
Counsel said she had no expectations but hopf.d the judge would 
follow the probation officer's recommendations (Glen Mills). 
The prosecutor was aiming for commitment to Cornwells Heights. 
He read the facts of the crime to underscore its severity. The 
probation officer entered his recommendation and the judge fol
lowed it. Counsel felt the guilty plea (which reduced one charge 
by the way) was the crucial factor in this judge's sentencing so 
leniently. 

Timed guilty pleas are also charge- and sentence-related. But 

whereas plea accommodating is unidimensional (there is only one type 

of tailored guilty plea), there are three divisions to the timed guilty 

plea. The first division is the "slow" guilty plea, which is actually 

not a guilty plea. It is charge-oriented because defense counsel en-

courages the defendant to implicate himself of a lesser crime at trial. 

Illustration No. 19: The public defender asked the district 
attorney for a guilty plea to receiving stolen property. The 
prosecutor refused because he felt he could establish auto 
theft. Counsel decided to go to trial. The defendant testi
fied to receiving stolen property, the charge for which he 
was convicted by the judge. The public defender commented 
that he followed this practice often when the prosecutor re
fused to bargain. He called it a "slow" guilty plea. 

Although this transaction is not a guilty plea since the defendant 

elected trial, for all intents and purposes it is a guilty plea. It 

is calculated specifically to reduce the severity of the conviction 

via the accused's admission of guilt. Five cases were observed to 

have been resolved in this way, all successful from the defense's 

viewpoint. Due to its technically belonging to the trial category 

and because it is difficult to document,17 the "slow" guilty plea 

was not included, numerically, among the non-negotiated guilty pleas. 

It is important to note, nevertheless, that the "slow" guilty plea 
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is a defense maneuver dramatically similar in effect to other nego

tiated and non-negotiated guilty pleas. 18 

Division number two involves, appropriately enough, the "quick" 

guilty plea. In the "quick" guilty plea the defense attorney is 

after either ~~ evidence or no victim testimony. In the first 

instance counsel looks to lessen the severity of the charge or to 

acquire a dismissal by stipulating or conceding to the evidence the 

prosecutor has at that precise moment. 

Illustration No. 20: A juvenile faced three charges: theft, 
auto theft and resisting arrest. The complaining witness and 
the arresting officer both failed to appear. The public de
fender believed that the youth would be convicted of all three 
charges if the two absent parties were to appear. He told the 
prosecutor he was willing to stipulate to the "49" or police 
report. The district attorney agreed. The judge discharged 
the theft due to a lack of evidence. The auto theft ended in 
an adjudication of unauthorized use of auto (a lesser charge), 
and the resisting arrest was adjudicated as is. By stipulating, 
the defense attorney wound up beating one case altogether and 
reducing the one felon, to a misdemeanor. 

Here, the quickness of the guilty plea served the defendant's interests 

quite well. Altogether eight cases were handled in this way. 

Quickness may also be desirable, from the defendant's standpoint, 

when it silences a victim (cf., Miller et al., 1978: 264). In six 

cases counsel entered a quick guilty plea due to the victim's failure 

to appear at the adjudicatory hearing. The thought was that the com-

plainant's testimony would serve only to inflame matters and the juve-

nile could be treated more harshly. In this respect the no testimony-

19 "quick" guilty plea is sentence-oriented. 

Illustration No. 21: The juvenile was charged with a knock 
down robbery of an 82 year old man who did not appear at 
this trial date. The evidence against the accused was good. 
In fact, two co-defendants had already been convicted by 
another judge. Counsel pled the youth guilty, hoping to 
preserve the latter's chance for probation. The lawyer did 
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not want the judge to hear the facts of the case from the 
victim. The defendant was adjudicated on his admission and 
was given probation. 

Both quick guilty pleas mi~ht require the prosecutor's cooperation. 

In either situation the district attorney could fight for a continuance 

to bring in the necessary parties. Of course, the prosecutor could 

fight and lose. Even if the prosecutor does not fight, any coopera-

tion he shows in this respect is procedural not substantive; the 

framework for resolving the case is agreed to (i.e., the juvenile 

will plead guilty) but the merits of the charge or sentence are not 

bargained. The guilty plea has not been negotiated. 

The third timed guilty plea is the "delay" guilty plea which was 

the method of case resolution six times. This plea is sentence-

related since the defense attorney hopes that by prolonging the time 

between conviction and disposition and by returning the juvenile to 

the street for that period that a commitment will seem inappropriate 

to the judge. In other words, a youth who can function lawfully on 

the street (at least from the time of the guilty plea) does not re-

quire institutionalization. 

Illustration No. 22: The juvenile had two prior adjudica
tions and had been on probation. Currently, he was in the 
Youth Studies Center pending trial. Defense counsel believed 
the instant burglary charge would be sufficient to get the 
youth incarcerated. He pled the child guilty and was able 
both to defer the disposition and secure the defendant's re
lease from custody. Six weeks later the juvenile was placed 
on intensive probation. 

Delay can help the defendant in another way. The lon~~r it has been 

between the offense and sentencing sometimes means the complainant is 

less impassioned and the judge less inflamed about the crime. 

Like the "quick" guilty plea the "delay" guilty plea might also 
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require the prosecutor's cooperation. But again the agreement, if 

any, centers around procedural and not substantive matters. To ac-

centuate the fact that neither the "quick" nor the "delay" guilty 

plea is plea bargaining the district attorney (and sometimes even 

defense counsel) will nearly always announce that the plea is an 

"open" one, devoid of any negotiation. 

Charge gambling (or trading) occurred in five cases. Defense 

counsel's objective here is to capitalize on the non-punitive nature 

of juvenile court. That is, since the juvenile court's goal is to 

treat young offenders, the number of charges against the defendant 

does not really matter. Specifically, the accused facing two or 

more felonies might plead guilty to one and speculate that the 

other(s) will fade away before or after sentencing. The defendant 

gambles that the system will be willing to forget about the other 

cases, or, in effect, trades one plea with the hope of beating the 

other cases. 

Illustration No. 23: The defendant was charged with two 
burglaries. The public defender tried to charge bargain 
with the prosecutor but the latter refused to withdraw one 
burglary for an admission to the other. Counsel decided 
it was still worth pleading guity to one of the cases (the 
defendant was caught dead) because the other case should 
be "blown out" once a disposition is formulated'. The judge 
asked the public defender if she expected anything for the 
guilty plea. Counsel said no. The judge explained that 
commitment was probable, which the public defender acknowl
edged. The judge suggested that the second burglary might 
as well be a plea too since it would not affect the disposi
tion. The public defender declined. One month later the 
youth was sent to an institution, and, on that day, the pre
siding judge refused to let the open burglary be tried. 

Arguably, the defense attorney could achieve the same result by de-

manding trial for the initial burglary and even retain a chance for 

acquittal. But in the five cases in which charge gambling occurred 
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counsel cited a belief that the decision down-the-line (i.e., to 

"blowout" the case) was more favorably influenced by a guilty plea 

than it would be by a trial adjudication. 

The fourth version of the non-negotiated group is the factual or 

nominal guilty plea. This plea offers no more than an admission of 

facts (i.e., the accused did the act); it is a guilty plea in name 

only. The factual guilty plea comes about because of the way juve-

nile court statutes are written. Many states require that a juve-

nile commit an act (i.e., a crime) ~ be in need of supervision and 

treatment before he/she can be adjudicated delinquent. The conjunc-

tive nature of this requirement leaves an opening that defense at-

torneys frequently pursue. In 44 cases counsel argued that although 

the youth had performed the act, the juvenile was not a delinquent 

child. In lieu of a delinquency finding defense attorneys usually 

asked that the juvenile be adjudged dependent (35 cases). If this 

were the case the court could still supervise and even institutional-

ize the child but the latter would have no delinquent record. Besides 

the dependent route counsel might request that the juvenile be channeled 

into the mental health system (6 cases) or be given a consent decree 

(3 cases). 

Illustration No. 24: The defendant was before the court for 
the first time. The charge was residential burglary. The 
public defender admitted the youth's complicity and then told 
the judge that the burglary was a spur-of-the-moment thing. 
He asked for a consent decree since the defendant had been 
accepted in job corps. The judge reminded the defense attor
ney of the severity of the crime. The public defender stressed 
the youth did not mean to do it. A social worker declared 
that job corps will not accept youths who are adjudicated. 
The prosecutor refused the judge's request to withdraw the 
charge or to go with a consent decree. The judge entered a 
consent decree over the district attorney's objection. 
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The factual guilty plea is a gamble on the defense attorney's 

part. An unconvincing argument that the juvenile is not a delin-

quent type removes all obstacles to convicting the defendant. In 

six cases this defense tactic did indeed fail and the youths were 

declared delinquent. 

Although it is not a subset of mitigated justice, the straight 

guilty plea deserves brief mention since it is non-negotiated. One 

authority explained: 

Some defendants plead guilty out of remorse, self-hate, 
or sheer hopelessness; or to get things over with without 
spending money; or to avoid the shame and humiliation of 
the process ••• (Friedland, 1979: 255). 

In only 6 cases did defense counsel want to surrender in order to 

get things over with. The defendant had been caught and there 

was little use in contesting matters. The low number of cases in 

this category speaks to the fact that defense attorneys expect some 

beneficial result to follow a guilty plea in juvenile court • 

E. Negotiated Dismissals In Juvenile Court 

Essentially there are two ways for a youth to secure a negotiated 

dismissal of charges in juvenile court. There is on the one hand a 

consent decree which is a conditional dismissal (i.e., charges are 

suspended and permanently dropped depending upon good behavior). On 

the other hand a case may be nol prossed where charges are thrown out 

or, in juvenile court parlance, determined. A juvenile may also es-

cape a delinquency finding by being adjudged dependent. To be de-

clared dependent, however, either the youth must be given a consent 

decree or the delinquent aspect of the charges must be neutralized 
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or nol prossed. Altogether 873 cases were dismissed as a result of 

negotiation. Table #11 discloses the distribution. 

~ 
Nol Pros 
Consent Decree 

TOTAL 

TABLE if11 

DISMISSAL BARGAINING 

/I of Cases 

147 
726 

873 

16.8 
83.2 

100.0 

Thirty percent of the cases that were nol prossed came about 

through negotiation (see Table 5). Nol pros bargaining, which might 

also be called charge dropping negotiation, occurred for several 

reasons. Table #2 itemizes the various services performed by defen-

dants in exchange for the prosecutor's withdrawing charges against 

them. 

TABLE #12 

NOL PROS NEGOTIATION 

Services 

Guilty Plea 
Motion/Review/Disposition 
Restitution 
Dependency 
Counseling 
Certification 
Testimony 
Leave Jurisdiction 

TOTAL 

II of Cases 

87 
17 
17 
L? 
4 
3 
2 
2 

147 

% 

59.2 
11.5 
11.5 
10.2 
2.7 
2.1 
1.4 
1.4 

100.0 

Most of the nol pros bargaining dealt ,dth a youth's trading 

a guilty plea in one (or more) case for a nol pros in a second (or 

more) case. 

Illustration No. 25: The juvenile was making h~s first 
appearance in court. He was charged with two residential 
burglaries. Defense counsel knew probation would be the 
sentence no matter how many of the burglaries ended in 
conviction. Nevertheless, the defense lawyer did not 
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want two convictions if this was avoidable. HI~ approached 
the prosecutor and suggested that the youth plead guilty to 
one burglary in exchange for a withdrawal of the second bur
glary. This district attorney accepted the deal. 

Whereas the former case was plea. bargained the latter was not. In-

stead, it was nol pros bargained. There was no plea of guilty of-

fered for the second case; there was no conviction. C.onceptually, 

both cases fall under the gamut of plea negotiation. The plea bar-

gaining process consumes both cases; one case is negotiated as a 

commodity in exchange for a plea of guilty to the other case. Sta-

tistically, however, the two cases warrant separate treatment. 

There ('.an be only ~ plea bargain when there has been a conviction 

on only ~ charge. 20 

Dismissals were also used by the pros.ecutor to purchase the de-

fense attorney's silence at a motion, review or disposition hearing. 

Frequently at these hearings a probation officer or an institution-

al report made recommendations about the juvenile's future. Defense 

attorneys invariably objected when these reports suggested increasing 

the current amount of control over the youth's life. In 17 cases the 

district attorney exercised his discretion to nol pros cases as in-

centive for defense counsel to refrain from challenging an adverse 

21 report. 

Illustration No. 26: A defendant was charged with tampering 
with a witness, a felony. The youth's probation officer had 
filed a motion before the court: to commit the juvenile to 
St. Gabriel's Hall due to unsatisfactory probation. The 
district attorney made an arrangement with counsel to a(~cept 
the motion in exchange for which the felony charge would be 
withdrawn. 

One interesting negotiation involved a prosecutor's attempt to en-

sure that the juvenile would be institutionalized for a longer amount 
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of time than typical. 

Illustration No. 27: The district attorney felt that the 
theft charge against the juvenile would be lost. He asked 
to see the parties in chambers. The defendant had just been 
committed to Sleighton Farms on another review cases that 
day. The prosecutor offered to withdraw the theft charge 
if defense counsel would agree that the youth's commitment 
would be examined after nine months rather than at the cus
tomary six month review period. 

Restitution was more important to the district attorney than 

prosecution in 17 cases. Pat'ticularly in minor theft or non-serious 

property damage cases the prosecutor was often willing to nol pros 

if the juvenile would compensate the victim. Of course, restitution 

is a possible sanction if the youth is adjudicated at trial. Never-

theless, many district attorneys felt they had more leverage in se-

curing restitution by making it part of the negotiation. Otherwise, 

the judge's discretion decides if victim compensation will occur.22 

Sometimes a defendant who committed a crime appeared more as a 

dependent than as a delinquent child to both the defense attorney 

and the prosecutor. In 15 cases opposing counsel negotiated dropping 

the delinquent charges in exchange for a finding of dependency. 

Illustration No. 28: The juvenile had committed a com
mercial burglary. He was from a one-parent home and 
was not receiving adequate supervision. Both counsel 
agreed that the youth should be removed from home, but 
not as a delinquent child. The decision was to nol pros 
the burglary and channel the child into th~ dependency 
network. -

The bargaining made this move less risky for defense counsel that 

the nominal or factual guilty plea. Whereas the latter could very 

well end in a conviction the district attorney's agreement not to 

prosecute guaranteed no delinquent record would result in nol pros 

bargaining. 23 
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In 4 cases the prosecutor nol prossed the charges because the 

juvenile agreed to pursue help or counseling in the community. In 

each instance the district attorney followed this course due to 

a belief that the child would fare better, treatment-wise, outside 

of the juvenile justice system. Alcohol and drug addiction were 

the two problems considered amenable to community-based therapy. 

The 3 nol pros cases dealing with certification involved only 

one defendant. This juvenile came to court with four attempted 

murder charges against him. The district attorney instituted 

transfer proceedings. Defense counsel believed all four cases 

would end in certification to adult court. He negotiated with the 

prosecutor to dismiss three of the charges in return for no chal-

24 
lenge to transfer on the one remaining attempted murder charge. 

Bargaining for testimony accounted for the resolution of 2 

cases. Here, the prosecutor offered immunity from prosecution if 

the juvenile would testify against a co-defendant. "Information 

bargaining", as this transaction is called, can actually involve a 

25 
guilty plea, a nol pros or a consent decree. Only the last two 

named instances entail dismissal bargaining, however. 

Finally, in 2 cases the district attorney decided that allowing 

the youth to leave the jurisdiction was preferable to prosecution. 

In both situations the prosecutor felt that sending the child to 

family in another part of the country would do more for the youth 

and society than adjudication, probation and return to the old 

neighborhood. 

Consent decree bargaining, although also a subdivision of dismis-
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sal negotiation, is something quite different from nol pro~ bargain

ing. The crucial distinction lies in the fact that whereas nol pros 
. 

indicates the case totally dies and has no legal significance in the 

child's record, consent decree means that the juvenile has taken the 

important first step up the dispositional ladder. That is, w~th a 

consent decree, although the youth has no delinquent label or record, 

adjudication and probation should result next time a convictable 

26 charge brings him to court. If the juvenile's first offense is 

no1 prossed, however, the next non-serious offense can still qualify 

for a consent decree. 

Also unlike nol pros cases, consent decrees issued prior to trial 

have to be negotiated. Whereas a nol pros can come about by the 

solitary actions of either the prosecutor or the judge, a consent 

decree requires both the cooperation of the judge (and possibly the 

prosecutor) and the juvenile's acceptance of its terms (i.a., to ac

cept informal probation and to forego trial). A consent decree, 

then, is a two-way street or a bilateral agreement and, as such, is 

an inherent negotiation. A consent decree is a "bargain" in another 

way as well. Each party gets hal~ the pie. The defendant avoids 

conviction but does not get the chance to earn an acquittal. Simi-

larly, the pros£cutor does not run the risk of losing the case 

altogether but sacrifices an opportunity to have the accused adjudi-

cated delinquent. 

Finally, consent decree bargaining differs from nol pros negotia

tion in that the former's bargaining technique is multi-dimensional 

while the latter's is unidimensional. Nol pros negotiation involves 

only a prosecutor's or a judge's bargaining with the defense regarding 
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a service to he performed by the accused. Consent decree bargaining 

is more complex. There are three varieties of bargaining approaches 

in the consent decree category. Table #13 details the number of 

cases associated with each category. 

TABLE 1113 

CONSENT DECREE BARGAINING 

Approa~h 1/ of Cases % 

EntitlE!d/Passlve Bargain 553 76.2 
Actively Bargained. 101 13.9 
Vi.rtually Unilateral 72 9.9 

TOTAL 726 100.0 

Juveniles making their first appearance in juvenile court (and 

also one whose previous cases were dismissed) are practically entitled 

to a consent decree if the crime is relatively non-serious as was the 

situation in 553 cases. Table 1/14 lists the offenses for which con-

sent decrees were given in this context. 

TABLE 1114 

FIRST OFFENSE CONSENT DECREES 
(II of Cases) 

Commercial Burlgary 
Theft 
Auto Theft 
Aggravated Assault 
Controlled Substances 
Posse~sion Instrument 

Crime/Offensiv~ We~pon 
Simple Assclult 
Attempted Theft 
Terroristic~ Threats 
Credit Cardl Offense 
Unauthorize:d Use Auto 
Attempted Eiurglary 

(133) 
(128) 
( 49) 
( 48) 
( 37) 

( 22) 
( 19) 
( 14) 
( 13) 
( 10) 
( 10) 
( 9) 

Criminal Mischief (8) 
Criminal Trespass (7) 
Rece:Lv:tng Stolen Property (7) 
Propulsion Missiles (3) 
Resisting Arrest (3) 
Reckless Endangerment (3) 
Attempted Auto Theft (2) 
Defiant Trespass (2) 
Use of Solvents (2) 
Forgery (2) 
Driving While Intoxicated (1) 
False Alarm (1) 
False Report (1) 
Weapon at School (1) 

Each defendant who was observed in juvenil~ court for the first time 

and charged with commercial burglary was eligible for and either re-

quested or was offered a consent decree. Some youths denied the 
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charge and elected to go to trial. But standard procedure granted 

consent decrees in this situation. 27 

To make matters official the youths had to accept the conditions 

attending a consent decree and had to agree to surrender the right 

to tria.!. Thus, all first arrest/non-seriQus offense consent de-

crees were negotiated. Nevertheless, the preordained disposition 

structure made the bargaining more passive than active; consent de

crees in these situations were just about automatic and there was 

little need for ardent discussions. Arguably, a juvenile whose first 

charge was commercial burglary could have essentially qemanded a con

sent decree. Barring some unusual development,28 this youth would 

actually have had an excellent equal protection argument if denJ,ed a 

consent decree. 

There was also little bargaining apparent in the virtually uni~ 

lateral category in which there were 72 cases. This group involved 

defendants who were not automatically entitled to consent decrees 

which included first offenders whose crimes were relatively serious 

or second offenders who had prior consent decrees. In these cases 

there were no discussions or understanding between opposing counsel 

or between the judge and defense counsel concerning the awarding of 

a consent decree. Instead, either the judge or the prosecutor de

cided on his own that a consent decree was appropriate. Ordinarily, 

defense counsel accepted the consent decree since his client was re-

ceiving a real "break." Again, since the youth agreed to the terms 

instead of demanding trial there was a negotiation, albeit an ex-

tremely passive one. Table #15 outlines the types of cases that 

belong in the virtually unilateral category. 

-.-~ .. ----'-'
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TABLE filS 

VIRTUALLY UNILATERAL CONSENT DECREES 

~ II of Cases % 

Dependent 36 50.0 
Very Young Accused 21 29.2 
Accused Doing Well 6 8.3 
Mental Health 4 5.5 
NPs Say So 3 4.2 
Family Problem 1 1.4 
Sacrifice 1 1.4 

TOTAL 72 100.0 

The youth's dependency was the factor that prompted the judge 

or the district attorney to decide in 36 cases that a consent decree. 

was a better outcome than a trial and delinquency adjudication. This 

was so despite the fact that the charge was serious (such as robbery 

or residental burglary) and/or that the youth had had a prior consent 

decree. In another 21 cases the result was the same because the 

youth was rather you~g, usually between ten and twelve years of age. 

Actually, in 15 of the preceding 57 cases the prosecutor and defense 

attorney had arranged an admission of guilty in exchange for proba-

tion only to have the judge set aside the agreement and insititute 

a consent decree. 

Illustration No. 29: A youth with one consent decree in 
his record appeared in court charged with a residential 
burglary. The prosecutor refused defense counsel's re
quest for a second consent decree. The two lawyers ar
ranged an exchange of probation for a guilty plea to 
criminal trespass. After the district attorney announced 
to the jduge that a negotiated plea had been reached, the 
latter reviewed the child's file. The judge declared 
that the case was to be given a consent decree because 
the juvenile was a ward of DPW and would forfeit his de
pendency status if adjudicated delinquent. 

Six cases ended in consent decrees because the youth was doing 

well at home, at school, or in a community treatment program. Another 
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seven cases were handled this way because either the juvenile was 

being channeled into the mental health system (4 cases) or the 

neuropsychiatric examination recommended a consent decree (3 cases). 

A judge decided in one case that a consent decree was appropriate 

because the offense~ although serious, represented a problem more 

effectively dealt with by the family than by the juvenile court. 

Finally, one prosecutor explained he was willing to offer a con

sent decree (although the offense was serious and he was not asked 

to do so by either counselor judge) as a sacrifice to demonstrate 

to the judge that he was reasonable. He was hoping the judge would 

grant a much more intrusive sentencing recommendation in another, 

more important case. 

The non-typical consent decree situation (serious first offense 

or a prior consent decree) was also the subject of very active bar-

11 ti Table ~16 summarizes the reasons for gaining among a par es. " 

which consent decrees were affirmatively negotiated. 

TABLE #16 

ACTIVELY BARGAINED CONSENT DECREES 

Reason II of Cases % 

Evidence 43 42.6 
Restitution 22 21.8 
Deserved 14 13.9 
Testimony 10 9.9 
Dependency 9 8.9 
Counseling 3 2.9 

TOTAL 101 100.0 

Much of the active consent decree bargaining (43 cases) took 

place because the prosecutor felt there were enough evidence pro

blems so as to make adjudication difficult, if not impossible. 
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Illustration No. 30: The juvenile's first arrest was 
robbery, ordinarily not a consent decree case. The 
complainant lived in Boston, Massachusetts, however. 
The district attorney felt that the victim, who had 
been in Philadelphia on vacation, would not be avail
able for the adjudicatory hearing. He approached the 
public defender and suggested a consent decree. The 
latter agreed: not willing to risk the complainant's 
possibly appearing at trial. 

Restitution was negotiated in conjunction with a consent decree in 

22 cases. Here, the prosecutor could have gone to trial hoping that 

both a conviction would result and the judge would order restitution. 

The negotiation eliminated the need to rely upon the judge's coopera-

tion and gave the prosecutor half of the pie, conviction-wise. In 

14 cases defense counsel was able to convince the judge or the dis-

trict attorney that the defendant was too young or simply not the 

delinquent type and thus deserved a consent decree despite the 

severity of the offense. Often, the prosecutor mentioned that main-

taining a good relationship with defense counsel was the reason he 

went along with a consent decree in this situation. Although the 

district attorney was not willing to nol pros, he did agree to give 

consent decrees to 10 defendants for testimony against other co-

defendants. Another 9 cases were bargained as consent decrees because 

in addition to being placed on a consent decree, the juvenile agreed 

to undergo treatment in the community. 

Dismissal bargaining is an important aspect of case resolution 

in juvenile court; it accounted for 19.2% of all observed cases that 

were resolved. At times it is linked with plea bargaining in that 

the two can occur simultaneously (except when consent decrees are 

involved29). It is important, nevertheless, that dismissal bargain

ing be recognized as conceptually and statisticallyir.stinct. 30 
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F. Non-Negotiated Dismissals In Juvenile Court 

Despite dismissal bargaining's importance, a substantial number 

(335 cases) of dismissals (all nol pros) were given unilaterally by 

either the judge ur the district attorney. That is, no negotiation 

preceded the dismissal. Instead, for one reason or another the juve-

nile was given a "break" without explicitly asking for one. Actually, 

most (69.5%) nol pros cases were non-negotiated (see Table #5). 

Table #17 discloses the reasons underlying the unilateral dismissals. 

TABLE #17 

UNILATERAL NOL PROS 

Reason 

Defendant-Oriented 
Non-Cumulative Punishment 
Status 
System Can Do Nothing 

TOTAL 

# of Cases 

136 
117 

55 
27 

335 

% 

40.6 
34.9 
16.4 
8.1 

100.0 

The highest number of unilateral nol pros cases came about be-

cause of the defendant. In other words, some attribute of the accused 

prompted the judge or the prosecutor to extend leniency. Table #18 

catalogues these attributes. 

TABLE fl18 

DEFENDANT-ORIENTED NOL PROS 

II of Cases 

First/Minor Offense 
Dependent 
Entering Army 
Good School Record 
Mental Health System 
Entering Job Corps 
Doing Well On Probation 
Not Delinquent type 
Family Problem 
Doing Well In Institution 
Getting Counseling 
Too Young 
Retarded 

TOTAL 

120 

36 
34 
13 
11 
11 
8 
8 
4 
3 
3 
2 
2 
1 

136 

% 

26.5 
25.0 
9.5 
8.1 
8.1 
5.9 
5.9 
2.9 
2.2 
2.2 
1.5 
1.5 

.7 

100.0 

---- -----~ -----------

Ordinarily, only non-ser.ious offenses were unilaterally dismissed 

by the judge or the prosecutor. If it happened that the minor of-

fense was also the youth's first there was a chance that one of the 

parties empowered to dismiss the case would do so. This occurred in 

36 cases. Dependency was another major reason cases were withdrawu 

against juveniles. Charges were dismissed in 34 cases because the 

youth was already· subject to or about to be placed in a dependent 

setting. Typically, the judge was the force behind these nol pros 

cases. Similarly, the availability of alternative supervision 

proved important in securing dismissals in many other situations: 

the defendant was entering the army (13 cases) or job corps (8 

cases); the youth was already doing well on probation (8 cases) or 

in an institution (3 cases); the child was going to be channeled 

into the mental health system (11 cases); or, the juvenile was re-

ceiving counseling in the community (2 cases). A good school record 

was the cause behind the dismissal of 11 cases. In effect, the juve-

nile was rewarded for his past academic performance. Dismissals in 

4 cases came about because the child was simply not a delinquent type 

even though he possibly committed the crime. In 3 cases the judge 

decided the youths' families should resolve the situation because the 

problem was more their's than the court's. Finally, 2 cases were nol 

prossed because the child was seen as too young to be labelled de-

linquent while 1 charge was thrown out due to the juvenile's being 

retarded. 

The non-cumulative punishment aspect of juvenile court sentencing 

is the second major reason cases against juveniles were unilaterally 

dismissed. It is closely related to the first reason in that it, too, 

is sympathatic to the juvenile defendant's situation. By design, 
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juvenile court dispositions are related to the treatment plan suit

able to the youth's condition, and are not sensitive to the severity 

or number of charges for which the child can be or has been adjudi

cated. In other words, treatment (or punishment) is not cumulative 

in juvenile court as it is in criminal court. Table #19 outlines 

the circumstances under which cases were nol prossed due to this 

unique feature of juvenile court sentencing. 

TABLE 1119 

NON-CUMULATIVE PUNISHMENT NOL PROS 

~ # of Cases 

Escaped Prisoner 
Just Committed 
Just Got Consent Decree 
Just Adjudicated 
Has Other Major Cases 

TOTAL 

74 
37 

2 
2 
2 

117 

% 

63.3 
31.6 

1.7 
1.7 
1.7 

100.0 

Although it is an offense for a juvenile to escape from an insti

tution to which he has been committed by the court, and although 

these youths were routinely charged with this crime when apprehended, 

escaped prisoner charges were almost automatically nol prossed. Oc

casionally, the escaped prisoner case resulted in an adjudica~ion and, 

more important, in removing the juvenile to another, more restrictive 

facility. Nevertheless, most often the institution which had housed 

the youth was willing to take him back to complete the as-of-yet un-

finished treatment program. Since this particular treatment program 

was the one originally determined as appropriate for the youth the 

prosecutor did not ordinarily insist that the charge go to trial, 

and either he or the judge threw' the case out. This happened in 74 

cases. In _~ffect, the juvenile was not punished for committing the 
! 

. f 31 
cr~me 0 escape. 
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In a similar vein the prosecutor or the judge often nol prossed a 

case because the juvenile had been committed that same day to an insti-

tution (37 cases) or had just been given a consent decree (2 cases) or 

probation due to an adjudication of delinquency (2 cases). In these situa-

tions the proper treatment had just been allocated and it would have 

served little purpose to pile on extra charges against the youth. Also, 

2 cases were withdrawn because the juvenile had other major cases awaiting 

trial and this disposition would not be affected by 1 minor charge. 

Giving a case a status listing is equivalent to putting it in limbo. 

Usually, the judge decided on his own that a case should be resolved in 

this manner. Status has the same dimensions as a consent decree; it is 

a case looking to be dismissed. That is, within a given time period the 

charges are dropped. In fact, only 4 of the 55 cases that were given a 

status listing resulted in a delinquent adjudication. From the defense's 

viewpoint a statu~ listing (like a nol pros) is preferable to a consent 

decree, provided that the case does not come back to court. Unlike a 

consent decree, a case put on status does not place the juvenile on the 

dispositional ladder.
32 

The status case also differs from one regularly 

nol prossed in that the latter is considered removed from court totally, 

not just conditionally.33 Table #20 identifies the situations which 

prompted the judge to give a case a status listing. 

TABLE /120 

STATUS LISTING 

Reason /I of Cases 
Dependent 
See If Youth Straightens Out 
Mental Health 
Not Delinquent Type 
First/Minor 
Getting Outside Help 
Good School 
Family Problem 
More Serious Cases 

TOTAL 
123 

19 
14 

6 
6 
4 
2 
2 
1 
1 

55 

% 

34.5 
25.5 
10.9 
10.9 
7.3 
3.6 
3.6 
1.8 
1.8 

99.9 



The juvenile's dependency proved important in 19 cases where the 

judge hoped that the Department of Public Welfare would take the child 

back despite the delinquent charge. Only 1 of these cases was re-

jected by DPW and an adjudication resulted. In 14 cases the judge 

gambled that the charge itself was enough to scare the youth and the 

case was put on status to see if the latter straightened out. Again, 

only 1 case did not end as planned. Similarly, 1 of the 6 cases 

channeled into the mental health system returned to juvenile court. 

Another 7 cases were added to status because the youth did not ap-

pear to be a delinquent type. There were 2 juveniles who received 

the benefit of a status listing because they were already undergoing 

counseling in the community. Another 2 youths with good school re-

cords had their cases put in limbo, but one reappeared before juve-

nile court. The final 2 status cases involved a family problem and 

a child facing more serious charges. 

The last nol pros category involves 27 cases that were thrown 

out because the juvenile justice system could do nothing with the 

defendant. The ways in which the system was powerless are summarized 

in Table 1121. 

TABLE 1121 

SYSTEM CAN DO NOTHING 

Reason 

Defendant Too Old 
Already Certified 
Adult'Arrest/lmprisonment 
Defendant Has Moved 

TOTAL 

II of Cases 

12 
7 
4 
4 

27 

% 

44.4 
25.9 
14.8 
14.8 

99.9 

When a child commits a relatively non-serious crime close to his 

eighteenth birthday he stands a chance of falling between the cracks 
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n e one an e is too old of the juvenile and adult systems. 0 th h d h 

either to be committed to a juvenile institution or to be dealt 

with effectively on probation. On the other hand the charge is 

not serious enough to warrant certification to adult court. There 

were 12 cases like this in the study. Another 7 cases were nol 

prossed because the juvenile had already been transferred to adult 

court and the charges in juvenile court were not felonies (or at 

least not serious felonies) and thus were not certifiable (or not 

worth certifying). Her i t d f h e, ns ea 0 t e juvenile, the crimes fell 

between the cracks of the two systems. S' 'I 1 4 ~m~ ar y, cases were 

thrown out because the accused had already been arrested or im

prisoned as an adult, and it would have served little, if any, pur-

pose to pursue these charges in juvenile court. Finally, 4 cases 

were lost because the defendant had moved out of the jurisdiction. 

Unlike the criminal justice system, the juvenile justice system 

does not appear qualified to track suspects across any jurisdiction-

al boundaries. Self i d 'I h - mpose ex~ e, t en, is seemingly an effective 

barrier to prosecution in juvenile court. 

Arguably, cases dismissed due to the juvenile justice system's 

structural peculiarities and weaknesses do not deserve to be in

cluded within the concept of mitigated justice. After all, the 

system was virtually forced to nol pros the cases. Nevertheless, 

the issue could have been forced,· the cases ld h cou ave been ultimately 

prosecuted (assuming the accused could be physically brought to trial). 

For the most part, a reasonable interpretation in this situation is 

that the very makeup of the juvenile justice system, albeit perhaps 

inadvertently, operates to ttive "breaks" to defendants in many circum

stances. 
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Besides the nol pros cases there were several examples of non-

negotiated dismissals, belonging to the mitigated justice category, 

that took place after a trial had occurred. 34 The number of cases 
. 35 

involved here was not terribly significant. Actually, in the first 

instance, acquittals against the evidence, the precise number of re-

levant cases cannot be accurately determined. Acquittals against the 

evidence (cf., Newman, 1966: 131-172) are cases that were dismissed 

by the judge despite sufficient proof of guilt. The situation usually 

entailed a non-serious offense and/or a youth who did not require a 

delinquent label and supervision (cf., Note, 1967: 290). The data does 

not disclose exactly how many of the 142 not guilty findings belong 

to this group,36 but a number of examples are readily available. 

Illustration No. 31: A defendant with no prior record 
punched another youth and took $2 from him. The accused 
was charged with robbery. Judge L heard the testimony, 
told the defendant to apologiz~, and discharged the case. 

Illustration No. 32: A juvenile's first arrest was an 
attempted robbery. He was involved in the incident but 
only marginally. Judge F looked at the youth's file and 
discharged the case. 

Illustrat~on No. 33: An attempted rape charge was the 
youth's first arrest. The complainant had passed a 
polygraph and gave credible testimony at trial. Judge H 
found not guilty and told the district attorney he did 
not want to give the child a delinquent record. 

There were 2 acquittals in spite of sufficient evidence due to the 

defendant's dependency sta~us (cf., Note, 1967: 298, 300-301). 

Illustration No. 34: A youth with a prior consent decree 
was charged with burglary. The prosecutor offered proba
tion for an admission. The public defender accepted and 
then refused the offer, believing he could win the case. 
His motion to suppress failed. Nevertheless, Judge H 
heard the case's circumstances, checked the child's back
ground and adjudged the juvenile dependent. 
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Finally, 23 cases were conditionally acquitted although conviction 

was warranted, when the judge "sentenced" the juvenile to a consent 

decree. Consent decrees were given in this cont..ext either instead 

of an official pronouncement of guilty or even after the youth had 

been formally convicted. 

Illustration No. 35: Both the complainant and the 
defendant testified. After a sidebar conference in 
which he declared he leaned towards a guilty verdict, 
the judge stopped the trial and asked if the youth was 
a ward of DPW; When the answer was affirmative he 
announced the finding as a consent decree. 

Illustration No. 36: The defendant, a twelve year 
old facing his first arrest, was charged with rob
bery. The victim testified clearly that the accused 
was the perpetrator. Judge I found the defendant de
linquent. After learning some positive aspects in 
the youth's background, the judge reversed his p.osi
tion, vacated the adjudication and entered a coflsent 
decree. 

These consent decrees were not negotiated inasmuch as the juvenile 

had already exercised his right to trial and had little choice but 

to accept the judge's largesse. 

Closely related to acquittals against the evidence are convictions 

of crimes lower than those originally charged. This occurred in 53 

cases, bUL again it is impossible to determine how many of these stemmed 

from a mitigated justice concern than from simply a lack of uufficient 

37 evidence to convict as charged. One might expect little charge 

maneuvering of this sort in juvenile court since sentencing is not 

offense-related. Nevertheless, occasionally the desire to indivi

dualize and to mitigate justice was unmistakeably present. 

Illustration No •. 37: A defendant was before the court for 
the first time charged with robbery. The complainant testi
fied and clearly made out the offense. Then he said he wanted 
to drop the charges because he did not want the youth to have 
a record. Judge L compromised and adjudicated the juvenile of 
theft, a misdemeanor rather than felony robbery. 
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G. 

Finally, 17 cases that went to the brink of conviction were 

sent instead into limbo. There were 10 cases handled as deferred 

adjudications (or what is called Held under Advisement), where or-

dinar:f.ly if the juvenile straightens out within a given period of 

time the case will end as dismissed (possible a consent decree) or 

as not guilty. Only 1 of the deferred adjudications returned to 

t f "t" 38 cour or conV1C 10n. The remaining 7 limbo-bound cases were put 

on status which is the functional equivalent of the deferred adju-

dication. Often, the objective here was to see if the youth's pro-

blem had a solution other than delinquent adjudication. The answer 

in all 7 cases was affirmative, as 6 went the dependency route and 

1 was given a consent decree. 

Litigation Negotiation In Juvenile Court 

Litigation negotiation entail~ the numerous ways in which the 

trial itself can be an object of bargaining through which the de-

fendant hopes to minimize his punishment. For example, deals can 

be made concerning the judge who will prUs~de over trial (see 

Eisenstein and Jacob, 1977: 32). An even be~ter illustration is the 

criminal justice system's penalizing the exercise of jury versus 

bench trials, providing substantially harsher sentence~ for jury-

o~:'ietlted convictions (see White, 1971). 

, Litigation negotiation in juvenile court appeared to be of mini-

mal quantitative importance. In 2 instances Judge A informed de-

fense counsel there was no need to seek a continuance in the middle 

of trial (to bring in witnesses) because the youth was not going to 

be put away. In both cases the defense rested and the youths were put 
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on probation. Each attorney explained that the judge had seemingly 

drawn a con,clusion on guilt and each had a fear of a more restrictive 

sentence had they df''''!landed a continuance. A pressured bargain-of-

sorts translpired. Similarly, although the complainant failed to 

appear at tlr:ial, Judge A convinced defense counsel to stipulate to 

the victim'!; ownership of the car and to her not giving permission 

to the defendant to use the automobile. The defense attorney ad-

mitted that he had surrendered his one chance for acquittal but he 

had acted upon the judge's assurance that the juvenile would remain 

as committed (i.e., he would not be hurt by the conviction.) 

The best: example of negotiation via the trial structure occurred 

only once. 

Illustration No. 38: After losing a motion to suppress, 
defense counsel asked to see the other parties in chambers. 
He decla.red he was willing to admit his client to some of 
the charges if the others were dropped and if the juvenile 
would get probation. The district attorney said probation 
would be fine if the child's record was not excessively 
bad. Then Judge K suggested that defense counsel should go 
to trial immediately, rest, and the judge would find the 
juvenile guilty of only a few of the charges. In addition, 
probation would be the sentence. Counsel returned to the 
bar of the court and followed the judge's recommendations. 

There were only a handful of cases where litigation negotiation 

surfaced; there were no system-wide arrangements which reflected 

this type of dealing. Nevertheless, litigation negotiation can 

be very important to the fate of a single case in juvenile court. 

The concept needs much more research before any firm opinion can 

be reached. 

129 



H. Post-Conviction Negotiation In Juvenile Court 

Obviously, bargaining after conviction has occurred cannot be 

called plea negotiation since guilt has already been determined. 

Nevertheless, bargaining which strongly resembles plea negotiation 

can take place at this time. Only a couple of such situations were 

observed. 

Illustration No. 39: Two co-defendants were convicted 
of burglary by Judge A. Judge A promised leniency in 
sentencing if they would cooperate with the police in 
breaking up the burglary ring of which they had been a 
part. The defendants cooperated. Judge A gave them 
consent decrees. 

Illustration No. 40: The juvenile's first arrest involved 
a robbery and simple assault. The youth demanded a trial. 
He was adjudicated delinquent on the simple assault charge 
Judge I said he would allow the defendant to earn a con- . 
sent decree by paying restitution to the victim and by at
tending counseling. The child cooperated and earned a con
sent decree. 

Although not quantitatively significant, post-conviction negotia

tion is in much the same situation as litigation negotiation. In any 

particular case it can be exceptionally important; it requires much 

more investigation and examination. 
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FOOTNOTES 

1Unilateral dismissals are similar to the diversion at intake 
in that the case against the juvenile is thrown out. This dissimilarity 
stems from the fact that it is not the district attorney or the judge but 
rather the probation officer who diverts at intake, and the latter is not 
authorized to adjudge a defendant dependent at the pretrial stage. 

2 
Unilateral dismissals operate like a structural bargain with 

the juvenile. The juvenile justice system has a vested interest in keeping 
most youths toward the bottom part of the ladder so the system does not get 
swamped. Youths are offered consent decrees, for example, in order to gain 
some control over these children without having to formally supervise more 
than could be reasonably accommodated. 

3purportedly is the firmest adverb that can be used here because 
one can never be certain if the results would not have been the same had the 
defendant demanded the full adversary process. 

4Mitigated justice does not include every possible item of negotia
tion. For instance. opposing counsel will negotiate continuances, dates of 
hearings, and the complaining witness' testimony (see Eisenstein and Jacob, 
1977: 32; Lefstein, 1981: 493). These examples do not have an associatopm 
with leniency or receiving a break that is strong enough to warrant their in
clusion in mitigated justice. 

SA case was datermined by a single transaction directed against one 
victim. If a defendant robbed two people there were two cases against the ac
cused. Whenever ~ defendant committed two or more felonies against one victim 
(e.g., a robbery and an aggravated assault) this was counted as one case. 

60f the 3,347 continuances, 66 involved transfer or certification 
hearings where a prima facie case was established, after a preliminary hearing, 
but the case was continued to determine if the youth was amenable to juvenile 
court treatment. Since these cases were not resolved in the researcher's pre
sence they were listed as continued. This was necessary because although one 
"trial" occurred the second, part of the transfer hearing remained and the case 
could yet be plea bargained before the hearing was finalized. Actually, the 
preliminary hearing is relatively insignificant. The amenability aspect is 
the crucial part of the transfer proceeding and it is at this hearing where 
most plea bargaining occurs (see Chapter 9). 
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7The trial at certification and adjudicatory means that the case 
actually ended in a trial. At pretrial and detention, however, the defendant 
declares merely an intention to pursue trial. The charge may later be no1 
prossed, plea bargained or given a consent decree. See Chapter 9 for further 
clarification. 

8This 22% figure cannot be translated into an overall plea bargaining 
rate in juvenile court. Not all 1,022 cases were plea bargained. Moreover, 
many of the 1,793 cases from pretrial and detention that were continued for 
trial could ultimately have ended in a plea bargain, what would escalate the 
plea bargaining rate. See Chapter·9 for more discussion on this topic. 

9This may not be the situation in a jurisdiction like the state of 
Washington which has turned to proportionate sentencing. There, the charge 
would seem to be of greater importance. 

10The only time the charge becomes more important that the sentence 
is wheri"a certification hearing is involved. Here, a juvenile defendant faces 
the potential of adult conviction and sentencing where the severity of the 
charge is definitely of consequence. Otherwise, all charges can theoretically 
be treated equally in juvenile court. 

lIAs Alschuler points out, a judge who indicates what the sentence 
will be has e.ffectively negotiated with the defendant (1976). Here. the judge 
informed the parties that probation would result from a conviction. This il
lustration is unique, however. Usually, opposing counsel had a firm agreement 
between them and presented this for ratification by the judge. 

I2This figure includes youth who were subject to incarceration at 
the time of the offense and had to be confined in a different institution 
because of the n~w crime. 

13Three of the referrals were to group homes which hold both delin
quent and dependent youth. The arrangement, here, involved the defendant's 
pleading guilty in exchange for which a referral was made, albeit that the 
referral could end as a delinquent or dependent commitment. Two of the three 
cases went the dependent route. 
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14This is similar to a consent decree which might suggest it is 
improper to call it plea bargaining. The important difference, however, is 
that an admission is tendered before the case is put in limbo and. thus, if 
the youth does "act up" the adjudication is final by virtue of the guilty 
plea. There is no need for a trial. 

15 
There are no mandatory minimum or maximum sentences in tradition-

al juvenile court sentencing (cf., Newman, 1966: 177-184). Nor is there any 
bar to granting probation in any case, including homicide, in juvenile court. 
These factors could also explain why charge bargaining. by itself, is not 
prevalent in juvenile court. 

16 
The straight guilty plea is offered from remorse or a desire to 

get matters over with. It is a non-negotiated gUilty plea. The straight 
guilty plea, however, does not belong to this group of guilty pleas because 
it is not calculated to enhance the defendant's charge or sentencing situa
tion per se. In other words, the straight guilty plea is not a part of miti
gated justice. 

17To verify that a "slow" guilty plea has taken place each defen
dant (or his attorney) who testified during trial to some complicity in the 
crime would have to be interviewed. 

18It · I' . . ~s a so ~nterest~ng to po~nt 
can mask the presence of pleading guilty in 
a camouflaging effect in the criminal court 

out that the existence of trial 
juvenile court. Trial may have 
as well. 

19Admittedly, the "quick" guilty plea is similar to the tailored 
guilty plea but nevertheless differs in its focus on silencing the victim 
and its not relying upon any judicial practice of penalizing trial convic
tions/rewarding guilty pleas. 

20Usually, the prosecutor negotiated to guarantee that one con
viction while the defense attorney bargained to assure that no more-than 
one adjudication occurred. 

21 
Whereas the defense avoided another adjudication the prosecution 

gained a sure commitment. 
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220rdinarily, defense attorneys readily had their clients, who 
were likely to be convicted, pay restitution to avoid adjudication. 

23Besides its possible appropriateness the prosecutor often ac
cepted the dependency adjudication offer because the youth would be insti
tutionalized (albeit a dependent placement) rather than be given probation 
via a delinquency conviction. In other words, as a dependent the juvenile 
would not be roaming the streets. 

24ThiS was the only time counsel was observed surrendering on the 
certification issue. All the other bargaining that concerned transfer in
volved defendant's pleading guilty to charges in order not to be certified 
to adult court. 

25A defendant may plead guilty to a lesser charge or to fewer 
charges (or via a sentence arrangement) and testify against a co-defendant. 
Here, plea bargaining is involved. If a consent decree or nol pros is given 
to the accused, dismissal bargaining has occurred. 

26A second or third cons~nt decree is not impossible, however. It 
is important to note, here, that some jurisdictions, like New Mexico, require 
an admission from the juvenile if he is to receive a consent decree. If the 
youth fouls up, conviction occurs without a trial on the original charges 
(Lauer, 1980: 351-52; Harris, 1976: 354-55). This transaction should pro
bably be called conditional plea bargaining. In Philadelphia the defendant 
does not plead guilty before acquiring a consent decree. If the youth fails 
the probationary term, an adjudicatory hearing on the initial crime takes 
place. 

27 This arraiigement could be characterized as a structural .dismis
sal bargain. The scenario, here (as in diversion), is that the juvenile 
court gains ~ control over many youths (instead of substantial c~ntrol 
over fewer youths) while avoiding both severe court backlog and los1ng many 
cases to acquittals. In the end, ideally, even the minimal supervision of 
a consent decree will convince many of these children not to recidivate. 

28The judge or prosecutor could have argued that a particular 
youth's background (number of arrests, school record) was so deficient that 
only formal court intervention would have answered the latter's needs. 
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29 
A consent decree cannot co-exist with a plea bargain since the 

two work at cross purposes. That is, a consent decree specifically seeks 
to avoid a delinquent record which must occur whenever a plea bargain takes 
place. 

30If plea bargaining and dismissal bargaining are not kept separate, 
statistically, the former will be exaggerated at the expense of the latter. 
Plea bargaining will be thought to be much more pe~Jasive than it actually is. 

31It is possible that the institution would hold the juvenile for a 
longer period of time than it would have held him but for the escape. In that 
sense, it can be argued that the juvenile was punished. 

32The juvenile does not take a step up the ladder unless, of course, 
the youth has already been put on the dispositional ladder due to another case. 

33Although the status listing differs from the mainline nol pros 
case, it still belongs within this categorization since the case is usually 
dismisped or nol prossed. 

34Except for the "slow" guilty plea the foregoing discussion in 
mitigated justice has dealt exclusively with non-trial dispositions. 

35At the outside only 212 cases belong here. The numbers cited 
in this context were included among the trial statistics because the cases 
went to trial for resolutitln. 

36There were at least 30 cases in this group. Sometimes a judge 
would express his feelings as to why a case should result in a not guilty 
finding although proof of ,guilt existed. Most often, however, the judge 
voiced simply the finding itself. To determine whether the not guilty 
verdict was actually an acquittal against the evidence the researcher 
would have been forced to interview the judge after each such finding. The 
researcher feared contam:i,nation would result and tl:t.at the judges would not 
act naturally if investigated after every acquittal. 
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37Again, interviewing would have been necessary after each convic
tion on a charge lower than that originally brought against the d~fendant and 
contamination was a distinct possibility. 

38The other 9 cases were decided as follows: 4 consent decrees, 2 
dependency adjudications, and, 3 not guilty. 
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CHAPTER 7: THE ROLES OF THE PARTICIPANTS IN PLEA NEGOTIATION 
IN JUVENILE COURT 

If there is a universal principle in plea bargaining, it seems to be 

that the system officials (i.e., t~e judge, the prosecutor and the de-

fense counsel) entrusted with a case ar~ instrumental in determining 

whether or not plea negotiation takes place (see Alschuler, 1968; 1975; 

1976). The roles played by these indiyiduals and other interested par-

ties in juvenile court proceedings greatly influence the nature and 

extent of plea negotiation in juvenile court. 1 

A. The Judge 

Historically, by far the most dominant figure in the juvenile 

court process has been the judge. Before the United States Supreme 

Court decision, In!! Gault, in 1967, the judge's position in juve-

nile court was virtually unassailable; there were no lawyers to 

challenge his authority. The judge's role was unambiguous as well: 

he was to act as the child's surrogate parent and determine the treat-

ment required by the youth (Mack, 1904; Lou, 1927; Gonas, 1962: 327). 

A social work mentality controlled the operation of the juvenile 

court. 

Since Gault the judge's authority in juvenile court has been 

2 much less supreme. Today, defense attorneys and prosecutors oper-

ate in juvenile court and serve as checks on the heretofore unbridled 

power of the judge. More important, perhaps, the judge's role in 

juvenile court has been much less certain. It is not clear whether 

the judge is currently directed to act like a father or like his 

counterpart in adult court. 3 Gault and its progeny have brought 

about dramatic structural changes in juvenile court procedure, but 
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the decisions did not indicate, conclusively, the philosophy that 

is supposed to guide juvenile court proceedings (see Schultz and 

Cohen, 1976). In other words, it is uncertain to what extent the 

social work mentality has survived the Supreme Court's constitu-

tional domestication of juvenile court (see Paulsen, 1967). Thus, 

although the Supreme Court has suggested that a legal orientation 

has a legitimate place in juvenile court, the decisions are not 

consistent and varying interpr.etations as to the judge's proper 

4 role are possible. The juvenile court judge appears to be caught 

in the struggle between the social work and legal frameworks; he 

appears to be a person in search of an identity. 

In Philadelphia's juvenile court the struggle manifested itself 

in the judges' assuming one of three distinguishable positions on a 

legalism-based continuum. Although every judge evidenced concern 

for the welfare of the child, some appeared more committed than 

others to adhering to formality and legal technicalities in juve-

nile court procedure. Thus, the courtroom behavior (and plea bar-

gaining behavior) of the various judges differed greatly. In all, 

three types of judge were observed: the conciliator, the adminis-

trator and the legalist. Figure #1 demonstrates the positions oc-

cupied by these judges on the legalism continuum. 

Weak Legal 
Commitment 

x 
The 
Conciliator 

FIGURE 1f1 

LEGALISM CONTINUUM 

Ambiguous Legal 
Commitment 

x 
The 
Administrator 
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Strong Legal 
Commitment 

x 
The 
Legalist 

2, 
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The conciliator is a throwback to the pre-Gault days; he is a 

juvenile court traditionalist. The conciliator holds that the primary 

function of juvenile court is to find and to remedy the youth's pro

blems. His primary concern is to achieve the proper treatment plan 

The promptly, which usually means without the encumbrance of trial. 

conciliator tends to regard the defense attorney as a nuisance while 

the prosecutor is seen as little more than a dispenser of informa

tion. Gault, too, is an interference because the conciliator wants 

to place the defendant's needs before legal technicalities and, 

arguably, before the juvenile's constitutional rights. 

only two judges in this group (Judges A and G). 

There were 

The administrator is somewhat caught in the middle of the social 

work-legalism battle. He has not committed completely to one or the 

other; he may appear confused by the hybrid nature of juvenile court. 

The administrator is not certain what the primary function of juve

nile court is: to resolve legal questions or treatment problems. His 

primary concern is to have his decisions supported, whenever possible, 

by opposing counsel. Accordingly, the administrator views defense 

attorney and prosecutor as valuable participants (or as assistants) 

in reaching decisions. Although not an interference, per se, Gault 

is a problem because legal technicalities and treatment needs do not 

always mesh. There were three judges in this category (Judges F, H 

and M). 

The legalist is a modern-day juvenile court activist; he has 

shunned the traditional juvenile court procedure. The mandates of 
(, 

held at the very least to be ob-
i( 

Th 1 Ii t isions ft/he primary function of juvenile ligatory. e ega s env 

Gault, even if not desirable, are 
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court as the resolution of the youth's legal guilt. His primary 

concern is that the dtafendant' s constitutional rights are fully 

vindicated. The defense attorney's presence in juvenile court is 

felt to be essential while the prosecutor is probably a necessity 

to maintain adversarial balance. Gault has definitely complicated 

matters because often the youth's treatment needs will be forced to 

take second place (and may have to be ignored altogether) to the 

juvenile's constitutional rights (e.g., needy youths cannot be re

quired to receive help if they are acquitted). There were nine 

legalist type judges (Judges B, C, D, E, I, J, K, Land N). 

Obviously, there was considerable diversity in the orientations 

and attitudes displayed by the juvenile court judge.
S 

Not surprisingly, 

there was also substantial variety in the Judges' plea bargaining 

performance. The primary and most controversial question
6 

in the 

judicial role in plea bargaining is whether the judge should parti

cipate in or merely supervise the plea negotiation process (see 

Alschuler, 1976).7 The participant is one who actively bargains 

with opposing counsel and possibly with the defendant as well. The 

supervisor is one who does no more than ratify or reject agreements 

made by the competing parties. Both types were represented in the 

study. 

There were only two active judicial particip&nts and they were 

the two conciliators. Judges A and G often became involved directly 

in the plea negotiations. Judge A, who was observed predominantly 

in adjudicatory hearings, frequently gathered counsel together in 

8 chambers and urged them to reach accord. Often, the judge would 

suggest sentence and charge deals. 
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Illustration No.1: Judge A asked why this "obvious" pro
bation case was going to trial. The defense attorney re
sponded that she could not reach agreement with. the dis
trict attorney. The judge called both lawyers into chambers. 
He then discovered that there was discord over whether the 
charge should be burglary or criminal trespass. The prose
cutor was forced to admit that no one could place the de
fendant inside the house and finally agreed with Judge A 
that an admission to criminal trespass would be appropriate. 

Occasionally, Judge A bypassed the district attorney and negotiated 

solely with defense counsel. 

Illustration No.2: Opposing counsel could not come to 
terms. The prosecutor wanted some type of commitment 
while the public defender felt probation was called for. 
The latter asked to see the judge in chambers. There 
the defense attorney explained the situation and made a 
case for probation and against commitment. The district 
attorney objected ito this defense maneuver and she did 
not camouflage her displeasure. Unaffected by the prose
cutor's objections Judge A concurred with defense counsel 
and accepted the guilty plea offer in exchange for a pro
mise of intensive probation. 

In a couple of instances Judge A actually pressured the defense at-

torney to negotiate the case (see Newman, 1966: 89-90; Alschuler, 

1976: 1089-1091; and Heumann, 1978: 67-69). 

Illustration No.3: The defendant who had a history of 
drug problems was in court for viola~ion of a controlled 
substance. The defense lawyer announced that he wanted 
to pursue a motion to suppress. The judge asked all par
ties into chambers. He told counsel to forget the motion 
and to plead guilty so that the defendant could be put on 
probation with correctional group counseling and drug 
therapy. Otherwise, the judge explained, the accused 
would be held at the YQlJ,th Studies Center while the pro
bation officer found an institution which would help the 
youth. The juvenile pled guilty. 

Illustration No.4: The youth was charged with auto theft. 
The Commonwealth was under a must-be-tried order. The ar
resting officer appeared and testified to finding the child 
operating the car early in the morning. The complainant 
failed to come to court, however. Counsel, realizing the 
potential for acquittal, refused to stipulate to the vic
tim's ownership of the vehicle and to his not permitting the 
juvenile to use the car. Judge A said this was ridiculous 
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in a probation case. Nevertheless, the public defender re
mained adamant in his refusal to stipulate. The judge then 
ordered the youth to be held in the Youth Studies Center over
night so that the district attorney could bring the complain
ant into court at which time the case would be tried immediate
ly. The public defender conferred with the prosecutor and ar
ranged a plea to possession of an instrument of crime, a mis
demeanor. 

Even 'when Judge A was not personally involved in the bargaining, and, 

instead, served only as a supervisor his presence on the bench encouraged 

negotiation. Counsel who worked regularly in Judge A's courtroom knew 

that he was not a proponent of trial.and that he preferred to informally 

settle the case as best suited the juvenile's treatment needs. In all, 

54 of the 192 cases (28.1%) Judge A resolved at the adjudicatory level 

were plea bargains as Table #1 discloses. 9 

TABLE III 

JUDGE A'S PERFORMANCE AT ADJUDICATORY LEVEL 

Disposition 

Trials 
Plea Bargains 
Other Guilty Pleas 
Nol Pros 
Consent Decrees 

TOTAL 

II of Cases 

35 
54 
30 
55 
18 

192 

% 

18.2 
28.1 
15.6 
28.6 
9.4 

99.9 

In addition to the many plea bargains there were 30 cases that in-

volved non-negotiated guilty pleas. Defense counsel knew that even if 

plea bargaining were impossible, Judge A would likely respond more posi

tively to a guilty plea than to a trial conviction. That knowledge helps 

to explain why there were 18 factual/nominal guilty pleas (40.9% of all 

factual/nominal guilty pleas) and 7 tailored guilty pleas (24.1% of all 

10 plea accommodating) among the cases heard by Judge A. In short, de-

fense attorneys believed they had a better chance of securing leniency 

for their clients by not forcing cases to trial before Judge A. 
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Besides the high number of guilty pleas (43.7% of all Judge A's) 

resolved cases) there were 30 cases involving active dismissal bar-

gaining among Judge A's caseload (24 nol pros and 6 consent decrees). 

Half of the nol pros bargaining was associated with guilty pleas in 

other cases. Another 43 cases were unilaterally dismissed. Obviously, 

Judge A's court was oriented towards settling cases informally. It 

was not surprising, then, that only 35 cases went to trial. This 18.2 

trial ratio was the lowest figure among all judges who presided over 

adjudicatory hearings. 

The other conciliator, Judge G, was also heavily involved in plea 

11 bargaining but at the pretrial level. . Unlike his fellow concilia-

tor, however, Judge G most often negotiated directly with the defen-

dant at the bar of the court. 

Illustration No.5: The youth was in court for the first 
time on a robbery charge. The crime was too serious to 
qualify for a consent decree. Judge G addressed the ac
cused personally. He explained the purpose of pretrial 
and statsd the charges. The district attorney had just 
finished reading aloud the police report of the incident. 
Judge G informed the defendant that he could admit to the 
robbery in which event he would be put on probation im
mediately. Otherwise, the juvenile could return to court 
for trial. The child accepted the judge's offer of pro
bation after he had conferred with counsel. 

Th~ vast majority of plea bargains in Judge G's room was handled this 

way. Infrequently, opposing counsel had already arranged a deal before 

the case was processed. Parall~ling Judge A's approach, Judge G oc-

casionally ignored the prosecutor's objections and bargained only with 

the defense. Also like Judge A, Judge G would on occasion pressure the 

defense attorney to negotia·te a case. 

Illustration No.6: A child was making his seventh appear
ance in court. He had 3 delinquent adjudications. The charge 
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.1, 
this time was retail theft. Despite the juvenile's record 
the judge offered probation if the former would admit guilt. 
The public defender interjected that he wanted to file a 
motion to suppress. Judge G rejoined that counsel was not 
helping the defendant to which the defense attorney said he 
was just doing his job. Ultimately, counsel accepted the 
judge's offer. 

The conciliators were the only judges to overtly pressure counsel to 

plea bargain. Table #2 outlines Judge G's activities at pretrial. 

TABLE #2 

~IUDGE G' S PERFORMANCE AT l'JETRIAL 

Disposition # of Cases % 

Continue for Trial 
Plea Bargains 
Other Guilty Pleas 
Nc.;l Pros 
Consent Decrees 

TOTAL 

292 
238 

6 
60 

207 

803 

36.4 
29.6 

.7 
7.5 

25.8 

100.0 

Judge G was the most prolific plea bargainer of all the judges 

observed at pretrial. Consistent with the conciliator's anti-legalise 

attitude only 292 cases (36.4%) were sent by Judge G to the adjudica-

tory hearing stage, the lowest percentage for any judge at pretrial. 

Judge G also dominated the plea negotiation that took place at deten-

tion hearings, negotiating 33 of the 105 cases (31.4%) he heard in 

that capacity. These 33 cases accounted for nearly 69% of all cases 

plea bargained at the detention level.
12 

Altogether, 278 of the 932 

cases (29.8%) Judge G resolved were plea bargains. The 278 and 29.8% 

figures make Judge G the top plea bargainer (in absolute and relative 

terms) in Philadelphia's juvenile court. In fact, his 278 plea, bar-

gains were 30.3% of all negotiated guilty pleas observed in the study. 

Together, the two conciliators accounted for a substantial part 

of the juvenile court plea bargaining activity as revealed in Table #3. 

144 

" -
\ 

'[".:"""'/ i .. 

1 LI t: j 
! .... j 
! I 
I I 
f ! 
{1 
I. i 
t!.~ ... ! I . j 
fl •• ' I 

tl 
i' j 
1 i 

I , I 

i 
I 
! , 1 

',j 

Ii 
i 

Ii 
j 

\1 
I'l ,j 

I 
'! 
I 

l 
! 

, J 

! 
I 
! 
i 

·1' , ·1 

1
1 .•.. ~.j 
·1 ,'.::"] 

.. I· .. ~.J·. .",\ 
i'l 
I"; .,. , , 

TABLE 113 

PLEA BARGAINING PERFORMANCE BY TYPE OF JUDGE 

Conciliator Admj.nstrator Le~alist Total 

# of Plea Bargains 341 270 307 918 
# of Cases Resolved 1,250 1,239 2,058 4,547 

% of Cases Resolved 
By Plea Bargains 27.3 21.8 14.9 20.2 

% of Total Workload 27.5 27.2 45.3 100.0 
% of All Plea Bargains 37.1 29.4 33.5 100.0 

The conciliators were the most plea negotiation-prone of the judges 

in juvenile court. Over one-fourth (27.3%) of the cases they handled cul-

minated in plea bargains. Alth h h oug t ey resolved only 27.5% of the total 

workload, Judges A and G amassed 37.1% of all the plea negotiations. 14 

In contrast, despite their being responsible for a sizeable propor-

tion of the workload, the conciliators continued matters for adjudicatory 

on y 478 cases, a mere 20.6% of hearings or performed actual trials in I 

the total number of trial-related situations. 

performance of the three types of judges. 

Table 114 covers the trial 

TABLE 114 

TRIAL PERFORMANCE BY TYPE OF JUDGE 

Conciliator Administrator Legalist Total 

II of Trials 478 600 1,239 2,317 
II of Cases Resolved 1,250 1,239 2,058 4,547 

% of Cases Resolved 
by Trial 38.2 48.4 60.2 50.9 

% of Total Workload 27.5 27.2 45.3 100.0 
% of A11 Trials 20.6 25.9 53.5 100.0 

True to the pattern of disfavoring trial the conciliator was the tYP'e 

of judge most likely to have a discretion-oriented dismissal in his 

courtroom. Judges A and G had 31.4% of their cases resolved this way. 

Table 115 summarizes the judges' dismissal performance. 
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TABLE 115 

DISMISSAL PERFORMANCE BY TYPE OF JUDGE 

Conciliator Administrator Legalist Total 

If of Dismissals 392 324 492 1,208 
/I of Cases Resolved 1,250 1,239 2,058 4,547 

% of Cases Resolved 
by Dismissal 31.4 26.2 23.9 26.6 

% of Total Workload 27.5 27.2 45.3 100.0 
% of All Dismissals 32.5 26.8 40.'7 100.0 

The conciliator was the leading figure in the anti-legalism, pro

mitigated justice sentiment in juvenile cQurt. As Table #6 displays, 

well over half (61.7%) of the cases Judges A and G resolved involved 

d · i 15 mitigate Just ceo 

TABLE 116 

MITIGATED JUSTICE PERFORMANCE BY TYPE OF JUDGE 

Conciliator Administrator Legalist 

II of Mitigated Justice 
Cases 771 636 817 

II of Cases Resolved 1,250 1,239 2,058 

% of Cases Resolved by 
Mitigated Justice 61.7 51.3 39.7 

% of Total Workload 27.5 27.2 45.3 
% of All Mitigated 

Justice 34.7 28.6 36.7 

Total 

2,224 
4,547 

48.9 
100.0 

100.0 

The conciliators were dedicated to the proposition that the trial is not 

the process through which to discover juvenile treatment problems and 

solutions. Rather, the conciliator favored the idea that the answer to 

the juvenile court puzzle (i.e., allocating treatment remedies in a legal 

forum) is better ascertained through informal channels. 

The administrator favored informal channels, also, but,unlike the 

conciliator, he usually was not actively involved in bringing about a 

negotiated guilty plea. The administrator fell, numerically in all 

categories of performance, pretty much where he would be expected to 
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fall: between the conciliator and the legalist. The administrator 

was dedicated neither to working out the juvenile's problem through 

a negotiation prompted by his own initiative nor to handling the 

situation through the formal trial process. Instead, the adminis-

trator seemed to appreciate counsels' devising plea negotiations 

and other arrangements because the judge was thereby spared the dif-

ficult guilt/innocence and proper treatment questions. 

Since the administrator had no commitment to having cases decided 

by trial it makes sense that plea bargaining and other elements of 

mitigated justice would form a substantial proportion of the adminis-

trator's workload. In particular, the courtroom of Judges F and H 

witnessed a considerable amount of plea negotiation and related ac-

tivity as disclosed in Tables #7 and 118. 

TABLE 117 

JUDGE F'S PERFORMANCE AT ADJUDICATORY 

DisEosition II of Cases 

Trials 61 
Plea Bargains 59 
Other Guilty Pleas 15 
Nol Pros 41 
Consent Decrees 18 

TOTAL 194 

TABLE #8 

JUDGE H'S PERFORMANCE AT ADJUDICATORY 

DisEosition 

Trials 
Plea Bargains 
Other Guilty Pleas 
Nol .Pros 
Consent Decrees 

TOTAL 

147 

II of Cases 

45 
50 
15 
30 

9 

149 

% 

31.4 
30.4 
7.7 

21.1 
9.3 

99.9 

% 

30.2 
33.6 
10.1 
20.1 
6.0 

100.0 



Without specific judicial endorsement defense attorneys and prose-

cutors sensed that Judges F and H preferred to have decisions made by 

opposing counsel without the necessity of trial. The pressure to bar-

gain was much more subtle with the administrators than with the con

ciliators. The two administrators supervised 109 plea bargains (31.8% 

of their workload) at adjudicatory hearings, 36.9% of all such deals 

made at that level. In other words, they accomplished passively what 

the two conciliators did actively. Besides the administrators' reluc-

tance to get personally involved there was little, if any, difference 

between the plea bargaining activity in their courtrooms and that of 

the conciliators. 

One note of distinction did arise at pretrial. For juveniles who 

faced a possibility of commitment, Judge G, the conciliator, would pur-

sue creative arrangements such as intensive probation and other modi-

fications of probation. Judge H, as an administrator, however, left 

the plea bargaining decision-making in the hands of the attorneys and 

did not interject to recommend deals. Rather than suggest a solution 

Judge H would simply ask if the case was a denial. Opposing counsel 

seemed less inclined to construct the imaginative deals Judge G re-

gularly proposed so, instead of being plea bargained, borderline cases 

before Judge H went to trial. Table #9 demonstrates Judge H's work 

at pretrial. 

TABLE 119 

JUDGE H'S PERFORMANCE AT PRETRIAL 

Disposition 

Continue for Trial 
Plea Bargains 
Other Guilty Pleas 
Nol Pros 
Consent Decrees 

TOTAL 
148 

II of Cases 

83 
54 

7 
4 

50 

198 

" -

% 

41.9 
27.3 
3.5 
2.0 

25.3 

100.0 

Although these two administrators did not overtly pressure the at-

torneys to negotiate cases, defense counsel familiar with these judges 

knew the latter did not want to be burdened with trial, particularly 

in obvious guilty cases. Not surprising, there were 12 factual guilty 

pleas (27.3% of all factual guilty pleas) and 11 tailored guilty pleas 

(37.9% of all plea accommodating) in the caseload of the two judges. 

Another 14 cases before Judges F and H ended in non-negotiated guilty 

18 pleas, of which 3 were straight guity pleas. Together, these two 

administrators accounted for 34 non-negotiated guilty pleas (34.7% 

of this type of guilty plea) which were mitigated justice-oriented. 

Judge M, the third administrator, did not relish answering the 

guilt and treatment questions, per se, but, nevertheless, he frequent-

ly displayed an anti-plea bargaining attitude, particularly when he 

sat at pretrial. 

Illustration No.7: The accused was charged with aggravated 
assault upon a police officer. This was his second arrest, 
the first's having resulted in a delinquent adjudication. 
The public defender and the prosecutor agreed that a guilty 
plea would warrant probation with correctional group counsel
ing. After defense counsel proposed the negotiated guilty 
plea, however, Judge M announced there would be a trial in 
this matter. He considered probation an insufficient dis
position and plea bargaining an inappropriate method of 
case resolution. Three months later Judge I continued the 
youth's probationary status after adjudicating him delin
quent. 

Although Judge M would not initiate a plea agreement and opposed 

numerous deals, he was not reluctant to become personally involved 

in dismissal bargaining, a trait he shared with several legalists. 
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Illustration No.8: The public defender asked Judge M to 
grant a consent decree for a youth whose first arrest was 
a residential burglary. The prosecutor had refused to go 
along with a conditional dismissal. Judge M said a con
sent decree would be possible but the juvenile would also 
have to be subjected to the Youth Advocacy Program. The 
defense attorney had no objection. 

Illustration No.9: Robbery was the reason for this youth's 
first arrest. He was only marginally involved, however. 
Judge M announced the case would be discharged. As he said 
this, Judge M was reading the defendant's file and he saw 
the child had a bad school record. Judge M asked the pub
lic defender to accept a consent decree with correctional 
group counseling. The latter agreed to the judge's proposal. 

His anti-plea negotiation stance no doubt contributed to Judge M's 

relatively high trial-low plea bargaining ratio at pretrial. Table 

#10 reveals Judge M's case resolution profile at pretrial. 

TABLE /110 

JUDGE M'S PERFORMANCE AT PRETRIAL 

Disposition 

Continue for Trial 
Plea Bargains 
Other Guilty Pleas 
Nol Pros 
Consent Decrees 

TOTAL 

if of Cases 

187 
56 

1 
33 
75 

352 

Interestingly, Judge M was not as opposed to 

the adjudicatory level as Table #11 evidences.
20 

TABLE #11 

plea 

% 

53.1 
15.9 

.3 
9.4 

21.3 

100.0 

bargaining 

JUDGE M'S PERFORMANCE AT ADJUDICATORY 

Disposition 

Trials 
Plea Bargains 
Other Guilty Pleas 
Nol Pros 
Consent Decrees 

TOTAL 

150 

It of Cases 

42 
26 

7 
18 
9 

102 

% 

41.2 
25.5 
6.9 

17.6 
8.8 

100.0 
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Judge M ratiU,ed 26 cases of plea bargaining (25.5% of his workload) 

while presiding over adjudicatory hearings. He also accepted 7 non

negotiated guilty pleas, of which 3 were factual and 4 were tailored 

guilty pleas. 

Like the administrators, the legalists were not directly involved 

in plea negotiation. 21 Instead, they were ratifiers at best. Again, 

like the administrators, the legalists revealed a range of attitudes 

towards the propriety of plea bargaining in juvenile court. Judge D, 

for example, did not like plea bargaining. This was a well known fact 

among the attorneys and, consequently, only 3 cases were negotiated 

before him at the adjudicatory level. 22 In fact, some attorneys pointed 

out that they chose trial rather than a guilty plea before Judge D 

because the colloquy following a plea of guilty would take more time 

than a trial. Defense attorneys also said Judge D had the best beyond 

a reasonable doubt standard and, therefore, the former preferred trial 

to plea bargaining in his court. Table #12 outlines Judge D's activi-

ties at the adjudicatory stage. 

TABLE 1112 

JUDGE D'S PERFORMANCE AT ADJUDICATORY 

Disposition If of Cases % 

Trials 36 75.0 
Plea Bargains 3 6.3 
Other Guilty Pleas 1 2.1 
Nol Pros 4 8.3 
Consent Decrees 4 8.3 

TOTAL 48 100.0 

Judge D was the archetypical legalist. He resolved 75% of his ad-

judicatory workload via trial, while only 6.3% of his cases involved 

plea bargaining, the highest and lower figures, respectively, among 
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all judges at adjudicatory hearings. 

Judge B, a replacement judge, was also an extremist with respect 

to being anti-plea negotiation ,as Table #13 discloses. 

TABLE 1113 

JUDGE B'S PERFORMANCE AT ADJUDICATORY 

Disposition /I of Cases '% 

Trials 33 66 
Plea Bargains 7 14 
Other Guilty Pleas 1 2 
Nol Pros 6 12 
Consent Decrees 3 6 

TOTAL 50 100 

Even more telling is Judge B's record at pretrial where he sent more 

cases to trial, in percentage terms, than any other judge at that level. 

Table #14 covers Judge B's pretrial workload. 

TABLE 1114 

JUDGE B'S PERFORMANCE AT PRETRIAL 

Disposition II of Cases % 

Trials 285 59.9 
Plea Bargains 77 16.2 
Other Guilty Pleas 1 .2 
Nol Pros 6 1.2 
Consent Decrl;!es 107 22.5 

TOTAL 476 100.0 

Despite Judge B's reluctance to sanction plea negotiation, he was 

willing, like Judge M, to directly bargain cases in which dismissals 

were involved. 

Illustration No. 10: Two defendants were charged with reck
lessly endangering another person in what was a fairly serious 
case. The district attorney had no competent evidence, however, 
even though the defendants had admitted guilt to the police. 
Judge B was aware the prosecutor could not use the statements 
so he called a meeting in his chambers. He did not want the 
youths to be discharged. Instead, Judge B asked all parties 
to accept a consent decree which they did. 
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Illustration No. 11: A juvenile with one prior consent de
cree (which had expired) was before the court for a theft. 
The district attorney was about to withdraw the charge be
cause it was very minor. Judge B did not like the school 
report, however, and said it would be better to make the 
case a second consent decree. There were no objections. 

Both Judge D and Judge B expressed their preference for trial as 

the method of case resolution ill juvenile court. They made it difficult 

to tender a negotiated plea by forcing long colloquies and by making 

negative comments about bargained guilty pleas. Essentially, all 

legalists shared a favorable attitude towards trial. But some, like 

Judge I, were more amenable to counsels' working out an agreement 

that did not necessitate trial, particularly if it seemed to suit 

the juvenile's needs. Table #15 reveals Judge I's acceptance of 

plea bargaining at the adjudicatory level. 24 

TABLE 1115 

JUDGE I'S PERFORMANCE AT ADJUDICATORY 

bisEosition II of Cases % 

Trials 90 52.3 
Plea Bargains 42 24.4 
Other Guilty Pleas 4 2.3 
Nol Pros 21 12.2 
Consent Decrees 15 8.7 

TOTAL 172 99.9 

Legali$ts like Judge I, who were willing to ratify plea bargains, 

were more treatment-oriented than the extreme legalists (e,g., Judges 

B and D). Although as legalists the willing ratifiers endorsed Gault 

and its mandates, the Supreme Court decisions have caused considerable 

conflict for these judges. That is, some juveniles who truly need to 

be helped will have to be turned aside due to legal requirements (e.g., 

a successful suppression hearing). Whereas the conciliator avoids 

this conflict by ignoring the legalise, and whereas the administrator 
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basically sidesteps the conflict (not being committed to either side), 

and whereas the extreme legalist de-emphasizes the treatment concern 

(Le., the system can "help" only legally convicted juveniles), the 

rehabilitation-oriented legalist feels the brunt of the conflict. 

Since the willing ratifiers neither opposed plea bargains philoso-

phically nor made it exceptionally difficult for counsel to negotiate 

pleas, much more plea bargaining and mitigated justice activity oc-

curred, collectively, in their courtrooms than in the extreme legalists' 

rooms as displayed in Table #16. 

TABLE 1116 

LEGALISTS' PERFORMANCE AT ADJUDICATORY 

I. Extreme Legalists25 

Disposition 

Trials 
Plea Bargains 
Other Guilty Pleas 
Nol Pros 
Consent Decrees 

TOTAL 

II. 

DisEosition 

Trials 
Plea Bargains 
Other Guilty Pleas 
Nol Pros 
Consent Decrees 

TOTAL 

Willing 

II of Cases 

102 
19 

2 
14 
13 

150 

Ratifiers 

/I of Cases 

179 
80 
15 
66 
26 

366 

26 

% 

68.0 
12.7 
1.3 
9.3 
8.7 

100.0 

% 

48.9 
21.9 
4.1 

18.0 
7.1 

100.0 

In light of the foregoing it is not surprising that the judge that 

was sitting was important in determining whether a case would be plea 

bargained or would go to trial. Defense strategy was often dictated 

by the presiding judge. 

154 

\- . .. ..... .\ . 

f! 
! 
! , 
I 

I 
,j 

I 
I 
I 
i 

'/ 
1 
I 
I 

Illustration No. 12: The public defender stated that or
dinarily she would look to plea bargain a case like this 
where there was little hope for acquittal. The charge 
was before Judge D, however, and not only was he a light 
hitter, sentence-wise, he also had a high standard of 
beyond a reasonable doubt. Instead of negotiating, coun~ 
sel went to trial. The child was convicted but the sen
tence was no worse than the best deal she would have got
ten from the prosecutor. 

Illustration No. 13: A juvenile charged with burglary 
appeared before Judge A. Assigned counsel had determined 
he had a decent motion to suppress. The youth's statement 
implicated him in the burglary. Otherwise, receiving stolen 
property was the most severe charge for which the defendant 
would likely be convicted. Assigned counsel said even 
though the case would be a good one to try before someone 
like Judge D, he did not want to drag matters out by asking 
for a continuance. Counsel approached the prosecutor 
and explained the situation. He suggested that since Judge 
A was sitting and since the judge did not favor motions or 
trials opposing counsel should split the difference and ne
gotiate a guilty plea to receiving stolen property. Th~ 

district attorney agreed. 

The defense's relationship with the judge was also influenced by 

the type of judge in the courtroom (see Stapleton and Teitelbaum, 

1972: 134). For the most part, the legalist expected and wanted 

defense counsel to try cases. On the other hand, the conciliator 

demanded cooperation from the defense attorney (frequently in the 

form of plea negotiation), while the administrator hoped opposing 

counsel would cooperate with each other. 

Because of the differences in the judges' approaches there 

were some examples of judge shopping juvenile court. Positive 

judge shopping was observed only when defense lawyers plea bar-

gained with the prosecution. 

Illustration No. 14: Judge A,considered by many to be a 
lenient sentencer, had 3 of this youth's cases before him 
for disposition. Meanwhile, an outstanding burglary charge 
was before Judge K, an unpredictable entity. Defense coun
sel arranged with the district attorney to plead ~~ilty in 
exchange f~r sending the whole matter to Judge A. 
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Negative judge shopping was also observed. It was trial-oriented (see 

Miller et al.. 1978: 240; Levin, 1977: 81; Alschuler, 1975: 1235-1237). 

Here. defense counsel would perform oue of a number of moves calcu-

lated to get the case continued before another judge, one who was a 

light hitter, perhaps, or one who would ~cept plea bargaining with-

out question. 

Illustration No. 15: A youth charged with burglary was gUilty 
according to his lawyer but. like many other children. he was 
unwilling to publicly admit his involvement in the crime. The 
public defender had already reached a tentative agreement with 
the prosecutor concerning an appropriate plea bargain. Neverthe
less. the defense attorney was forced to request a continuance 
because had the juvenile pled guilty he would have been required 
to acknowledge his responsibility in the colloquy following the 
guilty plea. Counsel felt the youth would not cooperate in this 
regard so he continued the case. The youth pled guilty at the 
next listing before a judge who does not conduct a colloquy. 

Illustration No. 16: Assigned counsel did not want Judge B to 
try the case because he feared the potential sentence. He had 
already failed in his attempt to negotiate a guilty plea. Since 
all parties were present he had no grounds to request a contin
uance. Therefore, counsel put on what he called a frivolous 
motion to suppress in order to get the matter continued before 
another judge. With another listing a plea bargain was also 
possible. 

Illustration No. 17: The public defender felt he had an excel~ 
lent opportunity to win a suppression hearing. The case was sched
uled before Judge A, however. Realizing Judge A's proclivity for 
non-trial solutions, defense counsel informed the judge that the 
case was a protracted one. The defense attorney believed that 
that information, alone, would prompt Judge A to continue the 
case. The former was correct as Judge A did indeed continue the 
matter. Defense counsel also w2~ accurate in his assessment of 
the motion's chance of success. 

Despite the very real differences in the manner in which judges re-

solved cases a "compensation factor" operated which prf!tty much equated 

the ultimate outcome for most similarly situated defendants in juve-

nile court. That is,regardless of both the method of conviction and 

the presiding judge juveniles appeared to be sentenced according to 
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the position they occ~pied on the dispositional ladder. In other 

words. the trial penalty that plagues plea bargaining in adult 

court did not seem to exist in juvenile court; young defendants 

29 did not appear to be punished for exercising their right to trial. 

The judges in Philadelphia's juvenile court represented a broad 

spectrum of attitudes towards plea bargaining in general and towards 

the judge's role in negotiating guilty pleas in particular. There 

were active participonts, passive performers and those who wanted 

no plea bargaining at all. if possible. Despite this divergence in 

perspectives and roles each judge was observed formulating and/or 

approving at least one plea bargain. Nonetheless, although every 

judge played some role in plea bargaining the difference in the type 

of presiding judge m~ant a dramatic difference in the character and 

in the amount of plea negotiation in a specific courtroom. The judge, 

then, was the person who seemed to dominate all transactions, including 

plea bargaining, in juvenile court. In other words, the juvenile 

30 court judge had not abdicated his role to the prosecutor. This is 

unlike the adult court situation where the district attorney is said 

to be the controlling figure in plea negotiation (Alschl'.ler, 1976: 

1065-1066; Casper, 1972: 135-137). 

B. The Defense Attorney 

Defense attorneys rarely appeared in juvenile court prior to the 

In re Gault decision. The probation officer and the judge represented 

the defendant in the period before Gault. Although they are now a 

fixture in juvenile court proceedings, defense counsel have never been 

notified as to the role they should play in that forum. Gault simply 
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did not indicate how the juvenile defense lawyer should perform (see 

Stapleton and Teitelbaum, 1972: 63-64; Kay and Segal, 1973: 1406, 1409). 

Three possible defense roles have been identified in the literature: 

the guardian; the amicus curiae or interpreter; and, the advocate. 

The guardian is the lawyer's equivalent to the conciliator. He is 

a throwback to pre-Gault days who seeks to find out what is wrong with 

the defendant rather than to defend the accused against the state's 

allegations. The guardian does not want the adversary system; winning 

a case is secondary unless the juvenile is clearly innocent. Actually, 

this lawyer fsels constrained to help convict a youth whenever the 

latter truly needs treatment and stands to lose the treatment oppor-

tunity through acquittal. Although responsible for furthering the 

child's interests, the guardian does not rely upon the youth's inter-

pretations of those interests. Rather, defense counsel confers with 

the judge (and perhaps with the prosecutor) as to the course (in-

cluding conviction) which best suits the defendant's needs (see 

Costello, 1980: 258-259; Alexander, 1960: 1209; Greenspun, 1969: 

601-602; and, Platt and Friedman, 1968: 1179). 

The amicus curiae acts like an interpreter; he is somewhat like 

the administrator. The amicus curiae is charged with both informing 

the court of the juvenile's situation and telling the juvenile what 

the court is about to do to him. Defense counsel serves as an inter-

mediary and does not get directly involved in securing either a con-

viction or an acquittal. In many respects this lawyer is virtually 

indistinguishable from a court clerk who has the youth's background 

file and who instructs the judge and the attorneys as to the history 

of the case (see Costello, 1980: 258; Kay and Segal, 1973: 1412-1415; 

Walker, 1971: 647). 
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Finally, the advocate is similar to the legalist in that maxi-

mization of the juvenile's rights is his primary concern. This law-

yer pushes excessively (e.g., through motions to suppress) to force 

the state to prove the defendant guilty. Counsel uses every weapon 

the court has given him to secure acquittal for his client. Barring 

that event, the advocate searches for the least damaging conviction, 

and then pursues the least restrictive sentence (see IJA/ABA 1977b: 

3-7; NAC, 1980: 278; Besharov, 1974: 50-53). 

Interestingly, unlike the judges, the defense attorneys in 

Philadelphia's juvenile court did not divide into three potential 

groupings. Instead, all the defense lawyers occupied only one cate

gory: the advocate. 31 Invariably, the defense's role was to keep 

the youth as far down the dispOSitional ladder as possible. Obviously, 

keeping the child off the ladder altogether was the best result from 

the defense's perspective. 

Defense representation in juvenile court stemmed from three 

sources: the public defender, assigned counsel, and, the privately 

retained attorney. Table #18 reveals the majority of work was per-

formed by the public defender. 

TABLE 1118 

CASES RESOLVED BY THE PUBLIC DEFENDER 

% of Caseload/ 
Court Stage # of Cases Court Stage 

Detention 827 98.3 
Pretrial 2,253 92.7 
Adjudicatory 828 70.4 
Certification 59 59.0 

TOTAL 3,967 87.2 

Public defenders counseled virtually every juvenile subject to deten-

tion hearings (98.3%) and they adv.ised a vast majority (92.7%) of the 
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pretrial cases. By the time of the transfer hearing and trial, how-

ever, assigned and retained attorneys appeared more frequently as 

Table #19 demonstrates. The latter two types of lawyers have been 

grouped together because there were very few defense attorneys re-

tained by juvenile defendants. 

TABLE 1119 

CASES RESOLVED BY PRIVATE ATTORNEYS 

% of Caseload/ 
Court Sta~e 1/ of Cases Court Sta~e 

Detention 14 1.7 
Pretrial 177 7.3 
Adjudicatory 348 29.6 
Certification 41 41.0 

TOTAL 580 12.8 

While the public defenders were in court daily, most private 

counsel worked almost as regularly in juvenile court. The latter 

appeared to know the intricacies of the system as well as the pub

lic defenders and both groups seemed to act similarly with respect 

to resolving cases (see Alschuler, 1975: 1229-1230). That is, pri-

vate and public counsel bargained and litigated in basically the 

same ways and in nearly the same proportions. Table 1/20 shows how 

the two camps fared in handling juvenile matters. 32 
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TABLE 1120 

Method 

Trials 

METHOD OF CASE RESOLUTION 

I. The Public Defender 

# of Cases 

2,033 
Plea Bargains 
Other Guilty Pleas 
Nol Pros 
Consent Decrees 

TOTAL 

Method 

Trials 
Plea Bargains 
Other Guilty Pleas 
Nol Pros 
Consent Decrees 

TOTAL 

792 
82 

414 
646 

3,967 

II. Private Counsel 

1/ of Cases 

284 
126 

22 
68 
80 

580 

% 

51.2 
20.0 
2.1 

10.4 
16.3 

100.0 

% 

49.0 
21.7 
3.8 

11. 7 
13.8 

100.0 

The only lawyers who, as a group, seemed to behave differently were 

the novice public defender and the inexperienced private counsel. The 

rookie public defender appeared to be somewhat less negotiation-oriented 

than the veteran defender. The younger attorney seemed more anxious 

to litigate cases in order to attain valuable trial experience. The 

beginning public defender also appeared to fight more in the area of 

charge reduction (see Illustration No. 18 on the following page) while 

the career defender concentrated primarily on sentence arrangements. 

Many of the newer public defenders and the private attorneys not 

familiar with juvenile court practice suffered the same handicap: 

they were not always c,ertain what a case was worth (see Alschuler, 

1975: 1268-1270). That is. inexperienced counsel were sometimes un-

aware of the standard sentence that was appropriate in a case, con-

sidering the severity of the charge(s), the youth's record and his 
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position on the dispositional 'ladder. 

Illustration No. 18: A youth at pretrial was charged with 
felony aggravated assault. It was his first arrest. The 
victim had not been seriously injured. Cases similar to 
this one had typically been given a consent decree. The 
public defender, who was in his second week on the job, 
did not request a consent decree, however. Instead, he 
argued that the charge should be reduced to misdemeanor 
assault. The prosecutor had no objection to altering the 
charge. The two lawyers then negotiated a guilty plea for 
probation. The juvenile was adjudicated delinquent. The 
district attorney regularly worked pretrial and admitted 
to the researcher that this was a consent decree case but 
that he, the prosecutor, was not interested in initiating 
such a finding. 

Illustration No. 19: The youth was arrested for violation 
of a controlled substance. It was his first arrest. On 
his initial appearance at pretrial Judge G and opposing 
counsel agreed that the case would be given a status list
ing so that the defendant could join the job corps. All 
parties agreed that the charge would be withdrawn if the 
accused went with job corps. The second pretrial was 
listed before Judge M, who was not as active as Judge G 
in personally resolving cases. That left matters to the 
public defender who was brand new at the job. She was not 
yet certain what charges qualified for either nol prossing 
or a consent decree. The pxosecutor declared that the 
youth should admit the offense, and be put on probation to 
attend the job corps. Not knowing any better, the public 
defender concurred. The prosecutor later conceded that a 
veteran defense attorney would have fought to have the case 
dismissed altogether, or at least to be granted a consent 
decree. 

In these situations the defense lawyers' inexperience influenced 

the development of a plea bargain. The veteran would most likely have 

known not to admit guilt in either case. Rather, the ve·teran would 

most likely have sought a dismissal via a consent decree or a nol pros. 

Inexperience tended to work in the opposite way as well. 

Illustration No. 20: Privately retained counsel appeared 
with his client at pretrial. The youth was in for his 
first arrest, and the charge was burglary. The prosecutor 
read the police report. The defense attorney, who was in 
juvenile court for the first time, talked to the defendant 
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and said, "I guess we will have a trial, your Honor." The 
judge then explained that the sentence usually associated 
with a first-time residential burglary is probation, and 
that an admission at this point would immediately produce 
that disposition. After a brief conference with the youth 
and his parents, defense counsel announced there would be a 
guilty plea in this case. The juvenile was adjudicated de
linquent and put on probation. 

Here, the defense attorney's unfamiliarity with standard juvenile 

court operating procedures nearly necessitated a trial in a case 

that typically could be resolved via a negotiated guilty plea. 

Besides occasionally affecting the existence or lack of plea 

bargaining, inexperience also contributed in one instance to the 

juvenile's not receiving the fullest possible benefit of mitigated 

justice. 

Illustration No. 21: The juvenile's f.irst arrest was an ag
gravated assault, which also involved a weapons charge. Pri
vate counsel had been in juvenile court only a few times 
before this case. He approached the district attorney and 
suggested a deal. The defendant would plead guilty to ag
gravated assault if the gun charge was dropped and if pro
bation was the sentence. The prosecutor agreed, provided 
that the disposition was intensive probation. Defense coun
sel concurred. Someone more familiar with juvenile convic
tion and sentencing trends would have known that juvenile 
court judges (particularly a legalist like Judge K) rarely 
convict o~ aggravated assault in a case like this where 
the gun was used to threaten and not to injure, and that 
regular probation is the disposition for a routine first 
offense. The juvenile ended with a more severe conviction 
and a more severe disposition than standard practice would 
dictate. 

------,.-.. 

On two occasions private counsel's inexperience deprived the youths 

of an opportunity to capitalize on offers of leniency from a judge. 

Illustration NO. 22: A girl was before the court on a 
charge of aggravated assault on a police officer. It was 
the girl's first arrest. Judge H, who was sitting in pre
trial, heard the facts of the case (a neighborhood quarrel 
that had erupted), and decided to rule on the matter as a 
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municipal court judge. Judge H found the defendant guilty 
of summary disorderly conduct (not amounting to a delin
quent adjudication), fined her $10 and then remitted the 
fine. Incredibly, private counsel turned this down and 
insisted upon an adjudicatory hearing. As the district 
attorney commented, no public defender would have been 
so foolish as to reject Judge H's more than lenient offer. 
The prosecutor noted on the file, "Give Him a Hearingl" 
The case was next heard by Judge F at the adjudicatory 
level. The accused was adjudicated delinquent on simple 
assault and was placed on probation. 

Illustration No. 23: Private counsel had asked the prose
cutor for a consent- decree but the latter was forced to 
refuse the request because the charge was robbery of a 
decoy cop. Counsel then asked to see all parties in cham
bers to see if the judge would grant a consent decree. The 
judge said it was up to the district attorney. Again, the 
latter would not comply. Privately, the prosecutor noted 
that he hoped the judge would give the consent decree, even 
though officially he would have to object on the record, 
because the defendant was only marginally involved in the 
offense. This case was only the second in the defense 
counsel's career. The judge told counsel she could ask 
for a consent decree after trial even if the defendant was 
convicted. The juvenile was adjudicated delinquent of 
theft and criminal conspiracy. For unknown reasons, the 
defense attorney asked for probation to which the district 
attorney had no objection. 

In each of these cases the defense lawyer's unfamiliarity with juve-

nile court procedure resulted in a juvenile's being convicted despite 

the judge's willingness to extend mercy. 

Except for these noteworthy situations defense counsel tended to 

perform well and rather uniformly in juvenile court. Their objective 

was consistently pursued: to fight the prosecution with all means 

available in order to secure for the client the least severe convic-

tion and sentence. Where appropriate, the defense attorney sought 

this goal via plea negotation or through some other subset of miti-

gated justice. No defense lawyers revealed any substantial aversion 

to plea bargaining. To be sure, some were more litigation-oriented 

than others, but all public defenders and most private counsel were 
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observed participating in at least one plea bargain. For the most 

part, it would seem that each defense attorn.ey would agree that hel 

she would have almost an obligation to negotiate a guilty plea when-

ever a juvenile would appear to fare better by doing so (see Notes 

and Comments, 1979: 149).33 

By the time a plea bargain transpired half of the defense attorney's 

duties had already been ·performed. The first job was to examine the 

case, including the strengths and weaknesses of the evidence the state 

had against the defendant and the latter's record. In other words, 

the accused's convictability an.d sentence eligibility were determined 

(see Newman, 1966: 198; ABA, 1980: Ch. 4, p. 70). Just how thoroughly 

this work was accomplished depended largely upon two factors. The 

first was the lawyer's previous juvenile court experience which has 

already been discussed (Bee Clar~, 1978: 4; Newman, 1966: 201). The 
.. . 

second factor was the stage in which the case was located. 

At detention hearings the case against the youth was very new 

(usually within 48 hours). There usually had not been a chance yet 

for the lawyer to discuss matters with the accused. In fact, ordin-

arily the attorney saw the child for the first time as the latter 

was brought into the courtroom. Besides a very brief discussion 

with the juvenile at the bar of the court, the only information the 

defense learned at this point came from the police report which was 

read aloud by the district attorney. Thus, it was often difficult 

for the defense attorney to assess the client's outlo01: for convic-

tion and sentence at this time. This ignorance helps to explain why 

so few cases were negotiated at the detention stage (see Chapter 9).34 

The situation improved somewhat at pretrial. Defense counsel 
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usually had talked with the juvenile by this time and had a decent, 

albeit one-sided, understanding as to the dimensions of the case. 

Nonetheless, pretrial was the first opportunity for counsel to hear 

the police report, the vi.ctim' s and arresting officer's sides of the 

case against the defendant. Like detention, at pretrial the lawyer 

had very little time in which to decide the merits of pursuing trial 

or accepting an informal non-trial disposition. 

Transfer and adjudicatory hearings were decidedly the best oppor-

tunities defense lawyers had to examine the cases against their clients. 

These hearings often occurred several weeks after the arrest and per-

haps a month or more after pretrial. By this time counsel had inter-

viewed the defendant and had received a copy of the petition or com-

plaint. 

The second major defense task was to advise the accused of the 

implications and consequences of various options (Newman, 1966: 209; 

Bond, 1975: 200; ABA, 1980: Ch. 4, p. 73). In other words, the youth 

had to decide whether to seek dismissal, plead guilty or go to trial. 

Again, the court stage influenced the completeness with which the 

defense attorney could inform the juvenile of his alternative courses 

of action. Both the detention and pretrial hearings provided the de-

fense lawyer with only a couple of minutes in which to learn the facts 

and to suggest a plea, all of which took place at the bar of the court. 

The transfer and adjudicatory hearings allowed much more time for 

counsel to fulfill this duty, which occurred while the juv~nile was 

being interviewed by the defense attorney in the latter's office. 

The defense attorney's third mission was to decide whether a plea 

negotiation or related arrangement was beneficial to the client, and, 
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they had done nothing wrong. Although no coercion by the defense 

lawyer was exerted on the accused to plead guilty, and many cases 

thereby went to trial despite the potential for a deal, counsel's 

usual response in this situation was to emphasize the strength of 

the prosecution's case. 

Illustration No. 24: A juvenile with a fairly extensive 
record was before Judge A for robbery. The judge reviewed 
the file and called the district attorney and the public 
defender together in chambers. Judge A said he would re
duce the charge to simple assault and place the child in 
Glen Mills for four weeks. The public defender explained 
this to the defendant who wanted to plead not guilty be
cause he did not commit the crime. Counsel told the youth 
that a police officer had seen the accused do the act and 
that that testimony would be sufficient to convict him of 
a more serious charge for which he would be sent away any
way. The public defender said the defendant might as well 
plead guilty to the lower charge. The juvenile complied. 

The final duty that fulfilled the defense attorney's role in 

plea bargaining was to ensure that the defendant understood the 

guilty plea and its consequences, and was aware of the rights he 

was surrendering thereby (ABA, 1980: Ch. 4. p. 45; Newman, 1966: 

206) • When complete sentence bargains were inV'9lved the accused 

always had knowledge as to the specific disposition in his case. 

Before tendering the guilty plea the defense attorney invariably 

discussed with the defendant the sentence contained in the judge's 

or the prosecutor's offer. Incomplete sentence bargains and charge 

bargains were another matter, however. The most defense counsel 

could tell the youth was the range of sentences that were possible 

following conviction. Counsel always appeared to inform the de-

fendant that the plea bargain was a gamble. The same can be. noted 

for the non-negotiated guilty plea. 

168 



With respect to informing the juvenile of his rights~ the pre-

siding judge was more important than the stage at which the plea 

bargain took place. The conciliator and the administrator relied 

heavily upon th~ ~efense attorney to instruct the accused. When 

either of these judges was involved there was, at best, only a 

cursory explanation given by defense counsel as to the defendant's 

rights and the effect of his waiving them (see Chapter 10). When 

the legalist supervised a plea bargain, however, he made sure the 

accused was aware of these items by having the defense attorney 

qualify the former and tell him what the guilty plea meant or by the 

judge's conducting the colloquy himself (see Chapter 10). 

Plea bargaining did not seem to compromise the defense lawyer's 

obligations to the client in juvenile court as it is claimed to do 

in criminal court (Alschuler, 1975). For example, counsel was not 

observed playing games with the accused, pretending to get the latter 

a great deal when that simply was not so. Interestingly, it appeared 

that the juveniles had a good sense of what their cases were worth in 

sentence terms (perhaps from previous contact with the system or with 

other youths' ha'ving prior court experience). Several youths were 

heard commenting on their warranting consent decrees or probation 

because they were before the court for first offenses. These defen-

dants seemed to sense that juvenile court was not supposed to "hurt" 

them and their experiences confirme~ that impression. If anything, 

the judge rather t~an the defense counsel was probably viewed by 

many juveniles as their benefactor. 

Defense lawyers (and specifically the public defender) did not 
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appear to "trade out" one client for the benefit of another in juve-

nile court (see Nardulli, 1978: 67-77; Alschuler, 1975: 1181-1203). 

First of all, the vast majority of defendants was treated with len-

iency. Moreover, although some aspects of the juvenile court pro

cess (like pretrial) resembled mass-produced justice, individualized 

treatment was still the reason d'etre of the juvenile justice system. 

A youth was consistently measured by his position on the dispositional 

ladder; for the most part, he did not seem to be rewarded or penalized 

substantially for cooperating in or resisting adjudication. Counsel 

would appear, thusly, to have little cause to "trade out". The dis-

trict attorneys upheld this view, objecting, in fact, to defense 

counsels' fighting in virtually every case. 

On a similar note, private counsel were not observed "selling 

out" clients 'in order to enhance their income. Table /f20 supports 

this conclusion, indicating that private and public counsel went to 

trial and negotiated in roughly equal proportions. Finally, stakes 

were not as high in juvenile court as they are in the adult system; 

there were no death penalties or life sentences in the former. 

Basically, the most severe sanction was transfer to adult court 

which meant a trial would occur in that forum. Consequently, ,de-

fense lawyers in juvenile court were not forced to gamble with the 

defendants' lives (see Feeley, 1979b; Alschuler, 1975: 1205). In 

fact, with no trial penalty per se, defense counsel rarely found 

himself in an unenviable Catch 22 situation in juvenile court. 
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c. The PrGsecutor 

For the most part there were no prosecutors in juvenile court 

during the pre-Gault era. Probation officers usually summarized 

the evidence against the accused at the all-purpose juvenile court 

hearing. Otherwise, the complainant a'qd/or the police officer 

might have appeared to testify against the defendant. Even after 

Gault! many jurisdictions have resisted the movement to include the 

prosecutor as a viable part in juvenile court proceedings 

(Finkelstein, 1976). Before long, however, the prosecutor should 

be viewed as a necessary, if not a desirable, partici~ant by vir

tually all juvenile courts. 'Many ~,llvenile justice authorities be-

Iieve the prosecutor is needed for adversarial balance. That is, 

the presence of the pro'&7<,:;·'\~or gives defense counsel an adversary 

or combatant to oppose oth~'r than the judge (see Streib, 1978: 72-

74; Stapleton and Teitelbaum, 1972: 147; Skoler, 1968b: 576-577; 

and, Besharov, 197tf : 39_41).35 

vfuere the proseculor has been added to the juvenile court staff 

he has often been given what is potentially a conflicting command. 

The prosecuto,r is primarily responsible 'for protecting the public; 

he is society.s (and the victim's) representative in juvenile court. 

At the same time, however, the prosecutor is charged to do everything 

to promote (or at least not to lose sight of) the essential mission 

of juveq;Ue court: to ascertain the treatment which will mo'st benefit 
" 

j 
the juyi,mile (McCarthy, 1977: 1112-1113; IJA/ABA, 1977c: 2-3; Besharov, 

1974: 44-45; and Fox, 1970). These two responsibilities do not 

always coincide. 
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Previous research has recognized four types of prosecutors. The 

"administrator" wants to dispose of each case in the fastest, most ef

ficient manner in order to get the work done. The "advocate" seeks 

to maximize the number of convictions and the severity of sentences. 

The last two types are more defendant-oriented. Whereas the "judge" 

wants simply to do the right thing for the accused, the "legislator" 

grants concessions because the law is too harsh (Alschuler, 1968: 

52-53). 

Unlike both the judges(who divided into three groupings) and 

the defense attorneys (who are all one type), each prosecutor in 

juvenile court appeared to vary, from t'ime to ti f me, rom one type 

to another, except that no one ever performed like a legislator. 1n 

other words, anyone district attor~ey could have be~aved during 

the course of the study ll."ke d ii' • ,an a m n strator, and advocate, and, 

a judge. 

:tJ.Ju~tration No. 25: (The administrator). District attor
ney Ir2 worked pretrial regularly. In many cases, he had a 
sol:i;,d case where conviction was almost a certainty. Never
theless, often he negotiated cases like these because 
sending them to trial would only cauSe backlog and possible 
interference with C<;l.ses that truly needed trial. He viewed 
pretrial as a screer(ing i?rocess that helped juvenile court 
operate in a fast, efficien~manner. ' ", ' 

I~lustration No. 26: (The advocate). In several certifica
t_on hearings district attorney #2 became virtually obsessed 
with transferring a "bad" juvenile to adult court He re
fused to talk with defense attorneys about possibie plea 
bargains. He pressed at both the preliminary hearing and 
~he amenability hearing to convince the judge the juvenile 
Justice system sho~6d rid itself of this defendant. No 
quarter was given. 

Illustration No. 27: (The judge). A juvenile was before 
Judge G at pretrial. He was one month away from his eighteenth 
birthday. This commercial burglary was his first arrest. Judge 
G explained the situation to the youth and offered him a con
sent decree. District attorney #2 irltervened and said it was 
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a shame to ruin ~his child's record 
gqo4 fpF so long. Rather than soil 
bbr(J, the district attorney dropped 
the defendant. 

after he had been 
the jti~bhile'e re-
f ~"" ' t, ' 

the charges against 

Contrary to appearances this district attorney did not suffer 

from a multiple personality disorder. Rather, the circumstances 

of each cas~ simply determined how the prosecutor responded. Whereas 

consistency might be expected from the other actors (e.g., defense 

counsel zealously represented all clients, guilty and innocent alike), 

the prosecutor enjoys considerable discretion to act according to the 

dictates of the case; he is much more situation-oriented than the other 

juvenile court parties. 

There were individual differences among the district attorneys 

such that f;ome preferred trial more than others. Nevertheless, all 

three types of prosecutors were candidates for plea bargaining (see 

Chapter 8). Although no statistics were kept, it appeared the advo

cate was the most prone to go to trial. Any district attorney who 

appeared in the very serious cases that arose periodically acted 

pretty much like an advocate, tending to favor trial over mitigated 

justice. Otherwise, only the young, inexperienced district attorneys 

were more advocate-oriented than their peers and were more likely to 

press for trial. Like the new public defenders, the novice prosecutors 

needed trial exposure and juvenile court was the safest place to re-

·37 
ceive that training. 

Essentially all the district attorneys objected to what they 

termed the excessive leniency that characterized the handling of 

youth in juvenile court (which is why;;hO prosecutor acted like a 

legislator). "The young district attorney seemed to opject the most 

vehemently. Eventually, however, all the prosecutors seemed to 
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become somewhat "juvenile court-ized." That is, the district at-

torneys soon learned that they could not buck the disposition 

structure. Both the treatment rationale (e.g., trying probation 

for all first offenses) and the system's volume demands (i.e., 

the system could get swamped) suggested a need to be lenient with 

juveniles. The prosecutor quickly learned to evaluate where the 

defendant was and where he belonged on the dispositional ladder 

and what a particular case was worth (conviction- and sentence-

wise). Perhaps even more important, the district attorney soon 

realized the vagaries of trial by his witnessing "sure" convic-

tions end in dismissals and acquittals. This knowlege gained over 

time seemed to make the more experienced district attorney less 

enamored of trial and more amenable to plea bargaining (see Heumann, 

1978: 100-102). Every prosecutor was observed participating in at 

least one plea bargain. 

On some occasions the prosecutor had little or no role in the 

mitigated justice activity that took place i~ juvenile court. The 

conciliator typically negotiated a guilty plea directly with the 

defendant or defense counsel and largely ignored the district at-

torney, even when the latter opposed a deal. Defense counsel often 

py-passed the prosecutor and tried to plea bargain with the judge. 

Non-ne~otiated guilty pleas required only the passive agreement on 

the district attorney's part not to press for trial. Finally, ne-

gotiated and non-negotiated dismissals were often carried out with-

out the prosecutor's involvement. 

When the district attorney did participate in plea bargaining 
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he had, according to the American Bar Association, several duties 

to observe. First. he was responsible for having a known plea bar-

ga!ning policy which was available to similarly-situated defendants 

(1980: Ch. 3, p. 64). The district attorney's official policy towards 

plea bargaining in juvenile court was favorable, except that in the 

middle of the study, bargaining was discouraged (and valid only with 

the unit chief's pe~ission) in all transfer cases. The only youth 

who could claim to have been discriminated against (i.e., having less 

opportunity to plea bargain) was the ,juvenile who was introduced to 

the court via a detention hearng. Although the detained defendant 

was often in same circumstance (in charge and record terms)38 as the 

child who appeared in pretrial, the latter appeared much more likely 

to have his case plea bargained or nol prossed. Plea bargaining and 

discretionary dismissals were relatively rare at the detention level 

(see Chapter 9); detention cases were almost automatically sent to 

an adjudicatory hearing. Of course, the cases sent from detention 

could always have been plea bargained or dismissed (and many were) 

at the adjudicatory stage. At the very least all the detention cases 

were treated similarly. 

Since this was a qualitative ,study it is impossible to positively 

state whether one type of defendant was singled Ciut as excluded from 

the chance to plea bargain or to have his case disposed by mitigated 

justice. It seems highly unlikely that this would have occurred. how-

ever. The dispositional structure virtually guaranteed equity in 

the sentences similarly-situated juveniles received, regardless of 

whether the case was resolved by trial or by plea bargaining. It would 

appear, therefore, to have made little. if any, sense for the prose-
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cutor to have varied the means for some defendant (i.e., refuse to 

bargain) when the ends (i.e., sentences) were practically certain 

to be the same for all juveniles with a similar background. 

The prosecutor's second job was to negotiate with d~fense coun

sel and not with the accused (ABA, 1980: Ch. 3. p. 64). This duty 

was faithfully discharged by the district attorney who was observed 

discussing matters with the defense attorney and the judge (in the 

presence of defense counsel), but was never seen bargaining directly 

with the defendant. The prosecutor's third task was much more dif-

ficu1t. He was to make no false statements or misrepresentations 

to the defense (ABA, 1980: Ch. 3, p. 64). Although no falsities 

or misrepresentations were overheard, omissions were quite prevalent. 

Often the district attorney would not tell defense counsel that the 

complainant no longer wished to prosecute and/or had not appeared in 

court. Other weaknesses in the prosecutor's cases were also not dis

closed to the defense. 39 

Related to this "dishonesty" aspect of the district attorney's 

performance are the controversial issues of overcharging and the use 

of threats. Some authorities insist the prosecutor charges excessive-

1y high in order to get leverage with which to bargain with defense 

counsel (see Alschuler, 1968: 85-105). Other experts suggest that 

the district attorney does no more than charge the highest offense 

which technically fits the circumstances of, the case (see Utz, 1978: 

105-106). In the traditional juvenile court like Philadelphia's, 

the prosecutor does not get much of a chance to charge at all. Charging 

is done by the probation staff at intake. Adjustme~ts were made by 

the district attorney, particularly at pretrial. Charges were raised 
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only rarely, however, and then only with the judge's approval. Thus, 

although many defense attorneys complained that charging was ex-

cessive in juvenile court, the prosecutor was not the guilty party. 

The district attorneys did not feel that they had any advantage in 

negotiation due to their or intake's overcharging defendant. ,. 

Despite the fact that prosecutors were not in a position to 

overcharge they were incli,I'.Ied to use threats in order to get the 

arrangement they wanted. A number of times the district attorney 

was observed threatening the defense lawyer with a severe sanction 

if the latter did not agree to his demands. 

Illustration No. 28: A defendant with a prior record 
was before the court on a robbery charge. The prose
cutor offered to lower the charge to theft but he 
wanted the youth committed to Glen Mills. He told pri
vate counsel he would push for Cornwells Heights if the 
accused did not cooperate. The defense lawyer related 
the threat to the defendant. The latter complied with 
the district attorney's request. The prosecutor noted 
that he could not threaten the defense too often or he 
would lose his credibility. 

Illustration No. 29: The prosecutor was not ready on 
any of the three cases the defendant had in court. The 
youth had already been accepted at Sleighton Farms. The 
district attorney suggested the withdrawal of two cases 
if the juvenile would plead gui.lty to a reduced charge 
in the third case and accept the commitment to Sleighton 
Farms. Otherwise, the prosecutor promised to demand the 
defendant be held during the continuance. The defense 
attorney did not want to gamble on the youth's being de
tained so he accepted the district attorney's offer. 

Illustration No. 30: A juvenile was charged with a rob
bery and a burglary which were committed before his in
carceration at Forrestry Camp. ~he juvenile did not 
want to admit to the offenses. The judge ordered him de
tained at the Youth Studies Center pending trial. The 
defendant then said he wanted to plead guilty so he could 
go back to For~stry Camp and not to the Y.S.C. The 
judge did not want to force the youth to admit, but the 
latter insisted. After a colloquy, the judge asked the 
mother if she objected to what was happening. She explained 
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her son committed the robbery but not the burglary (he had 
merely received stolen property). The judge hastily called 
a sidebar. He asked the district attorney to withdraw the 
burglary since there was an admission to the robbery. The 
prosecutor refused and stated that actually he had been 
considering transfer. The 'public defender told the district 
attorney why his client would not plead to the burglary. The 
prosecutor offered to let the case go to certification. The 
defense attorney consulted the juvenile and his mother. The 
defendant pled guilty to both the robbery and the burglary 
and was allowed to remain at Forrestry Camp. 

------

As the illustrations indicate threats usually centered around the prose-

cutor's demanding the youth be held in detention, confined in a certain 

institution, or transferred to adult court. Threats had to be realistic. 

Defense lawyers familiar with the juvenile court format understood it 

was extremely unlikely for a district attorney to be able to bring about 

a result that was not contemplated by the dispositional structure. For 

example, it would have been implausible for a prosecutor to have insisted 

that a defendant plead guilty to his first injury-free robbery charge or 

face the prospect of transfer (or even commitment, for that matter). 

Neither transfer nor incarceration had even a remote chance of being the 

sentence for the typical first offense robbery. 

The district attorney's final task was to fulfill the bargains he had 

made '(ABA~ 1980: Ch. 3, p. 66). In virtually every case this duty was 

performed by necessity. The standard operating procedure following a deal 

in which the prosecutor was involved was to have him announce to the 

court that a negotiated plea had been~rranged. The district attorney 

would then disclose for the judge's edification (and ratification) the 

charge and sentence agreements that had been reached between counsel. 

Once revealed, the deal was made part of the court record. The prosecu-

tor would have had a difficult time, indeed, reneging on his promise. 

Only one case was observed tC.'l;":r Am exception to this rule: 
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Illustration No. 31: Opposing counsel had agreed that the 
defendant would plead guilty on robbery in exchange for 
being placed on intensive probation. The district attor
ney informed the court that a plea bargain had transpired 
and that the youth would plead guilty. Judge A interrupted 
the prosecutor who did not.get a chance at that point to 
make a sentence recommendation. The defendant was held at 
the Youth Studies Center pending the completion of a plan. 
Commitment looked probable. Counsel swore the next time 
he would state the agreement before tendering a guilty plea. 
Ironically. the juvenile was placed on regular probation, a 
better sentence that his lawyer had tried to arrange for him. 

Like the judge and the defense attorney. the juvenile court prose-

cutor did not appear to undergo a distortion in his role because of 

the availability of plea negotiation. Opponents of adult court plea 

bargaining criticize the district attorney's assumption of too much 

power and control over the adjudicative process. Specifically. cri-

tics cite that plea negotiation in criminal court merges the prose-

cutor's charging. the jury's convicting and the judge's sentencing 

functions into one role played by the district attorney (Pugh. 1976; 

Arenella. 1980: 525; Langbein, 1978: 18; Morris. 1974: 53). Despite 

the presence of plea bargaining, assertive judges. the treatment 

men'cality and the dispositional ladder combined to prevent the prose

cutor's dominating other actors and their duties in juvenile court. 40 

D. The Probation Officer 

Although the probation officer had a crucial role to play in juve-

nile court. that role. for the most part. did not entail plea bargain-

ing. That is. the probation officer was not influential in determining 

whether a case was plea bargained or went to trial. Instead, the pro-

bation officer was instrumental in formulating treatment plans for 

convicted and about-to-be adjudicated juveniles. It seemed that the 

probation officer was also responsible for initiating and maintaining 
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the dispositional ladder. 

Unlike the adult court where pre-sentence investigations are con-

ducted following conviction, in juvenile court the probation officer 

is frequently charged with developing an appropriate disposition pack-

age for the juvenile defendant prior to trial. By the time of the ad-

judicatory hearing. then. opposing counsel often knew the sentence 

that would be proposed by the probation officer (and most likely ac-

cepted by the judge) were the accused to be convicted. At times 

coum;els' having this information facilitated plea bargaining's oc-

curring inasmuch as both sides knew the probable dis'position and had 

only the charge(s) over which to differ and to barga:~n (see Chapter 8). 

Passively, then. the probation officer contributed s:ignificantly to 

plea negotiation in juvenile court. 

Actually. on a handful of occasions the probation officer actively 

participated in the plea bargaining process. Although the probation 

officer intervened only sparingly. when he became involved he proved 

to be rather powerful. The probation officer's mere word quickly re-

solved a number of cases via plea negotiation. 

Illustration No. 32: A juvenile arrested for the third time 
was in pretrial for an auto theft. The youth had one prior 
adjudication. The case was about to be sent to an adjudica
tory hearing. The probation officer appeared suddenly and 
asked the judge if he would allow the defendant to plead 
guilty and to continue on probation. The probation officer 
explained that the accused was doing well on probation and 
realiz~d if he commits one more crime he will be incarcerated. 
The judge was amenable to. the prorlosal. and4ihe juvenile, 
after conferring with counsel, pled guilty. . 

Illustration No. 33: Judge G, who was ordinarily prone to 
negotiate cases. announced that this robbery and aggravated 
assault on an officer charge was going to be sent to an ad
judicatory hearing. The you.th had one prior adjudication and 
was on probation. The probation officer showed and convinced 
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Judge G that the defendant would perform well on intensive 
probation. All parties agreed and the juvenile pled guilty. 

Illustration No. 34: A defendant with two prior adjudica
tions was in pretrial for a burglary. As\the juvenile 
appeared destined for commitment, neither ~he judge nor 
opposing counsel attempted to negotiate the case. While 
the matter was still pending the probation officer was 
summoned. He requested the judge give the youth one more 
chance on probation because the latter was starting to 
make real progress. The defendant pled guilty and his 
probation was extended. 

The probation officer's presence was felt in commitment cases as well. 

Illustration No. 35: A juvenile with a bad record had a 
detention hearing before Judge H. The charge was robbery. 
The prosecutor asked for a trial. The probation officer 
appeared and said that he had arranged for the defendant's 
acceptance at Sleighton Farms. This disposition was agree
able to the accused and defense counsel. The youth admitted 
and was immediately committed. 

Illustration No. 36: The defendant had five prior adjudi
cations and was on intensive probation. The ('.harge was 
only retail theft, however. The probation officer came to 
pretrial and informed all parties that the juvenile had 
been accepted at Glen Mills. The probation officer argued 
that the child would do better at the institution than at 
home. The defendant agreed and pled guilty. 

Interestingly, at merely the probation officer's request the above 

five cases ended in a negotiated settlement. Except for these cases, 

however, the probation officer did not get involved in affecting the 

m2thod of conviction in juvenile court, despite his considerable po-

tential to influence the way cases were resolved. A few times the 

probation officer appeared at detention or pretrial to argue that a 

defendant with a particularly bad record would need to have his case 

go to trial. This interference was lrr:r:gely inconsequential since the 
',I, I:, 
"'/( 

cases in which the probation officer mt/de this observation were vir-
1\ 
)\ 

tually destined for trial anyway. 

It is interesting to note that the probation officer's activity in 
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promoting guilty pleas or trials was limited to h t e preliminary stages 

of the court process. 0 th nce e case reached the adjudicatory level 

the probation officer seemed to have nothing to say about how convic-

tion should be obtained. H h e was not eard from again until after 

conviction. 42 

E. The Parent 

In the adult system the defendant's f il am y members are not gener-

ally considered as having a si~nificant 1 i 1 - ro e n p ea negotiation, al-

though one authority has reported that relatives at times induce guilty 

pleas (Alschuler, 1968: 192-194). Although the same general state

ment may be made about juvenile court, there were a number of very im-

portant exceptions. Occasio 11 h na y, t e parent contributed to the de-

velopment of a plea bargain. 

Illustration No. 37: T.he juvenile and his father had been 
sent from a neighboring county to Philadelphia to resolve 
an auto theft charge because, although the crime occurred 
elsewhere, the child lived in the city. The judge explained 
however, that a mistake had been made inasmuch as the trial' 
should have taken place before the defendant was referred to 
Philadelphia. The judge informed the youth that he could 
plead guilty immediately and just as quickly be put on pro
bation, or he could return to the neighboring county for 
trial, and then reappear in Philadelphia for sentencing. The 
juvenile did not appear willing to concede guilt. Neverthe
less, the father announced that they were not going to travel 
around Pennsylvania for the rest of their lives and that pro
b'ation was just fine. The accused pled guilty. ' 

Illustration No. 38: A youth appeared at pretrial before 
Judge M charged with robbery. It was the child's first ar
rest. The public defender wanted trial. The defendant was 
only 11 years old and the defense attorney hoped that another 
judge would grant a consent decree later on. The parents did 
not want to return to court, however. The accused pled guilty 
and was placed on probation. 

More often the parent proved to be an obstacle to plea negotiation.. 
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Illustration No. 39: Two co-defendants were in court for 
their first robbery. The public defender and the district 
attorney had agreed to a guilty plea in exchange for pro
bation. The parents protested their childrens' innocence 
and demanded trial. Eventually both juveniles were con
victed and placed on probation. 

Illustration No. 40: Four co-defendants were charged with 
their first burglary. The prosecutor offered probation and 
$300 restitution, each, in return for the youths' pleading 
guilty. The public defender said fine. The parents balked 
at the idea of paying restitution, however. The four cases 
were sent to trial. Fortunately for the juveniles the ul
timate disposition for each was a consent decree and a $300 
restitution order. 

In the last two illustrations the parents' interventions brought 

about dispositions that either were no worse than or (in the second 

case) were actually better than those reached by the defense attor-

ney. Since the results were benign the defense attorney did not ob-

ject to the parental interference. A real problem arose when the 

parents' voicing their opinions "hurt" the juvenile by upsetting a 
• 

beneficial arrangement defense counsel had already achieved. 

Illustration No. 41: A defendant with two prior adjudica
tions was implicated in a serious burglary. The public 
defende'r felt very fortunate in securing from the prosecu
tor an agreement that a guilty plea would allow the youth 
to S.t,iY on probation. The juvenile's parents objected to 
this deal. They wanted the defendant put away. The case 
went to an adjudicatory hearing. The youth was convicted 
and committed to Glen Mills. 

Illustration No. 42: The child was in court for the first 
time, charged with theft. The complainant was the defen
dant's mother. A consent decree had been agreed upon by 
all parties except the mother who spoke up and declared 
the youth was bad at home and could not be controlled. The 
case went to trial and, after adjudication, the youth was 
institutionalized in a facility catering to drug dependent 
children. 

~------ - -~-

These illustrations point to the difficulty inherent in the situation 

where the parent and the child arguably have opposing interests. The 
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parent's "right" to interject can compromise both the defense attorney's 

objective to keep the juvenile as far down the dispositional ladder as 

possible and the defendant's right to be effectively represented by 

counsel. Despite the very real potential for abuse authorities con-

tinue to recommend that parents be allowed to make their feelings known 

to the court (IJA/ABA, 1977a: 62-63). 

The foregoing demonstrates that anyone of a number of individuals could 

be and were instrumental either in £\.~rthering or in frustrating the cause 

of mitigated justice in juvenile court. The chemistry had to be right for 

a plea bargain or related matter to occur. At times the defense attorney 

knew a particular district attorney was amenable to dealing and negotiated 

with him accordingly. Thus, familiarity among counsel sometimes contri-

buted to the occurrence of plea bargaining (see Eisenstein and Jacob, 

1977: 35). On the other hand, some prosecutors were less apprQachable 

while sdwe defense attorneys were litigation-oriented. The court regulars 

understood n.ot to attempt to negotiate with these individuals in most 

situations. Thus, familiarity among counsel sometimes blocked plea ne-

gotiation. In fact, past sins could mark a lawyer for tough treatment, 

such that opposing counsel would refuse to negotiate with him. 

Illustration No. 43: At a transfer hearing the public de
fender asked the district attorney to withdraw certifica
tion and agree to the youth's commitment to Cornwells 
Heights. The prosecutor refused. He explained later that 
the public defender had angered him all week by the way 
cases were handled. Specifically, in this case, the de
fense attorney had waited until the last minute to propose 
the deal. The witnesses were thus forced to wait unneces
sarily for the matter to be called. The prosecutor went 
forward with a preliminary hearing and established a prima 
facie case. The matter was continued for the amenability 
decision. Two listings later the aforementioned plea bar
gain was carried out by two different attorneys. 
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Of course, the relationship between counsel was only complicated by the pre-

sence of the judge, who, depending upon his orientation, either promoted or 

prevented plea bargaining on his own.
43 

At the very least in plea bargaining the judge and the defense attorney 

had to concur on the outcome in the case. And the bottom line requires the 

defendant to agree, willingly or not, to plead guilty and to accept the 

terms offered by the state representative (i.e., the judge or the prose-

cutor). 
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FOOTNOTES 

1The roles for all parties in juvenile court were identified 
according to how the person acted in juvenile court (see Levinson, 1959: 
172-173). 

2Arguably, decreasing judicial power was one of the major ob
jectives of the Supreme Court opinion (In.E!:. Gault, 1967: 18-1-9). 

3 See In .E!:. Winship, 1970 and Breed v. Jones, 1975 • 

4McKeiver v. Pa.(1971) has left open the possibility that the 
social work orientation is the appropriate one in juvenile court. 

5As other plea bargaining studies have found, it is important 
to focus upon the individuals in the jurisdiction rather than upon the 
jurisdiction as a whole (see Miller et al., 1978: 229). 

6The second most important question is how the judge should 
handle the guilty plea. This topic is treated in Chapter 10 • 

7Those opposed to judicial participation in plea bargaining 
cite in support of this position the coerciveness, the unseemliness, the 
judge's inability to remain impartial and to conduct trial if the plea 
breaks down, and similarly, his inability to monitor the entire process 
if he is actively pursuing plea agreements (Alschuler, 1976: 1103-1120; 
Heberling, 1972: 195-197; Gallagher, 1974: 38-45; and, White, 1971: 452-
453). Those favoring active judicial participation in plea bargaining 
argue that it is less coercive than the prosecutorial brand, that there 
would be more control over the district a'ttorney's actions, that plea 
bargaining would be mo;re open. and easier to monitor, and, that the de
fendant could place greater reliance upon offers made by a judge than 
those made by a prosecutor (Alschuler, 1976: 1124-1165; Lambros, 1971: 
515-517; Pugh and Radamaker, 1981: 90; Uviller, 1977: 117-118; and 
Pugh, 1976). The National Advisory Committee on Criminal Justice Stan
dards and Goals (NAC, 1976) and the Institute of Judicial Administration/ 
American Bar Association (IJA/ABA, 1977a) recommend that the judge not 
participate in plea bargaining in juvenile court. 
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SAIl 25 visits in Judge A's courtroom were on an adjudicatory 
list. Thus, he did not preside over pretrials in the study. Judge A did 
resolve some certification and detention hearings, however. which normally 
appear in the adjudicatory list room (see Chapter 4). 

9Judge A resolved 24 cases at certification. of which 7 (or 
29.2%) were plea bargained. Only 2 of the 102 cases which appeared before 
Judge A at detention were plea negotiated. Altogether. 63 of the 318 cases 
(19.8%) resolved by Judge A were plea bargains. The 63 negotiated pleas 
amounted to 6.9% of all the pl~a bargains in the study. 

10There were also 2 timed guilty pleas and 3 cases involving 
charge gambling among the non-negotiated guilty pleas in Judge A's court-
room. 

I1Judge G sat in pretrial during 22 of 25 visits in the study. 
He sat in an adjudicatory room for the remaining 3 visits. Judge G was 
regularly assigned to pretrial. Essentially. all other judges who ap
peared in that room were temporary replacements for Judge G. 

12When Judge G presided at the adjudicatory stage 7 af the 23 
cases (30.4%) he resolved were plea bargained. Judge G's one certifica
tion matter was not a negotiated guilty plea. 

13There can be no casual relationship inferred here because 
there were no controls placed on the severity of the charge. or the ex
tent of the juvenile's record, or the type of defense representation. 
These factors and others (e.g., was the child detained, the length of 
the court list) could dramatically influence the amount of plea bargain
ing done in anyone courtroom before any particular judge. The same 
caution applies to analyzing Tables #4, #5 and #6 in this chapter. 

14They also accounted for 39 of the 104 (37.5%) non-negoti
ated guilty pleas. 

15Mitigated justice includes. here. plea bargains, negotiated 
and non-negotiated dismissals, and non-negotiated guilty pleas, except 
the straight guilty plea. 
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16Judge F saw considerable plea bargaining at the certifica
tion level as well. Whe.reas only 2 cases (10.5%) went to a hearing 
11 cases (57.9%) were ple~ bargained and 6 cases (31.6%) were nol • 
prossed, all in exchange for guilty pleas in other cases. There was 
no plea bargaining before Judge F at detention hearings. Instead 68 
cases (84%) went to trial, 9 escaped prisoner charges (11.1%) were nol 
prossed, and 4 cases (4.9%) ended as consent decrees. Judge F resolved 
23.8% of his workload (70 of 294 cases) by plea bargaining. The 70 
deals accounted .for 7.6% of all plea bargains observed in juvenile 
court. 

17At the detention level, 49 of Judge H's cases (85.9%) went 
to the adjudicatory stage, 2 were plea bargained (3.5%), 5 escaped pris
oner cases were determined (8.8%), and 1 case (1.8%) was given a consent 
decree. There was more plea bargaining before Judge H at transfer hear
ings. In all. 13 cases (52%) were resolved by hearings, 9 cases (36%) 
involved negotiated guilty pleas, while 3 cases (12%) were withdrawn in 
exchange for an admission of guilt to another charge. The 115 plea bar
gains in his caseload marked 26.8% of the total number of cases he re
solved and 12.5% of all plea bargains in the study. 

18The other 11 non-negotiated guilty pleas were 9 timed and 2 
charge gambling quilty pleas. 

19 In certification matters Judge M presided over 5 trials (83.3%) 
while 1 case (16.7%) was plea bargained. In the detention category, Judge 
M's results were: 45 contined for trial (80.4%); 2 plea bargains (3.6%); 
5 nol pros (8.9%); and, 4 consent decrees (7.1%). Plea bargaining resolved 
85 of the 516 cases (16.5%) handled by Judge M. The 85 plea bargains amounted 
to 9.3% of all plea bargains in the study. 

20 A possible explanation for this discrepancy is that at pretrial 
Judge M was not forced to make adjudicative decisions. He could simply 
pass the case on to an adjudicatory hearing where difficult legal questions 
would be resolved by someone else. How~ver, when Judge M sat at the adjudi
catory level he was directly confronted with having to resolve the difficult 
question. which possibly made him more amenable to negotiated settlements. 

21Whereas both conciliators and all 3 administrators were full
time appointments to juvenile court, only 3 (Judges D. I and L) of the 9 
legalists occupied that status. The other 6 legalists (Judges B, C, E, J, 
K, and N) were replacement judges, working in the juvenile court's delin
quency branch less than two months a year. 
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22 Judge D did not ratify any plea bargains at either the deten-
tion level where 30 cases (90.9%) were sent to trial and 3 cases (9.1%) 
were nol prossed or the certification level where both cases he resolved 
were done so by hearings. Altogether, Judge D supervised 3 plea bargains, 
which was 3.6% of his resolved cases, and .33% of all plea bargains in the 
study. 

23 Counsel did negotiate before Judge B at the transfer stage. 
Two of the 5 (40%) certification cases resolved by Judge B were plea bar
gains. The other 3 cases (60%) involved hearings. With respect to de
tention hearings, 101 cases (87.8%) were forwarded for adjudicatory hear
ings, 4 cases (3.5%) were negotiated guilty pleas, 8 cases (7%) were nol 
prossed, and 2 cases (1.7%) were consent decrees. Judge B's 90 plea bar
gains among 646 resolved cases equaled 13.9% of his workload, and 9.8% of 
all plea bargains observed in juvenile court. 

24Judge I did not ratify as many plea bargains, percentage-wise, 
at pretrial, however. Only 36 cases (11.7%) were negotiated pleas. A 
much higher percentage (46.6%) of the cases (143 cases) went to trial. 
Consent decrees were given to 100 cases (32.6%) and 28 cases (9.1%) were 
nol prossed. Plea bargaining was also sparse at the detention level: 103 
cases (81.1%) were sent to the adjudicatory stage; 3 cases (2.4%) were plea 
bargained; 16 cases (12.6) were nol prossed; and, 5 cases (3.9%) were given 
consent decrees. At the certification proceeding, 2 of Judge I's cases were 
hearings (40%), 1 was a negotiated plea (20%), and 2 were nol prossed (40%). 
Altogether, 82 of the 611 cases (13.4%) Judge I resolved were plea bargains. 
The 82 deals were 8.9% of all plea bargains in the study. 

25The one other extreme legalist was Judge L whose performance 
was as follows: 

Adjudicatory: 33 trials (63.5%); 9 plea bargains (17.3%); 4 
nol pros (7.7%); and, 6 consent decrees (11.5%). 

Certification: 2 trials (100%). 

Detention: 31 trials (93.9%); and, 2 nol pros (6.1%). 

In all, Judge L supervised 9 plea bargains, which was 10.3% of his work
load and .98% or all plea bargains in the study. 
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26Joining Judge I as willing ratifiers were 5 replaGement judges 
(C, E, J, K, N). The results of case resolution for each of th('. replace
ment judges are as follows: 

Judge C: ~djudicator~: 13 trials (26%); 9 plea bargains (18%); 
4 non-negotiated guilty pleas (8%); 19 
nol pros (38%); and, 5 consent decrees 
(10%) • 

Detention: 26 trials (83.9%); 3 nol pros (9.7%); 
and, 2 consent decrees (6.4%). 

Judge C resolved 9 of his 81 cases (11.1%) wth plea bargaining. 
The 9 negotiated pleas wera .98% of all plea bargains observed 
in juvenile court. 

Judge E: Adjudicatory: 13 trials (44.8%); 6 plea bargains 
(20.7%); 2 non-negotiated guilty 
pleas (6.9%); 7 nol pros (24.1%); 
and, 1 consent decree (3.4%). 

Pretrial: 146 trials (49.7%); 82 plea bar
gains(27.9%); 1 non-negotiated 
guilty plea (.3%); 11 nol pros 
(3.7%); and, 54 consent decrees 
(18.4%). 

Certification: 1 trial (100%). 
Detention: 35 trials (85.4%); 1 plea bargain 

(2.4%); 4 nol pros (9.8%); and, 1 
consent decree (2.4%). 

Judge E resolved 89 of his 365 cases (24.4%) with plea bar
gaining. The 89 negotiated pleas were 9.7% of all plea bar
gains in the study. 

Judge J: Adjudicatory: 

Detention: 

11 trials (42.3%); 3 plea bargains 
(11.5%); 1 non-negotiated guilty 
plea (3.8%); 9 nol pros (34.6%); 
and, 2 consent decrees (7.7%). 
7 trials (70%); and, 3 nol pros 
(30%). 

Judge J resolved 3 of his 36 cases (8.3%) with plea bargaining. 
The 3 plea bargains were .33% of all negotiated guilty pleas in 
the study. 

Judge K: Adjudicatory: 50 trials (62.5%); 16 plea bargains 
(20%); 4 non-negotiated guilty pleas 
(5%); 9 nol pros (11.25%); and 1 con
sent decree (1.25%). 

Detention: 28 trials (73.7%); 1 non-negotiated 
guilty plea (2.6%); 8 nol pros (21.1%); 
and, 1 consent decree (2.6%). 

Certification: 5 trials (100%). 

Judge K resolved 16 of his 123 cases (13.0%) with plea bargaining. 
The 16 negotiated pleas 'were 1. 7% of all plea bargains in the study. 
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Judge N: Adjudicatory: 2 trials (22.2%); 4 plea bargains 
44.4%); 1 nol pros (11.1%); and, 2 
consent decrees (22.2%). 

Certification: 4 trials (80%); and, 1 plea bargain 
(20%). 

Detention: 4 trials (33.3%); 1 plea bargain 
(8.3%); 2 nol pros (16.7%); and, 5 
consent decrees (41.7%). 

Judge N resolved 6 of his 26 cases (23.1%) with plea bargaining. 
The 6 plea bargains were .65% of all negotiated guilty pleas in 
the study. 

27This positive judge shopping was sentence-re~;ated. Defense coun
sel was hoping to maneuver the case before a judge who gave lenient disposi
tions. There was no trial-oriented judge shopping observed. Ideally, all 
cases were randomly assigned to judges by a court clerk. Thus, bargaining to 
schedule a case before a particular judge was not theoretically possible. 

280ne defense attorney noted that his favorite method in getting 
awa.y from a particular judge was to have him review the juvenile's file, 
thereby disqualifying him from trying the case. 

29In Chapter 9, section C, infra., there is a follow-up study.th~t 
was conducted on the 1,136 cases that were sent from pretrial to the adJud1-
catory level. Many ~f these cases involved the youth's refusal to accept a 
plea bargain offered by the judge or by the prosecutor. Many of these cases 
ended in an adjudicatory hearing. As the ds.ta from the follow-up indicated 
juveniles were not punished for insisting upon trial. In fact, many were 
urewarded" for not cooperating with the system. 

30The juvenile court judge had tradition on his side since his
torically he has operated ~n sole control of the entire juvenile court pro
cess. Another feature that aids in the judge's retaining control of p~ea 
bargaining in juvenile court is that there are no jury trials to comp11cate 
the situation. That is, in the criminal court, a judge who will not allow 
plea negotiation upsets the whole system and risks system, collapse by possi
bly forcing too many jury trials. Thus, the district attorney is supposed 
to monitor the system and dictate what cases must be negotiated. In juvenile 
court, however, theoretically, all cases could be tried so the judge can 
feel free to prohibit and to control plea bargaining where appropriate. 

31This is not to say that the defense bar was uninterested in se
curing treatment for the needy child. Rather, the defense attorneys felt 
tha.t treatment was legal and permissible only if the juvenile. were lawfully 
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convict.ed. Defense counsel did not allow the cart to get ahead of the 
horse in this context. 

~----

32 
The data here are necessarily impressionistic since important 

factors, such as severity of the crime and the juvenile's record, were not 
statistically controlled in the study. 

33 
Mitigated justice had several outlets. Although plea bargain-

ing will be mentioned quite often, the other elements of mitigated justice 
will not be repeated, as here, in every possible context. It can be in
ferred, however, that most discussions on plea negotiation, like this one, 
relate to the other parts of mitigated justice as well. 

34 
Deals that were consumed here do not mean that the youth was 

deprived effective assistance of counsel due to the latter's inability to 
evaluate completely the client's chances of acquittal. The examples of 
mitigated justice do indicate, nevertheless, that defense counsel had to 
make a very quick assessment of his client's fate. 

35When there is no professional presentation of the state's case 
one of two things is likely to occur. Either the judge merely accepts the 
situation or he assumes the prosecutor's job. Neither event is satisfactory 
from an objective viewpoint. In the first instance it is likely that the 
defendant will be perhaps wrongfully acquitted, solely from incompetent state 
representation. Qualified defense counsel can destroy an opponent not versed 
in criminal procedure. In the second case the judge becomes defense counsel's 
adversary, jeopardizing both the former's neutrality and the latter's effec
tiveness. 

36Although there was one district attorney who had a reputation of 
being a full-time advocate, out for blood in every case, juvenile court prose
cutors only rarely acted this way (in very serious cases). The district attor
neys were often true advocates in a somewhat milder context, however. They fre
quently sought the most severe conviction and sentence they felt was called for 
under the circumstances (see Chapter 8). 

37Juvenile court was considered the safest place to learn to try a 
case (both from the defenslO' and prosecution viewpoints) because the stakes 
were not considerably h~;gh, there were no juries to worry aboutJ and the 
atmosphere of the court itself was relatively relaxed. 
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38Some juveniles were detained because of the severity of the 
crime and/or beca~se of a bad record. Many youth were held, however, 
because no parent showed at intake to take the child home. Most of 
these juveniles were ultimately released at the detention hearing. 

39 For example, the prosecutor would not tell the defense that 
the victim could not identify the defendant. 

40 For example; much of the plea bargaining not only did not in-
volve the prosecutor, it took place over his objections. Judges also felt 
quite free to reject proposed deals which they did on many occasions. 

41Here , as in the following four illustrations, although the pro
bation officer was an important and involved activist for plea bargaining, 
the defense attorney was still effectively bargaining with the judge since 
both of these individuals had to approve the probation officer's proposal. 

42A few probation officers commented that they did not want to 
interfere with the defense counsel'~ and the prosecutor's handling of a case. 
Moreover, the disposition they felt was appropriate could always be made at 
sentencing. In other words, they had nothing to lose by not intervening 
before conviction. 

43Had Judge G consistently worked with District Attorney #9 and 
Public Defender #4 virtually every case could have been negotiated. Had 
District Attorney #7 and public defender #3 appeared constantly before Judge 
D v.irtually every case could have gone to trial. 
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CHAPTER 8: THE INCENTIVES AND OBSTACLES TO PLEA NEGOTIATION IN JUVENILE COURT 

A. The Incentives 

1. The Defense 

Although there were a few isolated instances in which the defense 

attorney was pressured to plea bargain by the judge, ordinarily the 

former negotiated the guilty pleas on his own accord quite willing-

ly. Generally, the defense lawyer's overriding concern in juvenile 

court was to secure the least restrictive intervention for the 

client (see Streib, 1978: 33). That meant the defense's objectives 

were to keep the defendant down or off the dispositional ladder 

(in sentence terms) and to keep the youth's record as innocuous as 

possible (in charge terms) (see Besharov, 1974: 66, 314). 

An outright dismissal was obviously the most valued prize and 

the defense's best option whenever available (Ewing, 1979: 172; 

Besharov, 1974: 314; NAC, 1976: 409). Defense counsel were not op-

posed to achieve this outcome through bargaining. The defense at-

torney offered numerous services on the juvenile's part in order to 

bring about a dismissal (see Chapter 6). 

Even when guilt had to be conceded the defense lawyer was dedi-

cated to dragging out the youth's climb up the dispositional ladder. 

Frequently, plea bargaining appeared helpful in slowing down the 

juvenile's promotion from one rung to another. Besides the sen-

tencing concern the defense's mission was to avoid building what is 

called a certifiable record. The decision to transfer a juvenile 

to adult court was influenced, in part, by the number and severity 

1 
of charges for which the child had. .. been adjudicated. Thus, the 
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defense attorney plea bargained to minimize the overall number of 

convictions and to reduce felonies to misdemeanors in order that 

the youth would not have amassed a record which appeared serious 

enough to warrant the attention of adult court. 

In addition to the number and severity of the charges, the label 

of the charge also caused concern for the defense counsel at'times. 

Occasionally, the defense lawyer negotiated in order to change the 

name of a crime with a particularly bad label attached to it. 

Illustration No.1: Although this was the boy's first 
arrest, the charge was rape. The public defender never 
doubted that probation would be the sentence. Neverthe
less, he did not want a rape conviction on the juvenile's 
record. That type of adjudication could have implica
tions for the remainder of the youth's life. The defense 
lawyer approached the prosecutor with an offer to plead 
guilty to ~ggravated assault and to accept neuropsychia
tric probation. Not wishing to push an uncertain case, 
the district attorney accepted the defense term. 

Illustration No.2: The youth was charged with burglary 
and arson. According to the public defender, the defen
dant needed to be committed. The latter had been accepted 
at an institution far down the dispositional ladder. and 
the defense attorney was anxious not to disturb the ar
rangement. She informed the district attorney that the 
accused would plead on the nose to burglary and would 
admit to criminal mischief in the arson case in exchange 
for the commitment. The prosecutor concurred. The arson 
charge had to be altered because no institution would 
accept anyone who had been convicted of that crime. 

Whenever the defense attorney plea bargained he expressed the 

belief that he was accomplishing a better result through negotia-

tion than if he allowed the case to go to an adjudicatory hearing. 

He wanted to avoid a worse outcome (with respect to the charge and 

sentence) that was always possible if the case was submitted for 

litigation. Trial meant that the defense for the most part would 

have to surrender control over the fate of the case. Plea bar-
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gaining, on the other hand. gave the defense some measure of 

power to determine the parameters of the charge and sentence, and 

most defense attorneys were convinced that a bird in the hand was 

the more important half of the well known adage. Although the de

fense lawyers did not mention any fea,T, of a trial penalty per se 

(where the youth would be punished for exercising the right to 

trial), they realized that the treament needs of the juvenile 

made disposition following a trial adjudication potentially hazar

dous for the defense. For example, a youth's first offense was 

typically sanctioned with probation. Defense counsel could usu-

ally negotiate this result for first offenders without any diffi

culty whatsoever. If the first offender went to trial, the juve

nile would almost definitely be given probation as well (no trial 

penalty). Going to trial, however, allowed the possibility that 

someone (perhaps a probation officer or a parent) would criticize 

the defendant's being returned to his home and would argue instead 

that he needed to be institutionalized. If a juvenile was insti-

tutionalized at such an early point in his delinquent career, 

many defense counsel felt the likelihood of the child's ultimate-

ly being transferred to adult court was increased substantially. 

Defense lawyers always worked to prevent the youth from jumping 

more rungs of the dispositional ladder than absolutely necessary, 

and, ideally, only one rung at a time. 

Besides helping the defendant's cause plea negotiation served 

the defense lawyer's interests, too. Negotiating guilty pleas al

leviated caseload pressure by saving a lot of court time; every

one was able to leave the courtroom earlier as well (see Nardulli, 

1978; Eisenstein and Jacob, 1977). There is no constitutional 
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right to trial by jury in juvenile court (McKeiver v. Pennsylvania, 

1971). Pennsylvania affords juvenile defendants only quick, quasi-

formal bench trials. The absence of jury trials no doubt reduced 

the amount of backlog that Philadelphia's juvenile court might 

have faced if it operated like its adult court system. Although 

backlog was surely not the sine qua ~ for plea bargaining in 

juvenile court, then, the juvenile court had an abundance of cases 

to process and defense attorneys frequently mentioned moving the 

caseload as a reason to plea bargain. 

For example, at pretrial, probation was given to scores of 

cases in which there were admissions (see Chapter 9). Defense 

counsel could have rejected most of the probation offers and 

still have secured that sentence if the youths were convicted at 

trial (somEt undoubtedly would have been acquitted, in fact). The\, 

defense attorneys did not want to upset the balance and stabili-

ty that existed, however. Sending dealable cases en masse to the 

adjudicatory level would have caused some backlog and longer days 

in court. Moreover, defense counsel expected that too many trials 

would have worn out and irritated the judges (some of whom would 

have been infuriated at trying high numbers of obviously guilty 

cases). Countless trials would not only cause resentment, coun-

sel also feared a negative shift in the lenient sentencing that 

marked juvenile court dispo~'itions. Defense lawyers also argued 

that cases really needing attention would have been compromised 

by such a wholesale increase in the number of cases requiring ad-

judicatory hearings. Thus, caseload pressure was considered by 

defense attorneys to be a legitimate and pertinent reason to 
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settle cases expeditiously through plea negotiation (cf. Heumann, 

1975). 

A second way plea bargaining benei:itted defense counsel was 

its enabling him to maintain a good relationship with the district 

attorney. Although it was cited only sparingly, a number of de-

fense lawyers vi~wed plea negotiation in general as a message to 

the prosecutor that the defense could be reasonable. After all, 

the defendant did plead guilty and even accepted sentences in-

volving commitment. These defense attorneys noted that their 

being "reasonable" with some district attorneys in the past con-

tributed to their receiving better-than-usual concessions from 

these prosecutors. 

Illustration No.3: The juvenile's case reached the ad
judicatory level. It was his fifth arrest, three pre
vious charges having culminated in adjudications. Al
though the probation officer had not been summoned to 
devise a treatment plan for the youth, commitment was 
a distinct possibility. The public defender approached 
the district attorney, with whom he was frequently sched
uled in court, and asked a favor. He wanted the prosecu
tor to give the defendant just one more chance to keep 
his freedom. The defense attorney explained he had the 
word of the juvenile's mother that her charge was begin
ning to straighten out. The child had just enrolled in a 
new school and had taken up extracurricular activities 
there. The district attorney agreed to the defendant's 
remaining on intensive probation. The public defender was 
convinced that his appearing as reasonable to the prose
cutor in previous dealings was certainly a factor in his 
getting this juvenile one more "break". 

There were many specific, case-related reasons why defense coun~ 

sel plea bargained; often, a number of them would co-exist in one 

transaction. Some of these reasons were the same as those cited by 

defense attorneys when they entered non-negotiated guilty plt.~as 

(see Chapter 6).2 For example, like the non-bargained plea, the 
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negotiated guilty plea operated in the defense's advantage when it 

prevented a, judge's hearing the facts of the case and becoming in-

flamed thereby (by silencing the victim), and when it avoided irrita

ting a judge by making it ~nnecessary to try an obviously guilty 

3 case. 

Most of the plea bargains in the study represented the defense's 

desire to help the youth avoid institutionalization. The guarantee 

of probation or intensive probation (suspended sentence or no dis-

position) was frequently sufficient incentive for defense counsel to 

negotiate a guilty plea. A number of times the defense attorney bar

gained to get the defendant out of detention at the Youth Studies 

Center (see Besharov, 1974: 313; NAC, 1976: 541). This was usu-

ally done for one of two reasons. First, if the youth spent an 

offense-free month or so on the street between adjudication and 

disposition, the probation officer and/or the judge might be con-

vinced the child did not require incarceration and instead could 

function well on probation. Second, even where commitment was 

inevitable, counsel wanted the youth out of detention so that the 

latter could begin his sentence. 

Illustration No.4: A juvenile charged with two armed 
robberies appeared before Judge F. The public defender 
decided to plea bargain wl.th the district attorney. He 
offered the prosecutor an admission to one of the armed 
robberies and no objection to commitment at the open 
setting at Cornwells Heights, which was the probation 
officer's recommendation. In return the district attor
ney would have to withdraw one of the armed robberies. 
The deal was consummated and sanctioned by the judge. 
Besides the attraction of the dismissal bargain, the 
public defender explained that had he not plea bar
gained'~ the cases would have been continued. The defen
dant was already in custody and he would not have been 
released. Therefore, the accused would have spent an
other ten days in detention before trial and an unknown 
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amount of time between conviction and sentencing. These 
days would have b'een dead time. Counsel argued it would 
be much more beneficial for the defendant to start his 
treatment program immediately and be released that much 
sooner. 

Defense counsel often plea bargained in standard commitment 

cases primarily because he was seeking the least restrictive place

ment for the youth. That is, the defense attorney thought it was 

better to concede on th i i e ncarcerat on issue in general (perhaps 

landing a charge concession along the way) and just ens~re that 

the institution wnuld be as far down the dispositional ladder as 

possible. For example, even though the youth had been referred 

and accepted at an institution, t·he di t . s r~ct attorney was empowered 

to recommend (and the judge was authorized to approve) commitment 

in a more severe setting. Oft d f en, e ense counsel noted that the 

less restrictive programs were the best for the typical juvenile. 

Interestingly, on occasion the defense attorney plea bargained a 

commitment case and by doing so actually help~d push the defen

dant up the dispositional ladder. Th ese cases were very rare and 

came about only when the juvenile and/or the family requested the 

youth's being put away because the child really wanted/needed it. 

Illustration No.5: The defendant had been given a con
sent decree on an aggravated assault charge because she 
was dependent. The case came back to court for a review 
b~fore Judge M. The youth and her parents wanted her com
m7tted to Lordesmount but this would require an adjudica
t~on of delinquency. The public defender admitted the 
accused to terroristic threats (a lower charge) and se
cured the commitment. 

Illustration No.6: The youth was on a consent decree 
for aggravated assault but she was not doing well at 
home. ~e case had come back to court and the youth pled 
guilty ~n order to be committed to Sleighton Farms where 
she had already been accepted. Judge I called private 
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counsel to sidebar. The latter told the judge that the 
girl really wanted to go to Sleighton Farms. The judge 
was concerned because it not only made the youth a de
linquent but also it accelerated her movement through 
the system. The judge was afraid that if the defendant 
failed at Sleighton she could end up in adult court 
before long. The defense lawyer pointed out that the 
child's caseworkers had said the juvenile needed a 
structured setting that could not be obtained without 
a delinquent adjudication and placement. The judge 
accepted the guilty plea. 

If the juvenile had perpetrated a crime either before or during 

his commitment to an institution (e.g., while on furlough or AWOL), 

the defense attorney fought to maintain the status quo: to keep the 

youth at the current facility and to prevent movement to another 

setting farther up the dispositional ladder. 

Perhaps the strongest defense motivation to plea bargain in-

volved certification (see Besharov, 1974: 314; NAC, 1976: 409). 

When the prosecution had a viable transfer motion there was con-

siderable self-inflicted pressure upon the defense to acknowledge 

guilt and to accept incarceration in order to keep the defendant 

out of adult court. This was true even when the juvenile was ex-

pected to get probation in the adult system, and~ moreover, even 

when earning an acquittal in criminal court was a possibility. 

Illustration No.7: A youth charged with two robberires 
was before the court for a transfer hearing. Assigned 
counsel said he wanted to avoid certification so he ad
mitted to the robbery (the other robbery was dropped), and 
agreed the defendant would be committed to Cornwells 
Heights. The defense attorney explained that commitment 
in the juvenile system was preferable to the probation 
the child probably would have received if transferred 
because the latter involved an adult record which would 
follow him throughout his life. The lawyer declared he 
felt better delaying as long as possible any youth's 
entrance into the adult world of crime and punishment. 
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Besides the deleterious effect of an adult record counsel invariably 

mentioned the superiority of the juvenile system's treatment pro-

grams as a reason to defeat the prosecution's attempts to transfer 

youth. 

In incomplete sentence bargains the defense attorney pursued a 

number of things. One objective was to ensure that the juvenile 

would be referred to a particular institution, usually the one 

the defense lawyer felt was the most reasonably attainable (i.e., 

the least restrictive) under the circumstances. Defense coun~el 

made this move when the probation officer had not yet recommended 

an institution which was suitable for the juvenile. By dealing ~or 

a particular referral, counsel hoped to put a ceiling on how severe 

the commitment would ultimately be. Obviously, the defense attor-

ney plea bargained in this context only when the youth appeared 

certain. to be committed somewhere if convicted. Another defense 

mission was to keep the district attorney silent while the de-

fense or the probation officer made a sentence recommendation. 

The logic, here,was that the judge would not be pressured to go 

with a disposition more strict than that offered by the defense 

if the prosecutor were not available to request that the judge 

pay more attention to the court's purported obligation to society. 

Third, the defense attorney negotiated incomplete sentence deals 

when he wanted to consolidate all open matters the juvenile had 

before one judge, ordinarily one who was a "light hitter." De-

fense lawyers also plea bargained to send the case to the county 

wherein the defendant resided, hoping that the disposition the 

youth would receive there would be more conducive to the juve-

nile's needs than the one that would be issued in Phiadelphia. 
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Finally, the promise of putting the case in limbo, which meant it 

could evaporate in six months if the juvenile remained cle'an, was 

an incentive for defense counsel to engage in negotiation. 

Sometimes the defense lawyer's choice to plea bargain reflected 

merely an acceptance of the inevitable. When the prosecution had 

an airtight case and the probation officer's recommendation was 

reasonable and likely to be granted by the judge the defense at-

torney often acknowledged the unavoidable and tried to make the 

best of things. 

Illustration No.8: The defendant had three prior ad
judications and was currently charged with two crimes. 
In one case, a burglary, the accused was caught inside 
a warehouse. The public defender saw no holes in the 
prosecution's' case. All necessary parties were present 
in court. The second case, a robbery, was too close to 
call. The probation officer, meanwhile, had obtained 
an acceptance for the juvenile at St. Gabriel's. The 
defense realized he had no argument to block that com
mitment. Not only did the child stand to benefit from 
the institution's program, he wanted to go there. The 
public defender decided to plead to the burglary charge 
and accept the commitment in exchange for the district 
attorney's dropping the robbery. The defense lawyer felt 
he had achieved the only positive result possible under 
the circumstances. 

A number of times the defense lawyer was after a ·quick decision. 

When the juvenile had a few open charges defense counsel often nego-

tiated one or two of the cases, hoping that the other cases would 

either disappear or at least not adversely affect the arrangement 

already constructed by counsel (like the situation in charge gam-

bling). 

Illustration No.9: In January the juvenile committed 
a robbery. The following month he was put on prQ~ation 
after he had pled guilty. He was arrested for a burglary 

20~ 

in March and again in April for another robbery. The bur
glary appeared for pretrial in May. Quickly the public 
defender set up a plea bargain, adding correctional group 
counseling to the juvenile's probation. The defense at
torney felt this was a gift since the second robbery would 
be coming to court nex~ month. In June the open robbery 
charge brought the youth back to pretrial. Another public 
defender convinced another district attorney that an ad
mission should warrant a continuation of correctional 
group counseling since that disposition occurred after this 
robbery. The prosecutor regretted the situation but ad
mitted that what the public defender had said made sense. 
Interestingly, Judge M (an anti-plea bargainer at pre
trial) refused the deal, declaring that the defendant 
should be committed. Judge F compensated, however, by 
allowing opposing counsel to complete the negotiation for 
correctional group counseling at the next listing of the 
case. 

The same chain of events was possible in dismissal bargaining 

cases too. 

Illustration No. 10: The defendant was before Judge I 
who was sitting in pretrial. The charge was robbery. 
The crime took place, however, prior to the defendant's 
getting a consent decree on another theft case. The 
accused was young and the robbery was not too serious. 
The judge said that since this robbery occurred before 
the other crime and since the youth was on a consent de
cree, a second consent decree would be entered. 

2. The Prosecutor 

When the district attorney cooperated in bringing about a result 

associated with mitigated justice he usually acted like an advocate. 

For example, in dismissal bargaining the defendant often provided 

the prosecutor a service the latter wanted in exchange for dropping 

a charge. A nol pros was frequently conditioned upon the juvenile's 

paying restitution, testifying against an accomplice, pleading guilty 

in another case, agreeing to attend counseling in the community, sub-

mitting to institutionalization as either a delinquent or a depen-

dent, leaving the jurisdiction, and, in one case, accepting trans-

fer to adult court. Similarly, the prosecutor most often negotiated 
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a consent decree (i. e., where the youth was not "entitled" to one) 

where he felt he would lose a case altogether and the consent decree, 

of "half-the-pieli
, was better than nothing. Otherwise, the district 

attorney bargained consent decrees in order to secure restitution, 

the defendant's testimony or his commitment as a dependent, and to 

prompt the juvenile to get help outside of the system. Even non-

negotiated guilty pleas were attractive to the prosecutor because 

they eliminated both the need to go to trial and the alwaya possible 

acquittal. In all these circumstances the district attorney per-

formed like an advocate, trying to gain the most advantageous posi-

tion for the Commonwealth. The prosecutor's overall motivation was 

simply to make the best of things from a prosecutorial viewpoint. 

This advocate-based thinking guided the district attorney through 

most of his plea bargaining efforts as well. Although he did not ap-

pear to be as record-oriented as tha adult ccurt prosecutor who pur-

portedly thrives upon convictions (see Heumann, 1978: 74)~the dis-

trict attorney in juvenile court typically wanted some justification 

or something i~ return for his granting a charge and/or sentence 

concession. At times the prosecutor plea bargained to obtain a ser-

vice like restitution or testimony (see Besharov, 1974: 204-207). 

Most often, however, the defendant offered no more than a guilty 

plea to one or more charges and an agreement to accept some type 

of sentence. 

On. occasion the district attorney negotiated with defense coun-

sel because the former believed he had a "weak" case. A case was 

weak ordinarily due to the unavailability of one of the prosecutor's 

witnesses. Usually this meant that a complainant would not prosecute 
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(often from a fear of retaliation or from not wanting anything 

4 serious to happen to the defendant), that the prosecutor did not 

want the victim to testify (because of young age or unsavory char-

acter), that a necessary eye witness would not honor a subpoena, 

or that the arresting officer was not present. Exacerbating mat-

ters was the circumstance where the prosecution was under a must-

be-tried order and a necessary party did not come to court. Early 

on the prosecutor learned that any case had the potential of weak-

ness due to an uncooperative witness. 

Illustration No. 11: An armed robbery case was on the 
verge of going to trial. The complainant changed his 
sto'ry at the last minute during an interview with the 
district attorney. The elderly victim stated he was 
afraid and could not identify the defendant. The case 
was under a must-be-tried order which meant a Common
wealth continuance was out of the question. The best 
case the prosecutor had now was receiving stolen prop
erty but even that was unlikely because the property 
had not been brought to court. Stuck with an exception
ally "weak" case, the district attorney agreed with the 
public defender's offel: of a guilty plea to receiving 
stolen property and a commitment to Sleighton Farms. 

Illustration No. 12: Three defendants were charged 
with rape. Their defense attorneys each arranged with 
the prosecutor for an admission to a lower charge (at
tempted rape) in exchange for the district attorney's 
not opposing the probation officer's recommendations. 
The three juveniles were put on various degrees of pro
bation. The prosecutor later explained that she agreed 
to the plea bargain because the complainant was a ter
rible witness. The defense had several witnesses to her 
bad character. Finally, the victim had been smoking 
grass with the three defendants prior to the assault. 

Illustration No. 13: The defendant was in court on a 
rape charge. He had no prior record. The district at
torney agreed to an admission to indecent assault in 
exchange for probation. The prosecutor did not want 
the victim to be forced to testify. She was only seven 
years old and had been somewhat traumatized by the in
cident. 
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Illustration No. 14: A young couple was charged with 
aggravated assault upon their infant child. The in
juries were rather serious. Obviously, the baby could 
not testify and establishing guilt in the case would 
be problematic. The district attorney accepted the 
defense's ofrer of an admission in returh for the 
prosecutor's silence at sentencing. The two parents 
were put on probation and referred for counseling. 

Only rarely did the district attorney plea bargain because the 

evidence itself was intt'insically "weak" and, even then, plea bar-

gaining occurred in usually two contexts. The first was when the 

evidence was arguably suppressible as 'a result of an investigatory 

constitutional violation. In this situation legal guilt was ques-

tionable while factual guilt was not. The second circumstance in-

volved the prosecutor's reaction to a couple of the legalist judges, 

particularly judges who required a very high threshhold or guilt 

(i.e., even higher than their peers) before they would convict a 

juvenile defendant. The district attorney felt more uncertain 

about trial before these judges and was willing to negotiate a 

guilty plea. Cases in which factual guilt was debatable in the 

prosecutor's eyes were usually either nol prosed or submitted 

for trial. Since all hearings in juvenile court were bench trials 

and were so speedy, relatively speaking, the district attorney 

could afford the luxury of having an abundance of cases, including 

borderline ones (in evidence terms), resolved by trial. 

Uncertainty about the outcome also prompted the prosecutor to 

plea bargain in certification cases. The prima facie case was not 

the problem for the district attorney; all that had to be shown was 

probable cause to believe the defendant did the act(s) charged. The 

real difficulty arose during the amenability hearing where the prose-
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cutor had to establish that the juvenile justice system could not 

rehabilitate the youth. If the accused had few prior felony con-

victions' and/or an insignificant institutional record, transfer 

was unlikely, unless a particularly heinous offense was involved. 

The presence of a judge who was a non-certifying type would only 

complicate the situarion for the district attorney. 

Illustration No. 15: The armed robbery which was suf
ficient to bring this youth to a transfer hearing was 
not exceptionally serious. The juvenile had four pre
vious adjudications and had been committed to Glen 
Mills. He had performed well while incarcerated, how
ever, and none of his prior crimes was violent or in
volved bodily injury. Moreover, Judge F was presiding 
and he was notorious for his anti-transfer outlook. 
The prosecutor felt fortunate that the defense attor
ney offered a guilty plea and no challenge to commit
ment at Cornwells Heights (open setting) in exchange 
for withdrawal of certification. 

Interestingly, in one case the district attorney noted that he had 

accepted a negotiated guilty plea because, although the defendant 

had stood a decent chance of being certified, the latter would have 

received probation if transferred to adult court whereas the admis-

sion in juvenile court guaranteed institutionalization. 

The vast majority of cases in which the district attorney 

elected to plea bargain were "good" cases. That is, the typical 

plea bargain came about even though the prosecutor believed he had 

a case that was free of any glaring evidentiary flaws and that would 

end in adjudication. The district attorney chose to negotiate even 

the winable case because he felt the deal he had secured was the 

best arrangement he could have made, or, in other words, that trial 

would not have produced any better or different results. In effect, 

most of the plea negotiation from the prosecutor's standpoint re-
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presented what the case was worth or what was inevitable with or 

without trial (see Utz, 1978: Ill). At the very least, plea bar

gaining assured the prosecution that a conviction would occur. 5 

Although it was never mentioned as a specific reason for plea ne-

gotiation, the district attorney was always aware that in any case, 

even in a good one, there was a possibility that the judge would 

acquit against the evidence. 

There were numerous examples in which the prosecutor was justi-

fied in thinking that plea bargaining accomplished as much as trial 

would have. The defendant who either had been on a consent decree 

or who was in court for the first time for a somewhat serious of-

fense (but one not involving serious injury) was virtually destined 

for probation, irrespective of the method of conviction. The mul-

tiple offender making his appearance in court was practically 

. guaranteed probation as well. The district attorney understood 

these sentencing patterns and accordingly dealt away many cases 

of these sorts. 6 There was nothing to gain by demanding trial; 

there was nothing to lose by negotiating a guilty plea. 

If the juvenile had been committed after the open charges 

had occurred, there was little chance the disposition would be 

changed. This policy made sense treatment-wise. Since the insti-

tution had already been designated as the proper setting in which 

to rehabilitate the child, it would be illogical to alter that 

determination based upon what the youth had allegedly done before 

the commitment took place. These pre-commitment crimes represented 

a "free ride" for the defendant; they were prime targets for plea 

negotiation. 
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Illustration No. 16: The accused was in pretrial for 
two theft charges. He had been placed in St. Gabriel's 
Hall after these crimes occurred. Judge G suggested 
and the district attorney concurred that the youth 
should admit guilt and remain as committed. Whereas 
the prosecutor wanted tWQ mor"e adjudicat,ions, the pub
lic defender agreed to this arrangement because forcing 
a trial would allow another judge to come along and 
possibly upgrade the sentence. 

Although for the most part this practice applied to probation cases 

as well, it was much easier to threaten to promote a juvenile through 

the various levels of probation than to send the youth to a more re-

strictive institution. 

Illustration No. 17: The juvenile who had two adjudi
cations was put on probation after his outstanding 
burglary arrest. The judge pointed out the relevant 
facts and asked the prosecutor what he wanted. The 
district attorney said intensive probation. The pub
lic defender objected and argued regular probation 
should be the disposition. The prosecutor insisted, , 
then, that the case go to trial. The defense attorney 
discussed matters with the defendant and his mother 
who both wanted the intensive probation. 

A child who was doing well in an insititution or while on pro-

bation and thereafter perpetrated an offense was a candidate to main-

tain the same disposition. Although prospective, this "free ride" 

also was logical, in treatment terms, because the youth was making 

progress in a program. This "free ride" was also a good reason for 

the district attorney to plea bargain since trial would not likely 

have brought about any different result. 

Even when the prosecutor was seeming to do no more than to accept 

the inevitable he could at least try to give the appearance of being 

coop~rGtive. Ultimately, he could hope to parlay his past cooperation 
, I' 

" 

into an argument as to why the defense attorney should deal with him 

in the future. 
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Illustration No. 19: The defendant had an open robbery 
charge and a disposition hearing scheduled for the same 
day. The probation officer had recommended commitment to 
Sleighton Farms. The public defender asked the district 
attorney to accept an admission to theft. Although he 
had a strong case the prosecutor agreed to the charge 
reduction because he wanted another plea bargain later 
that day. 

Any juvenile who was near or above 18 years of age and either 

had committed a non-certifiable offense or had not accumulated a 

record serious enough to consider transfer, was almost assured of 

being released if convicted. It would have been a waste of time 

to incarcerate anyone fitting this description in the juvenile jus-

tice system, and it would have been impossible to transfer him to 

adult court. These cases did not arise frequently. When they 

did, however, the prosecutor was prone to plea bargain. Usually, 

the district attorney would offer a suspended sentence or no dis-

position in exchange for a guilty plea. Besides the guaranteed 

conviction the prosecutor was attempting to build a record against 

the defendant that would be considered in sentencing if he were 

subsequently convicted as an adult. 

Regardless of the disposition, if the probation officer had 

already drafted a recommenda,tion before the charge was litigated, 

the distr.ict attorney knew there was only a minimal chance of con-<. 

vincing the judge to render a different sentence. Going to trial, 

then made little sense since the outcome was, f~r all practical 

purposes, already determined. 

Illustration No. 18: A youth with a substantial record 
had an open theft case listed for an adjudicatory hear
ing. He also had a disposition hearing scheduled the 
same day. The prosecutor felt the defenda~t should be 
committed but the probation officer had written in his 
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report that continued probation should be the sen
tence. The district attorney agreed with the judge 
and the public defender that the case should be 
admission for continued probation. 

Again, irrespective of "the sentence, when mUltiple charges were 

involved the prosecutor was often tempted to plea bargain. Multiple 

charges meant that one or more cases could be dismissed in exchange 

for guilty pleas to one or more charges. The district attorney usu-

ally sought to maximize the number of adjudications in order to build 

a bona fide certification record; the more convictions (particularly 

felonies), the more likely a transfer to adult court for a subsequent 

offense. Every adjudication was potentially another nail in the 

offender's certification coffin. So, even if the juvenile was al-

lowed to remain as committed (a "free ride," in effect), the prose-

cutor had something to gain if he could persuade the defendant to 

plead guilty to two or three open felony charges. Contrary to ap-

pearances, the juvenile prosecutor was not a blood thirsty type, 

trying to vault all juveniles up the dispositional ladder at light-

ening speed. Instead, generally the district attorney was inter-

ested in having a sufficient foundation built so that in the event 

the youth committed a heinous offense in the future there would be 

les~ likelihood of any obstacle's standing in the way of certifi

cation. 7 

Apart from building a certification record, it was beneficial 

to the prosecutor to deal in multiple charge situations because fre-

quently one or more cases would have to be continued and ultimately 

would probably end up falling through the cracks. 
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Illustration No. 20: There were five cases listed 
against the defendant. Only one case was ready, how
ever. The district attorney approached the defense 
lawyer and proposed dropping two of the charges in 
exchange for guilty pleas to the remaining three 
cases. The prosecutor liked the deal because other
wise he would have been able to get only one con
viction on this date while the other cases would have 
to be continued and would probably have been dropped 
at the next listing~ 

Illustration No. 21: A youth facing five charges 
pled guilty to three and had the other two withdrawn. 
The prosecutor was amenable to this arrangement be
cause, although he was ready on four cases, he could 
have achieved one conviction at most because Judge 
K, a legalist, was presiding. Judge K would have 
recused himself after the first case was completed 
and the remaining charges would have been continued 
to another date. 

In other similar situations the district attorney was willing to 

negotiate because although the cases he had were "good", none was 

ready for trial. If the defendant had been detained prior ito the 

adjudicatory hearing, the prosecutor might want at least some of 

the cases resolved to prevent the juvenile's possibly being re-

leased until the prosecution was ready to proceed on all charges. 

Perhaps the bottom line was that the district attorney was 

always vigilant in trying to avoid allowing the youth to climb 

back down the disposi.tional ladder. Many juveniles were the bene-

factors of Newton's Law. That is., many who were promoted to the 

level of commitment did a reversal on the dispositional ladder 

and were placed on probation for crimes they had perpetrated after 

their release from incarceration. 

Illustration No. 22: The juvenile stood committed to 
Glen Mills~ He was AWOL from that institution for 15 
months; in fact, the youth had never attended his com
mitment order. He was convicted of a theft after a 
trial. The public defenqer argued that the defendant 
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had not gotten into trouble for the 15 months, despite 
his AWOL status, and that, therefore, the child should 
be placed on probation. The prosecutor objected vehemently 
and could not believe this inverted logic. The judge never
theless agreed with defense counsel and discharged the youth 
from Glen Mills. The juvenile was placed on after-care pro
bation. 

Illustration No. 23: A youth with six adjudications (and 
28 arrests) was under commitment to Cornwells Heights 
(open set.ting). He was charged with perpetrating a com
mercial burglary. The district attorney instituted certi
fication proceedings. During the prima facie part of the 
transfer hearing the prosecutor demonstrated only receiv
ing stolen property, which is a misdemeanor and a non
certificable offense. Accordingly, transfer was denied, 
but the defendant was convicted of receiving stolen pro
perty. The probation officer and the district attorney 
recommended commitment to the secure part of Cornwells 
Heights. Despite the fact that the juvenile had been on 
regular, intensive and after-care probation, and had been 
committed to two group homes, Sleighton Farms, and twice 
to Cornwells Heights, open setting, the judge sentenced 
the youth to regular probation. The prosecutor was stunned 
and observed he should have attempted a plea bargain. 

Not surprising, the district attorney noted several times that not 

only was the plea negotiation he had arranged the best deal he could 

have hoped for under the circumstances, but also the negotiated 

guilty pleas very possibly prevented the accused's being the bene-

ficiary of some remarkable granting of leniency by the judge. Like 

the defense attorney, the prosecutor usually believed it was wise 

to proceed with "a bird in hand." 

The district attorney was not always strictly an advocate in 

his plea bargaining efforts. In overall terms, the prosecutor was 

an administrator as well. The administrator appreciated that as-

pect of plea bargaining and the other elements of mitigated justice 

" 
that permitted cases to move quickly through the system, which there-

by helped to avert b~cklog (see Besharov, 1974: 3!2; Siegel, Senna, 

and Libby, 1976: 214). Although the prosecutor thought that consent 
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decrees a.nd probation were perhaps too liberally given, parti

cularly at pretrial, in the back of the district attorney's mind 

was the relief in not having to prepare and to try the scores of 

cases that were informally'resolved at that level. The prosecu

tor was also efficiency-oriented when he emphasized that plea 

negotiation, in general, helped to maintain a good working rela

tionship with defense counsel and with the judge. 

On a number of occasions the district attorney operated like 

a judge. The prosecutor, for instance, was the prime motivator 

behind many unilateral dismissals. A defendant who was only mar

ginally involved in the offense, who had a good school record, who 

had caused no great harm, or who was not likely to recidivate was 

definitely a potential recipient of a nol pros or consent decree 

offer from the district attorney. The prosecutor also accepted 

the sentencing framework which allowed non-serious first offenders 

to receive consent decrees. Moreover, the district attorney ne

gotiated consent decrees for many defendants who, although not 

automatically entitled to them, really "deserved" consent decrees. 

Even a few plea bargaining situations were prompted by the prose

cutor's concern for doing the right thing for the juvenile. 

Illustration No. 24: The youth was charged with two 
counts of involuntary deviate sexual intercourse. Th: 
case was relatively serious. Nevertheless, the distr~ct 
attorney approached the defense attorney with a pro
posal that the latter could not believe •. The suggestion 
was to place the defendant on neuropsych1atric proba
tion. The public defender agreed readily. The prosecu
tor explained that she felt commitment was not necessary 
in this case but that if the matter went to trial, the 
youth might be put away. The defense lawyer concurred 
with this analysis. 
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At other times the district attorney offered to drop and/or to 

reduce charges against the accused because of his tender age. 

The prosecutor, unlike his typically unidimensional defense 

counterpart, had an abundance of reasons in and acted in a variety 

of ways when plea bargaining in juvenile court. What is truly 

ironic or remarkable is that despite the very different motiva-

tions the two sides had in negotiating guilty pleas, and despite 

the markedly differer.t op:!.nion3 the two sides offered as to the 

probable outcome in many cases, at times both the prosecution and 

the defense appeared to emerge as winners in plea negotiation. 

Illustration No. 25: A youth was charged with three 
serious robberies. He pled guilty to two reduced 
counts of simple assault and was placed on probation. 
All other charges were dropped. He also agreed to 
testify against his fellow accomplices. The public 
defender was elated. He felt he had three dead losers 
on his hands. He did not want the judge to hear the! 
facts of the cases for fear the juvenile would be 
committed. The deal was truly a success in the de
fense's eyes. Meanwhile, the district attorney an
nounced he would have lost all three cases so at 
lee-1st he obtained two adjudications. Since the de
fendant had no record probation was the probable sem
tence anayway. In addition, he will receive the 
youth's help in convicting the latter's co-de1fendants. 
He gained significantly through plea bargaining. 

Illustration No. 26: A variety of charges were en'
tered against the defendant: receiving stolen property, 
burglary and an attempted murder of a police officer. 
The assigned counsel arranged for guilty pleas to the 
receiving stolen property and burglary and a commit
ment to Glen Mills. In return the prosecution withdrew 
the attempted murder charge. Counsel particularly 
wanted the assault charge dropped because that con~ic
tion would look bad on the defendant's record. He ex
plained that in juvenile court the cop is always be
lieved so the youth would probably have been convJLcted 
and then sent to Cornwel1s Heights. The juveni;t.e lleeded 
some commitment (by the child's and his mother's admis
sions), but the Heights would have been too sev~;)a a 
setting. The district attorney willingly accept~;d the 
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defense attorney's offer. He felt he would have lost 
all three cases 4ad they gone to trial. 

Illustration No. 27: The juvenile pled guilty to the 
three open robberies that were currently before the 
court. He was being sent to Glen Mills. The public 
defender could not believe the prosecutor would ac
cept Glen Mills since the defendant could have (and 
arguably should have) been sent to Cornwells Heights. 
Moreover, the youth had two open robberies which did 
not matter any longer. The public defender was con
vinced no judge would change this placement since 
the crimes occurred before the commitment was ordered. 
The district attorney was grateful to have obtained 
three convictions and a commitment. Two of the three 
cases would have been continued and perhaps lost in 
the future. The probation officer had recommended 
Glen Mills so the prosecutor felt placement in the 
Heights was unlikely, More important, the district 
attorney noted that since the youth has now been in
stitutionalized with three felony adjudications the 
next felony will be up for certification. As for the 
two open rohberies, the prosecutor observed that when 
the cases come to court the defendant will very likely 
admit to remain as committed, which would mean that the 
defense would have effectively offered 5 felony con
victions to the prosecution. The juvenile would truly 
be certifiable at that point. 

Both the prosecution and the defense had good reasons to plea bar-

gain in juvenile court. 

3. The Judge 

Much like the defense attorney, it seemed that virtually every 

judge (except Judge K) had a vested interest in keeping juveniles as 

far down the dispositional ladder as possible. All three types of 

judges seemed constantly to search for alternatives to prosecution. 

They often unilaterally, and sometimes through bargaining, dismissed 

cases against juvenile defendants. If the youth was young or depen-

dent, or if the offense was his first, or if his school record was 

good, the judge was frequently inclined to infctmally dispose of the 

case. 
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Illustration No. 28: Two co-defendants were charged 
with their first crime, an auto theft. The public 
defender wanted the c~se thrown out because the auto 
theft could not be proved. The district attorney 
argued for a consent decree, stating that receiving 
stolen property would definitely be established. 
The judge said no to the consent decree, he dismissed 
the charge because both defendants had good school 
records and he wanted to keep them out of the system. 

Interestingly, a shaky background could prevent a complete dismis-

sal and, instead, could prompt the judge to pursue a consent decree. 

Illustration No. 29: The youth was only marginally 
involved in the auto theft which counted as his 
first arrest. The judge at first ordered a dis
charge but then found out the juvenile had a bad 
school record. The judge asked the public defen
der to go along with a consent decree with correc
tional group counseling. The defense attorney a
greed. 

The child's background was also on a number of occasions the 

impetus behind the conciliator's proposing a plea bargain. A couple 

of times the juvenile's attitude or his parents' behavior influenced 

the judge's decision to negotiate a guilty plea with the defendant 

or with defense counsel. 

Illustration No. 30: Three defendants were charged 
with robbery. It was the first offense for all three. 
Two of the accused were placed on consent decrees be
cause they were only 12 years old. The third youth 
was also 12 but had a very bad school record. Judge 
G insisted that the juvenile plead guilty and ac
cept probation. To placate the public defender the 
judge lowered the charge to theft. 

Illustration No. 31: Two co-defendants were before 
the court on charges of terroristic threats. For 
both this was a first arrest. Usually a consent de
cree would be given in such a situation. However, 
both juveniles were very arrogant. The judge com
mented upon this and demanded that probation be the 
sentence for the two youths after they pled guilty. 
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Illustration No. 32: The juvenile was charged with 
violation of a controlled substance. It was his first 
arrest. Ordinarily, this would have been a consent de
cree case and, in fact, the judge announced the finding 
as such. The boy's father spoke up, however, and in
formed the court that he could no~ control the defen
dant. The judge changed the consent decreed to admis
sion for probation. 

Essentially, the conciliator plea bargain~d for three reasons. 

The first concerned doing the right thing for the juvenile. The 

I 

conciliator often pressed for deals because he thought the defendant 

should not be transferred, or should be put away in a particular in-

stitution, or should remain as committed, or should get one or more 

chances on probation. The conciliator appeared unwilling to let the 

case go its own way for fear that someone else later on would render 

a wrong disposition. The conciliator also wanted to ensure that the 

juvenile's record would not be unduly blemished. 

Illustr.ation No. 33: While Judge A presided at deten
tion a young girl appeared, charged with violation of a 
controlled substance and a credit card offense. The 
accused had confessed to both crimes. The judge did 
not want to convict the girl of the drug charge since 
it might look too serious on her record. He told the 
youth he wanted her to do well. If she admitted to the 
credit card charge, the judge informed the girl that 
he would give her probation and withdraw the drug case. 
The juvenile complied. 

Without being asked, Judge G frequently reduced felonies to misde-

meanors while plea bargaining at pretrial. 

The second reason the conciliators negotiated cases was to ex-

. pedite matters. Judge G often announced that his primary objective 

at pretrial was to move eligible cases out of the system and to 

avoid backlog for the trial courts. Plea negotiation and dismissal 

bargaining helped measurably in accomplishing this goal. Similarly, 
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Judge A worked hurriedly and preferred to get out of the courtroom 

as early as possible. Plea bargaining facilitated this mission 

since negotiated cases were not dragged out like many trials were. 

Besides moving cases along speedily, plea negotiation also assisted 

the judge in resolving issues that otherwise would be left hanging. 

That is, t·he conciliator often plea bargained to dispose of open 

cases to arrive at a single coherent disposition. 

Illustration No. 34: The juvenile had seven cases 
listed before Judge A. Three were ready for trial. 
The youth had already been accepted at St. Gabriel's 
Hall. Judge A proposed to the defense attornev that 
his client plead guilty to the three ready cas~s in 
exchange for dismissal of the four cases not ready 
to be tried. The public defender willingly accepted 
the offer. 

The third motivation, which probably guided most of their plea 

bargaining activity, involved the conciliator's desire to achieve 

substantive justice (see Miller et al., 1978: 233), to ensure that 

trial did not get in the way of treatment. In other words, the con-

ciliators wanted the accused to receive the treatment he required 

since he so desperately needed to be helped. More important, per-

haps, acquittal (unless the defendant was truly innocent) would 

simply teach the juvenile that he could get away with committing 

crime, which would make matters only worse. Escaping much needed 

treatment would only propel the youth to become a more hardened 

offender. wnen the defense resisted his plea bargaining the con-

ciliator offered to reduce the charge or to drop other offenses • 

When the prosecution balked the conciliator reminded him that he 

was obtaining a conviction. 
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Although only the conciliator actively sought plea negotia-

tion, the administrator did not overtly object to getting out of 

court at an earlier time which was possible if trial was avoided. 

The legalist did not seem, for the most part, to be eager to leave 

,~he courtroom. Plea bargaining also allowed the administrator to 

avoid making tough decisions (cf. Alschuler, 1976: 1102-1103). 

Particularly at transfer hearings the administrator sent out 

signals that he would like opposing counsel to resolve the case 

between themselves. Most of the deals the legalist accepted seemed 

to be ones that were beneficial to the juvenile's cause. If, in 

other words, it appeared the youth would do no better via trial 

the legalist ratified the plea bargain. 

All three types of judges actively engaged in negotiated and 

unilateral dismissals. One motivation seemed to dominate this acti-

vity: the desire to do the right thing for the defendant. Uni-

versally, the juvenile court judges were concerned about youths' 

passing through the system too quickly. Consequently, many efforts 

were made by the judges to dismiss cases against defendants at 

least where society's protection was not seemingly jeopardized 

thereby. In addition, dismissals often meant that all parties 

could leave the courtroom quickly which was important to the con-

ciliator and the administrator. 

B. The Obstacles 

There were actually so many obstacles to plea negotiation in juve-

nile court that it is somewhat amazing that any negotiated guilty pleas 

occurred there. The obstacles can be broken down into three major cate-

gories: structural deterrents; case-specific impediments at pretrial; 

221 

,« > • 

r"~l 

1 I 
t I 
~ I 
'I I 

\ I 

\ ' tl 
r ! 
• I 

! 
I 

,I 
! 

I ' i I 

I 
II 

[I 
1 ...... 1 

I I 
I 
I 

! 
tl 
1: J 
'I 11 

II 
tl . 

and, individuals' vetoing deals. 

1. Structural Deterrents 

The juvenile court's sentencing structure had a number of 

aspects about it that contributed to decreasing the amount of 

plea bargaining. First, all non-serious offenses that were 

the juveniles' first arrests were virtually guaranteed consent 

decrees (if not outright dismissals). Many cases fell into this 

group, thus depriving the plea negotiation pool of many potential 

deals. Had the special dismissal category of consent decree not 

existed many of the first offense auto thefts and commercial bur-

glaries (among other crimes) would have been ripe for plea bar-

gaining. Second, even relatively serious crimes, like robbery 

and burglary, were destined to end in probation for all first 

offenders. This sentence was attainable through either nego-

tiation or trial. On many occasions public defenders rejected 

proposed negotiations and pushed instead for trial (see Chapter 

9). The proposals were not inappropriate. The defense lawyers 

simply elected for a hearing, realizing that they had nothing to 

lose by contesting the case. Without a trial penalty, there was 

often no pressure to plea bargain. Third, the treatment mentality 

also defeated plea negotiation in the "free ride" context. A num-

ber of "free rides" went to an adjudicatory hearing because the 

defense knew it was unlikely that the youth would be hurt by a 

trial adjudication (as opposed to a guilty plea conviction). 

Illustration No. 35: The juvenile had been placed on 
intensive probation after he had allegedly committed 
the burglary that had brought him to court. The public 
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defender and the district attorney had agreed that 
the youth would remain on intensive probation but 
they disagreed as to the proper charge. Whereas 
the defense attorney wanted receiving stolen pro
perty the prosecutor insisted upon burglary. Un
able to reach accord, the public defender demanded 
trial. He confided that he had nothing to lose by 
rejecting the deal; the defendant would not receive 
a more severe sanction if convicted by trial. The 
defense lawyer said in this situation he wanted 
some benefit from the negotiation (like a charge 
reduction) instead of just giving the district at
torney an easy conviction. The case was eventually 
dismissed for lack of prosecution. 

Finally, juveniles were not allowed to maintain dependent status if 

they were adjudicated delinquent. Conviction meant the youth's 

ties to the Department of Public Welfare would be severed. The 

desire to avoid removing the child from DPW's care frequently pre-

vented plea bargaining's taking place since a plea negotiation 

would necessitate a delinquent adjudication. 

The court structure itself had a couple of features that most 

likely assisted the juvenile court in not being dependent upon plea 

bargaining. Perhaps the most salient factor was the lack of jury 

trials. There is no doubt that the juvenile court operated without 

the backlog and the delay that is typically associated with trial 

by jury in the criminal j~sti~e ~y~:~em. Trials in juvenile court 

were short, lasting an average of 25-40 minutes each. Therefore, 

nearly every ~ase making its way to the adjudicatory level in 

juvenile court could have been resolved by trial. 8 There was 

little, if any, pressure to plea bargain in juvenile court due to 

caseload pressure. 

The detention hearing operated with practically a bias against 

plea bargaining. Although the court was' concerned that a prima 

facie case be estabished, the primary focus of the detention 
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hearing was to examine the need for prolonging the youth's 

custody pending trial. The latter occupied so much of 

the court's attention that scores of otherwise dealable 

cases were forwarded to the adjudicatory stage (see Chapter 

9). Had case flow in the juvenile court been different 

(if detention hearing cases were sent to pretrial instead 

of to adjudicatory) much more plea negotiation would prob-

ably have occurred. 

2. Case-Specific Impediments At Pretrial 

Certain characteristics of cases that arose at pretrial (and 

sometimes at the trial level, too) made them unlikely to be re-

solved by plea bargaining. Serious incidents involving substan-

tial injury to the victim were likely to be continued for an ad-

judicatory hearing at pretrial even if the offense was the de-

fendant's first arrest. Despite the fact that the serious in-

jury cases nearly invariably ended in probation for first of-

fenders who were convicted via trial (suggesting they were 

actually dealable cases), the juvenile court functioned on some-

thing like an unwritten policy which held that violent offenses 

deserved an adjudicatory hearing. Racially-oriented crimes and 

'those receiving considerable publicity were treated similarly.9 

Although the disposition could very well be probation, the court 

(and particularly the district attorney) seemed to cast these 

crimes as inappropriate for plea negotiation at pretrial (see 

Jacob, 1973: 107; Heumann, 1978: 213-214). 
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Illustration No. 36: Three white defendants were 
charged with assaulting two black victims. The pub
lic defender, who was black, approached the district 
attorney, who was white, and asked for probation 
since this was the juveniles' first offense. The 
prosecution said that he had no problem with pro
bation but that a guilty plea was unacceptable. The 
mattHr required a trial, according to the district 
attorney. The youths were adjudicated after a trial 
and were placed on probation. 

Illustration No. 37: Two sets of parents had become 
quite upset at their children's victimization by four 
neighborhood teenagers. The victims had been verbally 
harassed and assaulted on one occasion. The parents 
attended a weekly conference the district attorney's 
office sponsored and demanded satisfaction. The four 
neighbors were brought into court. This was their first 
arrest. The public defender did not want the case to 
go any farther so he offered admissions for each of the 
accused in hopes of getting probation. The prosecutor 
was forced to turn down the proposal. The front office 
wanted a trial. Ironically, the case never went as 
far as an adjudicatory hearing. Judge F gave each de
fendant a consent decree and closed the matter at the 
next court listing. 

Sometimes a defendant at pretrial had other cases floating 

around at different stages of the c~urt process. For example, one 

case could be ready for trial and another not even scheduled yet 

for pretrial. Although on occasion all the juvenile's open mat-

ters were consolidated and plea bargained as a group, often the 

dispersion of cases prevented opposing cO'\1nsels' getting together 

and agreeing upon an informal solution to the youth's predicament. 

Finally, juveniles with bad records usually did not plea bar-

gain at the pretrial stage, irrespective of the severity of the 

crime. A youth in this situation would likely require a plan to 

be ruade for him by the probation officer. Since devising this 

plan would take some time and would likely involve commitment, 

the matter was ·routinely continued for trial, although at the 

adjudicatory level marly of these cases were ultimately negotiated. 

225 

·1 

1 
I 
1 
j 
I 

'1 
i 

.~ 
'1 
" 

r 
i ,; 

1 

A juvenile with little or no crimi~al history would often not have an 

opportunity to plea bargain at pretrial when his co-defendant had 

a bad record. Frequently, the latter spoiled the "good" youth's 

chance to negotiate a guilty plea because the entire case was for-

warded for trial. 

3. Individuals' Vetoing Deals 

Even if the system's structure or a feature unique to the case 

did not frustrate plea negotiation, there was still a good chance 

that one of the participants would block the effort to achieve a 

negotiated settlement. Each of the parties in juvenile court re-

jected a proposed plea agreement at some time or another. 

The conciliator, the administrator and the legalist were all 

prone to set aside a plea bargain and dismiss the case where the 

judge felt that the juvenile should not have a delinquent record. 

The judge usually made this move if the arrest was the youth's 

first, and if the child was dependent, too young, or had a good 

school report. 

Illustration No. 38: The prosecutor and the defense 
attorney agreed the accused should plead guilty to a 
residential burglary. The youth was to remain at a 
group home but his status was to change from dependent 
to delinquent. Judge E conducted a colloquy and ob
served that he was concerned about the child's losing 
his dependent classification. The district attorney 
argued that the juvenile could keep his current ad
dress even though he would be a delinquent from now 
on. The judge countered that after release from the 
group home, the youth would be on his own without DPW 
support. The judge withdrew the admission and entered 
a consent decree. 

Illustration No. 39: Two defendants were before Judge 
E at pretrial. The robbery charge was the first arrest 
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for each. The public defender and the district at
torney agreed that an admission would warrant proba
tion. The judge intervened, however, and instituted 
two consent decrees. One juvenile was 10 years old 
and the other was 11. Judge E noted the youths were 
too young to be adjudicated delinquent. 

Illustration No. 40: A youth with one ccnsent de
cree appeared at pretrial before Judge I. The charge 
was theft. Opposing counsel negotiated probation for 
a guilty plea. The judge rejected the deal and placed 
the defendant on a second consent decree. The youth 
had a good school background. 

Illustration No. 41: The prosecutor and defense coun
sel decided that a youth with one prior consent decree 
should be put on probation for a new theft arrest. Judge 
K, sitting at the adjudicator.y level, terminated the 
plea bargain and granted the child a second consent de
cree. The judge noted the youth's fine performance at 
school. 

------~--

At times the judge did not wait to reject a completed negotiation 

but instead preempted the development of a plea bargain by simply 

announcing that a probation-type case was being given a consent 

decree. 

Illustration No. 42: A twelve year old was accused of 
perpetrating a robbery, his first offense. Before the 
district attorney and the public defender could discuss 
the case, Judge E, who had already reviewed the defen
dant's file, declared that he was giving a consent de
cree because the juvenile was too young to be a delin
quent. 

Judges also exercised their nol pros power in cases dealing 

with juveniles who already had delinquent records. A number of 

times the judge threw out the plea bargain and dismissed the 

charge if the arrangement counsel had devised appeared detrimental 

to the youth. 

Illustration No. 43: A defendant with a couple of prior 
adjudications had a theft case before Judge A. The two 
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lawyers had worked out an admission for continued pro
bation and restitution. The arrangement was disclosed 
at the bar of the court. Judge A then called all parties 
into chambers. He explained that he did not want the 
child to have another conviction. The judge withdrew 
the petition and ordered restitution. 

At other times the judge negated the negotiation and sent the case 

to another listing if the juvenile seemed to be getting the worse 

of the deal. 

Illustration No. 44: Opposing counsel had negotiated 
a charge reduction where the youth would get proba
tion if he testified against an adult co-defendant. 
The judge would not accept the deal. He called coun
sel to sidebar and informed them he would never allow 
one accused to "dime" on another because then the for
mer's life would not be worth a dime. Judge I told 
the public defender that the district attorney was 
not giving her anything. The judge explained the most 
the prosecutor could establish was receiving stolen 
property and probation was a guarantee anyway. The 
defense lawyer had wanted to avoid a felony convic
tion. The judge gave the case another listing. Even
tually, another plea bargain occurred where the juve
nile pled guilty to receiving stolen property and was 
put on p'robation. 

The judge's reasoning in terminating a negotiated guity plea 

was not always solicitous of the juvenile's cause. Although serious 

assault cases were generally sent to trial, deals were infrequently 

made by opposing counsel. Often the judge rejected these arrange-

ments, saying serious crimes require trial. Sometimes the judge 

reacted to what he believed was a mistake by the district attor-

ney in that the latter had seemingly given away too much. The 

youth had, in other words, received too lenient a sentence. 

Illustration No. 45: A youth who had been committed to 
Southern Homes was charged with robbery. The public de
fender worked out a deal with the district attorney such 
tha~ the defendant would plead to receiving stolen pro-
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perty and be allowed to remain as committed. The prose
cutor went along with the arrangement because the com
plaining witness could not identify the perpetrator and 
the best the Commonwealth could prove was receiving 
stolen property. The district attorney did not expect 
a more restrictive commitment than the group home. Judge 
M became angry when the proposal was revealed in court. 
He refused to accept the negotiation, arguing that the 
juvenile should get a more serious commitment. The judge 
continued the case. The prosecutor told the public de
fender not to worry because the case would be negotiated 
at the next listing. The complaining witness failed to 
appear at the next listing, however, and the case was 
continued again. Mean~hile, the youth had been accepted 
at Glen Mills. The victim did not show at the third 
listing either and the case was withdrawn for lack of 
prosecution. 

Illustration No. 46: While AWOL from Cornwells Heights 
(open) the juvenile was involved with a theft. The de
fense attorney and the prosecutor arranged an admission 
in exchange for placing the defendant back in the Heights. 
Judge C objected to the youth's returning to the open 
setting. The probation officer had recommended the secure 
facility but the district attorney thought no judge would 
follow the report since only a theft had occurred. Judge 
C continued the case for trial before another judge. The 
juvenile was ultimately adjudicated delin.quent and sent 
to the secure setting. 

Passively, some of the legalists inhibited the development of 

negotiated guilty pleas because their negative attitude toward in-

formal settlements was well known. A major way in which all the 

legalists actively acted as an obstacle to plea negotiation was 

their conducting a colloquy. One purpose of the colloquy was to 

ferret out inappropriate agreements (see Chapter 10). The inap-

propriate deals were identi.fied by the legalists in two capaci-

ties. First, numerous juveniles broke down during the colloquy 

and expressed an ignorance about or an unwillingness to plead 

guilty. 

Illustration No. 47: A juvenile with one prior adjudi
cation was pleading guity to a burglary. Besides having 
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to pay restitution the youth's probation ~7as being 
continued but attending correctional group counsel
ing was an added requirement. The youth admitted com
mitting the act. During the colloquy, howElver, he 
stated he did not know he was pleading guUty. The 
judge asked the defendant if he wanted to admit or 
to go to trial. The juvenile responded tlrial. He 
was eventually convicted after an adjudicatol:y hear
ing. Interestingly, the probation officer recommended 
commitment to Glen Mills. Fortunately for the youth, 
Judge I refused to institutionalize him unless there 
was another adjudication. The disposition was inten
sive probation. 

Illustration No. 48: The public defender and the dis
trict attorney agreed the defendant needed neuropsychia
tric probation and that he should plead guilty to an in
voluntary deviate sexual intercourse charge. Everything 
proceeded smoothly until the judge did the colloquy. 
The youth refused to admit guilt. The case was continued. 
The proposed deal went through at the next listing. The 
juvenile did not have to admit because Judge M, who never 
conducted a colloquy, presided at the hearing. 

The second "problem" presented by a colloquy was the discovery that 

no crime (or at least an offense different from the one charged) had 

occurred. 

Illustration No. 49: An aggravated assault charge 
brought the juvenile to court. He had one prior ad
judication. The two lawyers bargained an admission 
for intensive probation. The judge suggested cor
rectional group counseling instead and all parties 
agreed. The public-defender conducted the colloquy 
which proceeded without any difficulty. The judge 
then asked the defendant if what the district at
torney had read (the facts of the case as written 
in the police report) was accurate. The youth an
swered in the negative. He then told a story that 
indicated self-defense was a possible defense. The 
judge entered a denial and sent the case to trial. 
The case was dismissed for lack of prosecution. 

Illustration No. 50: Judge I supervised the ~olloquy 
of the accused. who had pled guilty for probation. The 
charges were terroristic threats and harassment. After 
talking with the defendant and the complainant, the 
judge determined that no crime had taken place. He put 
the case in limbo to see if everything would calm down. 
Two months later the case was discharged. 
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Illustration No. 51: The youth was charged with at
tempted auto theft and he pled guilty to that offense. 
During a colloquy before Judge D, however, the juve
nile admitted trying to steal a tool box from inside 
the car rather than the car itself. The case went to 
trial where the defendant was adjudicated of the ori
ginal charge. 

The foregoing has demonstrated that judges regularly set aside, pre-

emptively cancelled and passively dissuaded the plea bargains that the 

defense and the prosecution had arranged or would have arranged. If 

anything, the defense att~rney and prosecutor each had even more 

reasons to object to a negotiated guilty plea. 

In the absence of a trial penalty, and without other prob-

lems like jury trial delays and caseload pressure, the defense 

lawyer had much maneuverablity in juvenile court. He frequently 

took advantage of this freedom and forced trials in situations 

in which neither the defendant's convictability nor the ultimate 

sentence was much in doubt. The defense attorney often had nothing 

to lose by going to trial, particularly in obvious probation cases, 

in "free rides," and in obvious commitment cases. If the prose-

cutor was not amenable to a charge bargain in any of these situa-

tions, the case often ended in an adjudicatory hearing. The rookie 

:/ 
public defender who wanted trial experience was able to capitalize 

upon the fact that he would not be penalized for fighting for his 

client, and consequently he turned down numerous offers from the 

judge and the district attorney. .The private attorney who did not 

not have working knowledge of the juvenile court usually either did 

not know he could bargain or did not know what constituted a good 

deal, and was thus prevented from working out arrangements with 

the prosecutor. Passively, defense lawyers blocked deals by failing 
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to appear in court. 

Even if the defense attorney had no vested interest in gaining 

trial experience~ and even if he knew the vagaries of plea negotia

tion in juvenile court, he still refrained from bargaining a guilty 

plea in a number of circumstances. In any case ~~'here the defense 

lawYer believed he had a good motion to suppress and/or a winable 

case, he usually pressed for trial. 

Illustration No. 52: The defendant was arrested for 
carrying a firearm. It was his first arrest and pos
sibly could have merited a consent decree. At the 
worst, the youth would be put on probation if con
victed at trial. The public defender decided to gam
ble losing the consent decree because he felt he 
could win a motion to suppress. The motion was 
granted and a directed verdict resulted. The pub
lic defender's gamble paid off. The juvenile would 
still be eligible for a consent decree for his next 
non-serious offense. 

Illustration No. 53: A burglary charge was the 
child's first arrest. The district attorney of
fered probation but the public defender refused. 
He thought he had a good motion to suppress. The 
motion was denied at trial, however. and the youth 
was convicted. Nevertheless, he received proba
tion. The def~nse had lost nothing by going to an 
adjudicatory hearing. 

Illustration No. 54: The prosecutor offered to 
withdraw certification and agree to Glen Mills fOT 
a plea of guilty. Counsel was suspicious at so 
generous a concession from the district attorney. 
The public defender then discovered that the com
plainant had failed to appear for a second time. 
Thinking he ha~ a winable case, the defense law
yer turned do~a the prosecutor's offer. At the 
next listing the case was·withdrawn for lack of 
prosecution. 

Juveniles who were dependent presented a problem for defense 

lawyers. They could not agree to plead guilty because the youth 

would lose his dependent status. The result was the same in cases 

in which the defendant refused to cooperate or denied complicity in 
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the crime. Plea bargaining was impossible when the defense 

attorney had not had an opportunity to intexview. the ac

cused and/or had no file on the defendant. Similarly, de-

fense counsel was unwilling to negotiate when the proba-

tion officer's plan was not complete because no one was cer-

tain what the ultimate sentence would be. 

Illustration No. 55: An auto theft case would have 
been an admission to criminal mischief but the pro
bation officer was not available and his treatment 
plan was not in the defendant's file. The public 
defender did not want to plead guilty under these 
circumstances. Two listings later the plea bargain 
was consummated. 

Not wanting to plead in the dark was also the reason behind 

the defense lawyer's reluctance to enagage in plea accommoda-

tion when a new or unfamiliar judge was presiding (see Heumann, 

1978: 197; Eisenstein and Jacob, 1977: 35). 

Probably the most typical reason the defense chose not to 

plea bargain was that the district attorney demanded too much 

(see Mather, 1979: 142). When the prosecutor was being "un

reasonable" either by requiring a certain type of commitment 

or by expecting admission to a specific number of or level of 

charges, the defense attorney simply elected trial. Many po

tential deals were lost due to opposing counsels' inability to 

achieve a common ground. 

Illustration No. 56: The district attorney approached 
the public defender and suggested that the defendant 
plead guilty to a reduced charge (theft instead of rob
bery) and allow .a referral to be made to Glen Mills. 
The defense lawyer refused the proposal. He felt the 
juvenile deserved one more chance on probation. The 
case went to trial and the youth was acquitted. 
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Illustration No. 57: Both attorneys agreed that the 
child deserved probation. The prosecutor was adamant 
that the accused plead guilty to burglary since that 
is what the evidence supported. The public defender 
acknowledged the juvenile's guilt but insisted that 
the latter merely received stolen property. No ac
cord was reached. ,The case was eventually dismissed 
for lack of prosecution. 

A handful of cases could not be plea bargained because of the de

fense lawyer's reaction to the type of crime involved (cf. Heumann, 

1978: 121). 

Illustration No. 58: The charge against the defendant 
was robbery. Ordinarily, the public defender would have 
no difficulty agreeing to a plea bargain. The victim in 
this case, however, was a decoy cop. The public defender 
admitted that he never negotiated a robbery of a granny 
squad.co~ even though he lost most of the cases. The youth 
in th~s ~ncident was adjudicated delinquent at trial. 

A couple of cases had to advance to an adjudicatory hearing because 

of the public defender's conflict of interest at pretrial. 

Illustration No. 59: Two juveniles were charged with at
tempt~d robbery, the first arrest for both. The public 
defender said he would plead both defendants for proba
tion but the two had conflicting stories so he could not 
give two admissions. The co-defendants went to trial and 
both were convicted. 

Finally, several times in a legalist's courtroom the defense 

lawyer explained he would have pled guilty if the juvenile would 

have survived the colloquy. 

Illustration No. 60: A youth with a substantial record 
was charged with burglary. The district attorney told 
the public defender he would go along with an admission 
to criminal trespass and a commitment to Glen Mills. The 
public defender was amenable to this deal but he knew the 
defendant would not get through the colloquy Judge I con
ducts after every guilty plea. The case had to go to trial. 
The juvenile was convicted of burglary and he was committed 
to Glen Mills. 
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Here, the colloquy cost the juvenile in that he ended up adjudicated 

for a more serious offense than that for which he could have plea 

bargained. 

The defendant was the source of blocking deals in several in-

stances. Numerous times the juvenile's failure to appear or his 

leaving court before his case was called unravelled a plea negotia-

tion his attorney had reached with the prosecutor. Fate sometimes 

penalized and sometimes rewarded the youth for his non-compliance 

in answering the court order to appear for trial. 

Illustration No. 61: The district attorney and pri
vate counsel worked out an admission for continued 
propation for the current burglary charge but the 
accused never showed. One month later the defendant 
made an open admission (the prosecutor in that court
room was known for not plea bargaining). He was com
mitted to Sleighton Farms. 

Illustration No. 62: The prosecutor and private coun
sel agreed that certification would be withdrawn if 
the youth pled guilty to burglary and did not challenge 
commitment to Cornwells Heights-secure setting. The 
defendant left court, however, and the negotiation fell 
through. The burglary charge was withdrawn at the next 
listing because the juvenile was incarcerated on another 
case. 

Most often the defendant vetoed the plea bargain in person. 

The juvenile simply refused to plead guilty. 

Illustration No. 63: The public defender had been able 
to reduce the burglary charge to crimin~l trespass; 
Since it was the youth's first arrest probation was a 
given. Although the defendant was caught inside the 
house and the defense lawyer felt fortunate to get the 
charge reduction, the accused would not admit guilt. 
The child was eventually adjudicated delinquent of bur
glary and was put on probation. Although the juvenile 
did not lose sentence-wise, the conviction was worse 
than it would have been via pl~a bargaining. 
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Illustration No. 64: The youth was charged with two 
counts of robbery. The judge summoned the lawyers to 
chambers and told defense counsel if the accused pled 
guilty he would go to Sleighton Farms. The public de
fender wanted this deal because the commitment could 
have been worse and there was an open robbery charge 
which would hopefully fade into oblivion. The juve
nile refused to admit. He lucked out, however, as 
all three robberies were later withdrawn for lack of 
prosecution. 

Again, fate varied and allowed the defendant to fare better or 

worse for his recalcitrance in denying guilt. In one interesting 

case the youth's mistaken interpretation of guilt proved fortunate 

in allowing him to escape criminal liability. 

Illustration No. 65: The public defender offered the 
defense attorney an admission to burglary provided 
that the juvenile was allowed to remain at Forestry 
Camp. The defense lawyer was certain the district 
attorney had a sure win case and the former wanted 
to ensure that the commitment was not changed. The 
defendant did not want to plead guilty, however. He 
said he was outside the building and took stuff 
handed out the window so, therefore, he felt not 
guilty. The public defender told the youth his ana
lysis was incorrect. The case went to trial and ended 
in the judge's sustaining the defense's demurrer. The 
prosecution could not even establish receiving stolen 
property. 

Sometimes the aCHsed did not deny guilt per se but still re-

fused to plead guilty because he did not like the state's offer. 

Illustration No. 66: The district attorney proposed that 
the defendant plead guilty and accept placement at the 
open facili'ty at Cornwells Heights. Counsel accepted be
cause conviction seemed a certainty, and, although the 
probation officer had recommended the open part of the 
Heights, the defense lawyer felt the secure unit was pos
sible if the case went to trial. The juvenile did not 
want to go to the Heights, open or secure, and consequently, 
he turned down the prosecutor's proposal. An adjudicatory 
hearing before Judge resulte~~~The youth was sent to the 
open section at the Heighte~~Counsel was relieved that 
the judge was not irritated by the trial (in an obviously 
guilty case) and had followed the probation officer's re
commendation. 
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Similarly, some deals fell through because the defendant was un
willing to pay restitution or to testify against a co-defendant. 

An insistence of innocence or an unwillingness to abide by the 
provisions of the plea bargain were usually the reasons that parents 
demanded that their children pe given an adjudicatory hearing. As 
in the previous examples tlie parental veto sometimes hurt and some-
times helped the accused. 

Illustration No. 67: The complainant lived in New York. 
The prosecutor felt she would not return for trial. Con
sequently, he offered the accused a consent decree even 
though the youth's first arrest was a robbery. The juve
nile's mother protested this arrangement and declared her 
boy had done nothing wrong. She insisted the child be given 
a trial. The victim did appear at the second listing of the 
case and her testimony helped convict the defendant. 

Illustration No. 68: The juvenile was on probation for a 
previous adjudication. He was implicated in a neighborhood 
fight, involving a serious injury. The defense attorney ac
cepted the prosecutor's offer for intensive probation. The 
defendant's mother rejected the deal, however. She announced 
the victim was actually the instigator. The defendant was 
saved an adjudication as the case was later withdrawn for 
lack of prosecution. 

The prosecutor in juvenile court did not have to work under the 

constant fear that each defendant might demand trial by jury. He 

did not have to labor with trials that lasted days or weeks~ Con-

sequently, the district attorney, like the defense attorney, had 

considerable freedom in picking which cases would be negotiated 

and which would be litigated. Of course, sometimes he was ignored 

altogether while the defense lawyer and the judge decided the out-

come of a case. 

Most of the plea bargains that the prosecutor rejected involved 

a defense attorney who would not cooperate sufficiently. Usually, 
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the district attorney want~d the defendant committed while the 

defense lawyer wanted the youth to remain on probation. 

Illustration No. 69: The public defender offered the 
district attorney an admission on-the-nose to aggravated 
assault for continued probation. The defense attorney 
feared the possibility of institutionalization. The prose
cutor wanted commitment and would accept only an open ad
mission. The case went to trial and the defendant was found 
not guilty. 

Illustration No. 70: The lawyers from Illustration No. 69 
interacted in a robbery case three hours later. The public 
defender made the same offer. The district attorney again 
refused but this time he was more reluctant to refuse because 
he "got burned" in the morning. The case ended in a guilty 
verdict, however, and the youth was committed to Glen Mills. 

In serious cases the problem was not necessarily an inability for 

the two sides to reach agreement but rather the prosecutor wanted 

the judge to hear the facts. 

Illustration No. 71: The robbery and aggravated assault 
incident was the youth's first arrest. Although it was 
a very serious offense, probation was not in doubt. The 
defense attorney offered the prosecutor an admission for 
probation. The district attorney rejected the deal be
cause he wanted the judge to hear the case. Twenty 
youths had beaten four victims, three of whom ended up 
in the hospital. The defendant was adjudicated delin
quent and was put on intensive probation, a rare skip 
over regular probation. 

Similarly, the prosecutor was reluctant to negotiate cases 

which had attained notoriety: racial incidents or highly pub-

licized offenses. Teacher assaults and elderly victims crimes 

were, for the most part, also earmarked for adjudicatory hearings 

rather than for guilty pleas. The district attorneys who staffed 

the special rape unit seemed somewhat prone to litigate. Although 

they were observed negotiating pleas, these attorneys appeared 

to act as though they were sent to juvenile court to try cases, 
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not to reach compromises with defense lawyers. If a prosecutor knew 

a defendant from past experience or dealt particularly effectively 

with a specific type of crime or procedure (like certification), he 

might be specially assigned to a case. In this situation the 

specially assigned case dominated the district attorney's case

load, although he continued to work on other cases. It seemed as 

though the prosecutor usually put so much time and effort into 

one case that he was not willing to plea bargain it away. Also 

not anxious to negotiate guilty pleas were the newly appointed 

district attorneys who wanted to. gain invaluable trial experience. 

A number of times the district attorney had tentatively made 

a plea negotiation only to find out that the defendant's record 

was worse than he had throught, making the plea bargain unaccept

able. 

Illustration No. 72: A juvenile who had been incar
cerated at Sleighton Farms was involved in a burglary. 
The public defender nearly executed a remarkable deal 
where the youth would plead gUilty and be allowed to 
remain as committed. Before announcing the plea bar
gain at the bar of the court the prosecutor discovered 
the defendant had two other open cases. All matters 
were consolidated for trial. The juvenile was con
victed and was sent to Cornwells Heights. 

Regardless of the severity of the crime or the nature of the youth's 

record, the district attorney was unwilling to plea bargain when 

the complainant opposed such a course. 

Illustration No. 73: Two defendants were charged with 
their first offense, a burglary. This would have been 
a probation case at pretrial but the complainant had 
called the district attorney's office and declared she 
wanted a trial. Judge J presided at the ad.judicatory 

. level. He deferred adjudication to see if the juveniles 
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would perform community involvement action. Both were 
good students. Eventually, the deferred adjudications 
turned into consent decrees. 

Illustration No. 74: The defendant had made a deal to 
admit to auto theft and to go to the secure unit of 
the Heights in return for the prosecutor's withdrawal 
of certification. The complainant informed the public 
defender that she did not want the youth put away. The 
defense attorney asked for and received a withdrawal of 
the admission. The youth pled guilty to receiving stolen 
property at the next listing and was allowed to remain on 
after-care probation. The victim would not prosecute. 

Illustration No. 75: The public defender tried to con
vince the district attorney to accept an admission of 
guilt and an offer of restitution because she feared 
the prosecutor might push for certification. The de
fendant had already been to Cornwells Heights-secure. 
The probation officer supported the defense lawyer's 
request. The prosecutor talked to the complainants. 
They refused restitution and demanded that the youth 
be put away. Then the district attorney decided to 
go for certification. One month later certification 
was denied by Judge A who worked out an admission for 
commitment to a state-run facility in the western part 
of Pennsylvania. 

Finally, the prosecutor blocked a plea bargain when it hurt him 

strategically. That is, the district attorney would sometimes re-

fuse to negotiate because he did not want to divide two co-defendants. 

Illustration No. 76: A burglary charge brought two defen
dants into court. For one youth this was his first arrest. 
The other juvenile was experiencing his sixth arrest. Four 
previous offenses had beeR nol prosed and the fifth was 
given a consent decree because the accused was dependent. 
He was currently subject to a dependent commitment to St. 
Francis. The prosecutor explained that he would have of
fered probation to the first defendant but splitting the 
two juveniles would have made conviction of the second 
defendant difficult. The d~strict attorney wanted a delin
quent commitment for the veteran criminal. Both cases pro
ceeded to an adjudicatory hearing before Judge A. He with
drew the case against the first-time offender and he gave 
a second consent decree to the other youth, who was allowed 
to remain at St. Francis under a dependent commitment. 

Another obstacle to plea negotiation came from the probation 

officer who did not directly veto deals but instead provided in-
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formation or a sentence recommendation that occasionally served 

as a catalyst in others' dismantling a plea bargain. 

Illustration No. 77: A youth who was on probation for 
one previous adjudication was charged with burglary. 
The case was at pretrial and opposing counsel had agreed 
to an admission to a reduced charge (theft) in exchange 
for continued probation. Before the court accepted the 
negotiation, the defendant's probaticn officer entered 
the courtroom and announced her intentions to file a 
motion for violation of probation. The district attorney 
immediately declared a need for trial in this burglary 
case. The defendant was adjudicated delinquent at trial 
and was committed to St. Gabriel's Hall. 

Illustration No. 78: An auto theft brought the accused 
to court. The prosecutor and the public defender ar
ranged an admission for probation with correctional group 
counseling. The probation officer walked into court be
fore the deal was formalized and informed everyone of a 
hew arrest. The judge said the auto theft would have to 
go to trial. Ultimately, the defendant pled guilty to 
unauthorized use of auto and was incarcerated at Sleighton 
Farms. 

The probation officer's presence was definitely felt the few times 

he chose to intervene into the court process. 

The fina~ plea bargaining obstacle in the veto category stems 

from the institutions. The admission personnel for the juvenile 

facilities occasionally frustrated plea negotiation by refusing to 

accept a poten.tial candidate or by locking its doors to a former 

client who committed an offense while AWOL or on furlough. 

Only a very few non-negotiated guilty pleas encountered any 

barriers and when they were stopped it was the judge who did the 

. 10 blocking. The judge usually rejected a non-negotiated guilty 

plea because of the severity of the case or because commitment was 

involved. 
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Illustration No. 79: Th4i! public defender tried to enter 
an admission to the aggravated assault charge before 
Judge F, fearing the latter would commit the defendant 
to Cornwells Heights if he heard the facts of the case. 
The judge refused the guilty plea because of the severity 
of the crime. He disqualified himself and said the youth 
should be certified. Three months later the juvenile 
walked due to lack of prosecution. 

Illustration No. 80: The public defender announced to 
Judge G that he had not talked to the district attorney 
but he wished to plead guilty to the robbery charge 
against the defendant. At once the prosecutor noted her 
objection to probation. Then the judge said he would 
have to withdraw the admission because he will not take 
one where commitment is possible. Eventually, the ac
cused pled guilty and was institutionalized at Glen 
Mills. 

Illustration No. 81: A youth with two prior adjudica
tions had an open burglary case. Neither the district 
attorney nor the judge would accept an admission for 
continued probation. The defendant's mother wanted the 
juvenile placed because he was getting into too much 
trouble. Judge E did not want to accept an admission 
since commitment was necessary. He said he felt con
stitutionally restricted from accepting a guilty plea 
that leads to incarceration. Two weeks later the ac
cused pled guilty before Judge M and was sent to St. 
Gabriel's Hall. 

Although the judges seemed to object to the appearance of "slamming" 

a juvenile who had made an open guilty plea (by putting the child 

in an institution), the objection tended to disappear once the de-

fense attorney and the prosecutor plea bargained and agreed that 

incarceration was the proper solution for the juvenile who pled 

11 guilty. 

In one case a non-negotiated guilty plea was set aside be-

cause of an inherent deficiency in the defendant. 

Illustration No. 82: The two counts of burglary repre
sented the juvenile's third arrest. The prior two arrests 
were adjusted at intake. The public defender asked Judge 
E for a sidebar conference. The former explained that the 
defendant had a learning disability which stemmed from 
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his father's hitting him on the head with a board 
several years ago. The public defender's office had 
asked DPW to plan. The district attorney said the 
youth could admit while the judge deferred adjudi
cation to get the probation officer to plan. The 
defense attorney was amenable to this but the judge 
did not want to take a guilty plea from a thirteen 
year old with mental problems. Later, the youth was 
adjudged dependent over the prosecutor's objections. 

No other juvenile was found to be incompetent to plead guilty. 

The detention hearing was one of the most formidable obstacles 

to dismissal bargaining. Cases that would be ripe for dismissal 

at other levels were contined for trial at the detention stage 

because resolving the case was of limited importance at this pro-

ceeding. Usually, the defense lawyer grabbed at the opportunity 

of a dismissal. The only time there was hesitation was when a 

consent decree was involved. A consent decree was not a total 

dismissal since it constituted the first step on the disposi-

tional ladder and ordinarily forced even the next non-serious 

offense to be a probation case. Defense counsel learned, some-

times the hard way, that a consent decree was usually a worthy 

gamble, however. 

Illustration No. 83: The juvenile had been offered a 
consent decree at pretrial in an aggravated assault 
case. The public defender turned it down because the 
defendant's mother announced that she was going to 
settle the matter through restitution with the com
plainant. The public defender believed the case would 
be dropped altogether. and would result in no more than 
a consent decree even if the case went to trial. The 
restitution arrangement fell through and the matter 
was resolved by trial before Judge K. The youth was 
adjudicated delinquent and put on probation. Judge K 
was a replacement judge and was not a consistent com
pensator like his peers. 

When the defense lawyer had what he thought was a winable case 

243 

:". 

(via either a motion to suppress or lack of evidence/prosecution) 

he was often tempted to push for trial even though he had been 

offered a consent decree (see Chapter 9). Dismissal bargaining 

broke down also when either party thought the other was asking 

for too much. 

Illustration No. 84: A youth was at the adjudicatory 
level charged with five offenses. The public defender 
offered prosecutor a commitment deal in which the de- . 
fendant would plead guilty to two crimes while the re
minaing three would be withdrawn. The district attorney 
countered with a proposal in which the juvenile would 
admit to three charges in exchange for dismissal of two 
petitions. The two sides could not come to terms. :he 
entire matter was continued to another listing. Ult1mate
ly, the child was convicted of one of the offenses (one 
was not guilty and three were lack of prosecution) and 
was institutionalized. 

The defendant acted as a barrier to dismissal negotiation when 

he failed to appear in court and when he refused to provide a 

service the district attorney wanted. Most often it was resti

tution and testimony to which the juvenile objected. The victim 

prevented a few cases from ending in dismissal bargaining by de

manding that the matter be resolved by trial or by opposing the 

extension of leniency to the perpetrator. DPW stymied dismissals 

in a number of cases by refusing to take the defendant back in 

its care. Finally, the prosecutor and the judge resisted giving 

a consent decree or a nol pros either when the offense appeared 

too serious for a dismissal or when the defendant did not seem 

to deserve a break. 

In all there were a variety of people and circumstances which 

served as obstacles to mitigated justice in juvenile court. There 

were so many impediments, in fact, it is a wonder that any nego-

tiation occurred in that forum. 
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FOOTNOTES 

1 The other factor which influenced the transfer decision was 
the youth's institutional record. 

2 It should be pointed out that some of the reasons behind non-
negotiated guilty pleas cannot be transferred to plea bargaining. For ex
ample, defense attorneys would not consummate a complete sentence deal 
with the prosecutor in the hope of securing leniency from the judge as in 
plea accommodating because the charge and/or sentence concessions would 
have already been granted by the d.istrict attorney. To the same effect, 
defense counsel would not plea bargain in order to achieve a more ef
fective voice at disposition (as in factual and tailored guilty pleas) 
because the negotiated character of the guilty plea eliminates the oppor
tunity for counsel to highlight the defendant's contrition as the only 
reason the defendant pled guilty. 

3 Similarly , many defense attorneys argued they plea bargained 
some cases in order to maintain credibility with the judge by contesting 
only real disputes. 

4VerY often the complainant grew dissatisfied with 
court after making three or four visits to court only to have 
continued. By the time a fifth visit was necessary the victim 
decided prosecution was not worth the effort. 

juvenile 
the case 
frequently 

5Sometimes plea bargaining spared the victim the necessity of 
recalling the details of the crime. 

6Even if the youth was in court for the third or fourth time, 
as long as the crime was not violent, the child was not likely to be com
mitted. Rather, some brand of probation (e.g., intensive or correctional 
group counseling) was the probable sentence. Knowing this, the prosecutor 
plea bargained many of these cases, claiming that he would not do any better 
at trial. 

7 Although racking up felony convictions did not serve to establish 
the youth's having a bad institutional record, which was an important criter
ion for transfer, at least the juvenile could be shown to be a dedicated cri
minal if numerous crimes were attributed to his record. 
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8 Without pretrial's weeding out cases it would have been diffi-
cult to give every juvenile court case a trial. 

9Although race-related offenses were usually destined for trial, 
one racial incident actually promoted plea bargaining. The case involved a 
simple assault. Ordinarily, a crime of this sort warranted a consent decree. 
The prosecutor emphasized the seriousness of the racism rather than of the 
crime itself and convinced the defense attorney that the case merited pro
bation. The defense lawyer agreed and his client pled guilty. 

10 The prosecutor never turned down a guilty plea that was not ne-
gotiated. The district attorney did not have to surrender anything (charge
or sentence-wise) when he had not negotiated the guilty plea. It would not 
make sense for the defendant or the defense counsel to stop a non-negotiated 
guilty plea since, by definition, the defense would have had to take the 
initiative in offering this type of guilty plea. 

11 Many admission for commitment deals were accepted by the judges. 
In all, there were 74 such plea bargains. 
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CHAPTER 9: THE PLEA NEGOTIATION PROCESS IN JUVENILE COURT 

A. Networks and Exchanges 

/7 ;/ 

There were many networks through which plea negotiation was channeled 

in juvenile court. The judge worked sometimes with just the juvenile, 

sometimes only with defense counsel, and sometimes with b'oth the prose

cutor and the defense attorney. Besides these three possibilities, de

fense counsel and the district attorney frequently worked together 

without the judge's interference. Unless the judge was a conciliator, 

the defense lawyer was usually the initiator of the negotiation. Of 

course, the trademark of the conciliator was to launch informal settle

ments by his own initiative (see Chapter 7). Rarely did the prose-

cutor make the first move in offering a dea~ (see Mather, 1979: 56). 

When the defense attorney struck out with the district attorney he 

often approached the judge; particularly if the latter was a conciliator, 

with a proposal. 

There was also a variety in the exchanges that took place among the 

three main actors while negotiating a case. The first type of exchange 

was the "benevolent." Here, both the defense attorney and the prosecu

tor (and maybe the judge) felt that the defendant needed what was being 

done for him. In other words, the disposition package the parties 

negotiated was particularly well-suited to the juvenile's situation; 

the treatment imperative ,Controlled this interaction. Simila'( to the 

benevolent was the "coopElrative" exchange, where counsel agreed to 

negotiate because they concurred in what the case was worth (see Utz, 

1978: 7). The lawyers in this circumstance were not necessarily 

swayed by the child's "needs" per see Rather, they were influenced 
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by the dispositional structure which very often predetermined the 

sentence a youth would receive as a result of his offense. Again, 

similarity was noted in the "inevitable" exchange in which negotia-

tion was achieved because both sides believed the results would 

be the same with or without trial, which rendered the latter point-

less. The concern, here, was not to waste time or effort; there was 

no necessary agreement that the defendant deserved the sentence he 

was allocated or that the case was worth the proposed disposition. 

The two remaining exchanges were quite different from the pre-

vious three. The "adversary" was based on the prosecutor's and the 

defense attorney's each attempting to accomplish the best results 

for his own cause. This represented the typical concession situa-

tion where the prosecutor avoided acquittal while the defense lawyer 

avoided conviction on the maximum charge and/or the maximum sentpnce. 

Multiple charge cases where each side surrendered on two or three 

cases to earn victory in another two or three cases were perhaps the 

most obvious examples of the adversary classification. Finally, the 

"mandatory" exchange occurred when the judge basically forced a deal 

down the throats of the defense attorney and/or the district attor-

ney. In effect, the judge took over the course of the case and 

singlehandedly decided its fate. 

B. Overview Of Case Resolution By Court Stage 

More cases were resolved at the pretrial level in this study 

than at the other three stages combined. Table #1 reveals the num-

erical superiority the pretrial level experienced. 
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TABLE III 

RESOLVED CASES BY COURT STAGE 

Stage II of Cases 

Pretrial 2,430 
Detention '841 
Certification 100 
Adjudicatory 1,176 

TOTAL 4,547 

% 

53.4 
18.5 
2.2 

25.9 

100.0 

It is not surprising, then, that pretrial dominated much of the miti-

gated justice activity transpiring in juvenile court. 

The majority of negotiated guilty pleas was tendered at the pre-

trial stage. Table #2 demonstrates this and shows that, although the 

adjudicatory hearing was a distant second in that category it actually 

dominated as the level in which non-negotiated guilty pleas occurred. 

TABLE 112 

GUILTY PLEAS BY COURT STAGE 

Negotiated Non-Negotiated Total 

Stage II of Cases % # of Cases % II of Cases % 

Pretrial 543 59.2 16 15.4 559 54.7 
Detention 48 5.2 2 1.9 50 4.9 
Certification 32 32.1 0 32 3.1 
Adjudicatory 295 3.5 86 82.7 381 37.3 --
TOTAL 918 100.0 104 100.0 1,022 100.0 

Despite the fact that most of the guilty pleas in the study were of-

fered at pretrial, that stage of the court process ranked only third 

with respect to the percentage of cases that were resolved by guilty 

pleas. Table #3 discloses this material. 
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TABLE #3 

PERCENTAGE OF CASES RESOLVED BY GUILTY PLEAS 

Negotiated Non-Negotiated Total 

Stage II of Cases % of Cases % of Cases 

Pretrial 22.4 .7 23.1 
Detention 5.7 .2 5.9 
Certification 32.0 32.0 
Adjudicatory 25.1 7.3 32.4 

Similarly, consent decrees, which were by definition negotiated 

dismissals, were most likely to be granted at pretrial. The actively 

and passively bargained and virtually unilateral consent decrees took 

place with greater frequency at pretrial than at any other stage. Table 

#4 reveals where consent decrees were given. 

TABLE #4 

CONSENT DECREES BY COURT STAGE 

Actively Passively Virtually 
Bargained Bargained Unilateral Total 

/I of Cases % II of Cases % II of Cases % II of Cases 

Pretrial 54 53.5 500 90.4 39 54.2 593 
16.7 38 Detention 1 1.0 25 4.5 12 

Certification 
95 Adjudicatory 46 45.5 28 5.1 21 29.1 

TOTALS 101 100.0 553 100.0 72 100.0 726 

Consent decrees accounted for the highest percentage of resolved cases 

at pretrial. At no other level did consent decrees amount t.q as much 

as 10% of the caseload, as is indicated in Table #5. 
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81.7 
5.2 
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100.0 



TABLE tl5 

PERCENTAGE OF CASES RESOLVED BY CONSENT DECREES 

Actively Passively Virtually 
Bargained Bargained Unilateral Total 

Stage % of Cases % of Cases % of Cases % of Cases 

Pretrial 2.2 20.6 1.6 24.4 
Detention .1 3.0 1.4 4.5 
Certification 
Adjudicatory 3.9 2.4 1.8 8.1 

The nol pros, whether negotiated or non-negotiated, occurred most 

often at the adjudicatory h.earing. Table 116 shows where this type of 

mitigated justice activity was likely to occur. 

TABLE 116 

NOL PROS BY COURT STAGE ,. 

Negotiated Non-Negotiated Total 

Stage 1/ of Cases % If of Cases % 11 of Cases '" 10 

Pretrial 22 15.0 120 35.8 142 29.5 
Detention 17 11. 6 79 23.6 96 19.9 
Certification 8 5.4 8 2.4 16 3.3 
Adjudicatory 100 68.0 128 38.2 228 47.3 

TOTALS 147 100.0 335 100.0 482 100.0 

The adjudicatory stage had the highest percentage of cases settled by 

the nol pros as disclosed in Table 117. 

TABLE tI7 

PERCENTAGE OF CASES RESOLVED BY NOL PRO~ 

Stage 

Pretrial 
Detention 
Certification 
Adjudicatory 

Negotiated 

% of Cases 

.8 
1.8 
8.0 
8.3 

Non-Negotiated 

% of Cases 

5.0 
9.6 
8.0 

11.1 

Total 

% of Cases 

5.8 
11.4 
16.0 
19.4 

Finally, pretrial produced the most cases that were declared to 

need trial. Table 1/8 substantiates that most decisions to pursue trial 

emanated from this stage. 
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TABLE 118 

TRIALS BY COURT STAGE 
Stage /I of Cases 7-
Pretrial 1,136 49.0 
Detention 657 28.4 
Certification 52 2.2 
Adjudicatory 472 20.4 

TOTAL 2,317 100.0 

Nevertheless, the detention hearing was the stage that witnessed the 

highest percentage of cases that were resolved by seeking or using 

trial. Table 119 demonstrates the percentage of cases in which trial 

was thought necessary at the various court levels. 

TABLE 119 

PERCENTAGE OF CASES RESOLVED BY TRIAL 

.Stage 

Pretrial 
Detentipn 
Certif:i:cation 
Adjudicatory 

% of Cases 

46.8 
78.1 
52.1 
40.1 

Mitigated justice entails negotiated and non-negotiated guilty 

pleas (except straight guilty pleas), and bargained and unilateral 

dismissals. Table 1110 identifies pretrial as the court stage from 

which a majority of the mitigated justice-related cases emanated. 

TABLE 1110 

MITIGATED JUSTICE CASES BY COURT STAGE 

Stage % of Cases 7-

Pretrial 1,292 58.1 
Detention 183 8.2 
Certification 48 2.2 
Adjudicatory 701 31.5 --
TOTAL 2,224 100.0 
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Although pretrial dominated the mitigated justice business numbers-

wise, the adjudicatory hearing witnessed the highest percentage of 

its cases settled under the auspices of roitigaged justice. Table #11 

confirms this statement. 

TABLE 1111 

PERCENTAGE OF CASES RESOLVED BY MITIGATED JUSTICE 

"Stage 

Pretrial 
Detention 
Certification 
AdJudicatory 

i. of Cases 

53.2 
21.8 
48.0 
59.6 

So, despite the fact that pretrial was designated as the clearinghouse 

for cases deemed eligible for informal removal from the juvenile justice 

system, the adjudicatory hearing actuall~ resolved more of. its cases via 

the discretionary network of mitigated justice. 

1be Pretrial Hearing 

Pretrial combines the adult court preliminary hearing and arraign-

ment.. A judge presides over the operation and verifies both the pres-

~~ce of probable cause to believe the defendant committed the offense, 

and the accusedis plea. The pretrial hearing in Philadelphia's juve-

nile court is distinctive, however, in that it was specially imple-

men fed to remove cases that did not require trial from further pro-

ce,ssi.ng in the court system. Pretrial was designed, then, to deter-

mine ~hether a case could be resolved without having to resort to an 
I', 

adjudicatory hearing. One factor that likely assisted the informal 

settlement of cases at pretrial was the customary absence of the com-

plainant. Unless the case involved a private compla:i.nt or affidavit 

the victim did not appear at pretrial. Thus, there was no pressure 
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from the complainant to resolve the issue in a formal manner. Table 

#12 reveals what happened to 3,478 cases that were handled by 6 judges 

in pretrial during 77 days of observation. 

Disposition 

Continued 

TABLE 1112 

PRETRIAL DISPOSITIONS 

/I of Cases 

750 
Disposition/Motion/Review 184 
Dismissed 114 
Resolved 2,430 
TOTAL 3,478 

% 

21.5 
5.3 
3.3 

69.9 

100.0 

Cases were usually continued at pretrial because the accused did 

not receive proper notice and failed to appear in court. In all, 750 

cases had to be given another pretrial date. Another 184 cases in-

volved sentencing or a motion or review hearing. Thus, the issue was 

not "alive" in these situations; the mel.tter had already been resolved 

and did not belong in the core of the study. Also excluded from the 

body of the research were 114 cases that were dismissed due to either 

a lack of evidence or a lack of speedy prosecution. These cases were 

excluded because the prosecutor could not go to trial even if he had 

wanted to. The cases legally died prior to trial; they were screened 

out of the juvenile justice system. Finally, 2,430 cases were resolved 

at pretrial in the manner indicated in Table #13. 

'l'i;J3LE 1113 

CASES RESOLVED AT PRETRIAL 

Disposition i! of Cases i. 

Goi1}g to Trial 1,136 46.8 
Negotiated Guilty Pleas 543 22.3 
Non-Negotiated Guilty Pleas 16 .7 
Consent Decrees 593 24.4 
Nol Pros 142 5.8 
TOTAL 2,430 100.0 
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The court's objective to informally settle cases was successful ac-

cording to this distribution. Over half(53.2%) of the cases resolved 

at pretrial were able to be completed without pushing the matter 

towards a trial. 1 

When a guilty plea was tendered by a juvenile at pretrial it was 

most likely the product of negotiation. Only 16 (or 3%) of the guilty 

pleas at this stage were offered without any bargaining. Table 1114 

depicts the non-negotiated pleas of guilty recorded at pretrial. 

TABLE 1114 

NON-NEGOTIATED GUILTY PLEAS AT PRETRIAL 

~ # of Cases ! 
Factual 8 50.0 
Timed 6 37.5 
Straight 2 12.5 

TOTAL 16 100.0 

Bargaining for guilty pleas took place between the judge and the juve-

nile when the conciliator (Judge G) presided. Otherwise, the defense 

attorney and the prosecutor negotiated whenever the administrator or 

the legalist sat in pretrial. The negotiation ordinarily occurred at 

the bar of the court after the facts of the case had been read by the 

district attorney. The entire process typically lasted between one 

and three minutes, which included both any discussion between counsel 

(or between the judge and the juvenile) and the advice defense counsel 

gave the accused before pleading. The plea bargaining at pretrial 

usually entailed probation and only rarely ended in the juvenile's 

2 being incarcerated, as indicated in Table #15. 
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TABLE 1115 

PLEA BARGAINS AT PRETRIAL 

~ 
Probation 
Commitment 
Remain As Committed 
Disposition To Another Judge 

TOTAL 

II of Cases 

496 
10 
32 

5 

543 

% 

91.3 
1.8 
5.9 

.9 

99.9 

Unlike guilty pleas, consent decrees at pretrial were usually not 

actively negotiated. Table #16 shows how consent decrees were granted 

at pretrial. 

TABLE IIi6 

CONSENT DECREES AT PRETRIAL 

~ if of Cases % 

Actively Bargained 54 9.1 
Entitled/Passively Bargained 500 84.3 
Virtually Unilateral 39 6.6 

TOTAL 593 100.0 

Only 54 of the 593 consent decrees (9.1%) at pretrial were actively bar-

gained. The negotiation process for consent decrees resembled that used 

in pleading guilty, except that the judge was not often involved in con

sent decree bargaining. Most often the negotiation concerned eviden-

tiary problems, restitution or the juvenile's deserving a "break." Table 

#17 discloses the distribution of actively bargained consent decrees at 

pretrial. 

TABLE /117 

ACTIVELY BARGAINED CONSENT DECREES AT PRETRIAL 

Reason II of Cases % 

Evidence 18 33.3 
Restitution 15 27.8 
Deserved 12 22.2 
Testimony 3 5.6 
Dependent 5 9.3 
Counseling 1 1.8 

TOTAL 54 100.0 
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Most of the consent decrees at pretrial were from the entitled/passive 

bargain category. The 500 dismissals of this sort amounted to 84.3% 

of all consent decrees given at pretrial, and 90.4% of all entitled 

consent decrees observed in the study. The remaining 39 virtually 

unilateral consent decrees were granted mainly because the youth was 

dependent or very young as Table #18 demonstrates. 

TABLE 1118 

VIRTUALLY UNILATERAL CONSENT DECREES AT PRETRIAL 

Reason # of Cases % 

Dependent 15 38.5 
Very Young Accused 16 41.0 
Accused Doing Well 3 7.7 
Mental Health 3 7.7 
N Ps Recommended 2 5.1 

TOTAL 39 100.0 

The nol pros dismissals at pretrial were also infrequently bar-

gained. Only 22 of the 142 nol pros cases (15.5%) at pretrial were 

negotiated. Like consent decree bargaining, nol pros negotiation re-

sembled plea negotiation except that the judge was not usually a par-

ticipant in nol pros bargaining. Table #19 reveals that usually a 

dismissal was exchanged either for a guilty plea to another charge 

or for cooperation in a motion/review/disposition deal. 

TABLE 1119 

Reason 

NEGOTIATED NOL PROS AT PRETRIAL 

II of Cases 

Guilty Plea 
Motion/Review/Disposition 
Restitution 
Dependent 
Counseling 

TOTAL 
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10 
5 
3 
2 
2 

22 

.. 

% 

45.5 
22.7 
13.6 
9.1 
9.1 

100.0 

The typical nol pros case at pretrial was defendant-oriented. More 

than 50% (74 of 142 cases, or 52.1%) of the nol pros dismissals at 

this stage stemmed from sympathy for the accused. The 74 dismissals 

of this type at pretrial amounted to 54.4% of all defendant-oriented 

dismissals granted in the study. Table #20 depicts the reasons non

negotiated dismissals occurred at pretrial. 

TABLE #20 

NON-NEGOTIATED NOL PROS AT PRETRIAL 

Reason # of Cases % 
Defendant-Oriented 
Non-Cumulative Punishment 
Status 
System Can Do Nothing 

TOTAL 

74 
20 
22 
4 

120 

61. 7 
16.7 
18.3 
3.3 

100.0 
A follow-up study via a file check was conducted to examine the 

fate of the 1,136 cases that were sent from pretrial to an adjudicatory 

hearing. Table #21 details the types of cases that were deemed to 

require a trial. 

TABLE 1121 

CASES SENT TO TRIAL FROM PRETRIAL 

~ # of Cases % 
Record Warrants Trial 
Probation Seemed Appropriate 
Consent Decree Seemed Appropriate 
First Arrest But Serious 
Otherwise Dealable Cases 

TOTAL 

495 
420 
115 
44 
62 

1,136 

43.6 
37.0 
10.1 
3.9 
5.4 

100.0 

When a juvenile had at least one adjudication, and thus was on pro

bation, a new arrest potentially meant a more severe sanction would 

be carried out against the YOluth. In 495 i 1 cases tr a appeared nec-

essary because the accused already had a record d h an t us institutional-
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ization was a distinct possibility. Actually, in the vast majority of 

these cases the juvenile had two or more adjudications which meant in-

carceration was arguably appropriate. As Table #22 discloses, however, 

many of these cases resulted in guilty pleas at the adjudicatory stage, 

indicating that an even larger number of deals could have taken place 

at pretrial. 

TABLE 1122 

CASES IN walCH RECORD WARRANTED TRIAL 

Disposition II of Cases % 

Open 3 .6 
Bench Warrant 17 3.4 
Nol Pros/Dismissed 175 35.4 
Not Guilty 39 7.9 
Guilty Pleas 116 23.4 
Adjudicated 130 26.3 
Certification --12. 3.0 

TOTAL 495 100.0 
The outcome of 20 cases is unknown because the matter had not been re-

• 
solved by the time of the final file check (December, 1982), or because 

the youth had not appeared in court at some time or other, whereupon the 

judge issued a bench warrant for his arrest. The main reason so many 

cases were ultimately nol prossed or dismissed were a lack of prosecu-

tion (107), a plea bargain (20), and a lack of evidence (18). Only 

169 (34.1%) of the cases actually culminated in a trial, while another 

15 (3%) were sent to a certification hearing. Of the 130 convicted 

youth, 59 were newly-i~carcerated which suggests that trial was indeed 

necessary for these individuals. 3 Nevertheless, 55 juveniles were 

placed on probation and another 12 were allowed to remain as committed, 

indicating possibly that more intensive screening at pretrial might 

have obviated the need for an adjudicatory hearing. The same message 

is apparent from the 116 guilty pleas which were eventually tendered 
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by this group of youth who seemed to need trial. Although 53 of the 

pleas of guilty involved commitment, which is arguably too serious 

a sentence to negotiate at pretrial, 34 cases dealt specifically for 

probation and another 14 guilty pleas wer~ exchanged for the youth's 

remaining as committed. 

In 420 cases that were fowarded to the adjudicatory level pro

bation seemed to be the suitable and the likely disposition, which 

would mean that the cases were, on the surface at least, eligible 

for plea bargaining at pretrial. Table #23 displays the reasons 

negotiation did not work in these cases. 

TABLE It23 

PROBATION CASES THAT WENT TO TRIAL FROM PRETRIAL 

Reason 

Probation Offer Rejected 
Defense Denies 
Youth Has Open Cases 
Judge Wants Trial 
D.A. Refused Probation 
D.A. Policy 
Co-Defendant Had Record 
Victim Wants Trial 
Counsel Fails To Appear 
D.A. Opposes Severance 
Accused S\lowed Late 
Colloquy Broke Down 
Judge Says Youth Is Dependent 
D.P.W. Wants A Hearing 

TOTAL 

It of Cases 

197 
138 
33 
17 
11 
10 
4 
2 
2 
2 
1 
1 
1 
1 

420 

% 

46.9 
32.9 

7.9 
4.0 
2.6 
2.4 
1.0 

.5 

.5 

.5 

.2 

.2 

.2 

.2 

100.0 

The prosecutor (or judge) actually offered probation in 197 cases 

only to have the proposed plea negotiation fail. Table #24 explains 

why the plea bargain was rejected. 
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TABLE 1124 

REASONS PROBATION OFFER WAS REJECTED 

Reasons /I of Cases % 

Accused Denies/Defense Wants Trial 177 89.8 
Judge Refuses Probation 8 4.1 
Parents Refuse Restitution 4 2.0 
Counsel Wants Consent Decree 3 1.5 
Parents Want Trial 2 1.0 
Parents Want Commitment 2 1.0 
Accused Refuses Restitution 1 .5 

TOTAL 197 99.9 

Usually, the probation offer was not accepted because the defendant 

denied committing the crime and/or the defense attorney wanted the 

matter to go to trial. Of the 177 cases that fell into this category, 

7 remained unresolved (6 bench warrants, 1 open) and 58 with withdrawn 

(41 lack of prosecution, 7 lack of evidence, 4 by the judge, 4 by the 

complainant, 2 as a plea agreement). Three juveniles were determined 

to be dependent while 26 received consent decrees, supporting the pro-

position that youths were not penalized for turning down plea bargains 

and demanding trials. A total of 65 cases went to trial in which 28 

were found not guilty and 37 were adjudicated. Most (29) of the latter 

group received probation. Although three were incarcerated, all had 

experienced a subsequent arrest. Three of the convicted juveniles 

were given consent decrees (more support for the no trial penalty 

position), and one was ultimately acquitted. Finally, one youth 

was given a suspended sentence. The last 18 cases were guilty pleas, 

17 of which involved probation, while 1 ended in incarceration for a 

juvenile Who had managed another arrest. 

The judge refused to grant probation in 8 cases due to the severity 

of the charge. Four of these cases were eventually arranged as ad-

missions for probation, two ended as consent decrees, one went to a 
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mental health commitment, and one was withdrawn for lack of prosecu

tion. Judges at the adjudicatory level compensated for the pretrial 

judges' reactions (perhaps overreactions) to first arrests which were 

of a serious nature. Parents blocked plea bargains in 4 cases by re

fusing to pay restitution. The parents ultimately paid restitution 

in these cases but, ironically, their children were placed on consent 

decrees (no trial penalty, again): In two cases the parents wanted 

trial, insisting on their childrens' innocence. One ended as an ad-

judication with probation as the disposition and the second case was 

a bench warrant. The two sets of parents who wanted their children 

committed were granted their wish after the juveniles were convicted 

via trial. On three occasions defense counsel wanted a consent decree 

so he turned down probation. Although one of these cases was plea bar-

gained for probation, one was not guilty and one was a consent decree. 

Finally, one youth prevented a plea bargain by refusing to pay restitu-

tiona The juvenile ultimately won this battle but was nevertheless 

adjudicated delinquent. 

Often the defense attorney did not wait for the prosecutor to 

offer probation and instead denied the offense and demanded trial. 

The defense lawyer did this in 138 cases in which probation seemed 

the likely sentence. Four of these cases were not resolved (2 bench 

warrants, 2 open). Another 44 cases were lost altogether (31 lack of 

prosecution, 12 lack of evidence, 1 lack of jurisdiction). With-

drawals occurred in 15 cases (7 by the judge, 5 via a plea bargain, 

3 by tne complainant). One youth was committed to a mental health 

facility. Two juveniles were declared dependent and 13 were allowed 

consent decrees. Forty-nine cases resulted in trial. Most (33) 
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were convicted and all but one of these ehildren received probation. 

The one exception was institutionalized;~ut:he had experienced an-, 

other arrest. Ten plea bargains occurretl, 9 of which involved pro-

bation (one of which was altered to a consent decree) and one en-

tailed a voluntary commitment to Southern Homes. 
•• 1 

When the juvenile had an open case-not before the pretrial court 

the entire matter (i.e., both cases) was frequently sent to the ad-

judicatory stage. In 33 cases a plea bArgaan was impossible because 

the youth had another case awaiting tria~. ~Besides the one case that 

required a bench warrant,S cases fell'apart due to a lack of either 

timely prosecution (4) or evidence (1),~~n~ 14 were nol prossed (13 

as a plea bargain, 1 where the juvenile was committed on another offense). 

Three youths were found to be dependent.and
l 

two were given consent 

decrees. Only 2 cases ended in trial. On~ wr8 acquitted and the 

second was put on probation after conviction. Finally, 6 juveniles 

managed to plea bargain an admission for.prpbation. 
I • 

In 17 cases involving somwhat serioas offenses the judge did not 

wait to hear if a plea bargain was beingtcohtemplated. Rather, the 

cases upset the judge such that he wantea at trial to take place and 

he simply announced an adjudicatory hear~ngtwould occur. Despite 

the judge's emotional reactions, these eases were typically the. ones 

granted probation. That is exactly what(.transpired, eventu1ly. Judges 

at later listings compensated for the oil"tbuCrsts of the pretrial judges 

and sentenced according to the dispositilOnaQ ladder. Five ca.ses 

never reached trial (2 lack of prosecutibn,t 2 withdrawn by the com-

plainant, and 1 bench warrant). Three ju~nfiles were actually granted 

consent decrees and another was found t~.be~ dependent. Only 1 was 
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acquitted via trial, and the one youth who was adjudicated delinquent 

was placed on probation. The remaining 6 cases were admissions. 

Five were able to secure probation and the sixth was given no dis-

position because he was 18 years old. 

Similarly, the district attorney balked on probation in 11 cases 

which nevertheless seemed to "deserve" probation according to the 

dispositional ladder. Again compensation occurred at the later stages 

of the court process. Two cases legally died (1 lack of prosecution, 

1 lack of evidence), while one was withdrawn pursuant to a plea bar-

gain. One child was declared dependent, while another was allowed 

to have a consent decree. Altogether, 6 admissions were entered in 

exchange for probation. 

Cases which were considered sensitive by the district attorney's 

office (e.g., race assaults or high profile crimes) were frequently 

sent to trial (despite their eligibility for probatiCln) due to the 

belief that an informal arrangement was not appropriate in these 

matters. Navertheless, of the 10 cases in which this situation was 

cited by the prosecutor at pretrial, two ended as plea bargains (ad-

mission for probation) and 8 as consent decrees. Only one of the 

four cases that went to the adjudicatory stage because the youth's 

co-defendants had a bad record was resolved by trial and the verdict 

was not guilty. One case was a bench warrant and two were dismissed 

for lack of prosecution. Consent decrees resulted in the two cases 

in which the complainant wanted trial. The two occasions in which 

defense counsel failed to appear produced a consent decree (after 

the youth had been adjudicated delinquent) and a lack of prosecution. 

Twice the prosecutor opposed severing cases. The judge finally with-
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drew one case and the other was given a consent decree. The defen

dant who showed late negotiated probation for an admission at the 

listing. The juvenile who could not complete the colloquy was ad

judicated delinquent and was institutionalized; he had a subsequent 

arrest. A plea bargain (admission for probation) was the ultimate 

transaction in the one case the judge pushed for a trial because 

he wanted to the accused to remain a dependent. Finally, D.P.W.'s 

request for a hearing culminated in the youth's being found depen-

dent. 

One somewhat surprising feature of pretrial was the 115 cases 

in which consent decrees appeared appropriate were advanced to the 

trial level. Table #25 discloses why consent decree-type cases were 

not resolved at pretrial, 

TABLE 1125 

REASONS CONSENT DECREE CASES WENT TO TRIAL 

Reason II of Ca~es 

D.A. Offer Rejected 
Victim Wants Trial 
Judge Wants Trial 
Accused Has Open Case 
Drug Case 
Counsel Wants Dismissal 
Counsel Want~ Trial 
D.A. Policy 
Parent Wants Trial 
D.A. Wants Probation 
Counsel Fails To Appear 
Parent Wants Commitment 

TOTAL 

54. 
20 
13 

" 

5 
4 
3 
3 
2 
2 
1 
1 

115 

% 

47.0 
17.4 
11.3 
6.1 
4.3 
3.5 
2.6 
2.6 
1.7 
1.7 

.9 

.9 

100.0 

On 54 occasions the defense attorney turned down the prosecutor's 

offer for a consent decre·e, usually because the defendant denied com

mitting the offense. This represented a real gamble on the part of 

the accused since he could not be certain he would receive the same 
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offer at the adjudicatory level. Most times the gamble paid off. 

Twenty cases were thrown out (4 lack of prosecution, 2 lack of evi-

dence, a.ud 14 withdrawn by the judge), while two youths were de-

clared dependent and another 13 were granted consent decrees. One 

juvenile entered an admission and was committed to a drug rehab il-

itation program. Of the 18 cases that went to trial 7 were acquit-

tals and two ended in consent decrees, althouth originally both had 

been heid to be delinquent. One youth was institutionalized after 

conviction but he was involved in other offenses. Eight times the 

defense's risk proved unsuccessful. These juveniles were adjudicated 

delinquent and were placed on probation. Although judges generally 

compensated for each other and positioned juveniles where the latter 

"belonged" on the dispositional ladder, consent decree cases were 

often problematic. When a consent decree case went to trial it was 

always possible that, once adjudicated, it would be treated like any 

other delinquent case, which would indicate that probation was called 

for. 4 That very fate awaited 5 youths whose cases were sent to the 

adjudicatory stage because the complainant demanded a trial. These 

juveniles were convicted and were sentenced to probat:ion. Even 

though the victim had insisted upon an adjudicatory hearing, 5 cases 

were ultimately withdrawn by the ~omplainant. Another 5 cases were 

lost for lack of prosecution and one was discharged by the judge. 

Finally, 2 youths who encountered uncooperative complainants were 

found not guilty and another 2 were given consent decrees. 

Although 13 consent decree cases were continued because the judge 

wanted a trial, only 3 went that route, with 2 ending as not guilty 

and'one delinquent verdict resulting in a consent decree. Four cases 
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fell apart (1 bench warrant, 1 lack of evidence and 2 lack of prosecu-

tion). One youth entered a plea bargain (admission for probation and 

four were allowed consent decrees (the compensation factor in opera-

tion). When the juvenile had an open case, as occurred seven times, 

the judge and the prosecutor were reluctant to agree to a consent de-

cree. Despite this reluctance, five of the seven cases were ultimate-

ly granted consent decrees, one was not guilty a~d one benefitted from 

a lack of prosecution. When the accused was involved in a drug case, 

in which the nature of the drug had not been ascertained prior to 

pretrial, the case was continued to the adjudicatory hearing stage, 

with the provision that if the substance were marijuana the defendant 

would receive a consent decree. Tl'i.ree of the five cases. of this sort 

were settled by consent decrees, while one was discharged following a 

successful motion to sup"?r~~ss and one was withdrawn by the judge. 

In 4 cases defense counsel wanted something better than a consent 

decree. He wanted a dismissal. Three cases met this objective since 

they were withdrawn by the judge. The fourth case wound up ~s proba-

tion, however, after the youth w~s adjudicated delinquent at trial. 

Three times the defense attorney announced h·e wanted a hearing before 

the district .attorney or the judge could make any offer. These 3 cases 

were victories for the defense inasmuch as they turned out as a lack 

of evidence, a lack of prosecution and a not guilty. In 3 cases the 

pro~ecutor resisted a consent decree because of the nature of the of-

fense (;L.e., a racial or highly publicized cLime). One of these cases 

resulted in an admission for probation, one was found dependent and 

on~ was granted a consent decree. The two times a mother intervened 

and insisted upon trial produced a lack of prosecution and a not 
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guilty. Both instances in which the district attorney resisted a 

consent decree because he felt probation was appropriate ended as 

consent decrees. The same result occurred in the one case in which 

the defense attorney failed to appear. Finally, the one mother who 

rejected a consent decree because she wanted her son committed suc

ceeded in her efforts when at the adjudicatory level the juvenile 

admitted committing the offense and ~dS institutionalized. 

When the juvenile's first arrest involved a serious assault 

and physical injury the case was almost routinely sent to an adju

dicatory hearing. The serious assault case was generally considered 

to demand the court's full attention and to be too important to in

formally resolve at pretrial. Sixty-two cases met this description. 

One of these cases remains open. In 22 cases prosecution was aban-

doned 16 times by necessity (14 lack of prosecution, 2 lack of evi

dence) and on 6 occasions by discretion (6 nol pros). Six cases 

were actually given consent decrees. Of the 26 cases that went to 

trial, 8 we.re not guilty. Ten of the 18 gUilty findings ended in 

probation, while 3 were committed (providing exceptions to the rule 

that first convictions are not incarcerated), and 5 were allowed to 

have consent decrees. The seven remaining non-trial Cases were ad-

mi~sions. Six exchanged probation for the admissions and one youth 

was committed but this was brought about via a request from his family. 

For 44 youths a deal (or potential deal) existed at pretrial but 

some problem arose which defeated completion of the bargain. In 32 

cases the controversy centered around what the defense attocney wanted 

vis-a-vis what others believed was appropriate. Twelve times defense 

counsel wanted probation to again be the sentence for the defendant 
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already on probation. The judge objected to this offer 9 times. 

Two of these 9 objections ended in not guity findings, two were 

withdrawn due to lack of prosecution, while another 2 were with-

drawn by another judge. Three juveniles fared worse for the 

judge's intervention. One youth admitted guilt for intensive 

probation, one was adjudicated and placed on intensive probation, 

and the third was committed following a trial conviction. In two 

cases the defense's desire for probation was defeated by the pro-

bation officer's recommendation for placement., Both cases were 

dismissed for lack of prosecution. The same fate came about in 

the one case in which the district attorney's insistence upon com-

mitment blocked the defense attorney's attempt to obtain probation. 

On 9 occasions the public defender proposed an admission in return 

for intensive probation. The judge objected to this five times. 

Three ended as lack of prosecution and the other two were granted 

probation following trial convictoin. The district attorney wanted 

commitment in the other 4 cases. One was found not guilty, two 

were withdrawn by the judge, and the fourth was a commitment after 

the youth was adjudicated delinquent. The defense attorney hoped 

an admission would serve to allow the juvenile to remain as com-

mitted in 9 cases. The district attorney prevented 4 deals by ar-

guing for stricter confinement. Only once was the prosecutor suc

ce~sful in sending the youth to a "worse" setting. Two defendants 

remained as committed although they were subsequently convicted at 

trial. The fourth child was actually placed on after-care proba-

tion despite a new trial conviction. Three times the institutiqn 

refused to take the juvenile back. Two of these youths later pled 
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guilty and were incarcerated in a different facility. The third case 

was withdrawn due to lack of evidence. In one case the defendant ob-

jected to the defense's offer of a guilty plea provided that the youth 

could stay where he was. Eventually, however, the juvenile pled guilty 

and his confinement was not altered. The judge balked in the ninth 

case by announcing his preference for trial and a change of scenery 

for the juvenile inmate. The youth was convicted but he did not change 

his address. One defense proposal that failed involved a plea of 

guilty in exchange for continuing the juvenile's supervision on after-

care probation. Both the judge and the district attorney refused 

as the latter declared an intention to pursue certification. The de-

fense ultimately secured the original plan, nevertheless, after plead

ing guilty. Finally, in one case the public defender admitted 'guilt 

but argued that the defendant's dependent status should remain in 

force. The judge demanded a trial. The dependency status was never 

changed as a result of this case, however. 

The district attorney offered intensive probation in 8 cases only 

to have defense counsel insist upon trial in 4 of them. Three of 

these juveniles were convicted following trial. One was placed on 

regular probation, another was given intensive probation, and the third 

was committed. The fourth youth admitted guilt in exchange for pro-

bation. Two times the prosecutor's offer of intensive probation met 

with failv.~e because the colloquy broke down. One juvenile was ad-

judicated for this offense and a subsequent burglary and was incar-

cerated. The second youth escaped with a lack of prosecution. The 

seventh case involved the opposing counsels' disagreement as to the 

proper charge. This case was dropped also for lack of prosecution. 
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Finally, the probation officer's announcement of a new arrest blocked 

one deal for intensive probation. The youth later pled guilty and 

was committed to Sleighton Farms. 

In 4 instances the defendant had already been accepted at an in-

stitution but a deal could not be arranged. Twice the public defender 

wanted trial because he had not interviewed the defendant. One youth 

was acquitted and the other was institutionalized following a trial 

conviction. Twice the judge prevented a plea bargain due to the dis-

like of committing a child who pleads guilty. One youth is still a 

fugitive and the other case fell apart due to lack of prosecutioin. 

The Detention Hearing 

The detention hearing was at the same time very similar to and very 

dissimilar from pretrial. Like pretrial, the detention hearing acted 

as a combination of preliminary hearing and arraignment. The district 

attorney read the facts from the police report, the juvenile was advised 

of the charges, provided that the judge found probable cause. and the 

accused entered a plea. Table #26 addresses the fate of cases pro-

cessed at the detention level. 

TABLE 1126 

Disposition 

DETENTION HEARING DISPOSITIONS 

/I of Cases 

Continued 
Disposition/Motion/Review 
Dismissed 
Resolved 

TOTAL 

27 
36 
10 

841 

914 

% 

3.0 
3.9 
1.1 

92.0 

100.0 

The 92% success rate in resolving cases at the detention stage marks 

the highest among all court levels. 
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Unlike pretrial, it was relatively rare for a case to be L.tfor-

mally settled at detention. The reasons most commonly cited for this 

were that the hearing occurred so quickly after the arrest that 

ther~ was no time for the defense to prepare to bargain, and because 

the purpose of detention was geared more to determine the custody 

needs of the child than to resolve the case, one way or another. The 

ways in which the 841 detention cases were resolved are covered in 

Table 1127. 

TABLE tl27 

Disposition 

CASES RESOLVED AT DETENTION 

/I of Cases 

Going to Trial 
Negotiated Guilty Pleas 
Non-Negotiated Guilty Pleas 
Consent Decrees 
Nol Pros 

TOTAL 

657 
48 

2 
38 
96 

841 

% 

78.1 
5.7 

.2 
4.5 

11.4 

99.9 

Considering detention's primary focus. it is not surprising that 78% 

of the cases were determined to require trial. That figure makes de-

tent ion the stage that most often resorted to formal methods in han-

dling a juvenile's case. 

Only 50 guilty pleas (4.9% of all guilty pleas) took place at 

detention. The ones that did occur were usually bargained. Only 2 

of the guilty pleas (or 4%) were non-negotiated. One of the non-ne-

gotiated guilty pleas was a plea accommodation and the other was a 

straight guilty plea. There were 48 plea bargains (5.2% of all plea 

negotiations) arranged at detention. Plea bargaining at detention de-

veloped at the same time and place as at pretrial (after the prose-

cutor read the facts. at the bar of the court). Ona notable difference, 
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however, is that, with the exception of Judge G, no one seemed a?Xious 

to negotiate· a deal at detention. Judge G singlehandedly brought 

about 33 (or 69%) of the plea bargains at detention. Most of these 

plea bargains involved probation, as Table 1128 evidences. 

TABLE 1128 

~ 

PLEA BARGAINS AT DETENTION 

II of Cases 

Probation 
Commitment 
Remain As Committed 
Suspended Sentence 
Another Judge Sentences 
Sentence Transferred 

TOTAL 

33 
8 
2 
1 
1 
3 

48 

% 

68.7 
16.7 
4.2 
2.1 
2.1 
6.2 

100.0 

Dismissals were infrequently bargained or unilaterally granted 

at detention. The negotiation that did take place usually resulted 

from discussions between the defense attorney and the prosecutor at 

the bar of the court. Table #29 shows how consent decrees were granted 

at detention. 

TABLE 1129 

CONSENT DECREES AT DETENTION 

II of Cases 

Actively Bargained 
Entitled/Passively Bargained 
Virtually Unilateral 

TOTAL 

1 
25 
12 

38 

% 

2.6 
65.8 
31.6 

100.0 

Only one of the consent decrees was negotiated and that was due to 

the district attorney's belief that the case had evidentiary pro-

blems. Most of th~ consent decrees were the entitled/passive bar-
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gain type. Another 12 were unilaterally given because the youth was 

dependent (8 cases), very young (3 cases) or doing well in school 

(I case). 

Bargaining occurred more frequently in the nol pros category. Some 

17 cases were dismissed in this. way, as Table /130 demonstrates. Most 

nol pros deals involved the juvenile's dependent status. 

. TABLE il30 

Reason 

NEGOTIATED NOL PROS AT DETENTION 

/I of Cases 

Guilty Plea 
Motion/Review/Disposition 
Restitution 
Dependent 
Counseling 

TOTAL 

1 
1 
2 

12 
1 

17 

% 

5.9 
5.9 

11.8 
70.5 
5.9 

100.0 

There were 79 non-negotiated nol pros cases at detention. Table #31 

reveals why they came about. Most of the unilateral dismissals in-

volved escaped prisoner charges (62 cases) which were routinely 

dropped at this hearing. Altogether, 83.8% of all escaped prisoner 

charges were resolved at detention. 

TABLE t!31 

NON-NEGOTIATED NOL PROS AT DETENTION 

II of Cases 

Defendant-Oriented 
Non-dumulative Punishment 
Status 

TOTAL 

274 

11 
63 

5 

79 

" , 

% 

13.9 
79.7 
6.3 

99.9 



E. The Certification Hearing 

The certification or transfer hearing is used to decide whether 

the juvenile's case should be ~itigated in the adult court. The 

stakes are very high; transfer is considered the ultimate sanction 

the juvenile court can level against the child. The certification 

hearing is divided into two decision-making parts: the probable 

cause judgment and the amenability to juvenile justice treatment 

determination. This division complicates record keeping inasmuch 

as often a case is informally resolved sometime between the two 

5 decisions, after the probable cause hearing has already taken place. 

Arguably, then, in this situation both a trial and an informal 

solution has occurred in the same case. Nevertheless, since the 

probable cause hearing is only a preliminary consideration and is 

not the final say in certification, the matter was not recorded as 

a trial merely because this hearing had transpired~ The certifi

cation issue was considered to have been settled formally when 

. d 6 both a preliminary hearing and an amenability hear1ng occurre . 

Table #32 explains what developed in the cases handled at the 

certification level. 

TABLE 1132 

Disposition 

Continued 

CERTIFICATION HEARING DISPOSITIONS 

II of Cases 

255 
Dismissed 
Preliminary Hearing Only 
Resolved 

TOTAL 

275 

27 
66 

100 

448 

, -

% 

56.9 
6.0 

14.7 
22.3 

99.9 

J\ ' 

-------_ .. _ .. --

More than one-half (56.9%) of the cases were continued because 

either the defense or the prosecution was not prepared to proceed 

at one of the two hearing stages. Another 27 cases were dismissed 

due to lack of prosecution (21 cases) or lack of evidence (6 cases).7 

There were 66 cases which fell into the limbo category such that a 

prima facie case was established and the matter was continued for 

an amenability hearing. Table #33 discloses what ultimately hap-

8 pened to these cases. 

TABLE 1133 

,Disposition 
CONTINUED PRELIMINARY HEARING CASES 

II of Cases 
Certification Granted 
Certification Denied 
Negotiated Guilty Pleas 
Nol Pros 

TOTAL 

22 
26 
13 
5 

66 

% 

33.3 
3'9.4 
19.7 
7.6 

100.0 

As the figures show, more than one-fourth (27.3%) of the cases were 

informally resolved after a preliminary hearing had determined prob-

able cause. 

Exactly 100 certification c~ses were resolved in the researcher's 

presence. Table #34 reveals the disposition in these cases. 

TABLE #34 

Disposition 
CASES RESOLVED AT CERTIFICATION 

/I of Cases 
Certification Granted 
Certification Denied 
Negotiated Guilty Pleas 
Nol Pros 

TOTAL 

276 

41 
11 
32 
16 

100 

% 

41.0 
11.0 
32.0 
16.0 

100.0 



Perhaps the most telling feature of Table #34 is the conspicuous ab-

sence of two items: consent decrees and non-negotiated guilty pleas. 

Consent decrees were implausible at certification. Basically, any 

juvenile considered by the prosecutor to be eligible for transfer 

would not be a likely candidate to receive a consent decree, even if 

the offense had been the youth's first. The juvenile would most 

likely have committed too serious an offense and/or would have amassed 

too significant a record to warrant a consent decree. Consequently, 

no consent decrees were awarded at certification. 

The nature of certification also works against the presence of 

non-negotiated guilty pleas. Actually, a non-negotiated guilty plea 

is rather incongruous at certification. Guilt or innocence is not 

strictly at issue. Whether the case should remain in juvenile court 

is the major question, which is not answered by an unsolicited guilty 

plea per se. More important, a guilty plea, if accepted by the judge, 

would block transfer to adult court since the juvenile cannot be ad-

judicated delinquent and then be certified (Breed vs. Jones, 1975). 

Thus, the chances of a judge's accepting a guilty plea without con-

siderable discussion (and perhaps negotiation) by all parties were 

seemingly slim. Realizing this, defense attorneys offered guilty 

pleas only when they could arrange wi.th the judge or the prosecutor 

to have the certification petition withdrawn. A total of 32 negotia-

ted pleas (3.1% of all plea bargains) were entered at the trans-

fer level. 

Plea bargaining at the certificat~(oi'1 stage usually took place 

between the defense lawyer and the pro~iecutor, although at times 

the judge became involved with opposing counsel. The juvenile never 
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participated in the negotiation. The bargaining occurred both be

fore court convened and durirlg recesses, and transpired in the waiting 

room, at the bar of the court, and in the judge's chambers. 9 

The plea negotiations at certification were all combined charge 

and complete sentence deals. The charging element involved the dis-

trict attorney's agreement to charge the defendant as a juvenile. 

Since the prosecutor was yielding on the transfer matter he usually 

expected a substantial concession from the defense. That substantial 

concession was ordinarily commitment. Table #35 discloses that most 

of the bargains at certification entailed incarceration at a juvenile 

facility. 

TABLE 1135 

PLEA BARGAINS AT CERTIFICATION 

~ II of Cases % 
Probation 6 18.8 
Commitment 24 75.0 
Suspended Sentence 1 3.1 
No Disposition 1 3.1 

TOTAL 32 100.0 

There were 16 nol pros cases at ce;:tification, eight of which 

were negotiated. Five of the nol pros bargains dealt with guilty 

pleas that had been offered in other cases, and three nol pros bar

gains involved one defendant for whom charges wer~ withdrawn in re

turn for his agreement to be transfered to adult court. In the 8 

non-negotiated no1 pros cases, 2 were dismissed out of sympathy to 

the defendant, and 6 were withdrawn because the system could do 

nothing to the accused. 
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F. The Adjudicatory Hearing 

In juvenile court the adjudicatory hearing is equivalent to the 

adult bench trial. Witnesses :r:egularly appeared and testified. Stan-

dard rules of evidence were observed. Nevertheless, trials in juve-

nile court were relatively quick and informal. Despite their expedient 

nature trials were still troublesome since a number of people, in-

cluding the defendant, had to be assembled in court at the same time. 

Continuances plagued the juvenile court and impeded the smooth pro-

cessing of cases. Nearly 50% of the cases at the adjudicatory level 

had to be continued, as Table #36 evidences. lO 

TABLE #36 

Disposition 

ADJUDICATORY HEARING DISPOSITIONS 

If of Cases 
Continued 
Disposition/Motion/Review 
Dismissed 
Resolved 

TOTAL 

2,249 
887 
3~7 

1,176 

4,639 

% 

48.5 
19.1 
7.0 

25.4 

100.0 

Perhaps it was the trial's quickness that contributed to their 

occurring more than any other method of case resolution at the ad-

judicatory level. Table 1f37 demonstates how trials dominated re-

solved cases at the adjudicatory hearing. 

TABLE 1f37 

Disposition 

Trials 

CASES RESOLVED AT ADJUDICATORY 

II of Cases 

Negotiated Guilty Pleas 
Non-Negotiated Guilty Pleas 
Consent Decrees 
Nol Pros 

TOTAL 

279 

>. 

472 
295 
86 
95 

228 

1,176 

> ,« > « 

% 

40.1 
25.1 
7.3 
8.1 

19.4 

100.0 

! 

Most of the juveniles who went to trial were ultimately convicted. 

Table #38 shows the results of pursuing trial at the adjudicatory 

stage. 

TABLE 1138 

Result 
TRIAL RESULTS AS ADJUDICATORY 

II of Cases 
Guilty 
Not Guilty 
Completed Elsewhere 
Limbo 
Mistrial 

TOTAL 

284 
145 

25 
17 

1 

472 

% 

60.2 
30.7 
5.3 
3.6 

.2 

100.0 

Over 60% of the juveniles were convicted outright. Although adjudi-

cated delinquent, two youths were never sentenced because they were 

d h i di ·· 11 fugitives an two ot ers were g ven no spos~t~on. There were 110 

juveniles newly committed or sent to a more severe institution. In-

terestingly, the remainder were given either probation (149 cases) 

or ~emain as committed (21 cases), suggesting that another 170 cases 

that were eligible for plea bargaining were nevertheless litigated. 

Among the not guilty finding were 117 acquittals and many cases 

that were maneuvered by the judge in favor of the juvenile. For 

example, 23 cases were given consent decrees, 11 of which had ac-

tually been first adjudcated delinquent. Similarly, two youths 

had their cases dismissed after they had been declared guilty. An-

other two juveniles were declared dependent. Finally, one judge 

refused to disturb an existing consent decree and forced the trial 

to conclude without a determination as to guilt or innocence. 

Judges also maneuvered 17 cases into limbo. Ten cases ~.,ere 

"Held Under Advisement" to see if the youth would straighten out 

280 



II 

(or if the child's problems would desist). Four of these cases 

ended as consent decrees, three were not guilty, two were found 

dependent, and one was convicted. Another 7 cases were given 

status listing, of which 6 were di~charged and 1 was a consent 

decree. 

A number of cases were not completed in one session and 

needed to be continued t~ another listing. Of the 25 cases that 

were continued in this context, 13 were eventually adjudicated 

delinquent, while 12 were acquitted. Finally, one case was a 

mistrial. 

Altogther, 298 trial-bound cases were ultimately and finally 

declared delinquent. This represented 63.1% of the 472 cases that 

went to trial. Conversely, 174 cases, or 36.9% of the trial group, 

were eventually adjudged not guilty. 

Despite the dominance of trials the adjudicatory hearing was 

the second most likely place in juvenile court for a guilty plea 

or related informal settlement to take place. Adjudicatory actu-

ally had the highest percentage (32.4%) of cases resolved by a 

plea of guilty. In all, 381 guilty pleas were tendered, amounting 

to 37.3%0£ all pleas of guilty observed in the study. Not sur-

prising, most of the guilty pleas, 295 or 77.4% , were negotia

ted. Plea bargaining at the adjudicatory level usually involved 

the defense attorney's and the prosecutor's discussing matters in 

the waiting room before court convened or during a recess. Rarely 

was negotiation conducted at the bar of the court, and the juve-

nile did not participate. At times the defense attorney sought to 
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talk to various judges in chambers when the district attorney was 

being uncooperative. When Judge A presided the nature of plea 

bargaining changed ,somewhat. The judge was an initiator and direct 

participant, and discussions usually took place in his chambers. 

Plea negotiation achieved its most diverse form at the adjudica-

tory stage. Table #39 demonstrates the many types of plea bargains 

that occurred there. 

TABLE ft39 

~ 
PLEA BARGAINS AT ADJUDICATORY 

II of Cases 

Probation 
Commitment 
Remain as Committed 
Suspended Sentence 
Another Judge Sentences 
D.A. Keeps Silent 
Institution Referral 
Limbo 
Charge Bargains 

TOTAL 

119 
78 
40 

2 
3 
9 

17 
2 

25 

295 

% 

40.3 
26.4 
13.5 

.7 
1.0 
3.1 
5.8 

.7 
8.5 

100.0 

Perhaps the most i~.teresting feature of the types of plea bargains 

at the adjudicatory hearing is the significant number of commitment 

deals that were arranged. Judges at pretrial were hesitant to ac-

cept such plea negotiation because, at one and the same time, the 

consequences were severe and the defendants were deprived of their 

day in court. For the most part, judges at adjudicatory hearings 

12 were not as unwilling to accept these pleas. 

The adjudicatory he~ring was the most likely stage to experience 

a non-negotiated guilty plea. There were 86 non-negotiated pleas of 

guilty registered at adjudicatory, 82.7% of all such pleas in the 

study. Table ft40 reveals the type of guilty pleas stemming from that 

category. 
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i TABLE It40 

NON-NEGOTIATED GUILTY PLEAS AT ADJUDICATORY 
II of Cases 

Tailored 
Timed 
Charge Gambling 
Factual/Nominal 
Straight 

TOTAL 

28 
14 

5 
36 

3 

86 

1\ 

% 

32.5 
16.3 
5.8 

41.9 
3.5 

100.0 

Adding the 381 guilty pleas to the 298 guilty verdicts at trial 

equals 679 convictions observed at the adjudicatory level. According 

to some authorities (see Chapter 1) the plea bargaining rate would 

be computed by dividing the number of guilty pleas by the total 

number of convictions (i.e., 381/679). If this formula is adopted, 

the plea negotiation rate in this study would be 56.1%. Chapter 1 

points out the many problems associated with such a computation. 

First of all, IOnly negotiated guilty pleas belong in the numerator. 

Thus, 295 should be the number used, and not 381. More important, 

perhaps, the denominator should be expanded, considerably, so as to 

include both acquittals and discretionary dismissals (i.e., consent 

decrees and nol pros cases) since these items comprise an integral 

part of the juvenile court's workload and accomplishments. The de

nominator would then swell from 679 to 1176. The revised plea bar~ 

gaining rate would then read 296/1176, which amounts to 25.1%, 

well less than one-half of the original figure. Arguably, cases dis-

missed due to lack of prosecution also belong in the denominator 

since they survived screening and since the prosecutor carried these 

13 cases for some time (until he had to let go). These cases took up 

valua.ble resources, and, often, the prosecutor was more interested in 

these cases than in the ones that successfully went to trial. The 
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district attorney simply could not put the case on. If this cate-

gory is added t-:> the denominator the revised equation becomes 295/ 

1414, which equals 20.9%. 

A total of 95 consent decrees was granted at adjudicatory. Nearly 

half of the consent decrees (46 or 48.4%) was actively bargained, as 

Table #41 reveals. 

TABLE 1141 

CONSENT DECREES AT ADJUDICATORY 
It of Cases 

Actively Bargained 
Entitled/Passively Bargained 
Virtually Unilateral 

TOTAL 

46 
28 
21 

95 

% 

48.4 
29.5 
22.1 

100.0 

Adjuoicatory had the highest percentage of cases resolved by actively 

bargained consent decrees. This is much different from the picture 

at pretrial where only 9.1% of the consent decrees were actively bar-

gained. Essentially, pretrial weeded out most of the youths who were 

automatir.ally entitled to consent decrees. By the time adjudicatory 

rolled around there was a greater chance ~hat the more serious crimes 

would be bargained to a consent decree. Table #42 displays the reasons 

consent decrees were negotiated at the adjudicatory stage. Most often 

the prosecutor approached the defense and suggested a consent decree 

deal. 

/i 
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TABLE 1142 

ACTIVELY BARGAINED CONSENT DECREES AT ADJUDICATORY 

Reason II of Cases % 

Evidence 24 52.2 
Restitution 7 15.2 
Testimony 7 15.2 
Dependent 4 8.7 
Deserved 2 4.3 
Counseling 2 4.3 

TOTAL 46 99.9 

Accompanying the negotiated consent decrees were 28 entitled/passively 

bargained consent decrees which had surprisingly escaped pretri:al (or, 

perhaps, detention). Finally, 21 consent decrees were from the vir-

tually unilateral group and were distributed as indicated in Table #43. 

TABLE 1143 

VIRTUALLY UNILATERAL CONSENT DECREES AT ADJUDICATORY 

Reason II of Cases % 

Depeudent 13 61.9 
Very Young Accused 2 9.5 
Accused Doing Well 2 9.5 
Mental Health 1 4.8 
N Ps Recommend 1 4.8 
Family Problems 1 4.8 
D.A. Sacrifice 1 4.8 

TOTAL 21 100.1 

Nol pros cases were abundant at the adjudicatory hearing. There 

were 228, altogether, making adjudicatory the stage with the highest 

percentage of cases resolved by a nol pros. Many of them (100 or 

43.9%) were negotiated, most of which, in turn, involved the district 

attorney's dropping·a case in exchange for a guilty plea in another 

case. Table #44 shows why dismissals were bargained at the adjudica-

tory level. The district attorney and defense counsel usually ar-

ranged these negotiated dismissals. 
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TABLE 1144 

Reason 

NEGOTIATED NOL PROS AT ADJUDICATORY 

/I of Cases 

Guilty Plea 
Restitution 
Motion/Review/Disposition 
Testimony 
Leave Jurisdiction 
Dependent 
Counseling 

TOTAL 

71 
12 
11 

2 
2 
1 
1 

100 

71.0 
12.0 
11.0 
2.0 
2.0 
1.0 
1.0 

100.0 

Even more cases were unilaterally nol prosed by the judge or by the 

district attorney. As Table #45 demonstrates, most of the nol pros 

cases unilaterally granted at adjudicatory were given in considera-

tion of the defendant's situaton. 

TABLE 1145 

Reason 

. NON-NEGOTIATED NOL PROS AT ADJUDICATORY 

II of Cases 

Defendant-Oriented 
Non-Cumulative Punishment 
Status 
System Can Do Nothing 

TOTAL 

The Motion/Review/Disposition Hearings 

49 
34 
28 
17 

128 

38.3 
26.5 
21.9 
13.3 

100.0 

The nature of the motion, review, and disposition hearings meant that 

cases were "dead" at these points so, apart from a couple of very notable 

exceptions, no plea bargaining per se was able to occur at these levels. 

The notable exceptions involved two unrelated but identical cases that 

resurrected from the dead into live cases which were plea bargained. In 

both cases (both girls) the defendant was before the court on a review 

basis. Each girl had a consent decree but neither was doing well at 

286 



------ JI 

home. Both mothers and defense counsel approached the judge (Judge I 

on both occasions) and expressed a wish to have the girls committed. 

To do this, however, the girls had to plead guilty since the insti-

tutions could not accept juveniles unless they were adjudicated delin-

quent. The youths pled guilty and were institutionalized. 

Although plea bargaining itself was not prevalent among the 1,107 

cases that were observed in the motion/review/disposition capacities, 

a number of other mitigated justice activities did take place. Judges 

frequently altered delinquency findings to consent decrees, dependent 

adjudications or not guilty verdicts, thus unilaterally dismissing 

cases against convicted juveniles. 

Illustration No.1: The defendant had been adjudicated de
linquent of aggravated assaule. The complainant did not 
attend the di'spositional hearing. Judge A called everyone 
into chambers and said he did not want the child to have a 
delinquent record. He entered a consent. decree. The dis
trict attorney objected to no avail. He said it was com
mon for this judge to "blo~ out" cases at sentencing 
since the v';ictim usually did not appear. 

There were also a couple of instances of post-conviction bargaining (see 

Chapter 6). 

The major effect the motion/review/disposition hearings had was their 

ability to influence othei~, live cases". For example, prosecutors and 

judges regularly threw out live cases against juveniles because they had 

just heen committed via a disposition hearing, or had just been released 

from an institution by way of a favorable review. 

Illustration No.2: The youth had an unlitigated robbery 
and a review hearing before Judge A. The report from 
Glen Mills explained that the child was doing well and 
had been recommended for a discharge from the facility. 
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The judge looked at the district attorney and asked, 
"How about it?" The prosecutor withdrew the robbery 
charge. 

The prosecutor frequently secured the defense attorney's cooperation 

in a motion or sentence that brought about the youth's incarceration by 

offering to withdraw or to plea bargain live cases for which the child 

remained answerable. 

Illustration No.3: The accused had a disposition hearing 
and an adjudicatory hearing for a burglary charge on the 
same list. The sentence was a commitment to Sleighton 
Farms. Judge A asked the public defender to dispose of 
the open case since it would not affect the disposition. 
Judge A said he would reduce the burglary to possession 
of an instrument of crime. The defense attorney agreed 
to plead guilty. 

Unlike the plea bargaining that occu~red at other stages of the court 

process, the dismissal bargaining at the motion/review/disposition 

hearings was often initiated by the prosecutor. 

Although it varied both in type and in amount, plea bargaining 

and various elements of mitigated justice occurred at all stages of 

the juvenile court process. 
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8
A 

file check was conducted to ascertain the fate of these cases. 

9
Trans

fer was the stage most likely to involve the defense's 
calling the district attorney a day or more before the scheduled hearing 
to see if an arrangement could be worked out, and. although several calls 
were known by the researcher to have been made by defense counsel. none of 

the contacts related to any of the cases in the study. 

10
The 

percentage of continuances rises to 59.9% when diSPosition/ 
motion/review cases are eliminated. Cases from that category were already 
litigated. so among live cases the continuance rate was even higher than 

that p-resented in Table tf36. 

110ne youth had already been certified and the case at hand 
was a non_transferrable misdemeanor. while the second juvenile had been 

a-rrested as an adult. 

l20ne theory explaining this is that whereas pretrial occurs 
within a month of the offense and before defense counsel has had time to 
evaluate the case and to discUSS matters with the defendant, adjudicatory 
takes place several weekS after the crime. By this time. the defense laW
yer has had a better chance to investigate and to talk things over with 

the accused. 

13There were 238 cases lost due to lack of prosecution at the 

adjudicato-ry level. 
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CHAPTER 10: PLEADING GUILTY IN JUVENILE COURT 

The guilty plea process in juvenile court today is roughly in the same 

position the adult court occupied several years ago in the pre-Boykin era 

(Boykin v. Alabama, 1969). The amount of control over the judge's accep

tance of a guilty plea ranges from states in which there are no formal re

quirements to those which have extensively regulated this stage of the juve

nile court proceedings. The defendant's tendering a plea of guilty triggers 

the second important aspect (in addition to participating in versus ratify

ing deals) of the judge's role in dealing with plea bargaining. It also 

serves as the foundation for the theoretical framework of the study. 

A. Theoretical Framework Of The Study 

WQenever a defendant pleads guilty several concerns arise as to the 

legitimacy of the transaction. The adult court has resolved this 

legitimacy issue by constitutionally requiring that the guilty plea 

be given by someone who knows what he is getting into (the fairness 

question)~ and who is freely pleading guilty (the voluntariness 

question) (Boykin v. Alabama, 1969). Many states on their own in

quire as to whether the accused is the person who actually committed 

the crime (the accuracy question). The judge is charged to determine 

that these questions are answered positively (see ABA, 1980: Ch. 14, 

pp. 19-32). He is able to ascertain the answers via ~. colloquy in 

which he examines the defendant and satisfies himself that the ac-

cused truly wants to plead guilty. 

Fairness is usually measured by the defendant's competency to 

plead guilty. That is, he must be aware of his surroundings and 

the purpose of the court proceedings. The accused should know as 
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well the nature of the charges, the consequences of pleading gUilty 

(i.e., the rights he is surrendering and the effects thereof). and 

the potential sentence awaiting him as a rasult of the guilty plea 

(Boykin v. Alabama, 1969). The honoring of any bargains that have 

been made is also essential to fairness (Santobello v. ~ York, 

1971). If these elements exist, consensus would probably hold that 

the guilty plea was offered in a fair context (Newman, 1966: 32-38; 

Barkai, 1977: 9Q; ABA, 1980: Ch. 14, pp. 19-20). 

Voluntariness entails the defendant's knowing what he is doing 

and dving so free from impermissible inducements. In other words, 

the judge is responsible for discovering the existence of plea dis-

cussions and plea agreements. Then he must analyze whether these 

agreements have overwhelmed the accused's free choice to the extent 

that pleading guilty is so rewarding that the defendant is not 

acting voluntarily (Boykin v. Alabama, 1969; Arenella, 1980: 512; 

Newman, 1966: 22-31; ABA, 1980: Ch. 4, p. 29). 

Accuracy is the final concern. Here, the judge's duty involves 

his guaranteeing that innocent persons do not plead guilty. To en-

sure this, the judge usually requires the prosecution to establish 

a factual basis for the plea of guilty from one or more sources 

(the defendant's statements, police report, witness accounts) 

(Arnella, 1980: 513-516; Newman, 1966: 10-21, Barkai, 1977: 91; 

ABA, 1980: Ch. 14, p. 32). This task is not constitutionally re-

quired (North Carolina v. Alford, 1970). 

State Of The Art In Juvenile Court 

There is considerable diversity across the country as to what the 
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state requires of juvenile court when a juvenile defendant pleads 

guilty in that forum. Table #1 summarizes the national picture and 

discloses whether a state has a statute, a court rule or a court de-

cision which pays specific attention to the accused who pleads guilty 

in juvenile court. 

TABLE III 

STATE REGULATIONS ON JUVENILE COURT GUILTY PLEAS 

State 

Alabama 
Alaska 
Arizona 
Arkansas 
California 
Colorado 
Connecticut 
Delaware 
D.C. 
Florida 
Georgia 
Hawaii 
Idaho 
Illinois 
Indiana 
Iowa 
Kansas 
Kentucky 
Louisiana 
Maine 
Maryland 
Massachusetts 
Michigan 
Minnesota 
Mississippi 
Missouri 
Montana 
Nebraska 
Nevada 
New Hampshire 
New Jersey 
New Mexico 
New York 
North Carolina 
North Dakota 
Ohio 
Oklahoma 
Oregon 

Statute 

No 
No 
No 
No 
§ 657 
No 
No 
No 
No 
§ 39.07 
No 
No 
No 
No 
§ 31-6-4-13 
§ 232.43 
No 
No 
No 
15 § 3305 
No 
No 
No 
No 
§ 43-21-553 (557) 
No 
§ 41-51-521 
§ 43-279 (1). 
§ 62.193(2)· 
§ 169-B: 13 
No 
§ 31-1-31 
No 
§ 7A-633 
No 
No 
10 § 1111 
No 
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Court Rule 

1124 & #25 
IH2 (e) (4) 
116 & It7 
No 
111353 & 111354 
#3 
No 
11210 
1111 
118.130 
No 
11140 
1121 
No 
No 
No 
No 
No 
1154 & 1155 
Adult Rules 
11907 
Adult Rules 
118.2 
115-1 & #5-2 
No 
11119.02 
No 
No 
No 
No 
No 
1144 
No 
No 
No 
1129 
No 
No 

.3,. « b . 

Court Decision 

No 
No 
594 P.2d 554 
No 
562 P.2d 284 
No 
No 
No 
No 
No 
No 
No 
No 
362 N.E.2d 1024 
299 N.E.2d 616 
No 
No 
No 
399 So.2d 583 
No 
360 A.Zd 18 
No 
No 
No 
No 
No 
No 
No 
630 P.2d 245 
No 
No 
619 P.2d 194 
216 N.E.2d 627 
230 S.E.2d 198 
No 
No 
554 P.2d 44 
501 P.2d 991 

TABLE III 
(continued) 

State Statute Court Rule Court Decision 

Pennsylvania No No No 
Rhode Island No No No 
South Carolina No No No 
South Dakota No No No 
Tennessee No No No 
Texas § 51.09(a) & § 54.03(b) No No 
Utah No No 621 P.2d 705 
Vermont No No No 
Virginia No No No 
Washington § 13.40-130 117 • 6 (b) &1t7.7 583 P.2d 1228 
West Virginia § 49-5-11 (a) No 276 S.E.2d 199 
Wisconsin § 48.30 No No 
Wyoming No No No 

One can readily discern from this table that there are fifteen states, 

including Pennsylvania, which are silent about the matter. Table #2 

outlines these states which have yet to regulate this important aspect 

of juvenile court procedure. 

Arkansas 
Connecticut 
Georgia 
Kansas 
Kentucky 

TABLE tI2 

States Silent On Pleading Guilty 

New Jersey 
North Dakota 
Pennsylvania 
Rhode Island 
South Carolina 

South Dakota 
Tennessee 
Vermont 
Virginia 
Wyoming 

Although pleading guilty is addressed by the remainder of the country, 

another eight states appear to do little more than merely mention the 

prospect of the child's pleading guilty, and give little or no direc-

tion to the judge in accepting the plea. These states are identified 

in Table 113. 

Hawaii 
Maryland 
Michigan 

TABLE 113 

States Merely Mentioning Guilty Pleas 

Missouri 
Montana 
New Hampshire 
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Juvenile courts in Maine and Massachusetts have adopted adult court 

rules of criminal procedure but it is not readily apparent to what 

extent these states have utilized the adult court mechanics in re

viewing guilty pleas in juvenile court. 

A little more than half of the country, 26 jurisdictions (in-
, r 

" .' ., 

cl1i.r.Hng Washington, D.C.), has done more S9 far than just noting the 

possibility that a juvenile defendant may p'lead guilty in juvenile 

court. The major requirements detailed in these statutes, rules and 

decisions are that the charges be specified (Table #4), that the youth 

be advised of his rights (Table #5), that he plead voluntarily (Table 

#6), and, that he be apprised of the consequences of the guilty plea 

(Table #7). 

TABLE 114 

Jurisdictions Requiring 

Alabama 
Alaska 
California 
Colorado 
Delaware 
Dist. of Columbia 
Florida 

Illinois 
Indiana 
Iowa 
Louisiana 
Michigan 
Missouri 
Nevada 

Notice Of Charges 

New Mexico 
North Carolina 
Ohio 
Oklahoma 
Texas 
Washington 
Wisconsin 

Idaho New Hampshire West Virginia 

Alabama 
Alaska 
Arizona 
California 
Colorado 
Delaware 
Florida 
Hawaii 
Idaho 
Illinois 
Indiana 

TABLE 115 

States Requiring Advice Of Rights 

Iowa 
Louisiana 
Maryland 
Michigan 
Minnesota 
Mississippi 
Missouri 
Montana 
Nebraska 
Nevada 

29~, 

New Hampshire 
New Mexico 
North Carolina 
Ohio 
Oklahoma 
Oregon 
Texas 
Washington 
West Virginia 
Wisconsin 

1 
I 
I 
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TABLE #6 

Jurisdictions Requiring A Voluntary Guilty Plea 

California 
Colorado 
Delaware 
Dist. of Columbia 
Florida 
Idaho 
Illinois 
Iowa 

Louisiana 
Maryland 
Mississippi 
Nebraska 
Nevada 
New Mexico 
North Carolina 

TABLE 117 

Ohio 
Oklahoma 
Oregon 
Texas 
Washington 
Wisconsin 
West Virginia 

Jurisdictions Requiring Advice Of Consequences 

Alabama Illinois New Mexico* 
Alaska Indiana North Carolina** 
Arizona** Iowa** Ohio* 
California* Louisiana Oklahoma** 
Colorado* Maryland Oregon* 
Delaware Minnesota Texas* 
Dist. of Columbia Mississippi Washington** 
Florida Nebraska Wisconsin 
Idaho Nevada lvest Virginia** 

There appears to be some confusion in interpreting the requirement 

that the defendant be advised of the consequences of pleading guilty in 

juvenile court. The first element of the consequences idea is that a 

guilty plea is a conviction which forces the accused to surrender all 

trial-related rights. The second aspect of the consequences area is 

the sentence/disposition that will be imposed upon the defendant for 

having been convicted. Many juvenile court rules and statutes do not 

indicate whether they demand the juvenile be informed of the rights 

part and/or of the sentence feature of pleading guilty. Twelve states 

(those with either a single or a double asterisk in Table #7) specifi-

cally mandate the accused be told both effects of pleading guilty. Only 

six states (those with a double asterisk in Table #7), however, ap-

pear to require the youth be advised of the maximum penalty available 

upon conviction by guilty plea. 

296 



Juvenile court authorities have paid more attention thus far to 

the fairness and voluntariness question than to the accuracy question. 

Only eleven states require the judge to find a factual basis for the 

guilty plea, while another six states make this provision discretionary 

upon the judge's part. These states are noted in Table #8, with an 

asterisk marking those states where this duty is not mandatory. 

Alabama 
Arizona 
California 
Colorado 
Delaware* 
Florida 

TABLE 118 

States Requiring A Factual Basis 

Hawaii* 
Iowa 
Louisiana 
Minnesota* 
Missouri* 
New Mexico 

North Carolina 
Ohio* 
Oklahoma 
Washington 
Wisconsin 

Fifteen states have specified that the youth must personally admit 

or plead guilty, while another three have implied the same (Table 119, 

an asterisk denotes which states imply the requirement). Although the 

United States Supreme Court has determined there is no constitutional 

right to plead guilty, only five states have mentioned the juvenile 

court judge's right to refuse the plea of guilty (Table #10), and only 

three states have discussed the possibility of the juvenile defendant's 

withdrawing the guilty plea (Table 1111). Despite the Supreme Court's 

concern that the defendant have effective assistance of counsel before 

pleading guilty (Brady v. U.S., 1970), only four states have enjoined 

their juvenile court judges to discover whether the accused was ade-

quately represented (Table 1112). Finally, Boykin v. Alabama (1969) re-

quired adult court guilty pleas to be a matter of record. Nevertheless, 

only thirteen states have observed this requirement in juvenile court 

practice (Table #13). Several other states mention recording the juve-
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nile court's proceedings but they do not . h t1e t e recording to pleas of 

guilty. 

'TABLE fl9 

States Requiring Admission By Juvenile 
California 
Colorado 
Delaware* 
Florida 
Idaho* 
Illinois* 

Iowa 
Louisiana 
Maryland 
New Mexico 
North Carolina 
Ohi'o 

TABLE fila 

Oklahoma 
Oregon 
Texas 
Washington 
West Virginia 
Wisconsin 

States Permitting Refusal Of Admission 
Delaware 
Florida 

Iowa 
Ohio 

TABLE fill 

Oklahoma 

States Allowing Withdrawal Of Guilty Plea 
Florida Iowa Oklahoma 

TABLE f/12 

States Demanding Effective Assistance Of Counsel 
Iowa 
Mississippi 

States 

Arizona 
California 
Colorado 
Idaho 
Illinois 

North Carolina , West Virginia 

TABLE /113 

Requiring Recording 

Maryland 
North Carolina 
Ohio 
Oklahoma 
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Oregon 
. Texas 
Washington 
West Virginia 
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Apart from the bare acceptance of a guilty plea and determining 

it is fair, voluntary and accurate, the judge will likely want to 

know if there has been a plea bargain among the parties. Boykin v. 

Alabama (1969) strongly implied that the criminal court judge has 

an obligation to ascertain the existence of plea agreements because 

promises of reward for cooperation that are offered to the defendant 

can seriously affect the voluntary character of the guilty plea. 

Despite the importance of this information to the judge in his ana-

lysis of the guilty plea's voluntariness, only eight states have 

instructed their juvenile court judges to perform this task. Table 

1114 identifies these states. Among these states only North' Carolina 

has specifically observed that it is improper to pressure a juvenile 

defendant to plea bargain. Table #15 notes the only three states 

which have required the judge to warn the accused that the juvenile 

court is not bound by any plea bargain. 

TABLE #14 

States Directing Discovery Of Plea Bargains 

Colorado 
Iowa 
North Carolina 

Oklahoma 
Oregon 
Washington 

TABLE #15 

West Virginia 
Wisconsin 

States Saying Court Is Not Bound By Plea Bargain 

Colorado Iowa Washington 

Obviously, uniformity is not the word that should be used to de-

scribe the current status of juvenile court regulation of the guilty 

plea procedure. Many states have completely ignored Boykin v. Alabama 

(1969) and the implications the Supreme Court case has for juvenile 

court. Other states have given only token recognition to the decision 
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and have endorsed one or two of the Supreme Court's requirements 

while accepting a youth's plea of guilty. At the other extreme, 

a number of states have adopted Boykin as fully applicable to juve-

nile court proceedings. In fact, some states have gone even further 

than Boykin and adult court standards and have demanded a factual 

basis be established before a guilty plea is acceptable by the juve

nile court. This diversity and lack of national coordination suggests 

a situation ripe for Supreme Court intervention. Before long it would 

seem likely that the nation's highest tribunal will be called upon to 

resolve the question as to exactly what the judge must do when a youth 

pleads guilty in juvenile court. 

C. The Judge's Role In The Guilty Plea Process 

The use of a colloquy is probably the only complete and definite 

way in which to ascertain whether a guilty p~ea is fair, voluntary and 

accurate. The conciliator never conducted a colloquy. He did much 

of the bargaining himself and seemed to believe that he alone was re-

sponsible for guaranteeing the integrity of the guilty pleas. Here, 

a colloquy would not be considered as vital by the conciliator because 

a judge controlled the plea bargaining process. Even if judicial plea 

bargaining is viewed as an adequate substitute for scrutinizing the 

guilty plea process, this perspective does not account for the _con-

ciliator's not conducting a colloquy when only opposing counsel ne-

gotiated deals and when defense counsel offered non-negotiated guilty 

pleas. Perhaps a more important and conclusive explanation is that 

the conciliators appeared to regard the three concerns as primarily 

legal concerns which did not deserve as much of the court's attention 
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as the juvenile's treatment needs. 

The administrator also did not perform a colloquy. Instead, he 

relied upon defense counsel. The administrator's theory seemed to 

be that since the defense counsel consummated the deal he was re-

sponsible also for making sure the plea bargain was fair and volun-

tary. This perspective is not unusual. Alschuler contends that 

the Supreme Court assumes that a competently counseled guilty plea 

is a knowing and voluntary one (Alschuler, 1975b: 1). Ensuring 

accuracy was also the defense's job. Shifting the burden of ~pni

toring guilty pleas to defense counsel was in keeping with the ad,,: 

, h' f 'b'l' 3 ministrator s general s unn1ng 0 respons1 1 1ty. 

The legalist was the only juvenile court judge who required a 

colloquy every time the defendant pled guilty. At times the judge 

asked the questions himself. Otherwise, the defense lawyer or the 

prosecutor examined the accused. Some colloquies were cursory, 

encompassing only a few questions; others were more detailed and 

lengthy, lasting longer than many adjudicatory hearings ... At the 

very least, the legalist seemed to believe it was his duty to try 

to guarantee that each guilty plea was knowingly and voluntarily 

given. 

The Mechanics Of Pleading Guilty 

Since even the legalists were not consistent it is impossible 

to give a single account of what the typical colloquy was like. The 

first order of business in pleading guilty is that the accused is 

supposed to plead for himself. 4 Defense counsel actually pled guilty 

in juvenile court, however. This departure from established adult 
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court practice did not matter when the legalist presided because 

the juvenile answered at least one or two questions during the col-

loquy and, in effect, tendered his own guilty plea. Before the 

conciliator and the administrator, however, the juvenile never said 

a word about pleading guilty. Defense attorneys did all the talking. 

Although every youth had to respond to some inquiry before a legalist) 

less than half of the colloquies determined whether the defendant was 

competent to plead. The judges who required competency to be proved 

directed questions as to the juvenile's age, schooling, understanding 

the English language, mental condition, and any potential alcohol or 

drug addiction. 

Very few defendants were acquainted with the second aspect of 

the guilty plea process. Rarely was the juvenile informed of the 

charges and the elements of the offense. The conciliator and the 

administrator did not discuss these items with the accused. Even 

the extreme legalists' colloquies did not often address the nature 

of the delinquency petition. In addition, never was a youth advised 

of available defenses. 

The third part of the colloquy (the consequences of pleading 

guilty with respect to notice of rights waived) was ignored by the 

conciliator and the administrator but was faithfully executed by 

most legalists. Ordinarily, the juvenile was instructed that he 

was surrendering the right to trial, in which the complainant would 

have to come to court and tell the judg~ what the accused did, and 

the right to appeal except in the areas of voluntariness, juris-

diction and the legality of the sentence. The right to seek sup-

pression of illegally seized evidence, the privilege not to incri-
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minate oneself, the right to testify and to present evidence, and 

the requirement of proof beyond a reasonabl~ doubt to convict are 

the juvenile's other trial-related constitutional rights which were 

not usually included' in the list of rights the judge told the ac

cused he was giving up by pleading guilty. Thus, the legalist's 

colloquy frequently did not quite match the Boykin standards which 

control the adult court operation (1969: 243). 

The second half of the consequences aspects involves telling 

defendants the worst sentence that is possible due to conviction. 

In one area at least the juvenile court seemed to protect its de

fendants more than the adult court protects theirs. The juvenile 

court prosecutor regularly announced to the judge which guilty pleas 

were negotiated. The most prominent negotiated guilty pleas were 

the complete sentence bargains (see Chapter 6). They were presented 

to the judge as an inviolable package which he had to either accept 

or reject. In other words, modification by the judge was not really 

possible, unless the juvenile acquiesced in the change. Thus, the 

youth who agreed to plead guilty in exchange for probation could not 

thereupon be institutionalized, unless he agreed to that alteration 

in sentence. Unlike the adult defendant,the juvenile defendant 

who plea bargained a complete sentence bargain could not be "set up" 

or "slammed" at disposition. He was aware of the maximum possible 

sentence. The operation of Philadelphia's juvenile court prevented 

surprise sentences in complete sentence bargains. 

The issue was not as easily resolved for incomplete sentence bar-

In gains, charge bargains, and non-negotiated guilty pleas, however. 

incomplete sentence bargains the youth narrowed but did not completely 
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control the parameters of sentencing (see Chapter 6). Nevertheless, 

the youth was not instructed at the bar of the court that what he 

hoped to gain (e.g., district attorney silence or an institution re-

ferral) could be an illusion at best. The juvenile did not appear 

to know (unless defense counsel had previously warned him) the maxi-

mum sentence that could occur if the plea bargain did not match his 

aspirations. For example, if the youth pled guilty to obtain a re-

ferral to St. Gabriel's Hall and that facility refused to accept him, 

the juvenile could end up in Glen Mills or even in Cornwells Heights. 

No one told the defendant this at the colloquy. The same results were 

noted in charge bargains and non-negotiated guilty pleas. Defendants 

tendering these pleas had gained no control whatsoever over sentencing 

(see Chapter 6). Youth were generally not told the alternatives the 

judge could employ at disposition. 5 Despite the lack of warnings juve-

niles were generally protected by the judge when the former offered 

guilty pleas without guaranteed results. 

Illustration No.1: The public defender pled guilty on-the
nose to robbery. He secured the district attorney's agree
ment not to make a recommendation. The defense lawyer wanted 
the defendant to continue attending correctional group coun
seling, in which he was placed after he committed the robbery. 
The prosecutor read the youth's recQ'rd and realized he should 
have ar.gued for incarceration, but it was too late at this 
point to say anything. The judge reviewed the file and said 
he had to go with commitment. Instead of convicting and in
stitutionalizing the accused, which he could legally have 
done, the judge allowed the juvenile to withdraw his guilty 
plea. The district attorney was angered. He noted under 
this approach the public defender could never lose in a deal 
since he can always withdraw the plea if he does not like the 
results. 

After providing notice of the consequences, 'the judge's next job 

was to ascertain if. there had been a plea agreement. This function 

was often unnecessary for the conciliator since he had conducted many 

deals personally. Otherwise, the judges were informed by the district 
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attorney which guilty pleas were negotiated and which were "open". 

Although the judges were thus aware of the existence of a plea bar-

gain, the judges did not evaluate the bargain itself to see if either 

undue pressure or an exceptionally rewarding deal had prompted the 

defendant to plead guilty. The conciliator and the administrator 

never attempted to determine if the judge (in the coneiliator's'case), 

the prosecutor or the defense attorney had wrongly induced the accused 

to convict himself. The legalist at least could infer that a defen-

dant who truly did not want to plea bargain would protest at some time 

during the colloquy. There were very few, if any, exceptionally re-

warding deals in juvenile court. The absence of severe sentences 

(like death penalties and life sentences) and the control of the dis-

positional ladder combined to prevent the likelihood of any plea bar-

gains of this sort in juvenile court. The dispositional ladder, more-

over, was the judge's guideline in recognizing plea bargains that were 

not in the defendant's inter~sts or were simply not fair agreements. 

Judges werp not unwilling to chastise opposing counsel when a plea 

negotiation seemed detrimental to the youth's cause. 

Illustration No.2: The juvenile was in pretrial, charged 
with robbery. It was his first arrest. The district at
torney arranged with defense counsel to grant probation in 
exchange for a guilty plea and testimony against a co-defen
dant. The judge nearly reprimanded the defense attorney, 
reminding her that probation is the disposition for first 
offenders so she was gaining nothing by pleading guilty. The 
judge also pointed out that counsel was jeopardizing her 
client's life by supporting his testifying against a youth 
who could very well retaliate against the informer. The 
judge sent the case to trial. 

The judge's fifth task as supervisor:of the guilty plea process 

was to establish a factual basis for the defendan\~' s guilt. The con-

ciliator and the administrator by-passed this feature. The legalist, 
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on the other hand, frequently had the district attorney read the 

police report and then asked the accused to confirm or to deny the 

accuracy of the report. Only on a couple of occasions was there 

testimony by witnesses to support the truth of the complaint. The 

legaU.sts' commitment to discovering a factual basis was actually 

beyond the standards constitutionally required by the Supreme Court 

in the adult system (North Carolina v. Alford, 1970). 

In the sixth part of the colloquy the judge was responsible for 

determining the defendant's willingness to plead guilty. All the 

judges tended to infer vClluntariness from the absence of protest by 

the accused. For the most part, juveniles were not asked if they 

were pleading guilty of their own free will and not due to any force 

or threats, or because of any promises (other than a plea bargain) 

that had not been disclosed to the court. In this respect, the juve-

nile court judge did not observe the mandate of Boykin v. Alabama 

(1969). Related to this matter is the question of accepting a guilty 

plea from an accused who insists upon his innocence. A number of 

juveniles told their attorneys that they did not commit the crimes 

with which they were charged. These juveniles usually plead guilty, 

nevertheless (see Chapter 7, Illustration No. 24). Most often the 

youths did not repeat their reluctance to the judge. At any rate, no 

guilty plea was accepted where the accused told the judge he had done 

nothing wrong. Thus, Alford pleas were not tendered in juvenile court 

(see North Carolina v. Alford, 1970). Juveniles who claimed innocence 

were told to withdraw their guilty pleas and go to trial. 

Next, th,e judge was supposed to examine whether the juvenile was 

satisfied with defense counsel's representation. In addition, the 
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judge could inquire if the youth had discussed the case and his pro- court, which has always had a minimal commitment to legalise, has 

posed admission with an interested adult. The conciliator and the traditionally resisted the adoption of legally-oriented, adult court-

administrator did not explore this question. Even the legalist only related standards and procedures. 

rarely questioned the accused in this regard. Again, the absence of The conciliator and the administrator, in particular, largely 

protest seemed to be equated with the defendant's overall satisfaction avoided the measures the Supreme Court has determined must be ob= 

with the situation~ served in criminal court. The conciliator"s explanation is a com-

The judge's eighth responsibility was to allow the youth to with- mitment to treatment probleme and an antipathy towards legal concerns. 

draw his guilty plea if the former could not honor the plea bargain, The administrator's excuse is that he performs no task unless he has 

or if it appeared unfair or unwise to accept the guilty plea. All been directed to do so. But even the legalist did not consistently 

the judges appeared to observe this duty faithfully. Judges regularly adopt all the adult court-based s~andards in pleading guilty. 

refused proposed deals and instructed the accused to go to trial. As Arguably, the juvenile court judge does not need to emulate adult 

was mentioned in Chapter 8, judges often rejected guilty pleas where court practice. For one thing, the absence of Boykin has not neces-

the youth was destined for institutionalization. The judge simply sarily meant that guilty pleas in juvenile court are inherently un-

did not think it fair to incarcerate a juvenile until he had his day fair and involuntary (or inaccurate, for that matter). Although they 

in court. seemed to stumble along without higher, appellate court direction, 

The final order of business was to officially record the guilty juvenile court judges, for the most part, appeared committed not to 

plea. The guilty plea itself was recorded by the court stenographer run roughshod over juvenile defendants and their rights. The defense 

in all the judge1s courtrooms. The colloquies, however, were only attorney was simply charged with ensuring the validity of the defen-

rarely taken down. The legalist., did not appear to feel it necessary dant's plea. According to some authorities, that is in keeping with 

to record every exchange made between the court and the defendant as current United States Supreme Court thinking (see Alschuler, 1975b). 

the latter pled, guilty. The conciliator would argue, moreover, that the business of juvenile 

As is evident from the foregoing, the juvenile court, in general, 
court is to get the best suited treatment to the youth as quickly as 

has not dedicated the resources the adult court has in protecting 
possible and not to engage in some esoteric examination of the ac-

the integrity of the defendant's guilty plea. 6 That is not surprising. 
cused's purported rights and what it means to give them up. McKeiver 

The United States Supreme Court has often had to command both the 
v. Pennsylvania (1971) suggests the conciliator is not totally off 

base. 
adult and the juvenile courts to implement many constitutional pro-

tections during the last three decades. Moreover, the juvenile Second, the united States Supreme Court has not yet determined 
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that Boykin applies to juvenile court. Therefore, unless the state 

makes that determination, the juvenile court judge is under no ooli-

gat ion to follow the Boykin prescriptions. Finally, the Supreme Court 

has required only fundamental fairness in juvenile court (In!! Gault, 

1967). It is highly probable, then, that the Justices would be satis-

fied with the sta~us quo and would not order the juvenile court to 

observe Boykin. 
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FOOTNOTES 

1The New York Court of Appeals (in In re D., 261 N.E. 2d 627, 
(1970), appeal dismissed, cert. denied, ~ v.-onondaga County, 403 U.S. 
926 (1971» implied that Boykin v. Alabama (1969) applied to juvenile 
court, but it is unclear whether the adult standards have been enforced 
in juvenile court. It appears that Boykin is not observed throughout 
the state because a number of cases have arisen sporadically which have 
granted one or more of the Boykin provisions. See, for example, Matter 
of Karen B., 353 N.Y.S. 2d 160 (2d Dept. 1974); Matter of John R., 419 
N:y.S. 2d~25 (2d Dept. 1979); and, In re Daniel B., 44o-N.Y.S.-Zd 207 
(1st Dept. 1981). - - . -

2Utah supposedly uses adult court rules in juvenile C01lrt (see 
State in Interest of Hill, 621 P.2d 705 (1970», but the connection seems 
very weak. 

3 Not conducting a colloquy also enabled the administrator to 
leave court that much quicker, which was a chief concern of this type of 
judge. 

4This section discusses the purported duties of the judge in 
accepting a guilty plea. The discussion is based upon the American Bar 
Association's interpretation of the judge's obligations in this regard 
(1980: Ch. 14). 

5This is not to imply that juvenile defendants who offered 
these types of guilty pleas were necessarily taken advantage of by the 
judge. First of all, defense attorneys sanctioned these pleas of guilty 
only when no other course looked feasible and very often in situations 
in which a severe sanction was inevitable (see Chapters 6 and 8). Second, 
the dispositional ladder would more than likely restrict the chances of a 
youth's receiving a sentence out of character with his offense and record. 
Finally, judges were ordinarily solicitous of the defendant's circumstances 
and usually attempted to ensure that no child was legally misused. For ex
ample, judges frequently rejected non-negotiated guilty pleas where com
mitment was likely (see Chapter 7). 

6 Juvenile law in P/cnnsylvania changed following completion of 
the study. The statues now provide for adult court to consider all juve
nile felony convictions when sentencing an adult offender. Thus, felony 
adjudications in juvenile court have assumed even greater importance tha.n 
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they had during the research period (perhaps giving even more incentive 
for seeking a charge reduction). The district attorney's office has ini
tiated a policy where all felony guilty pleas must be subjected to a col
loquy. This was done in order to protect the guilty plea's validity for 
later use in adult court sentencing. 

'I " J 
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IV. THE SIGNIFICANCE OF PLEA NEGOTIATION IN JUVENILE COURT 

CHAPTER 11: SUMMARY OF THE FINDINGS OF PLEA NEGOTIATION IN JUVENILE COURT 

Perhaps the first and foremost-finding of this study is that previous 

research efforts have mistakenly grouped their analyses of guilty pleas into 

one monolithic category of plea bargaining. For example, even non-negotia-

ted guilty pleas have been called implicit plea bargains. This was an un-

fortunate decision because it forces the part to consume the whole. The 

negotiated guilty plea is but a subset of guilty pleas, in general, and, 

consequently, cannot and should not be expected to explain the world of 

pleading guilty. It is much more logical and useful to focus upon the 

larger entity of guilty pleas.' and then try to examine what all guilty 

pleas are like, and try to comprehend why so~e are negotiated while 

others are non-negotiated. This study has done precisely this and has 

identified and labelled several non-negotiated guilty pleas, which are 

related to but are nevertheless different from the bargained plea of 

guilty. 

In additioil, this research has pointed out the misleading way in 

which plea bargaining has been documented in the field. In no jurisdic-

tion does plea negotiation dispose of 95% of the caseload. Yet, authori-

ties cite figures like this as the plea bargaining rate (see ABA, 1980). 

What plea negotiation does achieve is an extremely high percentage (per-

haps 95%) of the total number of convictions. Nevertheless, the public 

has been misinformed as to the criminal justice system's reliance upon 

the negotiated guilty plea. This study has sought to rectify this situa-

tion by disclosing the numbers that truly belong in the numerator and the 

denominator of the plea bargaining ratio. 

t·~j 

This study has also recognized the relationship that exlstsbetween 
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negotiated and non-negotiat~d guilty pleas on the one hand and negotia-

ted and non-negotiated dismissals on the other hand. Together, the two 

types of guilty pleas and dismissals comprise what this research has 

called mitigated justice. The mitigated justice concept not only high-

lights the distinct yet related aspects of pleading guilty and dismissing 

cases, it also provides an ability to understand how the criminal and 

the juvenile justice system tend to tolerate considerable misbehavior 

before "throwing the book" at the typical defendant (see Chapter 12). 

Interesting discoveries were made about juvenile court as well. For 

one thing, the dispositional ladder puts sentencing in juvenile court 

into perspective. That is, the youth climbs through several plateaus 

on his way towards the ultimate sanction in juvenile court: transfer to 

adult court. The presence of these distinctive disposition levels, in 

turn, serves as the fundamental incentive for defense counsel to plea 

bargain in juvenile court. The defense attorney simply tries to have 

the defendant placed on the least serious level possible. This study 

has demonstrated also that the creation of a new plateau on the ladder 

(e.g., a consent decree) will create as well another level (or added 

motivation) over which to negotiate a case. Ordinarily, the defense 

lawyer acted like an advocate, securing the least restrictive disposi-

tion for his client. Contrary to the situation in adult court, however, 

defense counsel sometimes helped plea bargain the juvenile into an in-

stitution when the child could possibly have avoided it. This assistance, 

consistent with the treatment goals of the juvenile justice system, oc-

curred only when the youth agreed to it. 

Perhaps the most significant find concerns the ~hree types of judges 
(I 

Ie 

who work in juvenile court. Contrary to the apparent directives of Gault, 
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there are judges who are either antagonistic towards (the conciliator) 

or indifferent to (the administrator) the leaglise the Supreme Court has 

introduced into juvenile court. These judicial attitudes are instrumental 

in shaping the judge's behavior in handling cases, including, in particular, 
J 

the judge's reaction to plea negotiation. Whereas the conciliator actively 

plea bargained and the administrator passively accepted it, the legalist 

had uneasy feelings about plea negotiation and its proper place in juve

nile court. Undoubtedly, to some the most disturbing feature about piea 

negotiation in juvenile court will be the conciliator's bargaining direct

ly with the youth. 

The third major character in this study, the prosecutor, was found to 

have a number of reasons to plea bargain in juvenile court and to assume a 

variety of roles while negotiating. Primarily, the district attorney did 

exactly what he was expected to do: act like an advocate for the Common-

wealth. He sought informal arrangements when they represented the best 

disposition available. In general, the prosecutor was trying to build 

a certifiable record against the defendant. Eventually, the youth would 

commit enough wrongs to climb alJ. the way to certification. Otherwise, 

the district attorney was an administrator seeking to regulate case flow 

through his office by plea bargaining, and a judge when he informally dis-

posed of cases because the juvenile's needs were best answered that way. 

Probably the most distinctive attribute about plea negotiation in 

juvenile court in personnel terms, was the effect caused by the probation 

officer and the parent. Unlike adult court, the probation officer gets 

involved with juvenile court early in the processing of a case, and di-

rectly and indirectly (through the presentence report) influences plea bar

gaining. Again, unlike the adult court, the parent can play an integral 
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role in plea bargaining in juvenile court. Single-handedly, the parent 

frequently promoted or blocked deals in that forum. 

Essentially, the plea bargains ,found in juvenile court are structurally 

similar to (i.e., charge and sentence bargains), and are generated by many 

of the same reasons (i.e., both sides get acceptable results) as the plea 

bargains occurring in adult court. That fact suggests that there is per

haps more comparability between juvenile and adult court than is commonly 

(and willingly) recognized. Of course, adult court has no such thing as 

a certification deal. There are other crucial differences worthy of men-

tion, also. 

First, plea bargains take place in juvenile court even though jury 

trial is not offered to juvenile defendants. Caseload pressure is much 

less persistent in juvenile court than in adult court and yet much plea 

negotiation transpires in the former. This lends support to the proposi

tion that caseload pressure is not the reason d'etre of plea bargaining 

(Feeley, 1979b; Heumann, 1975). Nevertheless, everything probably is 

relative. Juvenile court seemingly works to its capacity and its per-

sonnel would argue (as did the judges and opposing counsel) that plea 

negotiation facilitates case movement and prevents backlog in the juve

nile court system. Theoretically, every non-diverted juvenile case 

could be given a hearing. That would mean many trials and much longer 

days in court, however. Tolerance towards juvenile misbehavior would 

also possibly decrease since giving more time to an accused before and 

during 'a trial seems to be correlated to giving an offender more time 

.after conviction. So, although juvenile court could probably do alright 

without plea bargaining, juveniles might not fare as well. Irt other words, 

juvenile court could live without plea negotiation but life would not 
JI 
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necessarily be as pleasant as it is currently (or pleasant at all, for 

that matter). 

Second, plea bargaining took p~ace in juvenile court without threat 

of a trial penalty. There is little doubt that sentence differentials 

(i.e., a more severe sanction for trial conviction vis-a-vis guilty plea 

conviction) are believed to be the major impetus in a defendant's seeking 

a negotiated plea in adult court. Despite the absence of a trial penalty 

(and, indeed, in face of some defendant's being rewarded for non-coopera-

tion and refusing deals) there were enough gains to be realized that de-

fense counsel were often willing to initiate plea negotiation when the 

situation warranted. Defense attorneys were quick to admit that it felt 

reassuring not to have to risk a trial penalty when deciding whether to 

accept or to reject the prosecutor's proposals. 

The third instrumental difference about juvenile court plea bargain-

ing is that role distortion did not take place. Plea negotiation in the 

adult court reportedly causes defense attorneys to become dishonest (i.e., 

they sellout and trade-out clients) and/or paranoid (1. e., they are 

afraid to play with the defendant's life), judges to become impotent 

(Le., they must abide by the prosecutor's wishes or the system collapses), 

and prosecutors to become multi-functioning usurpers of the criminal jus-

tice process (i.e., they charge, convict and sentence) (Alschuler, 1968, 

1975, 1976). The judge controls plea bargaining in juvenile court, how-

ever. The conciliator directly dominates the plea negotiation process 

in his courtroom. More important, all the judges have the prerogative of 

rejecting any deal that appears inappropriate. Without the jury trial 

problem, juvenile c.ourt judges could afford to send a multitude of cases 

into hearings without the threat of system collapse. Defense attorneys 
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could not easily be coerced into bargaining since three was no trial 

penalty. But, on the other hand, defense attorneys could not threaten 

to slow down the system with countless jury trial requests. The pros

ecutor could not threaten anyone with a trial penalty if he chose not 

to cooperate. All three participants were able to pick and choose when , 
they would plea bargain. In fact, this freedom contributed to their 

being numerous impediments to plea negotiation in juvenile court. 

After finding so many obstacles to the practice, it is, in retro-

spect, somewhat surprising that so much plea bargaining acti'lJity occurs 

in juvenile court. The juvenile court structure is such that plea ne

gotiation seems unlikely. There are no jury trials, no trial penalty 

and the charge and sentence are not necessarily related in anyone case. 

Moreover, as was just discussed each of the participants operated with 

more freedom than their adult counterparts. Plea bargaining, then, 

demanded a coalescing of the right situation, incentive- and stage-wise, 

and the right people. Despite this plea negotiation took place frequent-

ly in juvnille court. 

The final note on this study's findings involves the low priority 

that was placed on judicial supervision of the guilty plea process. For 

the most part, juvenile court judges did not give heavy emphasis to ex

amining the fairness, voluntariness, and accuracy of the juvenile's guilty 

plea. This is not surprising. Legal considerations have traditionally 

assumed second place to the youth's treatment needs in juvenile court. 

Absent some extraordinary condition, juvenile court judges are not likely, 

on their own initiative, to introduce legal protections into a procedure 

i h If f the child Irrespective of the whose primary concern s t e we are 0 • 

lack of legal input at the guilty plea stage, pleading guilty in juvenile 
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court did not appear to undermine justice or the juvenile's interests. 

With only one exception there were no reneged deals. Whenever complete 

sentence bargains occurred there were not surprise sentences. In these 

respects, pleading guilty in juvenile court had more fairness about it 

than what frequently happens in the adult court. To be sure, requiring 

colloquies for all guilty pleas, putting all deals (and colloquies) on 

record, and requiring the prosecutor to establish a prima facie case for 

each guilty plea would do much to further the cause of justice in juvenile 

court (and in adult court, too, for that matter) (see Heumann, 1978: 166-

167). But, even without these reforms, plea negotiation and pleading 

guilty in juvenile court do not currently appear to violate the fundamen-

tal fairness constitutionally owed each juvenile defendant. 
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CHAPTER 12: IMPLICATIONS AND FUTURE DIRECTIONS OF THE STUDY OF PLEA 
NEGOTIATION IN JUVENILE COURT 

A. The Implications 

This study has a number of implications. Perhaps the most obvious 

ones concern the ways in which past and future research on plea nego-

tiation will be affected by this study's discovery of the myriad guilty 

pleas that can be offered by a criminal defendant, whether in juve-

nile or adult court. This study has demonstrated that revisions are 

necessary in how plea negotiation is categorized and documented; 

that additional examination is needed in the area of non-negotiated 

guilty pleas; and, that the larger picture of mitigated justice and 

its relationship to the juvenile and criminal justice systems re-

quires further investigation. Even more serious implications in-

volve just how juvenile court should be viewed considering the im-

port of this study's findings. 

Many will probably suggest that the one, crucial, and, at the 

same time, most dangerous implication of this study is that the plea 

negotiation activity in juvenile court forces the juvenile court to 

be presented in a light too simil~rc_c!~ t:h~" adul t court. As many of 
\\ 
\ 

the authorities cited in Chapter 2 propose, it is virtually uncon-

scionable for anyone to attribute a pure criminal justice phenomenon, 

like plea negotiation, to the halls of juvenile justice. The two 

simply do not seem to mesh. If nothing else, this study conclusively 

shows that plea bargaining belongs in juvenile court; it lays to rest 

the reasoning discussed in Chapter 2. 

The National Advisory Commission was a group of respected cri-

minal justice experts who, in both their preliminary report in 1976 
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and their final draft of 1980, emphasized that plea negotiation was 

an evil to be kept out of juvenile court at all costs. The group 

recommended the abolition of plea bargaining wherever it exists in 

juvenile court. Their opinions were based upon a knowledge vacuum, 

however. The NAC simply did not know what plea negotiation in juve

nile court represented. More important, the commission's conclusions 

were built upon an unrealistic conception of what juvenile court is 

really like. 

In support of its elimination recommendation, the NAC cited num-

erous undocumented abuses that are supposedly associated with plea 

bargaining in juvenile court. 1 These alleged abuses were mentioned 

in Chapter 3. They primarily involve plea negotiation's being co

ercive and damaging to the protection of society. In addition, 

according to the NAC, the juvenile court's treatment goals are under-

mined by the presence of plea bargaining. 

The NAC was simply incorrect in its assertions. 2 The absence of 

a trial penalty meant juveniles were not coerced into plea negotia-

tion. Moreover, th~ first offender's representation by defense coun-

sel and his virtually automatic elegibility for probation, whether by 

plea negotation or via trial conviction, refutes the proposition that 

the first-timer will be taken advantage of wherever plea bargaining 

exists in juvenile court. 

The commission's assumption that plea bargaining accounts for the 

undermining of society's protection is myopic. It ignores the valuable 

contributions made by lenient sentencing, post-adjudicatory dismissals, 

the unavailability of institutions in which to incapacitate dangerous 
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juveniles, the cumbersome process of ~ransferring cases to adult court, 

and the prophylactic, constitutionally-mandated provisions such as 

speedy trial and exclusionary rules. Moreover, it is pure irony that 

plea bargaining often serves to protect society since it guarantees 

the conviction and punishment of many juveniles, who, upon a demand 

for trial, would, for one reason or another, be set free to prey 

upon society. 

The NAC implied that the treatment mentality of the juvenile sys-

tem acts as an insurmountable philosophical bar to plea bargaining 

3 in juvenile court. This view seems to rely upon a number of inter-

related assumptions that neither history ncr logic supports. 

1. The Juvenile System Helps The Youth 

The anti-negotiation stand appears to depend, in large part, 

upon the belief that plea bargaining frustrates the court's ability 

to help the juvenile. This proposition, in turn, requires that 

the juvenile system actually rehabilitate the youth. The system's 

prospect of successful rehabilitations is beyond the scope of 

this study. Suffice it to say that/:Kany reports have disclosed 
j , 

the juvenile court's inability to trea~. juvenile offenders, or 
\, 
'I 

at least to convince youths not to recidtvate (President's Com-

mission, 1967). At the very least, this position :i,.s d.n~,onsistent 

with the recent movement, which the commission endorses, to divert 

as many cases as possible away from juvenile court, which is thus 

employed only as a last resort (1976: 216). If the use of the 

juvenile system itself is not sacrosanct, it is difficult to con-

ceive why plea bargaining, if it at all prevents or minimizes the 

system's control of the youth, is sacrilegious. 
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2. The Judge Is The Only One Competent To Assess The Youth's Needs 

The desire to eliminate plea negotiation stems somewhat from 

the treatment perspective ~hat the judge alone is qualified to 

determine the tehabilitation plan the juvenile requires. This 

study does not consider the competency of juvenile court judges 

to serve as child psychologists. It is enough to state that 

the proposition is unrealistic. At disposition the judge re-

. lies heavily upon the probation officer's recommendations. It 

is surely incongruous to hold that the prosecutor and defense 

counsel cannot evaluate their own and/or others' treatment pro-

posals, and arrive at a conclusion equal in merit to that which 

the judge would draw. Moreover, this assumption, like the 

rationale used in the McKeiver decision (where the judge and not 

the defendant was given the right to jury trial), turns the con-

cept of rights and duties on its head. It is the right of the 

juvenile, as exercised through the advice of defense counsel 

and not through the wishes of the judge, to choose the fate of 

the case: guil'ty plea (with or without negotiation) or trial. 

3. Negotiation Aud Proper Treatment Are Mutually Exclusive 

The NAC proposed that plea bargaining necessarily yields re-

suIts not "rationally related" to the juvenile's needs, and that 

liaveryone will "lose sight" of the court's "essential function" if 

negotiation occurs (Id.: 410-411). Exactly why rational results 

are automatic when the case is decided by an unsolicited admission 

or formal trial is not explained by the commission, however. The 

NAC necessarily and unreasonably implies that the judge, defense 

counsel and prosecutor could never agree on the disposition of 
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a case. This implication is necessary because only the lack of 

agreement would necessitate a formal resolution of the dispute. 

This implication is unreasonable in that the parties frequently 

concur and avoid the waste of resources by foregoing the time 

and expense of trial. Just as much as the adversary proceeding 

does not assure rational treatment results and does not enhance 

everyone's vision of the juvenile court's purpose, plea bargain-

ing does no violence to the attempt to attain the right treat-

ment plan for the juvenile. 

4. The Juvenile Cannot And Should Not Want To Minimize The State's 

Intervention 

In the adult system, plea bargaining is a mechanism to limit 

punishment. Its corresponding role in the juvenile context is 

to minimize treatment. Implicit in the position that plea bar-

gaining does not belong in juvenile court is the belief the 

youth is not entitled to resist what the state has determined to 

be ad~quate control of the juvenile's fate. This belief distorts 

both reality and the juvenile's right~. Very often the juvenile 

system interferes substantially in the life of the youth. Regard-

less of the intention, the interference is punitive since depri-

vation of liberty, total if custod~ial, is a necessary result of 

a guilty finding by the court. For years the elevation of rhetoric 

above reality served to confuse the effect of juvenile court inter-

vention, and, consequently, to deprive the youth of constitution-

al rights. The analogy is no less forceful, here. It is too 

easy to infer from the anti-negotiation. stance that a juvenile 

should be compelled to accept his destir,\y as plotted by others, 
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without recourse to otherwise permissible available measures to 

avoid or to alter that destiny. In a similar vein, the stance 

restricts defense counsel's capacity to use otherwise acceptable 

means to secure the best resolution (i.e., the least restrictive 

state intrusion) for the client. Finally, the stance assumes 

that minimizing the interv'ention will actually hurt the defen-

dant. In light of the juvenile system's documented failures, 

this assumption is hardly tenable. 

Acceptance of the treatment ideal does not require an 

abandonment of plea bargaining in juvenile court. The philo so-

phical argument presented by the commission is unconvincing. 

The commission's rationale represents more a reluctance to in-

corporate into juvenile court a technique that is associated 

with punitiveness, than an ability to establish a conflict be-

tween plea barganing and the treatment purpose of juvenile 

court. However, the NAC has succeeded in putting itself in 

a philosophical bind by constructing a rather anomalous juve-

nile court: a non-negotiating, adversary proceeding within a 

non-punitive, treatment system. 

To accept plea bargaining as philosophically congruent with the 

purpose of juvenile court, it is not necessary to either camouflage 

the question or abandon the treatment objective of the system. One 

only has to acknowledge the punitive nature of the juvenile system, 

and the adversary ,character of juvenile court proceedings. 

The juvenile court's traditional commitment to rehabilitation is 

legendary. The juvenile court seeks to help and to educate youths 

rather than to merely warehouse them. ~~ether or not these goals 
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are achieved, at least the attempt is praiseworthy. It is not as 

commendable, however, to imply that the juvenile system operates 

in a non-punitive capacity. This perspective served to deny juve-

niles constitutional rights for nearely seven decades. It suggests 

that punitive measures cannot be therapeutic. Moreover, the rhetoric 

distorts what is involved in juvenile c.ourt dispositions, as Allen 

observed several years ago: 

Measures which subject individuals to the substantial 
and involuntary deprivation of their liberty contain 
an inescapable punitive element, and this reality is 
not altered by the facts that the motivations that 
prompt incarceration are to provide therapy or other
wise contribute to the person's well-being or reform ••• 
(1964: 37). 

It is not necessary or accurate to portray treatment and punish-

ment as antithetical. What is imperative is the recognition that con-

trol of th~ youth's life in the community or in an institution is a 

punitive r~~ponse by the state, reagrdless of the latter's benevolent 

motivations. It is crucial, as well, to concede that the juvenile, 

like the adult, has a right, through constitutionally-permissible 

means, to avoid or to minimize the state's infliction of punishment. 

Occasionally, the interests of a juvenile and the state may 

actually coincide. Both may agree that a certain approach is required 

and desired to remedy the youth's problem. More often, however, the 

interests conflict. The state wants to impose some level of super-

vision upon the juvenile who wants to return home in an unaltered 

condition. This reality is not changed by the gratuitous. concern 

of the state, as one commentator has noted: 
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When the child and the state confront each other 
in the juvenile justice system, no amount of benevolent 
intentions, studied informality, or euphemistic terminol
ogy should be allowed to obscure the fact that they are, 
in fact, adversaries ••• (Wizner, 1972: 389). 

Once the juvenile justice network is described as a treatment

oriented, albeit punitive system, which has, at times, interests 

opposed to those of the youth, the role of plea bargaining in juve

nile court is easily defined. It simply parallels the plea bargain-

ing function in adult court: to minimize the severity of state treat

ment/punishment. Ironically, the recognition that plea bargaining 

belongs in juvenile court can advance the cause of the youth's con

stitutional rights. This acknowledgements although it leaves the 

treatment goal intact, gives concrete force to the youth's availing 

the full import of the right to counsel: to work rigorously on the 

juvenile's behalf to counteract the state's proposed intervention 

into the client's life. From this perspective, it is not difficult 

to conclude that plea bargaining has no philosophical hurdle to 

overcome in order to serve a legitimate purpose 1.n juvenile court. 

The bottom line of the anti-negotiation in juvenile court posi

tion is a fear clf the domino-like effect this practice could pro

duce. Recognizing the merit of plea bargaining in juvenile court 

and its philosophical congruence provides yet another incursion 

into the uniqueness of the juvenile court concept. This recogni

tion establishes, in turn, significant similarity between the juve

nile and the adult systems, which may lead to a demandiithat youths 

have all the constitutional rights enjoyed by their adult counter

parts. Constitutional parity brings about the collapse of the final ---
domino (i.e., the juvenile court) as the equality"of ];'ights and pro-
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(I cedures yields a conclusion that the state no longer requires a sep-

arate juvenile court system. The Supreme Court revealed its concern 

that this progression is possible in McKeiver v. Pennsylvania: 

If the formalities of the criminal adjudicative 
process are to be superimposed upon the juvenile court, 
there is little need for its separate existence ••• (1971: 
551). 

The Court was "disinclined to give impetus" to this development, and 

accordingly, denied juveniles the constitutional right to trial by 

jury. That this evolution is automatic is unlikely, however. The 

McKeiver Court was unpersuaded by the argument of the juveniles from 

Philadelphia, who based their request for jury trial, in part, upon 

the fact that counsel regularly plea bargain in juvenile court. Thus, 

the domino theory is speculative at best: plea bargain's takeover of 

juvenile court will not necessarily guarantee the latter's demise. 

Actually, plea negotiation in juvenile court makes perfect sense. 

After all, the entire juvenile justice system seems to operate on a 

negotiation or mitigated justice basis. First, the juvenile system 

itself is a mollified version of the criminal justice system. Punish-

ment for juveniles is/not nearly as severe as that reserved for adults. 

Of course, adults have access to bail and jury trial which are gen-

erally denied the juvenile defendant. In effect, the juvenile trades 

rights for less punishment. Even within the juvenile system negotia-

tion is a constant. Police regularly send children home (before and 

after arrest) without invoking the formal channels of the system. 

The intake conference is specifically designed to work things out 

and to return home those juveniles who do not need juvenile court 
-i 

trea~ment. Probation officers consistently divert juveniles into 
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informal supervision where the latter can earn a dismissal if he 

refrains from crime for a period of time. Since all the other 

parts of the juvenile justice system negotiate with or extend 

mitigated justice to juveniles there would seem to be no logical 

reason to expect that the courtroom would be immune from this 

behavior. 

The entire juvenile justice system seems committed to exempting 

youths from rigorous treatment by the state. Mitigated justice in 

the juvenile court (of which plea negotiation is a major part) works 

in the same context. It appears to parallel the general objectives 

of the system to divert children out of the system or to at least 

lessen the blow against the juvenile defendant wherever possible. 

Experts have noted the similarities that exist between diversion 

and plea bargaining (McDonald, 1979: 389). Not surprisingly, plea 

negotiation in juvenile court has diversion-related characteristics. 

Although plea bargaining, like diversion, makes it impossible to 

impose the maximum possible disposition against the youth: 

a. The juvenile might not need the maximum disposition 

anyway; 

b. The system could not control all juveniles to the 

system); 

c. If the system tried to fully process all defendants, 

most would slip through its control via either acquit-

tal or lack of prosecution; and, 

d. If the youth escaped the system totally unscathed, 

the latter loses credibility while the former gets 

no help at all. 
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The aim of the system becomes to get the vast majority of defendants 
consent decree bargaining involves the defendant's first pleading 

under at least a minimum of supervision. It appears the juvenile 
guilty. If the youth behaves, the record is wiped clean. If the 

system wants to give nearly every juvenile offender at least a touch 
juvenile acts up, however, a conviction on the basis of the original 

of juvenile court treatment so that the youth will be convinced not guilty plea will occur (see Harris, 1976: 354-355; Lauer, 1980: 351-

to return. Some will have had enough juvenile court medicine and will 
352). This differs greatly from dismissal bargaining in Philadelphia. 

not recidivate. Those who do commit more crimes will slowly climb Since this study was qualitative in nature many quantitative 

the dispositional ladder but, even here, more and more juveniles will questions remain unanswered. Basically, research in this respect 

fallout of the system as the climb gets steeper. The juvenile system, would be expected to follow what has been done in the adult court. 

then, tries to keep a lid on how many juveniles they must handle at For example, an intensive, control-oriented investigation seems 

one time, and how many are passed on towards the adult system. called for to determine whether there are plea bargaining differences 

Besides convincing some youths not to return to court, mitigated 
among defense counsel, depending upon the type of defense attorney. 

justice gains for the state limited control over greater numbers of 
Similar research would appear useful in discovering whether there 

children, less court backlog, information which helps convict some 
are differences among prosecutors. Quantitative studies could also 

defendants, and convictions in many cases which would have been lost 
help ascertain whether discrimination, on racial or sexual bases, 

otherwise. What the state loses in quality it compensates for in 
compromises equal access by youths to plea bargain in juvenile court. 

quantity. Plea negotiation and mitigated justice thus seem to fit 
Another interesting numbers question that research could address is 

quite well into the juvenile justice system: they serve as safety 
whether it makes a difference for a youth to approach the adjudicatory 

valves, filtering out of the juvenile system countless numbers of 
level via a detention hearing versus pretrial. 

youths the system could not accommodate anyway. A number of larger issues cannot be resolved by research per se. 

The legislatures and the courts will have to come up with the solu-

B. Future Directions tions. For example, is plea negotiation proper in juvenile court? The 

Although this study was comprehensive in scope, as the first data suggest that there is nothing compromising or devisive about any 

major research in the area it has necessarily just scratched the mitigated justice feature in juvenile court. There surely appears to 

surface of plea negotiation in juvenile court. More work is needed be no greater reason to elimnate plea bargaining from juvenile court 

to see how the Philadelphia Juvenile Court compares with those in as opposed to banning it in adult court. Yet, authorities may still 

the rest of the country. For one thing, the typologies developed determine that juvenile court is simply not the proper forum for plea 

in this study are surely not exhaustive. For example, in New Mexico, negotiation. Similarly, one may question whether the guilty plea pro-
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cess should be made more formal than it is in many jurisdictions across 

the country. Before long, the United State Supreme Court may very 
and the direct proponent of negotiation. Had the Supreme Court 

well be faced with this same interrogatory. Chances are the Court will 
forced jury trial upon the juvenile court, and had the juvenile 

decide in the negative. 
court survived, perhaps this study would have found even more 

plea negotiation. 
This study will conclude with an observation of irony rather than 

with a rhetorical research auestion. Prior to 1967 juvenile ~ourt was 

a non-adversary tribunal with no procedure even resembling a modern 

criminal trial. In!! Gault changed this and introduced the fund a-

mentals of adversariness to juvenile court. Gault also introduced 

the basics of plea bargaining to juvenile court by providing juve-

nile defendants defense counsel. The Supreme Court decision was 

much decried by juvenile court defenders. Four years later the 

Supreme Court saved juvenile court by refusing to grant juvenile de-

fendants a constitutional right to trial by jury. Besides delaying 

the potential demise of the juvenile system, the Supreme Court's 

primary defense for this holding was its argument that juvenile court 

was becoming too adversarial. The Court denied the application for 

jury trial to assure that adversariness did not overwhelm juvenile 

court. Ironically, the Supreme Court's desire to prevent greater 

adversariness in juvenile court probably guaranteed exactly what it 

sought to exclude. Today the juvenile court is probably more ad-

versarial than its adult couterpart. Opposing counsel pursue trial 

more frequently in juvenile court than in adult court. The most 

likely reason is that whereas jury trials make the use of litigation 

cumbersome and impossible on a large scale basis in adult court, 

bench trials are quick and easy and frequently used ill juvenile 

court. Interestingly, it seems that the archetypical symbol of ad-

versariness, the jury trial, is the direct enemy of ad.versariness 
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FOOTNOTES 

1 Much of the following commentary is based upon a paper the 
researcher presented at the Academy of Criminal Justice Sciences Annual 
Conference, in March, 1981, in Philadelphia, Pennsylvania. The paper 
'was titled, "The Negotiation-Oriented Juvenile Court: Philosophical 
Conflict or Congruity?" 

2This answer to the NAC observations is based only on the 
findings in Philadelphia's juvenile court and cannot speak for the 
world of plea negotiation in juvenile court. The NAC's fears might 
be accurate in some jurisdictions. Philosophically, though, the NAC 
is on weak grounds by arguing that all plea bargaining conflicts with 
the treatment purpose of juvenile court. 

3Sometimes plea bargaining served the interests of treatment 
quite directly. This occurred whenever a youth was adjudicated delin
quent and was given a disposition, whereas going to trial would have 
ended in an acquittal or lack of prosecution. 
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