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INTRODUCTORY NOTE 

This volume provides summaries of the IIdanger laws ll of individual 
states. These laws -- passed by 32 states, the District of Columbia 
and the Federal Government -- permit judges, when setting pretrial 
release conditions, to consider whether a released defendant might pose 
a danger to the community. 

Prepared as part of a broader study of pretrial dangerousness, the 
summaries in this volume are based solely on a review of the relevant 
sections of state constitutions, statutes and court rules; no attempt 
was made to review case law for each state. Originally intended to 
cover only laws passed through the end of 1982, the volume was updated 
to include the 1983 Iowa law as well as an appendix on the Federal Bail 
Reform Act of 1984 . 

Each danger law summary includes discussions of the following'! 

• defendants who are not entitled to pretrial release; 

• types of defendants to whom the danger provisions of the law 
apply; 

• special conditions that may be imposed on dangerous defendants, 
including whether such defendants may be detained before trial; 

• special procedures required to invoke the dangerousness provisions, 
including the required findings, factors to consider, standard 
of proof, burden of proof, hearing requirements and speedy trial 
rules; and 

• the review/appeals procedures . 

A companion volume, Public Danger as a Factor in Pretrial Release: A 
comrarat;ve Analysis of state Laws, compares the state danger iaws, 
inc uding their different definitions of dangerousness, the types of 
restrictions (including detention) they permit on pretrial release, and 
the procedural steps required before those restrictions can be imposed. 

-1-
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DANGER LAW SUMMARY 

State: Alabama Year Enacted: 1976 

A. 

B. 

c. 

D. 

----'----

Defendants Not Entitled to Pretrial Release 

Persons-charged with a capital offense when the evidence of guilt is 
great. 

Types of Defendants to Whom Danger Provisions Apply 

All defendants seeking pretrial release. 

Special Conditions That May Be Imposed on Dangerous Defendants. 

None. ''V101ence or lack of violence in the alleged commission of the 
offens~" lS a.facto~ to consider in setting the amount of bond. Personal 
recognlzance lS avallable only to those charged with misdemeanors. 

Special Procedures Required to Invoke Dangerousness Provisions 

1) Required Findings Concerning Future Danger: None. 

2) Other Required Findings: None. 

3) Factors to Consider: Violence or lack of violence in the alleged 
commission of the offense. 

4) Standard of Proof: The exercise of discretion. 

5) Burden of Proof: None specified. 

6) Hearing: No special hearing. 

7) Spe~dx Tri a 1,: No ~peci a 1 prov i s i on for dangerous defendants. No 
SP~clflC speedy trlal provisions for any defendants, but rules re
qUlre cal~ of cases on do:ket at least twice a year, and call of 
cases agalnst defendants lncarcerated as many more times as neces
sary to secure prompt h'i a 1. 

E. Review/Appeals Procedures 

Denial of bail is not reviewable but is appealable to Court of Criminal 
~fP~eadls. The amount of bail is reviewable, but no procedures are spec-
1 1 e . 

'Ii 2Ciatandtio29n:. Ala. Code Art. 15, secs. 15-13-2 et s d Al R f -.:;.--=...;e::..:qL..:.'~' an a.. 0 Jud. Adm. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

COMMENTS, ALABAMA 

. Th~ only provisi~n for s~ecial treatment of dangerQus defendants 
arlses ln regard to hlgher ball bonds for crimes involving violence or 
we~pons •. The statu~e does not call for, nor does it establish criteria 
for pretrlal detentlon. Ho~ever, in Alabama as elsewhere, high bond . 
level? mfaYf de facto result ln more pretrial detention if some defendants 
cannot a ord to secure release. 
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DANGER LAW SUMMARY 

State: Alaska Year Enacted: Major statutory provisions were 
passed in 1967; $ome amend
ments are as recent as 1982. 

A. Def~ndants Not Entitled to Pretrial Release 

Those charged with capital offenses, when the proof is evident or 
the presumption great. 

B. Defendants to Whom Danger Provisions Apply 

C. 

D. 

All defendants are evaluated for potential dangerousness. In addition, 
special provisions apply to persons charged with felonies or crimes 
involving domestic violence. 

Special Conditions that May Be Imposed on Dangerous Defendants 

Custody and supervision by a deSignated person or organization; restric-
tions on travel 9 association or place of abode; mandatory return to 
custody after daylight hours under designated conditions; execution of a 
secured 10 percent appearance bond; execution of a bail bDnd with sufficient 
solvent sureties or cash deposit; or any other condition considered reasonably 
necessary to assure appearance and the safety of other persons and the 
community. 

If the offense charged is a felony, on motion of the prosecuting attorney, the 
judicial officer may allow the prosecution up to 48 hours to prepare to oppose 
release on personal recognizance or unsecured release bond on grounds of 
danger to other persons and the community. (But, see Comments.) 

Persons charged with domestic violence may be subject to one or more con
ditions of release, including ordering the defendant: to cease and desist, 
to vacate the home of the victim, not to contact the victim except through 
co~nsel, to engage in personal or family counseling and to refrain from 
the c~nsumption of alcohol or drugs. 

A judicial officer who orders the release of a defendant may at any time 
amend his order to impose additional or different conditions of release or 
to release the person on personal recognizance or unsecured appearance 
~ond, subject to considerations of safety and appearance. 

Special Procedures Required to Invoke Dangerousness Provisions 

1 ) 

2) 

3) 

Required Findings Concerning Future Danger: "That the release of the per
son wi i 1 . . . pose a danger to other persons and the communi ty. II 

Other ReqUired Findings: That the defendant is charged with a felony or 
with a crime involving domestic violence. These findings are separate 
from, not in addition to, the finding of danger risk as grounds for 
restrictions on release. 

Factors to Consider: The nature and circumstances of the offense, the 
weight of the evidence, the defendant's family ties, employment, finan
cial resources, character and mental condition, length of community 
residence, record of convictions, record of appearance at court proceed
ings, failure to appear, or flight to avoid prosecution. 

-3-
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DANGER LAW SUMMARY 

St...te: Alabama Year Enacted: 1976 ---
A. Defendants Not Entitled to Pretrial Release 

B. 

C. 

D. 

E. 

Persons-charged with a capital offense when the evidence of guilt )S 
great. 

Types of Defendants to Whom Danger Provisions Apply 

All defendants seeking pretrial release. 

Special Conditions That May Be Imposed on Dangerous Defendants. 

None. "V!olence or lack of violence in the alleged commission of the 
offens~" lS a,facto~ to consider in setting the amount of bond. Personal 
recognlzance lS avallable only to those charged with misdemeanors. 

Special Procedures Required to Invoke Dangerousness Provisions 

1) Required Findings Concerning Future Danger: None. 

2) Other Required Findings: None. 

3) Factors to Consider: Violence or lack of violence in the alleged 
commission of the offense. 

4) Standard of Proof: The exercise of discretion. 

5) Burden of Proof: None specified. 

6) Hearing: No special hearing. 

7) Spe~dx Trial: No special provision for dangerous defendants. No 
sp~clflC speedy trial provisions for any defendants, but rules re
qUlre cal~ of cases on docket at least twice a year, and call of 
cases agalnst defendants incarcerated as many morE times as neces
sary to secure prompt trial. 

Review/Appeals Procedures 

Denial of bail is not reviewable but is appealable to Court of Criminal 
Appeals. The amount of bail is reviewable but no procedures are spec-
ified. ' 

~i~~di~~~ Ala. Code Art. 15, secs. 15-13-2 et seq., and Ala. R. of Jud. Adm. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

COMMENTS, ALABAMA 

, Th~ only provision for special treatment of dangerous defendants 
arlses ln regard to higher bail bonds for crimes involving violence or 
~eapons. ,The statu~e does not call for, nor does it establish criteria 
o~ pretrlal detentlon. Ho~ever, in Alabama as elsewhere, high bond 

levelts mfaYf de facto result ln more pretrial detention if some defendants 
canno a ord to secure release. 
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DANGER LAW SUMMARY 

State: Alaska Year Enacted: Major statutory provisions were 
passed in 1967; some amend
ments are as recent as 1982. 

A. Def~ndants Not Entitled to Pretrial Release 

Those charged with capital offenses, when the proof is evi~ent or 
the presumption great. 

B. Defendants to Whom Danger Provisions Apply 

C. 

D. 

All defendants are evaluated for potential aangerousness. In addition, 
special provisions apply to persons charged with felonies or crimes 
involving dOMestic violence. 

Special Conditions that May Be Imposed on Dangerous Defendants 

Custody and supervision oy a designated person or organization; restric-
tions on travel, association or place of abode; mandatory return to 
custody after daylight hours under designated conditions; execution of a 
secured 10 percent appearance bond; execution of a bail bond with sufficient 
solvent sureties or cash deposit; or any other condition considered reasonably 
necessary to assure appearance and the safety of other persons and the 
community. 

If the offense charged is a felony, on motion of the prosecuting attorney, the 
judicial officer may allow the prosecution up to 48 hours to prepare to oppose 
release on personal recognizance or unsecured release bond on grounds of 
danger to other persons and the community. (But, see Comments.) 

Persons charged with domestic violence may be subject to one or more con
ditions of release, including ordering the defendant: to cease and desist, 
to vacate the home of the victim, not to contact the victim except through 
counsel, to engage in personal or family counseling and to refraln from 
the consumption of alcohol or drugs. 

A judicial officer who orders the release of a defendant may at any time 
amend his order to impose additional or different conditions of release or 
to release the person on personal recognizance or unsecured appearance 
bond, subject to considerations of safety and appearance. 

Special Procedures Required to Invoke Dangerousness Provisions 

1) 

2) 

3) 

Required Findings Concerning Future Danger: "That the release of the per
son will . . . pose a danger to other persons and the community. II 

Other Required Findings: That the defendant is charged with a felony or 
with a crime involving domestic violence. These findings are separate 
from, not in addition to, the finding of danger risk as grounds for 
restrictions on release. 

Factors to Consider: The nature and circumstances of the offense, the 
weight of the evidence, the defendant's family ties, employment, finan
cial resources, character and mental condition, lengt~ of community 
residence, record of convictions, record of appearance at court proceed
ings, failure to appear, or flight to avoid prosecution. 

-3-
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Alaska 

4) Standard of Proof: Not specified; implicitly judicial discretion. 

5) Burden of Proof: Not specified, except in regard to persons chargect 
with felonies, where the prosecution must Jldemonstrate Jl that release 
with a minimum of conditions would pose a danger to other persons 
and the community. 

6) H~aring: No special hearing is required to determine ~ha~ the 
defendants release would pose a danger, or for establlsh1n~ 
conditions of release to address this danger. These funct10ns 
are discharged at the defendants first appearance before a judic
ial officer. 

7) ~edy Trial: No special prov1s10ns for dangerous defendants. 
Rules for all defendants require trial within 120 days from arrest, 
arraignment or charge, whichever comes first. 

E. Review/Appeals Procedure 

No special procedures exist for dangerous defendants. Any.pe~s?n 
who remains in custody 48 hours after appeara~c~ bEfore a Jud1c1al 
officer because of inability to meet the ~0~dlt10ns.shall, upon 
application, be entitled to have the condlt10n~ re~lewed. If the 
conditions are not amended and the person rema1ns ln custody, ~h~ 
judicial officer shall set out in writing the reasons for requlrlng 
the conditions imposed. The defendant may then.move the court 
to amend the order; said motion shall be determlned promptly. 
Should the motion be denied, an appeal may be taken.to the approp
riate appellate court. The appellate court may mO~l~y, ~acate,set 
aside, reverse or remand the action, with the speclflc rlght.to 
order the person to ba released. The appeal shall be determlned 
promptly. 

Citations: Alaska Constitution, Art. I, Secs. 11,12. Alaska Statutes 
Sec.12.30.010 et seq; Alaska Cr.R. 43,45. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

COMMENTS, ALASKA 

In Martin v. State, 517 P.2d 1389 (1974), the Supreme.Court 
held that the statute does not pe.~it detention w~thout ball ,.because 
bail before conviction is a statutory (Code of Crlm.Pro. Sectlon 12.-
30 010) and State constitutional (Alaska Const., Art. I, Sec 11)m~tter 
of·right. The statute merely allows .the ju~icial .officer to r,onslder 
danger to the community as a factor 1n settlng ball. 
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State~ Arizona 

DANGER LAW SUMMARY 

Year Enacted: Constitutional amendment and 
related statutory changes, 1982 

A. Deferrdants Not Entitled to Pretrial Release 

Those charged with capital offenses when proof is evident or the presumption 
great or with felony offenses committed when the person charged is already 
admitted to bail on a separate felony charge and when the proof is evident 
or the presumption great in the current charge. 

B. Types of Defendants to Whom Danger Provisions Apply 

Persons charged with felony offenses are evaluated for risk of danger. 

Note also that defendants charged with commission of a felony while on 
bail from a separate felony charge are denied the right to bail, as per 
Section A above. They are classified un1er A because the denial of bail is 
categoric and requires no special proc Jres such as hearings, findings, etc. 

C. Special Conditions That May Be Imposed on Dangerous Defendants 

A person charged with a felony may be detained for 24 hours pending a hearing 
for determination of dangerousness. If a determination of dangerousness is 
reached, the person may be denied release and detained for a maximum of 60 
days. 

All defendants charged with a felony shall be released upon the condition of 
good behavior, and any defendant charged with committing a felony while on 
release from a prior felony charge may have release revoked. A defendant 
charged with a felony who is found to have in any manner willfully violated any 
conditions of his release may have imposed different or additional conditions 
of release. 

D. Special Procedures Required to Invoke Dangerousness Provisions 

1) Required Findings Concerning Future Danger: For denial of pretrial release 
to persons charged with a felony offense, "that the person charged poses a 
substantial danger to another person or the community, (and) that no con
dition or combination of conditions of release ... will reasonably 
assure the safety of the other person or the community ... " 

No findings concerning future danger are required for revoking release 
in cases of felony offenses committed while on release from a prior felony. 

2) Other Required Findings: For denial of pretrial release_to persons charged 
with a felony offense, "that the proof is evident or presumption great that 
the person committed the offense for which charged." 

For revocation of release upon commission of a felony while on release from 
a prior felony charge, IIthat the defendant committed a felony during the 
period of release." 

-5-
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Arizona 

3) 

4) 

5) 

6) 

7) 

For establishment of different or additional conditions of release for 
a defendant charged with a felony, " that the defendant has willfully 
violated the conditions of his release." 

Factors to Consider: None are specified for dangerous defendants. 

Standard of Proof: For denial of bail to persons charged with a felony, 
"clear and convincing evidence." . 

Burden of Proof: Not specified; implicitly on the prosecution. 

Hearing: Upon oral motion of the state, the court shall order a hearing 
within 24 hours, unless there is a continuance. A continuance granted on 
the defendant's motion shall not exceed five days; one granted on the 
prosecution's motion and good cause shown shall not exceed 24 hours. The 
defendant may be detained pending the nearing. 

Defendants are entitled to representation by counsel and can present informa
tion, testify and present witne~ses on their own behalf. Defendants' 
testimony shall not be admissable in subsequent judicial proceedings except 
as it pertains to release conditions, sentence imposed, perjury or impeachment. 

speeda Trial: Pretrial detention for danqer is limited to 60 days. Such 
defen ants shall be placed on an expedited calendar and, consistent with 
the sound administration of justice, their trial shall be given priority. 
The statute dQes not specify the conditions or terms of release that will 
apply to the qefendant should the detention period expire. 

E,Review/Appeals Procedure 

No provision specifically for dangerous defendants. Any person rema1n1ng in 
custody may move for reexamination of conditions of release whenever the case is 
transferred to a different court or a motion alleges the existence of material 
facts not previously presented to the court. 

Citations: Constitution of the State of Arizona, Article II, Section 22 (amended 
April 1982); Arizona Revised Stats. Sections 13-604 and 13-3961 et 
~; Rules Cr.P. 7, 8.1b, 8.2b. 

* * * * * * * * * * * * • * * * * * * * * * * ~ * * * * * * * * * * * * * * * * * * * * * * 
COMMENTS, ARIZONA 

The Arizona State Constitution was amended in 1982 to provide 
an additional situation in which bail is denied. Prior to th€ a~end~ent, 
theConstitution required denial of bail to persons charged with capital 
offenses (first degree murder) or felonies cOlnrnitted while the person 
was free on bail fro~ a prior felony charge. The amendment added the 
provisions that bail be denied to persons charged with a felony if 
there were sufficient evidence that the person had committed the offense, 
if the person posed I'a substantial danger to any other person or the 
cOl1lllunity," and if no conditions of release would "reasonably assure 
the safety of the other person or the co~nunity ••. " First-time 
felony arrests arc thus subject to detention if a danger finding is 
made. ~ 
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Arizona 

Key language in the Arizona amendment was modeled after 
~~~~~~:l C~~~!n~~~~ ~~~~ld~g~e~~~ c~gstitutional!ty of washin~~~n~·6:c. 's 
in precise terms who is a "dange;ous~ ~~s~~l~f l~.,t~efD·dc, statute defining 
porated into the Arizona law Due en e en ant were not incor-
important consideration in d~'aftin~r~~~s~m:~~m de;~ndag~\ was reportedly an 
(clear and convincing evidencp) is requir d en,' a 19 ,standard of proof 
speedy trial. - e , as 1S a spec1al hearing and a 

",-, .. --_., .... 

No significant legal challenges of th b '1 d' . , 
on appeal as of this writing. It is i ~ da: - enlal prOV1S1on have been heard 
prosecutors Who would have to call for nvo e 1nfreque~tlY"in part because the 
that tryey amass Significant amounts of :v~~~~~~de~~~yr1~g ;~nd that it requires 
a show1ng of proof evident and ' ,n e case, so as to make 
requires earlier disclosure of ~~~~~~~!l~gagreatl~n tthhe s~cond arrest, and that io 
the rules of procedure. n wou 0 erW1se be called for under 

Arizona statutes also include pr v" f ' 
convicted of any felony committed Wh~l 1S10~S o~ specl~l treatment,of defendants 
a separate felony offense. Such defen~a~~se:he110g ball or recognlzanCe from 
committed while on pretrial release a ,e ~entenced for the felony 
than would otherwise be imposed Th!Oa~d~~~m Of 1mprlsonm~nt two years longer 
other enhanced punishment that ~ay be app~i~~gfe.sentence 1S in addition to any 
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DANGER LAW SUMMARY 

State: Arkansas Year Enacted: 1976 

A. Defendants Not Entitled to I'retrial Release 

Those charged with capital offenses, when the proof is evident or the 
presumption great. 

B. Types of Defendants to Whom Danger Provisions Apply 

All defendants are evaluated for risk of danger. Special prOV1Slons apply to 
defendants accused of committing a felony while on release. 

C. Special Conditions That May Be Imposed on Dangerous Defendants 

A defendant who upon ~elease may commit a serious crime may be prohibited 
from approaching or communicating with particular persons or classes of persons, 
going to certain described geographical areas or premises, possessing any 
dangerous weapon, engaging in certain described activities or indulging 
in intoxicating liquors or certain drugs, and may be required to report regularly 
to and be supervised by an officer of the court. 

The court may impose additional or different conditions of release or revoke 
the release of a defendant who has willfully violated the conditions of release. 

Defendants charged with committing a felony while on pretrial release may have 
their release revoked. 

D. Special Procedures Required to Invoke Dangerousness Provisions 

1) Required Findings Concerning Future Danger: To impose restrictive release 
conditions, that" "it appears that there exists a danger that the defen
dant will commit a seri ous crime." 

2) Other Require9 Findings: To revoke release, that there is "reasonable cause 
to believe that a defendant has committed a felony while released pending 
adjudication of a prior charge. 1I 

To alter conditions or revoke release, that the defendant has willfully 
violated release conditions. 

3) Factors to Consider: None. 

4) Standard of Proof: For establishment and alteration of restrictive 
release condit~ons, implicitly, judicial discretion ("If it appears that 
there exists a danger •.. the judicial officer ... may enter an 
order . . ."). 

For revocation of releuse resulting from rearrest, "reasonable cause to 
bel ieve." 

-8-
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Arkansas 

5) Burden of Proof: Not assigned; implicitly on the prosecution. 

6) Hearing: No special hearing is required for dangerous defendants. 

7) S~eedY Trial: No special provision for dangerous defendants. Rul~s for 
a 1 defendants require trial for incarcerated defendants within nine 
months, and within 18 months for those held to bail. 

E. Review/Appeals Procedures 

None specified in statute. 

Citation: Constitution of Arkansas, Article 2, Sec. 8; Rules Cr.P., Rules 9.3, 
9.6, 27-30. 
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DANGER LAW SUMMARY 

State:· California Year Enacted: Constitutional amendment 
passed in 1982. 

-
A. Defendants Not Entitled to Pretrial Release 

Those charged ~ith capital crimes when the facts are evident or the pre
sumption great. 

B. Types of Defendants to Whom Danger Provisions Apply 

Those charged with felony offenses involving acts of violence on another 
person, or with felony offenses accompanied by a threat of great bodily 
harm to another person, when the appropriate findings are reached (see D-1 below). 

C. Special Conditions That May Be Imposed on Dangerous Defendants 

Release may be denied. 

D. Special Procedures Required to Invoke Dangerousness Provisions 

1) Required Findinastoncerning Future Danger: In regard to a charg~ of 
violent felonies. lithat there is a substantial likelihood the person's 
rel ease woul d result in great bodily hann to others." 

In regard to any felony charge, "that the person has threatened another 
with great bodily harm and that there is a substantial likelihood that the 
person would carry out the threat if released. 1I 

2) Other Reguired Findings: None. 

3) Factors to Consider: Nene for detention of dangerous defendants. 

4) Standard of Proof: Clear and convincing evidence, in both cases. 

5) Burden of Proof: Not specified; implicitly on the prosecution. 

6) Hearing: No sp~Gial hearings are ~equired for dangerous defendants. 

7) Speedy Trial: No special provision for dangerous defendants. Statutes 
require dismissal of all felony charges unless infonnation is filed within 
15 days after being held, and unless trial begins within 60 days after 
indictment or information. 

E. Review/Appeals Procedures 

None specified for dangerous defendants. 

Citations: Constitution of the State of Ca1ifornia, Art. 1, Sec. 12; Annot. Calif. 
Codes, Secs. 1268 et seg., Calif. Penal Code, sec. 1047 (West 1970), 
sees. 686, 1048, 1050, 1382. 1384, 1385 (West Supp. 1982). 

-10-
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Cal ifornia 

COMt1ENTS, CALI FORNIA 

In 1982 California passed a constitutional amendment to allow consideration 
of defendant dangerousness in bail decisions for certain felony cases. The 
amend~ent per~its denial of pretrial release to persons charged with violent 
felonles, ~r wlth any felony when the defendant has threatened ~nother person with 
great bod,ly ~arm, where ~he court has found substantial likelihood that release 
would result :n great bod,ly ~arm: The amendment, known as "Proposition 4," was 
one of two ball-related constltutlonal amendments proposed to California voters 
that year. The other was part of an anti-crime package which addressed an array 
of crime and pu~lic safe~y ~ss~es~ it was.known as the "Victims' Bill of Rights." 
In reg~r~ to ball, the Vlctlms Bll1 of Rlghts was much more sweeping than 
Proposltlon~. It.would have r~quired judges, in granting or setting bail in any 
case,to conslder--ln the followlng order--the safety of the public, the gravity of 
the alleged offense, the previous criminal record of the defendant, and the probability 
of future appearance in court. 

Both meas~r~s receive~ ext~nsive debate and media coverage, and both amend
ments were rat,fled by Callfornla voters. However, Proposition 4 received a 
lar~e~ numb~r of votes than Proposition 8, so its wording superseded that of Pro
posltlon 8 ln regard to bail. 

.T~e ef~ec~ of the amendment is to treat felonies, when accompanied by 
speclfled flndlngs of future danger, the same way that capital charges are 
treated: as grou~ds for exclusion from bail. While some due process requirements 
are spelled out, ln general the procedural aspects of this law are minimal. If a 
defendant meets the specified criteria, then release may be denied and no review 
or appeal is called for. 
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DANGER LAW SUMMARY 

State: Colorado Year Enacted: A constitutional amendment 

-
A. Defendants Not Entitled to Pretrial Release 

was enacted in 1982; statutory 
~visions date from 1979 and 1972. 

Those charged with a capital offense, where proof is evident or the 
presumption great. 

B. Types of Defendants to Whom Danger Provisions Apply 

Those charged with a crime of violence, when proof is evident or presumption 
great, and when the court makes a finding of "significant peril ," and 
when the crime of violence is alleged to have been committed on probation 
or parole from a conviction for a crime of violence; on bail from a 
pending crime of violence charge; or after two previous separate felony 
convictions, or one previous felony conviction for a crime of violence. 
Prior felony convictions include crimes from other jurisdictions which, 
if committed in Colorado, would be felonies. . 

Danger provisions also apply to defendants charged with committing a 
felony while on pretrial release; those who when arrested were at 
1 iberty from a felony or Class 1 misdemeanor; and those with a record of 
conviction for a Class 1 misdemeanor within two years, or for a felony 
within five years, prior to the release hearing. 

C. Special Conditions That May Be Imposed on Dangerous Defendants 

Bail may be denied persons charged with crimes of violence who meet 
the criteria described in Section B. 

It is a condition of every release bond that the defendant not commit a 
felony while released. The court has the power to revoke, increase or 
alter the bail bond if it finds probable cause to believe that a 
felony was committed by a defendant awaiting adjudication of a prior 
felony charge. 

Additional conditions may also be imposed to "render it more likelyll 
that the defendant will fulfill release conditions. 

The following types of defendants shall be denied release on personal 
recognizance, unless the district attorney consents: defendants arrested 
while on pretrial release from a prior felony or Class 1 misdemeanor, and defen
dants who have been convicted of a Class 1 misdemeanor within two years or 
a felony within five years prior to the release hearing. Defendants who 
when arrested were at liberty on surety bond for a felony or-Class 1 mis
demeanor shall be denied release on personal recognizance unless the surety 
is notified and afforded an opportunity to surrender the person into custody. 
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Colorado -13-

D. Special Procedures Required to Invoke Dangerousness Provisions 

1 ) 

2) 

3) 

Required Findings Concerning Future Danger: For denial of bail, "that 
the public would be placed in significant peril if the accused were 
released on bail. II 

Other Required Findings: For denial of bail, proof evident or 
presumption great in regard to the instant crime; that the alleged 
crime of violence was committed while on conditional release from 
confinement or subsequent to previous felony convictions, as described 
in Section B. 

For revocation, increase or alteration of the bail bond in regard 
to felony-on-bail, probable cause that the defendant committed a 
Class 1, 2, 3 or 4 felony while released pending adjudication of 
a prior felony charge. 

For denial of personal recognizance, that the defendant fits the 
relevant enumerated category described in Section C. 

Factors to Consider: Defendant's employment status and history 
and his financial condition; the nature and extent of his family 
relationships; past and present residence; character and reputation; 
the nature of the offense charged, apparent probability of conviction 
and the likely sentence; prior criminal record, including appearance 
in court as required; any facts indicating the possibility of viola
tions of law if the defendant is released without restrictions; any 
facts indicating a likelihood that there will be intimidation or 
harassment of possible witnesses by the defendant; any other farts 
tending to indicate that the defendant has strong ties to the com
munity and is not likely to flee; and the identity of persons who 
agree to assist the defendant in attending court at the proper time. 

Factors addressing danger and factors addressing flight are not 
separated. All factors are considered in determining release con
ditions of each defendant. 

4) Standard of Proof: Not specified; implicitly, judicial discretion. 

5) Burden of Proof: Not specified in regard to dangerous defendants; 
implicitly on the prosecution. 

6) Hearing: A special hearing is required to determine the dangerousness of 
persons charged with a crime of violence. The hearina must be held within 
96 hours of arrest and upon reasonable notice. 

Hearings may be held to increase or decrease the amount Qf bailor 
otherwise modify the terms and conditions of release. Reasonable notice 
shall be given to the district attorney or to the defendant of an 
application for modification of a bond initiated by the other party. 
The district attorney has the right to appear at all hearings seeking 
modification of the terms and conditions of bail and may advise the 
court on all pertinent matters during the hearing. 
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Colorado 

7) Speedy Trial: If a person is denied bail on grounds of dangerousness, 
the person1s trial shall be commenced not more than 90 days after 
the bail denial. If the trial is not commenced within 90 days and 
th~ delay is not attributable to the defense, the court shall 
immediately schedule a bail hearing and shall set the amount of bail 
for the person. 

Any person whose bail bond is revoked or increased because of 
a risk of flight or danger (commission of a felony while on release) 
and wbo remains in custody must be tried on the charges on ~/hich the 
bail bond is revoked or increased within 90 days of the change in bail 
terms or within six months after the arraignment on such charges, 
whichever date is earlier. 

E. Review/Appeals Procedures 

None. 

~ I. Citations: Constitution of Colorado, Article 2, Secs. 19, 20; Colorado 
Revised Statutes, Secs. 16-4-101 ~~ 

I~ * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
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COMMENTS, COLORADO 

Colorado's 1982 Constitutional amendment expands the number of situa
tions in which the State can deny release. These were limited previously to 
capital charges; under the amendment, following a hearing and finding of 
dangerousness, persons charged with crimes of violence can be preventively 
detained if they allegedly committed this crime while on pretrial release, 
probation or parole from a previous crime of violence, or had two previous 
felony convictions or one previous felony conviction for a crime of violence. 

Bail can also be denied to a person convicted of a crime of violence 
who is appealing such conviction or awaiting sentencing; these circumstances 
fall outside the purview of this study. 

The Constitutional amendment addresses crimes of violence "as may be 
defined by the general assembly," thlis building in flexibility to encompass 
legislative changes in the definition. 

A crime of violence was defined by the Colorado Revised Statutes of 
1973 to mean a crime in which a person uses or possesses and threatens to use 
a deadly weapon during a crime against an elderly or handicapped person, 
murder, first or second degree assault, kidnapping, sexual assault, robbery, 
first degree arson, first or second degree burglary, escape, or criminal 
extortion; also, any unlawful sexual offense which causes bodily injury, or in 
which threat, intimidation or force is used against a minor. 
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Colorado 

statutery law passed prior to the amendment allows the courts to revoke, 
increase or alter b~il bonds in cases of alleged felonies on bail from pending 
felonies. It also denies personal recognizance release for certain 
instances of alleged crime o on-bail or for defendants with a history of prior 
convictions within a specified time frame . 

The statute also allows denial of personal recognizance release to 
defendants charged with a Class 3 misdemeanor, a petty offense, or any 
unclassified offense where the maximum penalty does not exceed six months' 
imprisonment, wh~n a finding of imminent danger is.made. That finding reads that 
lithe continued detention or posting of a surety bond is necessary to prevent 
illininent bodily harm to the accused or to another." Findings of "imminent" 
danger apparently refer to defendants who for reasons of intoxication, 
insanity, etc. may injure others or themselves, and are not danger pro-
visions as this study uses the term. 

The statute does not specify what sanctions are to be brought to bear 
against defendants charged with committing a felony while on release from a pr'ior non
felony charge. Clearly they have violated a condition of release, but revoca-
tion of release is not authorized. 
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DANGER LAW SUMMARY 

State: Delaware Year Enacted: 1967 

A. Defendants Not t:ntitled 'to Pretrial Release 

Those charged with a capital crime, when the proof is positive or the presump
tion great. 

B. Types of Defendants to Whom Danger Provisions Apply 

All non-capital defendants are evaluated for risk of danger to the community. 

C. Special Conditions That May Be Imposed on Dangerous Defendants 

If the court determines that the accused shall not be released on personal 
recognizance or unsecured appearance bond, it may order execution of a secured 
appearance bond, the amount of the bond ~nd nature of the surety to be established 
by the court. The statut.e as well as the State Constitution orders that bail 
not be excessive, adding that "the court ... shall require such bail as 
will reasonably assure the reappearance of the accused, compliance with the 
conditi ons set forth in the bond and the safety of the community." 

The court may also impose (on any defendant) one or more of the following 
conditions: the defendant's return to the court at any time upon notice, 
and submission to its authority; custody and supervision by a designated 
person or organization; supervision by a presentence or probation officer; 
restrictions on the defendant's travel, association, activities, consumption 
of alcoholic beverages, drugs or barbiturates, or place of abode during 
the period of release; periodic reporting to an agent or officer of the 
court; psychiatric or medical treatment; support for his family; for persons 
who are convicted, due prosecution of any post-conviction remedies or appeals, 
and surrender of self to the court; and any other condition deemed necessary 
to assure appearance as required and to carry out the purposes of the statute 
(which explicitly include the safety of the community). 

D. Special Procedures Required to Invoke Dangerousness Provisions 

1 ) 

2) 

3) 

Reguired Findings Concerning Future Danger: For release on personal 
recognizance or on unsecured appearance bond, "that there is no 
substantial risk to the safety of the community." 

Other Required Findings: None. 

Factors to Consider: . The nature and circumstances of the crime charged= the 
accused's family ties, employment, financial resources, character and mental 
condition, length of residence in the community, -record of convictions, court 
appearances or failure to appear or flight to avoid prosecution. The statute 
calls for these factors to be considered in regard to the likelihood of both 
appearance and danger. 

4) Standard of Proof: JUdicial discretion. 
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Delaware 

E. 

5) 

6) 

Burden of Proof: Not specified. The law calls for personal recognizance 
o~ unsecured appearance bonds to be granted "wherever feasible consistent 
wlth a r:asonabl: a~surance of .. : the safety of the community ... 11. 

yet requlres a flndlng "that there lS no substantial risk to the s~fety 
of the cOOlllunity in permitting such unsecured release. 1I It is not clear 
from the statute how such a find'ng is to be reiched or who shoulders 
that burden. 

Hearing: No special hearing. Determinations as to type of bond and 
release conditions are made at first appearance before the court or 
magistrate. 

Speedy Trial: No special provi~ion for dangerous defendants. Any 
prisoner inc~rcerated for treason or any felony and not indicted 
end tried at the second court term after incarceration shall be 
discharged from prison. 

Review/Appeals Procedures 

No special procedures are established in regard to dangerous defendant~. 
Eitner the accused or the Attorney General may ap~ly to the court for any 
modi~i~ation of any determination by the court as to the type of release, its 
cO~dltl?nS, or the.am?unt and nature of the bond or surety. Orders denying 
ball p~lor to convlctlon ~ay be appealed to the Superior Court, and procedures 
for ball appeals are governed by the Rules of the Superior Court. 

Citati ons: Delaware Constitution, Art. I, Secs. 11, 12j Del. Code Ann., 1953, 
Art. II, Secs. 2101 et ~ 

I 
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
I 
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COMMENTS, DELAWARE 

The State maintains a "policy against unnecessary detention of defendants 
pending' trial. II 



DANGER LAW SUMMARY 

State: District of Columbia Year Enacted: 1970, amended 1982 

A. Defendants Not Entitled to Pretrial Release 

Those charged with murder in the first degl~e. 

B. Types of Defendants to Whom Danger Provisions Apply 

All other defendants are evaluated for risk of danger. Special conditions of 
release (see C below) may be applied to defendants who, if released on recognizance 
or on an unsecured appearance' Bond, would pose a danger to the community. Deten
tion for various, specified periods may be ordered for the following types of 
defendants: 

defendants charged with a IIdangerous crime" (defined below) when the pattern 
of their past and present behavior indicates that no condition or combination 
of conditions will reasonably assure the safety of the community; 

defendants charged with a II cr ime of violence" (see below), when the person 
has been convicted within the preceding 10 years of a crime of violence or 
if he allegedly committed the current offense while on bailor other release 
or on probation, parole or mandatory release pending completion of a sentence 
for a separate crime of violence; 

defendants who threaten, injure or intimidate, or attempt to do so, any 
prospective witness or juror, in order to obstruct or attempt to obstruct 
justice; and 

defendants charged with a crime of violence who may be addicted to a narcotic 
drug. 

In addition, s~ort-term detention is authorized of defendants who, when arrested, 
were on probatlon, parole or mandatory release pending completion of sentence 
for any offense and ~ho if released may pose a danger to the community, and of 
de~endants charged wlth a dangerous or violent crime alleged to have occurred 
whlle the defendant was on bond for a separate pending crime. See Section C. 

The term "dangerous crime" means (a) taking or attempting to take property from 
another.by force or.thre~t of fo~ce; (~) unlaw!ully entering or attempting to enter 
any buslness or resldentlal premlses wlth the lntent to ~ommit an offense therein; 
(c) arson or attempted arson of any premises adaptable for business or residential 
use; (d) forcible rape, or assault with intent to commit forcible rape, or (e) 
unlawful sale or distribution of a narcotic, depressant or stimulant drug if 
the offense is punishable by imprisonment for more than one .year. 
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District of Columbia 

The term "crime of violence" means murder, forcible rape, carnal knowledge 
of a female under the age of sixteen, taking or attempting to take 
immoral, improper or indecent liberties with a child under sixteen 
years, mayhem, kidnaping, robbery, burglary, voluntary manslaughter, 
extortion or blackmail accompanied by threats of violence, arson, 
assault with intent to commit any offense, assault with a dangerous 
weapon, or an attempt or conspiracy to commit any of the foregoing 
offenses, i'f the offense is punishable by imprisonment for more than 
one year. 

C. Special Conditions That May Be Imposed on Dangerous Defendants 

Defendants whose release on personal recognizance or unsecured appearance 
bond would not reasonably assure the community's safety will have imposed, 
in lieu of or in addition to these forms of release, the first of the 
following conditions, or any combination of the following, as necessary 
to assure safety: 

custody and supervision by a designated person or organization; 

restrictions on travel, association, or place of abode during 
the period of release; 

an appearance bond in a specified amount and the deposit with 
the court in cash or other security of up to 10 percent of the 
amount of the bond; or 

any other condition, including a condition requlrlng that the 
person return to custody after specified hours of release for 
employment or other limited purposes . 

The statute expressly forbids the imposition of financial conditions solely 
to assure the safety of any other person or the community. 

Defendants charged with a dangero\Js crime, a crime of violence or with threaten
ing a prospective witness or jurQ~ may be detained pending a hearing for 
a maximum of five days. Should the hearing officer find in favor of deten
tion, defendants may be held for a maximum of 60 calendar days before their 
trial is commenced. Unless the trial is begun within this 60-day period, 
the defendant is to be treated in accordance with the provisions regulating 
other defendants, i.e:, subject to various financial and nonfinancial 
release terms. 

Notwithstanding the 50-day limit on detention for the above-described 
defendants, an additional detention period not to exceed 30 days may 
be granted to allow additional time required to prepare for the defendant's 
trial, which is to De scneduled on an expedited basis. 
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District of Columbja 

A defendant charged with a crime of violence and who may be a narcotics 
addict may be detained for a maximum of three calendar days, under medical 
supervision, to determine whether he is an addict. A hearing is required 
within the three days and, upon appropriate findings, the person may be 
detained pretrial for up to 60 days. 

Defendants charged with murder in the first degree may be held without 
bond if no conditions of release would prevent them from posing a danger. 
Although tHe procedure is spelled out for appealing a detention order 
in a first-degree murder case, the conditions and duration of the deten
tion itself are not prescribed. 

Persons cnarged with any offense and presently on probation, parole or 
mandatory release pending completion of sentence for any offense may be 
held without Dond for up to five working days when the judicial 
authority finds tnat the defendant poses a risk of flight or danger. If 
the appropriate probation, parole or state correctional authorities fail 
or decline to take custody of the defendant within the prescribed period, 
the defendant will be treated in accordance with the provisions regulating 
other defendants unless otherwise eligible for pretrial detention. 

Persons charged with a dangerous or violent crime alleged to have been 
committed while on bond for a separate offense may be held for up to 
three working days to allow consideration of any violation of the con
dHions of release in that pending case. 

D. Special Procedures Required to Invoke Dangerousness Provisions 

1) Reguired Findings Concerning Future Danger: To impose release con
ditions on any defendant, that unsecured release "will not 
reasonably assure ... the safety of any other person or the community." 
To detain defendants accused of a dangerous crime or a crime of vio
lence, or who threaten a prospective witness or juror, or a possible 
addict charged with a crime of violence, that "there is no condition 
or combination of conditions of release which will reasonably assure 
the safety of any other person or the communi ty. II 

To detain defendants charged with committing any offense while on 
probation, parole or mandatory release pending completion of sentence, 
that the defendant Il may ... pose a danger to any other pet'son or 
the community if released. II 

To detain a defendant charged with murder in the first degree, that 
"no one or more conditions of release will reasonably assure that the 
person will not . . . pose a danger to any other person or- to the 
communi ty. " 

To detain defendants charged with a dangerous crime while on bond in another 
pending case, no prediction of future danger is necessary. 
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District of Columbia 

2) Other Reguire~ Findings: For defendants accused of a dangerous crime, 
a crime of violence or threatening, etc. of a prospective witness or 
juror, that they meet the relevant criteria spelled out in (8) above. 
For persons accused of dangerous or violent crimes, an additional 
fiQding of SUbstantial probability of guilt in the offense for which 
now cnarged is required. 

For detention of a possible addict charged with a crime of violence, 
that the person is an addict, plus substantial probability of guilt 
in the current offense. 

Por a defendant charged with committing any offense while on probation, 
parole or mandatory release pending completion of sentence, that the 
person does fall into one of these categories of post-conviction status. 

For a defendant charged with a dangerous crime or a crime of violence 
while on Dond in another pending case, "probable cause that an offense 
has been committed and that the defendant committed it." 

For a person charged with first-degree murder, no additional findings 
are required. 

3) Factors to Consider: In determining which conditions to attach to 
release orders, the court is instructed to consider the nature and 
circumstances of the offense charged, the weight of the evidence, 
family ties, employment, financial resources, character and mental 
conditions, past conduct, length of residence in the community, record 

4) 

of convictions, and any record of appearance at court proceedings, 
flight to avoid prosecution or failure to appear at court proceedings. 

No such factors need be considered in making determinations about 
pretrial detention. 

Standard of Proof: For determining whether a defendant poses a danger 
to any person or the community for the purpose of imposing release 
conditions, judicial discretion. 

For defendants charged with a dangerous crime, a crime of violence or 
threatening, etc., a prospective witness or juror, "clear and con-
vi nci ng evi dence" that the defendant fit~ the appropri ate category as 
enumerated in (B) above. Fot' violent and dangerous crimes, "substantial 
probabil ity" of gUil t. 

Por possible addicts charged with a crime of violence, "cl ear and con
vincing evidence" of addiction, plus "substantial probability" of 
guilt in the current offense. 

For defendants charged with committing an offense while on probation, 
parole or mandatory release, the standard of proof is not specified. The 
statute requires that it appear that the defendant is in such a status . 
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District of Columbia 

5) 

6) 

For defendants accused of fi rst-degree murder, "reason to be 1 i eve" 
that there is a risk of flight or danger to any other person or to the 
communi'ty. 

Burden of Proof: In most cases the burden lies on the prosecution, 
by virtue of tne statute's general rebuttable presumption of.rel:ase. 
For a defendant charged with a dangerous crime, the prosecut10n 1S . 
expli'ci t ly requi red to certi fy by moti on that the defendant: s beha VlOr 
estaolisnes a pattern that makes him a danger to the commun1ty. 

One area arises where the burden is ambiguous. The court may deta~n 
persons cnarged with any offense" if it appears" that suc~ person 1 s 
presently on probation, parole or mandatory release pend1ng comple-
tion of sentence for any offense ... and that such ~ers?n may flee" 
or pose a danger to any other person or to the commun1ty 1f released. 
This wording suggests that the burden may lie on the defense to rebut the 
apparent risk of danger. 

Hearing: No special hearing is called for,.apart from.t~e initial bail 
determination in order to attach safety-or1ented cond1t10ns to a 
defendant's r~lease. No separate hearing is required to permit t~e 
detention of a person charged with first-degree murder or to perm1t 
the short-term detention of defendants under evaluation for drug 
addiction or who may have committed crimes while on probation, 
parole, mandatory release or bond~ Hearings.are required, h~wever, to 
permit the detention of defendants charg:d w1th danger~us c~lmes, 
with crimes of violence or with threaten1ng a prospect1ve w1tness or 
juror as described in (B) above, and to permit the longer-term deten
tion ~f dangerous defendants who are narcotics addicts. 

The pretrial detention hearing shall be held immediately upon the per-
son being Drought before t:le. judicial officer, unless the person or 
the prosecution moves for a continuance. A continuance granted on 
motion of the person shall not exceed five calendar days, unless there 
are extenuating circumstances; a continuance on motion of the prosecu
tion shall De granted upon good cause shown and shall not exceed three 
calendar days. The person may be detained pending the hearing. 

Defendants shall be entitled to representation by counsel during the 
hearing and can present information by proffer o~ otherwise, testify. 
and present witnesses on their own ~eh~lf. Testlm~ny of the ~ers~n glven 
during th'e nearing shall, not be adm1ss1ble on the 1ssue of gU1lt 1n 
any other judicial proceedings, but shall be admissible in subsequent 
proceedings, including those to establish penal~ies !or f~ilure to appear, 
for offenses committed during release and for v101at10n 0I release 
conditions. Information presented in detention hearings need not con
form to the rules pertaining to the admissibility of evidence in a 
court of law. 
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Di stri ct of Co lurrbi a 

7) Speedy Trial: Persons who are ordered detaine~ subsequent to a 
pretrial detention hearing s~all hav~ their trlals pl?c~d on. ?n 
expedited calendar and, conSl stent wlth the sound adnn n1 stratl on of 
justice, their trials shall be given priority. Pretrial detention is 
1 i mited to 60 days (p 1 us any de 1 ays a t the reques t of the defendant), 
plus, upon application and a showing of good cause, an additional 
period not to exceed 30 days, to allow preparation for the expedited 
t ri a 1. 

t. Revi ew/Appeals Procedures 

A person on whom conditions of release are imposed and who, after 
twenty-four hours from the time of the release hearing, continues to be 
detained because of inability to meet the conditions of release, shall, 
upon application, be entitled to have the conditions reviewed by the 
judicial officer who imposed them. Unless the conditions of release are 
amended and the person is released, the judicial officer shall set forth 
in writing the reasons for requiring the conditions imposed. Similarly, 
a person who is ordered released on a condition which requires 
return to custody after specified hours shall, upon application, be 
entitled to a review. Unless the requirement is removed and the pel'son 
released on another condition, the judicial officer shall set forth in 
writing the reasons for continuing the requirement. If the judicial 
officer who imposed conditions is not available, any other judicial 
officer may conduct the review. 

Should a defendant be detained after such a review, or if a motion to 
review is denied, or if conditions of release should be imposed or 
continued, the defendant may move to have the order amended, or may 
appeal. Such motion or appeal shall be determined promptly. 

Should a defendant be ordered released, or should a motion for pretrial 
detention be denied, the prosecution may move to have the order amended 
or revoked, or may appeal. Such an appeal or motion must also be 
determined promptly. 

Whenever a oerson has been relea~ed ana it subsequently appears that such 
person may be subject to pretrial detention, the government may initiate 
a pretrial detention hearing by ex parte written motion. 

Citation: D.C. Code Sections 23-1321 e~ ~ 



[ 

-24-

District of Columbia 

COMMENTS, DISTRICT OF COLUMBIA 

The D.~. statute is one of the most comprehensive and complex pretrial 
detention statutes in the country. A number of provisions in the statute 
that are not described in the preceding pages bear mentioning here. 

The statute establishes fines and/or terms of imprisonment for failure 
to appear and for violating the terms of release. Failure to appear in court 
as required shall result in forfeiture of any securities associated with the release 
plus a fine and a sentence. These range from $5,000 and one to five years imprison-' 
ment if the release was in connection with a felony, to, in misdemeanor cases, 
a fine not more than the maximum provided for said misdemeanor, and imprisonment 
of 90 days to one year. Any terms of imprisonment must be served consecutive 
to any other sentences of imprisonment. 

Any person who violates a condition of release is subject to revocation of 
release, an order of detention, and prosecution for contempt of court. Bail 
r~vocation and detention both require a hearing and specified findings. A convic
tlon for contempt of court in such cases is punishable by imprisonment up to six 
months, a fine not to exceed $1,000, or both. 

Persons convicted of committing a crime during release are subject to 
imprisonment for one to five years for a felony and 90 days to a year for a 
misdemeanor, to be served consecutive to any other terms and to apply in addi
tion to any other applicable penalties. 

The law was amended in 1~82 to permit the extension of pretrial detention 
from.60.to 90 days; to establlsh a three-day hold for defendants charaed with 
commlttlng ~ dangerous or violent crime while on bail; and to adju~t the five-day 
hold from flve calendar days to five work days. 

~ 

. The 60- or 90-day preventive detention authorized under the statute is 
lnvoked r~rely, rep~rtedly becaus~ i~ is cumbersome and time-consuming to use 
and pretrlal detentlon can effectlvelY be achieved through the use of high bail 
bonds. 

State: Flori da 

DANGER LAW SUM~1ARY 

Year Enacted: Constitutional amendment, enabling 
legislation and changes in court 
rules, effective 1983 

A. Defendants Not Entitled to Pretrial Release 

Those charged with a capital offense or an offense punishable by life 
imprisonment, where the proof is evident or the presumption great. 

B. Types of Defendants to Whom Danger Provisions Apply 

Defendants presently charged with a "dangerous crime ll who meet the 
required findings listed below (see 0-1, 0-2) concerning prior convic
tion or pending charge for a dangerous crime, and concerning the threat 
of harm to the community that a defendant's release would pose. A 
dangerous crime is any of the following felonies: arson, aggravated 
assault, aggravated battery, illegal use of explosives, child abuse, 
hijacking, kidnapping, homicide, manslaughter, sexual battery, robbery, 
burglary of a dwelling and attempting or conspiring to commit any such 
crime. 

C. Special Conditions that May be Imposed on Dangerous Defendants 

Release of such defendants may be denied if no conditions of release 
can reasonably protect the community from risk of physical harm to 
persons. For defendants whose potential danger can be contained by 
means of conditions of release, release may be granted subject to the 
first of the following conditions "which will reasonably protect the 
community from risk of physical harm,1I or if no single condition gives 
that assurance, any combination of the following conditions: personal 
recognizance; an unsecured appearance bond in a specified amount; 
restrictions on travel, association or place of abode; custody and 
supervision by a designated person or organization; execution of a bail 
bond with sufficient solvent sureties or deposit of cash in lieu thereof, 
provided that this may be satisfied by providing an appearance bond; and 
any other condition deemed reasonably necessary "to assure appearance 
as required,1I including a condition that the person return to custody 
after specified hours. The confusion of purpose between safety and 
appearance is apparently unintentional. 

D. Special Procedures Required to Invoke Dangerousness Provisions 

1) Required Findings Concerning Future Danger: That lithe defendant 
poses the threat of harm to the communityll and that "no conditions 
of release can reasonably protect the community from risk of 
physical harm to persons. 1I 
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2) 

3) 

4) 

5) 
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Other Required Findings: 1I~T]hat the defen~ant is prese~tly 
charged with a dangerous crlme, that there 1S a substantlal 
probability that the defendant committed such crime, that the factual 
circumstances of the crime indicate a disregard for the safety of 
the community and that there are no conditions of release reasonably 
sufficient to'protect the community from th2 risk of physical harm 
to persons. In addition, the court must find that at least one of 
the following conditions is present: 

1. 

2. 

3. 

The defendant has previously been convicted of a crime punish
able by death or life imprisonment. 

The d~fendant has been convicted of a dangerous crime within 
the 10 years immediately preceding the date of the arrest for 
the crime presently charged. 

The defendant is on probation, parole or other release pend-
ing completion of sentence or on pretrial release for u dangerous 
crime at the time of the current arrest. .. II 

Factors to Consider: In determining whether to release a defendant 
on bailor on other conditions and in determining what that bailor 
those conditions may be, the court may consider the nature and 
circumstance of the offense charged and the penalty provided by law; 
the weight of the evidence; the defendant's family ties, length of 
community residence, employment history, financial resources and mental 
condition; defendant's past and present conduct including any. record 
of convictions, flight to avoid prosecution, or failure to appear 
in court; the nature and probability of danger which the defen-
dant's release poses to the community; the source of funds used to 
post bail; whether the defendant is already on release pending 
resolution of another criminal proceeding or is on probation, 
parole or other release pending completion of a sentence; and any 
other facts the court considers relevant. 

Standard of Proof: In order for detention to be ordered, the Court 
Rules require the State to show IIbeyond a reasonable doubt" the 
need for detention, pursuant to the criteria of the State statute. 
The statutory standards of proof incl ude "substanti a 1 probabil ity" 
that the defendant poses the threat of harm to the community and 
"substantial probability" that the defendant committed the crime 
charged. No standard of proof is specified for the several remaining 
required findings, namely, that the factual circumstanc~s of the 
crime indicate a disregard for the safety of the communlty, and that 
there are no conditions of release reasonably sufficient to protect 
the community. Presumably, judicial discretion applies- in these 
instances. 

Burden of Proof: Explicitly on the state. 
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Hearing: A final order for pretrial detention shall be entered only 
after a hearing in the court of trial jurisdiction. The hearing 
shall be held within five days of the filing of a complaint by the 
state attorney, or of the date of taking the person into custody 
pursuant to a motion for pretrial detention, whichever is later. 
The defendant may request a continuance; the state attorney shall 
be entitled to one continuance for good cause. No continuance shall 
be for longer than five days unless there are extenuating circum
stances. The defendant may be detained pending the hearing. In the 
hearing the defendant is entitled to be represented by counsel, to 
present witnesses and evidence, and to cross-examine witnesses. The 
court may admit relevant evidence without complying with the rules of 
evidence, but evidence secured in violation of the United States 
Constitution or the Constitution of the State of Florida shall not 
be admissible. No testimony by the defendant shall be admissible to 
prove guilt at any other judicial proceeding, but may be admitted 
in an action for perjury or for impeachment. 

The court's pretrial detention order shall be based solely upon 
evidence produced at the hearing, and $hall contain findings of fact 
and conclusions of law. The detention order shall be made on the 
record either in writing or orally, and the court shall render 
its findings within 24 hours of the pretrial detention hearing. 

Speedy Trial: Dangerous d:fendants may not be he:d mo~e ~han YU ~~ys. 
Failure of the state to brlng the defendant to trlal wlthln that ~lme 
shall result in his release from detention "subject to any conditions 
of release" unless the trial delay was requested or caused by the 
defendant or his counsel. 

E. Review/Appeals Procedures 

In the event any trial court enters a final order of pretrial detention, 
the defendant may obtain review by motion to the appropriate appellate 
court. These may be the State Supreme Court, the District Court of Appeals 
or the Circuit Court. No details are provided on the nature of the 
appeals procedure. 

Citations: Constitution of the State of Florida, Art. I, Sec. 14, as amended 
November 1982, effective January 1, 1983; Fla. Stats. Annot. Sec. 
907.041, effective simultaneously with the constitutional amendment; 
and Rules of Criminal Procedure, Rule 3.131, effective 
October 1, 1983. 
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Florida 

COMMENTS, FLORIDA 

An amendment to Florida's State Constitution and companion enabling 
legislation were enacted in 1982; these resulted in major changes in Florida's 
handling of pretrial release decisions. Changes in the rules of criminal pro
cedure followed, effective October 1, 1983. The ensemble of these changes 
establishes a policy of preventive detention for dangerous defendants, but 
couples it with a presumption in favor of releasing non-dangerous defendants on 
non-monetary conditions. The purpose of linking preventive detention with a 
presumption of release is threefold. First, it places the burden on the state to 
show why a person should be detained while awaiting trial. This reflects concerns 
raised in Florida over maintaining the presumption of innocence on the one hand, 
and reducing jail overcrowding on the other. Second, it removes the dominant 
role that financial considerations play in release. Previously, the State 
utilized a bond schedule and release was based on a defendant's ability to pay; 
the commercial bail bondsman was the primary source of money for bail, and indigent 
defendants might face detention becuase they could not afford a bondsman's fee. 
The shift to non-financial considerations in making the release decision increases 
the equity of the pretrial system. Finally, the State perceived a need for a 
mechanism that would permit detention of defendants whose repeated offenses 
established them as a threat to suciety. 

To meet objections by critics who argued that the constitutional amendment 
alone did not provide sufficient safeguards for defendants, the legislature 
adopted a companion statute which codifies the procedures for denial of bail. 
These procedures include an expeditious hearing before a judge to determine 
grounds for denial, and enumeration of the types of charges to which the law 
applies. The Court Rules further provide that the State attorney has the burden 
of showing "beyond a reasonable doubt" the need for pretrial detention, pursuant 
to the criteria in the statute. This is the same degree of proof required to 
convict a defendant and i.s more stringent than most State danger laws. 

Another noteworthy aspect of the Florida danger law is that it counts as 
dangerous crimes "attempting or conspiring to commit" any of the enumerated 
dangerous-crime felonies. 

Much of the concern over crime in Florida revolves around the issue of 
narcotics trafficking, and the statute does explicitly permit preventive deten
tion of persons charged with trafficking in controlled substances. However, 
detention in such cases is based on a finding that the defendant if released 
might fail to appear in court; it is not linked to questions of community danger. 
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DANGER LAW SUMMARY 

State: Georgi a Year Enacted: Major danger provisions 
enacted in 1982. 

A. 

B. 

c. 

D. 

Defendants Not Entitled to Pretrial Release 

The following defendants are not eligible for pretrial release as.a mat~er 
of right· any person charged with murder, rape, armed robb~r~, kldnapp:ng, 
arson, b~rglary, aircraft hijacking, or any of se~eral speclfled narcotlcs
related charges, and who has previously been ccnvlcted of ~ny of ~hese crimes 
or whose present arrest occurred while o~ parole or probatlon, ball or own
recognizance release for any of these crlmes. 

Types of Defendants to Whvm Danger Provisions Apply 

Defendants described in (A) above, excep~ persons charged with narcotics
related offenses, may petition the Superl0r Court for release on bail. 

Special Conditions That May Be Imposed on Dangerous Defendants 

Persons not entitled to pretrial release as described in (A) above may be 
denied bail. 

They may be held in custody for up to 10 days before their petition for bail 
is heard. 

Persons charged with any of the crimes enumerated in (A), plus tre~son or 
perjury, in the absence of any previous conviction, paro~e, probatlon or 
pending pretrial release for any of these crimes, are b~1~ab1e only.before a 
judge of the Superior Court but are not ~equired to petltl0n for ball. 
Danger findings apparently do not apply 1n these cases. 

Special Procedures Required to Invoke Dangerousness Provisions 

1) Required Findings Concernin Future Dan er: A defendant.in one of th~. 
cate aries enumerated in A) above may be rel~as~d.only 1f the court lnds 
thatgrelease poses no significant risk of: slgnlf:cant threat ~r ~anger to 
an person or to the community o~ to any.pr~p~rtY.ln t~e comrnumty, _ 

~) 

co~itting any felony pe~d~ng tr:al; or.lnt:mldatlng Wltnesses or other 
wise obstructing the admlnlstratlon of Justlce. 

., That the defendant fall s into one of the Other Reguired F'ndlng~: 
categories enumerated ln (A) above. 

3) Factors to Consider: None specified in the statute. 
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Ge(~n gi a 

41 Standard of Proof: Judicial discretion. 

5) 

6} 

7) 

Burden of Proof: Implicitly on the defend~nt, in that release may be 
granted only if the presumption of danger 1S rebutted. 

Hearing: Defenddnts accused of the f:lonies listed in (A) above must 
petition for release on bail. A h:ar1ng bef~r: the Superior Court 
must be set within 10 days of recelpt of petltlon. 

S~eedY Trial' No special provision for dangerous defendants. Sta~ut~ 
~n~~~~m~~{ ~~f~~~~~to~ot~:m~~~tas~~~:~d~~ge~;~~~ t~~l~~et~~ ~~~rth:':~cused 
~~~na~~~~~~e~o~e~~~si;~~sr~~~li~i~~ ~~~c~~~~~e~n~oa~~~;tta;·}~~r~o~~c~~;tal 
offenses. 

£. Rev i ew/Appea 1 s Procedu res 
Defendants accused of the felonies listed in_(~} above, or the prosecuting attor
ney~ may appeal decisions of the court pertalnlng to bond. 

Citation: Official Code of Georgia, 1982, Sees. 17-6-1, 27~1901, 1902, 2001, 2002. 

****************************. 
* * * * * * * * * * * * * * • + 

COMMENTS, GEORGIA 

'Georgia1s danger law deprives ~er~ons charged with an enumer~ted 
felony of the automatic right to ball ,f the person has been prevlously 
convicted of an enumerated felony or if th: present arrest occurred 
on parole or probation, bail or own-recogn'zance,r:leas~ from o~e of 
the enumerated crimes. Such defendants must pet1tlon tne Superlor 
Court for release and must be able to demonstrate that they,pose no 
significant threat or danger to any person or to the commun1ty or to 
any proper~y in the community. 

Since its passage, the law was amended by the legislature to drop 
aggravated assault from the list of dangerous crimes. The stat~te 
requires that the enumerated crimes be heard by the State ~upe~10r 
Court, and the high volume of aggravated assaul~ cases, Whl~h 1nclude 
domestic altercations, created severe backlogs In the Super10r ~ourt. 
Aggravated assaults are toda~ heard by the,magistrate courts ana do 
not provide grounds under th,s law for den1al of release. 

_--------------~-~~~'.L--". ------~----... 

DANGER LAW SUMMARY 

State: Hawaii Year Enacted: 1980 

A. Defendants Not Entitled to Pretrlal Release 

Those ch~rg~( with a "serious crimell (a Class A or B felony, excluding only 
forgery in the first degree and failing to render aid), when the proof is evi
dent and the presumption great, and when one of the following holds: 

1) the offense is punishable by imprisonment for life not subject to parole; or 

2) the defendant has been previo~sly convicted of a serious crime within ten 
years of the date of the current charge; or 

3) the defendant is on parole. 

In add~tion, when the offense is the illegal infliction of a wound or injury and 
there 1S a probabillty that the victim will die as a result of the wound, the 
defendant will be detained "until the consequences of the injury can be ascertained." 

The statute originally contained the prov1sion that bail could be denied a defen
dant charged with a serious crime if proof were evident and the presumption 
grea~ ~nd if that defendant were already on bail on a felony charge. However, this 
prOV1S10n was struck down by the Hawaii Supreme Court (see Comments, below). 

B. Types of Defendants to Whom Danger Provisions Apply 

1) Any defendant who while admitted to ball on any charge commits a serious 
crime (defined in Section A, above). 

2) Any defendant of whom it can be shown that there exists a danger that the 
defendant will commit a serious crime if released. 

~) Any defendant posing the danger of committing a serious crime who breaches a 
release condition imposed to address this danger. 

C. Special Conditions That May Be Imposed on Dangerous Defendants 

1) IIUpon proof" that a defendant has committed a serious crime wh1le on pretrial 
release for any offense, the defendant1s bond in that pending case may be revoked. 

2) Uefendants shown to present a risk of future serious crime may be held without 
bond o~ released subject to one or more of the following types ~f conditions: 
reportlng to and remaining under the supervision of an officer of the court
proh~b~tions against approaching or contacting specified persons, visiting , 
speelf1~d places, or engaging in specified activities (which may include 
possesslng a dangerous weapon or taking intoxicating liquors or specified 
drugs) • 

~) Release may be revoked from any defendant found to have Violated any condition 
of release imposed to prevent the commission of serious crime on bail. 
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Hawaii 

D. Special Procedures Required to Invoke Dangerousness Provisions 

1) Reguired Findings Concerning Future Danger: To deny release for those 
identified as presenting a risk of future danger, "that there exists a 
d~nger that the defendant will commit a serious crime" if released. 

2) Other Required Findings: (a) To revoke pretrial release in cases where the 
defendant is charged with a serious crime, that the applicable criteria in 
Section A are met and proven. (b) To revoke pretrial release for breach of 
conditions of release, proof that the defendant has breached any of the 
conditions imposed. 

3) Factors to Consider: None specified. 

4) Standard of Proof: None specified; hence, judicial discretion. 

5) Burden of Proof: Not specified; implicitly on the prosecution. 

6) Hearing: No special hearing required by the statute. 

7) Speedy Trial: No special provision for dangerous defendants. Rules of 
Penal Procedure require trial for all defendants within six months. 

E. Review/Appeals Procedures 

None specified. 

Citations: Haw. Rev. Stat. Secs. 660-30 et seq.; Huihui v. Shimoda, (Hawaii) 
644 P. 2d 968 (1982), Rules Penal Proc., Rule 48. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * x * * * * * * * 

CUMMl::NTS, HAWAII 

In Huihui v. Shimoda, {Hawaii) 644 P.2d ~68 (1982), the Hawaii Supreme Court 
held that the H[R.S. Section 804-3tb)t3) concerning serious crimes commltted on bail 
from a pending felony charge vlolated Article 1, Section 12 of the Hawaii Constitutlon 
(the state's parallel provision to the eighth amendment) and the due process clause 
of the fourteenth amendment. Because the statute provides for the severability of 
invalid provisions and because only H.R.S. Section 804-~(b)(3) was before the court in 
this case, the remaining sections of the statute remain in force as of this wrlting. 

In overturning this section of the statute, the court stated that potential danger 
to the community was a legitimate state interest, but that the means chosen to imple
ment that interest was impermissible, because it "exceeds the boundS of reasonableness 
and due process by conclusively presuming a defendant's dangerousness from the fact 
that he had been charged previously wlth a serious crime and presently with a felony, 
and b~ leaving no discretion in the trial judge to allow bail basea on other factors 
which may be directly relevant to a determination of the likellhood of the defendant's 
committing other crimes while free pending tria1." ld. a! 978. 
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DANGER LAW SUMMARY 

State: Illinois Year Enacted: 

A. Defendants Not Entitled to Pretrial Release 

Bail revocation provisions date 
from 1975. Changes were enacted 
in 1981-82, including a Constitu
tional Amendment. 

Those accused of capital offenses or crimes punishable by life impr;sonment~ 
where the proof is evident and the presumption great. 

B. Types of Defendants to Whom Danger Provi si ons App ly 

1) Any defendant Who, while admitted to bail on a previous charge, violates the 
terms of release by violating any criminal statute of any jurisdiction. 
Special sanctions apply to violators whose alleged crim: on bail consists of 
a forcible felony or any felony which in the State of Illinois would be 
considered forcible. 

2) Any defendant released on personal recognizance whom the court finds poten
ti ally dangerous. 

C. Special Conditions That May Be Imposed on Dangerous Defendants 

1) ~f a defendant, whi1~ o~ p~et~ial re~ease, i~ charged with breaking any crim
lnal statute of any JUrlSdlctlon, thlS constltutes a violation of the terms of 
release and the ~ourt may issue a warrant to bring the defendant before the 
court for a hearlng. Where the alleged violation consists of a forcible 
felony (or an act which would be a forcible felony if committed in Illinois) 
and th e def~ndant ; s . on b ai 1 for a forci b 1 e fe 1 ony, th e court may hold the 
defend~nt wlthout ball pending the hearing. Detention pending the hearing is 
authorlzed for up to 10 days, plus any period of delay occasioned by the 
defendant. This lO-day detention may be extended by up to 5 additional days if 
the defendant-caused delay occurs within the last 5 days of the 10-day period. 

I~ the court finds at the hearing that while on pretrial release the defendant 
vl0late9 a statute tha~ ;s no~ ~ forcible felony, then the original bail 
m~y be lncreased or ba!l cond,tl0ns may otherwise be altered. If the court 
~lnds the.defendant whlle on pretrial release to have violated a statute that 
1S a forclble felony, the original bail may be increased, otherwise 
altered or revoked. If the statute violated is found to be a forcible felony 
and the defenda~t was already admitted to bail on a prior forcible felony 
charge, then ball must be revoked. 

2) Def~ndants deeme~ potentially dangerous by the court may be released on 
thel r own recogm zance, . but ordered to: report to a desi gn ated supervi sory 
perso~ or agency; ref:aln from possessing a firearm or other dangerous weapon· 
r~f:a~n from a~proachlng or communicating with certain people or from ' 
vls1tlng certaln.plac~s 0: pre~ises; refrain from certain activities or 
from the. us.e of lntoxlca~lng llquors or certain drugs; undergo treatment "for 
drug ~ddlctl0n or alc?hol!sm, or ~edical or psychiatric treatment; work or 
study, attend or re~lde In a deslgnated facility; or support his or her 
depende~ts .. If a mlnor, the defendant may be ordered to attend school or a 
non-res,dent, al program for youths, and contribute to his or her own support. 

Violation of any of these release conditions is grounds for alteration of bail 
under the procedures described in Section C(l) above. 
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D. Special Procedures Required to Invoke Dangerousness Provisions 

2) 

Required Findings Concerning Future Danrer: For imposing special conditions 
of release, that "the court finds that certa'in) conditions are reasonably 
necessary to ... protect the publi c from the defendant ... /I 

Other Required Findings: For revoking pretrial release, 'that the defendant has 
commi tted a forci b le fe 1 ony offen se wh i 1 e admi tted to b ai 1. II 

3) Factors to Consider: None are specified. 

4) Standard of Pr'oof: Ill1loS iti on of speci al condi ti ons of re lease requi res IIproof pre
sented," butthe standard of such proofis not specified. Revocation or alteration of 
bai 1 conditi ons requi res provi ng the vi 01 ati on "by clear and convi nci ng evi cience. " 

5) Burden of Proof: In ord~r to impose special conditions of release, implicitly 
on the prosecution. In order to revoke release, explicitly on the prosecution. 

6) Hearing: A hearing is required to determine whether conditions of release 
have been violated. At such hearing the State has the burden of proving the 
violation by clear and convincing evidence. The evidence must be presented 
in open court with the right of confrontation, cross-examination and 
representation by counsel. Rules of evidence applicable in criminal 
trials govern the admissibility of evidence. No transcript, record GI' finding 
of the hearing is admissible as evidence against the defendant in the trial of 
the offense for which the violation was found, nor may any reference be 
made in that trial to the hearing, evidence presented there or the court1s 
finding. 

7) ~eedy Trial: If the bail of any defendant is revoked, the defendant may 
demand and shall be entitled to be brought to trial on the original 
offense within 60 days after the date of bail revocation. If not brought 
to trial within the 60 days (plus any period of delay resulting from a 
continuance granted at the request of the defendant), the defendant shall 
not be held any longer without bail. 

E. Revi ew/Appe als Procedures 

No special provisions are made for dangerous defendants; hOilever, any defendant, 
or the State or the court upon its own motion may make application for the 
court to increase or decrease the amount of bail, alter the conditions of the bail 
bond or grant bai 1 where it has been prev; ously revoked. The nature of such a 
proceedi ng ; s not spe 11 ed out in the statute. 

Citation: Illinois State Constitution, Art 1, Sec. 9; Illinois Ann. Stats., 
Sec. 38-110-1 et ~ 
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COMMENTS, ILLINOIS 

The basic danger law in Illinois applies to persons charged with crime-on
bail, and utilizes revocation of bail to restrain dangerous defendants. Good 
behavior is made a condition of all bail releases; violation of this condition 
becomes grounds for detention if the violation is the alleged commission of a 
felony. 

This provision was recommended by the Chicago Crime Commission in 1974 as 
an ameliorative to a bill enacted earlier that year; that bill allowed 
judges to suspend the 10% deposit provision of Illinois ' bail law and require 
a 100% cash deposit in certain cases (murder, aggravated kidnapping, treason) or 
where a defendant was charged with crime-on-bail. Since the amount of bail was 
already discretionary, the 1974 bill did not create any new judicial authority; 
furthermore, its reliance on prohibitive cash deposits to inhibit a defendant's 
ability to secure release raised questions of constitutionality. The Crime 
Commission proposed a straightforward approach to holding dangerous defen-
dants in custody; provided a means for revoking bail without making bail 
unavailable to a class of defendants; and assured due process to the defendant. 
The Crime Commission's proposal was enacted by the Illinois General Assembly in 
1975. 

Some relatively minor adjustments in the statute and a constitutional amend-
ment were enacted in 1981-82. The effect of the constitutional amendment is to expand 
the category of defendants who may be denied pretrial release, to include those 
charged with crimes punishable by life imprisonment as well as those charged with 
capital offenses. ' 

The statutory changes expanded the powers of the State courts and of the State's 
Attorney to challenge bail settings, and established a long list of conditions 
of release that may be applied to defendants whose unconditional release is deemed 
potentially d,angerous. While many of these conditions are commonly sanctioned 
in other States l danger laws (e.g., reporting to a designated supervisory third 
party, refraining from possessing a weapon, refraining from communicating with 
certain people), others are less usual: undergoing treatment for drug addiction or 
alcoholism, or medical or psychiatric treatment; working or studying; or support
ing dependents. Violation of any of the conditions imposed is grounds for altera
tion or increase of bail. 

The Illinois law as a whole is among the more explicit both in regard to the 
conditions that may be imposed on dangerous defendants and to the procedures 
required to invoke them. According to one of its authors, the law was designed 
to be applied sparingly and appears to be used rarely if at all. 
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DANGER LAW SUMMARY 

State:. Indiana Year Enacted: 1981 

A. Defendants Not Entitled to Pretrial Release 

Defendants charged with murder or treason where the proof is evident or 
the presumption strong. 

B. Types of Defendants to Whom Danger Provisions Apply 

Defendants who, while on bail, commit a felony or Class A misdemeanor or 
commit any crime, if lawful behavior was a condition of release. Defen
dants arrested for any bailable offense while on probation or parole. 

C. Special Conditions That May Be Imposed on Dangerous Defendants 

Bail may be revoked if the State shows that the defendant committed a felony 
or a Class A misdemeanor while on pretrial release. 

Bail may also be revoked for defendants who, while on bail, violate any condi
tion of their current release order. Thus, if the release order poses good 
behavior or refraining from illegal activities as a condition of release, then 
rearrest while on bail could become grounds for bRil revocation. 

The court may detain for a maximum of 15 cn.lendar days a person charged with 
committing any offense while on probation or parole. If within the l5-day 
period the appropriate authority fails to initiate proceedings to revoke 
probation or parole, the defendant will be accorded normal treatment in rer.ard 
to bail, i."., bond conditions will be set, sufficient to assure the defen= 
dant's appearance. 

D. Special Conditions Required to Invoke Dangerousness Provisions 

1) Required Findings Concerning Future Danger: No such findings are required. 

2) Other Required Findings: That the defendant fits one of the categories 
enumerated in (B) above. The wording in regard to serious crimr on bail 
is noteworthy; the State must show that the defendant, while a~. :tted to 
bail, "committed a felony or a Class A misdemeanor that demonstrates 
instability and a disdain for the court's authority to bring him to trial." 

3) Factors to Consider~ None. 

4) Standard of Proof: (a) For revocation of bail, "clear and convincing 
prooL II (b) For detention of a probationer or parolee, the standard of 
proof is not specified. 

5) Burden of Proof: (a) For revocation of bail, the State must show proof. 
(b) For detention in parole/probation cases, burden of proof is not assigned; 
however, it appears to 1 ie with the defense as the State has authority 
to detain. 
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Indiana 

6) 

7) 
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Hearing: No special hearing required for dangerous defendants. 

speed~ Trial: No special provision for dangerous defendants. Rules 
for a 1 defendants require discharge if an incarcerated defendant is 
not tried wit.lin six months of charge or arrest, whichever is later. 
Rules also provide upon motion for early trial; the defendant is to be 
discharged unless tried within 70 days. Statute requires discharge 
upon motion, of a defendant held to bail more than three terms of court. 

E. Review/Appeals Procedures 

No special procedures for dangerous defendants. For any defendant, upon a 
showing of good cause, the State or the defendant may be granted an alter
ation or revocation of bail by application to the court before which the 
proceeding is pending. In reviewing such a motion, credible hearsay evidence 
is admissible to establish good cause. For revocation of bail, see Section 
(C) above. 

Citations: Indiana Code, Sec. 35-33-8-1 et seq.; 35-1-26-2, 35-1-27-1, 35-1-27-
3, 35-3.1-1-4; Ind. R. Crim. Proc. 4; Constitution of the State of 
Indiana, Art. I, Sec. 17. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

COMMENTS, INDIANA 

Indiana's law allowing revocation of bail from defendants charged 
with a felony or serious misdemeanor committed whiie on bail, or with 
any bailable offense committed while on probation or parole, does not 
clearly announce itself at first reading to be a danger law. I~ fact, 
the statute asserts at several poi nts that the purpose of bail is 'Ito 
assure the defendant's appearance II at legal proceedings. Viewed in 
this light, pretrial detention of defendants rearrested while on court
ordered release may be seen as a response to their defiance of judicial 
authority, and/or as a step necessary to assure administration of release 
conditions. The statute also makes revocation of bail subject to a 
finding that the alleged crime "demonstrates instability and a disdain 
for the court's authority to bring (the defendant) to trial." This 
unusual language is not found in any other State's danger law and further 
underscores the question whether the law's intent was protection of 
the community from crime. 

Discussions with persons who participated in drafting this law 
confirm that the law's intent is indeed a crime control function. 
The bill originated with the elected prosecutor of Marion County (Indianapolis 
and environs) as part of a drive for bail reform that he helped spearhead; 
he reports that it was triggered by a highly publicized case of rape/ 
murder committed by a defendant on bail. Media attention to this specific 
crime, as well as media attention to crime on bail in general, is credited 
by both supporters and opponents of the measure as having contributed 
to its passage. 
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Indiana 

Tha law targets defendants who violate the terms of a release 
orde~, e~ther jn regard to bailor probation or parole. The Indiana 
C?nsltutlon al lOWS outright ~enial of ~ail only to defendants charged 
wlth murd~r or treason, or wlth any ballable offense committed while 
on probatl0~ or.p~role. The unusual wording concerning "instability 
and ... dlsdaln was drawn from an Indiana Supreme Court case and 
was chosen to bolster the likelihood that the bill would be accepted 
by the legislature. 
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DANGER LAW SUMMARY 

State: Iowa Year Enacted: 1983 

A. Defendants Not Entitled to Pretrial Release 

Those charged with any class A felony (murder, first degree kidnapping or 
first degree sexual abuse), and any defendant whose release on personal 
recognizance or unsecured appearance would jeopardize the personal safety 
of another person or persons. 

B. Types of Defendants to Whom Danger Provisions Apply 

All defendants are evaluated for potential dangerousness. 

C. Special Conditions that May be Imposed on Dangerous Defendants. 

The judicial officer shall impose the first of the following conditions of 
release which will reasonably assure the safety of another person or persons, 
or, if no single condition gives that assurance, any c~mbination of the 
following conditions: custody and supervision by a deslgnated p~rson or 
organization; restrictions on travel, association or place of.aoode; . 
execution of a bail bond with sufficient surety, or the deposlt of cash 1n 
lieu therof (but see comments); and any other condition deemed reasonably 
necessary to assure the safety of another person or persons, including a 
return to custody. after specified hours. The judicial officer may at any 
time amend the release order to impose additional or different conditions 
of release. 

When a defendant is released, the judicial officer shall issue a written 
order stating the conditions of release, inform the defendant of the penalties 
for violation of release conditions, and shall advise the defendant that viol
ation of release conditions will lead to immediate issuance of a warrent for 
the defendants arrest. 

D. Special Conditions that May be Imposed on Dangerous Defendants 

1) jeopar-

2) 

3) Factors to Consider: In considering which conditions of release will 
reasonably assure the safety of another person or persons, the judicial 
officer shall, on the basis of available infonnation, take into account 
the nature and circumstances of the offense charged, the defendant's 
family ties, employment, financial resources, character and mental con
dition, length of residence in the community, record of convictions, and 
record of appearance at court proceedings or of flight to avoid prosecution 
or failure to appear at court proceedings. 

4) Standard of Proof: Judicial discre~on. 

5) Burden of'Proof: Not specified; implicitly on the prosecution. 
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Iowa 

6) 

7) 
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Hearing: No special hearing is called for. 

Speedy trial: No special provision for dangerous defendants. For all 
defendants, charges must be dismissed if the defendant ~s not tried 
within 90 days of indictment or within one year of arra1gnment. 

E. Review/Appeals Procedures 

Defendants shall be inform~d of their right to have conditions of their 
release reviewed; court-appointed attorneys shall be appointed for 
indigent defendants who desire such review. Unless the conditions of 
release are amended and the defendant released, the judicial officer 
shall set forth in writing the reasons for requiring conditions proposed. 
A defendant t'/no is re1eased by a judicial officer rather than a district 
court judge or district associate judge on condition of returning to 
custody after specified hours, shall, upon application, be entitled to 
review. 

A defendant who is detained, or whose release is on condition of returning 
to custody after specified hours, may after review by a lower court judge, 
apply to a district judge or district associate judge having jurisdiction 
to amend the release order. The motion for appeal must be promptly set for 
hearing. 

If such an appeal is denied, or if a defendant is detained after conditions 
of release have been imposed or amended upon such motion, an appeal may be 
taken from the district court. It shall be detennined summarily, without 
briefs, on the record made. However, the defendant may elect to file briefs 
and majl be heard in oral argument, in which case the prosecution shall have a 
riqht to respond as in an ordinary appeal from a criminal conviction. The 
appelate court may, on its own motion, order the parties to submit briefs and 
specify deadlines for their filing. If the order for detention (or part-time 
detention) is not su?ported by the appellate court, the case may be remanded 
for further hearing or the court may order the defendant released. on personal 
recognizance, on unsecured appearance bond, or on conditions outlined in C above. 

Citations: Iowa Constitution, Art. 1 Secs. 10-12; Iowa Code Ann. sec. 811.2, 
813.2; Iowa R. Crim. Pro. 2,3,27. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *' * * * * * * * * * * -* :* *.* ,* * 

cmn·1ENTS, I0\4A 

A ten percent deposit bond is authorized as an appearance bond, the 
deposit to be returned to the defendant "upon the performance of the 
appea~ances as required ... " No such linkage of bail td appearance is 
made 1n regard to secured bond, suggesting that it may be lawfully utilized 
as a danger-related condition of release. 

While the statute does not explicitly authorize detention of dangerous 
defendants, it does provide for review and appeal of release conditions which 
result in detention because the defendant is unable to comply with them. 
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State: Maryland 

DANGER LAW SUMMAKY 

Year Enacted: 1969; amended several times, 
most recently in 1982 

A. Defendants Not Entitled to Pretrial Release 

Those charged with an offense punishable by death or life imprisonment without 
parole. 

Those charged with any of certain enumerated crimes (arson; burgl~ry;. . 
assault with intention to murder, ravish or rob; manufacture or d1str1but10n 
of narcotics; kidnapping; murder; manslaughter; rape; rob~ery; and related 
offenses) allegedly committed while on bailor own re~ogn1zance 
release from pending charges for one of these same crlmes. 

B. Types of Defendants to Whom Danger Provisions Apply 

Those described in (A) are entitled to rebut their ineligibility for release, 
and in that sense may fall into this category. 

Defendants charged with one of those enumerated crimes after a prior convic
tion for one of those crimes are subject to special restrictions, as is a 
defendant whose release would pose a "danger ... to himself and the person 
of others;1I however, see Comments. 

C. Special ConG~tions That May Be Imposed on Dangerous Defendants 

Defendants who commit one of the enumerated crimes while on pretrial release 
for one of those crimes may be held without bond until or unless prior 
pending charges are determined by the court. 

Personal recoanizance release must be denied defendants who are accused of 
one of the enumerated crimes after a previous conviction for one of them. 

Personal recognizance release can be denied if a finding of danger is made. 

D. Special Procedures Required to Invoke Dangerousness Provisions 

1) Required Findings Concerning Future Danger: In.order to rebut the. 
ineligibility for release of a person charged wlth an enumerate~ crlme 
committed while on bail for an enumerated crime, "that the appllcant 
would not pose a danger to any other person or to the community." In 
regard to all defendants being considered for release,"the court may 
consider the danger of the defendant to himself a~d the person of o~hers II 

in considering whether he should be released 0n hlS personal recognlzance. 

2) Other Required Findings: None pertaining to dangerousness. 

-41-
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Maryland 

3) Factors to Consider: None that apply only in the cases of potentially 
dangerous defendants. Seven conditions are listed that apply to 
all bailable cases "in determining which conditions of release will 
reasonably assure the appearance of the defendant as required." One 
of these is "danger to himself and the person of others." 

4) Standard of Proof: Not specified; implicitly, judicial discretion. 

5) Burden of Proof: Defendants charged with committing one of the 
enumerated crimes must rebut their ineligibility for release. In 
other cases, the burden of proof is not specified. 

6) Hearing: A person charged with one of the enumerated crimes may rebut 
in a hearing his ineligibility for release before determination of the 
prior charge. If, after consideration of the matters presented in the 
rebuttal, the court is persuaded that the applicant would neither pose 
a danger nor flee, it may allow the defendant released pending trial on 
suitable bail and other such conditions as will reasonably assure 
appearance. 

No other details concerning hearings are provided in the statute. 

7) Speedy Trial: No special provision for dangerous defendants. For all 
defendants, trial is required within 180 days. 

E. Review/Appeals Procedure 

Court may amend or revoke pretrial release orders on the motion of any 
party or on its own motion. Revocation or the imposition of additional 
conditions must be accompanied by a written order. 

Citations: Constitution of Maryland, Article 25; Ann. Code of Maryland, Art. 
27, Sees. 591, 616t, 638B; Maryland R. of Proc. Rules 721,777. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

COMMENTS, MARYLAND 

The option of denying personal recognizance release to a person who may 
pose a danger to self and others may well be designed to apply in cases of 
intoxication, mental illness, etc., given that the most dangerous offenses are 
already denied personal recognizance, that the person's danger to self is at 
issue, and that there is no further disGussion on what constitutes-dangerous
ness or how it should be determined. 
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DANGER LAW SUMMARY 

State: Massachusetts Year Enacted= 1981 

A. Defendants Not Entitled to Pre:rial Release 

Persons charged with an offense punishable by death. 

B. Types of Defendants to Whom Danger Provisions Apply 

Any defendant with a pending case when arrested. 

C. Special Conditions That May Be Imposed on Dangerous Defendants 

--------- ----~--'~ -

Bail may be revoked in the pending case and the defendant detained without 
bail for up to 60 days. 

D. Special Conditions Required to Invoke Dangerousness Provisions 

1) Reguired F~ndings.Cor.cerning Future Danger: "That the release of said 
prlsoner wl11 serlously endanger any person or the community and that the 
detention of the prisoner is necessary to reasonably assure the safety of 
any person or the community." 

2) Other Required Finding~~ Probable cause to believe that the defendant 
violated the conditions of release by committing a crime while on release. 

3) Factors to Consider: Gravity, nature and circumstances of the offenses 
charged; record of convictions; whether the instant charges or convictions 
are.for offenses involving the use or threat of physical force or violence 
agalnst any person~ whether t~e defendant is on probation, parole or 
other rele~se pendlng completlon of sentence for any conviction; whether the 
defendant 1S on release pending sentence or a~peal for any conviction; the 
defendant's mental condition; and any illegal drug distribution or present 
drug dependency. 

4) Standard of Proof: Judicial discretion. 

5) Burden of Proof: Prosecution must show probable cause for current arrest; 
no other burde~ specified. 

6) Hearing~ A probable cause hearing is required to determine if the defen
dant violated the conditions of release by committing a crime while on 
release. The defendant has a right to representation by counsel at this 
hearing. If probable causeis determined, the court shall then determine 
whether th~ release of the ~risoner would seriously endanger any person or 
~he.communlty. If so, and lf an ~rder to revoke bail on the pending charge 
1S lssued, the order shall state 1n writino the reasons and shall be 
r~viewed by the court upon the acquittal of the prisoner or-the dis-
mlssal of any of the cases involved. 

7 ) Sp~edy Tri a 1: The defendant may be deta i ned only up to 60 days, fo 11 owi n~! 
WhlCh the defendant must be brought to trial tif the delay is not attri
butable to the defense), or bailor personal recognizance must be ordered. 
A prisoner so detained shall be brought to trial as soon as reasonably possible. 
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Massachusetts 

E. Review/Aepeals Procedure 

No special procedures exist for dangerous defendants. Any prisoner not 
admit~ed to bail on pers?nal recognizance without surety may petition the 
superlor court for a reVlew of the order. Court review wi11 normally take 
pl a~e the same day the pet i ti on is fi 1 ed or, if necessary, the foll owi n9 buslness day. 

Citation: Mass. Gen. Laws Ann., Chapter 276, Sec. 58 (as amended Acts of 1981, ch. 802). 

: 

'T' 
\ 
j; 
1 ,.u 

....".., 

}I 
J,.; 

,'tft-

I _u ! 
• , 
I 

If 
~~ 

i d" 
! 
I 
! 

~u 
" 

~: 

~R 

II 
11 

] 
~~ 
_I! 

.~ 
J 

~~ 
,§ 

" 

;'1 

'. I 
~ I 

1 

I 

DANGER LA~J SUMMARY 
State: Michigan 

Year Enacted: A constitutional amendment was 

A. Defendants Not Entitled to Pretrial Release 

passed in 1978; Court Rules date 
from 1977, 1980 and 1981. 

None 

B. Types of Defendants to Whom Danger Provisions Apply 

When the proof is evident or the presumption great, bail may be denied persons indicted or arraigned for: 

1) A violent felony when, within the 15 immediately preceding years, the 
defendant has been convicted of two or more Violent felonies and when the 
prior convictions arose out of at least two separate incidents, events, or transactions; 

2) Murder or treason; 

3) Criminal sexual conduct in the first degree, armed robbery, or kidnapping 
with intent to extort money or other valuable thing thereby; or 

4) A violent felony alleged to have been committed while the person was on 
bail pending disposition of a Violent felony charge or on probation or 
parole resulting from a prior violent felony conviction. 

NOTE: "Violent felony" is a felony, an element of which involves a violent 
act or threat of a violent act against any other person. 

C. Special Conditions That May Be Imposed on Dangerous Defendants 

Denial of pretrial release up to 90 days. 

D. Special Conditions Required to Invoke Dangerousness Provisions 

1) Reguired Findings Concerning Future Danger: In regard to charges of 
first degree criminal sexual conduct, armed robbery or kidnapping/extortion, 
the defendant must rebut with clear and convincing eVidence the presump
tion that he/she presents a danger to any other person. 

2) Other Reguired Findings: Probable cause sufficient to indict . 

3) Factors to Consider: None that are danger-related. 

4) Standard of Proof: Clear and convincing evidence, in the defendant's 
rebuttal of a presumption of dangerousness. Otherwise, not specified. 

5) Burden of Proof: (a) Prosecution's burden to show probable cause. (b) In 
Section 8(3), a50ve, defendant's burden to show by clear and convincing 
evidence that he/she is not likely to present a danger to any other person. 
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Michigan 

6) 

7) 

Hearing: No special hearing required; determination made at bail 
hearing following indictment or at arraignment on a warrent. 

Speedy Trial: Trial for a defendant detained for dangerousness must 
begin within 90 days following the ~ate on which bail was denied, 
unless delay is attributable to defense; otherwise a bail hearing must 
be scheduled and bail must be set. 

E. Review/Appeals Procedures 

None specified. 

Citation: Michigan Canst., Art. 1 § 15 (1978); Mich. Court Rules 790 (1977, 
1980, 1981) 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

COMMENTS, MICHIGAN 

The amended Michigan Constitution establishes the categories of alleged 
offenses for which bail may be denied, and sets the 90-day "speedy trial II rule. 
It is unusual for a State constitution to provide such a degree of detail. 

Denial of bail for the enumerated charges is not mandatory, including for 
charges of murder and treason. However, only in the cases of first degree 
criminal sexual conduct, armed robbery and kidnapping/extortion does a rebut
table presumption of danger exist. The courts will detain persons charged with 
these crimes unless they can rebut with clear and convincing evidence the pre
sumption that they present a danger to any other person. 

Denial of bail where the defendant has twice previously been convicted of a 
violent felony is an example of "habitual offender ll legislation. 
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DANGER LAW SUMMARY 

State: Minnesota Year Enacted: 1979 

A. Defendants Not Entitled to Pretrial Release 

Persons charged with a capital offense when the proof ;s evident or 
the presumption great. 

B. Types of Defendants to Whom Danger Provisions Apply 

All other defendants are evaluated for a risk of danger. 

C. Special Conditions That May Be Imposed on Dangerous Defendants 

1) When the court determines that a defendant's "release will be inimical 
of public safety or will not reasonably assure the appearance of the 
pers?n.as requi~ed," then it shall impose the first of the following 
condltlons or, lf necessary, any combination of the following conditions 
"which will reasonably assure the appearance of the person ... " The 
conditions are: care and supervision by a designated person or 
organization; restrictions on travel, association or place of abode 
during the period of release; appearance bond with sufficient sureties 
or a cash deposit; or "any other condition deemed reasonably necessary to 
assure appearance as required," including the condition that the person 
return to custody after specified hours. The court is also instructed "in 
any event ... (to) also fix the amount of money bail without other con
ditions upon which the defendant may obtain his l"elease." 

2) Following notice and hearing, conditions of release may be revised for a 
defendant charged with a crime while on release from the initial charge; 
the conditions of release listed above m~Y be imposed. 

D. Special Procedures Required to Invoke Dangerousness Provisions 

1) Reg~i:ed Findings Concerning Fu_~ure_Danget: "That such a release will 
be lnlmical of public safety." 

2) Other Required Findings: None. 

3) Factors to Consider: The court is instructed to consider various factors 
"in determining which conditions of release will reasonably assure such 
appearance ... " No factors are designated as applicable in danger cases. 
However, one of the factors to be considered to assure appearance is 
"the safety of any other person or the Commun'ity." 
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Minnesota 

4) 

5) 

6) 

Standard of Proof: (a) To deny ba'il for reasons of safet.Y, the 
exercise of the discretion of the court or judicial officer. (b) To 
revise release conditions for defendants chal'ged with crin\9 on bail" 
"notice and hearing" are required, but the standar-d of proof is not 
speci fi ed. 

Burden of Proof: Not specified in statute. a) By implication, 
deni al of bai 1 for reasons of safety requ'i res the prosecuti on to show 
that release would be inimical of public safety. b) To revise Y'elease 
conditions for defendants charged with crime on bail, the burden of proof 
is not assigned. 

Hearing: No special hearing is required for the initial determination of 
release conditions for dangerous defendants. Review of bail terms for 
a defendant accused of crime on bail requires "notice and hearing. II No 
guidelines are provided for the hearing other than that it shall be con
ducted by the court havi n9 juri sdi cti on over the pr'i or char~e. 

Speedy Trial: No special provision for dangerous defendants. Rules for ail 
defendants allow dismissal of indictment or charge when there has been 
unnecessary delay by the prosecution in bringing a defendant to trial. The 
rules also provide for trial within 60 days of written or oral demand by the. 
prosecution or the defendant. 

E. Review/Appeals Procedures 

Upon motion, the court before which the case is pending shall review the condi
tions of release. 

Citations: Constitution of the State of Minnesota, Article 1, Section 7~ Minn. Stat. 
629.44, 629.52; Minn. Rules Cr.P. 6.02, 6.03, 11.10, 19.04, 19.05, 30.12. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * ) 

COMMENTS, HINNESOTA 

The statute explicitly requires that the issue of public safety be a 
factor in release decisions for all defendants, and requires that, if a defen
dant is found dangerous, conditions of release be applied. A list of release 
conditions is enumerated that applies both to dangerous defendants and to those 
who pose a risk of flight. However, subsequent to spelling out this list of 
conditions, the statute speaks only of imposing them to "assure the appearance 
of the person for trial or hearing." No mention is made of imposl-ng release 
conditions for the purpose of assuring the public s~fety. 

In general. the statute's danger provisions rely on the discretion of the 
court and are not specific in regard to procedural questions or standards of 
proof. Concern for danger and concern for flight are not clearly distinguished. 

,. 10.-

DANGER LAW SUMMARY 

State: Nebraska Year Enacted: Constitution amended in 1978. 

A. Defendants Not Entitled to Pretrial Release 

Statut6ry provisions passed 
'in 1972, 1974, 1975. 

Those accused of treason, sexual offenses involving penetration by force 
or against the will of the victim, and murder, when the proof is evident 
or the presumption great. 

B. Types of Defendants to Whom Danger Provisions Apply 

None, other than those defendants descri bed above. See comments. 

C. Special Conditions That May Be Imposed on Dangerous Defendants 

Pretrial release must be denied. 

D. Special Procedures Required tb Invoke Dangerousness Provisions 

1) Regui red Fi ncti ngs Concerni ng Future Dan~: None. 

2) Other Reguired Findings: That "proof is evident. or the presumption 
great" that the defendant committed one of the crimes enumerated in (A). 

3) Factors to Consider: None specified. 

4) Standard of Proof: Not specified; imp1icit1y, judicial discretion. 

5) Burden of Proof: Not specified. 

6) Hearing: ~ot specified. 

7) Speedy Trial: No special pr~v,s10n for dangerous defendants. Stat~t~ry 
law for all defendants requ1res trial within six months from the f111n9 
of information or indictment. 

E. Review/Appeals Procedures 

None are specified for dangerous defendants. 

Citations: Constitution of Nebraska, Article 1, Section 9; Rev. Stats. Neb., 
1943, Section 29-901, 29-1207. 
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COMMENTS, NEBRASKA 

Nebraska'~ constitutional amendment denying pretrial release to persons 
accused of ~ertain sexual crimes, as well as murder and treason, was passed by the 
electorate 1n 1978. It was appealed to the U.S. Sppteme Court, which declared 
moot a U.S. Court of Appeals decision finding the amendment unconstitutional. 
Hunt ~ Roth, 648 F.2d 1148 (8th Cir. 1981); vacated as moot sub nom. Murphy v. 
Hu~t, 102 S.Ct. 1~81 (1982). The amendment, thus, stands in its original form-,
Wh1Ch ~akes.pretrlal detention mandatory for the three specified crimes, when 
proo~ 1S e~ldent o~ the presumption great. Because detention is not subject 
to d1scret10n, add1tional findings, factors and procedures are not called for. 

Forcible sexual assaults are treated in some states as offenses to which 
danger provisions apply; they appear in this case in Section A, not B, because 
Nebraska chooses to treat them with categorical denial of the right to bail. 
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DANGER LAW SUMMARY 

State: Nevada Year Enacted: A constitutional amendment 
was ratified in 1980. 

A. Defendants Not Entitled to Pretrial Release 

Those ~harged with capital offenses or murders punishable by life imprison
ment without possibility of parole, when the proof is evident or the presump
tion great. 

B. Types of Defendants to Whom Danger Provisions Apply 

Those who are arrested for a felony while on pretrial release. 

C. Special Conditions That May be Imposed on Dangerous Defendants 

Release in the pending case may be revoked after a hearing. The defendant 
may be held without bail while awaiting the bail revocation hearing. 

D. Special Procedures Requtred to Invoke Dangerousness Provisions 

E. 

1 ) 

2) 

3) 

4) 

5) 

6) 

7) 

Required Findings Concerning Future Danger: None. 

Other Required Findings: That proof is evident or the presumption great 
that the defendant has committed a fe 1 ony duri ng the peri od of pretri a 1 rel ease. 

Factors to Consider: None are specified. 

Standard of Proof: Not specified; implicitly, judicial discretion. 

Burden of Proof: Not specified. Implicitly on the prosecution. 

Hearing: A bail revocation hearing is conducted ~y th~ magistra~e.who 
originally set bailor by any judge of the court ln Wh1Ch the or1g1nal 
charge is pending. The required finding is listed in Section D(2). 

Speedy Trial: No special provision for dangerous defendants. All defendants 
are to be tried within 60 days after indictment or information. 

Review/Appeals Procedures 

Not provided for in the statute. 

Citations: Consitution of Nevada, Art. 1, Secs. 6, 7; Nevada Revised Statutes, 
Secs. 174.515, 178.484 et seq. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

COMMENTS, NEVADA 

The statute provides that "every release on bail .... ~s c?nditioned ~pon the 
defendant's good behavior while so released." This provlslon 1S cl~arly 1nte~ded 
as a danger law, in that the statute iden~ifies only ?ne act that.vlolates.thls 
condition: the commission of a felony whlle on pretrlal release 1n a pendlng case. 
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State: New Mexico 

DANGER LAW SUMMARY 

Year Enacted: A constitutional 
amendment was ratified 
in 1980. 

A. Defendants Not Entitled to Pretrial Release 

Those charged with c.·pita 1 offenses when the proof is evi dent or the 
presumption great. 

B. Defendants to Whom Danger Provisions Apply 

Those charged with a felony who have previously been convicted within 
the State of two or more felonies which arose separately from the 
instant case; those charged with a felony involving the use of a deadly 
weapon who have a prior felony conviction within the State; those charged 
with committing a serious crime while on pretrial release; and those found by 
the court to present a danger of committing a serious crime if released. 

C. Special Conditions That May Be Imposed on Dangerous Defendants 

Defendants with prior felony convictions as described in (B) above may 
be denied pretrial release for a period of 60 days. The period of pretrial 
incarceration without bail may be extended by any period of time by which trial 
is delayed due to a continuance granted at the request of the defendant. 

The court may at any time have a defendant arrested to review conditions 
of release and, upon review and after a hearing, as required, may impose 
any conditions of release authorized by the statute. (See Section (E) 
below.) After a hearing and the required showing, the court may revoke bail 
or recognizance from a defendant charged with a serious crime allegedly 
committed while on pretrial release and detain the defendant for an unspeci
fied length of time. 

Defendants found to present a danger of committing a serious crime may 
be prohibited from possessing any dangerous weapon or may have imposed "any 
other condition necessary to assure the orderly administration of justice." 

D. Special Procedures Required to Invoke Dangerousness Provisions 

1) Required Finding~_ Concerning Future Danger: "That there exists a danger 
that the defendant will commit a serious crime, will seek to intimidate 
witnesses or will otherwise unlawfully interfere with the orderly 
administration of justice. . " 

2) Other Required Findings: To deny release, that the defendant fits one 
of the categories outlined in (B) above. concerning prior- felony con
victions. To revoke release, "that the defendant ha~ been indicted or 
bound over for trial on a charge constituting a serious crime allegedly 
committed while the defendant was released pending adjudication of a prior 
charge. II These fi ndi ngs are separate from and independent of the 
danger findings referred to in (D-l). 
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New Mexico 

3) Factors to Consider: No factors are specified for arriving at a finding 
of dangerousness. 

4) Stafldard of Proof: Not specified; implicitly, .judicial discretion. 

5) Burden of Proof: Not specified. 

6) Hearing: A hearing is required in order for a defendant to be found poten
tially dangerous and for conditions of release to be established to address 
this danger. No procedural details on the hearing are provided by the 
statute. Such a hearing may be held initially or when the court, on 
its own motion or on that of the district attorney, has the defendant 
arrested in order to review the conditions of release. 

A hearing shall also be held in order to revoke the bailor recognizance of 
a defendant charged with committing a serious crime while on pretrial 
release. A showing is required that the defendant has been indicted or 
bound over for trial for the latter charge; see 0-2. 

7) Speedy Trial: Trial is required within 60 days for felony defendants having 
prior felony convictions (see section C, above). A limit on detention is 
not specified in cases of serious crimes allegedly committed during pretrial 
release~ Qut all defendants are to be tried within six months. 

E. Review/Appeals Procedures 

Several of the prOV1Slons for review of release conditions imposed on dangerous 
defendants are described in 0-6 above. In addition, if a defendant is found to 
pose a danger of committing a serious crime while on pretrial release, and 
conditions of release are imposed to address this danger in addition to a 
prohibition on possessing any dangerous weapons, then the defendant shall upon 
application be entitled to a review of such conditions. 

The court on its own motion or upon motion of the district attorney may at any 
time have a defendant arrested to review the conditions of release. Upon review 
the court may: impose any of a variety of conditions prescribed for assuring 
appearance; after a hearing, impose any of the conditions specified for dangerous 
defendants; or, after a hearing and showing, revoke the pretrial release of a 
defendant charged with a serious crime committed while on pretrial release. 

If, after a hearing or a review, a defendant continues to be detained because 
of inability to meet the conditions imposed; or if the requirement to return to 
custody after specified hours is continued; or if conditions pertaining to 
dangerous defendants are imposed or continued; or if pretrial release is revoked 
because of a charge of crime on bail, the defendant may appeal to the supreme 
court or the court of appeals. 

Citations: Constitution of the State of New Mexico, Art. II, Sec. 13; N.M. Rules 
Cr.P. for the District Cts.! Rules 22-26, 37. 
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DANGER LA\'J SUMMARY 

State: New York Year Enacted: Major danger provision enacted 
in 1981. 

A. Defendants Not Entitled to Pretrial Release 

None. 

B. Types of Defendants to Whom Danger Provisions Apply 

C. 

D. 

Defendants charged with a Class A or violent felony while on release under 
any form of pretrial release (including surety bond) from any pending 
felony. Class A felonies include murder in the first and second degree and 
arson, kidnapping and drug sales in the first degree. More than 35 crimes 
are categorized as violent. They include robbery, rape, burglary and use or 
threatened use of a gun or knife in the commission of a crime. 

Special Conditions That May Be Imposed on Dangerous Defendants 

Bailor recognizance in the pending case may be revoked and the defendant 
may be detained for a period not to exceed 90 days or until either the 
charges have been reduced or dismissed such that the defendant is no longer 
charged with a felony, or until the new charges have been reduced or dismissed 
such that the defendant is no longer charged with a subsequent Class A or 
violent felony, whichever of these periods is shortest. Before pretrial 
release can be thus revoked, a hearing must be held (see 0-6 below). The 
defendant may be detained pending that hearing for up to 72 hours. An 
additional 72 hours' detention may be granted upon the showing of good cause 
(some compelling fact or circumstance that precluded the hearing from being 
held within the initial 72 hours), or where the failure to hold the hearing 
resulted from the defendant's request or occurred with the defendant's consent. 

Special Procedures Required to Invoke Dangerousness Provisions 

1) Required Findings Concerning Future Danger: None. 

2) Other Required Findings: For revocation of bailor recognizance, that there 
is reasonable cause to believe that the defendant committed one or more 
specified Class A or violent felony offenses while on release in a pending 
felony charge. For an initial detention prior to a hearing, that the 
defendant has been charged with a Class A or a violent felony committed 
while on pretrial release from a pending felony charge. For supplementary 
prehearing detention, good cause or that the delay was due to the defen
dant's request or occurred with defendant's consent. 

3) Factors to Consider: None. 

4) Standard of Proof: "Reasonable cause to believe" that the defendant com
mitted a specified felony while on pretrial release. Pre-hearing detention 
requires only notice that a Class A or violent felony complaint has been filed. 

5) Burden of Proof: By implication on the prosecution, both for revocation 
of release and for pre-hearing detention. 
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New York 

E. 

6) 

7) 

Hearing: The court must hold a hearing before bailor recognizance can 
be revoked. The court will receive any relevant~ admissible evidence not 
lega14y privileged. Defendants may cross-examine witnesses and may 
present relev~nt, adm~ssible evidence on their own behalf. The hearing 
may be consolldated wlth, and conducted at the same time as, the defen
dant's felony (probable cause) hearing. A transcript of testimony taken 
before the grand jury upon presentation of the subsequent offense shall 
be admis~ible as evidence during the hearing. The district attorney may 
move to lntroduce grant jury testimony of a witness in lieu of that 
witness' appearance at the hearing. 

S8e~dy Trial: Detention p~rsuant to revocation of pretrial release is 
llmlted to 90 days, excluslve of any periods of adjournment requested by 
the defendant, or until charges have been dropped or reduced such that the 
d~fe~dant is no longer charged with commission of a felony or with com
mlSSlon of a subsequent class A or violent felony. 

Review/Appeals Procedures 

None specified in statute. 

Citati ons: Consolidated Laws of N.Y. (McKinney's), CPL, Sec. 510.30, 510.60, 
530.60 (as amended Laws 1981 c.78S Sections 1,2) 
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COMt1ENTS, NEW YORK 

In 1979 a social science research firm reported that one-quarter of all arrests 
in ~a~hattan were,for crimes committed by defendants out on bail and awaiting dis
posltlon of pendwg charges. New York's danger law was drafted at least in part in 
response to that report. It authorizes revocation of bail and 90-day detention of 
persons charged with a Class A or violent felony while on pretrial release from 
pending felony charges. 

The statute 
defendants to 90 
release." Denial 
court finds that 

includes a speedy-trial provision limiting the detention of dangerous 
days. Upon expiration of that time period, the court "may grant or deny 
of release--that is to say, additional detention--is permitted if the 
it must hold the defendant to assure appearance in court. 

The New York State Assembly had several years earlier debated and rejected 
the concept of preventive detention. Legislators who had opposed that concept were 
reportedly pleased to be able in an election year to vote for an "anti-crime" bil1 
which, because of its due process provisions and the fact that it relies not on 
prediction of future criminal ity but juridically- establ ished "reasonable cause to 
believe" that a crime has. already been committed, was considered a fairer and more 
moderate approach. 
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DANGER LAW SUMMARY 

St ate: North Carol ina Year Enacted: 

-
A. Defendants Not Entitled to Pretrial Release 

Recent additions, amendments 
to the statute were enacted 
in 1973 and 1975. 

The court determines in its discretion whether persons charged with capital 
offenses should be released. 

B. Types of Defendants to Whom Danger Provi si ons App ly 

All defendants seeking pretrial release. 

C. Special Conditions That May Be Imposed on Dangerous Defendants 

When the court determines that the defendant poses a danger, it must i~pose 
release on an appearance bond secured in full by a cash deposit, mortgage, or at 
least one solvent surety. 

D. Special Procedures Required to Invoke Dangerousness Provisions 

1) Required Findings Concerning Future Danger: That release will pose a 
danger of injury to any person. 

2) Other Required Findings: No others that are danger-related. 

3) Factors to Consider: Nature and circumstances of the offense; the weight 
of the evidence; defendant's family ties, efTl)loyment, financial resources, 
character and mental condition; length of community residence; record of 
convictions and court appearances or flight; plus "any other evidence rela
tive to the issue of pretrial release. 1I 

4) Standard of Proof: Not specified; implicitly, judicial discretion. 

5) Burden of Proof: Implicitly on the prosecution, as non-secured terms of 
release are to be granted unless the court finds a risk of danger. 

6) Hearing: None called for in statute. 

7) Speedy Trial: No special provision for dangerous defendants. All defendants 
are to be tried within 90 days. 

E. Review/Appeals Procedures 

flo special procedures for dangerous detendants. 

Citations: N. Car. Gen. Stat., Article 26, Sec. 15A-533, et seq., 701, 703, 1381, 1382, 
1383. 
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North Carolina -57-

COMMENTS, NORTH CAROLINA 

This statute expressly favors, for non-dangerous defendants, release conditions 
that do not depend on the defendant's financial condition. The special restrictive 
release condition for potentially dangerous defendants involves posting a secured 
bond. Detention is not encouraged. 

Restri cti ve re lease condit; ons app ly equally to dangerous defendants, those at 
risk for flight, and defendants who endanger the integrity of the judicial process. 
The same is true of factors to consider in determining the terms of release. 

~...,.., 
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DANGER LAW SUMMARY 

Stqte: Rhode Island ---
A. Defendants Not Entitled to Pretrial Release 

Those charged with offenses punishable by death or by life imprisonment, 
when ppoof is evident or the presumption great. 

B. Types of Defendants to Whom Danger Provisions Apply 

Those released prior to trial who violate the condition of release that they 
"keep the peace and be of good behavior." 

C. Special Conditions That May Be Imposed on Dangerous Defendants 

Not specified; implicitly, release could be revoked. See comments. 

D. Special Procedures Required to Invoke Dangerousness Provisions 

1) 

2) 

3) 

4) 

5) 

6) 

7) 

Required Findings Concerning Future Danger: None. 

Other Required Findings: None are specified in the statute. 

Factors to Consider: None. 

Standard of Proof: Not specified in the statute. See comments. 

Burden of Proof: Not specified in the statute. 

Hearing: In all cases where the State opposes the granting of bail for 
crimes punishable by death or life imprisonment, a hearing "shall be 
held in the superior court unless arrangements are made •.. for a steno
graphic or electronic recording of proceedings in the district court." 
No other specifics are provided concerning the nature of the hearing, 
required findings, etc. In regard to a bail revocation hearing, see comments. 

Speedy Trial: Persons indicted for or charged by information with 
treason. murder, robbery, rape, arson or burglary and denied r~lease 
shall be tried or bailed within six months, unless the absence under 
certain conditions of a State's witness causes a delay. Persons accused 
of these crimes, without being indicted or charged, may not be 
detained for more than six months; after six months, they must be bailed 
or discharged. 

E. Review/Appeals Procedures 

No special procedure is specified for dangerous defendants. 

Citations: Constitution of the State of Rhode .Island, Art. 1. Sees. 8,9; 
Genera 1 Laws of Rhode Is land, Sec. 12-13-1 ~ seq.; Super. R. Crim. 46. 
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COMMENTS, RHODE ISLAND 

The Rhode Island Supreme Court heard in 1977 a case concerning revocation 
of bail that clarifies many of the procedural questions examined here. The 
court held that a specific statute granting the trial court the right to revoke 
bail is unRecessary. $jnce a court with jurisdiction over a criminal case has the 
power to enforce its orders, it has inherent authority to revoke bail upon 
breach of ~ bail condition. Mello ~ Superior Court, 370 A.2d 1262 (1977). 
In addition, Superior Court Rules of Criminal Procedure provide that a viola
tion of the terms of release may be punished as a contempt of court and that 
bail may be forfeited. 

The court a'lso found that since a defendant facing bail revocation is 
jeopardized at least as much as one facing revocation of parole, probation, or 
impositi on of sentence for breach of a deferred sentence agreement, the due 
process rights affotded defendants in those situations must attach to a defen
dant in a bail revocation proceeding. ~ 

Under those requirements of due process, a defendant awaiting a bail revoca
tion hearing has the right to a speedy determination of his status. Specifically, 
the court found that a bail revocation hearing must be conducted with the same 
promptness as the hearing which follows State opposition to the granting of bail; 
a two-week delay was deemed clearly unlawful. Id. 

The standard of proof established by this case for bail revocation hearings 
is that evidence must "reasonably satisfy that there had been a violation;" thus, 
the standard of proof requires the State to go beyond probable cause and 
affords a defendant the necessary due process. Id. 
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DANGER LAW SUMMARY 

State: South .Carolina Year Enacted: 1962, 1969 

A. Defendants Not Entitled to Pretrial Release 

Defendants charged wi th fapita 1 offenses or offenses puni shab le by life i ~ri sonment. 

B. Types of Defendants to Whom Danger Provisions Apply 

All other defendants seeking pretrial release. 

C. Special Conditions That May Be Imposed on Dangerous Defendants 

Dangerous defendants are not eligible for release on unsecured appearance bond, 
which appears to be the least restrictive form ~f release authorized.by the S~ate. 
They may have imposed one or more of the fo110w1ng: appearance bond 1n a spec1-
fied amount with suffi cient sureties; custody and sup ervi si on by a desi gnated 
person or organization; restrictions on travel, association or place of abode; 
and/or "any other conditions deemed reasonably necessary to as.sure appearance 
as required," including return to custody ~fter specified hours. 

These conditions aloe mandated expressly for dangerous defendants as well as 
defendants who might flee, hence the omission of reference to danger in the 
quoted clause may be inadvertent. 

A 11 persons re leased are "enjOi ned" to "be of good beh avi or toward all the citi zens II of the State. 

D. Special Procedures Required to Invoke Dangerousness Provisions 

1) Required Findings Concerning Future Danger: That "unreasonab1e danger to the community wi 11 result. II 

2) Other Required Findings: None. 

3) Factors to Consider: Nature and Circumstances of the offense charged, 
the defendant's family ties, emploYment, financial resoUJ'ces, character 
and mental condition, length of community residence, and record 
of convictions and flight from court proceedings_ 

These factors are to be considered in assessing risk of flight or danger to 
the community. No factors are identified as relating solely or primarily to either issue. 

4) Standard of Proof: Judicial discretion. 

5) Burden of Proof: By implication, on the prosecution, since the statute 
directs that defendants "shall be ordered released" unless a finding.of risk of flight or danger is made. 

6) Hearin9.: No Special hearing is called for in the statute. The court 
may "at any time after notice and hearing," amend its release order to 
impose additional or different conditions of release. 
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) Seed Trial· No special provision for dangerous defendants. For all 
7 aPf aants if a defendant has not been indicted some time in the next term a~~:~ commitment to jail. upon motion. the defendan~ shall b~ rele~sed.o~ 

bail. Failure to indict by the second c~u~t term after comm1tment to Ja11 
results automatically in discharge from Ja1l. 

E. Revi~w/Appeals Procedures 

None are mandated in the statu e. t Item (0-6) above impl'ies the possibil ity 
of review but does not provide any procedural details. 

Citation: Constitution of South Carolina, Art. 1, Sec. 15; S.C. Code, Sec. 17-15-
10 et. seq., 17-23-90. 
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State: South Dakota 

DANGER LAW SUMMARY 

Year Enacted: Major danger-related provisions 
were enacted in 1980. 

A. Defendants Not Entitled to Pretrial Release 

Defendants charged with a capital offense, when the proof is evident or the 
presumption great. 

Althouoh the State Constitution excludes such defendants from bail, the statu .. 
tory scheme excludes them only from release on personal recognizance or u~s~cured 
appearance bond, and specifically makes them eligible,fo~ relea~e on condltlonal 
personal recognizance or surety bond, unless the commlttlng maglstrate has 
reason to believe that no conditions of release will reasonably assure ~hat the 
person will not flee or pose a danger to any other person or the communlty. 

B. Types of Defendants to Whom Danger Provisions Apply 

All defendants seeking pretrial release. This includes defendants accused of 
capital crimes, who are to be released on specified conditions unless the court 
finds that they may pose a danger. 

C. Special Conditions That May Be Imposed on Dangerous Defendants 

Defendants accused of capital crimes shall be denied release on personal recog
nizance or on an unsecured appearance bond. They may b~ denied,r~lease altogether 
or may be released subject to one or more of th~ fo~lowlng CO~dl~lons: custody 
and supervision by a designated person or organlzatlon; restrlctlons on travel, 
association or place of abode; release on a,lO perce~t secur~d.appearance bond 
deposited with the court; execution of a ball bond wlth sufflclent solvent 
sureties; or "any other condition reasonably necessary to assure the defendant's 
appearance as required" including a condition that the defendant return to cus
tody after specified hours. The absence of a reference,to danger as well as to 
appearance in this latter phrase is apparently an overslght. 

The same enumerated conditions of release apparently apply to defendants 
accused of non-capital crimes if the court fi~ds,that release on person~l 
recognizance or on unsecured appearance bond lS lnadequate to allay thelr poten
tial danger to other persons or the community. This is unclear, h~w~ver, for 
two reasons. First, the enumerated conditions of release are speclflcally 
labeled as appearance-related. Second, t~e statute,does not state that.these 
conditions apply to dangerous defendants ln non-capltal cases, whe~eas l~ 
does specifically refer to them in regard to dangerous defendants ln capltal 
cases. 

Defendants already released on personal recognizance when brought befo~e the 
court for the current offense may be denied release on personal recognlzance 
or on an unsecured appearance bond, 
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South Dakota 

D. Special Procedures Required to Invoke Dangerousness Provisions 

1) 

2) 

3) 

4) 

5) 

6) 

7) 

Regui red Findi ngs Concerni ng Future Danger: "That th e defendant 
may .pose a danger to any oth er person or to the community." 

Other Required Findings: None. 

Factors to Cons; der: Th e ri s k that the defendant w; 11 pose a danger to 
any person or the community is a factor to be considered in determining 
the conditions of release to assure appearance. No factors are specified 
to respond to a risk of danger. 

Standard of Proof: The exercise of judicial discretion; the court's 
"reason to beli eve." 

Burden of Proof: By implication, on the prosecution, since the statute 
directs that defendants be released unless a finding of risk of flight or 
danger is made. 

Hearing: No special hearings are required. The court may at any time 
impose additional or different conditions of release. Notice and hearing 
to do so are not specified. 

Speedy Trial: No special provision for dangerous defendants. For all 
defendants, statutory law provides for dismissal of indictment or 
information if there is unnecessary delay in presenting the charge to 
the grand jury, filing an information, or bringing the defendant to trial, 

E. Review/Appeals Procedures 

No special procedures are prescribed for dangerous defendants. A range of 
review procedures is generally available to all defendants. 

Citations: Constitution of South Dakota; S.D. Codif. Laws Ann. Sec. 23A-16-3, 
23A-43-2, 23A-44-3 et seq. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

COMMENTS, SOUTH DAKOTA 

The statute invokes certain sanctions against potentially dangerous defen
dants, yet the wording of key sections of the law are expressly labeled as applying 
"to assure appe~rance for trial." The omission at these points of wording related 
to danger probably reflects the statute's history, as the danger provisions were 
added to the statute after its initial enactment ha.d put in place the traditional, "-
appearance-oriented language. 

No specific provision is made for the detention of dangerous defendants accused 
of non-capital crimes. However, detention is mandated for dangerous defendants 
accused of capital crimes. This distinction on the basis of capital versus non
capital crime, not on the basis of potential danger, raises the question whether 
detention is intended to playa crime-control function. 

'The wording of this statute is at several points confusing or vague. 
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DANGER LAW SUMMARY 

State: Tennessee Year Enacted: The danger cl ause was 
enacted in 1981.--

-
A. Defendants Not Entitled to Pretri al Release 

Defendants charged with capital crimes, where the proof is evident 
or the presumption great. 

B. Types o'f Defendants to Whom Danger Provi sions Apply 

C. 

Those charged with a bailable criminal offense while on bail for a 
separate criminal offense. 

Speci al Conditi ons That May Be IfIl>osed on Dangerous Defendants 

Bail on each offense cOlTll1itted while on release will be set in an 
amount not less than twice that which is customarily set for the 
offense charged. 

D. Special Procedures Required ~o Invoke Dangerousness Provisions 

1) Required Findings Concerning Future Danger: None. 

2} That the defendant meets the criteria 

3) Factors to Consider: None. 

4) Standard of Proof: Not specified; implicitly, judicial discretion. 

5) Burden of Proof: Not specified. 

6) Hearing: No speci al hearing is called for. 

7) Speedy Trial: No special provision for dangerous defendants. For all 
defendants, court rules allow dismissal of an indictment if there is 
delay in presenting the charge to a grand jury or in bringing the case 
to tri.a1. 

E. Review/Appeals Procedures 

No special procedures exist for dangerous defendants. All defendants are 
entitled to a hearing on a motion to review bond status. 

Citations: Constitution of the State of Tennessee, Article 1, Sections 15, 16; 
Tenn. Code Annot., Sec. 14-11-101 et seq., 40-2001, 2005, Tenn. R. 
Crim. Proc., R. 48 
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Tennessee 

COMMENTS, TENNESSEE 

This law requires the setting of bail at levels twice or more the 
normal amount ln case~ ~f alleged crime on bail. Its intent, according 
to the State Senator who introduced it into the legislature, is to detain 
"repeat" criminals by making bail Iilore difficult to afford. This Senator 
had attempted in the past to enact legislation denying the right to bail 
in all cases of alleged crime-an-bail; however, those earlier efforts failed 
to proceed beyond the committee level. The present law reportedly passed 
by a large margin. 

The law pertains 
or serious ones. 
examined in this 
defendants. 

to all crimes committed on bail, not solely to violent 
In this sense, it is quite different from the other laws 

report, most of which are aimed specifically at dangerous 
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DANGER LAW SUMMARY 

State: Texas Year Enacted: Constitutional amendment 

A. Defendants Not Entitled to Pretrial Release 
a'dopted in 1977 

Persons charged with an offense punishable by death when the proof or 
presumption of guilt is great. 

B. Types of Defendants to Whom Danger Provisions Apply 

Any person charged with a fe" ony 1 ess than capital: 

1) Who has been twice previously convicted of a felony (second conviction 
being subsequent to the first both in point of time of commission of 
the offense and the conviction therefor); or 

2) Which was committed while on bail for a prior felony for which the 
defendant was already indicted; or 

3) Involving the use of a deadly weapon after being convicted of a prior felony. 

C. Special Conditions That May Be Imposed on Dangerous Defendants 

Bail may be denied pending trial, if the order denying bail is issued within 
seven days of the time of incarceration. 

D. Special Conditions Required to Invoke Dangerousness Provisions 

1 ) 

2) 

3) 

4) 

5) 

6) 

7) 

Reguired Findings Concerning Future Danger: None. 

Other Required Findings:. (a) Defendant.fits one of the categories 
enumerated above. (b) EV1dence substant1ally shows defendant committed 
the offense for which now charged. 

Factors to Consider: None specified. 

Standard of Proof: Substantial showing of guilt in offense for which now 
charged. 

Burden of Proof: On the prosecution. 

Hearing: Probable cause hearing in offense for which now charged. 

Speedy Trial: Trial of dangerous defend~nts mu~t begin within 60 days 
of initial incarceration (unless delay 1S attr1butable to defense) or 
order denying bail will be set aside. 

E. Review/Appeals Procedures: 

Defendant may appeal to Court of Criminal Appeals. The appeal will be given 
preference. 

Citation: Texas Const. Art. 1, Sec. 11a; Texas Crim. Proc. Code Ann., Secs. 17.01 
et seq. 
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Texas -67-

COMMENTS, TEXAS 

The Texa~ Constitution was amended in 1977 to allow denial of bail in three 
cases of alleged offenses: where the present felony is committed while the 
defendant is on bail from a pending felony; where the present felony involves use 
of a deadly weapon and the defendant has previously been convicted of a 
fe~ony; and ~here the.defendant has twice previously been convicted of a felony. 
Th1S latter 1nstance 1S looked upon by the courts as a "habitual offender" status 
a category of offenders not specifically addressed in this study. ' 

Besides establishing the parameters of dangerousness the Constitution is also 
the.vehicle which specifies a number of the procedural eiements of the bail 
den1al process, e.g., the standard of proof, speedy trial requirement and right 
of appeal. It is unusual for a State Constitution to provide so much procedural deta i1 . 
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DANGER LAW SUMMARY 

State: Utah Year Enacted: 1980 

A. Defendants Not Entitled to Pretrial Release 

None. 

B. Types of Defendants to Whom Danger Provisions Apply 

Those charged with a capital offense, with a felony committe~ while ~ree on 
bail awaiting trial on a prior felony, or with a felony ~omml~ted whlle on 
probation or parole for a prior felony, where the proof lS eVldent or the 
presumption strong. 

C. Special Conditions That May Be Imposed on Dangerous Defendants 

D. 

E. 

In the cases described above, the accused may be admitted to bail only by a 
magistrate or upon the circuit or district court's r~fusal, a~d ~pon good cause 
shown, by a justice of the supreme court, after hearlng ~nd flndlng that the 
interests of justice do not require detention without ball. 

Special Procedures Required to Invoke Dangerousness Provisions 

1) 

2) 

3) 

4) 

5) 

6) 

7) 

Reguired Findings Concerning Future Danger: 
do not require detention without bail." 

That lithe interests of justice 

Other Reguired Findings: If a defendant is refused bail by a lower court 
and appeals that decision to the State supreme court, the defense must 
show good cause that the defendant should be admitted to bail. 

Factors to Consider: None specified. 

Standard of Proof: Not specified; implicitly, judicial discretion. 

Burden of Proof: On the defense, once the prosecution has shown that the 
proof is evident or the presumption of guilt great. 

Hearing: No special danger hearing is required. 

Speedy Trial: No special provision for dangerous defendants. A~l defendants 
are entitled to bailor trial within 30 days after arraignment lf unable 
to post bail. The court may order an indictment dismissed when there is 
unreasonable delay in bringing a defendant to trial. 

Review/Appeals Procedures 

A defendant denied bail by a circuit or district court has the right to appeal 
the decision to the State Supreme Court. 

Citati ons: Utah Code Ann. (1982 edition) Chap. 20, Secs. 77-1-6, 77-20-1 et seq. 
77-35-25; Utah Constitution Art. 1, Secs. 8, 9, 12. 
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Utah -69-

COMMENTS, UTAH 

The statute makes no specific reference either to danger or to appearance 
as the purpose of pretrial detention. The finding required to permit release-
"that the interests of justi ce do not requi re detention without ba il"-can be 
understood to apply in either case. On the one hand, defendants accused of repeated 
felonies can be viewed as a threat to the "interests of justice" in that they may 
commit crimes against the law-abiding community. On the other hand, defendants who 
violate the terms of release, probation or parole by committing a felony can be 
viewed as defying the integrity of the justice system; such defendants may be poor 
risks for appearance in court. 

Types of defendants to whom this law pertains are clearly spelled out. Other 
provisions of the law (e.g., the factors to consider, standards of proof, etc.) are 
quite vague. Also unclear is whether the hearing and findings are required in all 
cases, or only where a justice of the State supreme court is reviewing a lower 
court's denial of bail. (See section C.) 
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DANGER LAW SUMMARY 

State: Vermont Year Enacted: Statute: 1967, amended 1969. 
State constitution amended in April 1982. 

A. Defendants Not Entitled to Pretri al Release 

Persons charged \'.Jith offenses punishable by death or life imprisonment when 
the evi dence of gui lt is great. 

B. Types of Defendants to Whom Danger Provisions Apply 

All non-capital defendants are evaluated for risk of danger. 

C. Speci al Condit; ons That May Be Imposed on Dangerous Defendants 

Anyone or more of the following conditions may be imposed on a 
potentially dangerous defendant, either in place of or in addition to personal 
recogn'~zance or an unsecured appearance bond: release into the custody and 
supervision of a designated person or organization; restrictions on travel, 
association or place of abode; execution of an appearance bond in a speci
fied amount secured by a deposit not to exceed 10 percent of the amount of 
the bond; execution of a bai 1 bond with sufficient solvent sureties or cash; 
or "any other condition deemed reasonably necessary to assure appearance 
as required," includinq a condition requiring return to custody after speci-
fied hours. 

(See comments concerninq use of this law to permit detention.) 

D. Speci al Procedures Requi red to Invoke Dangerousness Prov; si ons 

1) Regui red Fi ndi ngs Conc~rni ng Future DanQer: Defendant constitutes "a 
danger to the pub li c. Ii 

2) Other Required Findings: None. 

3) Factors to Consi der: Factors are not separated by fl i ght and danger 
risks. The assessment of both risks is to consider the nature and 
circumstances of the offense charged; the weight of the evidence 
against the accused; the accused's family ties, employment, financial 
resources, character and !rental condition, length of residence in the 
community, record of convictions, and record of appearance at court 
proceedings or of flight to avoid prosecution or failure to appear at 
court proceedings. 
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Vermont 

4} Standard of Proof: Judicial discretion. 

5) Burden of Proof: Not specified. 

6) Hearing: No special hearing required. 

7) Speedy Trial: No special provision for dangerous defendants. All 
defendants must be brought to trial within 90 days after arraignment 
when the defendant is in custody and within six months after arrest 
in other cases. 

E. Review/Appeals Procedures 

General procedures for all detained defendants; no special procedures 
under danger law. Any defendant not released within 24 hours of the 
release hearing as a result of his inability to meet those conditions, 
or a~y.defendant ~eleas~d on condition of returning to custody after 
spec1f1ed hours, 1S ent1tled, upon application, to a review of the release 
conditions by the judicial officer who imposed them. 

Citations: Ver~ont Constitution, Chap. 1, Art. 10; Chap. 2, Sec.40 (adopted 
Apr1l 13, 1982). Vt. Stat.Ann., Title 13, Sec. 7551-4; Vt. Sup. 
Ct. Admin. Order 17. State v. Pray, (Vermont) 346 A. 2d 227 
(1975); State v. Brown, (Vermont) 396 A. 2d 134 (1978). 

* * * * * * * ** * * * * * * * * * * * ** * * * * * * * * * * * * * * * * * * * * * 

COMMENTS, VERMONT 

The statute does not expressly permit preventive detention or denial 
of bail solely on a finding that the defendant would constitute a danger 
to the conynunity .. Until the case of State v.' Pray, 346 A.2d 227 (1975), 
however, Judges dld entertain motions that bail be denied solely on the 
grounds that the defendant's release would constitute a danger to the 
public. In that case, the Vermont Supreme Court held that denial of bail 
so~ely upon finding of danger to the community was contrary to the constit
ut10n of the state, which prohibits unreasonable bail (Vt. Const. Ch. 2 
Section 40), and, according to the court, provides that the sole purpose 
of bail is to assure appearance. 

.I~ State v. Brown, 396 A.2d 134 (1978), the court upheld as a valid 
cond,tlon of release that the defendant not be the subject of a new charge 
of felony for which probable cause is found. The court stated that while 
bail cannot be denied solely for the protection of the public a court may 
impose a condition of bail solely for that purpose. ' 

The 1982 constitutional amendment extended the denial of bail to cover 
crimes punishable by life imprisonment as well as crimes punishable by death. 
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DANGER LAW SUMMARY 

State: Virginia Year Enacted: 1975, 1978 

A. Defendants Not Entitled to Pretrial Release 

None. 

B. Types of Defendants to Whom Danger Provisions Apply 

All defendants seeking pretrial release are evaluated for a risk of danger. 

Persons charged with capital offenses are eligible for release on personal 
recognizance or unsecured appearance bond unless the court makes a finding 
of danger. 

C. Special Conditions That May Be Imposed on Dangerous Defendants 

Release may be denied. 

All defendants granted release on personal recognizance or unsecured 
appearance bond may have imposed lIany ... condition deemed reasonably 
necessary to assure appearance as required, and to assure his good 
behavior ... pending trial, including a condition requiring that the 
person return to custody after specified hours.1I 

D. Special Procedures Required to Invoke Dangerousness Defendants 

1) Required Findings Concerning Future Danger: That the defendant's 
liberty Irwill constitute an unreasonable danger to himself or the 
public. 1I Persons accused of capital crimes are eligible for release 
unless a judge finds that no conditions of release IIwill reasobably 
assure that the person will not ... pose a danger to any other 
person or to the community.1I 

2) ~e! Required Findings: No others related to dangerousness. 

3) 

4) 

5) 

6) 

7) 

Factors to Consider: None specified. 

Standard of Proof: For persons accused of capital crimes, judicial 
discretion (that the court "has reason to believe ll ). 

Burden of Proof: Implicitly on the prosecution, as defendants are 
granted bail unless a finding of danger is made. 

Hearing: None specified in the statute. 

Speedy Trial: No special provision for dangerous defendants. For all 
defendants, after a finding of probable cause, the defendant is for
ever discharged from prosecution if trial is not commenced within five 
months (if the defendant is in custody) or nine months (defendant not 
in custody). 
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Virginia 

E. Review/Appeals Procedures 

No special procedures for dangerous defendants. Any defendant may 
appeal a bail determination to the next higher court, up to and 
including the State Supreme Court. 

Citations: Va. Code Sec. 19. 2-120 et seq., 241, 242, 243. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

COMMENTS, VIRGINIA 

Virginia is one of the few states whose statute permits denial of 
release solely on the grounds of a prediction of danger 5 without reference 
to the nature of the charge, prior arrest or conviction records 1 etc. 
At the same time, Virginia is also one of the few that extends a pre
sumption of release to persons charged with capital offenses. The statute 
requires the court to make a finding of dangerousness in order for defendants 
in capital cases to be detained. 

The conditions applicable to defendants released on personal recognizance 
or unsecured appearance bond are labeled at one point as appearance-related; 
however the statute also stipulates that they are designed to assure both 
lIappear~nce as required" and IIgood behavior ~ending tr~al.1I The IIgood be~a~iorll 
condition is frequently construed as addresslng potentlal dangerous or crlmlnal 
behavior. 
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DANGER LAW SUMMARY 

State: Washington Year Enacted: 1976 

A. Def~ndants Not Entitled to Pretrial Release 

None. 

B. Types of Defendants to Whom Danger Provisions Apply 

All defendants. 

C. Special Conditions That May Be Imposed on Dangerous Defendants 

Defendants charged with a capital offense may, if found to pose a substancial 
danger to another or to the community, be detained. 

The court may prohibit dangerous defendants from approaching or communica
ting with particular persons or classes of persons, or from going to certain 
geographical areas or premises; from possessing any dangerous weapons, or 
engaging in certain described activities or indulging in intoxicating liquors 
or in certain drugs; or require that they report regularly to and remain 
under the supervision of an officer of the court or other person or agency. 

The court order authorizing release shall contain a statement of the con
ditions imposed, if any, shall inform the defendant of penalties applic-
able to violations of said conditions, and shall advise the defendant that 
he is subject to arrest upon any such violation. Violation of release 
conditions will result in a hearing to reconsider conditions of release. 

D. Special Procedures Required to Invoke Dangerousness Provisions 

1) Required Findings Concerning Future Danger: For any defendant, "that 
there exists a substancial danger that the defendant will commit a 
serious crime" upon release. For defendants charged with a capital 
offense, IIthat the defendant may ... pose a substancial danger to 
another or to the community." 

2) 

3) 

4) 

5) 

6) 

7) 

Other Required Findings: Probable cause that the defendant committed 
the offense charged. 

Factors to Consider: None. 

Standard of Proof: Not specified; implicitly, judicial discretion. 

Burden of Proof: Not specified; implicitly on the prosecution. 

Hearing: No special danger hearing required. 

Speedy Trial: No special provision for dangerous defendants. For all 
defendants, arraignment is required within 14 days of filing of indict
ment or information if defendant is in jailor on conditions of release, 
or 14 days after appearance in superior court following said filing. 
Detained defendants are to be brought to trial within 60 days of 
arraignment; defendants not in custody are to be tried within 30 days 
of arraignment. 
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Washington 

E. Review/Appeals Procedures 

No special procedures exist for dangerous defendants. After 24 hours 
from.t~e time of release, the court may, upon request, review the 
condltlons of release previously imposed. 

Citations: Constitution of Washington, Art. I, Sees. 14, 20; Revised Code 
of Wash. Ann., Sec. 10.19.010 et seq; 10.46.010; Sup. Ct. Cr. R., 
Rules 3.~, 3.3. 
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DANGER LAW SUMMARY 

State: Wisconsin Year Enacted: Constitutional amendment 
passed in 1981; was 
challenged in court and 
upheld in 1982. Enabling 
legislation was passed 
in 1982. 

A. Defendants Not Entitled to Pretrial Release 

" \ 

None. 

B. Types of Defendants to Whom Danger Provisions Apply 

All defendants are assessed for potential danger to the community. Special 
provisions apply to defendants charged with first-degree murder; first
degree sexual assault; with committing or attempting to commit a violent 
crime, when the defendant has previously been convicted of committ~ng or 
attempting a violent crime; and with committing a serious crime whlle on 
pretrial release. 

Dangerous defendants may be required to execute a secured appearance 
bond with sufficient solvent sureties, or deposit cash in lieu of sUreties; 
placed in the custody and supervision of a designated person or organiza
tion; subjected to restrictions on travel, association or place of abode 
during the period of release; prohibifed from possessing any dangerous 
weapon; or may have imposed any other nonmonetary condition deemed 
reasonably necessary to protect members of the community from serious 
bodi 1y harm. 

Release may be denied defendants accused of first-degree murder or first
degree sexual 'assau1~ or accused of commi~ting or.at~empting to ~om~it a 
violent crime when the defendant has a prlor convlctlon for commlttlng or 
attempting to commit a violent crime. Such detention may only be ordered 
after a hearing; thp defendant may be detained for a maximum of 10 days 
prior to the hearing. If the required findings are made, the defendant 
may be detained for an additional period not to exceed 60 days, excluding 
time resulting from a delay caused by the defendant or from a continuance 
granted at the defendant's request. 

It is a condition of release in all cases that the person released shall 
not commit any crime. Violation of the conditions of release or of the 
bail bond constitutes grounds for an increase in the amount of bailor other 
alteration in the conditions of release. If the alleged violation is 
the commission of a serious crime, release may be revoked. 

A defendant accused of committing a serious crime while on pretrial release 
may be detained for 7 days prior to a hearing. If at the hearing the court 
makes the required findings~ release in the pending case may be revoked 
and the defendant may be detained for up to 60 days pretrial. 
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Wisconsin 

D. Special Procedures Required to Invoke Dangerousness Provisions 
-

1) ~eguired Findings Concerning Future Danger: No finding is required 
ln order for the court to impose any nonmonetary conditions of release 
deemed reasonably necessary to protect members of the community from 
serious bodily harm. 

In order to deny pretrial release, the court must find that "available 
conditions of release will not adequately protect members of the 
community from serious bodi ly harm. II 

No findings of future danger are required to revoke pretrial release. 

2) Other Required Findings: In order to deny release, the court must 
find~ in addition to the risk of bodily harm, that the defendant 
commltted one of the specified crimes or that the defendant committed 
or attempted to commit a violent crime subsequent to a prior conviction 
for a violent crime. 

In order to revoke pretrial release, the court must find that the 
defendant committed a serious crime while on conditional pretrial 
release. 

3) Factors to Consider: In setting conditions of release for dangerous 
defendants~ as well as in fixing the amount of bail to assure appearance, 
the followlng factors are to be considered: the ability of the arrested 
person to give bail; the nature, number and gravity of the offenses 
and th~ potential penalty the defendant faces; whether the alleged acts 
were vlo1ent; the defendant's prior criminal record, if any; the 
character, health, residence and reputation of the defendant; the 
character and strength of the evidence; whether the defendant is 
currently on probation or parole, or on bailor subject to other 
re~ease conditions.i~ other pending cases, or bound over for 
trlal after a prellmlnary examination; ~"hether the defendant has in 
the past forfeited bailor violated a condition of release; and whether 
the defendant was a fugitive from justice at the time of arrest. The 
court ~s also directed to consider lithe policy against unnecessary 
detentlon of the defendant's (sic) pending tria1." 

4) Standard of Proof: "Clear and convincing evidence" in both cases. 

5) Burden ~f Proof: I~ regard to the required findings for denial or 
revocatlon of pretrlal release, the burden is explicitly on the State. 

, 
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Wisconsin 

6) Hearing: A pretrial detention hearing is required in order to continue 
to hold in custody a defendant who has been arrested. The pretrial 
hearing shall be commenced within 10 days from the date the defendant 
is detained or brought ~efore the court on a warrant following allega
tion by the district attorney that denial of release is appropriate 
and necessary. The defendant may not be detained for f1\""lf'2 than 10 
days prior to the hearing without conditions of release being set. 

During the hearing, the State must prove the relevant findings (0(1) 
and 0(2) above). Evidence shall be presented in open court with the 
right to confrontation, right to call witnesses. right to cross
examination and right to representation by counsel. The rules of 
evidence applicable in criminal trials apply in the hearing. The 
court may exclude witnesses until they are called to testify, may 
direct that potential witnesses be kept separate until called and may 
prevent them from ~Jmmunicating with one another until they have been 
examined. The defendant's testimony shall not be admissible on the 
issue of guilt in other judicial proceedings, but shall be for perjury 
proceedi ngs and for impeachment purposes. 

A hearing is also required in order for pretrial release to be revoked. 
Such a hearing must be commenced within seven days from the date the 
defendant is taken into custody. The defendant may not be detained 
more than seven days without conditions of release being set. 

At the hearing, the State must prove the relevant finding (see 0(2) 
above). Evidence shall be presented in open court with the right of 
confrontation, right to call witnesses, right of cross-examination 
and right to representation by counsel. The rules of evidence 
applic6ble in criminal trials govern the admissibility of evidence 
at the hearing. No reference may be made during the trial for the 
pending charge to the court's finding in the hearing, nor to any 
testimony of the defendant in the ~earing, except for impeachment 
purposes. 

A defendant may petition the court to be released from custody with 
or without conditions at any time. 

7) Speedy Trial: A person who is denied release subsequent to being 
charged with any of the crimes enumerated in Section B has the right to 
a pretrial detention hearing within 10 days from the date he is detained 
or brought before the court. If the defendant is detained following 
the hearing, such detention is limited to a maximum of 60 days exclusive 
of delays caused by the defendant or a continuance initiated by the 
defendant. Persons thus detained are entitled to have their cases placed 
on an expedited trial calendar and their trials given priority. Defen
dants detained for alleged violation of pretrial release conditions may 
be held seven days prior to a hearing. 

In cases where release is revoked, defendant.s may demand and shall be entitled 
to be brought to trial on the pending offense within 60 days. If they are not 
brought to trial within 60 days, they shall not be held longer without conditions 
of release being set and they shall be released on bail or other conditions deemed 
appropriate by the court. In computing the 60-day period, the court shall exclude 
any period of delay resulting from a continuance granted at the request of the 
defendant. 

-----------~---------------~~~--~~- ----
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E. Review/Appeals Procedures 

Upon petition by the Stat7 or by the defendant, the court may increase or 
de~rease the amount of ball, or alter the conditions of release or of the 
ball bond, or may grant bail if it has been previously revoked. 

~ defenda~t for whom conditions of release are imposed and who remains 
ln ~etentlon after.72 ~ours because of inability to meet the conditions, is 
entltled upon appllcatlon to have the conditions reviewed by the judge of 
the court where the action is pending. Unless the conditions of release 
are amended and the defendant released, the judge shall set forth on 
i~e record. the reasons for requiring the continuation of the conditions 
d.e.same rlghts pertain to a defendant who is released on the con-" ~ . 
ltlc~ of a return to custody after specified hours. 

In the above-described situations, reasonable notice of petition by the 
defendant must be given to the State and vice versa. 

A defendant ~hose pretri a 1 re lease has been revoked may petiti on the 
court for reln~t~tement of conditional release, if any of the circum
stances authorlzlng revocation of release are altered. 

Citations: ~?nstitution of Wisconsin, Art. 1, Sees. 6,8 (amended 1981). 
W1SC. Stats. Ann. Secs. 969.001 et sen.; 940 01 et sPen~ . 94'0 49. 
971 . 1 4 ( 1 ) . - =-:l...:... • - ~, ., 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * ~ * * * * * * * * * 
COMMENTS, WISCONSIN 

II ' P~ssage.cf Wisconsin's danger law is testimonial to the inf1uence of the 
dVlctlms' rlghts movement~ ~n.establishing pretrial detention of dangerous 
efendants. The law was lnltlatea and championed by the parents of a young 

woman who ,was raped and murdered by a defendant ftee on 10 percent deposit bond 
f~O~ pendl~g sexual a~sault charges. The parents at first attempted to do away 
Wlt ~epo~lt bond; thlS effort evolved into a campaign fOt passa e of a State 
cons~~~u~lo~a~ amendment to a110w pretrial detention of persons ~harged with 
sPfeclle1 V10 ent crimes. ~Jisconsin voters ratified the measure by a margin 
o near y 3-to-l. 

According.to one figure who helped draft the amendment, it passed on the 
9~ounds that lt would give ju~ges a freer hand in imposing preventive deten
~~on, Ho~ever, ~he State leglslature chose to interpret it in limited terms 
the e~a~11~9 l~glslation.adopted by the State Assembly defines quite narrowly 

e V10 en crlmes to.WhlCh the law applies, and due-process safeguards for 
~~fendantfs a

1
r
l
e ~xte~slve. The law was used to impose detention C'nly twice during 

e year 0 oWlng lts passage. · 
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APPENDIX: SUMMARY OF FEDERAL DANGER'LAW 

United States (Federal Courts) Year Enacted: 1984 
-----=:;..;:..:;:...:.---

A, Defendants Not Entitled to Pretrial Release 

All d~fen~ants are evaluated for potenti a 1 dangerousness; and under 
certa1n c1cumstances, described below, defendants may be detained 
before trial ~ecaus7 they are considered dangerous to the community. 
Sot~ !he cons1derat~on ~f dangerousness when making the release 
d7cls1on and author1zat1on of preventive detention - in certain 
c1rcumstances - reflect major changes in federal law. 

S. 'Types of Defendants to Whom Danger Provisions Apply 

Any defendant charged with any misdemeanor or felony may be found to 
pose a potentia] danger to the public safety and may be required to 
adhe~e.to certaln ~estrictive conditions of release. Pretria: detention 
prov1s1ons apply, 1n addition, to the following t"· of defendants: 

1) Those charged with cOll1Tlission of any fedL,'al offense while: 

a) 
b) 

c) 
d) 

on pretrial release for a felony; or 
on release pending imposition rr execution of sentence 
appeal of sentence or convi .on, or completion of sentence 
for any offense; or 
on probation or parole for any offense; or 
not a citizen of the L~fdted States or lawfully admitted for 
permanent reSidence; 

and found eitl>:r likely to f! ee or to pose a danger to any person 
or the co~un:ty may be detalned temporarily, f1r up to 10 calendar 
days,~ to penmt law enforcement officials to consider revoking 
relea~~ or, in (d), deportation. 

2) Those charged with: 

a) 
b) 

c) 

d) 

a crime of violence; or 
an offense for which the maximum sentence is life imprisonment 
or death; or 
an offense defined in the Controlled Substances Act or the 
Controlled Substances Import and Export Act (21 U.S.C. 801 
~t s~q., 951 et seq., and 955a) for which a maximum term of 
1mpr1sonment of 10 years or more is prescribed; or 
any felony, after the person has been convi cted of two or more 
prior offenses outlined in (a) through (c) of this paragraph; 

and found either likely to flee or to pose a danger to amy person 
or the cOll1Tlunity may be detained-Pending trial. 

-30-
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The term IIcrime of violence ll is defined to mean lIan offense that 
has as an element of the offense the use, attempted use, or 
threatened use of physical force against the person or property 
of another; or any other offense that is a felony and that, by 
its nature, involves a substantial risk that physical force 
against the person or property of another may be used in the course 
ef committing the offense. 1I The prior offenses in (d) may 
include comparable state or local offenses which would have been 
one of these federal offenses, had federal jurisdiction existed. 

A rebuttable presumption of dangerousness warranting detention 
arises in those cases listed in (2), above, where: 

a) the defendant is charged with any federal offense, and has 
previously been convicted of one of the federal offenses 
described in B (2) (a), (b) or (c) above (or of a state 
or local offense that would have been one of those federal 
offenses, had federal jurisdiction existed); and 

b) where the prior offense occurred while on pretrial release; and 
c) not more than five years have elapsed since the date of 

conviction or the release of the person from imprisonment for 
this offense, whichever is later. 

Special Conditions That May Be Imposed on Dangerous Defendants 

Federal defendants may be released on personal recognizance or on an 
unsecured appearance bond, subject to the condition that they not commit 
a federal, state or local crime during the period of release. Defendants 
found potentially dangerous may be released subject to further financial 
and/or non-financial conditions, which are to be imposed in the 
least restrictive combination deemed sufficient to reasonably assure 
appearance and public safety. The conditions which may be imposed 
are to: (a) remain in the custody and supervision of a designated 
person; (b) maintain employment; (c) maintain or commence an educational 
program; (d) abide by specified restrictions on personal associations, 
place of abode, or travel; (e) avoid all contact with an alleged victim 
of the crime and with a potential witness; (f) report regularly to a 
designated law enforcement, pretrial services or other agency; (g) comply 
with a curfew; (h) refrain from possessing a firearm or other dangerous 
weapon; (i) refra.in from excessive use of alcohol or any use of a 
narcotic drug or other controlled substance without a legal prescription; 
(j) undergo medical or psychiatric treatment, including institutionali
zation if required; (k) execute an agreement to forfeit property, 
including money, upon failure to appear; (1) execute a surety bond to 
assure appearance; (m) return to custody at specified hours, following 
release for work, school or other limited purposes; and (n) satisfy any 
other condition that is reasonably necessary to assure appearance and 
the safety of any other person and the community. The judicial officer 
may at any time amend the order to impose additional or different 
conditions of release. 

The law stipulates that financial conditions may not be imposed if 
they result in the pretrial detention of the defendant. 
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The judicial officer shall provide a written statement of all 
the conditions of release, in a manner sufficiently clear and 
specific to serve as a guide for the person's conduct. The judicial 
officer shall also advise the person of the penalties for committing 
an onfense while on pretrial release; the consequences of violating 
a condition of release, including the immediate issuance of a 
warrant for the person's arrest; and penalties for the intimidation 
of witnesses, jurors and officers of the court, obstruction of 
criminal investigations, tampering with a witness, victim or 
informant, and retaliating against a witness, victim or informant. 

Special sanctions are also established for defendants who vi~late 
danger-related conditions of release. These include revocatlon 
of release, detention, and prosecution for contempt of court. 

Special Procedures Required to Invoke Dangerousness Provisions 

1) 

2) 

3) 

4) 

Re uired Findin s Concernin Future Dan er: That the defendant's 
pretria release on personal recognizance or an unsecured appearance 
bond "will endanger the safety of any other person or the community." 
In order for detention to be ordered, the court must reach the 
finding (apart from likelihood of flight) that no condition(s) of 
release Il will reasonably assure ... the safety of any other person 
and the community ... " (Emphasis added.) 

Other Required Findings: That the defendant falls into one of 
the categories outlined in section B above. 

Factors to Consider: In considering whether there are conditions 
of release that will reasonably assure the safety of any other 
person and the community, the court shall take into account the 
available information concerning the nature and circumstances of 
the offense charged, including whether the offense is a crime of 
violence or involves a narcotic drug; the weight of the evidence 
against the person; the person's character, physical and mental 
condition, family ties, employment, financial resources, length 
of residence in the community, community ties, past conduct, 
history relating to drug/alcohol abuse, criminal history, and 
record concerning appearance at court proceedings; whether at 
the time of the current offense or arrest the defendant was on 
probation, parole or other release pending trial, sentencing, 
appeal or completion of sentenGe for any offense; and the nature 
and seriousness of the danger to any person or the community that 
would be posed by the person's release. 

Standard of Proof: No standard of proof is specified (and so, 
implicitly, .judi~ial discretion is the standard) to reach a 
determination that the defendant's release on personal recognizance 
or on an unsecured appearance bond will endanger the safety of any 
other person or the community. The same is true in determining that 
a defendant described in B (1) should be temporarily detained. 

A finding that no condition(s) of release will reasonably assure 
the safety of any other per£Qn or the community -- hence, an order 
of detentl0n -- must be supported by clear and convincing evidence. 
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However, defendants charged with any of the drug-related offenses 
described in B (2) face a rebuttable presumption that no condition 
or combination of conditions will assure the safety of the community, 
if the court finds probable cause to believe that said specified 
offense was committed. The standard of proof required to successs
fully rebut this presumption is not specified. 

Similarly, defendants described in B (3) face a rebuttable presump
tion that no condition(s) of release will reasonably assure the 
safety of any other person or the community. Again, the standard 
of proof required to rebut this presumption is not specified. 

Also, where there is probable cause to believe that a defendant, 
while on pretrial release, committed a federal, state or local 
felony, the defendant faces the same rebuttable presumption that 
no condition(s) of release will assure the safety of any other 
person or the community. Again, the standard of proof required 
to rebut this presumption is not specified. 

Burden of Proof: Defendants charged with an offense defined in 
the Controlled Substances Act or the Controlled Substances Import 
and Export Act (see B (2) (c)) and for whom probable cause is found 
face the burden of rebutting a presumption that no condition or 
combination of conditions of release will reasonably assure the 
safety of the community . 

Defendants charged with committing while on pretrial release a 
crime of violence, an offense punishable by life imprisonment or 
death, or a specified drug offense punishable by 10 years or more 
(see B (3)) face the burden of rebutting a presumption that no 
condition or combination of conditions of release will reasonably 
assure the safety of any other person and the community. 

Defendants charged with committing a felony while on pretrial 
release, where probable cause is found, face the burden of 
rebutting a presumption that no condition(s) of release will assure 
the safety of any person or the community . 

In all other instances, the burden of proof lies on the prosecution. 

Hearin~: The judicial officer shall hold a detention hearing to 
determlne whether any condition ,or combination of conditions as 
set forth in section (C) above will reasonably assure the appearance 
of the defendant as required and the safety of any other person and 
the community. Such a hearing can be called for only by the 
attorney for the Government in cases that involve a crime of violence, 
an offense punishable by death or life imprisonment, a specified 
drug offense punishable by 10 years' or more imprisonment, or any 
felony committed after the defendant has been previously convicted 
of two or more of these offenses. A detention hearing may be 
ca 11 ed for by the attorney for the Government 01' ~ the court, on 
'its own motion, in cases that involve the riskthat the defendant 
will obstruct justice or threaten, injure or intimidate a prospective 
witness or juror. 
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The hearing shall be held immediately upon the defendant's 
first appearance before the judicial officer unless the. 
defense or the attorney for the Government seeks a contlnuance. 
Except for good cause, a continuance on motion of the defendant 
may not exceed five days; continuance on motion of the prosecu
tion may not exceed three days. During a continuance, the person 
shall be detained, and the judicial officer, on motion of the 
attorney for the Government or on his own motion, may order that, 
while in custody, a defendant who appears to be narcotics addict 
receive a medical examination to determine addiction status. 

At the hearing, the defendant has the right to be represented by 
counsel, and, if financially unable to obtain adequate representa
tion, to have counsel appointed; to testify, to pY'esent witnesses, 
and to present information by proffer or otherwisE!. The rules 
concerning admissibility of evidence in criminal trials do not 
apply to the presentation and consideration of information at the 
hearing. 

The defendant may be detained pending completion of the hearing. 

Speedy Trial: Provisions of the Speedy Trial Act IOf 1974, as 
amended, apply to all federal criminal defendants, including 
those who are found to be conmunity safety risks under the Bail 
Reform Act of 1984. 

E. Review/Appeals Procedures 

If a defendant is ordered released by a magistrate, or by a person 
other than a judge of a court having original jurisd~ction over the 
offense and other than a federal appellate court, then the attorney 
for the Government may file, with the court having ori9inal jurisdic
tion, a motion for revocation of the order, and either the attorney 
for the Government or the defendant may file, again with the court 
having original jurisdiction, a motion for amendment of the conditions 
of release. The motion shall be determined promptly. 

If a person is ordered detained by a magistrate, or by a person other 
than a judge of a court having original jurisdiction over the offense 
and other than a federal appellate court, the person may file, with 
the court having original jurisdiction, a motion for revocation or 
amendment of the detention order. The motion shall be determined 
promptly. 

No other special appeals procedure is established for defendants whose 
pretrial release is restricted for dangerousness. The general appeals
related provisions of the Comprehensive Crime Control Act of 1984, of 
which the Bail Reform Act of 1984 is a part, apply to defendants 
appealing danger-related decisions. 

Citation: Bail Reform Act of 1984, Secs. 202-210 of the Comprehensive Crime 
Control Act of 1984, codified at 18 United States Code Secs. 3141 
et~. 
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COMMENTS: FEDERAL SYSTEM 

The Bail Reform Act of 1984 contains additional prOV1Slons of interest 
pertaining to pretrial dangerousness. Failures to appear and to surrender 
for sentencing are made offenses, with penalties graded in proportion to the 
severity-of the charge against the defendant; prison terms imposed for such 
offenses must be consecutive to prison sentences on any other offense. 
Persons convicted of committing any offense while released pursuant to the 
!ederal danger provisions shall receive an enhanced sentence (two to 10 years 
lf the offense if a felony and 90 days to one year if the offense is a 
misdemeanor); these prison terms must be consecutive to any other sentence 
of imprisonment. 
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