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EXCLUSIONARY RULE

THURSDAY, MARCH 10, 1983

House oF REPRESENTATIVES,
SUBCOMMITTEE ON CRIMINAL JUSTICE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The subcommittee met, pursuant to call, at 10 am., in room
2247, Rayburn House Office Building, Hon. Howard Berman presid-
ing.
Present: Representatives Conyers, Berman, and Gekas.

Staff present: Thomas W. Hutchison, counsel; Michael Ward, as-
sistant counsel; and Raymond V. Smietanka, associate counsel.

Mr. BErMAN. The Subcommittee on Criminal Justice will come to
order. ,

In the absence of the chairman I will preside.

This is the commencement of oversight hearings on the operation
of the exclusionary rule as an enforcement mechanism for the
fourth amendment protection against unreasonable searches and
seizures.

The chairman has a prepared opening statement, which will be
incorporated into the record of the hearing.

[The statement of Mr. Conyers follows:)

)
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OPENING STATEMENT
BY
REPRESENTATIVE JOHN CONYERS, JR,
MARCH 10, 1983

TODAY WE COMMENCE OVERSIGHT HEARINGS ON THE OPERATION oF
THE EXCLUSIONARY RULE AS AN ENFORCEMENT MECHANISM FOR THE FOURTH
AMENDMENT PROTECTION AGAINST UNREASONABLE SEARCHES AND SEIZES,
THE EXCLUSIONARY RULE, WHICH PROHIBITS THE USE AGAINST A CRIMINAL
DEFENDANT OF EVIDENCE THAT WAS OBTAINED IN VIOLATION OF THE
DEFENDANT'S RIGHTS, WAS FASHIONED BY THE Supreme COURT IN 1914
IN NeEKs v. UNITED StaTes. In 1961, MAPP v, QHIo, THE SuPreMe
COURT HELD THAT THE REQUIREMENTS OF THE EXCLUSIONARY RULE WERE
APPLICABLE TO THE STATES BY VIRTUE OF THE FOURTEENTH AMENDMENT,

IN THE YEARS SINCE THE MaPP CASE, THE EXCLUSIONARY RULE HAS
BEEN THE SUBJECT OF CONSIDERABLE CRITICISM. IT IS ALLEGED THAT
THE RULE ALLOWS LARGE NUMBERS OF CRIMINAL DEFENDANTS TO 60 FREE,

DESPITE EVIDENCE OF GUILT, AND THAT IT IS AN INEFFECTIVE
DETERRENT TO POLICE MISCONDUCT, THE PRESIDENT's TAsK Force ON
VicTimMs oF CRIME AND THE PTTORNEY GENERAL'S TAsk Force on VioLenT
CRIME HAYE RECOMMENDED MODIFICATION OF THE EXCLUSIONARY RULE,

ONE CIRCUIT COURT HAS INDICATED, IN WHAT MIGHT BE CALLED DICTuM,
THAT THE RULE SHOULD NOT APPLY IN CASES WHERE A POLICE OFFICER
HAS ACTED IN REASONABLE GOOD FAITH, RECENTLY, THE PDMINISTRATION
HAS RECOMMENDED MEASURES TO ATTEMPT To ACHIEVE THAT RESULT
LEGISLATIVELY. IT IS BECAUSE oF CONCERNS SUCH AS THESE THAT WE
COMMENCE THESE HEARINGS,

THE VALUE OF THESE HEARINGS IS INCREASED, NOT DIMINISHED,
BY THE RECENT REARGUMENT OF ILLINOIS V. GATES BEFORE THE SUPREME
COURT, SPECIFICALLY ADDRESSING THE ISSUE OF A GOOD FAITH EXCEPTION,
SHOULD THE COURT REJECT SUCH AN EXCEPTION, THE CONCERNS WHICH
PROMPTED THESE HEARINGS WILL REMAIN, SHOULD THE COURT ADOPT THE
EXCEPTION, HOWEVER, IT WILL BECOME THE TASK OF CONGRESS, AND OF
THIS SUBCOMMITTEE IN PARTICULAR, TO MAKE OUR OWN DETERMINATION
WHETHER THE GOOD FAITH EXCEPTION SUFFICIENTLY PROTECTS THE RIGHTS
GUARANTEED BY THE FOURTH AND FOURTEENTH AMENDMENTS, OR WHETHER WE,
AS LEGISLATORS, SHOULD UNDERTAKE TO ENSURE APPROPRIATE GUARANTEES,

DURING THE COURSE OF THESE HEARINGS, WE HOPE TO FIND THE
ANSWERS TO A NUMBER OF QUESTIONS. FIRST WE MUST ASSESS THE COSTS
TO SOCIETY OF THE RULE, IS THE EXISTENCE OF THE -EXCLUSIONARY RULE
A SERIOUS IMPEDIMENT TO LAW ENFORCEMENT? How FREQUENTLY ARE CASES
NOT BROUGHT BECAUSE OF POLICE MISCONDUCT? HOW OFTEN DO SUPPRESSION
MOTIONS LEAD TO THE DISMISSAL OF CASES AGAINST GUILTY DEFENDANTS?
WHAT IS THE NATURE OF THE CASES [N WHICH THE EXCLUSIONARY RULE
BECOMES AN ISSUE?

SECONDLY, WE MUST EXAMINE THE BENEFITS DERIVED FROM THE
EXCLUSIONARY RULE. IS IT A DETERRENT TO POLICE MISCONDUCT? Has
1T PROMOTED GREATER CONCERN BY THE POLICE FOR THE CONSTITUTIONAL
RIGHTS OF CITIZENS? ARE THERE OTHER PURPOSES SERVED BY THE RULE?

THIRD, WE MUST EXAMINE ALTERNATIVE METHODS OF ENFORCING
FOURTH AMENDMENT RIGHTS. How EFFECTIVE WOULD THEY BE? WHAT wouLp
BE THE IMPACT UPON THE COURTS, AND UPON CRIMINAL TRIALS IN
PARTICULAR, OF ALTERNATIVE ENFORCEMENT MECHANISMS?



FINALLY, WE MUST EXAMINE THE QUESTION OF WHETHER THE
EXCLUSIONARY RULE IS A PROPER SUBJECT FOR LEGISLATION, OR WHETHER
IT IS RATHER A CONSTITUTIONALLY MANDATED RULE, TO BE CHANGED ONLY
BY THE COURTS OR CONSTITUTIONAL AMENDMENT, “

I MUST ADMIT THAT TESTIMONY IN THE PREVIOUS CONGRESS HAS LEFT
ME QUITE SKEPTICAL OF EFFORTS TO SIGNIFICANTLY MODIFY THE &
OPERATION OF THE EXCLUSIONARY RULE, CRITICS SUGGEST THE NEED TO
ALLOW FOR GOOD FAITH REASONABLE MISTAKES OF LAW AND FACT, YET THE
RULE ALREADY EXAMINES SEARCHES ACCORDING 7O THE FACTS AS THE
OFFICER REASONABLY PERCEIVES THEM TO BE, AND RARELY APPLIES
FourTH AMENDMENT LAW RETROSPECTIVELY. I AM CONCERNED THAT THESE
CRITICS ARE NOT ATTACKING THE EXCLUSIONARY RULE, BUT RATHER THE
FOURTH AMENDMENT ITSELF -- AS LONG AS WE PROHIBIT CERTAIN INVASIONS
OF PRIVACY, CERTAIN CRIMINAL ACTIVITY WILL REMAIN UNDETECTED AND
UNPUNISHED, YET THIS MUST BE TRUE OF ANY FREE SOCI1ETY. YME MusT
THUS BE EXTREMELY CAREFUL IN EXAMINING PROPOSED CHANGES. YE MusT
AVOID ANTI-CRIME REHETORIC, AND DEBATE THIS ISSUE WITH CAREFUL AND

REASONED ARGUMENT AND DELIBERATION. ‘1 HOPE THESE HEARINGS WILL
BE A PART OF SUCH AN APPROACH, WHAT WE LEARN NOW MAY BE VERY
MPORTANT TO OUR ACTIONS IN THIS, AND FUTURE CONGRESSES,

i
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TESTIMONY OF PROF. LEON FRIEDMAN, HOFSTRA UNIVERSITY
LAW SCHOOL, ON BEHALF OF THE AMERICAN CIVIL LIBER-
TIES UNION

Mr. BERMAN. Our first witness is Prof. Leon Friedman, Hofstra

gniversity Law School, representing the American Civil Liberties
nion.

Professor Friedman.

Professor FrRiepMAN. Thank you very much.

My name is Leon Friedman. I welcome the opportunity to appear
before the committee and to talk generally about the enforcement
provisions of the exclusionary rule and the desirability of limiting
the exclusionary rule in any way.

I have a prepared statement, which I would like to submit for
the record. I will briefly summarize some of the high points in the
statement, with the permission of the chairman.

Mr. BErmaN. We will accept your statement into the record,
without objection.

Ferhaps you may want to summarize some of your points.

Professor FRiIEDMAN. Basically, the position of the American Civil
Liberties Union is that the exclusionary rule works. It is sound in
theory and its operation in principle is a desirable one. What 1
would like to do is summarize what I say in the statement to sup-
port that position.

The Justice Department in prior statements to Congress has ana-
lyzed the exclusionary rule in cost-benefit terms: that is to say,
what does it cost to have a rule of this kind and what are the bene-
fits of such a rule? I would like to follow that format, except that I
come out the opposite side of what the Justice Department does.

First off, what does the exclusionary rule cost: that is to say, in
terms of society, what are the evils associated with the exclusion-
ary rule? I suppose the chief cost that everybody cites is how many
guilty criminals go free because we have the exclusionary rule on
the books.

Focusing in from that point of view, and focusing in particularly
on its cost at the Federal level, which is what we are talking
about—the only bills I have seen seriously considered are bills that
would eliminate the exclusionary rule in terms of Federal criminal
prosecutions, that is to say, its operation on the FBI, the DEA, the
Secret Service, I suppose, and other Federal law enforcement
officers.

In terms of what does it cost the Federal criminal justice system
to have the exclusionary rule and to exclude material evidence
seized in violation of the fourth amendment, the cost is minimal:
that is to say, the number of suppression motions that are made,
the number of successful suppression motions that are granted, and
thereafter the number of guilty defendants, guilty in some larger
sense—that is to say, people that we look at and say well, you are
really guilty of the crime even though a court must release you—
the numbers are minuscule.

- The most comprehensive study of Federal criminal proceedings, a
study made by the Comptroller General of the United States in
April 1979, illustrates that in only 16 percent of the 2,400 cases was
a suppression motion made. In only 1.3 percent was any evidence



excluded. In only half of those, about 0.65 percent, were the
charges dismissed against that defendant.

Let me just say a little bit more about that. I cite some cases in
my testimony where a defendant may have been found with both
cocaine in the trunk of the car and burglar’s tools or a concealed
weapon in the front of the car and a court—like it did in the Rus-
sell! case, which I cite in my testimony—may have decided that
the cocaine in the back of the car had to be suppressed. Therefore,
the narcotics charge had to be thrown out. But they affirmed the
conviction of the weapons charge.

That defendant didn’t walk out of court scot-free. One of the mul-
tiple charges against him may have been dismissed, and in the
GAO study, that would show up as a dismissal of one of the
charges pending against that defendant. But that defendant still
went to jail as a result of evidence seized on some other search or
in some other part of the search.

It is very typical that evidence may be seized against a defendant
in the back of the car, other evidence is in the front of the car,
other evidence is on the body of the defendant, and some of the evi-
dence may be suppressed, it is true, and some of the charges may
be dismissed, that is true, but that particular defendant still goes
to jail as to an aspect of the search which the court had upheld.

Even in the GAO study, which talks about 0.65 percent of the
charges being dismissed, that defendant may still go to jail.

Even on a State level, what studies there are—the INSLAW
study, the National Institute of Justice study released in December
1982—all of them indicate that in State charges, which is not
before Congress at this point, by the way, there may be a slightly
higher incidence, in the area of 1 or 2 percent.

The National Institute of Justice study talks about 4.8 percent of
felony cases being declined for prosecution in California over a 3-
year period because of some search and seizure problem. But even
examining that one, California had a very generous standing re-
quirement. Anyone could raise a fourth amendment issue because
of any search and seizure anywhere else, whereas the Federal rule,
of course, is much narrower.

After the Rakas? case, most State jurisdictions have a much nar-
rower rule, so that the incidence of criminal defendants walking
out of the courtroom scot-free because of a successful suppression
motion has to be in a very limited area, has to be in the 1- or 2-
percent area.

Even there, as I say, it may very well be that other charges are
pressed against the defendant because of some other search and as
a result of that he may still go to jail.

So, even if you take the State cases, we are dealing with a very
small number of cases, very small, in which a defendant walks out
of c(;)urt scot-free because a successful suppression motion has been
made.

If we examine those cases, the types of cases, they are almost all
narcotics cases or concealed weapons cases. In the INSLAW
study—I think they had 7,000 or 3,000 studies—they found one

! Epitor’s NOTE.—United States v. Russell, 655 F. 2d 1261 (D.C. Cir. 1981).
2 Eprror’s NotE.—Rakas v. Illinois, 439 U.S, 128 (1978).
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murder prosecution that was declined because of a search and sei-
zure issue, and no rape cases at all.

So, the problem comes up in narcotics cases, in concealed weap-
ons cases, in gambling cases. That is the problem, if we call it that;
that is to say, the number of successful suppression motions that
lead to a defendant walking out of court scot-free are, No. 1, minus-
cule, very small and, No. 2, primarily in the narcotics area.

‘Why does that cost have to be made; that is to say, who are we
blaming because a successful suppression motion was made? Let
me give you an example out of a reported case, which I had some
personal involvement in. I would like to describe that case, if I can.
It is a case that came out of the first circuit called United States v.
Adams.? It involved the FBIL

In the Adams case, the FBI had information that an escaped
murderer was hiding out in a house in Revere, MA. This was a
woman, by the way, a contract killer for the Mafia. It just hap-
pened to be a woman, she was very successful at her business and
apparently had killed three or four pecple, was in a Federal peni-
tentiary in Alderson, WV when she escaped.

She made her way up to Massachusetts because one of her
former cellmates lived in Massachusetts. She was hiding out in this
house in Revere, MA.

As it happened, there was a social worker that visited the house
and found out that this woman was there and was very concerned
about it because there were small children in the house. She re-
ported this to her supervisor, who turned out to be my twin sister,
so as I say, I found out a little bit about this.

My sister called me and said, ‘“What should we do? We are wor-
ried about a shootout in the house.” I told my sister, “Call the FBI.
They know what to do about this.” She called the FBI on a
Wednesday afternoon and said, “There is an escaped murderer in
this house in Revere. We know about it because my social worker
told me about it.” This was 3 o'clock on a Wednesday afternoon.
The FBI agent said, “Well, we suspected she might be coming up
there. Thank you very much.” My sister left it at that.

The next morning, 10 o’clock in the morning, she gets another
call from the FBI and the FBI says, “Is that woman still there? Is
that escaped murderer still in the house?”’” Nothing had been done
for some 15 hours. My sister called the social worker, the social
worker reported back, “Yes, that woman is still there. The escaped
murderer is still in that house.”

At that point, 11 o’clock in the morning, the FBI went to the
home—there were seven FBI agents and a number of Revere, MA
police—they broke into the home, without a warrant, and got that
murderer back, the fugitive, returning her to Alderson, WV. The
U.S. attorney then prosecuted the woman for harboring a fugitive.

Let me just stop there. The exclusionary rule—and I don’t want
to act professorial about this—does not operate to suppress the
body of any defendant. You can’t say I was illegally arrested and
therefore I should be released.

3 Kpitor’'s NOoTE.—621 F, 2d 41 (1st Cir. 1980).
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For 100 years, since the Supreme Court decided Ker 'sbi

_ , and Frisbie*
back in the later part of the 19th century, the exclusionar;srllfle
never operates to exclude the person of the defendant, so that if a
person is illegally arresteq but later brought into court, the charges
against that person are still going to be brought. It is only physical
evidence secured as the result of an illegal search that gets sup-
prgssed, but ne;rler the body of the person.
. 90, even in the case that I described, the escaped murderer, she
1s going to be sent back to West Virginia. What is suppressed is evi-
dence relating to another person. In this case, Ms. Adams, who was
the person who allegedly harbored the fugitive, could take advan-
tage of the exclusionary rule.

What the first circuit said in the Adams case—I give you the ci-
tation on page 6 of my testimony (621 F. 2d. 41)—was that the evi-
dence against Ms. Adams has to be suppressed because there was
no emergency. You had to get a warrant to go into the house, and
there was no emergency. ’

Hovy do we know there was no emergency? Well, the FBI didn’
treat it as an emergency. They had from 8 o’clock on Wednesday
th(zrnoon ux}t;l ltl otclock on Thursday morning to do something, to

0 a magistrate, to go to a Federal jud ’
th%n . tongtrate, b ral judge and get a warrant and
hey certainly had probable case at that po; i
1€} ] . : point. Whatever their
fvlt)siglmvlv }:vas, it \gvast }cl:eri;lalnly confirmed by evidence from a social
r who was in the house i
Soron o wa and testified that the escaped mur-
So, what the court of appeals did—and certi i led i
) — orari was denied in
g}}llat case—Ms. Adams was not prosecuted for harboring a fugitive.

e went free. She was one of those rare cases where she went free
on the charg_e of harbormg a fugitive because evidence against her
!Yvaallstsecured in v:lolfatlon of the fourth amendment: namely, no war-

was secured for entering her h i
cag‘e;d yas secure g her home in order to find the es-
ho do you blame for that? Do
. ? you blame the Federal courts be-
cause they applied the fourth amendment? Do you blame the I;,'xch‘i-
g(())l‘;ag}é rutleb})ecqusetilt dIl?(};II’ t allow them to prosecute Ms. Adams?
out blaming the for not doi -
m%x‘}flrequired mng the & ot doing what the fourth amend
en we talk about the exclusionary rule and we say there i
something wrong, someone has done something wrong,ywhorhe::
done what wrong? Havq the courts done something wrong because
they applied the exclusionary rule? Has the Supreme Court done
something wrong because they say the fourth amendment means
Zgrg)ii(::}:mng? t;Hoiyfv_ a}b{)ut %utt(ling the blame where it belongs, on law
. ent officials who don’t foll h

said they should follow? oW what the Supreme Court

Mr. Gekas. Of course, Ms. Adams did something wrong.
Professor FRIEDMAN. She did something wrong, too. That is true.
But where do we allocate all of this blame? I don’t see people point-
ing a finger at Ms. Adams. Everybody is pointing a finger at the

¢ EpITOR'S NOTE.—Ker v, Illinois, 119 U.S. 436 (1886); Frisbie v. Collins, 342 U.S. 519 (1952).
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Supreme Court for thinking the fourth amendment means some-
thing, and to the Federal courts for applying the rule in this case.

Does anyone point a finger at the FBI, saying, “You didn’t do
something that ycu should have done. You should have called up a
magistrate.” They could have done it by telephone, by the way.
This is the FBI. Rule 41(c) of the Federal Rules of Criminal Proce-
dure allows them to call up on the telephone.

In allocating blame, somehow no one ever points a finger at the
law enforcement official who didn’t do what he is supposed to do.
The exclusionary rule is that point of the finger. If we say, “Well,
you got the fugitive, that is fine, we will pat you on the back,” then
you are giving a message to law enforcement officials that you
don’t have to worry about the fourth amendment.

It seems to me that when we talk about the exclusionary rule as
a deterrent, as a bar to effective law enforcement, it is really a bar
to ineffective law enforcement: that is to say, law enforcement that
doesn’t follow what the Suprei:ze Court has said the fourth amend-
ment requires.

We are really throwing stones at the fourth amendment when
we say the exclusionary rule shouldn’t be applied under these cir-
cumstances.

If 1 could point to what law enforcement officials have done. In
the Senate testimony last year Stephen Sachs, the Attorney Gener-
al of Maryland, says ‘““As far as I am concerned, the exclusionary
rule works. It does what it is supposed to do.”

He cites numerous instances when he was a law enforcement of-
ficial when an FBI agent would call him up and say, “Can I break
into this car? We suspect the car of being this, that, and the
other.” The prosecutor tells the FBI, “You better get a better make
on the car, you better check it out and make sure the car coincides
with the car that was described as the place where the criminal
evidence was.”

He cites numerous instances in which law enforcement officers
would call up a prosecutor to find out what they could de or what
they couldn’t do. What Stephen Sachs, the Attorney General of
Maryland, says, is the exclusionary rule is working when a law en-
forcement officer caliz up a prosecutor to find out what he can do
and what he can’t do.

The prosecutor, who follows the Supreme Court decision, will tell
him you better do A, B, or C before you break in, you better get a
warrant in this case or, in some circumstances, it iIs OK not to get
a warrant, if the Supreme Court rules do not require it.

That is the benefit of the exclusionary rule. The real pucpose of
the exclusionary rule is, as Stephen Sachs, the chief law enforce-
ment officer of Maryland says, to allow prosecutors and high police
officials to educate their law enforcement officers on what the ex-
clusionary rule means.

Without the exclusionary rule or with a good faith exception to
the exclusionary rule, we are not going to be able to educate law
enforcement officers on what the fourth amendment means.

That is for the benefit not of a few criminal defendants that ma
walk out, but for the privacy rights of everybody. If there aren’t
clear guidelines to law enforcement officers on what they are sup-
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posed to do or not supposed to do, then the private ri
fevIv criminal ’defendants are at stake, but of fnillions (l)%hzgnggitcgflsa.
) f we didn’t have a clear rule, there would be dragnet arrests;
t }tle_re would be the stopping of cars on the basis of skin color,
g ich was a pr,oblem. we had in roving border patrols before the
upreme Court’s decision in Almeida-Sanchez ® and a series of
other cases about 10 years ago; we would have stop and frisk of ev-
erybody based on no suspicion; we would have——

Mr. BErRMAN. Why does the exclusionary rule prevent that?

}ll’rofessor FriepmAN. The exclusionary rule prevents that because

when the Supren}e Court says you can’t have a roving patrol—and

let me just focus in on that one, since I mentioned it.

19’(15‘51)18 Supre_me Court decided a case called Almeida-Sanchez about
69-70, which says that you can’t have a roving patrol within 100

miles of the border if you don’t have founded suspicion or you don’t

hagefany tr}flea:tsotn to suspect anything.

_Before tha ime, the U.S. Border Patrol said that th

right to stop every car within 100 miles of the U.S. bordee};‘ }gggafx}éz
we consider everything within 100 miles the functional equivalent
of the border, and we are looking for illegal aliens.

As a result of that, they would stop all Mexican-Americans, who
;vere theoretically possibly illegal aliens, within 100 miles of the

order. They put up a“checkpoint between San Diego and Los An-
geles, which was within 100 miles of the border, and they would
simply stop every car—not every car, but any car they wanted—
f)};?ettﬁad a Mexican-American and search the car and make every-
ofatrlﬁ }:ag(zo;;;(.)ve that they were U.S. citizens. There were thousands

at the Supreme Court said is you can’t do that. If you

and tgou find an 111egal alien, you are not going to be a%(l)e gontx}ﬁ
%cl:;le ° nt(l:'::i1 Eigsggrtfllflri)g tgat alien in for harboring an illegal alien.

e bor i i
Thlvelre Evas e ot o er patrol to do that immediately stopped.

r. BERMAN. Could they have still deported the person?

thProfessor ,FRIEDMAN. They could have deportedp the person but
ey couldn’t prosecute the person who was taking him in. That
grag the incentive. U.S. attorneys were prosecuting people for har-
; }cln'm_g an illegal alien or transporting an illegal alien. They lost
at incentive for doing that because in Almeida-Sanchez the Su-

preme Court said this violated the fourth amendment.
. Whof are the beneficiaries of that? The beneficiaries were the
elrlls of thousands of Mexican-Americans legally in this country
who were stopped on an indiscriminate basis by the border patrol
just because th’ey were Mexicen-Americans. The Supreme Court

sal'lt‘ihyoq couldn’t do it, and the border patrol stopped doing it.

1 a}t1 is what [ rnean by the beneficiaries are not the few crimi-
nals that may waik out. It is the thousands of law-abiding Ameri-
ganp who are not cn,mmals and whose privacy rights are going to

e invaded if we don’t have a clear rule laid down by the Supreme
Court as to what the exclusionary rule means.

5 Eprror’s NoTE.—Almetda-Sanchez v. United States, 418 U.S. 266 (1973). ’
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Mr. Gekas. Do you think that the good faith exception would
allow this same type of rousting of Mexican-Americans in your ex-
ample?

Professor FrRiEDMAN. I hope not.

Mr. GEkAs. I would think not. 1 think that that would be even
outside the parameters of the good faith.

Professor FrIEDMAN. I agree there. Almeida-Sanchez is very
clear, and I wouldn’t think that that would happen. However,
every law enforcement jurisdiction then has an incentive not to tell
its police what the Supreme Court rule means because if you don’t
give them proper instruction and you don’t tell them what these
fourth amendment cases mean and they don’t call up on the tele-
phone, then they are going to be able to argue later on, “I didn’t
know about Almeida-Sanchez, 1 didn’t know about what hap-

" pened,” and we are going to have a big fight in the courts about

whether the training was proper and whether they really knew
what they were supposed to know and whether an individual police
officer had proper instruction.

I can just imagine this dialog between two policemen. “Shall we
break into this car?”’ “Well, I don’t know. Shall we call up the pros-
ecutor and find out?”’ “Don’t call up the prosecutor because if we
don’t know it is wrong, then we will be able to seize this evidence.”

Mr. GEkas. Don’t you think that Mr. Sachs in Maryland would
add to his points of discussion with the inquiring officer the ele-
ment of good faith and saying well, if you really believe this, and
so forth, then you can take a chance on it and instruct him also in
the good faith exception, once that would become lodged, if it does?

What I am saying to you is that I don’t see how you can come to
the conclusion that the inquiries between the attorney general in
the case that you gave and the law enforcement officers would
cease. It seems to me that another element would be added to the
colloquy between the attorney general and the inquiring officer as
to when and how to proceed.

If everything else is excluded by the attorney general saying you
can’t do that, you can’t do that, if you really suspect that then it
really comes under the good faith definition, then it is added and
the safeguards are there.

Professor FRIEDMAN. People like Stephen Sachs are not going to
stop their instruction. I agree with that. I don’t think that respon-
sible law enforcement officers at the higher levels are going to say
well, we used to have a monthly instruction on what the search
and seizure means. We are going to stop that now. I don’t think
that is going to happen, I agree.

I do believe that there is an incentive for the law enforcement
officers at the lower level not to seek out help on cases if they seek
out, get the wrong answer and proceed in the face of it. At that

point, if there is a good faith exception, they are going to have an
incentive not to find out the answers to things.

Mr. GEkAs. What I am saying to you, Professor, is that if a law
enforcement officer in Maryland, after the good faith exception
goes in, decides not to call the attorney general, not to follow a pat-
fern that has been established in law enforcement in his jurisdic-
tion, then he doesn’t qualify under the good faith exception.
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stances, those are very minuscule numbers of cases where that
happens.

By and large, the importance of having probable cause, what
probable cause is, what is founded suspicion, when you need a war-
rant and when you don’t, those kinds of large definitional barriers
are fairly known to the law enforcement officers and can be con-
veyed to them. That is really what we are talking about.

Mr. Gekas. Let’s take that case that you described in Massachu-
setts. You kept saying why doesn’t someone blame the FBI.

What if the FBI had a policy that if you are going to go and do
something as outrageous and dumb, as with all that notice, not to
get the warrant and have a lawful, constitutionally permissible
search, you and anybody else involved, the FBI agent or supervisor
or whoever directed that arrest are fired?

Why isn’t that more blame on the parties who acted improperly
than excluding the evidence which allowed the person harboring
the escaped convict to be let free?

Professor FRIEDMAN. If there were effective other remedies, I still
think you could justify the exclusionary rule on some other basis.

Mr. BERMAN. Wouldn't that deter the FBI from doing that more
than the exclusionary rule would ?

Professor FriEDMAN. I think it would. We have no such mecha-
nism in place. It doesn’t work.

Mr. BErRMAN. It has never been tried.

Mr. Gekas. What we are contemplating, if such a statute would
go through, would be to attach civil sanctions to the violator of the
good faith exception.

Professor FRIEDMAN. That is a desirable thing to do on its own.
That is desirable even without the exclusionary rule. It may be if
that is in place and it works, it may be possible to rethink some of
the problems of the exclusionary rule.

I don’t think that that is the whole answer. I still think we have
an issue about judicial integrity and the idea of convicting someone
on the basis of this kind of tainted evidence, which I still think has
some force and validity today.

I think the arguments in favor of the exclusionary rule could be
looked at in a slightly different way if there were really effective
administrative remedies. But I think you have to put the remedies
in place, see how they work and then start worrying about the ex-
clusionary rule. .

I think if you put administrative remedies in place and eliminate
the exclusionary rule at the same time, and not see how the admin-
istrative remedies work, then you are really taking an awful
chance. I don’t think that is the way to do it. I think the remedies
should be put in their for their own sakes.

Mr. BErMAN. The FBI is probably very unlikely to want to fire
one of their own for not getting a warrant. The notion that there is
going to be the internal discipline to carry out that kind of a sanc-

tion in order to——

Professor FrRIEDMAN. I will tell you, I have studied the literature
an awful lot, and I haven’t seen any law enforcement organization
anywhere that has the kind of sanction that you are talking about,

that really works.
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So, I keep looking at the larger question of how you deal with
educating people to look at far different kinds of questions, rather
than hoping that the Supreme Court will finally lay this all to rest
in the next few months.

Professor FrRIEDMAN. I couldn’t agree more with what you are
saying. Problems of controlling the police and helping them in
what they should be doing are enormous. We see these trials, when
a policeman is accused of killing a citizen—down in Houston and
New Orleans or the Miami case a few years ago—and juries acquit.

They acquit because the defense attorneys get up there at the
very end of the case, regardless of the evidence, and they say to the
jury, “Members of the jury, there is a thin blue line between you
and anarchy, and if you convict these policemen, what is a police-
man going to do the next time he is out there to protect you or
your property and he is not clear what is happening? Do you want
to give the wrong message to policemen everywhere that they
should be hesitant about using their gun in order to do their law
enforcement function?”’ Then the juries acquit.

They may acquit for some other reasons as well, but the number
of policemen who are sanctioned by use of the criminal law, if they
exceed what they are supposed to do, is insignificant. I can’t re-
member the last time in one of these civil rights cases that a po-
liceman was actually found guilty of any serious charge by a jury.

So, we have the Constitution. The Constitution is like the Bible.
It has some very basic principles. You have to keep repeating what
those principles mean, cne way or the other, so that maybe people
will really pay attention to them.

Somehow the exclusionary rule and the fourth amendment, with
all its generalized language, is an effort to educate the police, the
courts, tell the responsible law enforcement people what they are
supposed to do, what it means, and they constantly repeat that
again and again as you go down the chain of command to the
police, and hopefully the message will get through.

The minute you say, oh, the exclusionary rule doesn’t mean that,
the Ten Commandments don’t mean what they really mean, and if
you think this is what the Ten Commandments mean, that is
enough, then the whole message is going to get watered down to
practically nothing.

We have a difficult enough time now with the exclusionary rule
being in force the way it is. Even there the Supreme Court thinks
up all kinds of exceptions. The fact is we already have a number of
good faith exceptions to the exclusionary rule. The exclusionary
rule does not apply to impeach a defendant.

In the DeFillippo? case the Supreme Court said if they made a
good faith arrest on the statute that they thought was constitution-
al, the evidence doesn’t get suppressed. There is the fruit of the
tree. If there are all kinds of intervening circumstances, the evi-
dence doesn’t get suppressed.

There are all kinds of limiting rules already. To have a great big
limiting rule that the Ten Commandments mean what you think
they mean is going to increase the problems that you mentioned 20

7 Ep1tor’'s NOTE—Michigan v. DeFillippo, 443 U.S. 31 (1979).
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point of view we have all kinds of weapons to deal with the situa-

tion.”
Mr. Gekas. There is one other thing that I wanted to ask in kind

of a generic way.

In your written testimony, which I was able to scan, you begged
the question, it seemed to me, by saying it is unconstitutional to
worry about this question. It is unconstitutional to exclude the ex-
clusionary rule or to treat it. Of course, as I say, that begs the
question.

If in the Adams case that you are talking about the certiorari
was refused automatically, but now the Supreme Court wanted a
second?hearing on the case pending before it, what does that imply
to you?

Professor FRIEDMAN. It is unconstitutional for Congress to pass a
law eliminating the exclusionary rule. That is what I was saying in
the testimony. The Supreme Court, if it decides in the Gates 1° case
that there is a good faith exception—that may be a bad policy
thing from our point of view, but the Supreme Court has the last
word on what the Constitution means, so if they change their
mind, it is not unconstitutional. That is all that I meant to say.

It is unconstitutional if Congress, at a statutory level, tries to
change the meaning of the Constitution that the Supreme Court
has determined in terms of what the Supreme Court said it means.
That is all I was trying to say.

We had this case in school busing, we had it in Miranda ''——

Mr. Gekas. I don’t think Congress can wait always to take a posi-
tion based on what—it should take constitutionality intc consider-
ation.

Professor FRIEDMAN. I agree. I am not arguing to you that you
can’t do it. I am just saying you shouldn’t do it. Maybe one of the
reasons you shouldn’t do it is that it may be a futile exercise if you
try to statutorily eliminate what is really a constitutional protec-

tion.

Mr. Gekas. I personally am in no big hurry on this, even though
I feel that we can make a case for the good faith exception to the
application of the exclusionary rule. I personally am not in a
hurry, as one Congressman, speaking just for myself, to go break-
neck speed into the adoption of legislation. But that is only because
the Supreme Court I think will be speaking out definitively on it,
making our questions moot.

However, with the same breath I say to you that if the Supreme
Court does come down and definitively once and for all say that a
good faith exception is workable and is constitutional, et cetera,
then we still have a task to do with respect to civil sanctions, it
seems to me.

Even though there are some bodies of law already on the books
that allow for civil suits, I think we have to peg it to the exclusion-
ary rule in new statutory language.

Professor FRIEDMAN. I would certainly agree with that.

Mr. BermaN. Thank you very much, Professor, for your testimo-
ny and your written statement.

10 Ep1Tor’s NoTE.—See Illinois v. Gates, 103 S.Ct. 2317 (1983).
11 EprTor’'s NOTE.—Miranda v. Arizona, 384 U.S. 436 (1966).
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F
undamentally we believe that any legislation to eliminate
’

limit or restrict the exclusionary rule is unconstitutional
2

unwi
se and undesireable. The exclusionary rule, though a judicial

rule serves the best interests of both law enforcement and the
Privacy interests of all Americans.

It 15 our position that there is neo need for attempting to

change the exclusionary rule at this time. The rule is simply t
no

a ser ¢ y
ious problem for law enforcement at this time particularl
3

at ¢t ‘
he federal level. Put another way, the cost of the exclusion

ar
¥y rule to society is quite low. Furthermore the cost can be

lower
ed by better training and instruction. The exclusionary rule

is n
ot a bar to effective law enforcement but ineffective law
forcement.

en-
F
inally the benefit to Soclety and law enforcement by

g y

theor
¥ and 1t works. T will develop each of these points in my

testimony today.

Cost of the Exclusionary Rule

What
hatever studies have been made of the exclusionary rule

emphasize the relatively low number of instances 1in wh

- ich it
I u
ces the evil which has prompted the legislation -- setting
the criminal free because the constable has blundereq Th
. e

GAO st
udy, Impact of the Exclusionary Rule on Federal Criminal

Pros b
ecution (Report by the Comptrcller General of the United

Stat :
es, April 19, 1979) shows how rare&suppression motions are

mad
e, how rareethey are successful and how seldom they lead to
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release of the defendant. In the GAO study it was found that

in only 16% of the 2408 cases analyzed was a suppression motion
made. All in all in only 1.3% of the 2804 defendant cases (or 36)
was evidence excluded. In only 3% of the 16% was. the motion granted
in total and in only about 9% was the hotion granted in part.
Typically in the latter situation the defendant will move to
suppress some evidence in one place and other evidence in another

place. In United States v. Russell, 655 F.2d 1261 (D.C. Cir. 1981)

the defendant's car was stopped because 1t lacked license plate.
The police saw a glossine envelope containing a white powder in
the glove compartment. They arrested the defendants, found a
gun in a paper bag under the seat and also selzed a grocery bag
with heroin in the hatch-back section of the car. The Court of
Appeals affirmed the conviction for the weapons offenses but
reversed the conviction for possession of the heroin 1n the
grocery bag. Though he won a suppression motlon on the heroin,
the defendant did go to jall on the weapons charges.

Even if the motion 1s granted the QAO study concluded that
in half of the cases (about 20 cases) the defendant was con-
victed nevertheless and in about 20 cases the charges were dis-
missed. That does not mean that the defendant went free alto-
gether. In many situations the government may try to introduce
the evidence on some theory other than the one originally urged.

Thus in Miney v. Arizona, 437 U.S. 385 (1977) certain evidence

was ordered suppressed by the Supreme Court. The State had

argued that there should be a "murder scerne'" exception to the
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Fourth Ameﬁdment and the warrantless search was Jjustified by
exlgent circumstances. The Supreme Court rejected that argument
The State then retried the defendant, arguing that some evidence
was 1n plain view after Miney's arrest and other evidence, such
as the blood on the floor would have been lost or destroyed if
they had to obtain a warrant. The trial court agreed and Mincy
was convicted of the homicide charges. Similarly 1in Brewer v.

Williams, 430 U.S. 387 (1976) the famous "Christian burial

speech" case certain statements made by the defendant were sup-
pressed becausz they were made after hils lawyer had entered the
proceedings and had told him not to talk to the police. Chief
Justice Burger in hils dissent said that the result of the case

"ought to be intolerable in any socilety

which purports to call 1tself an organized

society." But Williams was retried and

found guilty even after hilis statements were

suppressed. State v. Williams, 285 N.W.2d

248 (1979).

In Franks v, Delaware, 438 U.S. 154 (1977) the Supreme

Court held that a warrant could not be upheld based on material
misrepresentation contained in it, but on remand the Dzlaware
Supreme Court upheld the search warrant based on other evidence
besides that claimed to be erroneous.

In addition the varicus studies made of the impact of the
exclusionary rule indicate that suppression of evidence does

not occur in cases involving murder, assault or rape. It oc-

nvpeipmnir St
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curs primarily in narcotics or gambling cases. A study pre-
pared by the Institute for Law and Social Research confirmed
the low incldence of dismissals for due process violations.
In less than 1% of the arrests studied was prosecution de-
clined because the police failed to protect the defendant's
constitutional rights and thereafter i1t became a problem at
the prosecutorial level in only 2% of the cases. INSLAW,
"What Happens After Arrest," May, 1978. 1In a later study

"A Cross-City Comparison of Felony Case Processing," April,
1979, INSLAW concluded that due'process reasons had "little
impact on the overall flow of criminal cases after arrest."
Among the citles studied, Washington, Salt Lake City, Los
Angeles, New Orleans, there was only one‘homicide arrest re-
Jjected for due process reasons and no rapes. Drug cases ac-
counted for most of the rejections.

In summary the "cost" to society of the exclusionary rule
is quite low: very few defendants walk out of the court-house
free of all charges because the constable has blundered. Those
few who do may be retried on other charges or theories. And the
cases in which successful suppression motions are made rarely

involve major index crimes, murder, assault, or rape.

The Reasons for Successful Suppression Motion

More important, the "cost" has to be paild only because a
law enforcement officer has not followed the proper procedures.

As I said above, the exclusionary rule is a bar to dneffective
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law enforcement, that is, it operates only when a blunder has
occurred by the police. And in virtually every case in which
suppression is required, proper operation by the police would
allow admission of the evidence.

Let me offer a few examples. In a recent case in the

First Cirecuit, United States v. Adams, 621 F.24 41 {1st cir. 1981)

the FBI had obtained information that an escaped murderer might
be hlding out in a house in Revere, Mass., where a former cell-
mate lived. On a Wednesday afternoon they heard from a social
worker who visited the house that the murderer was there. Digd
they do anything that afternoon? No. The next morning they
checked again to find out whether the murderer was still there.
At 8:00 A.M. on Thursday they determined from the social worker
that she was. At 9:50 A.M. without obtaining a search warrant
Or an arrest warrant seven FBI agents and local police converged
on the house, came into it and arrested the fugitive,

The government then Pressed charges against the former cell-
mate for harboring the fugitive. (The fugitive could not assert
any rights herself since the exclusionary rule has never operated
to suppress the person of the arrestee from later charges. Only
evidence can be suppressed, not the perscn arrested). The
government argued that there were exigent circumstances Justifying
a warrantless entry. The court rejected that argument. "There
Was no reason why either an arrest or search warrant could not
have been obtained during the afternoon or evening of October 16.
Like the district court, we are incredulous at the magistrate's

finding that the agents might reasonably have assumed that a

il iy
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maglstrate or Judge would not be available at 8:30 A.M." 621 F.2d
at L4y-4s,

If the agents had acted immediately on Wednesday afternoon =-
1f they had treated the matter themselves as an emergency -- the
search would probably have been upheld. If tpey had obtained a
warrant 1n the morning, and it is possible to obtain a warrant
by telephone under Rule 41(c)(2) of the Federal Rules of Criminal
Procedure, the search would have been proper. But the FBI took
thelr time and then failed to get a warrant. The harboring
charges against Miss Adams had to be dismissed.

Similarly in United States v. Chadwick, 433 U.S. 1 (1977) DEA

agents staked - out a railroad station waiting for someone to pick
up a footlocker suspected of containing narcotics. Two people
pilcked up the footlocker, carried i1t to the trunk of the car and
then went to the front. They were then arrested, the footlocker
was seized, taken to the police station and opened, revealing
some marijuana,all without a warrant. The Supreme Court ordered
the evidence suppressed.

If the DEA agents had arrested the persons while they were
carrying the footlocker and examined it immediately, the search
would probably have been upheld as a warrantless search incident
to an arrest. If they had sought to obtain a search warrant
after selzing the footlocker, they would certainly have obtained
one slnce there was probable cause to believe it contained
marijuana. They certainly had the right to seize .and hold the

footlocker until they went before a magistrate. But the DEA
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took fthe one path out of many alternatives that was later
found improper. Th?wéharges against Chadwick were dismissed.
In case afq;éﬁcase decided by federal courts up to the
Supreme Couggﬁféhe courts tell law enforcement officers that
they manigéé to take the one 1llegal or unconstitutional
path ﬂhé;e any other procedure would have been proper. Why

4

dgﬁglthis happen?

e
//f While I was preparing this testimony I did some research

on the number of search warrants and arrest warrants obtained

by federal officers from federal magistrates. I discovered

what I consider a startling sta.lstic. In the years from 1972
to 1980 there has been a steady decline in the number of warrants
issued by federal magistrates. According to the 1980 Annual
Report of the Director of the Administrative Office of the U.S.
Courts (at p.1l40) the warrants issued over the years have gone
down:

Warrants 1ssued by federal magistrates

1972 1976 1977 1978 1979 1980

search warrants 7,338 6.068 5,203 4,491 4,606 4,756
arrest warrants 36,833 19,904 17,716 14,721 11,423 9,721

The Fourth Amendment requires that warrants issue for both arrests
and searches, signed by an independent magistrate who has deter-
mined that there 1s probable cause for a search or seizure.

Even 1if the grant of a warrant 1s now quite perfunctory, warrants
serve as an important paper record, requiring law enforcement of-
ficers to memorialize the evidence they have obtained before a

search or seizure i1s made. This allows a court to test their

S/
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claims and weigh theilr evidence in a later adversary proceeding.
But federal law enforcement officers are sseking warrants less
and less.

The federal rules of criminal procedure were changed in
1974 to allow summons to be issued instead of warrants in some
cases but since only 1,552 summons were lssued in 1980, that
cannot explain the difference. More important the rules were
changed in 1977 to make 1t easler to obtain a search warrant,
by telephone, yet the number of search warrants have declined
by close to 40% since 1972.

Federal officers are simply not seeking or obtaining war-
rants in cases where the Constitution would require them. And they
are dolng so in more and more cases while the crime rate has in-
creased. The Constitution has not been amended to eliminate the

need for warrants. The Supreme Court held in United States v.

watson, 423 U.S. 411 (1976) that arrest warrants were not neces-
sary to effect an arrest in a public place but they held later

in Payton v. New York, 445 U.S. 573 (1980) that they were neces-

sary to invade -a private home. The deep dropiin arrest warrants
cannot be explalned as merely a reaction to the Supreme Court
decision in Watson.

Thus we still have to ask why federal officers are seeking
fewer and fewer warrants. Either they are lazy (it takes time
to type up a warrant, seek out a magistrate, etc) or they are
afrald to test out their proof ¢f probable cause before a magls-

trate or even to write it down so 1t can be challenged in later
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court proceedings, Or they are responding to the growing

criticism of the exclusionary rule znd are assuming that the

courts will back them up. This development does not contribute

to respect for the law or the courts or to the need to protect

the privacy of the American reople.

The benefits of the exclusionary rule

It must be remembered that the purpose of the exclusionary

rule 1s not to protect 2 handful of drug dealers and allow them

out on the street as fast as we can. The purpose of the ex-~

clusionary rule, and the Fourth Amendment 1s to protect the

privacy rights of all Americans, in particular the millions of

1 s
aw aéﬂding Americans who would otherwise be subject to seizure of

i

. /
t ae
helss persons or invasions of their homes because the Police are

looking for a ¢riminal. Without the brotection of the Fourth

A
mendment dragnet arrests or seizures andg indiscriminate breaking
into homes would becone a frequent occurrence.

Just to remind the Committee of what could happen
3

years

a few
g0 there was a search for the so-called Zebra killings in

San Francisco. There had been 17 murders of whites in late 1973

and 1974 and two young black males were described as the assail-

ants. The police department issued a directive to stop and

pat down all young black males in the city of San Francisco, 20
3

to 30 years old, 5'8" to 6" tall. A law suit was immediately

filed to stop this indiscriminate frisking of tens of thousands
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of innocent cltizens who merely had some of the same physical

characteristics of the suspects. 3See Williams v. Alloto, 549

F.2d 13b (9th Cir. 1977).

In an earlier case in Baltimore, Langferd v. Gelston,

F.2d (4th Cir. 1966) the police in Baltimore invaded 300 private
homes 1in the black section of the city looking for suspects in
a police killing. They had no warrants to do so and 1n most
cases the searches were based on unverified anonymous tips.
They broke into homes at all hours of the day or night without
verifying the tips they received. A federal court 1ssued an
injunction against any further invasions.

I am afraid that without the full protection of the Fourth
Amendment and the exclusionary rule,dragnet arrests or frisks
and indiscriminate break-ins of homes could become a far more
frequent occurrence.

The importance of the excluslonary rule as the essentlal

remedy to protect the requirements of the Fourth Amendment has

been repeated 1n case after case., See United States v. Calandra,
414 vu.s. 338, 348 (1974). 1In the accompanying memorandum we
discuss the various rationales which have been cited to justify
the exclusionary rule -- personal rights, judicial integrity,

or police deterrence. But at 1its heart the"exclusionary rule

is cruclal for Fourth Amendment protection for two 1lnterrelated
reasons: (1) the criminal cases excluding evidence by reason of
the exclusionary rule are our chief means of defining the limits

and meaning of the Fourth Amendment; (2) the exclusionary rule

22-224 O—83—2



30

provides the key incentive for making law enforcement officers

obey the law.

Definition : The general words of the Fourth Amendment
are not self-defining or self-enforecing. "The right of the
people to be secure in their persons, houses, papers and ef-
fects against unreasonable searches and selzures shall not
be violated and no warrants shall issue, but upon probable
cause, supported by ocath or affirmation, and particularly
describing the place to be searched, and persons or things to
be selzed."

What 1s probable cause? How 1is 1t determined? Are there
any exceptions to the warrant requirement? What is the plain
Yiew doctrine? How is consent determinqd? How far may a
police officer search incident to arrest?
What justifies a pat-down of a suspect?

We have now built up an elaborate body of law answering
these and other questions. But it has been done by state and

federal courts applying the exclusionary rule in case after case

on motions to suppress evidence. Without the exclusionary rule
2

there would be no occasion to worry about probable cause, plain
view, consent, pat-down, Terry stops and so on. It 1is true that
civil suits for damages under 42 U.S. § 1983 require the
definition of Fourth Amendment protection. But Fourth Amend-
ment violationsrarely produce §1983 cases and successful ac-

tions are rarer still, Citizens do not bring civil suits for

What is a Terry stop?

=,
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damages under §1983 for bad stops, searches, arrests or
seizures. Suits for injunctive orders generally require de-
partment-wide or jurisdiction-wide problems before relief can

be granted, as in the Williams or Langston cases, It is only

because of the exclusionary rule that we have built up a basic
set of rules of what the Fourth Amendment means. That defini-
tional and educational function has been one of the chief

benefits of the Weeks and Wolf rules. In short the law en-

forcement community have learned what the Fourth Amendment
means primarily because of the exclusionary rule.

Enforcement: Once having learned what the rules
require, the police must be given an incentive for obeying them.
1t defies logic to say that the Fourth Amendment means what
the courts say it means but the police do not have to pay
attention to what the rules are. When we say that the ex-
clusionary rule acts as a deterrent what we mean is that the
courts are telling the police that they must obey the law.
Otherwise the courts would become accomplices to the violations
that occur. For the courts to tell the police that they can
disregard the basic tenets of our fundamental charter, that
the rules do not mean -anything as far as they are concerned,
is to ignore the entire meaning of the Bill of Rights.

When James Madison introduced the first ten amendments
to the Constitution, he relied on the courts as the chief
mechanism of enforcement. "If they [the amendments]

are incorporated into the Constitution,
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independent tribunals of Justice will consider them in a
peculiar manner the guardians of those rights; they will be an
impenetrable bulwark against every assumption of power in

the legislative or eéxecutive; they will be naturally led to
resist every éncroachment upon rights expressly stipulated fop
in the constitution by the declaration of rights." Should we
now say that Madison was wrong, the courts should not be 3
guardian of. Fourth Amendment rights, they should not resist

encroachment into privacy rights by the police, that they should be

2 penetrabl# bulwark when the police invade ouf homes. To tell
the police that they can violate the law 1s to teach soclety
a terrible lesson, as Justice Brandeis said in his famous dissent

in Olmstead ‘v. United States, 277 U.s. 438, 483 (1928). . "When

the government, having full knowledge, Sought, through the De-

partment of Justice, to avall itself of the fruits of the acts

i
n order to accomplish i?s own ends, it assumed moral responsi

1
bility for the officers erimes.... and if this Court shoulg per-

mit the Government, by means of its officers' crimes to effect
]

1ts purposes of punishing the defendants.... the government

itself would become a lawbreaker.

++e+e In a government of laws, existence of the government

will be imperilled if it fails to observe the law scrupulously

Our government is the patent, the omnipresent teacher For

good or for ill, it teaches the whole people by its example ;

o
rime is contaglous, If the Government becomes a lawbreaker
3

it breeds contempt for law; it invites every man to become a

law unto himself; i1t invites anarchy." As Brandeis said the |
. k]

-,

33

end does not Jjustify the means sirice the consequences of
sanctloning officilal lawbreaking would bring "terrible

ret bution." The police would learn again the advantages

of breaking the law, at a terrible cost to the privacy of us
all. As Yale Kamlsar has written, it was only when the ex-
clusionary rule was appllied to the states, that state police
officers began to pay attention to the requirements of the
Fourth Amendment. Every time a police officer asks his
superiors what he 1s supposed to do, when he can invade a home
or stop a car or search a citizen and he i1s told what the rules
are; then the excluslonary rule 1is working. We cannot retreat

into the dark days before Weeks and Wolf.

As Mr, Schlag's memorandum indicates, we belleve 1t is
beyond the Constitutional power of Congress to enact S.101 and
S.751. Furthermore the specific language of those bills are
ambiguous, vague, unenforceable and inconsistent with the pur-
pose of the Fourth Amendment. The good faith exception would
introduce a vague, confusing concept into Fourth Amendment Jjuris-
prudence. Instead of one bright line definition of what the
Fourth Amendment means, are we to have three or four definitions:
(1) what the Fourth Amendment requires; (2) what 1s a substantial
violation requiring application of the exclusionary rule; (3) what
is an intentional violation; (4) what violatlion will give rise
to a sult for damages. Such a confusing approach should not be
written into law. We have one Fourth Amendment. It has worked and
we should not allow it to be eroded away 1f we are concerned

about protecting our right to privacy.
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MEMORANDUM IN SupPoRT OF ACLU PosiTioN oN ExcLUSIONARY RULE LEGISLATION

Two bills are pending in the Senate that would limit or eliminate the exclusion-
ary rule in federal criminal proceedings—S. 101 and S. 751. The exclusionary rule
holds that papers or things seized or obtained in violation of the Fourth Amend-
ment may not be used as evidence in a criminal proceeding.

S. 101 would eliminate the exclusionary rule in federal criminal proceedings
except where a Fourth Amendment violation was “intentional” or ‘‘substantial.”
We submit that this proposed legislation is unconstitutional. Even assuming its con-
stitutionality, S. 101 is ambiguous and uncertain in its reach and would cause
severe problems in the criminal justice process.

S. 751 would eliminate the exclusionary rule in federal criminal proceedings en-
tirely and would provide instead a limited damage remedy against the United
States and authorize disciplinary action against offendin% law enforcement person-
nel. It is our position that this kind of legislation too is beyond Congress’ constitu-
tional authority.

A single additional point should be made at the outset. Much of the discussion of
eliminating the exclusionary rule takes as a premise that the exclusionary rule has
had something to do with the nationwide growth of serious crime. That view was
reinforced by the Final Report of the Attorney General’s Task Force on Violent
Crime (August 17, 1981), which made a modification of the exclusionary rule along
the line of what is proposed in S. 101 one of its key recommendations for dealing
with the crime problem. To act on the belief that the elimination or modification of
the exclusionary rule would give the citizenry reason to feel more secure in their
homes or on the streets is to fall victim to a cruel deception.

A study by the General Accounting Office of federal criminal prosecutions re-
vealed that in only 1.3 percent of the 2,084 cases studied was evidence excluded as
the result of a Fourth Amendment motion. And exclusionary rule problems were
the primary reasons for prosecutorial decisions not to prosecute in only .4 percent of
cases analyzed in which a decision was made not to prosecute. Comptroller General
of the United States, Impact of the Exclusionary Rule on Federal Criminal Prosecu-
tions (Report No. GGd-79-45) (April 19, 1979).

Elimination or modification of the rule cannot be justified as contributing to more
effective law enforcement by reference to these data. No large numbers of guilty
men and women are going free as a result of the application of the exclusionary
rule. In these circumstances, the only conceivable law enforcement justification for
elimination or modification of the rule is a belief that elimination or modification

would allow law enforcement officers to be more effective because they would feel
less constrained by the substantive inhibitions of the Fourth Amendment. There is
indeed evidence that this would be precisely the effect of eliminating or modifying
the rule. (Pp. 14-15, infra.) But we assume that proponents of S. 101 and S. 751
would not embrace that justification. They do not profess to want to weaken sub-
stantive Fourth Amendment safeguards. If they did, the forthright way to go about
it would be to propose to amend the Fourth Amendment so as, for example, to
delete the probable cause requirement for issuing a warrant. There is little doubt
that any such weakening of substantive Fourth Amendment guarantees, if forth-
rightly presented, would be wholly unacceptable to the American people.

I. THE EXCLUSIONARY RULE IS REQUIRED BY THE FOURTH AMENDMENT TO THE UNITED
STATES CONSTITUTION

A. The Supreme Court has held that the exclusionary rule is constitutionally re-
quired and Congress has no power to overrule that determination

The exclusionary rule was foreshadowed in Boyd v. United States, 116 U.S. 616
(1886), where the Supreme Court analogized the use of illegally obtained evidence
against a defendant to compelled self-incrimination prohibited by the Fifth Amend-
ment. In that case the defendant was charged with the illegal importation of goods.
During proceedings characterized by the Supreme Court as civil in form but crimi-
nal in nature, the Government sought to show the quantity and value of the goods
imported by the defendant and relied on a federal statute to obtain a court order
requiring the defendant to produce his invoice for the goods. The Supreme Court
held that the Fourth Amendment barred the compulsory production of the defend-
ant’s private books and papers.

The rule was deﬁnitivelzy written into our basic law in the landmark case of
Weeks v. United States, 232 U.S. 383 (1914). The Supreme Court there ordered that
evidence obtained in violation of the Fourth Amendment be returned to a defendant
charged with using the mails to transport lottery tickets. The Court said that, if ma-
terials obtained in violation of the Fourth Amendment could be used against the
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“mi 11 be stricken
the guarantees of the Fourth Amendment might as we .
?::2? (til'z:: t(’Zonsiitgutfi‘on.” Id. at 393. Therefore, the failure of’ the lower com}:‘, to regﬁg
the materials illegally seized in respons}:e to ft{\: defend%nt s motion for their re
i i f the constitutional rights of the accused. =~ o
walioi I;}o‘:art)gg o35 ygars the rule was applie(é th&out qutestlon md(f;:;lrez'bailliglg;}a?é
i itigati inci ce or
prosecutions. Litigation turned principally no on1 e e:gs lf:;h or destra o earan.
exclusionary rule but on the scope of the underlying o i A S
: 8., Harris v. United States, 331 U.S. 145 (19_47), Olmstead v. Uni A
E%%s[fesei, 4e3§ (19%?)", cf. Silverthorne Lumber Co. v. United States, 251 U.S. 385 (192t0a)i
On the other hand, those guarantges lv;/e:f ?ott ngOdlag'?)lr?::ystitlz %::Y?}‘::emsi;tes
action, and so the question of a federally-dictated exciusi r the states
i ise. In Wolf v. Colorado, 338 U.S. 25 (1949), however, a majority
(él(?u:tos'lﬁgci‘eth:t thoefsecurity of one's privacy against arbitrary mtrusnon.b); iﬁg
police, which is at the core of the Fourth Amendment, was enforcea})le against t|
states’ by virtue of the Fourteenth Amendm.ent;.J Bl:;t thehCouxg; c%gg}_}u:;dat;)n ;sgt;gﬁ
that the exclusionary rule—which a concurring Justice charac ré_ B e
eral rule of evidence, id. at 39-40—be applied in state prosecution The Court®
ini ised, in large measure, on the assumption that other devices mig
gglggglm?dp;;r&?gt;tes t}%at would be as efgi(:trl;}? aéo th:t exclumg?sa‘\:éybr&xtl% 11(111 r(ligt-;
Y . . r
terring Fourth Amendment ylolatlons. Id. at 31. The Court even aise did not
Congress has the authority to neg
purport to answer the question whether 3 authory b e pon
icati f the exclusionary rule in the federal courts or to m i
ggg l;(t::::;gni: the exercise of its authority under Section 5 of the Fourteenth Amend
L Id. 33. . .
mglil}felgo’cggne of Wolf v. Colorado was short-lived. In Mapp v. Ohio, 3(27&].8. 6&3
(1961), the Supreme Court overruled W;olf %nctlhe):ttzgded the :%%llec%ggt?vz deteie fr)'(ecnts
i : the states. The Court foun at there wer
2:)0%?)?rt!}.1u§1:1%nd;:nt violations by police and other state officers, other than the
exclusionary rule. ' e is “an essential
i _Ohio it has been clear that the e'xcluswm_iry'ru eis '
ins;ggfe%a(ﬁ'ptge Foxlg'th Amendment as th(;: g(g;’};t ‘}tsem?%télfaslxs sv}ggfthstag:dr Slgeaul:;
Due Porcess Clause . . . ."” S. a . In sl ) 4 ».
KZ?dStt?)tﬁ: l<)i)i,c§.:\lt€;!ed Ll;(;' the Fourth Amendment itself and therefore apphcalble tudthe
states by operation of tiie Fourteenth Amendment. And this remains the ?wl : o al\ly
The Supreme Court, following Mapp, continues to require the exclusion ot 1 .i%a o);'
obtained evidence in state crimial proceedings. Apart from its role as exlpost! rthe
the Constitution, the Supreme Court has no power to enact e\{Jdentlax-};.l rg f}? or the
states. Accordingly, after Mapp v. Ohifo, th; theory advancies((i) rl; r‘:’?elfi:n gosede :;( lu-
i le is a mere federal rule of evidence or superv . \
?3133?& r:oel(:rs)ger tenable. In plain terms, Mapp makes it apparent that the rule is
a requirement imposed by the Fourth and Fourteenth Arqendments. £ the under-
Following Mapp, the occasions for the Court’s.co.nsxdex:mg the scope oth : ndes:
lying Fourth Amendment guarantees have gngl_tnphed. Lines are drawn ! a e;g ot
ficult to follow, in part because of a close division of the Court in recen Nye380—817‘
has produced shifting majorities. See, e.g., Jiminez V. United Statelsl, floa B0-817;
California v. Riegler, No. 80-1421; Bible v. Louisiana, No. 80-1080 (all file tign’s’
1981). But there is no doubt that, in a crirr}(iinal profs:}cl:utloql y&e{}?etg:fé);g:;ctusome‘
effort is to lay before the trier of fact as evidence ol the gui "
i i i i from that defendant, the line
thing seized or otherwise obtained by the anthorities lefendant, the ring
issibili d exclusibility of the thing follows precise he i
%it;v t?ﬁ:t %%ré\;s:;b&lﬁteythaex; the authoritiyes have behaved constltutlonaﬁy in searching
i i th- * . . .
fox;l‘(})lx;gn;;r;g tt;‘ €tl.)e sl:rge, Supreme Court decisions of the last few years In whlg‘}ix ths
Court has declined to extend the rule <:allu}gt }f;or explllusmlrlx of t:&ei%z;gy agztl?ﬁ:tanfi‘\?e
dence to situations other than the proffer of things illegally o v
i i imi i i tatements of the Court in
evidence in a criminal trial. Neither the holdings nor the s ! the ( [n
i inci forth in Mapp v. Ohio that “the exclu
any of these cases disturb the principle set dp hat e et
i i 1 t of both the Fourth and Fourteent
sionaly 3%%](3[11.38agte(sig?.]tgnepgémark in one of these cases In partl_cular has beelen
ééizleéi upon by' those who would eliminate or restrict the exclusionary xl'(t_xle. fn
United States v. Calandra, 414 US. 338, 348 (1974), Mr. Justice Powell, speaking for
the Court, said: o ) . 4 Fourth
‘e le is a judicially created remedy designed to sategua
Amlenndsrlrl)r:ﬁtﬂ;fg}:rs egénerajlly thro{xgh its geterrent effect, rather than a personal
ituti ight of the party aggrieved.’ _ .
cm(l)srﬂet%gg:talhralsg dr:wn frgm ghis coment the unwarranted conclusion thavtv %l;_e ex
clusionary rule no longer has a constitutional status. See United States v. Wiliiams,
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622 F.2d 830, 841 (5th Cir. 1980). That position cannot be sound. A “judicially cre-
ated remedy” for a constitutional violation is no less a requirement of the Constitu-
tion than the basic constitutional right for which it is a remedy.

If the exclusionary rule is constitutionally required, any attempt by Congress to
abridge, restrict or limit it would, of necessity, be beyond the constitutional power of
Congress. Congress has no power to alter the commands of the Bill of Rights in
their direct application to the federal government. So far as the states are con-
cerned, it has the power, under Section 5 of the Fourteenth Amendment, “to en-
force, by appropriate legislation, the provisions of”’ that amendment, But even there
the power is to “enforce” and not to restrict or limit. The leading case is Katzen-
bach v. Morgan, 384 U.S. 641 (1966), where the Court stated:

“Contrary to the suggestion of the dissent, . . . § 5 does not grant Congress power
to exercise discretion in the other directici1 and to enact ‘statutes so as in effect to
dilute equal protection and due process decisions of this Court.’ We emphasize that
Congress’ power under § 5 is limited to adopting measures to enforce the guarantees
of the Amendment; § 5 grants no power to restrict, abrogate or dilute these guaran-
tees.” Id. at 651, n.10 (emphasis added).

In short, as long as Mapp v. Ohio stands—as it indisputably still does—Congress
may not act to restrict, abrogate or dilute the exclusionary rule.

B. 8. 101 and 8. 751 are fundamentally inconsistent with the basic rationales upon
which the exclusionary rule is based

As just demonstrated, the logic of the course of the decisions of the Supreme
Court construing and applying the Fourth Amendment compels the conclusion that
the exclusionary rule is a constitutional requirement. The constitutional nature of
the rule is confirmed by a consideration of the various rationales for it. Three such
rationales are evident from a reading of the cases: (1) a “personal rights” rationale,
(2) a “judicial integrity” rationale, and (3) a “deterrence” rationale.

1. Personal rights. We have quoted (p. 4, supra) from a passage of Weeks v. United
States, 232 U.S. 383 (1914), that is the first and still the best exposition of the exclu-
sionary rule as necessary to protect personal rights. In full the passage reads:

“If letters and private documents can thus be seized and held and used in evi-
dence against the citizen accused of an offense, the protection of the Fourth Amend-
ment declaring his right to be secure against . . . [unreasonable] searches and sei-
zures is of no value, and, so far as those thus placed are concerned, might as well be
stricken from the Constitution.” Id. at 393.

The statement bears paraphrasing for emphasis. The Supreme Court in 1914
thought that to permit introduction of illegally obtained evidence in a criminal pro-
ceeding would be tantamount to nullifying the right of the citizen accused of crime
to be secure against unreasonable searches and seizures. That theme was, under-
standably, muted—ignored, indeed—when the Court decided Wolf v. Colorado. But
it emerged again in Mapp v. Ohio. The Court quoted the passage we have just
quoted, adding to it Justice Holmes' remark for the Court in Silverthorne Lumber
Co. v. United States, 251 U.S. 385, 392 (1920), that without the exclusionary rule the
Fourth Amendment would be a mere “form of words.” 367 U.S. at 648.

The “personal right” rationale has no doubt been clouded by the Supreme Court's
opinion in United States v. Calandra, 414 U.S. 338 (1974), from which we have
quoted above (p. 8), and other cases such as Stone v. Powell, 428 U.S. 465 (1976). It
was in explaining the Court’s declination to extend the exclusionary rule so far as
to forbid the questioning of a grand jury witness on the basis of documents illegally
seized from him that the Court in Calandra remarked that the exclusionary rule is
not “a personal constitutional right of the party aggrieved” but “a judicially created
remed’y designed to safeguard Fourth Amendment rights through its deterrent
effect.” Id. at 348. The formula has been repeated in other contexts. It seems to
mean that there is no constitutional right to have illegally obtained evidence ex-
cluded from consideration at all stages of all proceedings in which the victim of the
illegal search or seizure is interested. But the right of that victim to have the fruit
of such a search or seizure excluded from a criminal proceeding in which he is the
defendant has not been affected.

2. Judicial Integrity. In Weeks v. United States, the Court als» sounded the theme
of the need to maintain the integrity of the courts by refusing to participate in con-
victing people on the basis of unlawf{ll seizures.

“The tendency of those who execute the criminal laws of the country to obtain
conviction by means of unlawful seizures and enforced confessions, the ﬁatter often
obtained after subjecting accused persons to unwarranted practices destructive of

ights secured b tgle Federal Constitution, should find no sanction in the judgments
of the courts which are charged at all times with the support of the Constitution
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and to which people of all cogc{i}tgms }é?)\zre a right to appeal for the maintenance of
such fundamental rights.” 232 U.S. at 392. ‘ )

The theme was eghoed and even amplified in Mapp v. Ohio, after haymg been
ignored in Wolf. 367 U.S. at 648, 659-60. Justice Clark said that the Court’s decision
gave “to the courts that judicial integrity so necessary in the true administration of
justice.” Id. at 660. ) ) .

! The judicial integrity rationale, like the personal rights rationale, has been deni-
grated in some recent Supreme Court opinions. See, e.q., Stone v. Powell, 428 US.
465 (1976). It retains at leust some of its vitality, however, having been restated in
one recent case, United States v. Janis, 428 U.S. 433, 458-59 n.35 (1976), thus: .

“The primary meaning of ‘judicial integrity’ in the context of evidentiary rules is
that the courts must not commit or encourage violations of the Constitution . . . .
The focus therefore must be on the question whetlier the admission of the evidence
encourages violations of the Fourth Amendment rights . . . [Tlhis inquiry is essen-
tially the same as the inquiry into whether exclusion would serve a deterrent pur-
pose.” See also Dunaway v. New York, 442 U.S. 200, 218 (1979) (“integrity of the
courts’” mentioned along with deterrence as rationale for exclusion). o

That is perhaps a grudging acknowledgment but acknowledgment it is of the
proposition that “the courts must not commit or encourage violations of the Consti-

n"l .

tu};’l.oDeterrence. As indicated by the quotations from Janis and from Calandra, the
favored modern rationale for the exclusionary rule is that it operates to deter sub-
tantive Fourth Amendment violations. ) )
° The concept of the exclusionary rule as a deterrent was introduced in Wolf v. Col-
orado, where the Court said that, though “the exclusion of evidence may be an effec-
tive way of deterring unreasonable searches,” it could not conclude that other meth-
ods would not be equally as effective. 338 U.S. at 31. The decision in Mapp to over-
rule Wolf was seemingly induced in major part by a belief on the part of the Court
that “other remedies have been worthless ;md futile.” 367 U.S. at 652. And so deter-
ence was emphasized as the aim of the rule. . )
' At times tlfe deterrence rationale is stated as if it meant that the denial of a
wanted conviction for lack of the fruit of an illegal search or seizure amounted to
punishment of the arresting or searching police officer and thus would deter him
and his colleagues from further Fourth Amendment violations. Justice l’%ehn_qtglst
seemed to have this view of deterrence in mind when he wrote the Court’s opinion
in Michigan v. Tucker, 417 U.S. 433 (1974). He said that by the refusal to admit evi-
dence gained as a result of conduct by particular officers that has deprived a defend-
ant of a Fourth Amendment right ““the courts hope to instill in those particular in-
vestigating officers, or in their future counterparts, a greater degree of care toward
the rights of the accused.” Id. at 447. But a more reahstxq view is that the purpose
of the rule “is to deter—to compel respect for the constitutional guaranty in the
only effectively available way—by removing the incentive to disregard it.” Elkins v.
United States, 364 U.S. 206, 217 (1960). Professor Amste_rdam has felicitously ex-
panded upon this terse statement of the Court’s. He explained that the exclusnonagy
rule “is not supposed to ‘deter’ in the fashion of the law o’f larceny, for example, hy
threatening punishment to him who steals a telev1s19n set” but instead deters in the
way branding a television set with the social security number qf the owner detefs
by making the set a less attractive object of larceny because of its decreased rgﬁal;:
value in the hands of anyone except the branded owner. A television set may still
stolen, “[bJut at least the effort to depreciate its worth makes it less of an incite-
ment than it might be. A criminal court system functioning without an exclusionary
rule, on the other hand, is the equivalent of a government purchapmg agent paying
premium prices for evidence branded with the stamp of unconstitutionality. AT-
sterdam, Perspectives on the Fourth Amendment, 58 Minn. L. Rev. 349, 431-32 (1974).

When the deterrent rationale is so understood, it is clear that law enforcement
officers would not have the same incentive to observe the requirements of the
Fourth Amendment were there no such rule. To put the case in the terms used by
the Court in Janis, where the Court equated judicial integrity with deterrence, to
admit the illegally seized evidence would encourage Fourth Amendment vu?latlonii
Evidence of the truth of this pro;fgositi%n-—\gu;}l seems nearly self-evident—is foun
in Professor Kamisar’s account of reaction app. )
m“'l‘he heads of several police departments . . . reacted to the adoption of the ex(i
clusionary rule as if the guarantees against unreasonab}g sea;'ch,,tind“sexzure ha; d
just been written.” Kamisar, Is the Exclusionary Rule an Illogwal or “Unnatura
Interpretation of the Fourth Amendment?, 62 Judicature 66 (1978). -

He found that one of the most common complaints of the law enforcement offi-
cials after Mapp was that the application of the exclusionary rule would require the
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police to change their policies wi : i i

se;‘\;e tt;?r thtz first timepthe requirtehmree:fse?)tf t(})mes ?orgi']te}f er]r(\jerssrzr:lerr?f in short, to ob-

right ofeae):::;rl;t' th?tdt?e exclusionary rule is regarded as a personal constitutional

when the Crir 1;}21 de. endant to have items illegzliy taken from him suppressed

e meyt r % ered in evidence and returned to him, it of course is not subject t
gment by Congess. And to the extent that the rule is grounded in the {iudici?

h !
tC}:)eurrtu ?ede;rx‘s)lo:s] of t}(;e last several years, the remaining deterrence rationale for
eliminat,e o gegtiicltnt }f;s:;g(;g, IIT‘S e(%l}ialt]y 1?con?istent with congressional action to

_ ' - for that rationale holds nothing 1
ﬁ):s}r:éioor;ir); hrutlet }e:lone gives law enforcement officials the incegtiszstcg}?aabr}dzhst E}}::
s that the Fourth Amendment places on their conduct. Only if the);‘e: is

al proscriptions lend the most eloquent support to that proposition. If there is no

exclusionary remedy, the constitut; i i
purposes thore medy, the righst.l utional right will not be observed and for practical

Il )
THE STANDARDS PRESCRIBED BY S. 101 WOULD IMPERMISSIBLY CURTAIL THE
EXCLUSIONARY RULE

S. 101 contemplates limitin i
. ( g the exclusionary rule in federal i
lev;}:écmhertll;exie }tmﬁve been “}ntentiongl” or “substantial” vi(?la}giruorf: egfl r;;isetg‘ocjff}f
by e ment. n Ge Same vein, a special federal task force on violent crime named
. ey General has very recently recommended that the rule not be appli-

conformed to the Fourth Amendment. Fi
“ . urth nent. Final Report of the Attorne !
p;)erscsei(;):s X;osl;r;t (QDertl'e, Recommendation 40 (August 17, 1981). Wh%’leGﬁ::iei’\‘/?ésa'Il‘is):f
fon g phof son l:a dustices suggest a recept{vity to consideration of some such limita-
A0rs e &x Jsxonary rule. see, eg., {Jmted States v. Ceccolini, 435 U.S. 268, 281
il thangth’e C cor;c'urrmg), nothing in those expressions suggests that.Coné’ress
hay or than t indi(::l:ai étgelf is fre_e tq efcht the limitation. And the Court as a whole
s willlmgn g Iet éts own inclination to alter constitutional doctrines, much
The caengness ao p:a-opoc:)x;gnrtesosfdseﬁ{](;alc‘c’)vnst]i(tiut@gnul remedies for its beneﬁt,.
"he . . ou ituti
validity of such leglslatiop do not support it. Inci)r?e"l,ins: gg()cgsg: tt};::e c(g:tfxt';trlg: ?‘il

; h .
n which a law enforcement officer acted properly—not just reaosnably or in good

I > .
In another set of' cases, to which we have already adverted, the currerit Court has

co?pli?{mes the removal.

Inally, in another line of cases the S i

ol upreme Court has declined

! ::rl-(z'za?ile:vmio:)vhrir:) ot::ae tt(z)se}:) rrna%e of evidence in a criminal Lﬁieeﬁ%&%pg tg]ne tfinx(;
v , rovide an incentive for di i ’ i

substan.tlve rules. See, e.g, United States v. Havens, 446 l?_;.esg.ra(ri%g](% (ti}llligl;?l(;eggizgg
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preme Court has made the judgment that the deterrence of police misconduct would
not be increased by application of the exclusionary rule.!

These three lines of cases——(1) refusal to give retroactive effect to the exclusionary
rule where substantive constitutional rights change, (2) refusal to extend the exclu-
sionary rule to forums of marginal deterrent value, and (3) refusal to apply the ex-
clusionary rule where the violation is too remote from the use to be made of the
evidence-—do not support the drastic curtailment of the exclusionary rule contem-
plated by S. 101. They indicate rather that the Court has tailored the exclusionary
rule to those circumstances where a deterrent function will be served. S. 101, by
contrast, would curtail the exclusionary rule without regard to the deterrent func-
tion of the rule.

Even if one assumes that the Supreme Court would be inclined to adopt standards
for the application of the exclusionary rule such as those contained in S. 101, Con-
gress lacks the authority to do so. The Supreme Court has not adopted the stand-
ards set forth in S. 101.2 The Court has not invited Congress to change existing Su-
preme Court doctrine along the lines of S. 101. Enactment of S. 101 would thus con-
stitute an attempt by Congress to restrict a remedy that the Supreme Court has
held to be required by the Constitution. S. 101 would also dilute this remedy by al-
lowing the fegeral district courts to engage in an amorphous balancing act to deter-
mine when this remedy is to be available. In the absence of a declaration by the
Supreme Court that Congress has the power, we are aware of no Constitutional au-
thority that would allow Congress to restrict directly judicially created remedies
mandated by the Constitution. We submit that enactment of S. 161 would constitute
a particularly serious challenge to the separation of powers extending far beyond
the perimeters of the Fourth Amendment. As previously noted, even under Section
5 of the Fourteenth Amendment, which does give the Congress power to legislate
concerning remedies for violations of constitutional rights, the Court has stated that

“Congress’ power under §5 is limited to adopting measures to enforce the guaran-
tees of the Amendment; § 5 grants Congress no power (o restrict, abrogate, or dilute
these guarantees.” Katzenbach v. Morgan, 384 U.S. 641, 651 n. 10 (1966) (italic

added).
When S. 101 was introduced, the sponsor invoked several constitutional provisions

as sources of authority for congressional action.

“The Constitution vests Congress with the power to ordain and establish inferior
courts, U.S. Constitution, article III, section 1; to make regulations and establish ex-
ceptions with respect to the appellate jurisdiction of the Supreme Court, U.S. Con-
stitution, article III, section 2; and to make all laws necessary and proper for carry-
ing into execution the powers granted the Federal Government by the Constitution,
including those granted the courts, U.S. Constitution, article I, section 8. It is gener-
ally conceded that Congress has the power to establish rules for the admissibility of
evidence in Federal courts. [Citations omitted]. Congress has recently exercised this
authority bg' passage of the Federal Rules of Evidence, 88 Stat. 1929 (1975).” 127
Cong. Rec. S. 153 (daily ed. Jan. 15, 1981).

The specific constitutional provisions that are cited seem, on their face, off the
point. As for the congressional power to prescribe rules of evidence, a power that
one may fairly concede through no constitutional text can be cited for it, it is
enough to say, at the risk of banality, that such a power, like any other congression-
al power, is exercised in subordination to specific constitutional limitations, includ-
ing in particular those of the Bill of Rights. That Congress may prescribe rules of
evidence does not mean, for example, that it is free to make a criminal defendant a

compellable witness in his own trial.

II1. 8. 751 18 UNCONSTITUTIONAL BECAUSE IT ELIMINATES THE EXCLUSIONARY RULE AND
FAILS TO PROVIDE ANY EFFECTIVE ALTERNATIVE REMEDY

S. 751 would eliminate the exclusionary rule entirely and would instead provide a
limited damages remedy against the United States and authorize disciplinary action
against offending law enforcement personnel. It thus tries to take advantage of the

' We do not discuss the recent Supreme Court cases on the standing requirements of the
Fourth Amendment as these do not bear upon when the exlusionary rule may be a gsli?iig'?g)t

rather who may ask to have the rule applied. See, e.g., Rakas v. Illinois, 439 U.S.
2 This much at least is transparently evident: if S. 101 were current Supreme Court law, en-
actment of the legislation would be entirel superﬂuous. It is thus entirely clear that the pur-
se of S. 101 is to curtail the Supreme Court’s application of the exclusionary rule. Senator
eConcini said as much in the introduction of his bill: “It [S. 101] would define and limit uppli-
cation of the exclusionary rule in Federal Courts.”” 127 Cong. Rec. S. 152 (daily ed. Jan. 15, 1981)

(italic added).



40

fi‘f)l;f:féuy po;i)ular deterrept rationale for the exclusionary rule—and what that ra-

fron, wouml?lybeeastalg(ggdtg :irgtply, z.g., ’IEhat some other remedy might be substituted

se;\eral e e errent. The effort is plausible, but it fails. It fails for
irst, it ignores the fact that i i

thg:xgé\t and. to somt ok atale ac:tr’ls;(::r:ttixﬁns other than deterrence have been

ruie. Even if the Supreme_ Court has so far denigrated the idea that a defendant in a

recognized by this Court since Wolf.” Id. at 652
The Court might conceivabl ‘persua :

y be persuaded some day that th jority i
glzsnv:;c::rllg yvher’xr ;hey spoke of the “obyious futility"” of);elying 06:1 I:rfglo:ézeg; g‘}’fé’:’
o excl axlcl)lx;. ; e (;nere explicit provision by Congress of remedies of the very sort
should or would ‘;‘gongg::l?}lgezx'%l};eeﬁ;scgggt}f Itl'ot pclslisuasive bLoh o that the court

' : [ itutional law to which i i
considerable part, by its ﬁndmg that it was futile to depend tavr}: lscll;lcixt IZ?nseldeii’sm e

little or nothing to what we assume is already the law and so cannot conceivably be

regarded as an ade i i
thind poaps an a quate substitute for the exclusionary rule. We expand on this

A. The inadequacy of the S. 751 damage remedy

We first discuss the problems intrinsj
L ! ( Insic to any d
$§§(te ;/;olagqns and then highlight those aspegts gfr‘n Sif Sre %ﬁdﬁaf'gagg 1:32913m§1;d£
e 1t petclary nadeqite” i
°medy lor Yourth Amendment violations is b i i
because of the difficulty of valuing the impairment of tlfne (;lrilggr;:tsb et}lxzeth“?)?::}?

f’)lr(;)pcearg;.3 V&",l'::t arel 'th? damages to be awarded where a police officer without proba-
brie s ’o A 3' po lt(:j y and courteously, proceeds to scrutinize the contents of a
caoase or Ic)o :l‘se atnb finds nothing compromising? Absent reasonable or probable
Fodse, pyaie uti y the law enforcempnt officer would be in violation of the
agon op en ;nen , yet it is hard to conceive of any practical way to calculate dam-
dollar B Onnvas1}<l)ns of the right of privacy. How is a jury supposed to put a
clens: widre o su<1:. an intangible as invasion of privacy? Perhaps the answer is
damége he suffeie%o i;ceto.fﬁce.r has conducted himself so politely and courteously, no
the Foureh atered. ut if this is the case, then in most cases involving violations of
only rarely mem ;)nei!;l) b r:)or ?ja::]ages w1g be awarded simply because police officers
of’It‘heir Guiing age or destroy property wantonly in the execution
vasi}:)f) I;?llx)r(;t;1 Azi‘n;ndment does not limit its protection to security from physical in-
opgn of & su%h d property by law enforcement officers or even principally concern
the Tight bfus p yslxcal harms. On the contrary, the Fouth Amendment speaks of
is quiont of ! t(}?n pte(gﬁ.e to be secure in their persons, houses, papers and eff ects.” It
right of px'ivacya thatlsi:lzﬁll;gts;ztoigll; hgrg;%};t' Otfhthe 5? optl)e o o pecure! defines a
person and possessions left intact. The fact that itairx; haid t?)ri)u?gahfiotl(l)a:l %‘gu:eng:
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what privacy is worth does not mean that privacy is worth nothing. And a damages
remedy that does not compensate for invasions of privacy apart from physicial
injury to body or property will be ineffective in deterring police misconduct that im-
pinges upon the interest in privacy.

Thus, in the absence of extreme police misconduct there is good reason to suppose
that the damage awards in most cases would be minimal and, thus, of minimal de-
terrent value. And, of course, because damage awards would be small, the incentive
to sue would also be minimal, thus further reducing the deterrent value of the dam-
ages remedy.

There are other reasons why few damage actions are likely to be brought. Many
of those who would be most likely to bring such actions live, at best, in uneasy ac-
commodation with the enforcement officers whom they would be accusing of wrong-
doing in any such action. Moreover, if convicted and imprisoned, the prospective
Fourth Amendment plaintiff would be in the hands of the authorities—if not those
who violated his rights, then, certainly in the view of the convict, their close col-
leagues. There is bound to be fear of reprisal. See Geller, Enforcing the Fourth
Amendment: The Exclusionary Rule and Its Alternatives, [1975] Wash. U. L. Q. 621,
692 (1975). Additionally it seems likely that many claimants would be subject to
pressures to waive their right to damages in the plea bargaining process.

Professor Amsterdam has described the institutional disincentives for an accursed
party to pursue a damage remedy against law enforcement officers:

“Where are the lawyers going to come from to handle these cases for the plain-
tiffs? Gideon v. Wainwright and its progeny conscript them to file suppression mo-
tions; but what on earth would possess a lawyer to file a claim for damages before
the special tribunal in an ordinary search-and-seizure case? The prospect of a share
in the substantial damages to be expected? The chance to earn a reputation as a
police-hating lawyer, so that he can no longer count on straight testimony concern-
ing the length of skid marks in his personnal injury cases? The gratitude of his
client when his filing of the claim causes the prosecutor to refuse a lesser-included-
offense plea or to charge priors or to pile on ‘cover’ charges? The opportunity to
represent his client without fee in these resulting criminal matters?”’ Amsterdam,
Perspectives on the Fourth Amendment, 58 Minn. L. Rev. 349, 430 (1974).

The institutional obstacles to suit under a damage remedy such as S. 751 are not
limited to those accused of crimes. Some of the more severe disincentives to sue for
violations of the Fourth Amendment are common to both suspects and wholly inno-
cent citizens. Thus, a jury is very unlikely to make a significant damage award to
police misconduct victims who are in fact (or by virtue of their position as plaintiffs
merely appear to be) criminal suspects. The sympathies of the jury will most likely
lie with the law enforcement. officers, who were after all engaged in doing their job.

“A defendant policeman in a section 1983 action may benefit from the image of
authority and respectability evoked by his office . . . On the other hand, the plain-
tiff's reputation, if not already sullied by a criminal recorded, may be called into
question simply because the case arises from a confrontation with the police. Final-
ly, juries may be prejudiced against some plaintiffs because of their race or uncon-
ventional lifestyles.” Project, Suing the Police in Federal Court, 88 Yale L. J. 781,
783-84 (1979).

There is no doubt that in this type of litigation, the defendant would seek to intro-
duce evidence of the crimes on account of which the plaintiff was searched and his
property seized. No doubt the defendant would seek to introduce evidence of suspi-
cious or unorthodox behavior by the plaintiff. And, indeed, under a damage remedy
these would be legitimate issues, as they are relevant to the issue of whether the

law enforcement officers had probable cause to conduct the search or seizure. The
jury would thus most likely conclude that the plaintiff is a rather unsympathetic
sort seeking to harass those charged with crime control.3 And, as noted by Professor

3 As stated by one commentator:
“The reasons why the victim of the unconstitutional search and seizure so often loses his suit

while the defendant-policeman prevails are numerous. The first and most important reason is
that the claimant who has been charged with or convicted of crimes is not likely to evoke the
jury's sympathy, particularly after the defendant-policeman explains that he was only trying to
protect society. Even if the claimant has not been criminally charged, he will not be a sympa-
thetic figure to the average jury if, as most victims of police illegality, he is part of America's
lower class. Second, the jury bias in favor of a policeman often allows the policeman successfully
to lie his way to victory by fabricating a story of adherence to constitutional requirements
during the search and seizure.” Geller, Enforcing the Fourth Amendment: The Exclusionary
Rule and Its Alternatives, [1975) Wash. U.L.Q. 621, 692-93 (1975).
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Amsterdam and others, the plaintiff /f»‘ould be up against a team of professi i
;ﬁﬁlgators and testifiers, making t}ie practical obstacles to recovery gll busts i(;x:?xlpgxl'-
The specific damages provisi,o/ns of S. 751 exacerbate these inherent difficulti
with the damages ren}‘edy. Myt egregiously, the damages that may be recovereltli :;:tsa
limited to those for “actuei physical personal and . .. actual property damage.”
Thus, by its very terms S.- 751 precludes damage awards for impairment of the prin-
cipal interest protected by the Fourth Amendment—the interest in privacy.

Given this limitatica on the type of damages that may be recovered, indeed, S.
751 scarcely expands existing rights of citizens to be compensated by the United
States for abusive practices of its law enforcement officers. Under the Federal Tort
Claims Act, one can already sue the United States for assault, battery, false impris-
onment, false arrest, and other common law torts resulting in injury to body or
property. See 28 U.S.C. §§ 2674 and 2680; Norton v. United States, 581 F.2d 390 (4th

Cir.), cert. denied, 439 U.S. 1003 (1978). The only expansion in the availability of.

damage awards provided by S. 751 is to that segment of cases in which serious
injury has been inflicted on a person’s body or property in violation of the Fou(r)"?li
ﬁ;ﬁxgdtgﬁngfbgg ina n;anner t};at f(ti‘id no’} }ilnvolve any recognized intentional or neg-
aw enforcement officer. it i e
toshy‘_;vsolthesize o enfor r ere may be such cases, but it is an casy
8. exacerbates the problems that are inherent in any damages remedy b,
ping the permissible award at $25,000 for actual and puzlxitive adgamages Lfbml{iﬁzg-.
The $25,000 qeﬂmg would deter suit. Twenty-five thousand dollars is not a lot of
money for which to gamble the kind of costs (and attorney fees unless tie case were
taken on a contingent basis) that are associated with suits against the United States
in federal court and that would presumably be borne by the plaintiff if he lost.
While S. 751 permits the court to award claimants attorney’s feez, and thus super-
ficially appears to provide incentives for lawyers to represent claimants, these in-
gentxves are negligible. Under 28 U.S.C. §2678, which is expressly applicable to
t}allmage claims under S. 751, an attorney may not charge his or her client more
an 25 percent of any judgment rendered or more than 20 percent of any settle-
ment. This percentage limit on attorney’s fees means that the absolute maximum
3n attorney may charge is $6,250 in a judgment and $5,000 in a settlement. As
g}?nage avygrdssupdpr S. 751 in the vast majority of cases are likely to be below the
$27,000 ceiling,® it is clear that many claimants (who are likely to be poor) would
have grave difficulties securing the services of able cotinsel.

B. The disciplinary remedy
S. 751 contains a section that provides: ‘

6"’

) An investigative or law enforcement officer who conducts a search or seiz i
violation of the United States Constitution shall be subject to appropriate ;ilscl;;r)(leirzg
in the discretion of the Federal agency employing such officer, if that agency deter-
mines, after notice anq hearing, that the .officer conducted such search or seizure
lacku}g a good falph belief that such search or seizure was constitutional.”

This provision in effect vests discretion in the federal agencies to discipline per-
sonnel who commit violations of the Fourth Amendment. To our knowledge, the fed-

eral agencies already have such discretion and thus thi isi 1zi isci
plinary measures adds nothing new. is provision authorizing disci

IV. THE STANDARDS PRESCRIBED BY S. 101 ARE INEQUITABLE, UNADMINISTRABLE AND
WOULD UNDERMINE THE DETERRENT FUNCTION OF THE RULE »

When the inadequacy of the proffered substitute remedies is lai

] : of S. 751 is laid b
all tttl:aat rtl‘eed be said has been said, both as a matter of constitutional l:aw z]nd aa; e:;
matter of policy. The inadequacy of the S. 751 remedies demonstrates that the bill

4 In Professor Amsterdam’s words:

‘“Police cases are an unadulterated investigative and litigative nightma; i
Poli ) I ) tmare. T
Egl;:ve ".}\n aélyt}tlnb%nal involves a commitment to the most frus%rating Blg‘ld thanklesgligé%l ?:'lortlt“;
know. e idea that an unrepresented, inarticulate, prosecution-vulnerable’ citizen can
nat (;_ t;:‘: case against a team of professional investigators and tesifiers in any tribunal beggars

ﬁ . 1:\{eu in a tribunal hqvu;g recognized responsibilities and some resources to conduct inde-
g::e en 1lrtlivis:1gatlon, a plaintiff without assiduous counsel devoted to developing his side of the
cas xou ) utterly outmastered by the police. No, I think we shall have airings of police
s rches and seizures on suppression motions or not at all.”” Amsterdam, Perspectives on the

o;;ggeAszﬁéz;ime;t, 5t29 l\%lhx;rtl.th. Rev. 349, 430 (1974). '
indica _the average award in Fourth Amendment suits br

U.S.C. §1983 was $5,723. Project, Suing the Police in Federal Court, 88 Yale L. J.o’;ngI},]%g!;“(ile;?g)g

-
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does not pass constitutional muster and that, in addition, there are the soundest of
policy reasons for not enacting it.

Concerning S. 101 a few additional words are appropriate. For even if the question
of its constitutionality were closer than it is, there would be independent reasons for
not enacting it.

Adoption of the standard set forth in 5. 101—i.e,, the requirement that there be a
“substantial” or “intentional’” violation of the Fourth Amendment if the exclusion-
ary rule is to be applied—would preclude application of the rule to cases where the
invasion of Fourth Amendment rights, although not intentional, was reckless, gross-
1y negligent, or negligent unless it was “gubstantial.” & As “intentional” and “‘sub-
stantial” violations of the Fourth Amendment are alternative thresholds for appli-
cation of the rule under S. 101, we shall first address the two standards separately.

A. The intentional and substantial standards of S. 101 are not calculated to further
the purposc of preventing Fourth Amendment violations

Proponents of S. 101 probably mean to reserve the term of “intentional violation”
for those cases where law enforcement officers intend to conduct a search and sei-
zure in violation of the Fourth Amendment or where the search and seizure is based
on erroneous and unreasonable factual premises. This meaning of the term “inten-
tional violation” would, under S. 101, severely curtail the exclusionary rule and (not
surprisingly) finds no support, in the decisions of the Supreme Court.

Restriction of the exclusionary rule to those violations that are a product of a con-
scious desire to jgnore the Fourth Amendment would seriously undermine the deter-
rent function of the rule. It would remove the incentive of law enforcement officers
to educate themselves in Fourth Amendment jurisprudence. It would encourage
them to make warrantless searches where they believed that a warrant might be
required but were not sure.

There is no doubt that negligent, grossly negligent and reckless violations of the
Fourth Amendment can be deterred and that the exclusionary rule can serve its
deterrent function in these cases as well as in cases of intentional violations. Faulty
though his comprehension of the nature of the deterrent function of the rule may be
(p. 13, supra), Justice Rehnquist understood this much when he wrote in Michigan
v. Tucker, 417 U.S. 433, 447 (1974), that “the deterrent purpose of the exclusionary
rule necessarily assumes that the police have engaged in willful, or at the very least
negligent, conduct which has deprived the defendant of some right.”

To preclude application of the exclusionary rule where the violation is not inten-
tional is to place a premium on a law enforcement officer’s ignorance of the Consti-
tution. In effect, then, S. 101 would reward a law enforcement officer’s ignorance of
the Constitution by precluding application of the exclusionary rule where a nonsub-
stantial violation is not intentional.” S. 101 would implicitly encourage negligent
and reckless police conduct in arrest, search and seizure.

Like the “intentional” standard, S. 751's alternative threshold of “substantial”
v%)olation is also seriously deficient in its protection of Fourth Amendment rights. S.
101 states:

“In determining whether a violation is substantial for the purposes of this section,
the court shall consider all of the circumstances, including: (1) the extent to which
the violation was reckless; (2) the extent to which privacy was invaded; (3) the
extent to which exclusion will tend to prevent such violations; and (4) whether, but

6 A “substantial” violation is further defined in S.'101 by a, four-prong test that includes con-
sideration of whether the violation was “reckless.” Recklessness is generally considered in crimi-
nal and tort law a lower threshold of intentionalit{ than “intentional.” Because “recklessness’
is but one prong of a four prong test defining substantial, it is evident that some “reckless”
violations of the Fourth Amendment may ultimately be deemed not “substantial” and therefore
in those cases S. 101 will preclude application of the exclusionary rule.

7 As noted by Professor Kaplan (who is by no means a friend of the exclusionary rule) in con-
nection with a proposed “inadvertence” exception to the exclusionary rule:

“There are, however, basic problems with such a modification of the rule. It would put a pre-
mium on the ignorance of the police officer and, more significantly, on the department which
trains him. A police department dedicated to crime control values would presumably have every
incentive to leave its policemen as uneducated as possible about the law of search and seizure so
that a large percentage of their constitutional violations properly could be labeled as inadvert-
ent. Nor would it suffice further to modify the rule and require that the police error be reasona-
ble as well as inadvertent. While such a standard would motivate a police department to insure
that its officers made only reasonable mistakes, it is hard to determine what constitutes a rea-
sonable mistake of law. ﬁloreover. the exclusionary rule is already held ina plicable where a
policeman makes a reasonable factual mistake.” Kaplan, The Limits of the xclusionary Rule,
26 Stan. L. Rev. 1027, 1044 (1974).
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fqr thq violation, the things seized would have been discovered; or whether the rela-
tionship between the things discovered and the violation is attenuated.”

Presumably, this four-part test requires the court to balance each of the four fac-
tors in determining whether the violation is substantial and thus whether the exclu-
sionary rule ought to apply. The most striking feature of the ‘“substantial violation”
standard (and perhaps its most radical departure from existing Supreme Couri doc-
trine) lies in the fact that it would delegate a whole series of highly speculative fac-
tual inquiries to the lower federal courts.® Deciding whether a violation was reck-
less, deciding to what extent privacy has been invaded, deciding to what extent ex-
clusion would' prevent such violations and deciding whether ‘“but for” the violation
the things seized would have been discovered each is a highly speculative meta-
physical inquiry. Quite apart from the fact that the Supreme Court has not adopted
the standards set forth in S. 101, it has neither delegated authority to nor required
the lower federal courts to make such fact-oriented inquiries, and we doubt that it
would ever do so. The “substantial violation” standard of S. 101 vests almost com-
plete discretion in ‘the lower federal courts to make factual decisions on each of the
four factors. The ‘‘substantial” violation standard even fails to specify the thresh-
plds for gach of the four considerations. For instance, in ruling upon the admissibil-
ity of evidence does a substantial invasion of privacy counsel exclusion? A direct in-
vasion of privacy? A serious invasion of privacy? A perceptible invasion of privacy?
One can ask the same questions about the degree of recklessness required to counsel
exclusion under S. 101.

In addition, S. 101 fails to establish who has the burden of proving the (indetermi-
nate) levels for each of the four factors. Moreover, the substantial violation standard
vests almost complete discretion in each federal district judge to decide what
weights to assign to gac;h of the four prongs. In addition, as the four considerations
are hardly fungible, it is not readily apparent how a court should perform the bal-
ancing of all four considerations. How does one balance an indeterminate level of
recklessness against an undefined degree of invasion of privacy? In its broad grant
of authority to the lower federal courts, the “substantial” violation standard leaves
each federal district judge free tc consider “all of the circumstances.” We submit
that enactment of the “substantial” violation standard would result in a broad spec-
trum of differing views on the scope of the exclusionary rule; it certainly would not
result in anything close to a recognizable rule of law.

B. S. 101 would impair the efficient administration of justice

Quite apart from the fact that the “intentional” and ‘‘substantial” violations
standard of S. 101 is unintelligible and incapable of being applied in any manner
that would even remotely resemble a rule of law, S. 101 would have harmful effects
upan the efficient administration of justice. S. 101 would require complicated factual
inquiries at suppression hearings. It would require an investigation of the officer’s
state of mind to determine whether a violation was intentional or reckless. It would
require a factual inquiry into the extent to which privacy was invaded. Indeed, S.
101 offers the worst of all possible worlds in terms of judicial administration. First,
it would require the courts to disregard 80 years of precedent on the exclusionary
rule and to start defining the scope of the rule from scratch. The imponderable fac-
tual inquiries required by S. 101 would compound congestion and delay problems in
the courts. Massive litigation would result as defense attorneys sought to exclude
evidence under S. 101. Ironically, the appellate courts would not be able to provide
much guidance to the lower courts because S. 101 prescribes an extremely fact-ori-
ented standard, and the authority of the appellate courts extends only to declaring
decisions to admit evidence clearly erroneous as a_matter of law. The inability of
‘the appellate courts to give guidance to the lower federal courts on the interpreta-
tion of S. 101 would increase litigation simply because the uncertainties contained
in F§ tll?l will noé bfociispelled for many years.

Futhermore, S. would direct judicial inquiry away from the substantive re-
quirements of the Fourth Amendment, away from adjudi);:ation of the guilt or inno-
cence of the suspect and towards an investigation of the law enforcement officer’s
state of mind. As a result, the courts would be burdened with yet another fact-
finding duty. And the difficulties that the courts would face in resolving the rele-

8 The high incidence of uncertainty and speculation in the standards set forth in S. 101 i
acc'lde:nt.héf 881, 93d C,x,mg.., 1st Sess. (1973), which was a precursor to S. 101 and w}lzrilch'conu;isngg
a similar “substantial” violation threshold for application of the exclusionary rule, was explicit-
ly designed to give the courts greater latitude in decisions on admissibility of evidence.
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vant factual issue would be imposing, if not insuperable.? For example, there is no
doubt that S. 101 would increase fabrication by law enforcement officers seeking to
secure the admission of evidence. What law enforcement officer is likely to give tes-
timony indicating that his invasion of an individual’s Fourth Amendment rights
was intentional or reckless?

CONCLUSION

Over the years, the excusionary rule has been subject to criticism by law enforce-
ment officers and by some judges and commentators. 8. 101 and S. 751 represent
attempts to repair some of the asserted shortcomings of the rule. If enacted, howev-
er, neither would repair any such shortcoming, but instead both would strip the ex-
clusionary rule of the value it now has as deterrent and as guardian of constitution-
al rights and judicial integrity. The exclusionary rule as it stands now is a fairly
simple rule to apply. It is readily understandable to police officers and judges. Many
of the criticisms leveled at the exclusionary rule concern not the rule but the sub-
stantive commands of the Fourth Amendment as these have been interpreted by the
Supreme Court.

“As Senator Robert Wagner pointed out in the 1938 New York State Constitution
Convention ‘All the agruments [that the exclusionary rule will handicap law en-
forcement] seem to me to be properly directed not against the exclusionary rule but
against the substantive guarantee itself . . . It is the [law of search and seizure], not
the sanction, which imposes limits on the operation of the police. If the rule is
obeyed as it should be, and as we declare it should be, there will be no illegally ob-
tained evidence to be excluded by the operation of the sanction.

It seems to me inconsistent to challenge the exclusionary rule on the ground that
it will hamper the police, while making ‘no challenge to the fundamental rules to
which the police are required to conform.”” Kamisar, Is the Exclusionary Rule an
“Illogical” or “Unnatural’ Interpretation of the Fourth Amendment?, 62 Judicature
67, 73 (1978).

There are those who claim that the exclusionary rule prevents the courts from
bringing criminals to justice. Factually, that seems not to be the case in any signifi-
cant sense. (Pp. 1-3, supra.) Moreover, it is not the exclusionary rule that creates
whatever obstcles there are to full enforcement of the criminal law; it is the Fourth
Amendment itself—a constitutional provision that quite consciously makes the work
of law enforcement officers more difficult in order that all of us may be free from
unreasonable searches and seizures.

TESTIMONY OF PROF. WILLIAM GREENHALGH, GEORGETOWN
UNIVERSITY LAW CENTER, ON BEHALF OF THE AMERICAN
BAR ASSOCIATION, ACCOMPANIED BY LAURIE ROBINSON, DI-
RECTOR, CRIMINAL JUSTICE SECTION, AMERICAN BAR ASSO-

CIATION

Mr. BERMAN. Our next witness is Prof. William Greenhalgh. Pro-
fessor Greenhalgh is testifying on behalf of the American Bar Asso-

ciation.
He is currently a professor of clinical law at Georgetown Univer-

sity Law Center, director of the E. Barrett Prettyman fellowship
program, and chairperson of the ABA’s Criminal Justice Section.
He is a former prosecutor and a former Assistant U.S. Attorney for

9 As stated by Professor Kaplan: ‘‘There is a more serious problem with exempting searches
made through . inadvertent errors of law from the exclusionary rule. To do so would add one
more factfinding operation, and an especially difficult one to administer, to those already re-
quired of a lower judiciary which; to be frank, has hardly been very trustworthy in this area. It
is difficult enough to administer the current exclusionary rule, since police perjury can, and
often does, prevent accurate findings of fact. So long as lower court trial judges remain opposed
on principle to the sanction they are supposed to be enfercing, the addition of another especially
subjective factual determination will constitute almost an open invitation to nullification at the
trial court level. In order to suppress evidence, the trial judge would have to find evidence of the
officer’s state of mind which would be generally difficult to come by apart from the officer’s self-
serving and generally uncontradicted testimony. And since the necessary finding requires proof
that a policeman actually has engaged in a criminal act, the defendant’s burden of proof would
be increased, as a psychological or perhaps even as a legal matter.” Kaplan, The Limits of the
Exclusionary Rule, 26 Stan. L, Rev, 1027, 1045 (1974).
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the District of Columbia. He is accompani i
i . panied by Ms. L in-
30111), d;rector éf thehA{BA Criminal Justice Sectign. # Laurle Robin
rofessor Greenhalgh, we will incorporate your written state-
mei')nt ;nto our record. Why QOn’t you share your thoughts with ause‘?
", rofessor GREENHA!..GH. First of all, we would also like to entei'
into the record the brief that the American Bar Association filed as
amicus curiae in Illinois v. Gates,? dealing with our opposition to
thi/[ gocgi faith exception.
r. BERMAN. The ABA has filed an amicus brief in thi ?
Professor GREENHALGH. Yes; i or dealing with thi
bt ogton es; the first time ever dealing with this
%/Ir.fBERMEN. Interesting. Congratulations.
_ Professor GREENHALGH. As an aside, before I start I don't k
if _mecrlnbers of the s.ul.)committee know that your cha,irmarrl1 hasn 2::
cAelve | a very prestlglous award as the recipient this year for the
n\iﬁzﬁlcan Horsemen’s Protective Association last December.
. at relevance that has to criminal justice in some of these mat-
e}x;s seexﬁxs to escape us, but it was one of those delightful evenings
a’e :r:h;tehc;halrénan and I were remin_iscing about some other bat-
tes that h: ve been fought before this subcommittee over in the
Mr. Chairman, I would like to talk i
r 1an, enerally ab -
cexF"r;lnt;g ofvexl‘?lgt}}llt on the exclusionaryg;ules. ¥ about the isgue.con
irst of all, there are seven exclusionary rules, the enforcem
g}f; w{}lc_lz is the avowed and singular duty of the Supreme Coeurte r;?
% \ nited States. Four of those are constitutionally predicated.
o Mey are the. 4t2h arr_lendment, which is at issue here today, as far
as tappdv. Ohio,? which through the operation of the 14th amend-
?I‘r;'z a;_lf the due process clause made it the law of the land.
0 de ifth amendment in t_wo categories: Miranda,?® in 1966, and
% g ue process clause, starting with Brown v. Mississippi 4 in 1936
i c_aretils one other constitutionally predicated exclusionary rule;
the llS, e invocation of the sixth amendment assistance of coun:
l clause, which the Supreme Court found in 1964 under its Feder-
zlla :X;;e;wsorly tpow.er ]1‘; ﬁlasszah,“" and then made it the law of the
ear later in McLeod v. o 6 i
BrIeweg year jaber in U 196'3797 . v. Ohio ¢ and has reaffirmed that in
ncidentally, the eighth circuit reversed Tony Willi i
. , : illiams’ -
pllfn flox: the sec_onq time, and if I were a bettigg person,swlcl(i)?}rlgs
;egl%aa 131;3:1% fDlst?ct: of Colgr?bia, I am sure the State of Iowa will
certiorari an 144) i
ar%lllledtlslometime tloran & am sure Brewer v. Williams will be
e three statutory rules of exclusion are based on ¢ i
- . . . on
rplemakmg and legislative authority. One is the integll).::::i(t):lil:ri
given by the Supreme Court of rule 5 of the Federal Rules of

; Em’ronjs NOTE.—See 103 S.Ct. 2317 (1983).
: gglxn's Non-:.—i?’? U.S. 543 (1961).
ITOR'S NOTE.—Miranda v. Arizona, .
* EiTor's NoTE—297 U.S. 298 (1936). 384 US. 436 1966
: Massta{z v. United States 377 U.S. 201 (1964).
; Epitor’s Note.—381 U.S. 356 (1965).
EpiTor’s NoTE.—430 U.S. 387 (1977),
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Criminal Procedure dealing with the McNabb-Upshaw-Mallory®
rule concerning prompt presentment without unnecessary delay.

The second one is an interpretation by the Supreme Court under
title 18, U.S.C. section 3109, in Miller v. United States® in 1958,
which deals with the announcement of authority and purpose
before breaking and entering in the execution of warrants.

Last but not least is the one dealing with the National Wiretap-
ping Act, which Congress recodified as part of the old Federal Com-
munication Act in 1968, whici is title I of the Omnibus Crime
and Control Act of 1968, commonly known as title 18, U.S.C. sec-
tion 2510, and those that follow.

Seven rules of exclusion: four constitutionally predicated; three
statutorily or rule predicated. Along with that there are seven ex-
ceptions to the warrant clause in the fourth amendment. This was
previously alluded to by the speaker just before me.

Interestingly enough, from a professorial point of view, one of
the easiest ways to teach that is to follow Justice Potter Stewart’s
decision in the Charles Katz '° case in 1967; to wit, all searches
and seizures without judicial process are per se unreasonable
except for seven carefully defined exceptions.

They are as follows: a search incident to a valid arrest; plain
view; after plain view you have the automobile exception; then the
inventory search; exigent circumstances; border searches; and last,
consent.

One that the Justice Department has been reaching for is this
particular one which is somewhat offensive; that is, good faith ex-
ception. I will devote some time to that in just a few minutes.

It might be interesting for the subcommittee to know that the
Supreme Court of the United States, since 1914 in Weeks v. United
States,!! has interpreted the fourth amendment 1¢3 times. I can
break that down as follows:

Between Weeks and Wolf v. Colorado,*® that is between 1914 and
1949, when the Supreme Court said it is now part of the due proc-
ess but did not impose the exclusionary rule on the States in order
to give them more opportunity to work within its framework, there
were 37 cases decided, 19 of which were decided in favor of the in-
dividual as opposed to the prosecution.

From Wolf until Mapp,'® from 1949 until 1961, there were 27
cases decided, and 12 of those were decided in favor of the individ-
ual. When Mapp became the law of the land through the due-proc-
ess clause, there have been 124 cases adjudicated by the Supreme
Court, either adjudicating and deciding as to its review of State
criminal procedures, as well as Federal.

On the State side, there have been 77 cases decided by the Court.
It is of some significance to realize that the Court has reversed in
favor of the individual 58 out of 77 times since 1961. Thus a Jegiti-
mate inference can be drawn that the States have an awful lot to

s Eptror’s NoTE.—McNabb v. United States, 318 U.S. 322 (1943); Upshaw v. United States, 335
U.S. 410 (1948); Mallory v. Unitead States, 354 U.S. 449 (1957).

» Eprror’s NoTE.—357 U.S. 301 (1958).

10 Eprror’s NotE.—Katz v. United States, 389 U.S. 347 (1967),

11 932 U.S. 383 (1914).

12 EpiToRr's NoTE.—338 U.S. 25 (1949).

13EpITor’s NoTE.—Mapp v. Ohio, 367 U.S. 643 (1961).
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do with regard to what Chairman Co i

. h . nyers said concerning u d-

Ing public education concerni i i & upera

amendment of the Constit;ution.l ng implementation of the fourth
On the Federal side there have only been 47 cases decided. Inter-

estingly enough, only 14 -thi ; 4
favor of the ingdividugl. » roughly one-third, have been decided in

Il\)/lrr(').f?ERMAév. That is by the Supreme Court?
'SSOTr (UREENHALGH. By the Supreme Court of th i
?rtia;tle; ;:ct:éé)iretlng the fourth amendment either in Stateecrlijt;llilrtg}
47 S roce ngs or in Federal criminal trial proceedings; 77 State,
Mr. BERMAN. It doesn'’t s ) circui i
. peak to circuit courts or trial courts?
] Profe;sqr GREENHALGH; No; I am having a difficult eno:xl;hs'time
erllllem ering 188 cases. For me to get down into the 12 Federal ap-
peAate courts, I thlr}k it might be close to hopeless. P
% fggoz tge good-faith exception, which was ordered on November
, » by the Court on its own motion‘for reargument in Illinois

It started in a civil case called Sta i
t _ cey v. Emery in 1878 14 i
rv;’::tacesllslét v‘f,(;lreg:r;l}iaeges for :e:izg{e by a tax collegor. After thzv;;;htl;:)}e1
. Yy rejected it was Direct. ]
roicf:s tO}{ tthi ,Umtteﬁl States v. Kaétenbaur;n;fl 01,‘:)2G3e;l58 rat of the Rail
nat time the court was very definitive with r d
question of not whether he, the officer, thought the faggsa Ic;onts(zittt?ts

itself, not as an eighth excepti i i
. ption, which will probab} -
gggu}?ately,. Mr. Chairman, in a case which wri)ll be ax)"gfx(::il?l:ﬁt, fl:;l
Ich we will have to look at, which is Michigan v. Clifford. 15

June; a very heavy em i i i i
; @ phasis by six Justices, includin i
??Igsi 2) Connor, agree with Justice Stevens in Unite%i Rgtl:z?gsmit
i ts _1n part 2; and then a total rejection of the Department of
stice’s pitch to the court rejecting Peltier 2! in Johnson 22 part 4
w%\%fl}; tiy Mr. Justicz Blackmun. P ’
at 1 am suggesting to you is 105 years of constituti
that the good-faith exception is not a substitute for t;:elovrvl::rﬁx

:; gg:TTg::s NO’PE.—%? U.S. 642 (1878).
S NOTE.—Director G ]

:: EDITOR:S Nore—Dir lcogrs. égeggf ?{glgi’g)t.lroads v. Kastenbaum, 263 U S. 25 (1923).
. gg;;gn’s NOTE.-——%;W U.S. 132 (1925).

RS NOTE.—Henry v. United Stat,
1 EDITor’s NoTE—379 U.S. 89 (1964), 361 US. 98 1959)
S ggixa’s NOTE.—AbS(i U.S. 798 (1982).

R'S NOTE.—United States v. Pelt; , 422 U &
22 EpITor’'s Note.—United States v, Joh,fqron, 357 8155.3513(71?;95%'2).
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clause; that is, no warrant shall issue but upon probable clause. We
have tried to educate in some small way the Court on this point.

The other thing I think is lost—again I think Chairman Conyers
has put his finger on it—is the public’s perception of all these
criminals going free because a constable has blundered.

What the public doesn’t understand is why we went to war 200
years ago against the Tories, because of this particular problem. It
was because of the very strongly developed antagonism to what we
call the writs of assistance by the tax collectors in the colonies, as
well as general warrants being declared unconstitutional in Great
Britain, and even the French had an influence in the lettres de
cachet, the blank warrants which stashed people without any judi-
cial review, before their revolution in 1789.

The fourth amendment was designed by the framers to protect
vast majorities of future Americans, the innocent, the law-abiding,
the guiltless, just as much as when Weeks was declared in 1914 to
protect the guilty because of a violation of the constitutional rights.

The Weeks case at page 392, the Gouled case at 307, the Agnello
case at page 32, the Byars case at page 29, the Marron case at page
196, Go-Bart at 357, Lefkowitz at 464, Grau at 128, Sgro at 210,
DiRe at 595, Johnson at 14, Trupiano at 709, McDonald at 453, and
Wolf itself—those are 13 cases where the Supreme Court from 1914
to 1949 made it absolutely clear the fourth amendment was de-
signed to protect the innocent as well as the guilty.2?

We lose that perception. We are losing it every day, not only in
the Halls of Congress but in court arguments. It was raised again a
week ago last Tuesday in oral argument in the Supreme Court of
the United States.

In fact, the Chief Justice reminded counsel for the respondent
that the dope was found in his car and in his house. As a result, of
course, he was guilty. Unfortunately, we have to remind the Chief
Justice of the United States the search was not made legal by what
at the time turns up and that, of course, as the law has been writ-
ten several years by previous Justices of the Supreme Court of the
United States. \)

I think one of the things that we are very much concerned with
not only is the public perception, but also the attitude of the De-
partment of Justice reaching for what we call extreme and dubious
legal exceptions to the exclusionary rule.

I would like to suggest to this subcommittee that if you had not
had the fourth amendment exclusionary rule as part of the due
process clause after Mapp v. Ohio, the following flagrant, egregious
violations of fourth amendment rights would never have been de-
cided in favor of the individual.

It protects those from being rounded up in a dragnet arrest situa-
tion, such as in Davis v. Mississippi.2* It protects an individual,

23 EpiTor's NOTE,— Weeks v. United States, 232 U.S. 383 (1914); Gouled v, United States, 255
U.S. 298 (1921); Agnello v. United States, 269 U.S. 20 (1925); Byars v. United States, 273 U.S. 28
(1927); Marron v. United States, 275 U.S, 192 (1927); Go-Bart Importing Co. v. United States, 282
U.S. 344 (1931); Lefkowitz v. United States, 285 U.S. 452 (1932); Grau v. United States, 287 U.S.
124 (1932); Sg/ro v, United States, 287 U.S. 206 (1932); United States v. DiRe, 332 U.S. 581 (1948);
Johnson v. United States, 333 U.S, 10 (1948), ﬂ'ufiano v. United States, 334 U.S. 699 (1948);
McDonald v. United States, 335 U.S. 451 (1948); Wolf v. Colorado, 338 U.S. 25 (1949).

24 EpiTor’s NoTE.—394 U.S. 721 (1969). '
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that he cannot be arrested because he has a pri imi

in Beck v. Ohio.25 There must be more probabll)glg;ucsxg.m tnal retord,
He cannot be arrested for investigation but only on probable

cause, in quwr} v. Illinois.26 He must be protected again from a

pol,}ce} officer’s instruction to a subordinate, “go out and pick him

up’, in Dunaway v. New York.2? He must be protected from an un-

reasonable stop and frisk in Sibron v. Ne.w York.28

Other cases, there can be no sto i 1
, p and identify on less th -
ble cause by statute, such as Brown v. Texas.};o More re&cl:lelnrt):f;b?f
you wish to go Into a person’s home, you have to have a piece’ of
%e;gzzl'_czk;slent §x1gent c1rcum}?tances or consent, either in Payton-
and now even third-part i
wa{{rr};emt, e;ls in the Gary Steagald 3% Ca}sle.searches reduire a search
o will ever forget Bumper v. North Caroling 32 wh
i 3 . N 4 e
fo_t(xir white deputy sheriffs knocking on the door of a gggg:rgallg
}vlv;do;vzga%zz}ilng;na onta c}(])unt{g rol::d in North Carolina saying they
rrant, when the idn’
fo1fA ﬁ)ns}.:ant to search the house. Y new that they didn't, and asked
those examples, from 1968 forward wh
. les, , at would h
E}tlﬁegrwoits?tl}?nd()f cztﬁ;ens o}f this country, black, white Hise;)\;iitc)e?)?
, had no ere been the imposition of the’e clusions
g:clgn?ré)hug};_ thle due process clause, starting with Wolz alilscllo?l?;r};
O}z on e Iinal imposition of the exclusionary rule in Mapp v.
For us to say that it is not ther
e only to protect the guilty, i
;&;f;};d iieaeirzdt:aini,iglﬁsecéhox; tﬁlose (le)greglous, flagrant violigilon);’ ;tf:
: S that have been brought by the S
2 _ g y the Supreme
iS?lléI(it., that I wonder what the protections would be if it was abol-
I might mention this—and [ think th i
' . e speaker behind i
(t)z;l»l:, }?:é)lgﬁet}élsp—as to (?ltexi;n;gves. The subcommittee is1 r\xavelrln:w‘;;lé
. reme Court did on Monday concerni
Briscoe,3* where they said Con i i b ahrapat e
, : _ ongress did not intend to abrogat
common law witness Immunity of police officers in 1983 35 Ig)?oiete}:f

ings if they committed peri /
remedy under 1983, perjury. Therefore, there is no damage

:: Em'ron:s NoTE.—379 U.S, 89 (1964).

o Em'ron,s NOTE.—422 U.S, 590 (1975).

. Em'ron's NOTE.—442 U.S. 200 (1979).

o ggggn,s Norl-:.—?(.?Z U.S. 40 (1968).
R 8 NOTE.—United States v. Bry, -

2? ggll;lgn:s Now —nited 4(}{ %{9‘;’7 9?ngnom Ponce, 422 U.S. 873 (1975).
R’'S —. jddi

(1%80). NOTE.—Payton v. New York, 445 U S, 573 (1980); Riddick v. New York, 445 U 8. 573
2 EpITOR'S NOTE.—Steagald v. Unit

:: gg:;rgn:s NME.—%M iy (’llSl) gsd)‘States, 421 U.S. 204. 101.
R’'S NOTE.—Bri ‘

5 EoITORS Noq*s,—lsrufjc,%e,(‘)’,. lLS)%";.l')e, 51 US.L.W. 4247 (USS., Mar. 7, 1983).
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I might suggest to you can there ever be an alternative to the
exclusionary rule based on this Briscoe case. Everybody will say
perjury, but it seems to me you are really going to have to investi-
gate. If you are talking about Federal tort claims amendments and
things like that, I think this Briscoe case certainly is lending a cre-
dence that alternatives are just not going to work.

Mr. ConYERs. Can we rewrite the law to help correct that?

Professor GREENHALGH. As long as you hold your hearings and
have what Congress intends, I am sure, because it went out purely
on statutory construction. Justice Stevens wrote it, it was 6 to 3,
and there is no question it was purely statutory construction. You
know what you can do with statutory construction. That is up to
you.

Mr. BErMAN. So we could provide alternatives?

Professor GREENHALGH. Sure. You can always do it, but now I
am just saying that the alternatives, as the previous speaker has
said, where have they worked at all? I think what we have been
talking about is maybe we ought to keep the exclusionary rule in
place and work with alternatives and see whether or not there can
})e substitutes later on. I disagree with that emphatically, obvious-

y.
Mr. BERMAN. Why?
Professor GREENHALGH. Because of what the Court has done in

188 cases and the requirements for the Constitution of the United
States that a rule of practice must never prevail for any technical
reason over a constitutional right. That is the reason the fourth
amendment is there.

Mr. BERMAN. Didn’t the Court say in Mapp, and maybe in Wolf
asl well, that the reason we are drafting on this exclusionary
rule——

Professor GREENHALGH. We are imposing it on the States.

Mr. BERMAN [continuing]. Imposing it on the States, and before
that on the Federal courts, is because it seems to be the only way
to provide any sanction on these unlawful searches of people’s

homes?
Professor GREENHALGH. A violation of the fourth amendment

right.

Mr. BERMAN. It obviously hasn’t deterred a lot of unlawful
searches, or else we wouldn’t have had any cases since the rule was
laid down.

If we could develop meaningful and perhaps more effective alter-
natives, what would be wrong with that? Why wouldn’t that be a
good tradeoff?

Professor GREENHALGH. The ABA is opposed to any abolition or
modification of Supreme Court decisions. That is the policy of the
I%oxése of Delegates as espoused in Cleveland, Ohio in February
1973.

Mr. BERMAN. On this issue?

Professor GREENHALGH. On this issue. We are opposed to it. Mr.
Berman, we will be vocal in our opposition because we feel that the
exclusionary rule has worked and will continue to work.

It might interest the subcommittee to know that Mr. Gekas was
saying that you are in probably no big particular hurry with

regard to this legislation.
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Does the subcommittee know how man i
y cases will have b

argued between October 1982 and probably December 1983 ceo(i\rz
getarrgmg the fourth amendment of the Constitution of the United

ates?

Presently pending, arguments, briefs writs

g, & , , s granted, there are

now 15 out of 31 criminal law and procedure cases dealing with the
fourth amendment'. That is the most in the 25 years that I have
either been teaching or following the fourth amendment, as a
matter of professional responsibility. ,

There.ls a tremendous amount of activity across the street. How
all that is going to turn out we certainly won’t know.

Mr. BERMAN. I am nervous.

Professor GREENHALGH. You are?

Mr. BER.MA}N. I recall the Chief Justice in a lot of dissents and in
a lot of opinions communicating, as you implied in your quote from
hlm_m some decision he made recently, that there is at least some
f‘?xllltlment in that court for undoing or weakening the exclusionary
e.
Professor GREENHALGH. I think he has
. . gone so far not to over-
vr'ule‘ We haye hlm on the record—I forget the name of the case
f]xg}:; n;)w——lit we:is ufl the res;;londent’s brief. Mr. Reilly picked that
Iy well, ana of course that is always somethi
aanhhaunj; the Chief Justice as such. 4 'n& to come back
ere 1s no question there is a thrust for restriction. In the
nllleantlme, the Cour_'t is doing its own work on it. Ever since 1974
they have decided six cases which have gradually eroded the appli-
cation of the equusmqary rule, starting with Calandra,36 grand
Jury witnesses, thmgs like that, and then finishing up in 1980 with
the standing cases, in Salvucet,® the Havens *® case on impeach-
ment, Stone v. I"owell %9 dealing with no Federal habeas corpus
gewew, if there has been a fair and full hearing down below in
) ;:;: cc;rrlnninnalbtngl prtcﬁ:eedﬁngs. There have been those types of
: ng about, so they have been policing th -
1n%r thg apphlgation of the rule. PoTicing themselves concern
oodness knows what will happen between now and t
Ten of these cases will have been decid 1. We will cor.
. ed by J . -
taﬁlytknow better by that time. v July 1. We will cer
ost everything I have said is incorporated somewhat b fer-
ence In our statement. Also, our brief, where we were vergrl rl:uzx
opposed to—that is the reason we filed for the first time ever be-
cause thls_ was a direct attack on the warrant clause itself and the
criminal Justice section of the ABA was so concerned about that.
For what it is worth, the bo_ard of governors, which is not exactly
one of the.most liberal organizations of the American Bar Associa-
thél, unanlmops%y aptprmlred the filing of that brief.
ven more interestingly enough, the executive committee, i
emergency session ir; New Orleans last month, authorized,xg:a T(;
argue for the first time ever in the history of the American Bar

35 Epitor's NoTE.—United States v. Calandra, 414 U S, 338 (1974).

31 Eprtor’s NoTE.— United States v. Salvucci, 448 U.S. 83 (1980).

38 KpITOR'S NoTE.— United States v. H
3% Epitor’s NoTE.—428 U S, 4%5e 8(1‘1976)?[)8"31 446 US. 620 (1980).
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Association for 10 minutes, if the court would grant us that permis-
sion, having been ceded 10 minutes by respondent’s lawyer.

Interestingly enough our motion was denied. Justices Stevens
and Brennan would grant the motion. So, we lost out that time.
What we will do in Michigan v. Clifford,4° which is the next good
faith case, coming up next fall, remains to be seen. I am pretty
sure that we will at least get authority to file. Whether or not we
will ask them again for permission to argue remains to be seen.

I will be happy to answer any questions.

Mr. ConYERs. What is the Michigan case about?

Professor GREENHALGH. That is about something like this. A case
previously decided in the late 1970’s was Michigan v. Tyler.4! It
was an arson case. As Justice White said, you don’t need to stop at
the courthouse on the way to the fire, but you have to stop at the
courthouse to get a warrant after the fire.

What this case involves, Mr. Chairman, is the issue of an arson
investigator making a warrantless sanctuary seizure after the fire
and recovering evidence indicating arson and whether or not that
seizure was reasonable.

Question 2 presented by the court is as follows: Even if it was
unreasonable, was not that investigation made in good faith.

In our judgment, that is more dangerous than taking on the war-
rant clause itself because it really looks to an eighth exception, or
adding one more to the seven exceptions to the warrant clause. For
that reason that bears a much more close watch concerning how
that case is going to come out in probably Gates.

Gates may go the way of all flesh because of the independent
State ground. Again, if I were a betting person in the District of
Columbia, I think when they voted last Friday on that, they may
have given it a little time before they dismiss that writ as improvi-
dently granted.

I could be wrong because it was so strong that the Illinois Su-
preme Court and the intermediate appellate court have decided the
issue on their own constitution based on case law and a statute and
their own constitution, that it became painfully clear that the
court really didn’t have jurisdiction. They can always find that, but
it looks like it might be washed out on that basis. The Clifford case
is the next war that has to be fought.

Mr. CoNYERs. As sort of the John Kenneth Galbraith of the
criminal justice organization in the United States, is there some
larger way, as you have looked over all of these different ways the
law has been shaped and stretched—what comes out of this enor-
mous amount of analysis that you have put in this, Professor? Is
there something that we are not doing in the public domain that
might resolve this?

I frequently get the impression that the politics of criminal jus-
tice have become so deeply ingrained in the body politic that we
don’t really think seriously. It is sort of like an advanced adult
game about crime and police and people getting beat up. As a
Nation we are at once serious about it and then we are really not.

49 Eprror’s NOoTE.—See 104 S.Ct. 641 (1984).
41 EpiTor’s NOTE.—436 U.S. 499 (1978).
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I think the national legislature has a responsibility in that, too. I
think the unfortunate thing is we are not getting an awful lot of
support out of the executive branch right now, but that is politics.
We understand that.

It would appear to me that somewhere leadership should be com-
menced with regard to a reaffirmation of all those principles of the
introduction of the Bill of Rights of 1789. We are 6 years away. We
are trying to get something organized. Six years, as you know, time
flies. But I think that is part of the leadership role the bench, the
bar, the legislature, everybody should be very much interested in
and not be turned away by the polls that crime is one of the big-
gest issues.

As long as we have that piece of paper, Mr. Chairman, down
there in the Archives, the price of a civilized society is just that.
We should be reminded of that every day, as to the 10 amendments
and then, of course, the court’s decision and its implementation of
that. The American public should understand that.

Laurie, do you want to talk about that?

Ms. RoBinsoN. I would just add that the ABA has had for over a
decade a fairly well-developed, law-related education program
aimed primarily at primary and secondary education kids, but now
being developed on a broader scale through an ABA commission on
public understanding about the law.

As Professor Greenhalgh indicated, with the bicentennial of the
Constitution upcoming and that of the Bill of Rights, those groups
are working with a number of other entities within the association,
including our section, in what specific kinds of things can be done
to try to educate the public better about the rights in the Constitu-
tion and in the Bill of Rights.

Mr. ConYERS. Great idea. What about the street law courses that
some law schools have been engaging in?

Professor GREENHALGH. We are the bellwether at Georgetown.
We house the National Street Law Institute, and that has been
picked up in many other law schools on a national basis. That, of
course, goes back to fundamental concepts with regard to criminal
law and procedure, as well as other aspects of civil law and admin-
istrative law.

Mr. ConyERs. I would like to meet with you out of committee ses-
sion on these three great ideas you have put on us because I think
that we have to go beyond these hearings. I always wonder how
many People ever read these, brilliant though they may be, in some
people’s view.

Is it your view that this document that governs us is the pinna-
cle of a civilized way of governing, the best that has ever occurred?

Professor GREENHALGH. I think Gladstone said that, the greatest
document ever struck by the hand of man. Interestingly enough,
Laurie and I are trying to interest a small group, dealing with the
London extension of the annual convention of the American Bar
Association in Washington in 1985, to have a joint program with
our English counterparts.

The title of that program would be ‘“Anglo-American Anteced-
ents of the Bill of Rights—Then and Now,” because of the tremen-
dous influence the British had for us to go to war because of the
things they were doing to us and to bring that back into focus.
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Interestingly enough, the British are reexamining confessions in
English jurisprudence because they have a stronger rule than Mi-
randa. If you focus on an individual, as to a suspect, he must be
warned. It is called the Judge’s Rule, that anything he says may be
used against him. In Miranda you must be in custody.

Apparently this is creating a great deal of concern about the
advice of your so-called judge’s rule rights, this again being our
counterpart of the privilege against self-incrimination. So, it should
be a fairly interesting program to try to do that. Whether we can
ls)ell this little group in Chicago on something like that remains to

e seen.

The reason I am a little knowledgeable in this field, I am writing
a book called “The History and Development of the Fourth Amend-
ment Exclusionary Rule.” As one of my wag colleagues said, well,
as a result of certain votes in the big court, it might be called “The
History and Demise of the Fourth Amendment Exclusionary Rule.”

I took a sabbatical last year. I devoted an awful lot of time on
colonial revolutionary and preconstitutional history on this, and it
is just fascinating how all these things came about and the tremen-
dous amount of work done by some awfully important people
throughout the entire Colonies. '

I think the gratifying thing, Mr. Chairman, is the 13 Colonies
pulling together on certain key issues. For example, the feeling on
freedom of religion, the prohibition against general warrants, the
privilege against self-incrimination.

One of the amusing things, though, is they didn’t like lawyers.
At that time they wanted to be free of lawyers, which came out in
Justice Potter Stewart’s opinion in Faretta v. California 42 about
representing yourself, which incidentally I thought was going to
make all the law schools go out of business.

Anyway, I think it is worth reexamining. We only have 6 years’
time in which to get going on it. I think something ought to be
done about it.

Mr. Conyers. I think it is a great idea. Many of the civil rights
organizations I think could get interested. Thankfully it is far
enough away for them to begin looking at this as not a matter for
lawyers and members of the bar exclusively, but to get into it. I
think that is a great idea.

Now that I find out where you have been putting a lot of your
research effort, it has been suggested that many of the things that
caused people to come to the United States in the first place, to
found it, the prohibitions that they sought to escape, they rather
easily reinstituted them, excluding themselves, especially in reli-
gion.

When you look at the early laws, witchcraft trials were held by
Harvard lawyers. We were very intolerant about religious beliefs
that were considered unorthodox, which was one of the main rea-
sons——

Professor GREENHALGH. That is why we have the first amend-
ment. You know there are five clauses in the first amendment that
have gone under constitutional interpretation by the Supreme

42 EpiTor’s NOTE.—422 U.S. 806 (1975).
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Court. The fourth amendment, one. That shows distinct and sepa-
rate treatment by the Founding Fathers. _ _

Mr. ConyErs. As I remember this New York Review article,
what they were suggesting generally is that despite the intolerance
that they could not abide, many of our colonialist Founding Fa-
thers were quick to impose a number of rules, notwithstanding the
Bill of Rights. They made it pretty tough to be unorthodox in a lot
of areas, the whole Puritan ethic. -

Professor GREENHALGH. As you well recall, the Bill of Rights was
a contro! on the Federal Government, and it wasn’t until the 14th
amendment was passed in 1867 that they began to feel the due
process clause and slowly but surely bring—I think the first incor-
poration was back in the twenties. .

For example, they never woke up to the assistance of counsel
clause until 1932. They didn’t even know it existed until that awful
case, the Scottsboro case, in Powell v. Alabama.** In Brown v.
Mississippi * they didn’t wake up until—absolutely depraved activity
with regard to the courts—until 1936. . _ _

They had Federal supervisory power concerning confessions since
1884, but not until they started interpreting the due process clause.
In the Warren years they had this huge incorporation doctrine of
the 14th amendment in that regard.

Mr. ConYERS. The whole question of discrimination based on race
was rather lately discovered.

Professor GREENHALGH. It certainly was.

Mr. ConYERs. I hope you include these notions that I am throw-
ing out at least in the first draft. _

Professor GREENHALGH. They are very relevant, no question
about it. I just think we need important people on a national basis
to go back to where we came from and the reasons we came from.

I think it is terribly important because we have to get over—that
is why I ticked off—had I been able to argue last week, I was going
to look them in the eye and tick off those 13 cases because that is
the purpose of the fourth amendment, to protect the innocent, the
guiltless, the law abiding, as well as the guilty. .

The courts have to understand that because time after time ad-
vocates get up there and say no, all these hoods are running free,
and it is because the constable blundered. That is not the purpose
of it. We have to remind them of that, and we have to remind our
fellow Americans the same way.

Mr. ConYERs. It is so good to have you.

Mr. BErmMAN. Thank you very much.

I would like to say that this is the first time I have heard the
ABA testify. If I were a betting man, as you said, I would never
assume that they would have testified on this kind of an issue as
coolly and directly as you did. _ _

I congratulate you. If it happens one more time, I might even

oin.

! Professor GREENHALGH. We have appeared before you—you had
other commitments a couple of weeks ago, and I was a walking
case of pneumonia when Representative Kastenmeier was having

43 EpiTor's NOoTE.—287 U.S. 45 (1932).
44397 U.S. 278 (1936).
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oversight hearings on prison conditions. You and your friend from

New Haven slipped out the back door. It was just as well because I
could hardly talk.

Thank you.

[The prepared statement and the additional material submitted
by Professor Greenhalgh follow:]
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Program (L.L.M. jn Trial Advocacy) since 1963. That pProgram has represented
cf'er 2,000 indigents charged with felony offenses in the various courts of the
District of Columbia. It has produced, among others, a bock entitled "Law
and Tactics in Exclusicnary Hearings" (Coiner Publications, 1969). ’

Before going to Geargetown, I warked as a'staff attomey with the Justice
Wt's Internal Security Division, and served in the u.s, Attorney's Office
in waslunigtm, ending my tenure as Chief Assistant U.s, Attorney for the District
of Columbia, General Sessions Division. I am Presently writing a treati
"The History and Development of the IVth Amendment Exclusionary Rule." o7

Jts.t as the American Bar Association is, of caurse, reflective of the legal
pProfession as a whole, so, I should note, is the Section of Criminal Justi
Iepresentative of a]l Segments of the criminal justice system. The Sect.ionce'
neither the voice of the defense bar nor the Prosecution. Our members inclu;:
Prosecutors, criminal defense lawyers, public defenders, Judges, law professors

this issue cautiously — and reject proposals to modify or eliminate the
rule
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in criminal trial proceedings. Despite the rhetoric prevalent today, its

abolitionwillg_t_stsnﬂuet;ideof crime in our country -- but tampering
with it will destroy a portion of the cherished constitutional fabric of
which our system is constructed.

The American Bar Association's strong views in support of the Fourth
Amendment exclusicnary rule were recently expressed in another forum, as
well as the Congressional. Last month, after obtaining unanimous approval
of the ABA's Board of Governors, we filed an amicus curiae brief in the U.S.

Supreme Court in the case of State of Illinois v. Lance and Susan Gates,

in support of respondents Gates -~ opposing the application of a "good faith"

exception to the exclusionary rule. I am submitting a copy of the brief

to you, Mr. Chairman, and asking that it be made a part of the record of
your hearings.

The scholarly debate on the subject of the exclusionary rule has been
See, Oaks, Studying the Exclusionary Rule in Search

extended and inconclusive.
ard Seizure, 27 U. Chi. L. Rev. 665 (1970); Spiotto, Search and Seizure: An
2 J. legal Stud.

Empirical Study of the Exclusicnary Rule and Its Altematives,
243 (1973); Canon, Is the Exclusionary Rule in Failing Health? Same New Data

and a Plea Against a Precipitous Conclusion, 63 Ky. L.J. 681 (1974); Comment,
A

On the Limitations of Empirical Evaluations of the Exclusionary Rule:

Critique of the Spiotto Research and United States v. Calandra, 69 NW. U.L.

Rev. 740 (1974). United States v. Ross, No. 79-1624, Wilkey, J., dissenting
op. at 48-63 (D.C. Cir., March 31, 198l).  Kamisar, The Exclusionary Rule in
Historical Perspective: The Struggle to Make the Fourth Amendment More Than

“"An Empty Blessing," 62 Judicature 337 (1978); Wilkey, A Call for Alternatives
Let the Congress and the Trial Courts Speak, 62

to the Exclusionary Rule:

Judicature 351 (1978).

22-224- O—83——38
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For that reason, we believe it is most fruitful to focus on two aspects

of this issue: What does the Constitution require, as reflected in the develop-

ment of case law in this area? And what does the enpirical evidence suggest

as to the impact the exclusionary rule has had in case disposition? As to the

first, we believe that pending legislation to modify or abolish the rule in
federal criminal proceedings is unconstitutional, based on an analysis of relevant
cases. As to the second, available statistics reveal that the rule has had
little impact on case dispositions in the nation's courts. The data do not
support the contention by many that hordes of criminals go free because of such
"technicalities." Further, violent offenses account for only a tiny percentage
of fedcral and state cases dropped because of the exclusionary rule.

Fram the Association's extensive criminal justice work, we recognize
that there are no easy answers to crime -- samething of which each member of
your Subcarmittee is well aware. In the midst of the current elwtmnal climate,
we must avoid adoption of apparently simple solutions to crime which not only
pose constitutional problems, but also offer false promises. We do not believe
that elimination or modification of the exclusionary rule is an effective tool
for solving the crime problem in America.

Let us turn now to the first prong of our analysis =-- an examination of
what the Constitution requires, as interpreted by the United States Supreme
Court.

AN _EXAMINATION OF CASE LAW SHOWS THAT THE RULE IS CONSTITUTICNALLY MANDATED

We believe it useful to couch cur discussion in terms of the approaches
which have been taken in legislation in this Congress and the last to abolish
or modify the exclusionary rule. Same of these bills would nullify any
constitutionally mandated exclusiorary rule in federal criminal proceedings.

Others would substantially modify the Fourth Amerndment by allowing admission

s e e
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of evidence cbtained in violation of the Fourth Amendment unless the violation
was intentional or substantial. ~Still others ambody various ways to create a
"good faith" exception to the exclusionary rule.

Since February of 1973, the American Bar Association has been fimly
and publicly opposed to legislative efforts to limit the exclusionary rule.
That policy was taken in reaction to S. 2647 (92nd Congress) , introduced by
Senator Bentsen in 1973, legislation substantially similar to a number of
the bills now proposed.

OUTRIGHT NULLIFICATION

Bluntly put, the legislation seeking outright abolition of the rule is
intended to nullify the federal Fourth Amendment rule of evidence, as well
as the Fifth (privilege against self-incrimination) and Sixth (assistance
of counsel) Amendments. We do not believe Congress has the constitutional
authority to abolish the exclusionary rule. A rule of practice must not
be allowed for any technical reason to prevail over a constitutional right.

Gouled v. United States, 255 U.S. 298, 313 (1921). What was once a mere

federal rule of evidence in 1914 became a cloth scotchguarded with the
impregnability of constituticnal enforcement in 1961.

As Mr. Justice Day historically declared in Weeks v. United States, 232

U.S. 383 (1914) at 391 and 392:

In the Boyd case, supra, after citing Lord
Camden's judgment in Entick v. Carrington, 19
Howell's State Trial, 1029, Mr. Justice Bradley
said (630):

The principles laid down in this opinion
affect the very essence of constitutional liberty
and security. They reach farther than the
concrete form of the case then before the court,
with its adventitious circumstances; they apply to
all invasions on the part of the government and
its employees of the sanctity of a man's hame and
the privacies of life. It is not the breaking of
his doors, and the rumaging of his drawers, that
constitutes the essence of the offense; but it is
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the invasion of his indefeasible right of personal
security, personal liberty and private property,
where that right has never been forfeited by his
conviction of same public offense —- it is the
invasion of this sacred right which underlies and
constitutes the essence of Lord Camden's judgment.

It was in that case demonstrated that both
of these Amendments contemplated perpetuating, in
their full efficacy, by means of a constitutional
provision, prirciples of humanity and civil
liberty, which had been secured in the mother
country only after years of struggle, so as to
implant them in our institutions in the fullness
of their integrity, free fram the possibilities of
future legislative change. (emphasis added)

The effect of the Fourth Amendment is tc put
the courts of the United States and Federal officials,
in the exercise of their power and authority, under
limitations and restraints as the exercise of such
power and authority, and to forever secure the
people, their persons, houses, papers and effects
against all unreasonable searches and seizures under
the guise of law. This protection reaches all alike,
whether accused of crime or not, and the duty of
giving to it force amd effect is obligatory upon all
entrusted under our Federal system with the enforce- °°
ment of the laws. The tendency of those who execute
the criminal laws of the country to cbtain conviction
by means of unlawful seizures and enforced confessions,
the latter often abtained after subjecting acrcused
persons. to urwarranted practices destructive of rights
secured by the Federal Constitution, should find nc
sanction in the judgments of the courts which are
charged at all times with the support of the Constitution
and to which people of all conditions have a right to
appeal for the maintenance of such furdamental rights.

The legislative approach,which is destructive of Fourth Amendment rights,
similarly should find no sancticn in Congressional enactment.

When the Supreme Court of the United States held in Mapp v. Ohio, 367 U.S.
643 (1961), that the exclusionary rule was an essential part of both the Fourth
and Fourteenti Amendments, it constitutionally proscribed the Congress from

revoking or rescinding the exclusionary rule in the administration of the

American criminal justice system.

It is clear, of course, that no Act of Corgress can authorize a violation

of the Constitution. Almeida-Sanchez v. United States, 413 U.S. 266, 372
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(1973). Only the Supreme Court has the authority to remove or reduce the appli-
cation of the exclusionary rule. United States v. Calandra, 414 U.S. 338 (1974)

(federal grand jury proceedings); United States v. Janis, 428 U.S. 433 (1976)
(federal civil proceedings); Stone v. Powell, 428 U.S. 465 (1976) (federal habeas

carpus relief); United States v. Ceccolini, 435 U.S. 268 (1978) (attenuation);
United States v. Crews, 445 U.S. 463 (1980) (in-court identification); United

States v. Havens, 446 U.S. 620 (1980) (impeachment); United States v. Salvucci,

448 U.S. 83 (1980) (standing). This legislative approach is, therefore,
patently unoonstitutional in our view.

SUBSTANTIAL VIOLATION SUBSTITUTE
A less radical proposal which has beeén proposed is calculated to retain

the federal exclusionary rule only in cases where there is an "intentional or
substantial” violation of the Fourth Amendment. The criteria emmerated

in the bill as to a determination of substantiality — recklessness, *

privacy invasion, deterrence, inevitable discovery, or attemuation --

would, in fact, provide a federal court with a basis for allowing admission
of virtually all illegally seized evidence.

By even attampting to limit the application of the federal exclusionary

rule ~- which is now a matter of due process -~ such legislation purports

to permit what the Fourth Amendment prohibits. It is thus facially violative.
Torres v. Puerto Rico, 442 U.S. 465 (1979); Almeida-Sanchez v. United States,

413 U.s. 26€ (1973); Berger v. New Yark, 388 U.S. 41 (1967); cf. Camara v.

Municipal Court, 387 U.S. 523 (1967); Sibron v. New York, 392 U.S. 40 (1968);

Coolidge v. New Hampshire, 403 U.S. 443 (1971); Papachristou v. City of

Jacksonville, 405 U.S. 156 (1972); Marshall v. Barlow's Inc., 436 U.S. 307

(1978) ; Brown v. Texas, 443 U.S. 47 (1979); Ybarra v. Illinois, 444 U.S. 85

(1979). It plainly violates constitutianally mandated quarantees.
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This legislation is facially void for another reason. It abolishes the
standard of - reasonableness. As Mr. Justice Cl.a.rk; speaking for eight members

of the Court, said in Ker v. California, 374 U.S. 23 at 33-34 (1963):

We reiterate that the reasonableness of a
search is in the first instance a substantive
determination to be made by the trial court from
the facts and circumstances of the case and in the
light of the "fundamental criteria” laid down by
the Fourth Amendment and in opinions of this Court
applying that Amendment. Findings of reasonableness,
of course, are respected only insofar as consistent
with federal constitutional guarantees. As we have
stated above and in other cases involving federal
constitutional rights, findings of state courts are
by no means insulated against examination here. See,
e.g., Spano v. New York, 360 U.S. 315, 316 (1959);
Thamas v. Arizonra, 356 U.S. 390, 393 (1958); Pierre v.
Iouisiana, 306 U.S. 354, 358 (1939). While this
Court does not sit as in nisi prius to appraise
contradictory factual questions, it will, where necessary
to the determination of constitutional rights, make
an independent examination of the facts, the firdings,
and the records so that it can determine for itself
whether in the decision as to reasonableness the
fundamental — i.e., constitutional — criteria
established by this Court have been r .
The States are not thereby precluded fram developing
workable rules governing arrests, searches and seizures
to meet "the practical demands of effective criminal
investigation and law enforcement” in the States,
provided that those rules do not violate the constitutional
proscription of unreasonable searches and seizures and
the concomitant camand that evidence so seized is
inadmissible against one who has standing to camplain.
(esphasis added)

Thus, this legislative approach contemplates the substitution of a "substantial
violation" test, which has never been followed by a majority of the Supreme Court.
In fact, Mr. Justice Frankfurter, in an internal memorandum to the

majority in the Silver Platter cases dated April 13, 1960 suggested that

"a gearching inquiry by the Camnittee [Committee on Criminal Rules] may
lead it to propose a qualified rather than an absolute exclusionary rale,

restricted to clear and flagrant cases ard not to the infrequent instances
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where 'the constable has blundered.'" The majority in Elkins v. United States,
i i inion written
364 U.S. 206 (1960) flatly rejected this proposal, since the opinion

by Mr. Justice Stewart reflects no such language.

"GoOD FAITH" EXCEPTION

A third, and perhaps more venturesdame, proposal to limit the application
of the exclusionary rule may be found in the U.S. Department of Justice
recamendation to the Cangress that evidence obtained in the course of a

reasonable, good faith search should not be excluded fram federal criminal trials.

The American Bar Association strenuously opposes these recomendations. Our
reasons are several. First, for over 100 years a majority of the Supreme Court
of the United States has consistently rejected the so~called "good faith" test.

Stacey v. Emery, 97 U.S. 642 (1878); Director General of Railroads v. Kastenbaum,

263 U.S. 25, 28 (1923); Carroll v. United States, 267 U.S. 132, 162 .{1925});

Henry v. United States, 361 U.S. 98, 102 (1959). Objectivity, not subjectivity,
is the rule of law.

Also, it is interesting to note that over 20 years ago the Justice Department
raised the "good faith" exception. They argued in their brief at p. 68 in the
Elkins case that "evidence should not be barred which was cbtained by state
officers acting in good faith but mistakenly failing to camply with all the
legal requirements. Only that evidence would be barred which was obtained by
intentional or clear violation of constitutional rights." Counsel for petitioner
in his reply brief at p. 18 put it this way:

We have no doubt that the Court will reject;

this all too cbviously last-ditch alternative. A
search is either valid or invalid; there 1s no middle
ground. Close cases will of course arise in the
future, as indeed they have in the past; but however
difficult it may be to draw the line, a line must
samewhere be drawn. An illegal search can n0
more be saved fram condemnation by the apologeuc
cament that it is only slightly uncons_t.ltutlonal
than an egg can be classed as edible simply because
it is only slightly rotten.
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Congress should find the proposal equally difficult to swallow.

Perhaps it was best said by Mr. Justice Stewart in Beck v. Chio, 379 U.S.
89 (1964) at 97:

We may assume that the officers acted in good faith

in arresting the petitioner. But "good faith on the

part of the arrvesting officer is not encugh.” Henry

v. United States, 361 U.S. 98, 102...if subjective

good falth alone was the test, the protections of the
Fourth Amendment would evaporate, and the people would

be "secure in their persans, houses, papers, ard effects,"
only in the discretion of the police. [awhasis added].

To say that the proposed "good faith" exception is "a workable rule governing
arrests, searches and seizures" is to stand the Fourth Amendment on its head.

Secord, in 67 years, federal trial judges have been interpreting a standard
of reasonableness predicated on the accumilated wisdam of precedent and experience
in every evidentiary hearing in which they have presided pursuant to Rule 12(b) (3)
of the Federal Rules of Criminal Procedure {(or its equivalent prior to 1946).

At all times, an cbjective standard has been the test by which they have scruti-
nized the admissibility of evidence.

In Delaware v. Prouse, 440 U.S. 648 (1979) at 653-654, Mr. Justice White
put it rather simply:

The essential purpose of the proscriptions in

the Fourth Amendment is to impose a standard of
reasonableness upon the exercise of discretion by
government officials, including law-enforcement
agents, in order "to safeguard the privacy and
security of individuals against arbitrary invasions."
(citations amitted) Thus, the permissibility of a
particular law-enforcement practice is judged by
balancing its instructions on the individual's
Fourth Amendment interests against its pramotion
of legitimate govermmental interests. Implemented
in this manner, the reasonableness standard usually
requires, at a minimum, that the facts upon which
an intrusion is based be capable of measurement
against "an abjective standard," whether this be

probable cause, or a less stringent test. (footnotes
amitted)
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b3 i nable
the same texrm, the Colirt reiterated its stress on cbjectively reaso
. , . e was
tandards in Dunaway V. New York, 442 U.S. 200, 209 K. 11 (1979). Prous
s T '3 s
. . y:
decided by 8-1 and Dunaway by 6-2 (with Justice Powell not sitting
' jective " faith"
Assiming 9_13\)_3!?2 that Congress should enact the subjective good
' . and the Supreme Court
test to supplant the cbjective standard of reasonableness .
tarmines it to be constitutional, the effect in Rule 12 (b) (3) evidentiary
- l i Federal
I i astating.
hearings in the 94 United States District Courts would be dev: -
| ify not only
1aw efiforcement officers would undoubtedly be permitted to testify
to their state of mind regarding "good faith," but probably to give Op
o ’ it he lowest
timony as well Wi'thmebu.rdenof proof on thé prosecu on at the
- . | £ i tablish
videntiary ladder — mere preponderance of the evidence to €S
rung of the evi A - L
ch 'zurewasmdertakeninareasomblegoodfaiﬁxbellefma
the search or sel
- i Amendment adversary
was in conformity with the Fourth Amendment the Sixth -
and mockery
factfinding process in Federal courts would become a farce
justioce.
Further, we contend that interpretat.aon by the courts of a new "good
' igati i lems
fajth" exception will engerder years oZ litigation, excerbating the prob
ai
already facing busy federal trial courts. It also will promote federal law
enforcement carelessness, as well as suffer ignorance of the law.
more full concluding
To illustrate our position y, the rather cogent .
‘ .
aph in HoopesS "'rhemosedaoodf‘aidm'rest for Fourth Amendment EXC
o : ! v 20 Ariz. L.
Campared to the §1983 Good Faith Defense: Problems and Prospects,
Rev. 915, (1979) states at 951: f
i £ burdens O
1f the more silient problems o S i
£ and workable gtandards for uxe‘det::;mmaua]x.e
of when the officexr's intcintdx:?y be gruggf 'mpabgood
resolved, a properly ined .ocused od
?aitﬁe test for exclusion could well provide 2 ratior

effective means of protecting those rights provided
?:;‘ in the fourth anendment. Nevertheless, al
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the good faith test would appear to make no substantive

changes in exclusionary rule analysis, if the Supreme

Court draws heavily on the civil history of the good

faith standard, the result may be an analysis that

focuses disproportionately on the officer's assessment

of the facts. This result seems inconsistent with the

overriding policy of the fourth amendment that the

determination of the propriety of a search and seizure

is ideally removed fram the discretion of the officer.

(emphasis added) "

Only retention of the abjective standard of reasonableness can secure Fourth
Amendment rights.

Third, we offer a further dbservation. If the Congress should enact the
"good faith" test in the Fourth Amendment context, would not, as Senator Mathias
asked in & hearing on October 5, 1981, there be a movement to consider
legislation to condone "good faith" violations of First Amendment rights?
Taking it two additional steps further, would this lead to proposals to
eliminate the Fifth Amendment privilege against self-incrimination by supplant-
ing the totality of circumstances test of confessional voluntariness'~- or the
Sixth Amendment prohibition against the use of statements taken fram an accused

in the absence of counsel? As Mr. Justice Bradley warned almost 100 years ago,

in Boyd v. United States, 116 U.S. 616 (1886) at 635:

Constitutional provisions for the security of
person and property should be liberally construed. A
close and literal construction deprives them of half
their efficacy, and leads to gradual depreciation of
the right, as if it consisted more in sound than in
substance. It is the duty of the courts to be watch-
ful for the constitutional rights of the citizen, and
against any stealthy encroachments thereon. Their
motto should be absta principiis.

So should Corgress be as vigilant in the protection of the rights of the
individual.
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DUE PROCESS SUBSTITUTE

Another approach is perhaps the most troublesame. Such legislation is
apparently an atﬁempt to enforce the Fourteenth Amendment in the states by
substituting a tort remedy for the aust.mg exclusionary rule. The effect
of this legislation would be to négatue the Mapp decision. This Congress
cannot do. The Supreme Court has spoken ard has declared Mapp the law of
the land. This is not legislation under §5 of the Fourteenth Amendment to
enforce the rights therein guaranteed. It provides for just the opposite.
Mr. Justice Frankfurter in Wolf v. Colorado, 335 U.S. 25, 33 (1949) neatly

disposed of this proposition. Abolition is tantamount to negation and there—

fare is unconstituticnal.

SUPREME OOURT'S CAUTIOUS COURSE

Before Congress rushes into this constitutional thicket, one should
reflect that the Supreme Court did not act hastily in imposing the federal
exclusionary rule of evidence as a constitutional requirement binding on the
states. During the 47 years between Weeks and Mapp, the Court construed some
60 Fourth Amendment cases, ruling for the govermment in over half of> them. It

is significant that the Court, after announcing its decision in wolf v. Colorado,

338 U.S. 25 (1949), as to future enforceability of the federal constitutional
rule on the states, waited another 12 years for decisional imposition. During
this period, the Court permitted the states to experiment as "laboratories"

with alternative remedies to the exclusionary rule.

Five years after Wolf, in a vigorously contested 5-4 decision, the Court

in Irvine v. California, 347 U.S. 128 (1954), was again presented with the

opportunity to impose Weeks an the states. Even though the facts were egregious —
breaking and entering a hame, secreting an eavesdropping device, and listening

to conversations of the occupants for over a month ~~ the Court declined to
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overrule Wolf.

The majority was patient, the minority perturbed.

More significant, perhaps, was the statement of the ultimate author of
Mapp, Justice Clark, in his concurring opinion in Irvine at 138-139:"
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As Mr. Justice Jackson said at 134:

Never until June of 1949 Qid thi
the basic search~and~seizure prohib t?ﬁogo ;.lnrtarhusld
way applti:cabie to the states under the Fourteenth ]
- At that time, as we poi irty-
ane st@tes.were not following 1:.hep<:Jf.::i:za.‘:iu Rl:m.rty
excluding illegally cbtained evidence, while sixteen
were in agreement with it. Now that the Wolf ¢
doctrme:.shmntothan, state courts may wish
further to reconsider their evidentiary rules. But
to upset state convictions even before the states
ht;a;rehadadequate opportunity to adopt or reject
m.}e would be an wwarranted use of federal power. i

hazard of federal reversal for noncampliance wi
standaxd§astowhichthiscourtarﬂitsnenberg]have
k.)een.sc? inconstant and inconsistent would not be
Justified. We adhere to Wolf as stating the law of
search—agd-se;.zure cases and decline to introduce
vagque and subjective distinctions.

_ Had I been here in 1949 when Wolf was
decided, I would have applied the doctrine of
Weeks v. United States, 232 U.S. 383 (1914),
to the states. But the Court refused to do
so then, and it still refuses today. Thus
Wolf remains the law and, as such, is entitled
to the respect of this court's mestbership.

of course, we could sterilize the rule

announced in Wolf by adopting a case-by~-case
approach to due process, in which inchoate
notions of propriety concerning local police
conduct guide our decisions. But this makes
for such uncertainty and unpredictability that
it would be impassible to faretell — other
;:van by q.mesf xrk — just how brazen the

asion o intimate privacies of '
hare must be in order toprshock itselfqlxr)xetos
the protective amms of the Constitution. In
truth, the practical result of this ad hoc
approach is simply that when five Justices
are suffic;ient.ly revolted by local police action,
a conviction is overturned and a guilty man *
may go free. Rochin bears witness to this.
We may thus vindicate the abstract principle of
due process, but we do not shape the conduct of

5
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local police one whit; unpredictable reversals

on dissimilar fact situations are not likely

to curb the zeal of those police and prosecutors
who may be intent on racking up a high percentage
of successful prosecutions. I do not believe that
the extension of such a vacillating course beyond
the clear cases of physical coercion and brutality,
such as Rochin, would serve a useful purpose. .

In light of the "incredible" activity of the
police here, it is with great reluctance that I
follow Wolf. Perhaps strict adherence to the
tenor of that decision may produce needed converts
for its extinction. Thus I merely concur in the
judgment of affirmance. (emphasis added)

Justices Black at 139-142, Frankfurter joined by Burton at 142-149, and
bouglas at 149-152 were far less respectful of the Court's membership.

In any event, during the last five years before the Court decided in Mapp
that the Fourth was enforceable through the Fourteenth Amendment, they were
busily rehearsing for redintegration. They were formulating fundamental criteria
in the federal arena. Giordenello v. United States, 357 U.S. 480 (1958) (sufficiency

of prabable cause for federal arrest warrants); Draper v. United States, 358 U.S.
307 (1959) (sufficiency of prabable cause for federal warrantless arrests);
Heary v. United States, 361 U.S. 98 (1959) (federal point of arrest); and Jones v.

United States, 362 U.S. 257 (1960) (sufficiency of probable cause for federal
search warrants). Uniformity awaited inevitability.
At the same time, the Court was tightening the noose of federal exclusion
by drastically limiting the use of illegally seized federal evidence in state
criminal proceedings. Rea v. United States, 350 U.S. 214 (1956) (federal injunctio.n
against transferring to state authorities illegally seized federal evidence);
Benanti v. United States, 355 U.S. 96 {1957) (state wiretap evidence violative

of federal wiretap statute inadmissible in federal ocourt).

Finally, the silver platter doctrine -- allowing federal courts to admit
evidence illegally seized by state officers — came under scrutiny once again.
The flame that had kindled the fire that forged the doctrine was extinguished in
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335 U.S. 451, 453 (1948); Brinegar V. United Seates, 338 U.S. 160, 176
, _ . . o2 ! L ; wham we should
question of time before Justice Clark would constitute the majority in overruling It is the innocent victim of an illegal search and seizure upon
. ini e exclusionary
Wolf. He emphatically did so in less than a year when, in Mapp, he made the £ constitutional protection. But we do this by retaimng th
federal exclusionary rule binding upon the states. The last paragraph of his '
; rule. . : It protects our "persons, "
constitutionally mandated decision perhaps says it best: I The exclusicnary rule safeguards us in many ways: )
) . i 332 U.S. 581 (1948);
o m‘l‘hetatizgndale shtgrgcesut to :;nvict:}on lefm , while walking, talking or traveling. United States V. DiRe, o
e g tends troy the entire sys o ‘ ! . ; States, 3 8.
constitutional restraints on which the liberties | _ .. a4 u.5. 165 (1952); Giordenello v. United
of the people rest. Having once recognized that the ' Rochin v. Califorma, United States
° . Elkins v. Uni 4
right to privacy embodied in the Fourth Amendment is v. United States, 361 U.S. 98 (1959): E
enforceable against the states, and that the right to be 480 (1958); Henxy V. TTo—————— 21 U.5. 471 (1963); Beck V. Chio,
secure against rude invasians of privacy by state 364 U.S. 206 (1960); Wong Sun v. United States, 3 .5. == Ve —
officers is, therefore, constitutional in origin, : e !
we can no longer permit that right to remain an empty

pramise. Because it is enforceable in the same
manner ard to like effect as other basic rights
secured by the Due Process Clause, we can no longer
pemit it to be revocable at the whim of any police
officer who, in the name of law enforcement itself,
chooses to suspend its enjoyment. Our decision,
founded on reason and truth, gives to the individual
no more than that which the Constitution guarantees

him, to the police officer no less than that to which

honest law enforcement is entitled, and, to the courts, -
that judicial integrity so necessary in the true
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tanford v. Texas, 379 U.S. 476 (1965); James V. Louisiana, 382 U.S. 3¢ (1965) ;
Camara v. Municipal Court, 387 U.S. 523 (1967) ; Bumper v, North Carolina
391 U.s. ; i ity ' ey

U.S. 543 (1968); Recznik v. City of Lorain, 393 U.S. 166 (1968) ; Stanley v
Geargia, 394 U.S. 557 (1969); Chimel v. California, 395 U.S. 752 (1969);
Von Cleef v. New Jersey, 395 u.s pley ,
. .S. 8 ; i i i
814 (1969); Shipl V. California, 395 u.s.

818 (1969); vale V. Louisiana, 399 U.S. 30 (1970); Conna.llx V. Georgia, 429 u.s
‘ .S.

245 (1977); Riddick v. New York, 445 u.s. 573 (1980); Steagald v. United States
101 s.Ct. 1642 (1981); United States v. Johnson, 102 s.ct. 2579 (1982)
or .

apartments, Mcbanald v. United States, 335 U.S. 451 (1948); Chagman v.

United States, 365 U.S. 610 igg. irg
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— | ]( )i Riggan v. Virginia, 384 U.S. 152 (1966) ;
Pinelli v. United States, 363 u.s. 410 (1969); Mincey v. Arizona, 437 u.s. 385
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); Franks v. Delaware, 438 u.s. 158 (1978); Payton v. New York, 445 U.s
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Stoner v. California, 376 u.s. 483 (1964).

Or places of business, Silverthorne Lumber Co. v. United States 255 u.s
‘ .S.

313 (1921); Gouled v. United States, 255 u.s. 298 (1921); Go~Bart Co. v

United States, 282 y.s. 344 (1931); United States v, Lefkowitz, 285 U.S. 452

v, ;
(1932); Sgro v. United States, 287 U.S. 206 (1932} ; Marcus v. Search Warrant
367 U.S. 717 (1961); See v. City of Seattle, 387 U.S. 541 (1967); Berger v

New York, 388 U.S. 41 (1967); Mancusi v. DeForte, 392 U.S. 364 (1968) ; Colonnade

Cateri ,
tering Co. v. United States, 397 y.s. 72 (1970); G.M. leasing Co. v. United
States, 429 U,s. 338 (1977) ; ‘Marshalil v. Barlow's, Inc., 436 U.S. 307 (1978);

Iyler v. Michigan, 436 U.S5. 499 (1978); Lo-ji Sales Co. v. New Yark, 442 U.s.
319 (1979); Ybarra v. Illinois, 444 u.s. 85 (1979). Absent augent circumstances
or consent, the threshold T2y not be reasonably crossed without a watrang.

The rule also protects ocur “effects." Gambino v. United States, 275 v.s.

310 (1927); one 195 Ivani
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Dyke v. Taylor Implement Mfg. To., 391 U.S. 216 (1968); Coolidge v. New Hampshire,

403 U.S. 443 (1971); Almeida-Sanchez v. United States, 413 U.S. 266 (1973);

United States v. Ortiz, 422 U.S. 891 (1975); United States v. Chadwick, 433 U.S.

1 (1977); Torres v. Puerto Rico, 442 U.S. 465 (1979); Arkansas v. Sanders, 422

U.S. 753 (1979). America is a mobile society, and while we are cbedient to

the law, the Constitution guarantees us this.

PUBLIC POLICY MILITATES AGAINST ANY LESSER STANDARD
Besides the constitutional argument that Congress does not possess the

authority to nullify the federal exclusionary rule, public policy alone militates
against cansideration of the proposed legislation. Bluntly, it would exhume the
silver platter doctrine, quietly laid to rest in Elkins, and thereby destroy any

sevblance of uniformity of Fourth Amendment decisional law in all criminal

proceedings, whether federal or state. State prosecutors, having calse to believe

that they cannot meet the Mapp/Ker standard of reasonableness, could hand over
to the Justice Department illegally seized evidence for use in federal prosecutions.
Federal prosecutors, in turn, oould persuade a federal court, urder any lesser

standard, to admnit the unconstitiationally seized evidence in the federal prosecution.

Conversely, under any lesser standard, having persuaded a federal court to
admit such evidence, the federal jrosecutor ocould hand evidence over to a state
prosecutor, since it had been admissible in a federal court; state prosecutors
ocould then try to persuade state courts that, if it were admissible in federal
court, it should likewise be admissible in a state court. Chaos would result.

The following analysis by Justice Douglas, joined in by Chief Justice
Warren and Justice Brennan in dissenting in Wilson v. Schnettler, 365 U.S. 381,

397-398, is pertinent:

When we forsake Rea v. United States and
tell the federal courts to keep hands off, we wink
at a new formm of official lawlessness. Féederal
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officials are now free to violate the Feder.

Ru.}es that were designed to protect the ixﬂia\];idual's
privacy, provided they turn the evidence unlaw-
fu.}ly_obtamed over to the States for prosecution
This is an evasion of federal law that has h
consequences so serious that I must dissent.

This case may be inconseriuiontial in the tides

of legal history. But tie rule we fashion is

an open invitation of federal officials to "flout"
about the search warrants required by the Fourth
Amendment, to break into homes willy-nilly, and

federal officials, may be used against the victim.
A few states have exclusionary rules as strict as
pﬂég?ugtcamardedm by the Fourth Amendment.

; e use in state ecuti i
which wogld be barred ifprthsﬂeredo.ri]sn ?ederf ev;flience
;f:rosecutmns. The tender regard which is expressed
beor federal-state relations will in ultimate effect
p ed:.r atje.nder regard for federal officials who flout

C law. Today we lower federal law enfarcement
gt:an}c(lards by giving federal agents carte blanche to
ﬂxl' : g:wn <'ioors, ransack .iames, search and seize to
feJ.r artscontent—-solongastheystaya»ay
ram federgl courts and do not try to use the evidence

If one were Tmerely to substitute the words "federal courts" for either "federal
officials" or "agents" -- which would be the result of any proposed lesser
standard — one can readily see the invitation to lawlessness, the future of
which Justice Douglas correctly portended. It also forbodes ill for decisional
uniformity among the 50 States.

An additional public policy argument againsi these proposals arises in
another context: the interpretation by the 94 U.S. District Courts and 12
U.S. Courts of Appeals of Fourth Amendment cases predicated on a less-than-
reasonableness standard. In other words, should federal ocourts prospectively
admit evidence seized in such egregiously abusive circumstances as the Supreme
Court has decisionally forbidden?

°arrests at will of anyone with only a previous criminal record (Beck);

:dragnet arrests (Davis);
arrests for investigation (Brown v. Illinois);

bl

®"pick up and bring in" arrests (Dunaway) ;
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°unreasonable stop and frisks (Sibron);

®stops based on skin color alone (Brignoni-Pornce);

°randam auto stops (Prouse);

°unreasonable stop and identify cases (Brown v. Texas);
°warrantless sanctuary seizures (Payton/Riddick/Steagald):
°coercive consent searches (Bumper).

The answer should be no, since all these cases were decided post-Mapp.
Twenty years have passed since the U.S. Supreme Court censtitutionally

mandated the federal exclusionary rule in Mapp. During this period of time,

the Court has decided 45 federal cases touching on the rule, holding for the

govermment  in 32. On the other hand, with regard to enforcing Fourth Amendment
rights through the Fourteenth Amendment in state criminal proceedings, out of
77 cases, ‘it only held for the prosecution 20 times. Federal law enforcement
has come a long way toward living and working within the framework of the rule.

ABOLITION OF THE RULE WOULD NOT ENSNARE MANY CRIMINALS NOW GOING FREE

To say that the federal exclusionary rule has not worked is to ignore human
experience. It has contributed to substantial law reform by federal,authorities.
It has increased the professionalism of federal law enforcement officers. It
has vastly enhanced the integrity of the federal judicial process.

But perhaps most importantly, nost of the empirical evidence reveals that
the operation of the rule has not greatly affected case disposition. The over-—
whelming percentage of gailty pleas and caonvictions in federal courts provides
ample proof that the rule has not stultified either federal law enforcement or
the judiciary. |

Opponents of the exclusionary rule and many citizens believe the rule
results in legions of criminals going free on "technicalities." Evidence from
a General Accounting Office report strongly suggests otherwise. See
Camptroller General of the United States, Impact of the Exclusionary rule on

Federal Criminal Prosecutions, Rep. No. GGD-79-45 (19 April 1979). The report

outlines €&, :dence obtained fram a survey conducted between July 1 and August 31,

1978 in 38 P.S. Attormeys' Offices. Some 2,804 cases were evaluated. Sixteen
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percent of defendants whose cases were accepted for prosecution filed same typa
of suppression motion; 55% of these motions cited the Fourth Avendment. The
overwhelming majority of motions for suppression in which hearings were held

were denied. Overall, in only 1.3% of the 2,804 cases was evidence excluded

as a result of filing a Fourth Amendment motion.

But were many cases dropped by the prosecutor because of search and
seizure prablems? The answer is no. Only 4/10 of 1% of the declined defendants'’
cases were turned down due to Fourth Amendment search and seizure problems, the
GAD study reported.

Further evidence can be found in two studies of state cases from the
prestigious Institute for Law and Social Research. In a May, 1978 study, "what
Happens after Arrest?", INSLAW researchers reported "a low rate ot rejections
at' screening due to improper police conduct. Iess than 1% of all arrests were
refused by the prosecutor with an indicatior that the police failed 40 protect
the arrestee's right to due process (e.g., no . bable cause for making the
arrest, unlawful search for and seizure of evidence...).” And of the 8,766
arrests examined in the INSLAW study *“at were dismissed by the prosecutor after
initial acceptance, due process piuplems constituted but a small part -- 28%.

A second INSLAW study is also revealing. Issued in April, 1979, it is
entitled, "A ( s-City Camparison of Felony Case Processing." While noting
that the @ “"lusionary rule and other related issues have stirred much debate
among both scholars and criminal justice practitioners, and acknowledging that
the rule may legitimately be the subject of extended debate over legal philos-
ophies, the stidy found that due process reasons appeared to have "little impact
on the overall flow of criminal cases after arrest.”

Due process reasons were responsible for only a tiny portion of the
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rejections of cases at screening in most jurisdictions — 1% in Washington, D.C.,
2% in Salt lake City, 4% in Ios Angeles, 9% in New Orleans. The study goes on
to point out that the data "seem to counter the conventional wisdam that Supreme
Court decisions cause many arrests to fail because of technicalities. In fact,
in the jurisdictions [studied], only ome hamicide arrest was rejected for due
process reasons, and no rapes were rejected for these reasons.” Drug cases
accounied, not unexpectedly, for most of the due process-related rejections.

In non-felony cases, less than 2t of the rejections in each city stemmed fram

due process violations.

A study from a thirxd source, the National Institute of Justice, also
requires examination. Released in December, 1982, the NIJ-sponsored research,
entitled, "The Effects of the Exclusiocnary Rule: A Study in California,” said
that 4.8 percent of all felony arrests declined for prosecution in C.ax:lifornia
from 1976 through 1979 were rejected because of search and seizure problems,
with the greatest impact not in violent crimes but in drug cases. surprisingly,
the NIJ study failed to mention the fact that the California courts have
recognized a broad vicarious standing rule, under which many persons not
personally aggrieved by an illegal search ar seizure can nonetheless gain the
penefit of exclusion. See Pecple v. Martin, 45 Cal. 2d 755, 290 P.2d 855
(1955). Under the federal exclusionary rule, of course — and the rules of
virtually every other State in the Union — only the actual victim of the

iliegality may seek suppression. See e.9., Rakas v. Illinois, 439 U.S. 128,

133-138 (1978). Of course evidence will be lost if the exclusionary rule 1s
applied as it ought to be, just as evidence will be lost if the police refrain
fram searching when the Constitution forbids them.

Ancther recent study notes that the nurber of cases in which the legality

of a search and seizure was truly debatable, and in which the court ultimately
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ruled in favor the defendant, was miniscule. See Davies, "Affimmed: A Study
of Criminal Appeals and Decision~Making Nomms in a California Court of Appeal."
When other types of appellate cases were also counted, the total number of
cases in which the appellate court ruled in favor of the defense on a search

and seizure issue rose to only eleven. Id. at 635 n. 286.

Under these circumstances, is the effort to nullify or severely limit
the exclusionary rule necessary? Would its abolition result in many more cases
being pursued? The data do not suggest so.

Discontent with the outcame of a few well-publicized cases in which

suppressed evidence has resulted in a criminal going free — and one can always

came up with these "horror stories” — is no reason to tamper with constitutionally
guaranteed rights.

OCONCLUSION

‘
.

Despite the rhetoric, there is no demonstrated connection between the
increase in crime and the existence of the exclusianary rule. Lawbreakers do

not read the Supreme Court advance sheets; and the empirical evidence does not

support the thesis that numerous cases are either lost or dropped because of
search and seizure problems.

Efforts to abolish or narrow the exclusionary rule are unconstitutional,
urwarranted and unnecessary.

The American Bar Association joins with members of this Administration and
the Congress in recognizing the need to undertake concerted and effective measures
to reduce crime in America. We have joined in endorsing a number of the
Administration's proposed measures to achieve that end. The exclusionary rule,
however, provides an easy target for many who are — understandably —- fed up

with the crime problem today. But Congressional changes in the Rule will
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INTEREST OF THE AMICUS CURIAE

The American Bar Association [hereinafter ABA] is
a voluntary, national membership organization of the
legal profession. Its nearly 300,000 members come from
every state and territory and the District of Columbia.
Its constituency includes prosecutors, public defenders,
private lawyers, trial and appellate judges at the state
and federal levels, legislators, law professors, law en-
forcement and corrections personnel, law students, and a
number of nonlawyer ‘“associates” in allied fields. Since
its inception over 100 years ago, the ABA has taken an
active interest in the improvement of the administration
of justice.

In 1973, the ABA adopted a resolution supporting re-
tention of the Fourth Amendment exclusionary rule in
state and federal criminal proceedings. In the decade
since, it has firmly opposed all efforts to modify or abolish
the rule and allow the use of illegally seized evidence in
criminal trials. Recent examples of such activity include
ABA testimony submitted to the Attorney General’s
Task Force on Violent Crime in June, 1981, and testi-
mony before the Senate Subcommittee on Criminal Law
in November, 1981 and before the House of Representa-
tives Subcommittee on Criminal Justice in June, 1982. In
addition, during the 97th Congress the ABA frequently
articulated its opposition to pending exclusionary rule
legislation. in communications to individual members. It
has called for state and local bar association opposition to
such legislation, participated in debate forums with other
professional organizations, and prepared articles on the
subject for publication.

The legal profession which the ABA represents has no
more vital role in society than protecting constitutional
freedoms. At issue in this case is a fundamental consti-
tutional guarantee. The Fourth Amendment itself is at
stake, not just a rule of evidence.

The ABA of course supports reasonable efforts to im-
prove law enforcement. Crime is a major concern in
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America today. Modification of the exclusionary rule is
popularly (and politically) advocated as a panacea for
this enormous societal problem. The ABA has long be-
lieved, however, that modification of the exclusionary rule
as a means of dealing with crime is overly simplistic and
is in fact likely to have minimal effect on either the crime
rate or conviction rate nationally. The constitutional price
to be paid for these marginal gains is, however, enormous.
The price is the erosion of every American citizen’s cher-
ished constitutional right to privacy. It cannot be over-
emphasized that the issue here is not retention of a rule;
it is the retention of the Fourth Amendment.

SUMMARY OF ARGUMENT

A “good faith, reasonable mistake” exception to the
Fourth Amendment exclusionary rule would inevitably
diminish police respect for constitutional standards and
their compliance with them. It would increase the num-
ber of Fourth Amendment violations because it would
appreciably increase both the opportunity and the incen-
tive for the police to commit them. Fear that a violation
of the Fourth Amendment would undermine a prosecu-
tion will be reserved for extreme constitutional violations.

Although the Court has been reluctant to expand the
scope of the Fourth Amendment exclusionary rule, it has
never taken the step that is now urged. It has never al-
lowed the prosecution in a eriminal trial to build its case-
in-chief upon evidence that the police had seized in viola-
tion of the defendant’s rights under then-prevailing
Fourth Amendment law. The Court’s decisions simply do
not support creation of an exclusionary rule exception
for so-called “reasonable” violations of the Fourth Amend-
ment or for violations that may be deemed to have been
committed in “good faith.” In every instance in which
the Court has concluded that expansion of the exclusion-
ary rule would yield insignificant incremental deterrrence
to police misconduct, it did so only on the assumption that

tainted evidence would be excluded from the prosecution’s

o
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case-in-chief. If that assumption is eroded by a “reason-
able mistake” or “good faith” exception to the exclusion-
ary rule, the additional incentive for iliegal conduct that
comes from other permissible uses of the evidence will also
increase, and quantities of deterrence that could once be
dismissed as insubstantial will have to be remeasured.
Cases such as United States v. Calandra, 414 U.S. 338
(1974), United States v. Janis, 428 U.S. 433 (1976), and
United States v. Havens, 446 U.S. 620 (1980), could be
decided differently.

Further, a “good faith” or “reasonable mistake” ex-
ception would clash with the principles governing the
retroactivity of Fourth Amendment decisions, developed
last term in United States v. Johmson, 102 S.Ct. 2579
(1982). There the Court rejected a “good faith” excep-
tion to retroactive application of Fourth Amendment deci-
sions because such an exception would erode police respect
for the Fourth Amendment itself.

The most grievous consequence of proposals to cut into
the exclusionary rule woud be to undermine, perhaps ir-
reparably, the moral authority of the Fourth Amendment.
Weakening the exclusionary rule would inevitably com-
municate the message that the cost of Fourth Amend-
ment compliance is too heavy for society to bear, however
unintended that message might be. If the cost of doing
without the fruits of illegal searches and seizures is
too great, what of the cost we willingly pay whenever the
Fourth Amendment deters police intrusions? Many would
conclude that this too, is an unnecessary expense. Dimin-
ishing the exclusionary rule inevitably would diminish the
protections against unwarranted governmental intrusions
that the Fourth Amendment now extends to everyone’s
person, place of business, and home.’

1The United States counts as a cost of suppression the fact
that -ome officers, uncertain where the line between legal and
illegal conduct lies, will fail to conduct searches that the Fourth
Amendment in fact allows. See Brief for the United States at 52.
This phenomenon is but the unavoidable consequence of the fact
that a line must be drawn somewhere. If the police—whatever their
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- ARGUMENT

I A “GOOD FAITH, REASONABLE MISTAKE” EX-
CEPTION TO THE EXCLUSIONARY RULE WILL
NECESSARILY INCREASE THE INCIDENCE OF
FOURTH AMENDMENT VIOLATIONS. THIS EX-
CEPTION WILL DIMINISH THE INCENTIVE OF
THE POLICE TO HONOR THE LIMITATIONS
THAT THE FOURTH AMENDMENT PLACES
UPON THEM AND IT WILL DENY COURTS THE
OPPORTUNITY TO ARTICULATE OR DEVELOP
WORKABLE AND ENFORCEABLE STANDARDS
FOR POLICE CONDUCT.

When in 1914 this Court in Weeks v. United States, 232
U.S. 383 (1914), ruled that evidence seized in violation of
the Fourth Amendment would not be admitted in federal
crirninal trials, the Court did not base its decision upon
the hope that future police misconduct might thereby be
discouraged. Instead, Justice Day’s opinion for a unani-
mous Court whose membership included such illustrious
names as Justices Hughes and Holmes, stated a different
rationale:

The tendency of those who execute the criminal laws
of the country to obtain conviction by means of un-
lawful seizures . . . should find no sanction in the
judgments of the courts which are charged at all
times with the support of the Constitution and to
which people of all conditions have a right to appeal
for the maintenance of such fundamental right. (232
U.S. at 392.)

In their famous dissents in Olmstead v. United States,
277 U.S. 438 (1928), Justices Holmes and Brandeis
elaborated on these ideas. Justice Holmes wrote:

motivations—seek conscientiously to refrain from searching when
the Fourth Amendment forbids it but to search when a search
would be legal, some mistakes will inevitably be made on both sides
of the line. Any effective Fourth Amendment remedy would produce
the same results. What the government seeks, in reality, is a
lowering of the line. It would tolerate a greater number of illegal
searches so that the police would make fewer “erroneous” decisions
not to search. The Fourth Amendment places too great a value on
individual privacy to permit or desire this result.

et s s

ey S

TR e

93

b
We have to choose, and for my part I think it a less

evil that some criminals should escape than that the
government should play an ignoble part.

For those who agree with me, no distinction can be
taken between the Government as prosecutor and
the Government as judge. If the existing code does
not permit district attorneys to have a hand in such
dirty business it does not permit the judge to allow
such iniquities to succeed. Id. at 470 (Holmes, J.,
dissenting).

In a more expansive opinion, Justice Brandeis said:

When these unlawful acts were committed, they were
crimes only of the officers individually. The Govern-
ment was innocent, in legal contemplation; for no
federal official is authorized to commit a crime on
its behalf. When the Government, having full knowl-
edge, sought, through the Department of Justice, to
avail itself of the fruits of these acts in order to ac-
complish its own ends, it assumed moral responsi-
bility for the officers’ crimes. And if this Court
should permit the Government, by means of its offi-
cers’ crimes, to effect its purpose of punishing the
defendants, there would seem to be present all the
elements of a ratification. If so, the Government it-
self would become a lawbreaker. Id. at 483 (Bran-
deis, J., dissenting) (citations omitted).

These and similar justifications for the exclusionary
rule, which have been labeled the “judicial integrity” ra-
tionale, no longer seem to enjoy any independent exist-
ence. As interpreted in later decisions, all such consid-
erations now appear to be subsumed within the narrower

question of whether the admission of illegally obtained

evidence will encourage additional law-breaking by the
police. As the Court explained in United States v. Janis,
428 U.S. 433 (1976) :

The primary meaning of “judicial integrity” in the
context of evidentiary rules is that the courts must
not commit or encourage violations of the Constitu-
tion. In the Fourth Amendment area, however, the
evidence is unquestionably accurate, and the viola-

22-224 O—83——4
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tion is complete by the the time the evidence is pre-
sented to the court. The focus therefore must be on
the question whether the admission of the evidence
encourages violation of Fourth Amendment rights.
As the Court has noted in recent cases, this inquiry
is essgntlally the same as the inquiry into whether
exclusion would serve a deterrent purpose. Id. at
458-59 1. 35 (citations omitted). '

. Yet the need to discourage Fourth Amendment viola-
P‘l'ons., yvhether it goes under the name of an imperative of
judicial integrity” or of “deterrence,” is constitutionally
b..ased. The Fourth Amendment broadly guarantees “[t]he
right of the people to be secure in their persons, houses
papers, and effects against unreasonable searc’hes anci
seizures. . . .” The force of its mandate is not limited to
any one branch of the government to the exclusion of
the o.thers. Any governmental action that reduces the
se?curlty of which the Fourth Amendment speaks is for-
‘bldden.. Aqd this security would be diminished as surely
by a judicial policy admitting evidence that encourages
agents of the executive branch to commit unreasonable
searches and seizures as it would be by the conduct of
those agents themselves. Because a “good faith, reason-
able mistake” exception to the exclusionary ruie would
Wt.aa.lfen the people’s security by encouraging the com-
mission of a greater number of violations of the Fourth
Amendment, it must be rejected.

As this Court has said, “convincing empirical data”
on !;he efficacy of the exclusionary rule as a prophylactic
device are unlikely to be obtained. United States v. Janis
428 U.S. 433, 449-53 (1976). The rule’s impact must’
therefore, be assessed by other means, such as by using’
common sense or by examining anecdotal information
from knowledgeable sources.* Among recent information

2 Other judgments of equal or greater importance must fre-
quently be'z made despite a similar lack of empirical proof ‘For
exz.a.rr'lple, in Gregg v. Georgia, 428 U.S. 153 (1976) (plliralit
opinion), the Court noted that studies assessing the impact of thi
death penalty have yielded ‘“‘no convincing empirical evidence either
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of this latter sort is the testimony presented to the Crim-
inal Law Subcommittee of the Senate Judiciary Com-
mittee by Maryland Attorney General Stephen H. Sachs.
Sachs, who also served as a federal prosecutor for six
years—three of them as United States Attorney for
Maryland—stated that in his experience the threat of the
exclusion of evidence impelled the police to learn and
foilow the limits established by the Fourth Amendment:

I cannot offer statistical studies on the deterrent ef-
fect of the rule, but what I can offer is my testimony
that I have watched the rule deter routinely through-
out my years as a prosecutor.

When an assistant U.S. attorney, for example, ad-
vises an FBI agent that he lacks probable cause to
search for bank loot in a parked automobile unless
he gets a better make on the car, or that he has a

supporting or refuting’’ the position that the threat of execution
produces no significant additional discouragement of would-be
killers. Id. at 185. Nonetheless, the Court relied upon common
sense to conclude that for many persons, “the death penalty un-
doubtedly is a significant deterrent. There are carefully contem-
plated murders, such as murder for hire, where the possible penalty
of death may well enter into the cold calculus that precedes the de-
cision to act.” Id. at 185-86.
As one social scientist, who hag himself conducted ultimately
inconclusive studies of the exclusionary rule, recently wrote:
Certainly we do not generally require proof of deterrent ca-
pacity as a prerequisite to adopting or retaining our public
policies. There is virtually no evidence that capital punishment
deters murder, but three-quarters of our states have such laws.
It is painfully obvious that our laws against the use of nar-
cotics have limited deterrent capacity. If all our court decisions
had to be proven 90% effective—or 75%, or even 509 —in
order to remain viable, large numbers of them would fail the
test. Public policies are adopted on faith, hope and the belief
that certain conduct ought to be deterred, not on the certainty
that it will. Social science research is simply not advanced
enough to come to very precise conclusions about the impact
of most public policies—not just the exclusionary rule. Canon,
“Ideology and Reality in the Debate Over the Exclusionary
Rule: A Conservative Argument for its Retention,” 23 S.
Tex. L.J. 558, 564-65 (1982).
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staleness problem with the probable cause to believe
that the ski masks used in the robbery are still in
the suspect’s giri-friend’s apartment, or that he
should apply for a search warrant form a magistrate
and not rely on the consent of the suspect’s kid sister

to search his home—in all those circumstances, Mr.
Chairman, the rule is working.

The principal, perhaps the only, reasons those con-
versations occur is that the assistant and the agent
want the search to stand up in court. . ..

Exclusion from evidence is almost, certainly in my
judgment, the only deterrent in the vast majority
of unconstitutional instrusions. The FEwxclusionary
Rule Bills, 1981-82: Hearings on S. 101, S. 751 and
S. 1995 Before the Subcomm. on Criminal Law of
the Senate Comm. on the Judiciary, 97th Cong., 1st
and 2d Sess. 19-48, 21-22 (1981-82).

If, as the Court has consistently assumed, the ex-
clusionary rule functions in ways similar to this descrip-
tion, then adoption of a “good faith” exception would
undermine it. Police and prosecutors, who now are en-
couraged to make careful assessments of what the Fourth
Amendment permits and what it forbids, would be mo-
tivated whenever there was doubt to construe the law
generously in favor of the right to search and seize.* And

3 The state of Illinois appears to argue for only a comparatively
modest change in the exclusionary rule, by which the court at
a suppression motion would give greater deference to the deter-
mination of a magistrate who issued a warrant and would not upset
the decision, even if erroneous, so long as it was “reasonable”. See
Petitioner’s Brief on Reargument at 11. As Illinois appears to
acknowledge, however, its real quarrel is not with the exclusionary
rule itself but rather with recent decisions that it says, have reached
a “hypertechnical interpretation” of the probable cause standard.
Id. at 16. Thus Illinois suggests that this Court undertake ‘“‘another,
perhaps simpler, way to reach the same result” as a modification of
the exclusionary rule in this case, and address the probable cause
issue directly. Id. If Tlinois is correct in its claims that more re-
cent decisions such as Spinclli v. United States, 393 U.S. 410 (1969),
mark an unjustified departure from an earlier and more sensible
view of probable cause, then its suggestion is surely well taken; the
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Amendment,” 58 Minn. L. Rev. 349, 393-94 (1974)
(footnote omitted) .

As these general points suggest, creation of 2 “good
faith” exception would spawn new incentives for the po-
lice to overstep the bounds that the Fourth Amendment
sets while at the same time crippling the courts’ ability to
identify and enforce those limits. An examination of how
a “good faith” exception would likely operate in some re-
curring situations reinforces these conclusions.*

4 In support of its position that the exclusionary rule is pro-
hibitively costly, the United States quotes extensively from a recent
study of the Department of Justice's National Institute of Justice
titled “The Effects of the Exclusionary Rule. A Study in Cali-
fornia” (Dec. 1982) [hereinafter «N.1J. study”]. See Brief for
the United States, at 47-49. Of course evidence will be lost if the
exclusionary rule is applied as it ought to be, just as evidence will
be lost if the police refrain from searching when the Constitution
forbids them. The paramountcy of the right to privacy requires
this result. Protection of the individual often hampers “offective”
law enforcement, put if the escape of some guilty PErsons from
the net becomes too high a price to pay, then very few individual
protections could survive. To mention one, the rule that no one
may be convicted of a crime except on proof beyond a reasonable
doubt of all elements of the offense, see In 7€ Winship, 397 U .S.
358 (1970), necessarily frees some undetermined but surely large
number of guilty defendants in order to minimize conviction of the
innocent.

In all probability, the new N.LJ. study vastly overstated the
number of guilty persons who could not be convicted unless a “good
faith” exception were adopted. Most obviously, the N.LJ. study
overlooked the fact that the California courts have recognized a
pbroad vicarious standing rule under which many persons not per-
sonally aggrieved by an illegal search or seizure can nonetheless
gain the benefit of exclusion. See People ». Martin, 45 Cal. 2d 755,
290 P.2d 855 (1955). Under the federal exclusionary rule, of
course, only the actual vietim of the illegality may gseek suppres-
sion. Sece, e.9. Rakas v. Illinois, 439 U.S. 128, 153-38 (1978).

Another recent study suggests that the number of cases In which
the legality of a search and seizure was truly debatable, and in
which the court ultimately ruled in favor of the defendant, was
miniscule. See Davies, “aAfirmed: A Study of Criminal Appeals
and Decision-Making Norms in a California Court of Appeal.” 1982
A.B. Found. Res. J. 543, 613 n. 230, 616. When other types of
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The instant case, in which the police executed a search
warrant that is now said to have bee¢n issued without
probable cause, presents one such situation. The need to
regulate the conduct of the officers executing the arrest is
not the only reason for retaining the exclusionary rule.
A magistrate who issues a defective search warrant vio-
lates a citizen’s constitutional rights as surely as the po-
lice officer who executes it. Suppression is essential to in-
sure that police, prosecutors and magistrates do not vio-
late the Fourth Amendment. This Court has frequently
focused its attention on the conduct of the magistrate in
issuing the warrant rather than on the police officer in
preparing it. See, e.g,, United States v. Berkeness, 275
U.S. 149 (1927) ; Go-Bart Importing Co. v. United States,
282 U.S. 344 (1931) ; Grau v. United States, 287 U.S. 124
(1932) ; Sgro v. United States, 287 U.S. 206 (1932);
Nathanson v. United States, 290 U.S. 41 (1933) ; Aguilar
v. Texas, 378 U.S. 108 (1964); Stanford v. Texas, 379
U.S. 476 (1965).

The view that magistrates’ decisions need not be re-
viewed to guarantee Fourth Amendment compliance is
untenable. While magistrates and other warrant-issuing
authorities in both the federal system and in many state
systems no doubt possess the utmost integrity and are
well-trained in the law, the potential for mistakes of
judgment in issuing warrants is not eliminated, particu-
larly in close cases. A ‘“‘good faith” exception would surely
encourage magistrate shopping. Some police already
seek out the most sympathetic magistrates for presenta-
tion of their warrant applications. See L. Tiffany, D. Me-

appellate cases were also counted, the total number of cases in
which the appellate court ruled in favor of the defense on a search
and seizure issue rose to only eleven. Id. at 635 n. 286.

The numbers that the N.I.J. found must be compared to the
General Accounting Office’s finding that in thirty-eight federal
prosecutors’ offices, only 0.4 percent of all cases were not presecuted
due to illegal search or seizure rcasons. See Comptroller General,
U.S. GAO, Rep. No. GGD-79-45, “Impact of the Exclusionary Rule
on Federal Criminal Prosecutions’ 14 (1979).
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Intyre & D. Rotenberg, Detection of Crime 120 (1967 ).
Now, regardless of the deference the magistrate’s finding

of probable cause may command, see United States v.
Ventresca, 380 U.S. 102 (1965), that determination will
nonetheless be reviewed on a motion to suppress, and the
advantage that th. police gain by finding a lenient magis-
trate is therefore limited. A “good faith” exception will
render this advantage decisive, if, as the United States
urges, the magistrate’s decision to issue a warrant be-
comes final and assures the admissibility of any evidence
seized.

- Further, there is also evidence that the warrant require-
ment may best protect Fourth Amendment values by forc-
ing the police themselves (sometimes with the assistanc.e
of the prosecutors) to review the strength of their evi-
dence before presenting their applications to the magis-
trate. Attorney General Sachs referred to this process.
Determined to secure evidence that will survive a sup-
pression motion, they take care to obtain probable cause
before conducting their searches even if they are confident
that a lesser quantum of evidence would pass a magis-
trate’s sometimes perfunctory review. A “good faith”
exception would destroy any incentive to continue this
important internal review process. The police would no
longer fear suppression of evidence as long as the evi-
dence was obtained under a warrant, however erroneously
issued.

“A “good faith” exception could also result in makir}g;
the magistrates themselves more lax. Now, the probabil-
ity that the decision to ssue a warrant will be serutinized
later, with the success of a criminal prosecution perhaps
turning on the outcome, motivates issuing magistrates.to
perform more conscientiously and to become better 1in-
formed on Fourth Amendment law. This goad is espe-
cially important because the Court has never held that
the magistrate must be a lawyer or indeed have any legal
training at all. In Shadwick v. City of Tampa, 407 U.S.
345 (1972), the Court held that a non-lawyer municipal
court clerk could issue valid arrest warrants for violations
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of municipal ordinances. A “good faith” exception would
be a disincentive to legislative efforts to upgrade the
status of magistrates. A relatively uninformed magis-
trate could be counted on to show greater deference to t}ne
police, and the evidence acquired through such a magis-
trate’s warrants, whether properly issued or not, would
be accepted in court.

Running all of these risks in order to allow prosecutors
to gain use of evidence obtained in violation of the Con-
stitution would extract a grossly high price in lost Fourth
Amendment freedoms. It has been fourteen years since
this Court suppressed evidence obtained under a search
warrant that a magistrate had mistakenly issued, see
Spinelli v. United States, 393 U.S. 410 (1969), and cases
of this sort seem to be rare. It is not too speculative to
suggest that the reason for this trend is that the exglu-
sionary rule is succeeding: the threat of suppression,
though infrequently carried out, achieves a reasonably
high rate of compliance with the Fourth Amendment man-
date that warrants not be issued except on probable cause.

This point leads to another. Cases, like Spinelli, in
which a court declares an affidavit insufficient and orders
evidence suppressed typically arise when the relevant
standards for assessing probable cause have not yet been
fully developed, and the suppression litigation serves the
critical function of permitting the articulation of these
standards. The Court’s decision in Spinelli may have re-
sulted in the loss of evidence concerning one gambler’s
activities, but it permitted the Court to elucidate the test
that magistrates throughout the nation should apply when
deciding whether an anonymous informant’s tip provides
probable cause for issuance of a warrant. This norm-
articulation function must continue if magistrates are to
continue to strike the proper balance between law en-
forcement requests and Fourth Amendment restrictions.
In this way, the suppression of evidence seized vnder a
warrant issued on an inadequate affidavit in one case
Jeads directly to clearer articulation of Fourth Amendment
rights and their limitations, and hence to a prevention of
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future Fourth Amendment violations. As one commenta-
tor has written: -

It is . . . imperative to have a . . . procedure by
which courts can review alleged violations of consti-
tutional rights and articulate the meaning of those
rights. The advantage of the exclusionary rule—en-
tirely apart from any direct deterrent effect—is that
it provides an occasion for judicial review. ... Oaks,
“Studying the Exclusionary Rule in Search and
Seizure,” 37 U. Chi. L. Rev. 665, 7566 (1970).

The present case demonstrates the costs that will have to
be paid if a “good faith” exception to the exclusionary
rule is adopted that will preclude suppression of evidence
seized under a warrant issued without probable cause.
Certiorari was originally granted because of the impor-
tance of the issue that the affidavit here raises: whether
an anonymous informant’s detailed tip, corroborated as
it was, established probable cause without more direct
evidence of the source of the tipster’s information or of
his credibility. As the state of Illinois noted in its re-
quest for certiorari, the courts have divided on the ques-
tion of the adequacy of similar affidavits. Petition for
Certiorari at 15 (citing assertedly contrary decisions).
Although the ABA expresses no view on the ultimate
question of whether the warrant here was properly issued,
plainly valuable guidance will result should that question
be answered. The lower courts and the law enforcement
community need this guidance. If the affidavit here did
not make out probable cause, a definitive statement to this
effect will insure that in the future magistrates will de-
cline to issue warrants under these circumstances. Al-
ternatively, if this affidavit is adequate, magistrates will
be guided accordingly in the future.®

5 An additional unfortunate consequence of the creation of a
“good faith, reasonable mistake” exception would be that, hence-
forth, search and seizure law would be developed under state rather
than federal law. The result would be a patchwork of rules. The
present case is a good illustration. When the Supreme Court of
Illinois ruled that the affidavit in this case was insufficient, it
relied on both federal and state grounds. The court’s opinion in
People v, Gates, 85 Ill. 2d 376, 423 N.E.2d 887 (1981), noted:
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A ruling that the exclusionar ‘
r y rule would not ]
even if the warrant should never have been issued ?&1}3
preclude decision on this important question. Because Ar-

ticle III, § 2 of the Constitution limits this Court’s power
to actual cases and controversies, and because questions
of the constitutionality of another branch’s conduct should
be avoided when possible, the Court in this and similar
cases would have to rule that the evidence should not be
suppressed, and it would have to avoid the now moot
question whether the Fourth Amendment was violated
Such is the clear teaching of Bowen v. United States 42é
U.S. 916 (1975), where the Court criticized a court o’f ap-
pearls for a@dressmg the merits of a Fourth Amendment
clam.x once it had determined that the claim could not be
appheq to the defendant on the basis of a retroactivit
analysis. Id. at 920-21. The Court affirmed the court o¥
appeals on the retroactivity point, then warned:

This Court consistently has declined

sett]_ed.questions regarding the scope (fg ;e(i?sf:r?s l::sl:
tab.hshl.ng new constitutional doctrine in cases in
whlcl'{ 1t.holds those decisions nonretroactive. This
practice is rooted in our reluctance to decide consti-
tutlong] questions unnecessarily. Because this reluc-
tance in turn is grounded in the constitutional role of
the federal courts, the district courts and courts of

Both the Constitution of the United States (U.S. Const., amend
IV) and the Constitution of Illinois (IIl. Const, 1970, art.
:z;:z.ugg prf?wde assurance against unreasonable.searcixes :;nd’
Sela 23 aot Sggx]'s?on and property. [85 Ill. 24 at 381-82, 423
A.Jthough the subsequent analysis does not ex ; i
tinction between federa] and state law and indii?slgligga‘;if]}::? dllls ,
(bu.t'not exclusively) on federal cases, it thus appearsp th tpihy
decxslqn belqw rested on both federal and state grounds, and ; d s
t,v:'o dissenting justices seemed to think that this w!s th " as
&f) I, ?d at 390, 423 N.E. 24 at 89¢ (Moran and Underwoo?i C;?T&
dissenting) (finding the search here consistent with “th nited
States and Illinois constitutions”). ® United

These. circum.stances may suggest that this case is not an
appropriate vehicle for deciding any questions of federal consti-

tutional law, See Fox Film Co
. law, ' rp. v. Muller, 296 U.S. o
California v. Krivda, 409 U.S. 33 (1972). 5 207 (935),
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appeals should follow our practice, when issues of
both retroactivity and application of constitutional
doctrine are raised, of deciding the retroactivity issue
first. Id. at 920 (citations omitted).

A decision that an officer’s “good faith” or “reasonable-
ness” in relying on a warrant was enough to permit the
contested evidence to be admitted would, like a ruling of
nonretroactivity, make a ruling on the merits impossible,
or at the least, readily avoidable.® Cases, like the instant
case, could escape rssolution on the merits through appli-
cation of the “goo# faith” exception. Efficient law en-
forcement and individual privacy would both suffer, for

‘magistrates would be denied authoritative guidance on

whether they should issue warrants on receipt of affidavits
like the one submitted here. Presumably, those magis-
trates who had previously refused to do so would continue
in their refusal, and those who had found such affidavits
sufficient would do so again. Uniform application of the
Fourth Amendment would be an impossibility.

A “good faith, reasonable mistake” exception would also
mean the diluting of the very aspect of Fourth Amend-
ment protections that the framers likely deemed the most
crucial for preservation of a free society—the require-
ment that no warrants be issued except on probable cause.
Indeed, a principal objection to the proposed federal Con-
stitution, when it was submitted to the states for ratifica-
tion, was the absence of a provision expressly forbidding
the central government from issuing warrants on insuffi-
cient grounds. For example, one influential critic, El-
bridge Gerry, wrote in a pamphlet that was circulated at

the time:

8 The United States asserts that the courts will .etain “dis-
cretion” to decide the merits of a Fourth Amendment claim in
cases where “good faith” or “reasonable mistake” is also asserted
as a ground for admitting the evidence. See Brief for the United
States, at 60-63. Bowen v. United States, 422 U.S. 916 (1975), and
its underlying rationale, would preclude decisions on the merits
when cases can be decided by applying an exclusionary rule

exception.
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- I cannot pass over in silence the insecurity in
which we are left with regard to warrants unsup-
ported .by evidence—the daring experiment of grant-
Ing writs of assistance in a former arbitrary admin-
lstration is not yet forgotten in the Massachusetts:
nor can we be so ungrateful to the memory of thé
patriots who counteracted their operation, as so soon
after their manly exertions to save us from such a
detestable instrument of arbitrary power, to subject
ourselves to the insolence of any petty revenue officer
to enter our houses, search, insult, and seize at pleas-
ure. [E. Gerry, “Observations on the New Constitu-
tion and the Federal and State Conventions” (1788)
reprinted in 1 The Bill of Rights: A Documentarg}
History 481, 488-89 (B. Schwartz ed. 1971).]

In. response to such criticism, the Fourth Amendment
W}th its standard of probable cause, was proposed in thé
First Congress under the new Constitution and was rati-
fied by the states, in order to limit the power of magis-
trates to issue warrants.

' J ustice Frankfurter has placed the Fourth Amendment
In its proper historical perspective:

The clue to the meaning and scope of the F

Amendment, is‘ John Adams’ characlzerization of 0(1)111;';05}3
argument against search by the police that “Ameri-
can independence was then and there born.” 10
Adams, Works 247. One cannot wrench “unreason-
ablg searches” from the text and context and his-
toric content of the Fourth Amendment, It was the
answer of the Revolutionary statesmen to the evils
of searches without warrants and searches with war-
rants unrestricted in scope. Both were deemed “un-
reasonable . . . .” When the Fourth Amendment
outlawed ‘“‘unreasonable searches” and then went
on to define the very restricted authority that
even a search warrant issued by a magistrate could
give, the framers said with all the clarity of the gloss
of history that a search is “unreasonable” unless a
warrant authorizes it, barring only exceptions justi-
fied b}{ akzsolute necessity. Even a warrant cannot
authorize it except when it is issued “upon probable
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cause . . . and particularly describing the place to
be searched, and the persons or things to be seized.
United States v. Rabinowitz, 339 U.S. 56, 69-70
(1950) [footnote omitted].

Yet proponents of a “good faith” exception, forgetting
also this Court’s reminder in Weeks v. United States,
232 U.S. 383 (1914), that the exclusionary rule was
intended to apply to unreasonable searches by officers
“acting under legislative or judicial sanction,” 232 U.S. at
394, would withhold the rule virtually whenever that ju-
dicial or legislative sanction was present.

A “good faith” exception would also undermine the
judiciary’s ability to achieve adherence to Fourth Amend-
ment standards when the police act with or without war-
rants. Consider, for example, those cases in which the
police conduct—an arrest for significantly instrusive
search—requires probable cause and where the issue now
would be whether the police had it. A “good faith” excep-
tion, especially one resembling the proposal of the United
States, would not entirely moot the question whether the
police had probable cause to act but would soften it. The
courts would ask if it was reasonable for the police to
think that they had probable cause—regardless of
whether they had in fact or not. Aside from the linguistic
and logical complexities that would be generated by such
an inquiry, the practical consequence would be to weaken
the probable cause standard. Police searches and seizures
that heretofore required probable cause would be tolerated
upon the showing of something less, perhaps closer to the
“articulable suspicion” that now only justifies less in-
strusive action. See generally Terry v. Ohio, 392 U.S. 1

(1968).

Evidence would be admitted if the police acted on
probable cause, or something somewhat close to it, unless
perhaps if the officer actually knew that what he was do-
ing was constitutionally forbidden (although, in the view
of the United States, the guilty knowledge of the offend-
ing officer would be irrelevant). The officer would be en-
couraged to search or arrest in a doubtful case rather
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than show preper respect for Fourth Amendment rights.
As previously mentioned, this result—the erosion of the
Fourth Amendment itself—is precisely what the United
States seeks. The difficult case—the case where prior
court decisions do not clearly point the way—would re-
main doubtful indefinitely, since the courts would no
longer be issuing definitive opinions stating whether or
not probable cause was established in that particular
case.” The courts would dispose of such cases by saying
that the departure from the probable cause standard was
at best a “good faith” mistake and not so egregious as
to justify suppression.

Thus, a “good faith, reasonable mistake” exception to
the rule is, in reality, an exception to the Fourth Amend-
ment itself. Indeed, supporters of such an exception have
said that this is just the point. For example, Professor
Edna Ball has ‘written a widely cited article in which she
argues for adoption of a form of a “reasonable mistake”
exception to the exclusionary rule, See Ball, “Good Faith
and the Fourth Amendment - The ‘Reasonable’ Exception
to the Exclusionary Rule,” 69 J. Crim. L. & Criminology
635 (1978). The reason for her support, however, is not
that she questions the abiiity of the exclusionary rule to
induce police conformance to judicially declared standards
of probable cause. Instead, she believes that the stand-
ards as they have developed are artificially strict, and
she hopes that a weakened exclusionary rule will free the

police from the duty of complying with them. As she
explains:

The good faith doctrine should not be judged by its
effect on the exclusionary rule but by its effect upon
the standards which define when citizens will be pro-
tected against governmenta] intrusion . . . [W]hat

7Historically, the courts have been reasonably successful in de-
veloping workable tests for determining when there is and when
there is not probable cause in recurring factual situations. But
if the courts are not required to make this type of decision, there

will be no way to sharpen the line between proper and improper
police -conduct.
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b2
is required is no longer “probable cause” as

presently defined, but instead “a reasonable ground
for belief.” Id. 655-56.

The state of Illinois now makes a similar argument
and suggests that its real quarrel is not vyith the exclu-
sionary rule but instead with judicially articulated stanc!—
ards of probable cause that, it says, have become arti-
ficially restrictive. If indeed probable cause standards
need to be reconsidered they should be recons1dereq. The
ABA urges, however, that this should be dope directly
with no illusion that what the court is doing is of lesser
constitutional significance.®

The abolition of the exclusionary ruie whenever gov-
ernmental agents come armed with a warrant .would re-
sult in the loss of judicial review in ano!:her important
category of searches as well—administrative searches of
businesses. In Camara v. Municipal Court, 387 U.S. 523
(1967), and See v. City of Seattle, 387 U.S. 541 (1967),
this Court held that administrative searches for. possible
code violations could not be conducted unless the inspector
had advance judicial approval, and the Court set s.tanfl-
ards for issuance of administrative warrants. Again, in
Marshall v. Barlow’s, Inc., 436 U.S. 307 (1978) thi§ Cfn!rt
reiterated the warrant’s importance in assuring judicial
control of the incidence and scope of regulatory gearches.
Since warrants are issued in ex parte proceedings, the
weakening of the exclusionary rule would forfeclose any
adversarial judicial review to determine comphancg with
the standards in any particular case. The exclusionary

8 A “good faith reasonable mistake” exception tq the_ exclu-
sionary rule would diminish Fourth Amendmen.t protections in other
ways as well. To the extent suppression of evidence und.er such a’n
exception would depend upon an assessr.nent of the offending ofﬁce.r ]
subjective state of mind, the fact-finding .test would be.nearly.lm-
possible and easily manipulated by the witness. If police perjury
at suppression hearings is a problem now, t'he problem would be
magnified greatly. See United States v. Janis, 428 U.S. .433, 447
n. 18 (1976). Further, trial judges who are unsympathetic to the
exclusionary rule would be able to evade valid Fourth Amendment

claims.
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rule must be retained to insure respect for the constitu-
tional principles articulated in these cases.

II. THIS COURT’S PRIOR DECISIONS DO NOT SUP-
PORT CREATION OF A NEW EXCEPTION TO
THE EXCLUSIONARY RULE, APPLICABLE WHEN
THE PROSECUTOR PRESENTS ITS CASE-IN-
CHIEF AT THE CRIMINAL TRIAL OF THE VIC-
TIM OF THE ILLEGAL SEARCH.

Last term when Alabama urged the adoption of “g
‘good faith’ exception to the exclusionary rule” in Taylor
v. Alabama, 102 S.Ct. 2664 (1982), the Court stated that
it had never previously “recognized such an exception,”
and it refused to do so in that case. Id. at 2669. In a
number of decisions rendered in the past several years this
Court has declined to extend the Fourth Amendment ex-
clusionary rule. None however supports the result that
the state of Illinois now seeks. Despite the occasional ref-
erence to an officer’s “good faith” in decisions that have
declined to broaden the rule, see, e.g., United States v,
Janis, 428 U.S. 433, 434, 453 ( 1976) ; United States v,
Peltier, 422 U.S. 531, 536 (1975}, no prior decision sup-
ports elimination of the exclusionary rule in its core set-
ting in criminal cases, Although the Court has expressed
skepticism that significant additional deterrence could be
achieved through exclusion of illegally obtained evidence
in other contexts, it has consistently assumed the con-
tinued rigorous application of the exclusionary rule in
the criminal trial setting. Only on this assumption could
the marginal additional benefits that might be secured by

expanding the rule be deemed insignificant or cost in-
efficient. Embarking on a course that compresses the rule
raises similar concerns, Will any slight gain resulting
from the exception justify the undermining of years of
carefully delevoped Fourth Amendment jurisprudence that

assumes the existence of the exclusionary rule in its cup-
rent form?

For example, in United States v. Calandra, 414 US.
338 (1974), the Court held that a witness before a federa]

o
&
8
5
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jury was not privileged to refuse to answer ques-
%if:;doil gle ground that the qugstions were balsed u’lf‘ﬁz
evidence illegally seized from his -ofﬁce and files. e
possibility that such a privilege .mlght produce flong: ™
cremental deterrence of police mlscondu.ct was, the _oud-
reasoned, too ephemeral, since the evidence was ina
missible at trial. Id. at 351.

The possibility of admission of the illegally seized (;aw:
dence at trial would plainly cut the. ground from unh ers
neath this reasoning. If, by adopt}on of an amorl()] 01114;
“good faith” exception to the exclusmna-ry rule, the (iu ‘
now leaves open some hope for the police or prosecu o:;-
to think that such evidence COl.lld be. used to- obtalndcghe
victions at trial, then “[t]he incentive to dlsregarbt e
requirement of the Fourth Amendment e to obtai
an indictment” would increase correspondingly.

imi Court in United States wv. Havem, 446
U.Sflzggrl(}ibg(;?, declined to extend the .exclusu.)nary r;lle
to generally ban the use of illegal.ly selzeq evidence .01-'
impeachment. The prohibition against use in the case-al11
chief was deemed deterrence enough against goverm;xgerr;l)
lawlessness. Harris v. New York, 401 U.S. 222 ( ,
and Oregon v. Hass, 420 U.S. 714 (1975). .

Again, the possibility of admission cof t}3e lllggally o})(i
tained evidence in the government’s case-in-chief W(()il‘lf
destroy the deterrent effect of the rule, no.t {11.erelyhn1to ;hi
it. The incentive afforded by the posmb}hty .t a e
evidence could contribute to tpe prosecqtor s pm;za facizl-
case, combined with the certainty that it would ci:dava .
able if necessary for impeachmept purposes, could Wee
lead a police officer to conduct an illegal search o;' sglzux; .
The assumption underlying Have'r%s, that.the exc us1(;r(1ian3(')
rule barring use of illegally obtgm’?d ewdepce, wou
longer obtain under a ‘“good faith” exception.

i i ) s, 428 U.S. 433
Likewise, in United States wv. :Iams, S.
(1976), the Court concluded that, in a federal ecivil 1t,ax
suit, the admissibility of evidence seized by a state ':m;
enfo’rcement officer in violation of the Fourth Amendmen
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would be unlikely to encoura ice i i

: ge police illegality. The
hc.e were, after all, aware that the evidenceywas ingg-.
missible in a state (or federal) criminal action; indeed
the same evidence had already been suppressed prior to’

Janis’s trial on state charges Id
. Court concluded: ges. la. at 437-38. Thus the

[T]}_le additional marginal dete i
forbldgling a different gtl)vereign. Ii";f)rrlrfeuspi;ogwg)eg e\l')i):
dence in a cw_ll proceeding surely does not outweigh
the cost to society of extending the rule to that situa-
Adtlo?. Id. at 453-54 (footnote omitted).
: op.iop of a “good faith” exce tion, applica
state criminal trial, would upset thli)s calculrzzpsl.t’caIt;'k;ht(;)et\7}<li(-e
fien.ce cguld possibly be admitted in a state criminal trial
1.ns1de the oﬁ'ending officer’s zone of primary interest”
u;i..at 458, tzhen the additiona] possibility of success in
civil proceedings could well persuade the officer that
doubtf.ul search was worth the candle, The “good fait}?
exception” could immediately be perceived byr law en-
-forcement authorities as a relaxation of the restrictions

of the Fourth Amendment.*® U f .
ing would be correct, ntortunately, their reason-

. , .. .
The Court’s opinion in Janis stresses that the offending officer

should be suppressed in the civil case. Id. at 456 n. 31

fo.{’anis pla'inly lends no support to the cre
faith - exception that would ever aliow admiss
of an illegal search at the criminal trial, The «

atlon of a “goOd
lon of the fruits
good faith” of the

Esiy;;:;i etl;:t cot.'e».lcontext ;o additionally prohibit admission of the
- a civll proceeding, involving a different sovereign
‘ ereign. -
g;zg, ::ehgi :ltr.eady l})leig mentioned, the Janis Court explicngtly li?t
Lhe Stion whether the .evidence should be su
that civil proceeding—despite the officer’s “good faith"fi)irfesfseedderz'l;

involvement in the search could
428 US. at 456 n. 31 be shown. Sec supra note 11, citing

It is also crucial that the refusal
to extend the exclusi
rule to the federal tax proceedings did not prevent a courtlog'?)rn};

P
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. - But the recent case that most clearly precludes crea-
tion of a “good faith’” exception to the exclusionary rule
is United States v. Johnson, 102 S.Ct. 2579 (1982). A
decision allowing admission of unconstitutionally obtained
evidence if the offending officer can somehow be deemed
to have acted in “good faith” would necessarily repudiate
the view that the Court took in Johnson, in regards to
both the retroactivity doctrine and the deterrent function
of the exclusionary rule. It would effectively overrule
Johnson’s specific holding.

The issue in Johnson was whether the rule of Payton
v. New York, 445 U.S. 573 (1980)—that the police must
ordinarily obtain a warrant before forcibly entering a
suspect’s home to make an arrest-——mandated reversal of
a conviction that had already been obtained but had not
yet become final when Payton was announced. In finding
Payton applicable, the Court recognized that Payton “did
not simply apply settled precedent to a new set of facts,”
102 S.Ct. at 2588, but instead answered a question that
the Court had expressly left open in prior decisions. At
the same time, however, the Court acknowledged that
Payton had not marked “ ‘a clear break with the past,’”
id. at 2589-90, quoting Desist v. United States, 394 U.S.
244, 248 (1969), since it overruled no prior cases and
flowed from the high value that has long ‘been assigned
“to the privacy of a person’s home.

Nonetheless, the government, relying on language from
United States v. Peltier, 422 U.S. 531 (1975), argued
that “the only Fourth Amendment rulings worthy of
retroactive application are those in which the arresting
officers violated pre-existing guidelines clearly established
by prior cases.” United States v. Johnson, 102 S.Ct. at
2593. For only such rulings, the United States said, es-

passing upon the legality of the challenged search. The search
had already been found to be illegal in state criminal proceedings.
428 U.S. at 437-38. Thus, there was no risk of one of the most
baneful consequences of adoption of a “good faith” exception at
criminal trials—the loss of all opportunity for judicial review of
the constitutionality of the search or seizure. See supra pp. 15-18.
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tablished “settled” law, of which a police officer could
1.)e properly charged with knowledge. In substance, if not
in words, this was an argument that the “good’faith”
of the officers should allow admission of the evidence that
they acquired, even if they violated the Fourth Amend-
ment in the process, and it is remarkably similar to the
argument that the United States now makes.’* But the
Johnson Court rejected the argument out of hand on the
ground that it would reduce the retroactivity doctrine as
it applies to new Fourth Amendment rulings “to an
absurdity,” id., at 2592 since:

[Clases involving simple application of clear
ex1st1pg Fourth Amendment guidelines raise na ggzi
questions of retroactivity at all. Literally read, the
Government’s theory would automatically elimi,nate
all Fourth Amendment rulings from consideration
for retroactive application. Id.

.So,.too, would a broader theory that would limit ap-
plication of the exclusionary rule to those instances where
t}.le “bad faith” of the offending officer could be shown
since such a showing could rarely, if ever, be made it"

there was no ‘“settled” rule in existence at the ti
contested search.z e time of the

11In 'its brief to this Court in Johnson, 102 S. Ct. 2579 (1982)
tbe United States expressed its support for “a general and rela:
tlvely.broad ‘good faith’ exception” to the Fourth Amendment
exclusionary rule. However, it declined to ask the Court to a:io t
such an exception in that case on the ground that the narrowgr
ret.:roactxvity theory that it tendered, and that the court ultimatel
rejected, should suffice to require admission of the evidence thasg
the court of appeals had ordered suppressed. United States »
Johnson, supra, Brief for Petitioner at 15 n. 7. It appears how:
ever, that the United States in that case conceived its retroa;:tivit
fcheory as a corollary to the broader “good faith” excéption :smdy
indeed, despite its disclaimer the government stressed the of;ﬁcers:
issigted “good faith” as a reason to admit the evidence. Id. at 28

120f course, a “good faith” excepti i

, ption to the exclusionary rul
would be al@ogether inconsistent with another important f?c,et o;
the retroactivity doctrine—the principle that the defendant who
first successfully presses a novel Fourth Amendment claim receives
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The Johnson Court also rejected the government’s ar-
gument that application of the Payton rule would not
serve the policy of deterring police illegality. The Court
noted:

If, as the Government argues, all rulings resolving
unsettled Fourth Amendment questions should be
non-retroactive, then, in close cases, law enforcement
officials would have little incentive to err on the side
of constitutional behavior. Official awareness of the
dubious constitutionality of a practice would be
counterbalanced by official certainty that, so long as
the Fourth Amendment law in the area remained
unsettled, evidence obtained through the questionable
practice would be excluded only in the one case de-
finitively resolving the unsettled question. Failure to
accord any retroactive effect to Fourth Amendment
rulings would “encourage police or other courts to
disregard the plain purport of our decisions and to
adopt a let's-wait-until-it’s-decided approach.” Id. at
2593-94, quoting Desist v. United States, 394 U.S.
at 277 (Fortas, J., dissenting) (footnote omitted).

The same criticism may be leveled with even greater
force against a “good faith” exception. An exclusionary
rule exception of this sort would encourage officers to err
n the side of conducting potentially unconstitutional
searches and seizures even when “settled precedents” need
only be applied “to new and different factual situations,”

the benefit of the new ruling. Thus, Payton’s right to the benefit
of the rule announced in his case was unchallenged, Payton v. New
York, 445 U.S. 573 (1980), and, indeed, the rule of Almeida-Sanchez
». United States, 413 U.S. 266 (1973)—which was held non-
retroactive in United States v. Peltier, 422 U.S. 531 (1982)—was
applied to reverse Almeida-Sanchez’s conviction. As is discussed
above, it is necessary to apply such new rules in the cases where
they are first developed if the vitally important process development
of Fourth Amendment standards is to continue. Yet the announce-
ment that evidence will henceforth be admitted if the officer can be
said to have acted in “good faith” will bring this process to a
grinding halt; cases like Payton and Almeida-Sanchez will no

longer be decided.
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United States v, Johnson, 102 S.Ct. at 2587. The police
Would then have ample cause to hope that even ifpthey
g}:lessed wrong a sympathetic court would later rule that
they were .close enough to the mark and admit the evi-
dence. Police administrators would have no incentive to
develop.ofﬁ(':ers’ ability to distinguish cbnstitutional from
unconstitutional behavior, preferi‘ing the officer who ag-
gressively pushes the Fourth Amendment to its limi%s
and t.)eyond, to the one who errs on the side of caution
And if, as the United States Proposes; a wholly objectivc;
standard 1s~adopted,. the fruits of \yillful, deliberate

either form—with or without a subjective component—a

“good faith, . » . t
deficient. reasenable mistake” exception 1s fatally

Thus, this Court’s prior decisi
, : sions lend no material
f:rﬁhzo thtle Project of minting a “good faith” excepi?g)r;
0- exclusionary rule. To the contz"ar‘r adopti
‘ 7, adoption of
such an exception would necessitate reco:nsidcer:tion :))f

18 8¢e Mertens & Wasserstrom, “The Good Faij i
;.haiv I:],x?zlgsgnar{ Rule: Deregulating the Police axzt}il ggﬁ%ﬁ:nt}tz
decis;ions th::' cm:{c.i ?;16esv’e: 3}12;2 }gizr? 11)1; : m‘()ing"f O pouPortant
exception had been in place are: Ybarr:, zrelui;wia.; S ik
1(313233’ zzrrés v. Puerto Rico, 442 U.S. 465 (1979),; lg:lagﬁ.e 8‘05
Ciogay. 40 U.S. 648 (1979) ; Chimel v. California, 395 US. 7oy
L6 ; afz 'v: United States, 389 U.S. 347 (1967). In ea;:h
Bbilzlm?l?tﬁlflm that the officer’s transgression was not éommitted’ i:
x seizf:;-e ) wo;ld doubtlfzss have been made because the search
e anou;.l support in statute (Ybarrg and Torres), because
speciﬁcaxl)] odan apparently routine practice that had not been
pecif y con em.nfed (Prouse), or indeed because it found sanc-
tion in earlier decisions of the Court (Katz and Chimel). Yet the
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IIL A “GOOD FAITH, REASONABLE MISTAKE” EX-
CEPTION TO THE EXCLUSIONARY RULE WOULD
WEAKEN RESPECT FOR THE FOURTH AMEND-

MENT BY CALLING FUNDAMENTAL CONSTITU-
TIONAL VALUES INTO QUESTION.

Adoption of a ‘“good faith” exception would also im-
pose costs of a higher order. There is, for example, evi-
dence that the police are deterred by the exclusionary
rule and not because illegal searches and seizures are
themselves wrong. See, e.g., Loewenthal, “Evaluating the
Exclusionary Rule in Search and Seizure,” 49 U. Mo.
K.C.L. Rev. 24, 29 (1980) (“[T]o police, the imposition
of the exclusionary rule is a prerequisite for the imposi-
tion of a legal obligation.”). Permitting more illegally
obtained evidence to be used in court will inevitably
weaken the belief that Fourth Amendment violations are
inhérently wrong and they should be avoided for reasons
independent of later tactical advantages or disadvantages
at trial. Similar reasoning is central in the criminal law.
We do not punish criminals only to restrain or deter them
and others by fear of further punishment. We do so also
in order to reaffirm the moral validity of society’s norms,
as expressed in its criminal law, so that the law will
be obeyed because of a shared perception that obedience
is the right thing to do. As Herbert Packer wrote:

. . . It is not simply the threat of punishment or its
actual imposition that contributes to the total de-
terrent effect (of the criminal law) but the entire
criminal process, standing as a paradigm of good
and evil, in which we are reminded by devices far
more subtle than literal threats that the wicked do
not flourish. These public rituals, it is plausible to
suppose, strengthen the identification of the majority
with a value-system that places a premium on law-
abiding behavior. H. Packer, The Limits of the
Criminal Sanction 44 (1968).

By weakening similar identification with the values of the
Fourth Amendment, adoption of a “good faith” exception
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will undoubtedly increase the frequency of Fourth Amend-
ment violations.*

The creation of a “good faith” exception will also
surely be interpreted as a statement that the criminal
justice system can no longer stand the cost of excluding
evidence of guilt, even if the evidence was obtained in
violation of Fourth Amendment rights. It is but a small
step from this position to the dangerous view that we
can no longer bear the cost of police compliance with
constitutional standards. If the police arrest a suspect
without probable cause and, as a result, obtain incrimi-
nating evidence, suppression of that evidence exacts a
cost. But it is precisely the same cost that we would
have paid, though less directly, had the police respected
the suspect’s rights. If they had not made their arrest,
the evidence would have been lost to the criminal justice
system since it would not have been obtained in the first
place. If suppression imposes too heavy a price for us to
bear, then so perhaps does observance of the limits that
the Constitution places upon law enforcement. Such a
message, however unintended, would surely be conveyed if
so-called ‘“reasonable” violations of the Fourth Amend-
ment could yield evidence admissible in court.

14 To be sure, the exclusion of evidence will sometimes frustrate
the ability of the criminal justice system to punish those who have
committed crimes, and in those instances the process of group
identification with the norms of the criminal law that Packer de-
scribed will not take place. Yet these instances themselves teach an
important lesson: that we must sometimes sacrifice efficiency in law
enforcement if we are to safeguard our civil liberties.
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CONCLUSION

For the foregoing reasons, the American Bar Associa-
tion respectfully submits that this Court should decline
to accept a good faith or reasonableness exception to the
Fourth Amendment exclusionary rule.

Respectfully submitted,

MORRIS HARRELL
President, American Bar Association
Counsel of Record

WiLLIAM W. GREENHALGH

WILLIAM J. MERTENS

STEVEN H. GOLDBLATT
1155 East 60th Street

Chicago, Illinois 60637
312/947-4000
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TESTIMONY OF RICHARD WILSON, DI
» DIRECTOR, DEFEN
DIVISION, NATIONAL LEGAL AID AND DEFENDER ASSOC})AE'IE}ON

Association, and formerly State appellate defender for Illinois,

We welcome you toda i i
wel y. We have recei
and will incorporate that into the record?’e<i yourwritten statement

%Vlr. “{(IiL?OkN. Thank you.
_would li e to begin by following suit. NLADA
amicus brief in Illinois v. Gates,! authored by a I;leiioa;ltscl)af\:g;grag

private practitioner, who wrote an excellent brief. He has written

I\I\gr. %QRMAN.IThat will be done.
. WILSON. I might begin by noting that I come t
- 0 B
lfz‘x:’s;erla}:)vg?éfgngralctlced foxI‘ 8 years and now consid)e’?un?;s;il;1 E;
€ lawyers. 1 am director of the defend 1visi
at NLADA and as such re i @ public dasion
. present the interests of th bli
ers of this country, who r i ast ma. d(?fend-
th?ise who are accu);ed of crfrlr)lgfent’ i furn, the vast majority of
owever, I would like to begin b i
, _ y referring back to P
gls'(zierﬁl;ﬁ;gl; r? ;iizz:ré{:. I.behelv:ei we have adoptged by re?‘er;r?cfgsi?;
casion. on’t think anybody h 1

grasp of the case law as th Ayone wateh the
SuI_pireme Court s choscrs asehgf-ofessor, nor does anyone watch the
rule: "h?s alhlxéied to the fact that there are “seven exclusionary .
whicﬁ & :vg::du:?(:;her saylth_at therp are seven circumstances in
ilh | Sionary rule is applied, which he carefully docu-

In fact, there are even more cj 1

, : € circumstances in which

:gg:it:fl i)’;(;{/liiq;ggdii rultet by v1rtlue of privilege. T}ms;cingﬁdzsihg

Ar} » vhe attorney-client privilege, the priest-peni
privilege, the doctor-patient privil ’ R othor et
fogos 1o wmne doct rpatient 1}; llege, and a number of other privi-

) we st alance in our court syst in fz

protecting the individual over the State. That is t)ifeeg(l:.ilr:lt fgz (f);flizf

r. BERMAN. A .
lege of some kind.Pparently as of last Monday a police officer privi-

Mr. WiLsoN. Yes, apparently.

There is a point in all of th i
_ ese rules. I think it underlj

:}l::tpvx;zf%sosorr (:ltZi%r;l})led as the bgeauj;y of the Constit1r111;i(e;ll;leizsh::zhiast
tatsre d p e rights of individuals, sometimes at a cost to

The exclusionary rule applied i

. pplied in the fourth amend
?l?gt tll)lfo?;;l;sgr;:l;ihr:llehapplied in all ‘those seven cirtrzrv.lligstt:r?s::
isIatsimple,hone-line stategmeil:lmerated 1s actually quite simple. It
., - 5ays when police act illegally, the ir i i
: , product of their il -

1ty is protected, and cannot be admitted in court fo:'ralnl;ggllnépf:cgz

' See 103 S.Ct. 2317 (1983).

g ' s
ﬁ:?%?’x"ﬂ%??’(”mvr%"»
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The same is true with all protected privileged material. That ap-
plies across all of the various rules that he described.

What is complicated and what has confused lawyers like myself
in practice and police officers on the beat is the law of search and
seizure.

Changing the exclusionary rule by modification or by abolition is
not going to change the law of search and seizure one whit. It is
not going to make it any easier for any police officer on the beat to
interpret those circumstances in which they can properly act.

The exceptions to the exclusionary rule which now exist are not
going to change. They are still going to have to learn them all. A
memo from Attorney General Sachs that says that you shouldn’t
act except in good faith isn’t going to solve the problem on the
street. In fact, it will only confuse what happens on the street.

The exclusionary rule only comes into play in the court system
itself. That is a point that can’t be forgotten, I think.

Mr. ConvyeRrs. I think that is perhaps one of the most important
points that you could make. I was hoping that from your point of
view that would be dealt with. '

I must say that I get the impression too often that there are a
fair number of law enforcement officers who listen to this stuff and
if they don't laugh, they smile and say, “Are you kidding? We are
going into court in Detroit. Here is this teenager who has been in-
carcerated in Wayne County jail for 3 months, and who is going to
raise it, anyway?"’ The circumstances in which it doesn’t get raised
gre probably more disturbing than the circumstances in which it

oes. :

Mr. WiLsoN. That is clearly true. I think the minuscule number
of cases in which it is raised also speaks to the lack of need for this
kind of legislation at this point.

I think you have heard cataloged ad nauseum the studies that
indicate that the exclusionary rule is invoked very rarely; prob-
ably, as you suggest, not enough; and that it is successful even
fewer times. Even when it is successful, it does not necessarily free
the guilty. The prosecution can proceed forward. Some of those
studies have indicated that conviction rates run as high as 50, 60,
o;' (’liOd percent even after the evidence in question has been ex-
cluded.

There just isn’t any question about that. In fact, we have to look
at the picture a little bit more cosmically. I would like to do that.

I think that we have unduly focused on what is the easiest victim
of all to focus on, and that is the court system. Every single one of
this administration’s proposals, virtually without exception, except
for the prison initiatives, have focused almost exclusively on the
court system itself: amendments to the exclusionary rule, the in-
sanity defense, a number of other purported reforms.

I suggest that the facts with regard to crime control bode rather
for a look much more broadly at the causes, prevention and reduc-
tion of crime rather than at the adjudication of crime.

We have suggested in our testimony, and it is common knowl-
edge, that of every 100 crimes that occur, only 30 are reported, and
of those 30 only 6 result in conviction.

I think that means that of those cases—we are talking about a
very small universe of cases that even go through the court system.
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To meddle in the court system, we are looking in the wron
We need to look much more broadly back a% some of thegcgll?:gé
and reporting of crime.

When we look at the cases that are processed through the
system, we see another very telling statistic; that is, of those cases
which do get prosecuted, about 85 percent result in conviction, and
gll;(')lltlt 90 percent of that 85 percent come as a result of pleas of

ilty.

%r. IVBVERMAN.TVXh%t was the 6-percent figure?

r. WILSON. The 6 percent is those who ar i i
the 6 of 100 who are crt))nvicted. are ultimately convicted,

Mr. BermaN. Did you say 30 are arrested?

Mr. WiLsoN. Yes; 30 are arrested.

Mr. BErmAN. Six are convicted?

Mr. WiLsoN. Six are convicted.

Mr. BErmMAN. But 85 percent of those prosecuted are convicted?

Mr. WiLsoN. No; I ain sorry—30 percent are reported and 6
rei;Iﬂt 11131 arrest. [ al :

r. BERMAN. | always assumed it was 6 percent resulting i
arrest. I have heard the figure in 6 percent ofpthe crimes somgmllg
1s arrested for.

Mr. WIL§0N. I did misstate it at first, but I stated it correctly just
now; that is, 30 percent of all crimes are reported and 21 percent of
thaj:—that is, 6 cases out of 100—result in arrest. Of those cases in
which an arrest occurs, the prosecution statistics then come into
play. I am sorry for having misstated that.

What those statistics do tell us is that judges are strict now.
They are under a great deal of pressure. The fear that the public
feelg about crime has made judges react in a very strong way to
motions to suppress, or to any kind of activity that goes on in their
courtrooms.

_ As a practicing defense lawyer, I can state unequivocally that it
is almost laughable to suggest that judges go out of their way to
grant motions to suppress or any motion on behalf of the defend-
ﬁgsﬁrgur system is very effective at convicting once an arrest
It we are concerned with speed in the process—and I think that
is a leg1t1mat§ concern, and this body has heard a number of pro-
pgsalts. reg?rdlpg speedy trial provisions—I don’t believe that the
?i O(I)l;;.lon of this kind of exception is going to assist speedy disposi-

I think what it will do is add one more line to a motj -
press that says the police officer did not act in good fai:}f.lon fo sup

Th(::'n we will have a pretrial hearing, at which we will attempt
to brlr_lg out the facts regarding what the officer’s good faith was
in addlplon to all the complicated law about search and seizure. ’

The judge who is disposed to grant a motion to suppress will still
grant the motion to suppress. A judge who is not, will not. I don't
believe it will make ore whit of difference.
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I did cite a new study which has just come out very recently, in
December, done by the National Institute of Justice, which I be-
lieve bears mention before I complete my testimony.2

That study has been offered by several members of the Attorney
General’s Task Force on Violent Crime in their amicus brief in
Gates to show that the exclusionary rule is doing great damage to
the operation of our court system.

They cite to a 4.8-percent rejection rate in cases in which the ex-
clusionary rule is invoked in California. The study focused on Cali-
fornia.

As we pointed out in our brief, and I would like to point out
today, even that 4.8 percent, assuming that that is an alarming
rate, and I don’t believe it is, given the statistics we have on the
cases that go through the system, that that 4.8-percent rejection
rate was a percentage of all cases which were rejected and not all
cases which were referred for the prosecution.

If we look at the cases where search and seizure is the question
involving all cases referred for prosecution, that percentage is re-
duced to 0.8 percent, eight-tenths of 1 percent of all cases which
are referred for prosecution.

That statistic I think agrees in fact with a recent study done by
then Attorney General, and recently elected Governor, George
Deukmejian, who in his own statistics suggested that the search
and seizure issues only come up in 0.7 percent of the cases that
pass through the California criminal justice system.

Mr. BErMAN. Except he spent a lot of his time trying to change
the California exclusionary rule. I was in the legislature at the
time.

I might also say, and this is totally tangential but it appeared
yesterday in the Los Angeles Times, that after 8 years of running
on law and order issues and tougher sentences, he now has to deal
with a budget in California, and he says he thinks sentences are
tough enough and we don’t need to send pecple to prison for any
longer than we are now. He just totally flipped.

Mr. WiLsoN. It all depends on the hat you are wearing.

In any event, I think the statistic is still very telling in that the
effort to change the law was as misguided as the current efforts
are.

Finally, I would like to suggest that there really is no good alter-
native, and I don’t think that is a reason we should abandon it. I
think it is a valid and useful rule, but there really isn’t a good al-
ternative.

We have talked a little bit this morning about alternatives. You
suggested earlier the possibility of firing the police officer who acts
improperly. I think that is a nice theory, but in practice it doesn’t
happen.

Mr. BErRMAN. I agree with that, and I am a supporter of the ex-
clusionary rule because I don’t see any good alternative. I do think,
though, that it is a mistake to cling to the exclusionary rule as
firmly as we would embrace the protections of the fourth amend-
ment.

2 Eprror’s Noti.—National Institute of Justice, Criminal Justice Research Report—*“The Ef-
fects of the Exclusionary Rule: A Study in Califosnia” (1982).
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There are many circumstances in which we use that rule to pre-
vent purportedly reliable testimony or evidence from coming into a
criminal trial. That is because—it is so basic but we need to keep
going back and saying it over and over again, and we certainly say
it to juries when we try jury trials—this is a guilt-seeking process,
it isn’t always a truth-seeking process. We are trying to prove
someone guilty beyond a reasonable doubt.

We can only use evidence which we all agree on is usuable in
that process to prove that guilt. There are several circumstances,
the exclusionary rule being one, and one that I believe is very valu-
able, in which we say no, we are not going to allow that kind of
evidence to come in because we value the right of the individual to
be protected under those myriad cases that the professor cited that
say we aren’t going to invade privacy, we are going to protect them
in this process.

In fact, I think it is instructive that the couple involved in the
Gates case has not been convicted. Everyone from the Chief Justice
on down has suggested that they are guilty. No court has ever said
that yet. I would hope that we haven’t lost sight of that in this
whole process, that we only invoke guilt when a judge or a jury
says that someone is guilty.

If we decide we are going to change that rule, then we might as
well abandon the whole system because if you or I get to say that
this person is guilty because they have some marihuana in their
basement, then we don’t need a judge, we don’t need a jury, we
don’t need police. We can just have gulags.

Mr. ConyYERs. You look like another one of these witnesses who
is not a betting man. Were you satisfied with the arguments in
Gates? Were you there when they were made?

Mr. WiLsoN. Yes; I did appellate practice for about 8 years, and 1
never bet on the outcome of a case, those I argued or any others. I
am not particularly confident about the outcoms of this case, given
the circumstances in which it was ordered to be reargued.

There were some questions—as I pointed out in my written testi-
mony, where I tried to include some reference to that case and the
oral argument-—that I thought were interesting. The judges were
certainly not letting the proponents of the good faith exception off
the hook very easily, which I found heartening.

There were also some instructive implications from their ques-
tions; that is, almost all of their questions, did not go to the invoca-
tion of the exclusionary rule but to the law of search and seizure.
They got back into questions about informants and Aguilar and
Spinelli,® which was the very issue that came up the first time.

There were also many questions about whether they could apply
a good faith exception if a warrant had issued from a magistrate
and were they talking about the good faith of the magistrate.

That, I think, is some indicia of how judges in the trial court will
struggle. If the judges in the Supreme Court couldn’t figure it out,
imagine what the trial judges are going to do when a good faith
exception is adopted. Imagine trying to figure out who they apply

it against and in what circumstances it applies.

3 g;)rron's NOTE.—Aguilar v. Texas, 378 U.S. 108 (1964); Spinelli v. United States, 393 U.S. 410
(1969).
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Mr. BermMAN. How do you fire the policeman for the bad faith of
the magistrate.

Mr. WiLsoN. Exactly. Again, I wouldn’t say how it is going to
come out. I think Professor Greenhalgh, referred to the number of
other cases that have been granted certiorari in the fourth amend-
ment area. This again is a pretty strong indication that the court

intends to take a close look at the fourth amendment during this
term, and probably others to come.

Mr. ConYERS. That is not to be celebrated.

Mr. WiLsoN. Oh, no, I don’t believe so. It just means more work
for defense lawyers.

Mr. ConyERs. That we can bet on.

Mr. WiLson. I have no other remarks, unless you have any other
questions. ,

Mr. BErMAN. You did seem to imply—and I have heard this from
others—that the exclusionary rule is constitutionally based, so that
we are not really empowered to change it here, are we? These are
interpretations of the fourth amendment and therefore beyond the
prerogatives of Congress to deal with, I guess.

Mr. WiLsoN. Yes; I think that is right.

Mr. BErmaN. Probably good, too.

Mr. WiLsoN. That is probably good. All I would suggest is you
should not make it even more complicated by these current propos-
als.

Mr. BErmaN. Thank you very much for your testimony. It has
been very interesting.

[The prepared statement of Mr. Wilson and material submitted
for record follow:]
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Mr. Chairman, I am Director of the Defender Division of the National
Legal Aid and Defender Association (NLADA). Our Association was founded
in 1911 by members of the private bar concerned about the availability of legal
services to poor persons in the United States. Since that time NLADA has
grown into a coalition of private lawyers, legal aid and lega! services attorneys,
public defenders, poor persons, members of the judiciary and other public officials.
Our organization remains the only national organization devoted to advocating
and assuring that high quality legal services are afforded persons in both civil

and criminal cases, regardless of a person's ability to pay counsel.

I am a criminal defense lawyer by training and experience. From 1972
until 1980 I served with the State Appellate Defender office in Illinois. Since
coming to Washington and NLADA | have traveled extensively throughout the
United States visiting public defenders in their offices. 1 have learned that
not only are the majority of criminal defendants represented by publicly-compensated
counsel, but most of the victims of crime come from the same community
as the defendants. While crime is certainly a problem of national significance,
its major impact is on the poor -- both as victim and defendant. For this reason

our Association has a major concern with present efforts to abolish, "modify,"

"limit" or "define" the exclusionary rule.

Few issues have been studied, debated, and considered as thoroughly
as the exclusionary rule. Extensive hearings have been held in both houses
of Congress to consider this issue. The United States Supreme Court's grant

of re-argument on this issue in [llinois v. Gates has stimulated additional debate

and, to my mind, exaggerated media interest. Today you are hearing from

a distinguished group of criminal justice professionals who will provide you
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i i i : of what
with additional insight. To me, however, the issue 1S straightforward

i ificati i lition
value is the exclusionary cule and what will be the ramifications of its abo

or limitation.

is] i ights
Early on in our history certain decisions were made concerning the rig
. . Ve avi .
of persons charged with crime. These rights were neither seti-evident no
equired by the common law. Certainly such rights as trial by jury, counsel,
r

i reasonable
the privilege against self-incrimination, and the right to be free from unre,

i i i i riminal
searches and seizures were not designed to make it easier to convict ¢

defendants. We must remember that these rights do not apply only to the criminal

i i i ution
but to everyone. Each of us has a stake in ensuring that the police, prosec ’
i i i he rights
and courts meet certain minimal requirements. This emphasis upon the rig
. I . our
of the accused is a fundam ental value in our Constitution which separates

i itari i hich
system of justice from that in communist or totalitarian countries and w

has stood us well for two centuries.

The Supreme Court has interpreted the Fourth Amendment prohibition
of unreasonable searches and seizures to require the exclusion, for all purposes,
of evidence illegally sought or seized. The exclusionary rule is therefore implicit
in the Fourth Amendment. For the Congress to tinker with such a basic concept
is not only a retreat from a fundamental right which separates America from
criminal justice systems around the world, it is an unconstitutional invasion

on the power of the judicial branch to interpret the Constitution.

Even now, the Supreme Court is considering a decision in illinois v. Gates,
’ A
No. 81-430. NLADA has submitted an amicus curiae brief in that case, and

. ivions
I attended the recent oral argument. The confusion of the Court over the positio



130

-3

asserted by the Attorney General of Illinois and the Solicitor General of the

United States point out the inherent problems in adopting a "good fajth" exception.
| The facts in Gates are useful to our discussion here. The Bloomington

lllinois police received an anonymous handwritten letter on May 3, 1978, alle,ging

t.hat Lance and Susan Gates, husband and wife, were planning to travel to Florida

"in a few days" to buy drugs. The letter said they would drive back to lllinois

with " i i
over $lO0,000.00 in drugs" in their trunk, and that a similar amount was

in their basement.

.
- c . :

and th ircui i
eletter, a Circuit Judge in DuPage County issued a warrant ‘finding
*

"probable cause."

| At the trial, another Circuit Judge held that the first judge hag erred

in finding probable Cause. On appeal to the lllinois Supreme Court, prosecutors
lost again in a 5-t0-2 decision saying the letter failed to meet legal requirements
for tips from anonymous informers, enunciated in Aguilar v, Texas, 378 U.S

10‘8 (1964) and Spinelli v. United States, 393 U.S. 410 (1969). The issue of "good
faith" by police was never argued by prosecutors in Illinois or in initiaj briefs

flled in the U S Su €éme CO 1 t on t“e on mous sue. ]he U.S. Su eme

*In arecent article in Th i '
e Washington Post, £ i i
rona n T /ash ormer polic
ananpptr;f’?:ﬁ; :lfe ?;Ttu;?l q;usiucg, notes that "Bloorgningti:f;:)clge:,:irg ?of e
fempt _ o1 observing the couple unloadi ij
€Ir car trunk, which wouyld have provided fiprm grotzdénx%ﬁ:s::r?:rwgana

Fyle, "Don't L ‘
1983, o0sen Curbs on Cop Searches," The Washingron Post, Feb. 33

pitaA oy
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Court ordered re-argument on the "good faith" issue after the original oral

arguments were complete.

Questions from the Justices during oral argument were common-sense.
Whose error was it here, the police or the magistrate? Did probable cause
exist when the warrant issued, and if not, can the subsequent observations
of the police establish probable cause? Is the "good faith" exception applicable
to the question of whethet; probable cause exists; i.e., can something less than
probable cause permit a legal search? The debate swirled about these issues,

but two tundamental points emerged. First, the argument was not "about"

the exclusionary rule at all, but rather about the law of search and seizure.

The rule is simple and clear -- if evidence is illegally seized, it cannot be admitted
in court for any purpose. The issue in Gates, and in all debate in this area,

is over the complicated body of decisions dealing with what is an illegal search.
Changing the exclusionary rule will not change the law £>f search and seizure

one iota, but will clearly make it more complicated and confused.

And that is the second problem. Even if the rule is changed, the need
for legal challenges by defense lawyers and impartial judicial review of police
decisions wi!l not be eliminated. If anything, the process will become a protracted
exercise in plumbing the mind of the officer (and maybe the issuing magistrate,
if a warrant is involved) to determine whether the search or seizure was innocent
or malicious, innocuous or vindictive. These needless quests into the past for

"honest mistakes," as endless as those of Diogenes and his lamp, can be avoided

by maintaining the present clarity of the rule.
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Perhaps the most widespread misconception about the exclusionary rule
is that the rule acts to exclude all illegally-seized evidence in every case
This is si |
simply not true. The U.S. Supreme Court has recognized that such inflexibility !

woul i
d keep out evidence the government had discovered on its own without

using illegal means. Once a search or seizure has been determined to be illegal
?

a L ,
court must then decide if the evidence is so "tainted" that it cannot be admitted
The U.S. i |

e U.S. Supreme Court has recognized two ways in which this "taint" can
b . .
e removed and evidence admitted. The first of these is instances in which

the evidence was obtai i
btained from an "independent source." See Silverthorne

Lumber Co. v. U.S., 251 U.S. 385 (1920). Under this test the government must

show that leads or information developed by the police or private sources
’

and unrelated to the illegal search, led to the discovery of the evidence

The second exception is where tainted evidence can be admitted if the
prosecution shows that the evidence acquired by illegal means inevitably would
have been obtained by legal means. See U.S. v, Crews, 445 U.S. 463 (1980)

Such evi i
idence is excluded only when the Prosecution cannot show the existence

of an independent source for discovering the evidence

F
urthermore, current Fourth Amendment law already provides extensive
tlexibility in the determination of the of ticer's objective reasonableness. An

N . .
officer's belief that certain facts exist will, if the facts would be sufficient

tocr
create probable cause, uphold a search or seizure whether or not the facts

la i j Y
ter turn out to have existed, so long as the belief was objectively reasonable

at the time. Beck v. Ohio, 379 U.S. 89 (1964); Henry v. United States 361 U.S
: ) .S.

98 (1959); Delaware v. Prouse,

440 U.S. 648 (1979). Hearsay and rumor, if properly

supported, may be relied upon in order to establish probable cause, cf., e g
’ *y Coyey
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Spinelli v. United States, supra; Aguilar v, Texas, supra; Draper v. United States,

Jele L AT e AT T ¥ g

358 U.S. 307 (1959), and an officer receives the benefit of the doubt when he

or she has been required to make a quick factual judgment. Warden v. Hayden,

387 U.S. 294 (1967). When acting on the basis of their experience, police may
also even attach significance to circumstances that would appear inocuous

to a lay person. United States v. Cortez, 449 U.S. 411 (1981).

Where a search warrant has been obtained, great deference is accorded
a magistrate's determination of probable cause, and "the resolution of doubtful
or marginal cases in this area should be largely determined by the preference

to be accorded *o warrants." United States v. Ventresca, 380 U.S. 102 (1965).

In practice, a warrant is invalidated only if the magistrate's judgment was

“arbitrarily exercised." Cf., e.g., United States v, Giacalone, 541 F. 2d 508,

513 (6th Cir. 1976) (en banc).

Any Congressional modification of the exclusionary rule would amount
to but a symbolic gesture. While apparently intended to "fight crime," efforts
to abolish the rule can have no real impact on crime, and in fact only serve
to divert attention from seeking real solutions. When one considers that only
30% of all crimes are reported and only 21% of all reported crimes result in
arrestl, it suggests that Congress is addressing the wrong issue by looking exclu-

sively at the adjudicatory process in court. Moreover, the one study done

! Law Enforcement Assistance Administration, Criminal Victimization in the
United States, 1978, 12-14 (1980) (only 309 of crimes reported to police); Federal
Bureau of Investigation, Uniform Crime Reports 175 (1979) (only 21% of reported
crimes in 1978 resulted in an arrest).

Because career or habitual criminals generally commit more than one crime
per year, "clearance rate" statistics (which relate arrests to the number of

crimes) probably understate the proportion of criminals who arrested each
year. See, C. Silberman, Criminal Violence, Criminal Justice, 101-02 (1978).
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12. Even accepting this modest rate as "alarming," it is inaccurate. The percentage
is inflated by measuring rejections against the total number of cases rejected
(86,033) rather than the total number of caes referred for prosecution (520,993).

If this is done, the accurate percentage of caess affected by search and seizure

problems during the four-year period is a minuscule eight-tenths of one percent.

The same process occurs in the detailed data, where the impression is created
that 71.5% (2,953 cases) of all telony drug charges statewide were rejected
for search and seizure problems. Again, the percentage here is of the 4.8%
rejected cases, not all cases referred. These grossly misleading figures are

a disservice to a supposedly impartial federal agency.

A second problem occurs with the methodology in Los Angeles, where
a "special survey" was conducted. NIJ study at ll. This called on District
Attorney personnel; certainly not unbiased researchers, to evaluate case information
after the fact to determine "whether or not a search and seizure problem was
the primary reason for case rejection." The report concedes that the information
obtained is "not based on routinely recorded case rejection information." This

subjectivity also flaws the discussion of "police screening." NIJ study at 9.

Finally, the NIJ study reports concerns which apparently were not shared
by the California Justice Department, under George Deukmejian, now Governor.
That office's latest report for 1981 shows a .7 percent rejection rate by prosecutors
due to "illegal searches and seizures." The most frequently cited reasons for
rejection were lack of probable cause, lack of evidence or refusal by the victim

to prosecuta. See, Adult Felony Arrest Dispositions in California, 8 (1981).
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These statistics I have quoted are sometimes used to support abolition
of the exclusionary rule since "jt doesn't work anyway." Every public defender
knows that the burden is heavily on the defense in asserting any type of suppression
motion. Judges are extrem ely reluctant to grant such motions, particularly
in the many "routine" cases involving indigents: To anyone providing representation
to poor people in criminal cases the assertiqn that significant numbers of def endants
"go free" because of the exclusionary rule is — frankly — laughable. The asser-
tion that crime will be reduced by modification of the rule by Congress is a

cruel hoax being perpetrated on the American people by those who should know

better.

Yet the real ramification of the rule has been in improved police education
and procedures. It is ironic to me that many of those now favoring abolition
of the rule point with pride to the improved police procedures which have been

adopted as a direct consequence of the rule. To assert now that the rule should

be eliminated is both illogical and insensitive to the abuse by law enforcement
which led to the rule's creation. Contrary to the repeated assertions made,
the exclusionary rule has worked and is working today to improve police practices

without resulting in "criminals going free."

I can understand the public's frustration with the criminal justice system.
By any measure the state systems are severely underfunded and understaffed.
This lack.of resources leads to the necessity of disposing of cases in a way
not always consistent with justice. Sométimes this injustice is done to the
public, but other times the defendant is dealt with summarily due to inadequate
time and resources. All too often persons within the system — including some

defense lawyers - have a political, personal, or financial interest in an outcome
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not consistent with justice. I am certain that the exclusionary rule adds to

the public's frustr.ation, particularly in view of the way it is characterized

by those who seek to abol‘ish the rule. Yet it is simply not responsible for Congress

to choose this rule — applying only in federal courts -- as a way to enhance

the public's respect for our criminal justice system. Members of Congress

of both political parties, liberal and conservative, as well as both Presidents

Carter and Reagan, worked to abolish the Law Enforcement Assistance Administration
(LEAA) without any consideration being given to the many LEAA projects which
certainly improved the law enforcement and adjudicatory systems and may

have even reduced crime. If Congress were truly concerned about improving

the operation of the system of justice, it should review what was done by LEAA

and move towards funding projects demonstrated to enhance the process.

There may well be other ways to remedy Fourth Amendment violations.
Some civil remedies already exist. The fact is, however, that the exclusionary
rule is the least expensive way to protect all citizens. The maintenance of
this rule assures that law enforcement officers are mindful of everyone's rights
— not just those accused of committing crime. A tort remedy already exists
when appropriate, but most of ten a person not ultimately charged with a crime
has insufficient resources to pursue such claim unless the alleged violation
is truly outrageous and the likelihocd of substantial damages very high. Other
remedies include criminali actions, contempt, civil actions and internal discipline.
These remedies all suffer from well-documented shortcomings having mostly
to do with our sympathy for beleaguered police and hostility to the accused.

See generally, United States Commission on Civil Rights, Who is Guarding

the Guardians: A Report on Police Practices (October 1981). The beauty of

the exclusionary rule is that it assures judicial determination of the legality
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of the actions of police in a way which can then protect everyone. No other

remedy suggested provides this broad-scale’impact at so {ow a cost.

Mr. Chairman, 1 submit that the exclusionary rule is the means which
courts have adopted for enforcing the fundamental principle embodied in the
Fourth Amendment. The rule has resulted in manifestly improved police procedures,
though only in a tiny number of cases has the prosecution been affected by

the exclusion of evidence under the rule.

Any modification of the rule by Congress would not only impermissibly
invade the authority of the judiciary but would also indicate a retreat from
this basic constitutional safeguard. The exclusionary rule is the most effective
and least costly way of assuring that all citizens are protected from violations
of the Fourth Amendment. As one ex-police officer has said, "the 'good faith'
exception would have llit.tle or no effect on police practices or crime. It would
just give abusive officers a safer way around the Fourth Amendment and encourage

more violations." Fyle, supra, p. 3.

Most of all, however, changing the exclusionary rule will not have any
effect on crime. Moreover, efforts to adopt such legislation divert the Congress
and the nation from seeking effective solutions to the problem of crime in
our country. We urge the Congress to reject efforts to modify the exclusionary

rule.
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INTEREST OF AMICUS

(1) The National Legu! Aid and Defender Association
[NLADA] is a not-for-profit orgallizatioxl whose members
include the great majority of public defender offices, co-
ordinated assigned counsel systems and legal services
agencies in the nation. The organization also includes two

thousand individua] members, most of whom are private
Practitioners,

NLADA’s primary purpose is to assist in providing
effective legal services to persons unable to retain counsel.
In carrying out this Purpose, NLADA has a strong interest
in protecting its members’ clients’ constitutional rights,
barticularly from violation by police, and in assuring full

Access to the courts for tria] and appellate leve] litigation
concerning those rights,

(2) NLADA Joins respondents ip opposing any modif-
cation of the exclusionary rule.

(3) NLADA hag received the written consent of hoth
parties for the filing of this brief,
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viii
SUMMARY OF ARGUMENT
I'ne exclusionary rule in its present form is the sole

means of effectively furthering the policy values um.l;r-
lying the IFourth Amendment. It was preceded by wide-

spread police illegality, and it has resulted in cxtensive

improvement in police practices a.t n.linimf.l e;l(ti::::i
cost and on the basis of objective c.ntena. Fourth fﬁé,e -
ment jurisprudence already takes into account :md ofere"ce
reasonable mistakes of facts and accords great de
to a magistrate’s deccision to issue a warrant. . X
A “reasonable belicf” or “good faith” exception tlo the
exclusionary rnle would undermine the ‘Yarrant C o:z;e,
crode protection of Fourth Amendment rights, :s;;:c; rt::
of minorities, halt substantive (.levelopment 0 :; h
Amendment law, encourage police lgn.orance and be a m)lc
istratively unfeasible; it would ultimately le.ave” peoj
“secure . . . only in the discretion of the.z p(.)hce. |
In the past ten years this Court has nsngmﬁcanttl‘y :l:r
rowed the scope of application of the rule, and no fur
modification is warranted.
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ARGUMENT

The history of American freedom is, in no small meg.
sure, the history of procedure. Malinski v, New York,

324 U. 8. 401, 414, 64 8. Ct, 781, 89 L. Ed. 1029, 1037
(1945), Frankfurter, J - coneurring,

Introduction

A “reasonable beljef?” or “good faith” exception to the
exclusionary ryle would respond to the frustrations of

to justify an arrest or stop or excuse the issuance of g
warrant. In doing so, however, such a rule would turn the
Fourth Amendment upside down. It would place the police
above the law and unleash forceg that would, in the end,

leave people “secure only in the discretion of the
police.”

under our constitutional scheme, These rights are among
our most cherished, yet they are among “the most difficylt
1o protect [, for] officers themselves are the chief invaders,
there is ne enforcement outside of court[,]” and, unlike
Some other constitutional rights, “there is no way in which
the innocent citizen can invoke advance protection.” Brine-
99r v, United States, 338 U. 8. 160, 181-182, 69 S. (. 1302,

2 L. Fd. 1879, 1393.1804 (1949), Jackson, J., dissenting.
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Moreover, the values of the FFourth Amendment are
seemingly remote and its benefits largely abstr.act and un-
seen—the unlawful stop or raid of a home that is 7ot made,
the unfounded warrant that is not issued—while .the costs
of enforcing its mandates are concrete an(.l visible—the
suppression today of actual evidence. In times of great
frustration about crime this apparent anomaly le.aw:'s the
Amendment, its values and the rules by whic.h 1.t 1s. en-
forced vulnerable targets for criticism, yet it is in times
such as these that the Amendment and these rules must be

igorously protected.
mo‘sltnv;geeks v.y (?m'ted States, 232 U. 8. 383, 34 S. Ct. 341,
58 L. Ed. 652 (1914), this Court unanimously held that the
values underlying the Fourth Amendmen.t coul(.l only be
adequately protected by excluding from evidence in federal
court materials obtained unconstitutionaily by f(?deral of-
ficers. In so ruling, this Court stressed that without an
exclusionary rule “the protection of the Fourth Amend.ment
| . is of no value, and . might as well be stricken
;' rom the Constitution.” 232 U.S. at 393, 58 L. .Ed. at 656.

These words were reiterated in Elkins v. United State.f,

364 U. S. 206, 209-210, 80 S. Ct. 1437, 4 L. Ed. 2d 1669, 1673
(1960), and echoed again in Mapp v. Ohio, 367 U.S. 643,
648, 660, 81 S. Ct. 1684, 6 L. Ed. 2d 1081, 1086, 1(?93‘(1961)‘,
where this Court held that the exclusionary rule.a m.‘ a.c!ean,
specific, and constitutionally rcquire(.l-—e.oaven if Judlcna.ll]y
implied—deterrent safeguard without insistence upo‘n which
the Fourth Amendment would have been reduced to ‘a form

of words’ [,] . . . an empty promise.”

'While Mapp and Wolf v. Colorado, 33§ U.8. 25, 69 ? gt
1359, 93 L. Ed. 1782 (1949), were both decrfled by a clos&:. ynr
vide(’l Court, in each case opponents of applying the exclusionary

rule to the states based their positions not on opposition to'1.hc rule
(Footnote continued on following page)
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The Values and Purposes of the Fourth Amendment

Recent decisions of this Court have focused on deter-
rence of unlawful police conduct as the primary justifica-
tion for the exclusionary rule, downplaying the value of
other considerations. Cf,, e.g., Stone v. Powell, 428 U. S.
465, 482-486, 491-493, 96 8. Ct. 3037, 49 L. Ed. 2d 1067,
1081-1083, 1086-1087 (1976). Deterrence was not even dis-
cussed as a basis for the rule until Elkins, however, and it

is clear that the rule furthers at least four other vital goals
as well:

First, the exclusionary rule upholds “the imperative of

" judicial integrity” in litigation involving Fourth Amend-

ment rights, for, as the Court stressed in Elkins, 364 U. S.
at 223, 4 L. Ed. 2d at 1680, citing Holmes, J., dissenting in
Olmstead v. United States, 277 U. 8. 436, 470, 48 S. Ct. 564,
72 L. Ed. 944, 953 (1928), “ ‘no distinction can be taken

between the Government as prosecutor and the Government
as judge; ”

Second, as this Court pointed out in Terry v. Ohio, 392
U.S. 1, 12, 88 S. Ct. 1868, 20 L. Ed. 2d 889, 901 (1968), the

rule is the solé judicial means by which these rights may

effectively be protected:

experience has taught that it [the exclusionary
rule] is the only effective deterrent to police miscon-
duct in the criminal context, and that without it the
constitutional guarantee against unreasonable searches
and seizures would be a mere “form of words.” (em-
phasis added)

(Footnote continued from preceding page)
itself, but on considerations of federalism. It is only recently that

any member of this Court has expressed opposition to the rule
itself.

— e ———————

. s A T S AR,

e S A e

et oy ety Y

e

151

4

Third, the exclusionary rule plays a critical role in the
development of substantive Fourth Amendment law. Mer-
tens and Wasserstrom illustrate this point in “The Good
Faith Exception. to the Exclusionary Rule: Deregulating
the Police and Derailing the Law,” 70 Geo. L. J. 365, 404,
405-406 (1981):

By functioning as the primary mechanism thl.?ough
which the courts develop and articulate the limits of
the Fourth Amendment itself, the exclus.ionary rule
plays an indispensable role in preventing Fourth
Amendment violations even when a court de-
clines to suppress evidence.

Fourth, the cxclusionary rule serves as an overriding
symbol of our society’s commitment to the primacy of law
over the raw power of government and its agents “engaged
in the often competitive enterprise of ferreting out crime.”
Johnson v. United States, 333 U. S. 10, 14, 68 S. Ct. 367, 92
L. Ed. 436, 440 (1948). Indeed, to many observers, “[T]he
symbolic value of the exclusionary rule is perhaps its most
immeasurable aspect.” Gcller, “is the Evidence in on {he
Exclusionary Rule?” 67 ABA J. 1642, 1645 (1981).

The Fourth Amendment exists not to assist the police
or relieve their disappointments but to limit their conduet
and that of magistrates. Officers’ beliefs as to the legality
of their actions are irrelevant. This Court has emphasized
in two major Fourth Amendment deeisions that

good faith on the part of the arresting nfT‘iw"l\':
is not enough. Ilenry v. United States, 361 1. 8. 1,
102, 80 S. Ct. 168, 4 L. Ed. 2d 134, 138 (1959)

We may assume that the arresting officers "(l'ml-:;'
good faith in arresting the petitione'r. nt “unm‘l faith
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on the part of the arresting officers is not enough.” . ..
[citing Henry, supra] If subjective good faith alone
were the test, the protections of the Fourth Amend-
ment would evaporate, and the people would be “secure
in their persons, houses, papers, and effects” only in
the discretion of the police. Beck v. Ohio, 379 U. S. 89,
98, 85 8. Ct. 223, 13 L. Ed. 24 142, 148 (1964)

This axiom was recently reaffirmed in Delaware v,
Prouse, 440 U. 8. 648, 654, 99 8: Ct. 1391, 59 L. Eq. 2d 660,
668 (1979), when Justijce White stressed in his opinion for
the Court that “the reasonableness test usually requires, at
8 minimum, that the facts upon which an intrusion is based
be capable of measurement against ‘an objective stand.
ard.’” (emphasis added)

Protection of Fourth Amendment rights is a difficult
Process under the best of circumstances, but this Court

" recognized as long ago as Weeks, supra, that law enforce-
. ment in this country too often does not operate within the

law. There is a “tendency of those who execute the crim-
inal laws of the country to obtain conviction by means of
unlawful seizures and enforced confessions.” 239 U.S. at
392, 58 L. Ed. at 655. Justice Jackson stressed the breadth
of police iliegality in his dissenting opinion in Brinegar,
supra, 338 U.S. at 181, 92 L. Ed. at 1893, cited with ap-

proval in Elkins, supra, 364 U. S. at 217-218, 4 .. Iid. 24 at
16771678

Only occasional and more flagrant abuses come to the
attention of the court . .. There may be, and I am
convinced that there are, many unlawful searches of
homes and automobiles of innocent people which turn
up nothing incriminating, in which no arrest is made,
about which courts do nothing, and aboyt which we
never hear.  (emphasis added)

et ey
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i “ ief” herently
“Good Faith or “Reasonable Bel.lef Test Is In
A %(:lbjective and Would Undermine Fourth Amendment

Rights.

A “good faith” or “reasonable belief” -stan.dnnl in apply-
ing the exclusionary rule would be subjective u.ndcr any
definition.  While some proponents of the exception argue
that subjectivity could be avoided by requiring that an
officer’s personal belief be “objectively rea»sonabl.e” as well,
cf., c.g., Dricf Amici Curiae Seven Former Memhcrs. of
the Attorney General's Task Force, et al., at 21-22, objcc-
tivity cannot be provided by reference to a “reas:onab]c
officer’s” mistaken belief as to the law. Allowing an
officer’s beliefs as to the law to carry weight under any
circumstances is precisely what makes the rule suhjective.
Rather than climinating subjectivity, inclusion of a “rea-
sonableness” element in the test merely adds a second In.yor
of it. Emphatically rejecting the concept of “good faith”
or “reasonable belief,” Professor LaFave recently wrote:

. it is nothing short of nonsense to talk of a rea-
sonable belief that there is probable cause, for the
probable cause standard itself takes into account rea-
sonable mistakes of fact.2 If mistakes of law were also
to be taken into account, then the law becomes w.lmt-
ever the officer thinks it is. LaFave letter, Hearings
on the “Exclusionary Rule Bills,” 97th Cm.\grnss, 1st
and 2nd Sessions, Senate Judiciary Comnnttoo,.th-
committee on Criminal Law [hercinafter Hearings)
(1982) at 793-794 (emphasis added)

In cases involving warrants, a “good faith” “'x"""""m
to the exclusionary rule would virtually destroy the War-
rant Clause. Warrants are usually issued ex parfe nnd
generally after at best perfunctory serutiny. T'hey '""-".h“:
and in some states often are, issued by clerks or pri-tine

28ce discussion, tnfra, pp. 9-10.
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magistrates untrained iy the law. Cf, c.g., Shadwick v.
City of Tampa, 407 U. S, 345,92 8. Ct. 2119, 32 L. Bq 2d
783 (1972). Further, the Warrant Clause, by its language,
is directed at protecting against unlawfy] or abusive issy.
ance of a warrant, Cf, e.g., Weeks, supra, 232 U.S. at 394,
98 L. Ed. at 656, For these reasons, full judicial review of
decisions to issue warrants is essential to the viahility of
the Warrant Clause, If a “good faith” exception were
adopted in such cases, effective review, judicial sclf-policing

If an officer’s subjective “good fajty” were to hecome
the standard, the 8cope of review would be 80 narrow that
only in cases of perjury or reckless submission of an affi.
davit could courts assure the “essentia]” “detached Judg-
ment of a neutral magistrate . . " Qerstein v. Pugh, 420
U.S.103, 114, 95 . Ct. 854, 43 L. Ed. 24 54, 65 (1975). There
wonld he no effective way to determine that g warrant was
igsued by a person “severfed] . . . from activities of law
enforcement,” Shadwick v. City of Tampa, Supra, 407 U. 8.
at 350, 32 L. Ed. 2d at 789, Coolidge v. New Hampshire, 403

sejzod.” Further, even if such a determination were made

™ 2ome cases, jt would he unenforceable and, therefore, of
no valye,

Justice Powells opinion for the Court in United States
v A nited States Distyict Court, 407 U. 8. 297, 315-316, 92
N, 2125, 32 1,. Ra. 24 752, 765 (1972), illaminates why
Poliee v imenfiong have no place in evaluating claims of
violntion of the Warrant Clause:

g
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The warrant clause of {he Fourth Amendment 1S not
dead language. Rather, it has been “q valued part of
our constitutional lawy for decades, and it has deter-
mined the result in scores and scores of cases ip courts
all over this country. It ts not an inconvenience to be
somehow ‘“weighed’ against the claims of police effi.
ciency. It is, or should be, an important working part
of our machinery of government, operating as a matter
of course to check the ‘well-intentioned hut mistakenly
overzealous executive officers’ who are a part of any
system of law enforcement.” (cite omitted; empliasis
added)

Because it wonld be extremely rare that an officer was
not “well-intentioned” as to the propriety of a warrant,
under a “good faith” exception the Warrant Clause, the
“bulwark of Fourth Amendment protection,” Franks v.
Delaware, 438 U. S. 154, 164, 98 S. Ct. 2674, 57 L. Ed. 24
667, 677 (1978), would become “dead language.”

Further, if a primary justification for a ‘“good faith”
exception is to account for a officer’s need to make split-
second decisions in rapidly unfolding encounters, cf., e.g.,
Supplemental Brief for the United States as Amicus Curiae
at 28-29; United States v. Williams, 622 F. 24 830, 842 (5th
Cir. 1980) (en banc), concurring opinion. this consideration
argues against adoption of such an exception in cases
where, because a warrant has been obtained, there clearly
Was no need for instantaneouys action,

In either a warrant case or a warrantless case, a “rea-
sonable belief” or “good faith” exception would also he an
abdication of the Judiciary’s constitutional duty, for it
would effectively give the police a voice in the prohable
cause determination. It is, however, ths responsihility of
the courts to determine the legality of police conduet. Jus-
tice Powell emphasized this point as woll jn Gerstein v,
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Pugh, supra, 420 U. S, at 112-113, 43 L. Ed. 29 at 04, citing
Johnson v. United States, supra, 333 U. S. at 13-14, 92
L. Ed. 2d at 440

“The point of the Fourth Amendment, which often is
not grasped by zealous officers, is not that jt denies
law enforcement the support of the usua] inferences
which reasonable men draw from evidence. Tts pro-
tection consists in requiring that those inferences be
drawn by a neutral and detached magistrate instead of
being judged by the officer engaged in the often com-
petitive enterprise of ferreting out crime.” (emphasis

added)

By condoning objectively unreasonable conduet based
on asserted “good faith,” such an exception would also
create the anomaly of a “reasonable unreasonable searely.”

Current Fourth Amendnient law is also already flexible
in taking into account an officer’s objectively reasonable
mistakes of fact: An officer’s belief that certain facts exist
will, if the facts would be sufficient to create prohable
cause, uphold a search or seizure whether or not the facts
later turn out to have existed, so long as the belief was
objectively reasonable at the time. Beck v. Olio, supra;
Henry v. United States, supra; Delaware v. Prouse, supra,
440 U.S. at 654-655. 59 L. Ed. 2d at 6683 Hearsay and
rumor, if properly supported, may be relied upon in order
to establish probahle cause, cf., e.g., Spinelli v. United
Stales, 393 U. 8. 410, 89 §. Ct. 584, 21 L. Ed. 24 37 (1969) ;
Aguilar v, Texas, 373 T. S, 108, 84 8. Ct. 1509, 12 L. Ed. 24
623 (1964); Draper v. United Stafes, 358 T. 8. 307, 79

Ml v, California, 401 U.8. 797, 91 8. Ct. 1106, 28 L. Ed. 24
484 (1971), relied on by both Petitioner, Brief at 22, and the
United States, Supplemental Brief at 34-35, is an example of a
reasonable mistake of Tact and provides no support to the argument
for a ““good faith’ exception for mistakes of Jau,
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S. Ct. 329, 3 L. Ed. 2d 327 (1959), and an officer receives
the benefit of the doubt when he or she has been required
to make a quick factual judgment. Warden v. Hayden, 387
U.S. 294, 298-299, 87 S. Ct. 1642, 18 L. Ed. 24 782, 787
(1967). When actling on the basis of their experience,
;;olice may also even attach significance to circumstances
that would appear innocuous to a lay person. United
States v. Cortez, 449 U. 8. 411, 418, 101 8. Ct. 690, 66 L. Ed.
2d 621, 629 (1981).

Where a search warrant has been obtained, great de-
ference is accorded a magistrate’s determination of prob-
able cause, and “the resolution of doubtful or marginal
cases in this area should be largely determined by the
preference to be accorded to warrants.” United States v.
Ventresca, 380 U.S. 102, 109, 85 S. Ct. 741, 13 L. Ed. 2d
684, 689 (1965). In practice, a warrant is invalidated only
if the magistrate’s judgment was ‘“arbitrarily cxercised.”
Cf., e.g., United Statcs v. Giacalone, 541 F. 2d 508, 513 (6th
Cir. 1976) (en banc).

The irrelevence of an officer’s subjective intent is also
reflected in cases declining to invalidate an arrest based
objectively on probable cause but for a subjectively invalid
reason. As this Court recognized in Scott v. United Stales,
436 U.S. 128, 138, 98 S. Ct. 1717, 56 L. Ed. 2d 168, 178

(1978):
. . . the fact that the officer does not have the :ﬂalc of
mind which is hypothecated by the reasons wh.'u:h. pro-
vide the legal justification for the officer’s action does
not invalidate the action taken as long as tl.m circum-
stances, viewed objectively, justify that action. (em-
phasis added)*

. . : t
‘Elsewhere in Scott, Justice Rehnquist suggests in diclum tha

. . '
i i i is. i the dotermination o

e an officer’s intent is irrelevant to )
wm‘ LAALTR IPY PPy XYYy | nn] ’ﬂ"n"""ﬂ "n,',
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Justice White also addressed the ; rrelevance of subjec-
tive bad faith in his opinion dissenting from the dismissal
of certiorari in Massachusetts v, Painten, 389 U. S. 060, 565,
88 8. Ct. 660, 19 L. Bd. 24 770, 773 (1968) :

sending state and federal courts on an expedi-
tion into the minds of police officers would produce a
grave and fruitless misallocation of judicial resources.

These observations illustrate that the balance between
individual rights and the power of government depends not
on an officer’s subjective intent in a given case but on the
balance of rights struck in the Constitution. Cf, Dunaway
v. New York, 442 U. S. 200, 213-215, 99 S. Ct. 2248, 60 L. Eq.
2d 824, 836-837 (1979).

The Deterrent Impact of the Exclusionary Rule

Arguments in favor of g “good faith” exception mis-
takenly consider only individual deterrence.  Criminal
trials are not private actions, however, and as Professor
LaFave stressed in his Senate testimony, “exclusion is not
a sanction to which the officer is personally subjected, but
rather is a sanction that js imposed upon the system.”
Hearvings at 328.  Justice Stevens explained the point in
his concurring opinion in Dunaway, supra, 442 U. S. at 221,
60 L. Ed. 2d at 841

The justification for the exclusion of evidence obtained
by improper methods is to motivate the law cnforce-
ment profession as a whole—not the aberrant indi-

(Footnote continued from preceding page)

whother there has been a substantive violation, it may be material
to the decision of whother to suppress the fruits of that violatjon.
16 1.8, at 135-136, 56 I.. Bd. 24 at 176-177. This distinetion is
inconsistent. with the constitutional foundations of the exclusionary
riabe, however, and it fails properly to consider the broader values
werved by llu; Anu-mlnu-ngt and the rule. See nn A5 ennea

i
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vidual officer—to adopt and enforc:;e regular .Qroc?-
dures that will avoid the future invasion of the cl.tlzen 8
constitutional rights. For that reason, exclusionary
rules should embody objective criteria rather than sub-

jective considerations.
Deterrence may be either individual or general, and

while the former is admittedly diﬂ'icult to quantify,® solel.y
to focus on this point misses the forest for the trees. l't is
on a larger scale that the deterrent value of the exclusion-

ary rule is most significant.

However imprecise the rule’s impact may be in individ-
ual cases, it is nevertheless real. Professor Loewenthal
concluded after “countless” interviews with and observa-
tions of New York City police officers from 1971 to 1974

and again between 1976 and 1978 that

is substantial evidence that the police themselve.s
::l:;fdl?u?tu réspect courts which did not su.pport com?tl-
tutional standards by excluding any evidence “wlnclb
was unconstitutionally obtained. Loewenthal, .Evn':
uating the Exclusionary Rule in Search and Scizure,

49 UMKC L. Rev. 24, 29 (1980)

Beyond individual case deterrence, plainly vi.sible sys'-‘
temic deterrence is illustrated, in part, by the OXI.S'(!II(‘(‘ o
extensive, high-quality police training programs in consti-
tutional rights that did not exist prior to Mapp. '

Maryland Attorney General Stephe.n l.l. Sachs, p'rm'.n'-
ously United States Attorney for the District of Mnry‘ :I'I".
recently underscored the relationxshi;.) betwc?n Ihtv |«'.‘r"w
sionary rule and police training during testimony b

5See, e.g., Mertens and Wasserstrom, “tl‘he Good' l:-".m:. :‘e\«'«:
tion to ’the Exclusionary Rule: Dercgulating the Police T
railing the Law,’’ 70 Geo. L. J. 365, 389-390 (1981) an :

nitad thavain
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the Secnate Judiciary Committee’s Subcommittee on Crim.
inal Law :

In my state, Mapp has been responsible for a virqyal
explosion in the amount and quality of police training
in the last 20 years. Sachs, Hearings at 41

Included in post-Mapp training are “mucly longer train-
ing periods for new officers, especially courses about con-
stitutional rights,” “in-service training, [whicl was] vir-
tually non-existent before,” a higher calibre of training,
“training geared to practical situationg such as stop and
frisk exercises,” and “testing constituijonal law knowledge
on promotional exams.” Id., at 41-49,

Even Professor Ball, a proponent of a “good fajty
exception, concedes that the rule has accomplished “jy)-
creased police training ang awareness about thejr Tesponsi-
bilities.” Ball, “Qood Faith and the Fourth Amendinent
The ‘Reasonable’ Exception to the Exclusionary Rule,” 69
J. Crim. I, & Criminology 635, 656 (1978).

Observers of police practices have also noted a gradual
acceptance of the exclusionary rule over time, as officers
ticcustomed tg illegal practices have either retired or come
to accept the ruyle and new officers, unused to the old
standard, have been hired ang trained to functiop within
the law. Sce, e.g., Mertens and st-serstrom, supra, 70
Qeo. 1., J. at 394-401; Sachs, Hearings at 23, 30.

The deterrent value of the exclusionary ryle ig also

ring of his department’s training procedures “from (e

very fop ndministratorg down to each of the thousands of
froot patrolmey Kamisar, “Tg ;0 Exclusionary
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Rule an ‘Ilogical’ or ‘Unnatural’ Interpretation of Phc
Fourth Amendment,” 62 Judicature 66, 72 (197.8) (quohyg
Murphy, “Judicial Review of ’olice Methods l.n Law En-
forcement: The Problem of Compliance by Police Depart-
ments,” 44 Tex. 1. Rev. 939, 941 (1966)).

Commissioner Murphy’s reaction to Mapp underscores
this Court's crucial observation in that case t.hat an. exclui
sionary rule was necessary, in part, b'ecause W.lthOllt it loc}a
police were simply not complying with the dlcfutes of ‘t’Ie
Fourth Amendment. Mapp v. Ohio, supra,. 367 U. S. at (-307—
658, 6 L. Fd. 2d at 1091-1092.* It was this same observa-
tion that led the California Supreme Court to adopt an
cxclusionary rule six years earlier in szo.ple V. Cahan,.44
Cal. 2d 434, 282 P. 2d 905 (1955). Explam.mg t.lle evq?utlon
of his feelings on the matter, then-California Sipreme

Court Chief Justice Traynor later stated:

My misgivings about its admissibility [illegally f(t)b-
tained evidence] grew as I observezd that tlmc? at.er
time it was being offered and admlt.ted as a rou .mlc
procedure. It became impossible 1'30 ignore the clzorol;
lary that illegal searches and seizures were a tso

routine procedure subject to no eﬁ.ectlve d.eten;etn t(;s. ;
Trayuor, “Mapp v. Ohio at Large in the Fifty Sta ,

1962 Duke L. J. 319, 321-322

Sachs emphasized the same point when he testified tl.mt
“in the heat of the chase, and in the absence of effective
sanction, I believe that we would define those [Fourt!:
Amendment] rights, to put it mildly, 'some\.vhat narrowl.);.
Hearings at 38. Stated in other words, without an exclu-
sionary rule, police would too often not follow the law.

®This point was recently conceded by the Polk:c}]!.;«-(le:.::':r:
Research Forum iin its prepared statement to the Senate Sube

mittec Hearings, 1d., at 299,
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A “Good Faith” or “Reasonable Belief” Test Would
Encourage Police Ignorance, Halg Substantive
Development of Fourth Amendment Law ang Be

dministratively Unfeasible.

A “good faith” exception to the exclusion
also encourage Ppolice ignorance of the law,
that would itself produce greater police il
fessor Kaplan, a ecritic of the exclusion
stressed that such an exception

ary rule would
a circumstance

legality. I’ro-
ary rule, has

would put a premium on the ignorance of the police
officer and, more significantly, on the department
which trains him. A police department dedieated to
crime control values would presumably lave every
incentive to leave itg policemen as uneducated gs pos-
sible about the law of search and scizure so that g
large percentage of their constitutional violations
properly could be labeled as inadvertent. Kaplan,

“The Limits of the Exclusionary Rule,” 26 Stan I,
Rev. 1027, 1044 (1974)

Judge Wilkey, an outspoken opponent of the rule, finds
a “good faith” exception unpalatable, agreeing that “[t]he
‘good faith’ exception puts g Premium on ignorance and
lack of training in law enforcement agencies.” Wilkey,
“Enforcing the Fourth Amendment by Alternatives to the

Exclu@ionary Rule,” (National Legal Center for the Public
Interest, 1982) at 36.

See also Schlesinger, Hearings at 72 ang 803; prepared
statement and letter of the Police Exccutive Rescarch

Forum, 1 learings at 298 and 795; American Dar Associa-

tion letter, Hearings at 797-798 ; Sachs statement, Hearings
nt 43; LaFave, “The

ourth Amendment in an Imperfeet
World: On Drawing ‘Bright Lines’ and ‘ood Faith,’ » 43
Pitt. 1. Rov. 307, 342.343 (1982); Mertens and W

asser-
Klrom, supra, 70 Qeo, L. J. at 431.
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This Court did not develop substantive merth Amen;l-
ment law until after Weeks, and it did not «scrmuslx u[;[t) y
substantive Fourth Amendment law to .th(i,states ?ntllta tle:
Mapp. A decision creating a “good fa.lth. exceptlor.l ;). '11
exclusionary rule would “ ‘stop dead in its tra:zks Judicia
development of [these] rights.” ” La["ave, .?'upr.a,
43 litt. L. Rev. at 354, quoting Brennan, J., dlssentu‘lgln;
United Stales v. Peltier, 422 U. S. 531, 554, 92 S. Ct. 2313,
45 L. Ed. 2d 374, 391 (1975). .

Even if a “good faith” exception were ustated. to requmz
an initial decision as to the legality of t.he police con(ll(u(;s
involved, in practice busy trial courts. with heavy doc t? °
could be expected to do just the opposite. Such a pra:&l .1c'
would also be consistent with this Co.urt’s long-stan ms;.:
policy of avoiding constitutional questions whene(;:rlll)g%
sible. NAACP v. Alabama, 357 U. S. 449, 78 S. Ct. 3,
2 1. Ed. 2d 1488 (1958). .

A “good faith” exception would al»s<). create an mfnpos(;
sible administrative sitnation, requix:ing.,]udges and (Ile er::sf-
attorneys to delve into the subjective mtent‘ of pl(tllz‘,:z "
ficers whose sclf-serving words the former are ll(l;'l( , y“w
discount and the latter are unlikely to ref.ute. 1|vcnm|m:
nature of the inquiry, an officer’s pel.\sor.\ahty nm“mnfm"q
of address would become at least as significant as the fact:

the arrest or search involved. .
" Nor would litigation likely -be conﬁn.ed to SCI‘l::lll.IZ:!l::
the subjective processes of individual off lccrs.l l]ltn “n:'li,q q.m.
entire training program of a departmc.nt wotx d be 1; '.i.m"

in at least some cases, and in others involving mmv. thn
or a.oﬂ"icer (by no means a rare occurrence), the \m.mn.q
Z:]uel possibly conflicting states of mind 'o‘t" nunwr;:::;;':;f:'\l.;;:;.
would be at issue. The result would be “an unu| :m e
of judicial resources.” Wilkey, supra. Sce al:
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supra, 43 Pitt. I.. Rev. at 355-357; Kaplan, supra, 26 Stan.
1. Rev. at 1044-1045; Mertens and Wasserstrom, supra
70 Geo. L. J. at 447-449, ’

A “good faith” standard, necessarily involving a case-
by-case approach, would also be extremely difficult to apply
with any degree of consistency or uniformity. Compare
Irvine v. California, 347 U. S. 128, 74 S. Ct. 381, 98 1.. Id.
961 (1954), Jackson, J., plurality opinion, and Clark, .J.,
concurring.”

The Exclusionary Rule Has Minima] Evidentiary Costs

A “good faith” exception is not warranted by the evi-
dentiary costs of the rule. Contrary to the often-voiced
claim that the rule results in large numbers of guilty per-
sons going free, the empirical record belies this claim. As
this Court stressed in Elkins, supra, 364 U.S. at 217, 4
.L. Ed. 2d at 1677, the rule is remedial, not punitive, and it
13 not “the inevitable and certain result” of application of
the rule “that the guilty criminal defendant goes free.”
Wilkey, “The Exclusionary Rule: Why Suppress Valid
Evidence?” 62 Judicature 215, 223 (1978). Application
of the rule results only in the loss of that evidence ob-
tained by or directly derived from the violation. Only in

’S.oe t'l’lso.Pitl'er’s response to the argument that only ‘‘non-
:-ch‘mml violations of Miranda v. Arizona, 384 U.S. 436, 86
N, Cr 1602, 16 1. Ed. 24 694 (1966), should require exclusion :

lﬂl'mh a rule] involves a great deal of subjectivity on the part
of Jl,dgm, making it extremely difficult to draw any real lines
of distinotion. Unable to foresee what activity will r@sult ih
?.lw 'c-x.c'lnsinn of evidence, law enforcement officials may find
it c!lﬂ'mult to establish workable rules of procedare and con-
venient not to take the proseription seriously. Pitler, *“ ‘“The

Fruit of the Poisonous Tree’ Revisi
‘ ’ visited and Sh : "
~ Cal. L. Rev. 579, 583 (1968). cpardized,” 56

ottt o i
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possessory offense cases is an end to the prosecution likely
to be “inevitable,”® ?

fIn many cascs convictions are, in faot, obtained following
reversal without the use of illegally seized evidence. In Coolidge
v. New Hampshire, 403 1. S. 443, 91 S. Ct. 2022, 29 L.. Ed. 2d 564
(1971) ; Davis v. Mississipps, 394 U. S. 721, 89 S. Ct. 1394, 22 .. Ed.
24 676 (1967) ; and Bumper v. North Carolina, 391 U. 8. 543, 88
S. Ct. 1788, 20 L. Ed. 2d 797 (1968), for example, defendants were
all reconvicted without the use of the evidenoe suppressed in their
individual cases. Cf. Mertens and Wasserstrom, supra, 70 Geo.
L. J. at 445-44G6. 'The myth cquating suppression with dismissal
often, draws on then-Judge Cardozo’s well-known line from People
v. DcFore, 242 N. Y. 13, 21, 150 N. E. 585, 587 (1926), ‘‘The crim-
inal is to go free because the constable has blundered.”” Apart
from the factual inaccuracy of the statement, Cardozo’s suggested
first alternative to suppression is also worth noting: ‘‘The officer
might have been resisted . . .7’ Id. Amicus doubts that such an
option was reasonable in 1926 ; in 1983, it is unthinkable.

°It is also untruc that ‘‘the exclusionary rule bencfits oniy
those who are unquestionably guilty.’’ Supplemental Brief for
the United States at 45. Evidence admitted at trial may cstablish,
for cxample, that an accused was physically near contraband
scized from a place in which the accused had a reasonable expecta-
tion of privacy, but this by itself neither proves that the accused
was in legal possession of the contraband, nor is it always true that
that was the case. Numercus persons find themselves in suspicions
circumstances at one time or another without having commitied
any crime whaltever.

The Solicitor General is similarly incorreet in asserting that
suppression results in ‘‘erroncous verdicts.”” Supplemental Brief
at 14. The Fifth Amendment privilege preventing a guilty de.
fendant from being required to incriminate himself or herself, the
attorney-client priviloge and the marital privilege at times all
result in probative, truthful cvidence not being presented at trinl.
Similarly, the prosecution may fail to present sufficient evidenee
to ostablish a guilty aceused’s guilt beyond a reasonable donbt.
Just as acquitials under these circumstances are not “‘erroncons
verdicts,”’ so, too, is a verdict not erroncous when evidenee has been
withheld in order to protcot Fourth Amendment values.

!
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The exclusionary rule does not define in any way what
bolice conduet ig lawful or unlawful; it merely defines (e
procedural remedy for some unlawful conduet. ¢ is the
Fourth Amendment which restricts the activities of {)eo
Police and of the courts, and it is ¢

he Fourt) Amendment
which, when followed, at times deprives the government of
some evidence,

An officer who complies with the Fourt), Amendment in
the first place obtains no lesg admissible evidence than anp
officer who has violated the ryle and had
pressed as a result. In fact, the
more admissible evidence, By obtaining a properly sup-
Ported search warrant to support his or her actions in g
situation where another officer actg unjustifiably without a
warrant, or hastily with ap inadequate warrant, for ex-
ample, the officer abiding by the Constitution obt

ains more
evidence for use in a prosecution.

strates an extremely minima] impact on the results of
criminal prosecutions. In a 1979 study of 2,804 defendant
enses in 38 United States Attorneys’ offices, the General Ac-

connting Office found that in less than half the cases in-
volving a search or scizure wag g

liled and that in only 1.3% of the defendant cases was
*vidence excluded as the result of the filing of a motion to
“Uppress. (eneral Accounting Office, “Impact of the Fx-
«'lnsinmrry Ruic on Federal Criminal Prosecutionvs,” (1979)
"ML Reen where a motion was granted in whole or in
Parl, the rate of conviction remajned over 50% (

as com-
Pored with gy St conviction rate in eases where motions

hadd heey «Iu-niml). Id., at 13, Ovemll,
cenreh angd g

motion to suppress even

a finding of illegral
izure vesulted jn dismissal or acquittal in only
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0.7% of the cases studied. Morecover, in cases wh.c]rc 'p:ioos:;
('l'lt.l()ll was declined, search and secizure consic cll aO "
N 3 1 o (¢}
played a part in the decision not to prosccute in only '
of cases. [Id., at 13-14.'° . . .

'I'wo other studies, one of prosecutions in Was(limégt(.m;

i ia
sities by the Institute for Law and Soc
D.C., and other cities hy . :
Resc,amh [Inslaw] and the other in New York Cltty Iby lt:;
k i st ‘ovide further support. Ins
Vera Institute of Justice, pro \ e
found that Fourth Amendment issues “appear to have ht: ,(:
impact on the over-all flow of criminal cases after arrest.
A J. at 1644.

Geller, supra, 67 AB -

'1‘h,e Vera Institute concluded further that th? exclu
sionary rule “does not seem to produce dismissals 12 case:

i i 8 ar
i iminal process in which the searche:

ught into the crimina s
b:(())bibly illegal and the evidence could be suppressed
p

I1d.

i itw ice re-
10Citing the December 1982, I\.Tatlonnal Instnt:tes(t)‘t;d.;us;l e 1o
‘““The Effcots of the Exclusionary Rule: i
I_’O"t: '’ the Solicitor General criticizes the GA_O report, e
f"""f“v f ml t of the federal caseload at the time of the | 0
rhud [m]‘l‘:l sed of such white collar crimes as embezzlyn:; i'.:
foact am ;‘0 , g:- Sénrch and seizure issues are seldom n;usm ;
e oo ’o’r’g S}tyl'pplmnenbal Briof at 48, oit:ixlg NIJ .su;( yt " i,.,
ttmseNcI‘:;c:t.udy cites no authority for this claim, am.l, in afh;‘ L
t]he t. The GAO study determined that, depending or:;q‘/, e
of the Uni States Attorney’s office studied, between 699, e
08 of the o accepted for prosecution involved. charg;-s '\lv e
ss'%edo:vti{;:n()::ould be susceptible to search and seizure challenge.
seiz

GAO report, Appendix II at 7.

i nment also
ittee hearings the Gover. A
the Senate Subcommit . thoir asertee
leﬁt:oned the reliability of the GAO's ﬁn(.iml-‘.'s i‘?):mnl entry int
;'l "‘ to consider prosecutions dropped prior to . o 4%,
t;::::;(;tem Ilsarings at 87. Howev’eg X(';mnf;:zr?r'/\p|:ﬂ"|i! "
: ted for in the study. y .
pressly accounte

at 13-14.
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Most recently, the 1982 National Institute of Justice
study, “l'he Effects of the Exclusionary Rule: A Hiudy in
California,” found that only 4.8% of all felony eases ve-
jected for prosecution in California between 1976 and 1979
—only 0.8% of all cases referred for prosecution—were
declined for search and seizure problems.!' 2

Professor LaFave has also written that, “['I'Jhere is
reason to believe that the ‘cost’ of the exclusionary rule, in
terms of acquittals or dismissed cascs, is much lower than
is commonly assumed.” Lalave, Search and Scizure §1.2
n 9 (1981 Supp).

The Amecrican Bar Association, which “strongly sup-
ports retention of the exclusionary rule” on constitutional
and practical grounds, has concluded that the “rule is not
responsible for hordes of eriminals going free” and that “a
dispassionate examination of the facts belies the mythology

11520,993 cases were presented for prosecution in California in
1976-1979, of which 4,130 were rejected for search and scizure
problems. To the NIJ, this demonstrated ‘‘a major impact. of the
exclusionary rule on state prosecutions.’’ NIJ study at 2. This

conclusion is impossible to square with the study’s own factual
results, however,

2Amict Seven Former Members of the Attorney General’s
Task Foree, ct al.,, assert in their Brief that the NIJ study, supra,
found that 71.5% of all felony drug cases statewide botween 1976
and 1979 and 74% of all felony drug cases in San Diego County
in 1980 were rejected for search and seizure problems. These
stastementa are grossly inaccurate. In fact, of all felony com-
plaints presented for prosecution statewide between 1976 and 1979,
159 (RG6,033 cases) were rejected; of the rejections, search and
seizure problems accountoed for only 4.8% (4,130) cases; 71.5%

(250 enses) of the 187, rejected for search and seizure problems .

were drag eases, Similarly, in San Diego County in 1980, 14,478
rses were presented for prosecution and 26.5% (3,840 cases) were
rejected,  OF these rejections, only 8.5% (327 cases) were for
sarcloand seizuve problems; 74%, of the 8.5% rejocted for search
and seizure problems were drug cases. NIJ study at 10-12,

g
b

169

22

surrounding the rule.” 67 ABA J. 1614 (1981); see also
Greenhalgh, 1learings at 76 fT.

"The exclusionary rule is also extremely limited in ap-
plieation, many of these limitations having been added by
{his Court in the past ten years." In its present form, the
rule is available only to individuals whose personal Fourth
Amendment rights have been violated, United States v.
Salvucci, 448 U.S. 83, 100 8. Ct. 2547, 65 L. Ed. 2d 619
(1980) ; Rawlings v. K entucky, 448 U. S. 98, 100 S. Ct. 2556,
65 1.. BBd. 2d 633 (1980) ; and it does not prevent the use of
unconstitutionally scized evidence before a grand jury,
United States v. Calandra, 414 U.S. 338, 94 S. Ct. 613, 38
L. Fd. 2d 561 (1974), or in civil proceedings, United States
v. Janis, 428 U.S. 433, 96 S. Ct. 3021, 49 L. Ed. 2d 1046
(1976), or in impeaching a defendant’s testimony. United
States v. Havens, 446 U. S. 620, 100 S. Ct. 1912, 64 L. Ed.
2d 559 (1980).

The exclusionary rule will also not prevent a person’s
prosecution when he or she has been unconstitutionally
seized, Frisbie v. Collins, 342 U.S. 519, 72 S. Ct. 509, 96
1.. BEd. 541 (1952), nor a victim’s in-court identification of
an accused following an illegal arrest, United States v.
Crews, 445 U.S. 463, 100 S. Ct. 1244, 63 L. Ed. 2d. 537
(1980), nor the use of evidence discovered by means mfle.-
pendent of policé ‘misconduct, United States v. Ceccolint,
435 U. S. 268, 96 S. Ct. 1054, 55 L. Ed. 24 268 (].978),.or
evidence whose connection with the constitutional violation
is so attenuated as to dissipate the taint. Nardonc V.

 to Justice

'3iMany of these changes have come subsequct '
White’s dissent in Stone v. Powell, 428 U. S. :165, 5!.!6-542, ‘W)'ql:‘:l
3037, 49 .. Ed. 24 1067, 1112-1115 (1976), in wln.ch 'I\’o eri J:('.'m
the breadth of the rule and suggested a ““good faith'’ exception.
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United States, 308 U.S. 341, 60 S. ('t. 266, 84 L. Bd. 307
(1939). Evidence gained as a result of an arrest va'id on
Fourth Amendment grounds but for violation of an enact.
ment later held unconstitutional on due process grounds is
also admissible. Michigan v. Del'illippo, 443 U.S. 31, 99
S. Ct. 2627, 61 L. Ed. 2d 343 (1979).

In addition, a state prisoner who has had an oppor-
tunity for full and fair litigation of Fourth Amendment
claims in state court may not obtain federal habeas corpus
relief on the ground that evidence introduced at his or her
trial was obtained as a result of an unconstitutional searc
or seizure. Stone v. Powell, supra.

The S8ymbolic Costs of a “Good Faith” or
“Reasonable Belief” Exception

Creation of a “good faith” exception to the exclusionary
rule would also have a stark symbolic and human signif-
icance. To this Court the public and the police, the ultimate
yardstick of legality is admissibility :

A ruling admitting evidence at a criminal trial, we
- recognize, has the necessary effect of legitimizing the
conduot which produced the evidence. Terry v. Ohio,
supra, 394 U. S. at 13, 20 L. Ed. 2d at 901.
A deccision creating a “good faith” exception would lead
police to feel that “the fourth amendment is not a serious
matter, if indeed it applies to them at all.” Loewenthal,
supra, 49 UMKC L. Rev. at 30. Professor Ball, too, con-
cedes that “[a] signal from the Court that it is abating its
negressive enforecement of fourth amendment requirements
i npt to evoke a consistent response from the police.” Id.,
690 Crim, 1, & Criminology at 656. See also LaFave,
supra, 43 itt. 1. Rev. at 358.

Moreover, police doubts are likely to be stronger now
than they would be if the exclusionary rule had never

B e
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been imposed. Since the rule has become functionally
wdentified with the fourth amendment, the remn.val of
the rule is likely to be interpreted as an implicit con-
doning of violations of the fourth and f«)zaf'ttzcnllb
amendments, no matler what substitute remedics may
be applicd.** Locwenthal, supra, 49 UMKC L. Rev. at

30 (emphasis added)

History also teaches that where police illegality occurs,
{he vietims of that illegality are disproportionately mem-
bers of racial minorities. “[O]ur unexpiated heritage of
racism,” McGowan, “Rule-Making and the Police,” 70 Mich.
L. Rev. 659, 669 (1972), has long been reflected in police
lawlessness against minorities. Cf., e.g., Report of the
National Advisory Commission on Civil Disorders (1968)
at 301 and 364. 'This Court, too, has noted the problem of
chronie polic(;-community tension in black and other minor-
ity conmnunities. T'erry, supra, 392 U. 8. at 14, 20 L. Ed.

2d at 902, n 11.

The dramatic incrcase in police training and aware-
ness generaled by the exclusionary rule has produced, i.n
turn, an incereased respect by police for individuals’ consti-
tutional rights, an incomplete process of particular value

14In fact, there are no viable aiternatives to exclusion.. The
Solicitor General concedes this possibility, Supplemental Bl'lcf‘ at
63-64, and this Court, too, has suggested doubts as to alternatives
other than exclusion. Franks v. Declaware, 438 U. S. 154, 169, 98
S. Ct. 2674, 57 L. Ed. 2d 667, 681 (1978). .

Additionally, to the extent that civil remedies might be vml.:lc
in some cases, where the error was a judieial officer’s, the p(:t.outlgl
defendant is immune from suit. Stump v. Sparkman, 435 U.S.
349, 98 8. Ct. 1099, 55 L. Ed. 2d 331 (1978).

Frerther, because of lack of access to legal services. and I:!ck. of
capacity to prove damages, poor persons are 'the.lea.qt hkolyr \'ll('.i.!l‘l.li.‘ll
of police misconduct to be in a position to bring sucecssiul ¢l

actions.
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"T'his principle is particularly important where a rule sought
to be overruled or significantly modified is a relatively
reeent one, especially where the composition of the Court
has altered substantially in the interim.'®

1t is, of course, self-evident that the Fourth Amendment
does not hy its express language speeify how it is to be
enforced. It neither siates that evidence obtained in vio-
lation is to be suppressed nor that evidence obtained in a
“reasonable belief” that the police conduct was legal is to
be admitted. Similarly, no language in the Coustitution
says how this Court is to enforce the equal protection
clause in the areas of public education and voting, yet to
give these rights effective meaning this Court has ruled
that separate educational facilities for black and white
children are inherently unequal, Brown v. Board of Ldu-
cation, 347 U. S. 483, 74 S. Ct. 686, 98 L. Ed. 873 (1954),
and that, in drawing legislative boundaries, each state
must accord equal strength to each citizen’s vote. Baker
v. Carr, 368 U. S. 186, 86 S. Ct. 691, 7 L. Ed. 2d 663 (1962).
The Constitution by its language also does not state that
the right to assistance of counsel includes the right to
effective assistance, but just as the Court inferred such a
requirement in Powell v. Alabama, 287 U.S. 45, 71, 53
S. Ct. 55, 77 L. Ed. 1568, 172 (1932), to give that right
meaning, so, too, have Weeks, Mapp and their progeny re-
quired suppression of unconstitutionally seized evidence in
order to assure a viable Fourth Amendment.

If appellate decisions interpreting the Fourth Amend-
ment arc at #imes obscure and difficult to understand, and

15CE., e.g., Malinski v. New York, 324 U. 8. 401, 417, 64 8. Ct.
781, 89 L. Ed. 1029, 1039 (1945), Fiankfurter, J., concenrring:
““The judicial judgment in applying the Due Process Cllause must
move within the limits of aceepted notions of justice and is not to
be based upon the idiosyneracies of a merely personal judgment.”’
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Addressing the above concerns, Justices Drandeis and
Stewart prophetically explained why this Court must re-

jeet the proposed exeeplion:

In a government of laws, existence of the government
will be imperilled if it fails to ohscrve that law scru-
pulously.  Our Government is the potent, the ommi-
present leacher. For good or for ill, it teaches the
whole people by its example. Crime is contagious. If
the Govermment beeomes a lawhreaker, it hreeds con-
tempt for law; it invites every man to become a law
unto himself; it invites anarchy. To declare that in
the administration of the criminal law the end justifies
the means—to declare that the Govermment may com-
it erimes in order to sccure the conviction of a private
eriminal—would bring terrible retribution. Against
that pernicious doctrine this Court should resolutely
sot its face. Olmstead v. United States, supra, 217
U.S. at 485, 75 L. Ed. at 960, cited with approval in
Elkins, supra, 364 U.S. at 223, 4 L. Ed. 2d at 1680-
1681.

In times of unrest, whether caused by crime or racial
conflict or fear of internal subversion, this basic law
[the TPourth Amendment] and the values that it repre-
sents may appear unrealistic or “extravagant” to some.
But the values were those of the authors of our funda-
menta! constitutional concepts. In times not altogether
unlike our own they won—by legal and conslitutional
means in England, and by revolution on this continent
—a Tight of personal sccurity against arbitrary intru-
sions by official power. If times have changed, redue-
ing everyman’s scope to do as he pleases in an urhan
and industrial world, the changes have made the values
served by the Fourth Amendment more, not less, im-
portant. Coolidge v. New Hampshire, supra, 403 U S.
at 455, 29 L. Ed. 2d at 476.
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EXCLUSIONARY RULE

WEDNESDAY, APRIL 20, 1983

HouUSE oF REPRESENTATIVES,
SUBCOMMITTEE ON CRIMINAL JUSTICE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The subcommittee met, pursuant to notice, at 10 a.m. in room
2237, Rayburn House Office Building, Hon. John Conyers, dJr.
(chairman of the subcommittee) presiding.

Present: Representatives Conyers, Edwards, Berman, and Gekas.

Staff present: Thomas W. Hutchison, counsel; Michael E. Ward,
assistant counsel; and Raymond V. Smietanka, associate counsel.

Mr. EpwaARrbs [presiding]. The subcommittee will come to order.

The Chairman, Mr. Conyers, will be here shortly. I am a member
of the subcommittee, Don Edwards. ,

Today the subcommittee will continue hearings on the oversight
of the operation of the exclusionary rule in criminal trials. These
hearings are in response to a current concern with that rule, by
which illegally seized evidence is prohibited from introduction at
criminal trials, regardless of its probative value.

This concern has been prompted by recommendations to abolish
or modify the exclusionary rule made by the President’s Task
Force on Victims of Crime, the Attorney General’s Task Force on
Violent Crime, and various legislative proposals. These recommen-
dations raise constitutional questions as well as questions of fact
regarding the impact of the rule on police behavior and the con-
duct of trials. It is the purpose of these hearings to explore these
questions.

Our first witness today is a good friend of mine from Alameda
County, Assistant Attorney General D. Lowell Jensen. Mr. Jensen,
who currently heads the Criminal Division of the Department of
Justice, comes from California. He was district attorney in Alame-
da County.

Lowell, it is a pleasure to have you with us again. Your written
statement, without objection, will be incorporated in the record.
You may proceed.

TESTIMONY OF ASSISTANT ATTORNEY GENERAL D. LOWELL
JENSEN, CRIMINAL DIVISION, U.S. DEPARTMENT OF JUSTICE

Mr. JENSEN. Thank you very much, Mr. Chairman. 1 appreciate
those remarks and the opportunity to be here to discuss this topic.
As you have pointed out, I have been involved in prosecution a
long time, and the exclusionary rule has been one of those issues
that has been at the forefront for a good many years, both at the
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fgl!:h that their conduct was in accordance with the law, even if de-
g}st%nstsubsequent dtq th;z se}?rclh or seizure have held that conduct
e type engaged in the law enforcemen i i -

mitted by the Constitutioi,x. b officials is not per

Focusmg,r specifically on the deterrent purpose, the court conclud-
ed that ev1denpe obtained from a search should be suppressed only
if it can be said that the law enforcement officer had knowledge or
may properly be charged with knowledge that the search was un-
coxstlti%tlon&l under the fourth amendment.

nother maj01_' case is Michigan v. DeFillippo,'° decided b

Supreme Court in 1979. In that instance, thngourt held thayt’ :l}::
rule shoulgl not be applied to exclude evidence when it has been
seized during an arrest for violation of a statute valid at the time
of the arrest, but which is subsequently declared invalid.

The Court stated:

The purpose of the exclusionary rule is to deter unlawful poli i

. ce action. N -
ceivable purpose of deterrence would be served by suppressixll)g evidenéenwhighfogt
the time it was found on the person of the respondent, was the product of a lawful
arrest and a lawful search. To deter police from enforcing a presumptively valid

statute was never remotely in the contemplation of C
of the exchusionary ! plation of even the most zealous advocate

Both these cases illustrate the deterrence rationale for the rule
as being its principal and basic rationale at the present time.

I want to get to some areas where—I would like to point out that
the rule has. been expanded beyond that rationale. Before I do that,
I think, as is stated in the paper, there are a couple of areas in
exclusionary rule that is appropriate to mention.

There seem to be arguments about portions of the exclusionary
rule or aspects that, to my mind, are nonissues. There is an argu-
ment that is made by supporters of the exclusionary rule that it
really is not the kind of a thing that is going to affect the crime
rate and, therefore, ‘we should not be concerned. The point is that,
unfortpnately, we simply do not know how a change would affect
the crime rate and the fact is that those who support modification
or restatement of the rule do not hold it out as a panacea for crime
rate reduction. Any thoughtful consideration of contemporary
crime must recognize, unfortunately, there are no panaceas.

On the other hand, advocates for reform do point out that the
rule operates to free known murderers, robbers, drug traffickers
otllll.exl'1 \Eolent and nonviqlent offenders, and that a rule of evidence;
K tclﬁeraslse.suc}l result without a reasonable purpose to support it is

Another area of concern, in terms of the impact of the rule, is
that there is a perception or an argument that it does not affect a
great deal of cases. To a great extent, this is based upon a GAQO
study,’! which I am sure the Chair is aware of. I would like to
point out and make available to the committee for its record an-
other study which was completed by the National Institute of Jus-
tice in this area in October 1982, which compiled some data from

19 Eprror’s Note.—443 U.S. 31 (1979).

. !! EpITOR’S NoTE.—General Accounting Office, Comptroller General of i
1 q%gact of the Exclusionary Rule on Federal Crimingl Prosecut?:r:s” ?G(?Il)e 73—&15" Agxt‘a tfg’
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California.'? The purpose was that you could get to California in
that their data systems are quite sophisticated, and that you were
able to look at the reasons for the rejection of cases by prosecutors,
and you were able to look at those cases over a period of time.

What was found in that study was that there is a significant
impact from the exercise of the rule, and its most significant
impact is on drug law enforcement. The study found that nearly
3,000 felony drug cases were rejected for prosecution in California
between 1976 and 1979 because of search and seizure problems. The
study also focused on rearrests during the specific years of 1976
and 1977, and found that for most defendants arrested and later
freed because of the exclusionary rule, that arrest was only a
single incident in a longer criminal career. Forty-six percent of the
2,141 defendants not prosecuted in California in 1976 and 1977 be-
cause of the exclusionary rule were rearrested within 2 years of
their release, many of them more than once. They accounted for
1,270 felony arrests within that 2-year period.

While that number of defendants, 2,141, not prosecuted in a
State as large as California over a 2-year period may not seem sig-
nificant, the rule of evidence that allows this number of criminals
to escape probable conviction and commit further crimes with,
again, not having a reasonable purpose or producing a correspond-
ing benefit creates an untolerable burden for society to continue to
bear. Although the study did not attempt to establish what per-
centage of those searches and seizures would have been upheld
under a good faith test, the results do show that the argument
that, somehow, the exclusionary rule has an insignificant impact is
totally disingenuous.

Let me point out some areas where, I think, the rule has been
extended beyond its rationale. The clearest example of misapplica-
tion arises when courts suppress evidence seized by police in exe-
cuting a duly authorized search warrant. In that type of case, a
second or third judge in disagreement with a judge who issued a
warrant invalidates the search despite the absence of any police
misconduct whatsoever.

To cite a recent case, United States v. Leon,'3 decided in the
ninth circuit in March 1983. In that case, an informant advised
police officers that he had seen two named persons selling drugs
from their residence 5 months before. On the basis of the tip, the
police conducted a 1-month surveillance of the two people and their
residence. The surveillance was eventually expanded to cover two
other residences and other persons with whom the two earlier iden-
tified people had been associating, and strongly suggested that all
persons and residences were involved in narcotics trafficking. After
consulting with three assistant district attorneys, the police ob-
tained warrants from a State court judge for the search of the resi-
dences and various automobiles belonging to the suspects. The
searches produced narcotics and narcotics paraphernalia.

The defendants were chitw=4 with various drug violations, but a
district judge ruled that iii: search warrants were defective be-

12 Epitor’s NoTE.—National Institute of Justice, Criminal Justice Research Report—‘The Ef-
fects of the Exclusionary Rule: A Study in California’ (1982).
13 EpiTor’'s NOTE.—701 F.2d 187 (9th Cir. 1983), rev’'d 104 S.Ct. 3405 (1984).
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cause the informant’s information was probably stale. Much of the
evidence obtained by the search was suppressed. The ninth circuit
affirmed over the objection of Judge Kennedy, who observed in his
dissenting opinion that the affidavit in support of the warrants
“sets forth the details of a police investigation conducted with care,
diligence, and good faith.”

Another example is United States v. Shorter.1* This is a situation
where local police and agents of the FBI investigating a suspected
Ohio bank robber arrested him at his home and, after the arrest,
the agent telephoned a Federal magistrate to obtain a search war-
rant by use of the telephone. In the course of the search that was
subsequently authorized, incriminating evidence, including bait
bills and a firearm, were found. The trial judge had ruled the
search lawful, but the conviction was reversed on appeal. The
reason for that was that the appellate court decided that although
the officer had in fact been placed under an oath by the magistrate
which incorporated all of the testimony already provided in the
course of reciting the grounds for the warrant, the failure of the
magistrate to require the oath at the beginning of the telephone
conversation violated the law because the applicable Federal rule
requires that the oath be obtained immediately.

These cases involve disagreement between judges about judicial
conduct. There is no police misconduct invoived whatsoever. The
police were carrying out their duties as society expects them to do.
The officers provided their information fully and honestly to the
court and proceeded to carry out the orders of the court once the
warrants were issued. Suppression of evidence in instances such as
these does not serve the purpose of the exclusionary rule, the de-
terrence of police misconduct. In fact, it only serves to damage both
a community’s perception of justice and the morale of law enforce-
ment officers who have followed the rules, only to have the evi-
dence suppressed on the premise that they have violated the Con-
stitution. Proper police conduct is thereby labeled illegal.

The deterrent purpose of the exclusionary rule also is not served
when courts apply the rule to situations where the appellate court
cases are not at all clear. These are situations where we are not
dealing with a search warrant, but in those areas where a warrant-
less search is permitted. There are any number of cases that out-
line those areas and the police have had to apply the law that is
applicable in those instances.

Probably the most dramatic way of describing the problem that
the police have in this area would be citing the decisions that were
involved in two cases decided on the last day of the 1980 term of
the U.S. Supreme Court, New York v. Belton '5 and Robbins v.
California.'® Both these cases are remarkably similar in their fac-
tual situations. They involve stops by police that were lawful stops
of vehicles, a subsequent search of the car and discovery of mari-
juana and other narcotics in closed containers. There was a devel-
oping area of law as far as so-called closed containers were con-

14 Ep1Tor’s NoTE.—600 F.2d 585 (1979).
15 EpiTor’s NOoTE.—453 U.S. 454 (1981).
16 Eprror’s NoTE.—453 U.S. 420 (1981).
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cerned. So the police in both these instances made the same kind of
search in the same kind of stop.

In the Belton case in New York, the final decision by the New
York courts was that the search was illegal. In the California case,
Robbins, the final decision by the court was that the search was
legal. Both these cases came up to the Supreme Court and they
considered both cases together and, in effect, looked at them in
terms of the so-called watershed case that had been decided by the
Supreme Court in 1977, United States v. Chadwick.'?

In attempting to decide whether these cases were illegal or legal
as far as the searches were concerned, you have a situation where
three Justices of the Supreme Court felt that they were both illegal
and three Justices felt that they were both legal. The other three
Justices, in effect, decided the cases by changing—in terms of the
two cases, they decided that the Robbins search was illegal which,
in effect, reversed the California courts; and that the Belton case
was legal, which reversed the New York court.

So we now have a situation where we have come through all this
process, and we have now supposedly ruled on the area of what you
can do if you are a police officer in opening a closed container in a
lawful automobile stop.

I think the result was that the law was not at all clear, even
after that decision. This would be the best way of describing it. Jus-
tice Brennan offered this comment in his dissent in the Belton
case:

The Court does not give the police any “bright line” answers to these questions.
More important, because the Court’s new rule abandons the justifications underly-
ing Chimel,'® it offers no guidance to the police officer seeking to work out these
answers for hiinseif.

The police were left after this series of events with no law to
apply. So you have a situation where warrantless searches are per-
mitted in certain circumstances, but it is simply not a situation
where you know what the outstanding rules are.

The result was not surprising. The next term, the Court took up
the same area, and they decided a case, United States v. Ross.!® In
that case, we had somewhat the same situation where the search of
a brown paper bag, a so-called closed container, was found to con-
tain heroin. It had been seized when a car was stopped. But the
Court in that case repudiated the holding in Robbins and held that
the automobile exception to the fourth amendment allows police
who have lawfully stopped a vehicle which they reasonably believe
to contain contraband to conduct a warrantless search of any part
of it, including all containers and packages in which the contra-
band may be concealed. Thus, the rule of law with respect to con-
t?iner searches in automobiles has apparently finally been made
clear.

Meanwhile, however, the defendant Robbins went free because
the police at the time of the search did not apply that law that
would be applied the moment the Supreme Court considered Rob-
bins. So we now have a situation where Robbins is now found to be

17 Eprror’s Note.—433 U.S. 1 (1977).
18 EpiTOR’'S NOTE.—Chimel v. California, 395 U.S. 752 (1969).
19 Eprror’'s NoTE.—456 U.S. 798 (1982).
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a lawful search in the United States v. Ross a year after we had
had the situation where Robbins v. California goes back and we
said that is unlawful.

So when we look at those kinds of situations, the point is that we
are at a state where to say that suppression of reliable, trustwor-
thy evidence in such a case helps to prevent police misconduct is
really absurd.

We also ought to reflect upon the fact that, even in those deci-
sions when you look at them, they are based upon a discussion of
Chadwick which was decided in 1977 which was after the searches
were conducted. So that we are, in effect, looking back and apply-
ing the standards for those searches at a point later in time.

I think I will move to the proposed legislation which we feel is a
modification of that situation that will get to the problem.

Let me introduce that by, I think, an appropriate comment. The
Supreme Court in the Stone v. Powell 2° case which stated in this
area where they were trying to consider the proper application of
the exclusionary rule:

The disparity in particular cases between the error committed and the windfall
afforded a guilty defendant by application of the rule is coatrary to the idea of pro-
portionality that is essential to the concept of justice. Thus, although the rule is
thought to deter unlawful police activity in part through the nurturing of respect

for fourth amendment values, if applied indiscriminately, it may well have the op-
posite effect of generating disrespect for the law and that administration of justice.

The action we suggest in the area of legislative limitation to the
rule, as contrasted to legislative abolition of the rule, is based upon
recent significant opinion in the rule rendered by the fifth circuit
that I mentioned before, United States v. Williams.2! In that case,
the fifth circuit, after an exhaustive analysis of the relevant Su-
preme Court decisions, announced a construction of the exclusion-
ary rule that would allow adimission at trial of evidence seized
during a search undertaken in a reasonable and good faith belief
on the part of the Federal officer that his conduct was lawful.

A majority of the 24 judges of that court, sitting en banc, con-
curred in an opinion that concluded as follows:

Henceforth in this circuit, when evidence is sought to be excluded because of
police conduct leading to its discovery, it will be open to the proponent of the evi-
dence to urge that the conduct in question, if mistal:en or unauthorized, was yet

taken in a reasonable, good-faith belief that it was proper. If the court so finds it
shall not apply the exclusionary ruie to the evidence.

In justification of this conclusion, the court first noted that the
exclusionary rule is not a constitutional requirement. Rather, the
court described it as “‘a judge-made rule crafted to enforce constitu-
tional requirements, justified in the illegal search context only by
its deterrence of future police misconduct.” The court determined
that the deterrent purpose was the preeminent purpose behind the
rule and further noted that this purpose was not served when the
improper police actions were taken in reasonable good faith. Ac-
cordingly, there was no compelling reason to apply the exclusion-
ary rule in such cases.

20 Eprror’s NoTeE.—428 U.S. 465 (1976).
?! Epitor’s NOTE.—622 F.2d 830 (5th Cir. (1980) cert. den. 449 U.S. 1127 (1981).
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The reasonable good-faith rule announced by the fifth circuit is
the same rule urged by the Attorney General’s Task Force on Vio-
lent Crime, which I previously mentioned. If this rule is adopted, it
will go a long way in restoring respect for the area of law involved.
Law enforcement officers will no longer be penalized for their rea-
sonable good-faith efforts to execute the law. On the other hand,
courts would continue to exclude evidence obtained as a result of
searches or seizures which were performed in an 'unreasonable
manner or in bad faith, such as by deliberately misrepresenting
the facts used to obtain a warrant. Thus, the penalty of exclusion
will only be imposed when the officers engage in the type of con-
duct the exclusionary rule was designed to deter—clear, unreason-
able violations of our very important fourth amendment rights.

It should be noted that the reasonable good-faith rule requires
more than an assessment of an officer’s subjective state of mind
and will not, as is sometimes argued, place a premium on police
ignorance. In fact, the rule requires a showing that the officer’s
bona fide good faith belief is grounded in an objective reasonable-
ness. As the Williams court explained, the lawfulness of his action
must be “based upon articulable premises sufficient to cause a rea-
sonable and reasonably trained officer to believe he was acting law-
fully.” Accordingly, an arrest or search that clearly violated the
fourth amendment under prior court decisions would not be except-
ed from the rule simply because a police officer was unaware of the
pertinent case law. Thus, there would be and remain a strong in-
centive for law enforcement officers to keep abreast of the latest
developments in the law.

We have suggested specific legislation to implement the reasona-
ble good-faith exception to the rule. Our proposal was introduced in
the Senate last year as S. 2231. It was based upon the language of
United States v. Williams. We recommend that identical or similar
language be adopted by this subcommittee in any legislation it
seeks to modify the exclusionary rule. We believe that congression-
al legislation which embodies the Williams case’s reasonable good
faith exception to the exclusionary rule would be held to be consti-
tutional.

Indeed, congressional action has already been invited in the well-
known opinion by Chief Justice Burger in his dissenting opinion in
Bivens v. Six Unknown Named Agents 22 of the Federal Bureau of
Narcotics.

As 1 have already demonstrated, there is legal precedent for
adoption of a reasonable good faith exception. The exception is pri-
marily grounded on Supreme Court cases such as United States v,
Peltier 23 and Michigan v. DeFillippo,?* in which the court empha-
sized deterrence as the exclusionary rule’s primary basis and re-
fused to apply the rule when the conduct of the law enforcement
officer was not capable of being deterred. The good faith exception
is also consistent with any notions of ‘judicial integrity” to the
extent that such a concept remains as a rationale for retaining the
rule in some form. As the Supreme Court stated in Peltier, ‘“‘the

22 Epiror’s Note.—403 U.S, 388 (1971).
23 EprroRr’s NoTE:—422 U,S. 531 (1975).
24 Epitor’s Note,—443 U.S. 31 (1979).
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‘imperative of judicial integrity’ is also not offended if law enforce-
ment officials reasonably believed in i i
mas i accordanes with .tyhe lieved *’good faith that their conduct
Finally, it 1s important to remember that the reasonable good-
faith exception already has undergone constitutional scrutiny and
had been upheld in both Federal and State jurisdictions. The fifth
circuit found the exception to be constitutional in United States v.
Wzll;ams, which I have already discussed. In addition, the Williams
holding has been followed by the highest appellate courts in New
York and Kentucky. It has also been codified by at least two State
legislatures, in Colorado and in Arizona. Thus, the exception al-
;ﬁ;cll%r}gas established a solid basis of constitutional and legislative
I would like to emphasize that legislation adopting a re
good-faith exception to the exclusionary rule shoﬁld %e vieari%n:gls
measure that simply states the true scope of the rule. Given that
detarrence is the rationale for the rule, the situations where law
enforcement officers have performed a search or seizure reasonably
and in the good-faith belief that their conduct comports with the
law are precisely the ones in which it seems indefensible to exclude
the evidence they have gathered. When a court does order suppres-
sion of evidence in such circumstances, as I have indicated. it im-
poses a label of police misconduct when in fact there is none. The
result. is that law enforcement officers suffer the personal indignity
gfl bli;aclng br_a?dgd ?s tl}zla.w}l)(reakers while, at the same time, the
1s misled into thinki i i i
doies nlot sl ng that there is police abuse when it
. !mplementation of the reasonable good-faith excentio
limit application of the exclusionary rulge to furtherancg of liltsv:)?';gg
nal purpose of deterx_'encge. As a result, the focus of criminal pro-
ceedings would remain directed to the process of determining the
truth in order to convict the guilty and acquit the innocent. Faith
in the criminal justice system would be strengthened because the
police and public would no longer be penalized by the unnecessary
suppression of reliable evidence. This commonsense limitation of
the exclusionary rule would return integrity to our judicial system
and law enforcement programs. We strongly urge that legislation
to this effect be adopted by this subcommittee
That would conclude my statement, Mr. Chairman. I would be
happy to address any of those issues or answer any questions.
Mr. Epwarps. Thank you very much, Mr. Jensen.
I yield to the gentleman from California, Mr. Berman.
Mr. BErMAN. Thank you, Mr. Chairman.
Good morning, Mr. Jensen.
Ilt’,[{r. %ENSEN. GIood morning.
r. BERMAN. In your testimony—I didn’t see it in
remarks—you made references to the GAO study ang (ﬁiz Lﬁ‘:tpiz;ﬁ
&fgttlﬁzyq)f Justice study. Those weren’t in your prepared remarks,

Mr. JENSEN. Yes; there is :
bogh of those studies. 15 a reference in the prepared remarks to
s I indicated, I think that the committee has the GAO
and I am not sure whether they have th NIJ report,
be happy to provide it. d e N1J report, but we would

189

Mr. BERMAN. I assume from your reference though, that this
issue of whether or not there are in fact significant consequences to
law enforcement from the application of the exclusionary rule is a
legitimate basis for deciding whether to consider modifications in
it.

Mr. JENSEN. I would, yes, in a positive sense. But as I pointed
out, it also—I think it is important to, in effect, get to the real
issues involved. As I stated, the idea that it is not a significant part
of the criminal justice system, that the argument that seems to be
made is really a nonissue. It is a significant part of the criminal
justice system, and the NIJ study points that out in terms of real
cases, significant numbers of cases, significant part of the prosecu-
tion.

As a matter of fact, if you look at it, every arrest, every search,
every seizure of a physical item of evidence involves the applica-
tion of the exclusionary rule. It is a major portion of the appellate
courtload in terms of the work in the appellate courts. I am simply
pointing those out and using those exampies to, in effect, say that
the argument that this is somehow not a criminal justice issue is
not correct.

Mr. BErMmAN. I am not sure I understand why it is a significant
criminal justice issue if there aren’t significant numbers of people
who would otherwise be convicted who are now being released from
what you might view as an extremely broad interpretation of the
exclusionary rule.

Mr. JENSEN. I think there are two answers to that. In a sense, I
guess, the word significant is one of those words that you attach
from your own perspective. If you look at a State like California
where there are 1,000 cases a year, felonies, being rejected, I think
that is a significant number.

In another sense also, I think that in any instance where a sup-
pression, suppression of reliable evidence results in effect in the
denial of the truth as far as the charge is concerned—and these do
occur in major cases—that any case like that, if it doesn’t have a
reasonable good basis, then it is an unjustifiable kind of situation
for criminal justice to tolerate. Any injustice, I think, is not tolera-
ble. And if we are looking at this in any major case, whatever the
count of the cases may be, if it is not a proper way of running the
criminal justice system, it ought to be discarded.

Mr. BErRMAN. But in citing those studies, part of your focus is not
to just look at the cases that are dismissed at the time of trial or
that result in orders barring the introduction of evidence, but
rather look at how many cases have not been filed.

Mr. JENSEN. That is correct. I think that it is, in effect, a broader
look at what is the impact within the whole criminal justice proc-
ess rather than focusing in on one point of the process.

Mr. BErmaN. Did the GAO study look at that as well?

Mr. JENSEN. No; the GAO study looked at those cases that were
decisions of cases that had already been filed.

Mr. BErmAN. In California, though, my guess would be that that
study was based on decisions by local prosecutors. The search and
seizure rule was at that time significantly different than the Feder-
al rule and significantly broader than the Federal rule so that a
study of California, which has since changed it constitutional provi-

22-224 O=~83——T7
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sion t¢c conform to the Federal constitutional provision, might not
be a fair basis for looking at the effect of the Federal rule.

- Mr. JenseN. I think that that is an appropriate comment and ob-
servation in that these were California State cases. The GAO study
was limited to Federal cases. And in another broad sense, the Fed-
eral system doesn’t really deal with the great bulk of the cases that
has search and seizure issues. Most of them are in local courts. One
of the ideas was to go to California.

As I indicated previously, one of the reasons to go to California
was their data base. Their data base is probably as sophisticated as
any State. I think it really is. It provides a way of looking at it. But
it also provides the problem that you cite, that we are looking at
the California version of the exclusionary rule which is, arguably,
as broad as any version that exists in any State. So, if you look at
those cases, you are looking at cases rejected on the basis of Cali-
fornia interpretations.

Mr. BErMAN. I just wanted the subcommittee to realize that the
Caéifornia standard is a broader standard than the Federal stand-
ard.

Mr. JENSEN. But, as I pointed out, although it is sophisticated
data, it is not so sophisticated that you look into those cases and
determine whether or not they would fit under either a good-faith
exception or under a Federal rule. It is not that sophisticated. You
could do that, but it would take an awful lot of effort.

Basically, what the study was to do was to look at a State
system—this is a significant part of the process—and to look at it
in the whole dynamic of the criminal justice process. I think it is
subject to the comments that you make, however.

Mr. BErMAN. In one of your statements in your prepared testi-
mony you talked about this good-faith standard for the police offi-
cer if he, in good faith, obtained a warrant and then went and
made that search. What if the warrant were granted inappropriate-
ly, if it went beyond the constitutional restrictions? Is the good
faith of the magistrate also a test here?

Mr. JENSEN. There is nothing in any decided cases, there is no
articulation of the basis for the exclusionary rule that says that we
are worried about judicial misconduct. The rationale for the exclu-
sionary rule at its outset has always been that it is an effective
sanction and necessary sanction against police misconduct. No one
has ever suggested that we have such a problem in the courts of
this country, that we have judicial misconduct that requires a sanc-
tion like the exclusicnary rule. So if we are going to shift to the
notion that the rationale is for judicial misconduct, that is simply
not the rule we deal with now, and I would submit that that is not
an appropriate way of excluding reliable evidence from the court
process.

If you have a situation where a court makes a mistake—maybe
that can happen, but it happens in some cases where what I point-
ed out are simply differences of opinion of that court as to whether
or not these facts show probable cause. Under those kinds of situa-
tions, we don’t have police misconduct and we have no rationale
for exclusion.

Mr. BErMmaN. But if a magistrate is consistently issuing warrants
and police officers are consistently seeking out that magistrate to
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proper application of the rule. There were situations, for example,
where we had cases where a search was conducted by, say, the
Berkeley Police—in one instance, the Berkeley Police, in investiga-
tion of a car theft, found that one of the suspects was in custody.
They had some evidence that had already been taken—that is, the
personal identification of the person had been taken and was held
by the police. They went and they looked at the driver’s license
and, with the information, then went and made a perfectly valid
arrest, recovered the stolen car.

The decision was that we were going to change the rules and the
appellate court said you have to get a search warrant to look at the
evidence that you already hold in custody. That was a brandnew
ruie that nobody has ever heard about. As a result of that, a per-
fectly valid car theft was then suppressed and there was no convic-
tion.

You could say that that isn’t a very major case, but that is, to
me, an intolerable kind of situation.

We had another case where there was a stop in Berkeley of two
young girls late at night by officers who believed that the girls
were engaged in prostitution. They talked to them, found they
were juveniles, runaways from a juvenile home, and also discov-
ered that they had been raped and beaten by a pimp. We prosecut-
ed the pimp for those acts, and the decision was that the original
detention of the girls had been unlawful and that tainted their tes-
timony, and we had to get rid of that case.

Now that wouldn’t occur in the Federal courts, but it did occur
in our county. So I felt that was an inappropriate decision.

Mr. Epwarps. Didn't the existence of the exclusionary rule
result in departments, perhaps police departments in Alameda
County, improving their training and resulting in better police
practices?

Mr. JENSEN. I think that the training is a function of a number
of things. It included the necessity to know the rules as far as the
exclusionary rule. To that extent, I would certainly agree.

We had very elaborate training kind of mechanisms through the
police agencies and through the prosecutor’s office where we put
out the rules as we knew them as quickly as we could based upon
the decisions. As soon as a decision came down from the courts, it
was analyzed, put into a form where we put it out in police lineups
and in training bulletins. So we got it out as quickly as we could.

We then found ourselves in situations like I have already out-
lined in Belton 26 and Robbins,2” where you couldn’t tell the police
what the rule was, even though you attempted to do it. Even
though you had the best training in the world, you couldn’t tell
them a rule which was unknowable.

Mr. Epwarbps. The training is just not going to be as good if the
exclusionary rule is weakened.

Mr. JENSEN. As I say, I disagree with that, in that the test would
still remain as an objective test that the court would have to apply.
Unless it met that objective test, there would bs suppression of the
evidence, which would mean that there was every bit of the same

26 Eprror’s NoTE.—New York v. Belton, 453 U.S, 454 (1981).
27 Enitor’s NOTE.—Robbins v. California, 453 U.S. 420 (1981).
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police illegality and evidence is seized as a result, our position is
and my position would be that it ought to be suppressed.

What I have been pointing out is that that is the core of the ex-
clusionary rule which we accept. However, we are now dealing
with situations where there is no police misconduct, and that is a
separate and distinct problem. The Illinois v. Gates2® case that
was decided before, we cited that it is before the Supreme Court, an
Illinois case where the police sought a search warrant. There is no
police misconduct at all. And the issue then is should there be sup-
pression of that evidence.

I would agree with you in the statement of this rule would retain
the situation, where there is police misconduct, at whatever level,
the evidence would be suppressed. But where there is no police
misconduct whatsoever, when we know that, then the evidence
ought not to be suppressed. So that is really our position.

Mr. ConyEers. That is where the issue becomes whether the offi-
cer was acting in good faith or not.

Mr. JENSEN. That is correct.

Mr. CoNYERs. All right.

Now that you have relieved my mind of all of the horrible memo-
ries of police activity in Chicago, let’s talk about policemen that act
in good faith and may not be observing the law.

Mr. JENsEN. I would take the situation that I think there are dif-
ferent kinds of ways of looking at this. Maybe we would have to
know what we define.

There is a case, I think, that illustrates what you are pointing
out that also illustrates the good faith exception. Michigan v. De-
Fillippo 3° is a case where the police acted under a law which exist-
ed at the time and made an arrest. At a point later in time, a court
decided that that law, which was the basis of the arrest, was un-
constitutional. Then we had a trial based upon the original arrest.
At that point, we now have a situation where the law that was in
existence at the time of the arrest is now unlawful, and we know
that. So we can say that the police conduct is unlawful now that
we have recognized at the time of the trial.

However, at the time the conduct itself took place, there was
such a law and the police were acting lawfully. That is what we
are getting at, those kinds of situations where the police conduct
themselves lawfully at the time of the search and, thereafter, there
is a change of law, either by a decision or by somnie statutory kind of
change. At that point, although we can say that that conduct is

‘“unlawful,” it ought not result in suppression because there was no
illegality at the time the conduct took place.

Mr. ConyERrs. I suppose reasonable lawyers and legislators will
argue over this for time immemorial. For the life of me, of all of
the matters in the Criminal Code, this has got to be one of the less
serious. I suppose if you got me on a casual moment, I couldn’t give
a ll'apdone way or the other what we do, there are so few cases in-
volved.

But this super concern about policemen begins to really bother
me. I have had some hearings in the new part of my district in De-

29 EpIToR’S NOTE.—See 103 S.Ct. 2317 (1983).
30 443 U.S. 31 (1979).
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That is the wisdom of the U.S. Supreme Court.

When you measure that against what we are talking about, I
think it emphasizes the view that I express before the subcommit-
tee today.

Mr. JENSEN. Mr. Chairman, I will just briefly state that I really
do appreciate the opportunity to appear and to put this on the
record before the committee. I think it is a matter of great concern,
and we appreciate the opportunity to do this.

Let me say that, in terms of this issue—let me give you just a
quick personal dimension. I have been a prosecutor for some 30
years. It has been a subject matter of concern all of that time. I
have dealt with it for all of that time. It is a great deal of signifi-
cant kind of controversy and concern in the criminal justice
system.

One of the other things that I think might be an important point
is that you talked about the police response and how they viewed
the system and how they act in that system. Cne of the unfortu-
nate results of this, and I peinted it out earlier, was that you have
the police who do everything that they have been told to do, they
follow the law precisely as it is, they even get a warrant and then
conduct their duty that is now imposed by the issuance of that war-
rant. After that, they are told in the name of police misconduct
that that search is no good. The lesson they have been given is that
it doesn’t matter whether you follow the law or whether you act in
accordance with good faith and reasonableness. That is really a sit-
uation that breeds disrespect rather than anything else.

I think we ought to have a situation where the police look at
their conduct and are given a reason to obey that conduct in terms
of respect for law.

Mr. Gekas. Would the gentleman yield for a moment just to
follow up on that.

Mr. CoNYERS. Yes.
Mr. Gekas. The fact that this frustration comes into police work,

doesn’t it create in some a what's-the-use attitude which may con-
tribute to some of the complaints that the chairman is pointing
out, of underservice to some of the community concerned? The
police are saying: “If I rush into this, what am I going to get myself
into? Am I going to be hampered? Am I going to be later castigat-
ed?”’ Shouldn’'t we be removing some of the handcuffs of the police
like the exclusionary rule that hurts their will to, in some degree,
to pursue.

That is a concern that is embedded in your concern. For the very
same reasons that you spoke out, Mr. Chairman, I think that we
should pursue this issue. It helps the policeman to know that if we
do have a good-faith exception to the exclusionary rule that some
areas in which he could not have ventured under the current
status for fears of the status of the law, he now, once we put this
good faith exception, would have the courage and the will to
pursue a certain case. That could help in your overall problem of
the underservice about which you complain.

Mr. ConYERS. Maybe you are right. If there were some way that I
could conclude that people could live and sleep more comfortably
in their homes at night if we modify the exclusionary rule, I would

go for it.
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Mr. Gexkas. I don’t say that that is the total] answer.

Mr. ConyEers. I mean if there were some logic that would lead
me—that would be a great reason for supporting this legislation, to
be quite honest with you. I happen not to share that view. Maybe
v\(ith you now on the committee, I will learn to go understand that
view.

Let me ask you a question. I think there is a difference between
a policeman rushing in and doing his duty and then finding out
that the later law, as it is construed, does not allow the evidence to
be admissible and an officer getting in trouble as a result of doing
that. I think these are two very important distinctions. I don’t
think any officer should get in trouble for doing what he reason-
ably perceives to be his job, but what the court and what the laws
and what the legislature determines the law to be, procedurally
and substantively, is not a police officer’s business. We are not in
the business of making cops happy about the state of the law. They
are law officers. They are not legislators. They are not lawyers.
They are not prosecutors. They are nzt court officers. They are
police officers.

Now, I don’t give a darn what the cops think about the state of
the law. If they want to change it, they should become legislators.
If they want to prosecute under it, they should become lawyers and
prosecutors. We are not here to keep them in some mental state of
happiness or satisfaction. They have a job to do.

There are a lot of things that everybody in the legal system
doesn’t like. My list is as long as any police officer’s. But that isn’t
the point. The point is that they should not be penalized, neither
should they be led to believe that it will not make a difference if
they do not operate legaily.

I want to make it clear that I would not want any officer of the
law to feel that he would be subject to some penalty as a result of
him operating in good faith. That is an entirely different question
from whether or not he likes the way the court treats the eviden-
tiary matter. That is none of his public business. Privately, he can
do whatever he wants about it. We are not here to satisfy the court
officers or the judges. We have to operate in the one role that we
have. We do not effect the law, we do not execute it; all we do is
write it.

The Assistant Attorney General here has honored us with his
best thinking on it. He has done an admirable job of stating the
administration’s feelings on this. I welcome them, as I always have.
But I am not concerned—and neither do I think that we, as the
lawmakers, should be concerned—about what policemen think
about the law. We don’t call in Juvenile justice people. We have a
police witness shortly, but we are not here to make them happy or
mali{e them sad. There are plenty of things they don’t like in their
work.

I don’t think that this subject is worth any more hearings. I
think we have understood it. We are going to have to drop the shoe
on one side or the other. Then we will move on to far more critical
questions.

Mr. Gekas. If the gentleman will yield, I have no objection to ter-
minating the series of hearings on this. I think you are correct on
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that. I feel competent to act on this at this moment. I don’t need
timony. . o
an\%ﬂ?a(;rel tg?n conc):,erned about, Mr. Chairman, is that it is lou_r
duty—I do believe it is in our role ard in our responsibility to c ?}1;1-
fy the law and, in clarifying the law, if we can place out into the
law enforcement community a sense of certainty, a sense of expec(i
tations that their pursuit of justice, their pursuit of arrests an
prosecutions, would lead inexorably to conviction with a modicum
or a minimum of obstacles that are artificial or unclear, that is our
role and it is our responsibility, and it does_help the lgw enforce{-:
ment extablishment, and it does help society, and it does no
invade any other kind of province when we do that. That is our re-
ibility. _ .
sp?ri)séi)ievg that this is as important as many other things we 1(_111{8-
cuss. I do believe we don’t need to know more about it. I would like
to act on it. . . .
ly hesitation—and I agree with you in another fashion—is
to l\ggyss(,)i%lz wait until the Supreme Court rules definitively about lff
That is a personal reason of mine, a different kind of thinking. h
they do act on it and do come down with a good faith exception to
the exclusionary rule that is clear, we may not have to act.
Mr. BErMAN. Would the gentleman yield?
My, Do IY};as. ti f clarification
. BERMAN. I have a question o . _—

Xlsr I am listening to aﬁ of this, I am trying to think of whfat we
are really getting with this good-faith exception. If you could freeze
everything as of this moment, there are thousands of dec151onﬁ
from which one could presu?ably codify what is a lawful searc

d what isn’t a lawful search. _ .
anIs it your position that since you have said that the good faith
reasonable standard is an objective one, not a subjective one, 15}1110;
rance is no excuse, that any search that violates what is in ah
now codified series of rules about permissible searches, any sefal:%h
which is outside of that permissible search area is not a good fai
search? That i .

. That is correct. .

l\M/I; %EETtﬁ:N. If that is the case, I have to believe that of those
2,600 California cases, or whatever—hundreds of cases in your”‘own
experience you were not able tu file—99 percent of them are casei
that are already proscribed. In other wo'rds, the police officer wg}rll
in the trunk of the car when he wasn’t supposed to go into ,%
trunk of the car, or opened the glove compartment when he wasn
supposed to open the glove compartment. The most we are buyllln%
is that in that rare case where the court decides to expand What
had previously been thought of as impermissible searches—tha
case 1s still probably pretty rare—oply then would you haﬁe afr‘fluy
kind of ruling that evidence wouldn’t be suppressed since the offi-
cer couldn’t have known because that wasn't the rule at the tlr&e.
That might happen three or five times a year, and probably in the
last 5 years it hasn’t happened very much at all, and may be gogllg
the other way. I mean, there is something reasonable about the
notion. R

now, what you are adding is a determination in each case
wlilzxt t}?at motiony is being made. Was he acting in good faith,
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wasn’t he acting in good faith? And if it was a search that was pro-
scribed by the 4th amendment and the 14tk amendment, he is not
in good faith. I just don’t think law enforcement is getting very
much from this good faith exception if your interpretation is the
correct one. I certainly hope it is. If it is a subjective standard, then
we are in a real mess.

Mr. JENSEN. The point that I think I did make is it is not only
subjective, but it is objective, so that to the extent that there is a
rule, the police is bound by that rule. What I pointed out is the un-
fortunate circumstance now is that where there is no violation of
anly rule and there is a situation of where there is an unknowable
rule.

In a situation where the police act in good faith subjectively—
and any reasonable person who looks at that in an objective fash-
ion from the court standpoint can say that that is not a violation of
the fourth amendment and that ought not to result in suppression.
That is going to get at a number of cases that now have situations
where evidence is suppressed. That is the effect of the rule.

Mr. BERMAN. It is hard for me to understand how it could get at
a number of cases. I understand what you are saying——

Mr. Gekas. Would the gentleman yield?

That one example that the witness gave about the pimp and the
girls, that, to me, was an injustice. That was one where, with a
good-faith exception to the exclusionary rule, there could have
been a pursuit of that pimp that he described in his story. It is that
kind of thing that we are trying to do, I believe, trying to create a
set of certainties.

Mr. BermaN. All right. I do think that in a few cases, your point
will be developed. But I just have this feeling that those 2,000 cases
in California you cited where the district attorneys refuse to pros-
ecute, they were based on existing rules, and their analysis that
the search had not complied with the rules that exist under Cali-
fornia Supreme Court interpretations and, therefore, the objective
good faith test wouldn’t have been.met, Perhaps every single one,
or 98 percent, of those 2,000 cases still wouldn’t have been filed. I
think it has to be put in that context.

The other side of that is how do we now get into the new issue
of—let’s assume that there is a rationale reason for requiring a
warrant for evidence that is already in the custody of the police,
another example you cited. How does one get the rule expanded to
include that if it is not raised on a suppression motion?

Mr. JENSEN. Once the case has been decided, it now becores
known to the court and is, therefore, applicable.

Mr. BERMAN. What is the decision?

Mr. JENSEN. The decision is that, henceforth, we are going to re-
quire that although you have taken evidence lawfully from g
person at the time of arrest and you hold it in lawful custody, if
you want to look at it for an evidentiary purpose, you have to get a
warrant. ‘

Mr. BERMAN. If [ am a defendant, I don’t want my attorney
spending a lot of time carving out an area of expanded fourth

amendment interpretations that have no benefit to me but only to
the future—— ‘
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le has
Mr. JeNsEN. That gets to the argument that once that ru

been articulated, we will get a search warrant. Now that is a rule.
It wasn’t a rule before. Your argument is whether or not, in the
articulation of the rule, it is required that you now give it some
kind of stamp by suppressing evidence under a circumstance where
you are trying to call it police misconduct wher’x it is not. wh

Mr. BerMaN. I understand that. What I don’t understand is why
the court ends up making that rule, should still require a warrant
when the defendant, who is raising the issue of ev1.dence, l’)y deﬁnll-
tion can’t get the evidence suppressed because it wasn’t a rule
before. Why should I spend a lotl'of 1t::;me writing a brief arguing

t point when it can’t help my client? .
th;[rl.)%lgNSEN. That is simply an argument that we have to give a
reward of an unjust suppression of evidence in a case that results
in no prosecution when we know there is reliable, trustworthy,
truthful evidence that ought to be there. It is simply a distortion of
the syslgem. That i y of looking at it

. BERMAN. That is one wa .

%fe o::her way of looking at it is that we have frozen the lot at a
particular point in time because there is no forum for arguing that
with new technologies and new situations certain k,mds of things
which have been done up until ngw refllly shouldn’t be done be-

they violate the fourth amendment. .
cauMsi d EelgiSEN. This is a good point. It is deserving of a good deal of
dlslctllvsostllcl)cri1 once again come back and say there is nothing that §a(¥s
the progress of the law is dependent upon unjust decisions in indi-
vidual cases. Thank

Mr. BErMAN. Thank you. '

Mi ConYERs. We are grateful for your coming before us. Yol;l
always provoke a lot of controversy among the members of the sub-
COﬁI:.llgt;séEN. Mr. Chairman, I hope that is taken in the sense tl}at
we have contributed to your knowledge about a subject matter of a

f concern. _
gol(;’(lir.d%%xgvlacl?; Why don’t we all hold our breath until June a_ng
see what ye old nine men are going to do. That could make our .]of
a little easier, couldn’t it? Why not facilitate matters instead o

hi head in either direction?
ru?vtll;.n?ll?NSEN. We put this before the Congress last year, and we
are reasserting it. We think that it is an appropriate thing to con-
sider. ‘

Mr. ConYERs. Thank you for coming.

Thank