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Civil litigation arising from the ac-
tivities of police officers has become
commonplace. Suits alleging damages
in the millions of dollars are all too
frequently filed against law enforce-
ment officers and officials claiming
injury resulting from an arrest, search,
or imprisonment. Such suits alleging a
violation of the plaintiff's constitutional
rights are brought against State law
enforcement personnel pursuant to
Title 42, United States Code, (U.s.C)
§ 1983 and/or Federal law enforce-
ment officers pursuant to the cause of
action ‘created in Bivens v. Six Up-
known Federal Narcotics Agents.?
During one 8-year period, a study con-
ducted by Americans for Effective
Law Enforcement, Inc., found that
these and related lawsuils filed
against law enforcement officers had
increased by more than 600 percent.2

Even in instances in which the
plaintiff who files a civil suit against a
police officer loses, the defendant offi-
cer is still not the “winner.” The very
prospect of being sued for a million or
more dollars is unnerving at the least,
and the specter of being named as a

defendant in a potentially long and
drawn-out proceeding is certainly dis-
turbing. Moreover, the filing of a civil
suit against a police officer or official
extracts significant costs from society
as a whole, in addition to the burden
placed upon the individual defendant.
Those costs, as described by the Su-
preme Court, “include the expenses
of litigation, the diversion of official
energy from pressing public issues,
and the deterrence of able citizens
from acceptance of public office. Fi-
nally, there is the danger that fear of
being sued will ‘dampen the ardor of
all but the most resolute, or the most
irresponsible public officials, in the un-
flinching discharge of their duties.’ **
This article . will describe the
nature of these civil actions, identify
various defenses that may be assert-
ed o expeditiously resolve these ac-
tions without having to go to trial, and
suggest other means of combating
frivolous litigation. Part 1 of this article
will focus on an indepth analysis of a
recent Supreme Courl decision which
reworked the qualified immunity de-
fense available to officers sued for al-
leged constitutional violations. Part 2
will conclude the analysis of the quali-
fied immunity defense and also idenii-
fy three potential means of redress
available to a defendant officer.

THE CAUSE OF ACTION

Suits filed against State law en-
forcement officers alleging a constitu-
tional violation are generally founded
on 42 U.S.C. § 1983. That statute im-
poses civil liability on any person,
acting under the color of State law,
who deprives another person of his
constitutional rights.* A parallel cause
of action against Federal law enforce-
ment officers was created by the U.S.
Supreme Court in 1871 in their deci-
sion in Bivens v. Six Unknown Federal
Narcotics Agenis.5 A plaintiff who al-
leges a violation of his constitutional
rights by a State or Federal law en-
forcement officer names the individual
officer as a defendant and alleges the
specific facts constituting his cause of
action.t The constitutional protection
claimed to have been violated is fre-
quently the fourth amendment, as the
result of an alleged unlawful arrest or
search; the fifth amendment, as the
result of an alleged improperly ob-
tained confession or deprivation of lib-
erty or property without proper due
process; the sixth amendment, for vio-
lations of the right to counsel; or the
eighth amendment, as the resuit of
the incarceration of a plaintiff claiming
to have been subjected to cruel and
unusual punishment. Once sued, the
law enforcement officer must retain
an attarney either privately or through
his agency to defend the action.

DEFENSES IN GENERAL

The immediate objective in de-
fending this type of civil action is to
expeditiously resolve it in the
defendant(s)' favor with minimum ex-
penditure of resources. In this regard,
immediate efforts should be made to
assert all possible defenses to resolve
the action successfully by dispositive
motion without going to trial,

Of course, the first defenses to
be asserted, if available, are so-called
technical defenses, including improper
service and venue and lack of jurisdic-
tion.” If those defenses are not appli-
cable, two other principal avenues of
defense may be followed for success-
ful and expeditious resolution of these
actions. The " first argument tfo be
made s that the plaintiff has failed to
state a claim against the law enforce-
ment officer upon which refief can be
granted. The essence of this defense
is that even assuming all of the plain-
tif’'s allegations are true, the law does
not entitle the plaintiff to any recovery.
The second avenue is the qualified
immunity defense, which shields the
law enforcement officer from liability. if
he is found to have acted reasonably
under the law existing at the time of
the incident which resulted in the suit,
These defenses will be discussed in
turn.

FAILURE TO STATE A CLA!M~—THE
DEFENSE OF NO
CONSTITUTIONAL VIOLATION

Whenever a police officer or offi-
cial is sued, the natural reaction of
that person is to deny any wrongdoing
whatsoever, That natural instinct also
forms the basis for the first, and com-
plete, defense to an alleged constitu-
tional violation. Before liability may
attach, a constitutional violation must
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“ . . even if the plaintiff’s allegations are true, plaintiff

does not have an actionable claim against a defendant if
defendant’s alleged misconduct does not rise to the level
of a constitutional violation.”

have occurred. If no such constitution-
al inury has been suffered by the
plaintiff, he has not stated a cause of
action under 42 U.S.C. §1983 or
Bivens, and the lawsuit should be dis-
missed.

An example is found in Baker v.
McCollan.® There, Linnie McCollan
was arrested for running a red light.
Despite his protests of mistaken iden-
tity, he was detained when the police
learned that a warrant from another
department charging a Linnie Carl
McCollan was outstanding. The confu-
sion resulted when his brother, Leon-
ard McCollan, obtained a driver's li-
cense identical in every respect to
Linnie’s, except that Leonard’s picture
was on the license carrying Linnie’s
name and description. When Leonard
(masquerading as Linnie) was arrest-
ed on a drug charge, he provided the
bogus driver's license as identifica-
tion. Leonard jumped bail and a war-
rant for his arrest, under his alias of
Linnie Carl McCollan, was issued, and
a description of Leonard, based on
the driver's license, was released.
Consequently, when the police who
had arrested and detained Linnie on
the traffic violation compared the in-
formation on his license with the infor-
mation contained in the records of the
department where the warrant charg-
ing Leonard, aka Linnie, was out-
standing, the two obviously matched.
The police department then under-
standably concluded it had the right
man. The mistake was not discovered
for several days until officials com-
pared Linnie’s appearance against a
file photograph of the wanted man,
Leonard. Recognizing the error, they
released Linnie, who then filed suit
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under § 1983 claiming his imprison-
ment violated his constitutional pro-
tection against deprivation of fiberty
without due process of law. The issue
before the Supreme Court was wheth-
er Linnie's mistaken incarceration vio-
tated his constitutional rights.

The Court recognized that § 1983
actions are predicated on constitution-
al violations and said, “The first in-
quiry in any § 1983 suit, therefore, is
whether the plaintiff has been de-
prived of a right ‘secured by the Con-
stitution and laws.' . . . We think that
[McCollan] has failed to satisfy this
threshold requirement. . . .”® Ulti-
mately, finding the peolice conduct
here entirely justified, the Court con-
cluded, “[h]aving been deprived of no
rights secured under the United
States Constitution, [Linnie McCollan]
had no claim cognizable under
§ 1983." 10

The teaching of Baker v. McCol-
lan is clear. It is a complete defense
to a § 1983 action to show that even
if the plaintiff’s allegations are true,
plaintiff does not have an actionable
claim against a defendant if defend-
ant’s alleged misconduct does not
rise to the level of a constitutional vio-
lation.

A variation of this defense to
§ 1983 lawsuits was explained hy the
Supreme. Court in Parratt v. Taylor.
Taylor, a prison inmate in Nebraska,
litigated his alleged deprivation of a
hobby kit valued at $23.50. The hobby
kit, paid for by Taylor, was received at
the prison in the mail but it never
reached Taylor, evidently being lost in
the prison mail system. Taylor claimed
to have been deprived of his property
without due process of law. He filed
suit under § 1983 and his $23.50 loss
travelled to the Supreme Court. In de-
ciding the case, the Supreme Court

agreed that Taylor had been deprived
of his property—the hobby kit—by
someone negligently ‘acting under
color of State law. However, the Court
found that standing alone, negligent
handling of the prison mail was insuffi-
cient to warrant rectvery.

The Court ruled that the negli-
gence of the prison officials in the
handling of Taylor's hobby kit could
be adequately addressed by OState
proceedings. To allow a § 1983 action
to proceed in this instance, or like in-
stances, was simply not corisonant
with the purpose of §1983. In es-
sence, the Court held that not every
deprivation of property was violative
of the Constitution where the depriva-
tion was caused by mere negligence
and whera there exists adequate
State law to redress any injury suf-
fered. Thus, Rarrait, like Baker v.
McCollan, instructs that not every
injury is of a constitutional dimension,
and when there is no constitutional
violation, lawsuits under § 1983 are
not actionable. They are subject to
dismissal by properly documented dis-
positive motion on- the basis that
plaintift has failed to state a claim
upon which relief could te granted.

THE QUALIFIED IMMUNITY
DEFENSE

The Impact of the Harfow Decision

Even if a plaintiff has stated a
cause of action against the defendant
law enforcement officer and the de-
fenses outlined above are not avail-
able, the officer may still be shielded
from liability by the defense of quali-
fied immunity. This defense is avail-
able il the officer can demonstrate the
reasonableness of his actions under

the law existing at the time of the inci-
dent sued upon. Il too will permit the
speedy resolution of the lawsuit with-
out the necessity of a trial.

Any lawsuit of this type, which
states a cause of action, of course,
contains competing interests. “in situ-
ations of abuse of office, an action for
damages may offer the only realistic
avenue for vindication of constitutional
guarantees. . . . It is this recognition
that has required the denial of abso-
lute immunity to most public officers.
At the same time, however, it cannot
be disputed seriously that claims fre-
quently run against the innocent as
well as the guilty. . . .” 12 Realizing
that a plaintiff who sues a public offi-
cial may have a legitimate claim, but
at the same time realizing that many
civil suits are insubstantiai, the Su-
preme Court in 1882 sought {o reduce
the risks of a trial, which it described
as "distraction of officials from their
governmental duties, inhibition of dis-
cretionary action, and deterrence of
able people from public service.” 13 It
did so by providing an aiternative
mechanism, where appropriate, for
balancing these competing interests.

In Harlow v. Fitzgerald, 4 a former
civilian Air Force employee filed suit
against aides ‘to former President
Nixon alleging a conspiracy to violate
his constitutional rights of free speech
under the f{irst amendment and his im-
plied rights under two Federal “whis-
tleblower” stalules. The Supreme
Court balanced the need to promote
the effective functioning of - Govern-
ment by shielding public officials from
insubstantial lawsuits against the need

to allow a legitimate plaintiff to seek
redress for his injuries. The necessary
balance takes the form of qualified im-
munity. It is a defense, created by the
courts, which allows a legitimately in-
jured plaintiff to seek compensation
but protects public officials from liabil-
ity “insofar as their conduct does not
violate clearly established statutory or
constitutional rights of which a rea-
sonable person would have
known." 18

The qualified immunity defense
was not newly established in Harfow
v. Fitzgerald. Avallable to most public
employees sued civilly, it is a defense
that has been developed through a
seiies of court decisions.’® Harlow
was linportant not because it created
a new defense, but because it modi-
fied an already existing, and most sig-
nificant, defense.

Prior to Harlow, the qualified im-
munity defense had both objective
and subjective components, and the
shield of qualified immunity was not
available if a public official, such as a
police officer, "knew or reasonably
should have known that the action he
took within his sphere of official re-
sponsibility would violate the constitu-
tional rights of the [plaintiff], or if he
took the action with malicious inten-
tion to cause a deprivation of constitu-
tional rights or other injury. .. .17
The frequent result of the pre-Harlow
application of the qualified immunity
defense was to focus on a defend-
ant’s state of mind, the subjective
component. If a defendant did not act
with “permissible intentions,” 18 the
qualified immunity defense was un-
available.

Accordingly, attorneys for plain-
liffs suing police officers and other
public officials artfully pleadead that the
officers or officials acted with ‘malice.

To substantiate that allegation, the
plaintiff's attorney then sought in
engage in discovery, attempting to de-
termine the defendant officer's sub-
jective beliefs at the time of the inci-
dent. The discovery phase of a civil
suit is often-long and expensive, and
many times the defendant’s state of
mind is an issue that can be resolved
only by a jury after a trial. Such ex-
pensive and protracted proceedings
were the very evils the Supreme Court
denounced as extracting costs too
severe to both an individual defendant
and society as a whole.

The Supreme Court's answer to
this unnecessary and costly litigation
was 1o rework the qualified immunity
defense. The Harlow Court jettisoned
the subjective component, leaving
qualified immunity to be judged solely
by an objective standard. The aim of
the Supreme Court in adopting an ob-
jective standard was 1o "'avoid exces-
sive disruption of government and
permit the resolution of many insub-
stantial claims™ 19 at an early stage of
the proceedings and without the need
for expensive and time-consuming
discovery and trials,

Harlow provided the framework
for application of the qualified immuni-
ty defense. It instructed that:

. . . the judge appropriately may
deterrnine, not only the currently
applic" '~ law, but whether that law
was clearly established at the time
an action occurred. If the law at
that time was not clearly
established, an official could not
reasonably be expected to
anticipate subsequent legal
developments, nor could he fairly
be said to 'know' that the law
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stead sought an appeal of the award
claiming the law was not clearly es-
tablished, and therefore, qualified im-
munity shielded him from even §1.00
in damages. The appellate court
agreed with Soto,~ ruling that even
though a suspect has a sixth amend-
ment right to counse! upon com-
mencement of formal criminal pro-
ceedings, the issue of whether that
stage had been reached was clouded
by a New York statute and cases in-
terpreting that statute. Thus, there
was no ‘‘clearly established” law and
Soto was protected by qualified immu-
nity. O’Hagan was not even entitled to
§1.00.

Several courts have also dealt
with the argument advanced by plain-
tiffs that although there might be no
case which makes the law ‘‘clearly
established” beyond question, there
are cases which have pointed to the
conclusion or foreshadowed the result
which the plaintiff now seeks lo estab-
lish. However, that argument has not
been accepted.

Though the Supreme Court, as
mentioned earlier, has failed to define
“clearly established,” it has indicated
that before liability could be found, the
constitutional right allegedly violated
must have been ‘authoritatively de-
clared” at the time of the incident.32 If
the right has not been so established,
it doesn’t matter that other cases may
have foreshadowed the newly de-
¢lared right.

This issue was squarely raised in
Zweibon v. Mitchell.33 In Zweibon, the
plaintiffs alleged their constitutional
rights had been violated by former At-
torney General John Mitchell and

What Constitutes “Law’

others for approving and maintaining
an electronic surveillance of them
without prior court approval under the
guise of a national security claim. The
plaintiffs argued that although the
prior case law had not definitively re-
quired such electronic surveillances to
be approved by a cour, there was
sufficient precedent foreshadowing
the requirement to put them on notice
that they should have received judicial

approval.- before implementing the clearly established constitutional or
electronic surveillance. In explicitly re-  statutory right for purposes of quali-
jecting the plaintiff's argument, the cir-  fied immunity?
cuit court found that the Supreme
Court's “clearly established" test of
Harlow was meant to refer to "indis-
putable * law" and ‘unquestioned
rights,” a test that "cannot be recon-
ciled with the ‘clearly foreshadowed’
test.” 34 Thus, the constitutional right
alleged to have been violated must be
one that has been specifically recog-
nized prior to the time of the incident
about which the plaintiff complains.
The lack of a definition of the
phrase “‘clearly established” can be
used to the benefit of the law enforce-
ment officer or official who finds him-
self the defendant in a lawsuit charg-

ing a constitutional violation. The de- - under 1983? Do they meet the defini-
fendant officer and his atlorney may tion of a clearly established constitu-

arque, in motions and proceedings = tional right? The answer appears to
well before trial, that no court has de- be no.

cided  the constitutional issue at the
heart of the plaintiff’s suit. [n the alter-
native, they should argue that the
courts which - have addressed the
issue are in conflict with one another,
that there is a conflict between case administratrix of the child’s estate
law and statutes, or that the constitu- claimed the defendant's actions re-
tional right sued on is at best emerg- sulted in a violation of the 14th
ing, and though foreshadowed, has amendment’s proscriction  against
not been authoritatively declared. deprivation of life without due process

of law. The court denied the plaintiff

signed the new objective test to hinge
on a violation of a clearly established
law. The Court further described the
nature of qualified immunity as a
public official's shield “from liability for
civil damages insofar as their conduct
does not violate clearly: established
statutory or constitutional rights of
which - a reasonable person would
have known."35 What did the Court
mean by that? What constitutes a

The most frequent basis for civil
suits against police officers is an alle-
gation of a constitutional violation.
Persons arrested or searched often
claim a violation of the fourth amend-
ment’s prohibition against unreason-
able searches and seizures. A person
who is interrogated will allege a viola-
tion of the fifth amendment privilege
against self incrimination or the sixth
amendment guarantee of the effective
assistanice of counsel! during criminal
proceedings. Prisoners frequently liti-
gate issues of due process or. cruel
and unusual punishment. Are such
broad constitutional claims actionable

in Jensen v. Conrad,38 several
State officials were sued for allegedly
depriving a child of the right to life by
falling to protect the child from physi-
cal abuse by the child’'s parents. The

When the Supreme Court in

Harlow vi. Fitzgerald reformulated the
qualified immunity standard, it de-
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“. . . the defense of qualified immunity . . . is available if
the officer can demonstrate the reasonableness of his
actions under the law existing at the time of the incident sued upon.”

any recovery, however, and found that
such general and broad allegations of
constitutional violations were not suffi-
cient to defeat the State officials’
claims of qualified immunity. “The de-
fense of qualified immunity depends
instead on an analysis of whether the

. courts have decided that a particular

right is included in the protection of a
general constitutional provision.” 37

Further definition of what may
constitute a clearly established consti-
tutional right for purposes of the quali-
fied immunity test can be found in
pre-Harlow cases. Since the import of
Harlow v. Fitzgerald was to remove
the subjective prong of the qualified
immunity test (and: thus remove a
major obstacle from the trial court's
ability to quickly resolve insubstantial
lawsuits), cases which focus on the
objective standard, unchanged by
Harlow, are still instructive. For exam-
ple, the Supreme Court in Baker v.
McCollan, the suit discussed earlier
involving brothers Linnie and Leonard,
admonished that §1983 lawsuits must
be founded on an “authoritatively de-
clared" 38 constitutional right, Similar-
ly, in Wood v. Strickland,3® the Su-
preme Court spoke of the objective
standard of qualified immunity in
terms of a public official's presumed
knowledge of constitutional provisions
which govern his conduct. However,
the Supreme Court also made it clear
that when a plaintiff alleged a consti-
tutional violation, a public official
would be liable for damages only if
the constitutional right sued upon was
“settled, indisputable law,” 40 since a
public official is charged only with the
“knowledge of the basic, unques-
tioned constitutional rights” 41 of the
plaintiff,
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Accordingly, unless a law en-
forcement officer or official is alleged
to have violated a specific constitu-
tional right which has been declared
beyond dispute to fall within the more
general protection of the constitution-
al provision sued upon, qualified im-
munity should be raised to shield the
officer or -official from any liability for
the alleged constitutional violation.

The more troublesome issue in
defining “law" for purposes of quali-
fied immunity stems from the lan-
guage of Harlow which made refer-
ence to a “clearly established statuto-
ry right. . . ." 42 [s qualified immunity
available as a defense to a lawsuit al-
leging a statutory violation? Perhaps a
more important question is whether a
plaintiff . may sue under §1983 or
under Bivens wher: the allegation is a
violation of a statutory standard? The
answer to that question was apparent-
ly provided by the Supreme Court in
the recent case of Davis v. Scherer,43

In Davis v. Scherer, a radio-tele-
type operator for the Florida Highway
Patrol asked for permission to accept
a second, part-time job as a reserve
deputy sheriff. Permission was initially
granted but conditioned on the under-
standing that if the employment as a
reserve deputy sheriff interfered with
his duties at the Florida Highway
Patrol, Scherer would be required to
terminate - his part-time employment.
Approximately 1 month later, Scherer
was informed that permission {o
engage in the par-time employment
had been revoked because officials of
the Florida Highway Patrol determined
the two jobs might conflict. Scherer
refused lo quit his reserve deputy
sheriff job despite being ordered to do
so and was fired. Scherer filed an
appeal with the Florida Career Service
Commission,. but before his hearing,
was reinstated by the patrol. However,

friction between Scherer and his em-
ployers continued, ultimately resulting
in Scherer's temporary suspension.

In the face of the suspension,
Scherer resigned and filed suit under
§1983 alleging that his initial dis-
charge, before reinstatement, had vio-
lated the due process clause of the
14th amendment for failure to provide
a formal pretermination or a prompt
posttermination hearing. At the heart
of that due process violation, Scherer
argued, was the Florida Highway Pa-
trol's failure to abide by its own per-
sonnel regulation which required “a
complete investigation of the charge
[for which dismissal was imposed]
and an opportunity [for the employee]
to respond in writing." 44 The tral
court and the court of appeals found
in favor of Scherer and an appeal was
taken {o the Supreme Court.

In deciding Davis v. Scherer, the
Supreme Court addressed the issue
of whether an official sued for a con-
stitutional violation loses the protec-
tion of qualified immunity merely be-
cause his conduct violates a statutory
or administrative provision. The Court
answered in the negative. The Court
stated that it is not always fair or
sound policy to hinge qualified immu-
nity on compliance with statutes or
regulations. It reasoned that:

“‘Such officials as police officers or
prison wardens, to say nothing of
higher-level executive levels who
enjoy only qualified immunity,
routinely make close decisions in
the exercise of broad authority that
necessarily is delegated to them.

These officials are subject to a
plethora of rules, ‘often so
voluminous, ambiguous, and
contradictory, and in such flux that
officials can comply with them only
selectively.' (citations omitted) In
these circumstances, officials
should not err always on the side of
caution. 'Officials with a broad
range of duties and authority must
often act swiftly and firmly at the
risk that action deferred will be
futile or constitute virtual abdication
of office.’ Schever v. Rhodes, 416
U.S., at 246, 48
Accordingly, the Supreme Court ruled
that:
“[Q}fficials sued for violations of
rights conferred by statute or
regulation, like officials sued for
violation of constitutional rights, do
not forfeit their immunity by violating
some other statute or regulation,
Rather, these officials become
liable for damages only to the
exlent that there is a clear violation
of the statutory rights that give rise
to the cause of action for damages.
And if a statute or reguiation does
give rise to a cause of action for
damages, clear violation of the
statute or regulation forfeits
immunity only with respect to
damages caused by that
violation . . . . Neither federal nor
state officials lose their immunity by
violating the clear command of a
statute or regulation—of federal or
of state law—unless that statute or
regulation provides the basis for the
cause of action sued upon.''48
The Court concluded. that neither the
personnel regulation. relied upon by
Scherer nor the law under which the
regulation was promulgated created a
cause of action or provided the foun-
dation for a § 1983 lawsuit.

Thus, the Supreme Courl limited
lawsuits claiming violations of statutes
to those where the statute also gives
rise to a constitutional violation action-
able either under § 1883 or as a con-
stitutional tort against Federal offi-
cials. Unless the statute or regulation
has a constitutional foundation, the
suit should be dismissed. FBI

(Continued next month)
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