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INTRODUCTION 

Restitution is an increasingly popular disposition in 

juvenile courts. It has received widespread support in the 

criminal justice community from persons with very different 

philosophical and ideological perspectives, yet, it cannot 

be said that restitution has been accepted and implemented 

without controversy. There are dozens of operational 

sc emes h for restitution programs which differ in terms of 

type of restitution, scope, eligibility, development of 

the restitution plan, type of services offered, and clientele. 1 

Programs, courts" and persons involved with the adminis

tration of criminal justice have many differing and strongly 

held views on the operation and implementation of restitution 

as a sanction. 

One of the areas of sharpest difference about the imple

mentation of restitution as a sanction is whether restitution 

payments should be made to insurance companies. 2 This 'paper 

lSchneider, Anne L. and Schneider, Peter R., Ove:view of 
Restitution Program Models in the Juvenile Just~ce System, 
Institute of Policy Analysis, Eugene, Oregon, May, 1979. 

2 In a recent survey of project personnel from the National 
Juvenile Restitution Evaluation, of 115 persons sampled, 
37 percent believed restitution sho~ld not be used to ~ay 
insurance companies, 56 percent bel~7ved prog~ams shoULd 
be permitted to pay insurance compan~es, and 7 perce~t 
believe~ programs should always pay insurance compan~es. 
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1 . h and responsibilities involved will explore the lega r~g ts 

. nies The focus in paying restitution to ~nsurance compa . 

will be on the legal interaction between the insurance 

company and the victim, the offender, and the courts. The 

pa~er will conc u e WLt an I d . h exploration of some of the 

theoretical and philosophical issues a court or program 

must face in deciding whether or not to pay resitution to 

insurance companies. 

INSURANCE COMPANY AND VICTH1 

Many individuals purchase private insurance contracts 

to protect themselves against financial loss. These indi-

;nsurance company and receive viduals pay premiums to an k 

a contract which obligates the insurance company to pay 

them if they suffer certain types of losses. A per~on may 

make a claim for losses suffered at the hands of a criminal 

offender, and if this loss is not excluded from coverage 

. contract, the victim will be compensated by the ~nsurance 

for this loss by the company. The insurance company is 

liable to its insured, the victim of the crime, and will 

a claim, regardless of whether the offender make payment on 

is apprehended or convicted. 

If the insured has been paid in full by the insurance 

d · contractually and legally required carrier, the insure LS 

to hold any money received from any other sour~e for the 

3 

same loss in trust for the insurance company and is obl~gated 

3 to turn these proceeds over to the company. Thus, if an 

insurance company pays a crime victim $400, and that victim 

receives $400 for the same loss from a criminal restitution 

program, the law of subrogation requires the victim to turn 

those funds over to the insurance company. 

What if the insurance company has partially paid the 

victim of the loss but has not paid the full amount? With 

deductible clauses in most insurance policies, this is a 

very common si.tuation. Assume that the victim suffered a 

$400 loss at the hands of a criminal offender. The victim 

has submitted an insurance claim and has received $300 from 

the insurance company, the full amount of the claim less 

the $100 deductible. In the meantime, the offender has been 

apprehended, convicted, and ordered to pay $400 in restitu

tion to the victim of the crime. What in this situation is 

the victim's legal obligation to the insurance company? 

And what rights, if any, does the insurance company have 

to thG proceeds from the restitution order? 

Appellate courts have arrived at different answers to 

this question. 4 
The general rule is that the insured is 

3National Garmen't' Company v. New York C.' &St. 
173 F.2d 32 (8th Cir.); Phi11i~s v. Liberty 
Company, 253 A.2d 502 (Del. 196 ); 16 Couch, 
19 , § 61;29). 

L'. R.R., Co., 
Mutual Insurance 
Insurance' (2d ed. 

4xeeton. Insurance 'Text, § 3.l0'(c), (West: St. Paul, Minnesota, 
1971). 
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entitled to be reimbursed first for losses not covered by 

insurance, then the insurer is entitled to the remaining 

balance up to the amount it has paid out on the claim, and 

if there is anything remaining, the insured is entitled to 

it. In our example, then, the insured would be entitled 

to $100 of the restitution, which is the amount of loss 

not covered by insurance, and the insurance company would 

be entitled to the remaining $300. 

Two additional rules have been adopted by appellate 

courts for the allocation of recoveries from third parties 

between an insurance company and the insured. In some 

jurisdictions, the insurer is entitled to be reimbursed 

first out of the recovery from the third party, and t:he 

.. b 1 5 insured is entitled to any rema1n1ng a anee. 

In other jurisdictions, the recovery from the third 

person is to be prorated between the insurer and the 

insured in accordance with the percentage of the original 

loss paid by the insurer under the policy.6 Using the 

facts of the previous example, in these states, the insured 

would be entitled to $100 of the recovery (one-fourth of $400) 

'5Fort Worth Lloyd's v. Haygood, 246 S.W.2d 865 (Tex. 1952). 

supra 

5 

and the insurer would be entitled to $300 (three-fourths 

of $400). 

In some states, courts will not order restitution 

payments to insurance companies either for legal or philo

sophical reasons. Courts which do not pay insurance com

panies might, in the previous example, order the offender 

to pay restitution in the amount of $100 representing the 

loss the victim suffered which was not covered by insurance. 

In states which adopt the rule requiring proration of bene

fits between insurance companies and the insured, an insurance 

company could argue that it is entitled to receive $75 of 

the $100 restitution order, since the insurance company paid 

the victim three-fourths of the original loss and hence is 

entitled to three-fourths of any recovery. This argument 

has been advanced in at least one court program involved 

in the National Juvenile Restitution Initiative. 

It is unlikely that an insurance company will take 

the time and expense to determine if a victim has received 

a restitution payment from a criminal offender, particu

larly where the amount of the claim is relatively small. 

If the victim does not inform the insurance company, the 

company may have a legal right to the restitution payments 

which the victim receives, but this right will not be 

enforced, leaving the 'victim with a double recovery for the 

same loss. 
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INSURANCE COMPANY AND OFFENDER 

Once the insurer has paid the claim of its insured, 

subrogation law gives the company a right to recover 

from the offender for the amount of money it has paid its 

insured. 7 It is possible, therefore, that the offender 

could be held liable for civil damages to the insurance 

company regardless of the outcome of the offender's case 

in criminal court. Furthermore, unless an agreement has 

been made with the court or the offender, the insurance 

company is free to pursue the offender for the full extent 

of its damages, even if the offender has been convicted 

and ordered to pay restitution in an amount less than the 

company's actual damages. Also, if the insurance company 

is dissatisfied with the amount of restitution, it may sue 

the offender in civil court. The offender is then put in 

a difficult position because the insurance company can 

use the offender's conviction against him in this lawsuit. 

It is important to recognize that civil law makes the 

offender liable to the insurance company because the of

fender has caused a loss to the crime victim. Since the 

insurance company has paid the victim's loss, the insurance 

company is put in the place of the victim, i.e., subrogated 

to the victim's rights against the offender. 

7 
16 Couch, In8urance (2d ed. 19 , § 61:4). 
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INSURANCE COMPANY AND COURTS . 
The majority of state criminal statutes permit courts 

to order restitution as one of the conditions of probation. 

Under these statutes, a court may, but need not, order 

restitution. Some statutes may provide certain limits 

or criteria for the sentencing judge to use in determining 

how and under what circumstances to order restitution. In 

a small minority of states, the judge must, under certain 

circumstances, order restitution as a condition of pro-

bation. However, there is no statutory scheme which gives 

a crime victim or an insurance company a right to receive 

restitution from a criminal offender. Even in a state 

where a judge is required to order restitution, neither 

a victim nor an insurance company may enforce the judge's 

failure to order restitution, since the only parties to 

the criminal proceeding are the State and the offender. 

If a court chooses to order restitution, is an insurance 

company eligible to receive these payments? In some states, 

this question has been-specifically answered by statute: 

No third party shall benefit by way 
of restituiton or reparation as a 
result of the liability of that 
third party to pay indemnity to 
an aggrieved party for the damage 
or loss caused by the defendant. 

N.C. Gen. Stat. lSA-1343(6)(d). 
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N1 insurer shall be regarded as the victim 
{within the meaning of the restitution 
statute}, only if the insurer has no right 
of 8ubrogation and the insured has no duty 
to pay the proceeds of the restitution 
to the insurer. 

Iowa Code Nm. § 907. 12 (1) (a) . 

The North Carolina and Iowa statutes are exceptional 

in that they clearly state whether an insurance company 

is eligible to receive restitution payments from offenders. 

Most restitution statutes provide that restitution may be 

ordered without stating who is to be the beneficiary of 

the restitution,~ or provide that restitution may be order

ed payable to the victim or to the aggrieved party,9 with-

out defining these terms. 

Where these terms have been left undefined, appellate 

courts have reached different results on the question of 

whether a court may order an offender to pay restitution 

. I S G' 10 h to an lnsurance company. n tate v. etslnger, t e 

Oregon Court of Appeals held that an insurance company was 

not eligible to receive restitution payments. The Oregon 

statute then. in effect allowed the court to order an of-

fender to make restitution to the "aggrieved party," and 

8> 
N.Y.Penal Law § 65.l0(s)(f): N.J.Stat.Ann. 2c:45-l(8). 

9Kan.Crim.Proc. Code Ann.' ~ 21.46l0(b); Ky.Rev.Stat.Ann. 
§ 533.30(d): Utah Code Ann. § 77-35-17. 

10 
27 Or.Ann. 339, 556 P.2d 147 (197fi). 

9 

the court in Getsinger held that an insurance company was 

not an "aggrieved party" within the meaning of the statute, 

since it was not the direct victim of the crime. 

A similar result was reached in People v. Grago,ll where 

the court held that the insurer of a bank who 'repaid embezz1 .. 

ed funds was not an "aggrieved party" within the meaning of 

the New York restitution statute then in effect, since the 

court interpreted "aggrieved party" to include only those 

persons whose rights were invaded by the defendant. 

A contrary result was reached in Flores v. State,12 

where the appellate court in Texas upheld the trial court 

order requiring an offender to reimburse an insurance 

company for medical expenses paid to the complaining witness. 

Also, in People v. A1exander,13 the court approved a res

titution order in an arson case which ordered repayment of 

funds to the insurer for losses suffered from a fire caused 

by the defendant. A similar result was reached in State v. 

Thorstad. 14 

It is important to note chat the cases and statutes 

which have been discussed speak to the eligibility of the 

1124 N.Y.Misc.2d 739 (N.Y. 1960). 

12513 S.W.2d 66 (Tex. 1974). 

13 6 Cal. Rptr. 153, 182 C .A. 2d 281 (1960). 

14261 N.W.2d 899 (N.D. 1979). 
,. 
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insurance co;:npan~~ to receive restitution payments directly 

from the offender rather than from the victim. For example, 

the North Carolina statute clearly states that an insurance 

company is not eligible to receive restitution from an 

offender, however, it is doubtful that the statute would 

have :any effect on the rule of subrogation, which would 

require the victim to turn over any restitution payments 

received to the insurance company to the extent of benefits 

the company has paid the victim. This fact was discussed 

G . 15 in a footnote in State v. ets1nger: 

Our holding does not preclude the trial 
court from requiring the defendant to 
make reparation to the owner for the 
full amount of the damages ... , even 
though the owner might be contr~ctually 
bound to give such sums.to the 1n~u:er .. 
The reparation statute 1S a.rehab1l~tat~v7 
tool of the criminal law; 1tS appl1cab1l1ty 
should not be affected by the happenstance 
of whether the owner carries insurance. 

This statement was followed in a recent Oregon case, State 

16 v. Rose, _ where the court held that a restitution order 

was not invalid because the victim was contractually bound 

to pass the restitution payment on to its insurer. 

15 27 Or.App. 339, 340, 556 P.2d 147, 148. 

16 45 Or.App. 879, 609 P.2d 875 (1980). 
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THEORETICAL ISSUES 

Society, through acts of its legislature and decisions 

of its courts, sets certain standards for conduct by citizens 

and imposes sanctions for violations of these standards. 

As a sanction of the criminal law, restitution has ~ultiple 

purposes and serves multiple goals. Herbert Packer has 

classified societal sanctions into four categories: 

punishment, treatment/rehabilitation, compensation, and 

regulation. 17 Criminal law is generally concerned with 

the first two types of sanctions, yet restitution combines 

the first three, punishment, treatment and compensation. 

The issue is whether restitution is less likely to ac

complish these goals of punishment, rehabilitation, and 

compensation if the restitution payments are made to in-

surance companies rather than to direct victims. 

PUNISHMENT 

Punishment has been defined as the infliction of con-

sequences in response to a person being convicted of a 

. 18 Am h 
cr1me. ong t e purposes of punishment in the criminal 

law setting are: deterrence, i.e., to prevent undesirable 

l7packer, Herbert L. The Limits of the Criminal Sanction, 
(Stanford University Press: Stanford, CA 1968). 

l8Von Hirsch, Andrew. Doing Justice: The Choice of Punish
ments, (Hill and Wang: New York 1976). 

," 
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conduct, and deserts, retribution by society for wrong

doing. The consequence inflicted by restitution is that 

the offender is deprived of property when he pays back 

the victim for the loss caused by the offense. The depri

vation of property is the same regardless of who the 

. f h t·s and therefore, from ultimate recip1ent 0 t e proper y 1 , 

a strict punishment point of view, the effectiveness of 

restitution as a sanction should be unaffected by whether 

the recipient of the restitution payment is the direct victim, 

an insurance company, or any other third party victim. 

TREATMENT/REHABILITATION 

In addition to its punitive aspects, restitution is 

most often viewed as a sanction likely to treat the offender 

·d· h b·l·t t· Several arguments have been by prOV1 1ng re a 1 1 a 10n. 

advanced for how restitution will serve this rehabilitative 

purpose: (1) the offender will be held accountable and be 

made aware of the loss he has caused; (2) the offender will 

receive a sense of accomplishment for completing a set of 

concrete requirements; and (3) the offender will perceive 

. t. 19 restitution as a Just sanc 10n .. 

------------------

19Galaway, Burton. "The Use 'of Restitution," 23 Crim7 & Deli.n
quency 57, 65, (1977); Schafer, Stephen. Compensat10n at;td . 
Restitution-to-Victims-of- 'Crime, (2nd Ed., Patt:~r~J~n,_ Sm1th. 
Montclair, NJ 1970). 

----------------- ---~ ------
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Accountability. Whether an offender will be held less 

accountable if restitution is paid to an insurance company 

instead of to the "direct victim" of the offense, is both 

an empirical and a philosophical question. The empirical 

question can be answered by questioning offenders concern-

ing their attitudes about accountability, and by comparing 

offenders who have been ordered to pay restitution to an 

insurance company. Results would then be analyzed to 

determine if an offender actually felt more or less account-

able if restitution were paid to an insurance company. 

From a philosophical point of view, some argue that 

an offender is less aware of the total loss caused when 

"payment" of restitution is ordered to be made to an in-

surance company rather than to the direct victim of the 

crime. 20 The question becomes how broadly we define the 

term "payment." If "payment" is "narrowly construed to 

mean the actual transfer of funds from the offender to 

the victim, even where the offender is ordered to make 

restitution to the "direct victim," it is unlikely that 

the offender actually will hand the funds directly to the 

victim. An examination of restitution projects participat 

ing~ in the National Juvenile Restitution Initiative reveals 

that of 76 projects, only eight projects, or 10.5 percent, 

20Harland, Alan T. "Restitution to Victims of-Personal and 
Household Crimes," Working Paper 15, Criminal Justice 
Research Center, Albany, N.Y.: August 1978. 

~. .-
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require the offender actually to make payments directly to 

the victim. In all of the other projects, the payment is 

made to the victim through the restitution project, or 

some other third party intermediary. 

If the term "payment" is interpreted more broadly to 

mean the ultimate recipient of the payment, will the offender 

be made more aware of the loss suffered if payment ultimately 

goes to the victim's insurance company, rather than to the 

victim? If the argument for accountability is that an 

offender is held accountable when payment is made to the 

victim because the offender is deprived of funds as a 

consequence of his criminal activity, then the ultimate 

beneficiary of the restitution would not matter. 

If the only purpose of restitution is to deprive an 

offender of property, then restitution as a sanction may 

be indistinguishable from a fine. Restitution and fines 

can be distinguished from a theoretical point of view. 

Restitution is a sentence ordered because of ~he financial 

loss caused by the offender and should correspond to this 

financial loss, whereas a fine is a financial penalty 

assessed by the state based on the offense committed by 

the offender, and the amount of the fine should correspond 

to the offense committed irrespective of the financial loss 

caused. Appellate courts have recognized this theoretical 

distinction in upholding restitution orders which exceed 

.. ~ , 
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the maximum statutory fine for a particular offense. 21 It 

is not clear, however, that offenders would make the theo

retical distinction that appellate courts have drawn between 

restitution and fines. 

If the amount of restitution ordered corresponds to 

the amount of loss d b h ff cause y teo ender, one could hypo-

thesize that this order and the repayment of this amount 

by the offender is alone sufficient to accomplish the 

acco1.U1tabi1ity purposes of restitution, regardless of the 

ultimate recipient of the restitution payment. The counter

argument would be that the offender can only be held 

acco1.U1table and be made aware of the loss caused by the 

offense if: (1) the restitution ordered corresponds to 

the am01.U1t of loss caused, (2) the offende.r completes the 

restitution order, and (3) the offender_is aware that the 

direct victim who has suffered a financial loss will receive 

the restitution payment. 

Sense .of Accomplishment. The second argument for res

titution as a rehabilitative sanction is that the offender will 

re~eive a sense of accomplishment from completing a set of 

concrete requirements. Tnis sense of accomplishment ,should 

2le . . onnn1SS1oner of Motor Vehicles v. Lee 254 Md 279 
A.2d 44 (1969); Biddy v. State 138 Ga App 4· 225' 
448 (1976). ,. ., 

255 
S.E.2d 

r 
~\ 
~ u 

,~ 

, 



-~----- --- - --

-~--

16 

by who ultimately receives the restitution payment. 

Perception as Just Sanction. The final arg~ent for 

restitution is that it will be perceived by the offender 

as a just sanction. However, the offender may not perceive 

restitution as a just sanction where payment is to be made 

to an insurance company. The offender may feel that the in-

surance company has suffered no real financial loss, and 

even if it did, is in a much better position to withstand 

this loss than the offender. The offender may very well 

feel victimized when a court enters a restitution order 

payable to an insurance company, rather than an sense of 

relief in "doing the right thing" for the victim of the 

offense. 

COMPENSATION 

The third sanctioning purpose of the criminal law 

identified by Packer is to provide compensation to the victim 

for the loss caused. Many authors h~ve pointed out that 

since most offenders are not apprehended and convicted, 

and those who are, are often without financial means, 

restitution will never serve as a primary vehicle to compen.-
22 

sate victims who have suffered losses. However, in those 

22Galaway, supra; Schafer, supra. 

, . 
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cases where the offender is apprehended and convicted, 

restitution certainly serves to compensate the victim 

of the offense when the restitution requirements are 

met. Where an insurance company has paid the victim, 

the insurance company has suffered a pecuniary loss and 

the payment by the offender to the insurance company 

serves the purpose of compensating the insurance company 

equally as well as if testitution were paid directly to 

an uninsured individual victim. The question then is 

whether an insurance company has actually suffered any 

"pecuniary loss" since the payment on a claim by an 

insurance company is just part of the operation of its 

business. After all, individuals, businesses and other 

customers of insurance companies pay insurance premiums 

to avoid the risk of financial loss. The insurance company 

goes to great trouble to develop a premium schedule so 

tha~ the amount it charges for premiums is sufficiently 

great to be able to pay all claims made by its customers, 

to pay all expenses, and also to provide a profit. By 

ordering the offender to pay the insurance company, it could 

be said that the offender is not compensating for a loss 

caused by the crime, but rather is helping to increase 

the profitability of the insurance company. 

A partial answer to this argument depends on how the 

insurance company treats restitution payments or any other 

monetary recoveries it receives from third parties. In 
, 
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information gathered in interviews with persons in the 

insurance industry in Oregon and with the Insurance 

division of the Oregon State Department of Commerce, it 

appears that if the insurance company receives a recovery 

after it has paid a claim, the insurance company will 

offset this recovery against the claim it has paid. Thus, 

if an insurance company obtains a full recovery from an 

offender of a claim it has paid, the recovery will cancel 

out the claim paid, which will prevent the insurance 

company from raising the rates of that individual or the 

rates of all customers, since the company has suffered no 

loss. Aside from the method insurance companies use to 

account for restitution payments they receive, many persons 

in and out of the criminal justice system argue that it is 

wrong as a matter of policy for restitution payments to go 

to insurance companies. 

If we decide for philosophical or ideological reasons 

that offenders should not pay restitution to insurance 

companies or other third parties, what alternative dis

positions can or should be ordered? State statutes, court 

decisions, and restitution programs cannot alt~r the con

tractual relationship between the victim and the insurance 

Thus, unless a restit_ution program is a~are that compan.y. 

a victim has insurance prior to entering a restitution order, 

nothing can be done to prevent the victim from turning over 

the restitution payments to the insurance company. 

t t ~. 

: t 
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If a court is aware that a victim was insured and elects 

not to order the offender to pay restitution directly to 

the insurance company, what sanctions are available to 

the court which will still serve to rehabilitate the 

offender and to make the offender accountable for. the crime? 

The court could order the offender to perform community 

serivce without pay rather than paying restitution to an 

insurance company. The thirteenth amendment to the u.S. 

Constitution prohibits involuntary servitude except for the 

punishment of a crime. An offender who is ordered to perform 

community service in lieu of monetary restitution soley 

because the victim of the ofense had private in.surance could 

ar~ue that he is being treated in a discriminatory fashion 
b . 

for no valid rehabilitative purpose, since the sole reason 

he is ordered to perform involuntary community service is 

not as punishment for a crime but because the victim of the 

crime had private insurance. 

Another option would be for the court to order the 

defendant to pay monetary restitution to a charity or some 

other substitute victim rather than to the insurance com

pany. Since the charity is not the direct victim of the 

offense nor is it connected in any way to the financial loss 

caused by the 'offender, payment 'to the' 'charity should not 

make the 'offender feel any more 'accountablethan if pay

ment is made 'to an insurance ·company. For that-matter, since 

the charity is not related even in an indirect way to the 

\ 
, \ 
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offense, it could be argued that the offender would feel 

less accountable. Furthermore, since payment of restitu-

tion to a charity is not punitive in nature, as is a fine, 

and is not clearly related to the offense as is financial 

restitution to the victim, the offender could argue that 

the court is depriving him of property without due process 

of law by ordering payment to a charity. 

In performing community service or monetary restitu

tion to a substitute victim, the offender presumably will 

feel a sense of accomplishment upon completion of a set 

of tasks, and may feel that this is more "just" than 

monetary payment to an insurance company. 

Other alternatives to ordering direct restitution to 

insurance companies include: (1) ordering the offender to 

pay-the victim in the amount of the insurance premium paid 

by the victim, (2) ordering the offender to pay the victim 

for the amount of the deductible, and (3) not ordering any 

monetary restitution. If any of these alternatives are 

adopted, the offender receives a "windfall" in that the 

offender pays less restitution than the amount of loss 

caused by the offense solely because the victim had an 

insurance policy. In this situation, although the court 

or the program implements its policy not to pay insurance 

companies, the offender may feel unaccountable for the 

offense since the financial restitution ordered is less 

than the amount of loss caused. 

21 

CONCLUSION 

Restitution is being implemented by many courts and 

agencies throughout the country in a variety of fashions. 

Case law and court policies toward the payment of resti-

tution to insurance companies are strongly divided. l1ajor 

national evaluations of restitution in adult and juvenile 

courts are being undertaken at the present time, and it is 

hoped that these evaluations will shed light on whether 

restitution is more or less effective in meeting its 

stated goals and purposes when the offender is ordered to 

make payment to an insur~nce company. Courts and agencies 

that prohibit restitution payments to insurance companies 

should have defensible rationales for this:policy, and 

should develop reasonable alternative sanctions. 

------ ,,.-
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INTRODUCTION 

Restitution is an increasingly popular disposition in 

j uveni Ie courts. It has received widespread support in the 

criminal justice community from persons with very different 

philosophical and ideological perspectives, yet, it cannot 

be said that restitution has been accepted and implemented 

without controversy. There are dozens of operational 

schemes for restitution programs \'I7hich differ in terms of 

type of restitution, scope, eligibility, development of 

the restitution plan, type of services offered, and clientele. 1 

Programs, courts, and persons involved with the adminis-

tration of criminal justice have many differing and strongly 

held views on the operation and implementation of restitution 

as a sanction. 

One of the areas of sharpest difference about the imple-

mentation of restitution as a sanction is whether restitution 

payments s~ould be made to insurance companies. 2 This paper 

lSchneider, Anne L. and Schneider, Peter R., Overview of 
Restitution Program Models in the Juvenile Justice System, 
Institute of Policy Analysis, Eugene, Oregon, May, 1979. 

? 
-In a recent survey of project personnel from the National 
Juvenile Restitution Evaluation, of 115 persons sampled, 
37 percent believed restitution should not be used to pay 
insurance companies, 56 percent believed programs· should 
be oermitted to oav insurance comnanies, ond 7 Dercent 
believed progrFlms should abvays P~::lY insurance cOQpanies. 
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will explore the legal rights and responsibilities involved 

in paying restitution to insurance companies. The focus 

will be on the legal interaction between the insurance 

company and the victim, the offender, and the courts. The 

paper will conclude with an explor.ation of some of the 

theoretical and philosophical issues a court or program 

must face in deciding whether or not to pay resitution to 

insurance companies. 

INSURANCE COMPANY AND VICTH1 

Hany individuals purchase private insurance contracts 

to protect themselves against financial loss. These indi

viduals pay premiums to an insurance company and receive 

a contract which oblieates the insurance compan'y to pay 

them if they suffer certain types of losses. A person may 

make a claim for losses suffered at the hands of a criminal 

offender, and if this loss is not excluded from coverage 

by the insurance contract, the victim will be compensated 

for this loss by the company. The insurance compa!JlY is 

\\ . 11 
liable to its insured, the victim of the crime, 

makepayrnent on a c+aim, regardless of ""hether 

is apprehended or convicted. 

ano\ w~ 
l. 

\ 

the jbffender 
-"",'-

If the insured has been paid in full by the insur;;nce 

carrier, the insured is contractually and legally required 

to hold any money received from any other source for the 

3 

same loss in trust for the insurance company and is obligated 

to turn these proceeds over to the company.3 Thus, if an 

insurance company pays a crime victim $400, and that victim 

receives $400 for the same loss from a criminal restitution 

program, the law of subrogation requires the victim to turn 

those funds over to the insurance company. 

What if the insurance company has partially paid the 

victim of the loss but has not paid the full amount? With 

deductible clauses in most insurance policies, this is a 

very common situation. Assume that the victim suffered a 

$400 loss at the hands of a criminal offender. The victim 

has submitted an insurance claim and has received $300 from 

t.he . i'!.nsurance company, the full amount of the claim less 

the $lOG·deductible. In the meantime, the offender has been 

.r.:rpprehended, convicted, and ordered to pay $400 in restitu

tion to the victim of the crime. What in this situation is 

the victim's legal obligation to the insurance company? 

And what rights, if any, does the insurance company have 

to the proceeds from the restitution order? 

Appellate courts have arrived at dif£erent answers to 

this question. Th 1 rule 4 e genera. is that the insured is 

3National Garment Company v.New York C. & St. L. R.R. Co. , 
173 F.2d 32 (8th Gir.); Phillips v. Libert~ Mutual Insurance 
Company, 253 A.2d 502 (Del. 1969); 16 Couch', .!nsurance (Zer-ed. 
19 ,§ 61:29). _ 

4Keeton. Insurance Text, § 3.10(c), (\.Jest: St. Paul, Hinnesota, 
1971). 
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entitled to be reimbursed first for losses not covered by 

insurance, then the insurer is entitled to the remaining 

balance up to the amount it has paid out on the claim, and 

if there is anything remaining, the insured is entitled to 

it. In our example, then, the insured would be entitled 

to $100 of the restitution, which is the amount of loss 

not covered by insurance, and the insurance company would 

be entitled to the remaining $300. 

Two additional rules have been adopted by appellate 

courts for the allocation of recoveries from third parties 

between an insurance company and the insured. In some 

juri.sdictions, the insurer is entitled to be reimbursed 

first out of the recovery frOlh the third party, and the 

insured is entitled to any remaining balance. 5 

In other jurisdictions, the recovery from the third 

person is to be prorated between the insurer and the 

insured in accordance with the percentage of the original 

loss paid by the insurer under the policy.6 Using the 

facts of the previous example, in these states, the insured 

would be entitled to $100 of the ~ecovery (one-fourth of $400) 
" ",;/" 

5 Fort Worth Lloyd's v. Haygood, 246 S.W.2d 865 (Tex. 1952). 

6Pontiac Hut. County Fire & Lightning Insurance Company 
v. Sheibley, 116 N.E. 644 (Ill. 1917); General Excl. 
Insurance Corp. v. Driscoll, 52 N.E.2d 970 (Nass. 1944); 
Generally, see Keeton, Insurance Text, supra § 3.10 (c) . 
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and the insurer would be entitled to $300 (three-fourths 

of $400). 

In some states, courts will not order restitution 

payments to insurance companies either for legal or phi10-

sophical reasons. Courts which do not pay insurance com-

panies might, in the previous example, order the offender 

to pay restitution in the amount of $100 representing the 

loss the victim suffered which was not covered by insurance. 

In states which adopt the rule requ~r~ng . f 
L L prorat~on 0 bene-

fits between insurance companies and the insured, an insurance 

company could argue that it is entitled to receive $75 of 

the $100 restitution order , since the insurance company paid 

the victim three-fourths of the original loss and hence is 

entitled to three-fourths of any recovery. This argument 

has been advanced in at least one court program involved 

in the National Juvenile Restitution Initiative. 

It is unlikely that an insurance company will take 

the time and expense to determine if a victim has received 

a restitution payment from a criminal offender, particu

larly where the amount'of the claim is relatively small. 

If the victim does no,t inform the . ~nsurance company, the 

company may have0a legal right to the restitution payments 

which the victim receives, but this right will not be 

enforced. le~ving the victim with a double recovery for the 

same loss. 
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INSURANCE COMPANY AND OFFENDER 

Once the insurer has paid the claim of its insured, 

subrogation law gives the company a right to recover 

from the offender for the amount of money it has paid its 

. d 7 lnsure . It is pos~ible, therefore, that the offender 

could be held liable for civil damages to the insurance 

company regardless of the outcome of the offender's case 

in criminal court. Furthermore, unless an agreement has 

been made with the court or the offender, the insurance 

company is free to pursue the offender for the full extent 

of its da.mages, even if the offender has been convicted 

and ordered to pay restitution in an amount less than the 

company's actual damages. Also, if the insurance company 

is dissatisfied with the amount of restitution, it may sue 

the offender in civil court. The offender is then put in 

a difficult position because the insurance company can 

use the offender's conviction against him in this lawsuit. 

It is important to recognize that civil law makes the 
~ ':. 

offender liable to the insurance company because 
'_c ') 

f~-.,_,,> 0 f -

fender ~as caused a loss to the crime victim. Since the 
'. 

insurar;,lce company has paid the victim's loss, the insurance 

company is put in the place of the victim, i.e., subrogated 

to the victim's rights against the offender. 

7 
16 Couch, Insurance (2d ed. 19 § 61:4). 

./ 
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INSURANCE COMPANY AND COURTS 

The majority of state criminal statutes permit courts 

to order restitution as one of the conditions of probation. 

Under these statutes, a court may, but need not, order 

restitution. Some statutes may provide certain limits 

or criteria for the sentencing judge to use in determining 

how and under what circumstances to order restitution. In 

a small minority of states, the judge must, under certain 

circumstances, order restitution as a condition of pro

bation. However, there is no statutory scheme which gives 

a crime victim or an insurance company a right to receive 

restitution from a criminal offender. Even in a state 

where a judge is required to order restitution, neither 

a victim nor an insurance company may enforce the judge's 

failure to order restitution, since the only parties to 

the criminal proceeding are the State and the offender. 

If a court chooses to order restitution, is an insurance 

company eligible to receive these payments? In some states, 

this question has been specifically answered by statute: 

No third party shall benefit by way 
of restituiton or reparation as a 
result of the liabilitv of that 
third party to pay indemnity to 
an aggrieved party for the damage 
or loss caused by the defendant. 

N.C. Gen. Stat. lSA-1343(6) (d). 

-----,----
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An insurer shall be regarded as the victim 
{within the meaning of the restitution 
statute}, only if the insurer has no right 
of subrogation and the insured has no duty 
to pay the proceeds of the restitution 
to the insurer. 

Iowa Code Ann. § 907.l2(1)(a). 

The North Carolina and Iowa statutes are exceptional 

in that they clearly state whether an insurance company 

is eligible to receive restitution payments from offenders. 

Most restitution statutes provide that restitution may be 

ordered without stating who is to be the beneficiary of 

the restitution,S or provide that restitution may be order

ed payable to the victim or to the aggrieved party,9 with

out defining these terms. 

Where these te·'rms have been left undefined, appellate 

courts have reached different results on the question of 

whether a court may order an offender to pay restitution 

t 
. I S G' 10 h o an ~nsurance company. n tate v. ets~nger, t e 

Oregon Court of Appeals held that an' insurance company was 

not eligible to receive restitution payments. The Oregon 

statute then in effect allowed the court to order an of-

fender to make res titutiontothe "aggrieved party," and 

8 N.Y.Penal Law§ 65.l0(s)(f): N.J.Stat.Ann. 2c:4~-1(8)' 

9 Kan.Crim.Proc. Code Ann. !1 21.46l0(b); Ky.Rev.Stat.Ann. 
§ 533.30(d); Utah Code Ann. § 77-35-17. 

1°27 Or.Ano. 339. 556 P.2o i47 (197h). 

\I 

\\ 

\.\ 

----- ---------------------------- -------------------------------

9 

the court in Getsinger held that an insurance company was 

not an "aggrieved party" within the meaning of the statute, 

since it was not the direct victim of the crime. 

A similar result was reached in People v. Grago,1l where 

the court held that the insurer of a bank who repaid embezzl

ed funds was not an "aggrieved party" within the meaning of 

the New York restitution statute then in effect, since the 

court interpreted "aggrieved party" to include only those 

persons whose rights were invaded by the defendant. 

A contrary result was reached in Flores v. State,12 

where the appellate court in Texas upheld the trial court 

order requiring an offender to reimburse an insurance 

company for medical expenses paid to the complaining witness. 

Also, in People v. Alexander,13 the court approved a res

titution order in an arson case which ordered repayment of 

funds to the insurer for losses suffered from a fire caused 

by the defendant. A similar result was reached in State v. 

Thorstad. 14 

It is important to note that the cases and st.atutes 

~vhich have been discussed speak to thee ligibi lity o.f the 

1124 N.Y.Misc.Zd 7.39 (N.Y. lYbU). 

12 513 S.W.Zd 66 (Tex. 1974). 

13 6 Cal. Rptr. 153. ISZ C.A.2d 281 (1960). 

114 261 N.W.2d 899 (N.D. 1979). 
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insurance company to receive restitution payments directly 

from the offender rather than from the victim.. For example, 

the North Carolina statute clearly states that an insurance 

company is not eligible to receive restitution from an 

offender, however, it is doubtful that the statute would 

have any effect on the rule of subrogation, which would 

require the victim to turn over any restitution payments 

received to the insurance company to the extent of benefits 

the company has paid the victim. This fact was discussed 

in a footnote in State v. Getsinger: 15 

Our holding does not preclude the trial 
court from requiring the defendant to 
make reparation to the owner for the 
full amount of the damages. . ., even 
though the owner might be contractually 
bound to give such sums to the insurer. 
The reparat{on statute is a rehabilitative 
tool of the criminal law; its applicability 
should not be affected by the happenstance 
of whether the owner carries insurance. 

This statement was followed in a recent 'Oregon case, State 

v. Rose,16 where the court held that a restitution order 

was not invalid because the victim was contractually bound 

to pass the restitution payment on to its insurer. 

15 27 Or.App. 339, 340, 556 P.2d 147, 148. 

16 
45 Or.App. 879, 609 P.2d 875 (1980). 

'j 
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THEORETICAL ISSUES 

Society, through acts of its legislature and decisions 

of its courts, sets certain standards for conduct by citizens 

and imposes sanctions for violations of these standards, 

As a sanction of the criminal law, restitution has multiple 

purpo:;:es and serves multiple goal.s. Herbert Packer has 

classified societal sanctions into four categories: 

punishment, treatment/rehabilitation, compensation, and 

regulation. 17 Criminal law is generally concerned with 

the first two types of sanctions, yet restitution combines 

the first three, punishment, treatment and compensation. 

The issue is whether restitution is less likely to ac-

COQplish these goals of punishment, rehabilitation, and 

compensation if the restitution payments are made to in

surance comoanies rather than to direct victims. 

PUNISHMENT 

Punishment has been defined as the infliction of con-

sequences in response to a person being convicted of a 

crime. 18 Among the purposes of punishment in the criminal 

law setting are: deterrence, i.e., to prevent undesirable 

17packer, Herbert L. The Limits of the Criminal Sanction, 
(Stanford University-Press: Stanford, CA 1968). 

l8Von Hirsch, Andrew. Doing Justice: The Choice of Punish
~nts, (ttill and \,Yung: New York 1976). 
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conduct, and deserts, retribution by society for wrong

doing. The consequence inflicted by restitution is that 

the offender is deprived of property when he pays back 

the victim for the loss caused by the offense. The depri

vation of property is the same regardless of who the 

f h t ·s and therefore, from ultimate recipient 0 t e proper y ~ , 

a strict punishment point of view, the effectiveness of 

restitution as a sanction should be unaffected by whether 

the recipient of the restitution payment is the direct victim, 

an insurance company, or any other third party victim. 

TREATMENT/REHABILITATION 

In addition to its punitive aspects, restitution is 

most often viewed as a sanction likely to treat the offender 

h b ·l· t· Several arguments have been by providing re a~ ~ta ~on. 

advanced for how restitution will serve this rehabilitative 

purpose: (1) the offender will be held accountable and be 

made aware of the loss he has caused; (2) the offender will 

f 1 · h t for completing a set of receive a sense 0 accomp 1S men _ 

concrete requirements; and (3) the offender will perceive 

. . 19 
restitution asa Just sanctl0n. 

----------------_._---

19Galawa , Burton. "The Use of Restitution"," 23 Crim7 & Delin
quency

y 
57, 65, (1977); Schafer, Stephen. 'ICompensac10n ar;.d . 

~estitution to Victims of Crime, (2nd Ed., P~tterson Sm1th. 
Montclair, NJ 1970). 
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Accountability. Whether an offender will be held less 

accountable if restitution is paid to an insurance company 

instead of to the "direct victim" of th/a offense, is both 

an empirical and a philosophical question. The empirical 

question can be answered by questioning offenders concern

ing their attitudes about accountability, and by comparing 

offenders who have been ordered to pay restitution to an 

insurance company. Results would then be analyzed to 

determine if an offender actually felt more or less account-

able if restitution were paid to an insurance company. 

From a philosophical point of view, some argue that 

an offender is less a~are of the total loss caused when 

"payment" of restitution is ordered to be made to an in

surance company rather than to the direct victim of the 

crime. 20 The question becomes how broadly we define the 

term "payment." If "payment" is narrowly construed to 

mean the actual transfer of funds from the offender to 

the victim, even where the offender is ordered to make 

restitution to the "direct victim," it is unlikely that 

th~ offender actually will hand the funds directly to the 

victim. An examination of restitution projects participat: 

. in the National Juvenile Restitution Initiative reveals lng 

that of 76 projects, only eighi projects, or 10.5 percent, 

20Harland Alan T. "Restitution to Victims'of'Personal and 
Househoid Crime.s," Horking Paper 15 I Criminal Justice 
R~search CenteF,Albany, N.Y.: August 1978. 
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require the offender actually to make payments directly to 

the victim. In all of the other projects, the payment is 

made to the victim through the restitution project, or 

some other third party intermediary. 

If the term "payment" is interpreted more broadly to 

mean the ultimate recipient of the payment, will the offender 

be made more aware of the loss suffered if payment ultimately 

goes to the victim's insurance company, rather than to the 

victim? If the argument for accountability is that an 

offender is held accountable when payment is made to the 

victim because the offender is deprived of funds as a 

consequence of his criminal activity, then the ultimate 

beneficiary of the restitution would not matter. 

If the only purpose of restitution is to deprive an 

offender of property, then restitution as a sanction may 

be indistinguishable from a fine. Res ti tution and fines 

can be distinguished from a theoretical point of view. 

Restitution is a sentence ordered because of the financial 

loss caused by the offender and should correspond to this 

financial loss, whereas a fine is a financial penalty 

assessed by the state based on the offense commLtted by 

the offender, and the amount of the fine should correspond 

to the offense committed irrespective of the financial loss 

causeq. Appellate courts have recognized this theoretical 

distinction in upholding restitution orders which exceed 

15 

the maximum statutory fine for a particular offense. 2l It 

is not clear, however, that offenders would make the theo-

retical distinction that appellate courts have drawn between 

restitution and fines. 

If the amount of restitution ordered corresponds to 

the amount of loss caused by the offender, one could hypo-

thesize that this order and the repayment of this amount 

by the offender is alone sufficient to accomplish the 

accountability purposes of restitution, regardless of the 

ultimate recipient of the restitution payment. The counter-

argument would be that the offender can only be held 

accountable and be made a~vare of the loss caused by the 

offense if: (1) the restitution ordered corresponds to 

the amount of loss caused, (2) the offender completes the 

restitution order, and (3) the offender is aware that the 

direct victim who has suffered a financial loss will receive 

the restit~tion payment. 
\\ 

Sense of AccompliShment. The second argument for res

titution as a rehabilitative sanction is that the offender will 

receive a senseo£ accomplishment from completing a set of 

concrete requirements. ~his sense of accomplishmenc should 

2lC .. ~ OnuTI1SSloner or 
A.2d 44 (1969); 
448 (1976). 

Motor Vehicles v. Lee, 254 Md. 279, 255 
Biddy v. State, 138 Ga. App.4, 225 S.E.2d 
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by who ultimately receives the restitution payment. 

Perception as Just Sanc:i.on. The final argument for 

restitution is that it will be perceived by the offender 

as a just sanction. However, the offender may not perceive 

restitution as a just sanction where payment is to be made 

------~---

to an insurance company. The offender may feel that the in

surance company has suffered no real financial loss, and 

even if it did, is in a much better position to withstand 

this loss than the offender. The offender may very well 

feel victimized when a court enters a restitution order 

payable to an insurance company, rather than an sense of 

relief in "doing the right thing" for the victim of the 

offense. 

COMPENSATION 

The third sanctioning purpose of the criminal law 

identified by Packer is to provide compensation to the victim 

for the loss caused. Many authors have pointed out that 

since most offenders are not apprehended and convicted, 

. and those who are, are often without fi'uancial means, 

restitution will never serve as \\a primary vehicle to compen-

t . t' h h cf d 1 ' .2.2 sa e v~c ~ms w 0 ave SUi.. ;,ere . osses. However, in tJlOse 
" 

?? 
--Galaway, supra; Schafer, supra. 
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cases where the offender is apprehended and convicted, 

restitution certainly serves to compensate the victim 

of the offense when the restitution requirements are 

met. Where an insurance company has paid the victim, 

the insurance company has suffered a pecuniary loss and 

the payment by the offender to the insurance company 

serves the purpose of compensating the insurance company 

equally as well as if restitution were paid directly to 

an uninsured individual victim. The question then is 

whether an insurance company has actually suffered any 

"pecuniary loss" since the payment on a claim by an 

insurance company is just part of the operation of its 

business. After all, individuals, businesses and other 

customers of insurance companies pay insurance premiums 

to avoid the risk of financial loss. The insurance company 

goes to great trouble to develop a premium schedule so 

that the amount it charges for premiums is sufficiently 

great to be able to pay all claims made by its customers, 

to pay all expenses, and also to provide a profit. By 

ordering the offender to pay the insurance company, it could 

be said that the offender is not compensating for a loss 

caused by the ct'ime ,but rather is helping to i'ncrease 

the profitability of the insurance company. 

A partial answer to this argument depends on hmi7 the 

insurance company treats restitution payments or any other 

monetary recoveries it receives from third parties. In 
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information gathered in interviews with persons in the 

insurance industry in Oregon and with the Insurance 

division of the Oregon State Department of Commerce, it 

appears that if the insurance company receives a recovery 

after it has paid a claim. the insurance company will 

offset this recovery against the claim it has paid. Thus, 

if an insurance company obtains a full recovery from an 

offender of a claim it has paid. the recovery will cancel 

out the claim paid. which will prevent the insurance 

company from raising the rates of that individual or the 

rates of all customers, since the company has suffered no 

loss. Aside from the method insurance companies use to 

account for restitution payments they receive, many persons 

in and out of the criminal justice system argue that it is 

wrong as a matter of policy for restitution payments to go 

to insurance companies. 

If we decide for philosophical or ideological reasons 
f" 

that offenders should not pay restitution to insurance 

companies or other third parties, what alternative dis

positions can or should be ordered? State statutes, court 

decisions, and restitution rrograms cannot alter the con

tractual relationship between the victim and the i!1SUrance 

company. Thus, unless a restitution program is a~'are that 

a victim has insurance prior to entering a restitution order, 

nothing can be done to prevent the victim from turning over 

the restitution payments to the insurance company. 
;\:, 
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not 

If a court is aware that a victim was insured and elects 

to order the offender to pay restitution directly to 

the insurance company. what sanctions are available to 

the court which will still serve to rehabilitate the 

offender and to make the offender accountable for the crime? 

The court could order the offender to perform r.ommunity 

serivce without pay rather than paying restitution to an 

r een amen ment to the U.S. insurance company. The thi t th d 

Constitution prohibits involuntary servitude except for the 

punishment of a crime. An offender who is ordered to perform 

community service in lieu of monetary restitution soley 

becaus,e the victim of the ofense had private insurance could 

argue that he is being treated in a discriminatory fashion 

for no valid rehabilitative purpose, since the sole reason 

he is ordered to perform involuntary community service is 

not as punishment for a crime but because the victim of the 

crime had private insurance. 

Another option would be for the court to order the 

defendant to pay monetary rest't t' ~_u ~on to a charity or some 

other substitute victim rather than to the insurance com

pany. Since the charity is not the direct victim00f the 

offense nor is it connected in any way to the financial loss 

caused by the offender, payment to the charity should not 

make the offender feel any more accountable than if pay

ment is made to an insurance company. For that 'matter. since 

the charity is not related even in an indirect way to the 
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offense, it could be argued that the offender would feel 

less accountable. Furthermore, since payment of restitu-

tion to a charity is not punitive in nature, as is a fine, 

and is not clearly related to the offense as is financial 

restitution to the victim, the offender could argue that 

the court is depriving him of property 'without due process 

of law by ordering payment to a charity. 

In performing community service or monetary restitu

tion to a substitute victim, the offender presumably will 

feel a sense of accomplishment upon completion o,f a set 

of tasks, and may feel that this is more "just" than 

monetary payment to an insurance company. 

Other alternatives to ordering direct restitution to 

insurance companies include: (1) ordering the offender to 

pay the victim in the amount of the insurance premium paid 

by the victim, (2) ordering the offender to pay the victim 

for the amount of the deduc.tible, and (3) not ordering any 

monetary restitution. If any of these alternatives are 

a.dopted, the offender receives a "windfall" in that the 

offender pays less restitution than the amotmt of loss 

caused by the offense solely because the victim had an 

insurance policy. In this situation, although the court 
() 

or the program implements its policy not to pay insurance 

companies, the offender may feel tmaccountable for the 

offense since the financial restitution ordered is less 

than the amount of loss causerl. 

21 

CONCLUSION 

Restitution is being implemented by many courts and 

agencies throughout the country in a variety of fashions. 

Case law and court policies toward the payment of resti-

tution to insurance companies are strongly divided. Hajor 

national evaluations of restitution in adult and juvenile 

courts are being undertaken at the present time, and it is 

hoped that these evaluations will shed light on whether 

restitution is ~ore or less effective in meeting its 

stated goals and purposes when the offender is ordered to 

make payment to an insurance company. Courts and agencies 

that prohibit restitution payments to insurance companies 

should have defensible rationales for this policy, and 

should develop reasonable alternative sanctions. 
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