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ABSTRACT OF :RESEARCH 

This report presents the findings, conclusions, and 
policy implications of the study ot the ~ole of frivate 
Counsel in Indigent Defense which was funded by the 
National Institute of Justice of the u.s. Department of 
Justice. The project was designed to provide practical 
information to those charged with the responsibility 
for determining a jurisdiction's legal defense system 
on the benefits, limitations, and coats of both tra ... 
ditional assigned counsel programs and also the various 
alternatives involving private attorneys now in use 
across the country. 

Specifically., the research was to determine which 
factors in the organization and operation of private 
counsel indigent defense systems were critical in 
affecting outcomes, costs, speed of disposition, and 
quality of performance in general. 

The six sites selected for in-depth analysis were 
typical of the private counsel indigent defense systems 
in the nation. They included the following counties 

---_._.--_., -,. 

·and system models: Montgomery County , Ohio (hybrid 
coordinated assigned counsel systeml, Summit County, 
Ohio {miXed ad hoc assigned counsel approach}', Berrien 
County, Michigan. (contract defense system),. Saginaw 
County, Michigan (coor.dinated as~igned~eoun$~l-system), 
Boone County, Illinois (ad hoc assigned counsel approach), 
and Jo Daviess County, Illinois (part-time defender) • 

Six other sites were also described in the report. 
These were the assigned counsel systems of Santa Clara 
County, California, San Mateo County, California, 
Alameda County, California, San Francisco, California, 
and Onondaga County, New York as well as the part-time 
defender system of Albany County, New York. The coor
dinated assigned counsel systems of Santa Clara and 
San Mateo Counties were seen as innovative systems 
having features worthy of consideration by other areas. 

The study team, which included criminal trial 
lawyers, a management specialist, a PhD·. in social 
psychology, and PhD. economist, and an M.A. in criminal 
justice, conducted docket studies and cost studies in 
six jurisdictions and interviewed a variety of actors 
in twelve counties. A total of 2,400 court cases were 
sampled and computer-analyzed using statistical tech
niques and then synthesized with the qualitative data 
gathered dur.i.ng tne site. :j.nterviews, 
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The study's findings dealt with the cost implica
tions of using private counsel in indigent defense 
sys~ems, the relationship between cost and quality 
of service, assigned counsel fees, the determination 
of defendant eligibility and recoupment, and the way 
in which cases are processed in private bar indigent 
defense systems. Comparisons were drawn between the 
performance of attorneys appointed to represent the 
indigent and retained counsel performance. The 
various types of defense systems were compared with 
each other with.respect to quality and cost of ser
vices, and then were examined to determine what ef
fect the existence of quality controls had on perfor
mance. 

The results of the study will assist policy
makers in assessing the impact of selecting par~ 
ticular features of defense systems upon the costs 
and quality of performance rendered by counsel for 
the poor in criminal cases. 
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INTRODUCTION 

Unlike some other human services, the right of an accused to 

be represented by counsel is hot an optional function of government. 

It is imposed by the very foundation of our government -- the U.S. 

Constitution. The sixth Amendment to the Constitution provides that, 

in all criminal prosecutions, the accused shall enjoy the right to 

have the assistance of counsel for his defense. 

When the Supreme Court decided Gideon v. Wainwright in 

1963, it declared that every indigent felony defendant ~~st be 

offered the assistance of counsel for trial, stating that, "in 

our adversary system of criminal justice, any person hauled into 

court, who is too poor to hire a lawyer, cannot be assured of a 

fair trial unless counsel is provided for him." 

When ~he Gideon decision was handed down, state and 

local governments were ill prepared to meet the challenge of 

providing counsel to the hundreds of thousands of indigent persons 

accused of felonies in this nation's courts. They began to respond 

to Gideon's challenge with a hodge-podge of systems. Many juris

dictions established public defender systems for the first time. 

Others continued to appoint private lawyers to handle felony cases 

for indigents. much as they had done in the few capital cases where 

counsel had been provided before Gideon. 
The proble!ll of dev;,sing an adequate system for providing 

defense counsel for. the poor has grown over the years as subsequent 

mandates of the U.S. Supreme Court have greatly expanded the need 

for qualified lawyers to handle the defense of indigent criminal cases. 

First, the range of cases involvil":oiI the need for counsel has increased, 

particularly as a result of the landmarJ~ Argersinger decision requiring 

the provision of counsel in misdemeanor cases involving ~he loss of 

liberty. Secondly, the amount of work that attorneys were required 

to do was expanded when the Supreme Court held that 'attorneys were 

expected to provide representation at various stages of the criminal 

case beyond the trial itself. And third, the rate of crime continues 

to rise. As a result, the costs of providing representation have 

skyrocketed. 
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To further exacerbate the problem, costs are often the greatest 

in areas which have the least ability to afford them. Since indigent 

defense in most parts of the country is financed by county treasuries, 

the result is often that the counties having the largest amount of 

poverty-related crime also have the lowest tax base. This problem 

is particularly troublesome when one considers that the Argersinger 

decision alone may be responsible for increasing the state's burden 

to provide counsel from the earlier quota of approximately 600,000 

felonies to an addi tionaJ. potential of 2 million misdemeanors per 

annum. 

That situation has led to solutions which have become part of 

the problem. Expanding caseloads in Missouri caused a breakdown of 

the system when assigned counsel funding ran out midyear, and one. 

judge decided to draft untrained lawyers on the government's payroll 

to fill the gap. In Washington, D.C., one judge ruled that all per

sons charged with misdemeanors in his courtroom must be dismissed 

because no more funds were available to pay appointed lawyers' . 

A survey published in 1973 by the National Legal Aid and 

Defender AssociationLpointed out the failure of state and local 

governments to meet Supreme Court mandatas, particularly in the 

area of misdemeanor representation. The National Defender Institute 

has recently uncovered evidence that the criminal court dockets in 

a number of jurisdictions show a dearth of appointments in misdemeanor 

cases, even where imprisonment was imposed in violation of Argersinger. 

Part of the difficulty in providing adequate, cost-effective 

indigent defense services relates to the lack of knowledgb on the . . 
part of county boards and other policymakers regarding legal defense 

systems. With only a few exceptions, organized defense systems in 

the united States are only twenty years old. Furthermore, studies 

indicate that approximately two-thirds of U.s. counties still lack 

an organized system for providing defense services to the poor. As 

a result, many areas of the country are seeking to revamp their 

methods for delivering these services to ensure that effective ser

vices can be provided at the lowest cost to the public. 
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t f m the matter of direct There are a number of factors apar ro 

costs for hiring lawyers which policy-makers must consider in select

Some of these factors impact on cost in ing a legal defense system. 

. h blem of ensuring that For example, there 1S t e pro an indirect way. 

the system provides for effective representation. 

The great majority of attorneys in the U.S. practice exclusively 

in the area of civil law, and, as Chief Justice Bur~er has often 

decried, lack expertise in the increasingly complex field of criminal 

law. This leads to major problems in the system. Not only may it 

produce unjust outcomes for defendants; it 

costs to society when cases are appealed. 

may also result in increased 

Moreover, the lack of 

part of these attorneys may result in higher assigned abili ty on the 

counsel costs due to the need for.the novice to spend more time in 

would be necessary for the skilled c~iminal law preparation than 

practitioner. 

Delay~ in 

expense to the 

court dockets may ultimately result in a4ditional 

taxpayer' in jurisdicti9ns which, because they have 

failed to estab~ish a workable system, find that there are not enough 

. tm t when courts experience private attorneys available for app01n en 

a large influx of criminal cases. 

d t also .help to dictate the type of U.S. Supreme Court man a es 

system that may be established. For example, the high court held 

in Hol16way v. Arkansas that a public defender may not represent 

. . t ts As a result, the two co-defendants who have conflict1ng 1n eres • 

private bar may have 

prior to Holloway. 

a greater role to play than was anticipated 

The foregoing do not exhaust the types of problems inherent 

in a governmentally provided scheme for indigent defense services. 

Other concerns include political and judicial interference, both 

.. ~n both the appointment process and the repreovert and imp11C1t, 4 

sentation afforded; delays in commencing representation which are 

loss of important rights during interrogation, responsible for the 

. and widespread client dissatisfaction line-ups, and bond hear1ngs; 

with counsel. Examples have been cited of judges who avoid re-

attorneys who file pre-trial motions and of those who appointing 

4 

use the appointment process as a source of political patronage. While 

these examples may not represent the majority of judicial appointments, 

any system which is designed for providing services to the public must 

avoid the potential for abuse as well as the appearance of impropriety. 

What options, then, are available to those who must plan for the 

operations of a criminal justice system? What systems have been 

employed in the United States to provide legal defense services, and 
how do they compare to one another? 

The present study was Commissioned by the National Institute of 

Justice, u.s. Department of Justice, to examine the various models 

of defense systems that employ the services of private lawyers as 
Opposed to full-time defenders. 

The role of the private bar in providing legal assistance to 

the criminally accused has been recognized. in national standards. 

The American Bar Association has urged that, "The legal representation 

plan for each jurisdiction should provide for the services of a full

time defender organization and coordinated assigned counsel system 

involving substantial participation of the private bar. ,,2 The 

National Advisory Commission on Criminal Justice Standards and Goals 

has proposed that, "Services of a full-time public defender organi

zation, and a coordinated assigned counsel system involving substan

tial participation of the private bar, should be available to each 
jurisdiction ••• ,,3 

In its survey, the National Legal Aid and Defender Association 

reported that in 2,227 counties representing over a third of the 

nation's population, indigent defense services were provided through 

'the appointment of lawyers in private practice.4 Even in jurisdictions 

employing some form of defender system, lawyers who spend much of 

their time in the private practice of law are often used. For example, 

in a 1975 study funded by the Justice Department, researchers found 

that 46% of all defender agencie~?f¥Ir~g on a part-time director, and 

that 38% of those surveyed use part-time staff attorneys.S 

Notwithstanding the widespread use of lawyers who spend all or a 

large portion of their time in private practice to provide defense ser

vices for the poor, there· has yet been no comprehensive examination of 

the role of the private bar in indigent defense .. The present research 

has undertaken to examine the use of "private bar systems" from a 
national perspective. 

. ...,....--....,.....-.-.. -.~. 
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techniques, the present study attempts Through use of research 

f i on the benefits, pol~cy-makers with practical in ormat on to provide ... 

and costs of both traditional assigned counsel programs limit a tions, 

alternatives now in use ac and also the various ross the country. 

re visited in Twelve counties throughout the United States we 

the course of this research. o were conducted In six sites, interv~ews 

to prepare descriptive reports about the which enabled the researchers 

operations of those systems. Among these six sites were some which 

contained innova ~ " tOve" features that may bear replication in other 

j urisdic tions. 

in-depth studies were conducted for In the six other sites, 

the of enabling the research purpose .team to scientifically compare 

Data were collected and analyzed about 

a variety of indicators of the 

ki g Using six to aid future policy-makers in their decision-ma n. 

sites allowed the researchers to draw tree h sets of scientific 

I In addition to the comparisons between defense system mode s. 

statistical data, in-person interviews wer collection of e conducted 

o ) better interpret the statistical which al1.owed the researchers to: a 

first-hand understanding of how well each system data; and b) convey a 

works. 

h systems that were revealed by Before proceeding to describe t e 

the present define the types of indigent research, it is essential to 

First, let us define defense systems that exist in the United States. 

i s the one type of system that the full-time defender system, which 

was excluded from this study. 

FULL-TIME DEFENDER SYSU'H: A public or private, non-profit 

5 

The director employing full-time, salaried staff lawyers. 
agency " bl

o

" 

d The agency may be a pu ~c of the agency may be appointed or electe • 

defender office or a pr~va e Such as a non-profit defender " . t" organization 

or a legal aid society. corporation 
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The following types of systems all fall under our rubric of 

"private bar indigent defense systems," and therefore, are included 
in the SCope of the present research: 

PART-TIME DEFENDER SYSTEM: This is identical to the "full-time 

defender system" except insofar as the lawyers engag;e in priVate prac

tice and therefore allocate only part of their time to providing 

representation for ~e poor in criminal cases. La~yers working in a 

part-time defender office mayor may not be prohibited from representing 
their private clients in criminal cases. 

CONTRACT DEFENDER SYSTEM: Contract(s) between a governmental unit 

and one or more priva~law firms to provide all or a portion of the 

indigent criminal defense representation in a given jurisdiction. This 

differs from the par~-time defender system in that the lawyers are not 
government employees, but are ~Ployed'airectlr 

by the private law firm(s). This definition excludes contracts 

~ith nonprofit defender agencies having full-time lawyer staff and 

contracts with a bar association to administer a coordinated assigned 

counsel program, as those organizations Would be best characterized 

as a full-time defender system and a coordinated aSSigned counsel 
system respectively. 

COORDINATED ASSIGNED COUNSEL SYSTEM: A coordinated assigned 

counsel system uses private lawyers who are paid a fee for each case 

handled. They are appointed from one or more lists, and the appoint

ments are generally made in rotation. The aSSigned counsel list(s) 

is under the control of an administrator. Some of the activities 

involved in "coordinating" the system may include: reconunending 

appointments to judges or actually appOinting individual attorneys 

to handle cases; reviewing attorney fee VOUChers, providing back-

up services for assigned lawyers, making perfunctory court appearances, 
and monitoring attorney performance. 

AD HOC ASSIGNED COUNSEL APPROACH: This approach inVolves th'e 

random appointment of private lawyers on a case by case basis. There 

is no systematic method of appointment or coordination of attorney 
services. 
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The following matrix shows the sites where in-depth research 

was conducted to compare cost and quality indicators in six u.s. 

jurisdictions. 
Table 1 

MATRIX OF SYSTEM TYPES AND JURISDICTIONS 
iBerrien, MI Saginaw, MI Summit, OH Montgomery, OH JoDaviess,IL 

Contract 
Defender 

Ad hoc 
Assigned 
Counsel 

Coordinate 
Assigned 
Counsel 

Part-time 
Defender 

~ 

X 

X 

X X 

X 

The two ad hoc assigned counsel jurisdictions studied differed in 

one major respect. Boone County, Illinois employed the random assignment 

of counsel as its exclusive mode of providing representation. This is 

perhaps not surprising for a jurisdiction of approximately 28,000 persons. 

On the other hand, Summit County, Ohio, a jurisdiction boasting some 

525,000 persons, employed a "mixed" system whereby a substaneial portion 

of the indigent criminal cases was handled by a full-time defender system. 

Thus, the in-depth aspect of this research encompasses both a "pure" and 

a "mixed" ad hoc assigned counseL system. 

In addition, site visits were made to the counties of Albany, 

New York (part-time defender system), Onondaga County, New York 

(coordinated assigned counsel system), San Mateo, California (coor-

dinated assigned counsel system, Santa Clara, California (coordinated 

assigned counsel system), Alameda, California (coordinated assigned 

counsel system), and San Francisco, California (coordinated assigned 

counsel system) . 

Boone,IL 

X 
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With the exception of the California site visits which took 

place i,n 1982, all of the on-site work was conducted during 1983. 

However, because of the necessity to study court cases which had 

proceeded to conclusion, most of the statistical data compiled 

relates to 1981 and, in some cases, to 1982 as well. Detailed 

information on the data'included is found in the Report of 

Methodology, Volume 3 of this study. 

Tables 2 and 3 which follow present an overview of the 

characteristics of each of the counties visited and of the 

salient features of the particular indigent defense systems in 

each jurisdiction. 
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BERRIEN, MI. 

SAGINAW, MI. 

MONTGOHERY,OH. 

SUMMIT, OH. 

BOONE, IL. 

JO DAVIESS,lL. 

ALBANY, N.Y. 

ONONDAGA,N.Y. 

SAN MATEO,CA. 

SANTA CLARA, CA. 

ALAMEDA, CA. 

SAN FRAN. CA. 

'j 

Table 2 
MATRIX OF SITES VISITED BY COUNTY CHARACTERISTICS 

popl 
01 

sqmi 
Crime Bar Method of Area % below 10pOp. pop. 'l, per r.ap. Extent of 

Population ~8g:600S.t2e County Admin. (sq.nii.) poverty 
%blaek ,~&~~jp-~~-,-~~~~- _=~~m~_ 0,_ c t ~ __ ~~~~~~~~~_~ 

County Board Separ.admin. 
171,276 6,905 231 appts.County 580 9.6 14.5 4.5 294 43.2 $4,313 for. Fel&r-lisd; 

Coordinator ---_. L...-<lll_l....lo_catn._ 
No staff ad-

228,059 7,767 309 min. besides 814 7.7 15 3.8 278 38.8 4,506 same as above 

Controller 
County Comma Separ.admin. 

571,697 7,442 988 appts.County 465 6.1 16.5 -6.0 1,280 38.0 4,902 [or Fel&Misd; 
Administratr ~pvrl 1m::atns 
Elected 

524,472 6,346 1,150 County 408 6.3 10.8 -5.2 1,311 39.7 4,914 same as above 

Executive 
County Board unified ets. 

28,630 24 appts.Admin. 283, 6.6 30 12.5 01.5 
Coordinator 
County Board; 

606 same as above 22,965 20 no staff admin. , 7.8 5 8.1 37.9 

Elected County 16 M.ct. loci 
285,909 3,493 1,100 Executive 526 5.9 6.6 -.3 547 15.6 5,034 2 ets.w/Fe!. 

-jllri <:,1 

Elected Coun~y 29 M.Ct. 10c; 
463,324 5,682 1,011 Executive 794 6.6 6.5 -2.0 595 26.6 4,691 2 ets. wiFe!. 

; risd. 

588,164 447 6.9 5.5 1316 

1,295,071 ~,174 3.4 21.6 1103 

1,105,379 1,090 18.4 3.2 1014 

678,974 45 12.7 -5.1 5,110 

L.J ..'~ ') 
-,~, .. , 

, , 
\ 

.. 
• 

" 
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BERRIEN, MI 
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SAGINAW, Ml. 

MONTGOMERY,OH. 

SUMMIT, OH. 

BOONE, !L. 

JO DAVIESS,IL. 

ALBANY, N.Y. 

ONONDAGA,N.Y. 

SAN MATEO,CA. 

SANTA CLARA,CA 

ALAMEDA, CA. 

SAN FRAN., CA. 
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Table 3 

l-fATRIX OF SITES VISITED BY IND~Q.~NT DEFfi:.t!~_E SYSTEt-1 ~~"ARA~!~I~J;.S~1.CS 
WI E t t St t' S t 10 X en raL- Fonnal uppor' % of . I t \ 0 1.111 r,n 

System How Hires of Priv. ficatn Train- Honit- Services Maximum Cost/ cases 
Type Admin- Admin- Fee Bar Par- of lists ing oring Provided Fees Case handled by 

isterd istrator Type ticiQatn To A.tl.Y~llowe~ Jri v .. bar 
Priv. County Annual Small clerical 11397 ,~ 

Contrac t Law Board Budget Group N/A NO NO only N/A Fe~Ony All cases 
Firm (law firm) $4 /W" 

$262/ Coord. AlC County Fel: by 1/4 Assigned Adm~:r: Bd. w/ event; of NO NO NO NO None Felony All cases 

Counsel Ct.inQut M:$30/hr. bar $158/M --
Hybrid Court Flat fee 1/4 of Entry $1,OOO/Fel $331/ 60% fel.; 
Coord. w/asst. Court + hourly bar 

YES level NO NO SOO/Mis Felony only con-
AlC of p.d. -.---- QD1~ flict misd. 
Mixed Hourly 1/6 of $500/Fel $2R8/ Almost all 
Ad Hoc Court NIA $301$20 bar NO NO NO NO $300/Mis Felony fel. cases; 
Alc no misdem. 
Pure "Reason- 1/5 of. $293/ 
Ad Hoc All cases 
Ale Court NIA able" IJar NO NO NO NO None Felony 

bOUl:l~ 
I ~121 /M 

Part- Public Annual 1 p.d. $249/ All cases time Defen- Court Budget + 1/4 for N/A NO NO NO NIA Felony 
Defender der conflicts $80/M 
Part- Public COUl1ty Annual Small clerical All time Defen- Board Budget N/A NO NIA cases 

Group & invest. 
Defender der h~~d. ofc} 
tiixed AlC Bar Hourly 1/5 of YES YES YES NO $750/Fel All fel. ; 
Coord. Adm'r + Assn. $25N15 bar $500/Mis no misd. 

Jl/..C_ -. - CQU[t 
Coord. AlC Bar Activity 1/6 of YES YES 1(ES YES None $179 All cases Assigned Adm'r Assn. fees + 
Counsel $3S_$40/hr.bar average 

Hi xed AlC County Activity 1/10 of YES 
Conflicts 

Coord. Adm'r Bd. fees YES YES YES None only 
A/C 

bar 

Mixed Bar Bar Activity S% 
YES 

Conflicts 
Coord. Refer. Assn. fees for YES NO YES None only 
Alc Mm'r conflicts 
Mixed Bar Bar Fel:hourly, 5% NO NO None (est. ) Conflicts 
Coord. Refer. Assn. $36&$24/hr. fo~ 

NO $651/F only 
Alc Adm'r M:activity cohflicts $217/M .-

"The Berrien County cost data does not include certain overhead costs. However, these costs are 
estimated to run no more than $5/case. 
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This report is divided into three volumes. This, first, volume 

contains a complete descriptive report of all of the sites visited 

and information contained. For the six sites where in-depth studies 

were conducted, there are Profile Reports. These contain, for each 

site, a detailed description of the operation of the indigent defense 

system, a statistical analysis of objective data gathered about cases 

handled by assigned and retained counsel, and an analysis of costs. 

Volume I also contains the statistical comparisons that were 

made between the three sets of in-depth study sites. One chapter 

compares the docket study data and a second chapter compares the 

cost data. The volume concludes with the findings that were drawn 

from the study. 

Volume II consists of a Policy-Makers' Report which presents 

the. highlights of Volume I and draws conclusions about the implica-

tions of those findings for those having the re$ponsibility to design 

and fund future programs for providing defense services. 

The final volume consists of a detailed report of the method-

ology used in conducting the research. It includes a copy of all 

instruments (interview questionnaires, docket study coding forms, 

etc.) used in the study. 
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Goals (1973) Courts, Standard 13.5. Washington, 
D.C.: Government Printing Office. 

5. Singer, S. and L h ( 
. ync , E. 1983) "Indigent Defense Systems: 

Character~stics and Costs" The D f 
e ense Counsel. W. McDonald Ed. 

Sage Publications. ' 

4. Supra, note 1. 
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PART I 

THE MONTGOMERY COUNTY, OH~O HYBRID 

COORDINATED ASSIGNED COUNSEL SYSTEM 
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CHAPTER I 

PROFILE OF THE MONTGOMERY COUNTY, OHIO HYBRID 

COORDINATED ASSIGNED COUNSEL SYST&~ 

The Environment of the Indigent Defense System 

Settled in 1796, the area that is now Montgomery County was 

attractive to settlers because of its fertile farmland and abundant 

water supply. Many flatboats travelled the Great Miami River to 

and from the Ohio River. In 1929, the Miami Canal was extended to 

Dayton, bringing with it a means for fast, economical travel to and 

from large centers along the Ohio River. 

Located in Southwestern Ohio, Montgomery County, with its 571,472 

persons. is the fo~rth most populous county in the state. I~largest 

city, Dayton, which comprises over a third of the county's population, 

boasts 199,917 persons. The county has a land mass of 465 square miles 

with a population density of 1,228 persons per square mile. The popu-

lation is 82.4% white, 16.5% black, and 1% other minorities. 

Three elected County Commissioners preside over county government, 

sharing responsibilities with eight other separately elected officials: 

the Clerk of Court, Coroner, Engineer, Prosecuting Attorney, Recorder, 

Sheriff, Auditor, and Treasurer. The county's chief executive, the 

County Administrator, is appointed by the County Commissioners. 

While slightly below the national average in its rate of unemploy-

ment, the area has not been as hard hit by the recession as some of the 

counties examined. Per capita income stood at $7,743, while effective 

buying income for the median household in 1981 was $23,296. The Dayton 

area showed an unemployment rate of 9.3% in November of 1981, ~"hich ~"as 

three percentage points better than the Youngstown area and 1.5 points 

lower than the average for the state. 
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The City of Dayton has approximately 800 manuf~cturing plants 

which distribute over 1,000 products. Its major products include 
I 

aircraft, automotive parts, air conditioning, cash registers, printing, 

and business forms. However, only 26% of Dayton's employees are en

gaged in manufacturing; the majority of workers are employed in 

services, government, and retail sales. 

The 1983 total county buqget comes to $183,118,860, of which 

17% was spent for "law enforcement and justice." Among other costs, 

this includes $3.5 million for the prosecutor's office, $1.1 million 

for public defender services, and $405,000 for assigned counsel. 

The county receives state aid to defray part of the cost of 

both public defenders and assigned counsel. During 1981, the c~unty 

received $182,371 for public defenders and $149,086 for assigned 

counsel from the state. The 1981 county appropriation for public 

defenders was $752,411 and expenditures were $711,669. Payments to 

assigned counsel were $455,758 in 1~81 and $341,052 in 1982, while 

$405,000 was-budgeted for 1983 appointments. 

The Montgomery County Bar Association has approximately 1,200 

lawyers of whom about 800 were in the private practice of law. In 

1975, census figures showed a crime rate of 7,442 crimes per 100,000 

population. Over 10,000 misdemeanor cases were ,filed in the Dayton 

Municipal Court during 1981, while 2,345 felony cases reached the 

Montgomery County Court of Common Pleas that year. 
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The Criminal Justice System 

The Courts 

There are two levels of courts in Montgomery County: the lower 

courts, which are the Municipal or District Courts, and the upper 

court, which is the Court of Common Pleas. The lower courts have 

criminal jurisdiction over all ordinance violations and misdemeanors 

and conduct preliminary hearings in felony cases. The Dayton 

Municipal Court has 5 judges who hear both criminal and civil cases. 

The Court of Common Pleas, in its General Division, has ex

clusive jurisdiction over felonies after the preliminary hearing 

3 

stage. There is a Court of Common Pleas in each of the state's 88 

counties. The General Division of the Montgomery County Common Pleas 

Court has 9 judges who hear both criminal and civil matters. Each 

Common Pleas Court is independent of the o~hers in that there is no 

centralized administration in the state, but each has its own Presiding 

Judge. 

Judges in the Dayt0IJ. Municipal Court earn $50,750 per year, while 

Common Pleas judges earn $55,000 per year. 

The Criminal Justice Process 

All felonies must be prosecuted by way of indictment unless 

indictment is waived; only if indictment is waived can a felony pro

ceed by way of information. If the defendant is indicted prior to 

the preliminary hearing, no hearing will be held. However, preliminary 

hearings are required in all other felony c~ses unless the defendant 

waives the hearing in writing. Where there is no waiver and the de

fendant is in custudy, the preliminary hearing must be held within 

5 duys of arrest (Rule 5, Ohio RCP). 

-------' ."-~- .. 



~---~- ~--- ---,----- -- --.-- .. _--------

[ 

, {-.. r . 

r 
r 

L 

[ 

[ 

[ 

4 

There are two stages of a felony case which take place in the 

lower (Municipal) court -- the Preliminary Arraignment and the 

Preliminary Hearing. If probable cause is found at the Preliminary 

Hearing, then the case is bound over to the Court of Common Pleas 

where the felony Arraignment takes place. 

The Montgomery County Court of Common Pleas has adopted a 

Court Management Plan with the goal of shortening case processing 

time to 45 days from arrest to trial. At the time of the preliminary 

hearing in Municipal Court, the prosecutor serves notice of the time 

for the central arraignment in the Court of Common Pleas;'central 

arraignments are held twice a week. 

At arraignment in the Common Pleas Court, the prosecutor is 

supposed to give the defense an "information packet" consisting of 

discovery material. Reciprocal discovery is triggered by the 

defense's acceptance of the information packet. A pre-trial con-

ference date is included in the prosecutor's packet; the scheduled 

date is within a week of arraignment. 

This is followed shortly by a "scheduling conference";" which 

is a court date to report on the pretrial conference. Once the 

scheduling conference is held, the felony case is not to be disposed 

of by any other than the indicted charge. This process is intended 

to eliminate last minute plea bargaining. 

This system attempts to set cases for trial within 2 weeks of 

the scheduling conference, although that does not necessarily occur. 

Pretrial Release and the Use of Bail Bondsmen 

Bondsmen are rarely used in Montgomery County. The courts 

make liberal use of 10% bail and often employ release on personal 

recognizance. (See Rule 46, Ohio Rep.) 
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The Department of Pre-Trial/Community Services of the Dayton 

Municipal Court has a staff of three h w 0 provide bond recommendations 

and community services supervision. Each day, counselors obtain 

information on all arrested persons booked in the City Jail on 

felony or first-degree misdemeanor charges and make a bond recommenda

tion to the arraigning judge. The rd· i ecommen at10n s based on verified 

information, including the person's prior' record and history of 

appearing for court. 

Using the verified information obtained, the counselors will at 

times recommend that the accused be released to the department's 

supervision and counseling prior to trial. 608 defendants were 

released on a personal recognizance bond to the d epartment's super-

vision in 1982. In dditi 236 d f a on, e endants were released on 

recognizance without supervision. 

The Department projects that if all 844 defendants released had 

spent an average of 7 days in jail awaiting their court date at $33/day, 

the cost to the city and co t ld h un y wou ave been $194,964. 

In the upper court, the C Li ourt aison Division of the Adult 

Probation Department interviews d f d e en ants and makes recommendations 

regarding conditions of release t th o e arraigning Common Pleas judge. 

Those defendants who are . g1ven conditional release are supervised by 

Adult Probation staff. 

However, notwithstanding the i t f ex s ence 0 pre-trial t'elease programs 

at both the Municipal and Common Pleas Court levels, our statistical 

study showed that 25% of assigned ~ounsel clients and 10% of retained 

counsel clients remained in jail pending case ,disposition. 
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Probation 

The Montgomery County Adult Probation Department has 25 probation 

officers for 2300 pending cases. In addition to their caseload, 

each officer conducts six to eight pre-sentence investigations each 

month. The probation department relies upon counsel for the defen-

dant to develop dispositional plans for their clients and to make 

contacts with social service agencies. 

The Probation Department solicits information from defense 

counsel for their pre-sentence investigations on a special form 

designed for that purpose. They request input regarding infor

mation that is relevant to sentencing and they ask for defense 

counsel's recommendation for conditions of prob~tion. 

The Prosecution 

There are 27· full-time attorneys on the staff of the Office 

of the Montgomery County Prosecuting Attorney who handle trial 

level felonies in the Montgomery County Court of Common Pleas. 

In addition, the office has 5 prosecutors in the lower (District) 

courts outside of Dayton who handle misde~eanors and preliminary 

hearings in felony cases. The office also has 3 prosecutors who 

handle juvenile delinquency matters, 3 felony appeals attorneys, 

and 2 consumer fraud attorneys. This comes to a total of 40 full-

time attorneys in all. 

The 40 attorneys do not handle misdemeanors in the Dayton 

Municipal Court. These are handled by a separate office. 

In addition to the various police and sheriff's personnel 

who provide investigatory information to the prosecution, the 

Montgomery County Prosecuting Attorney's office employs 8 staff 

investigators. 
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While the office tends to be moving toward vertical 

representation, 
separate attorneys presently handle h 

t e grand jury, preliminary hearing, 
a~d trial stages of a felony case. 

The total 1983 budget for the office l.'S 
$3,509,460; this supports 

119 full-time and 126 total Positions. 

The Indigent Defense System 

The Ohio ~ndigent Defense System 

In accordance with Ohio law (Ohio 
Rev. Code, Ch. 120)~ Ohio 

counties have th 
ree options in providing defense services to the 

indig~nt accused: 1) a county bli d f 
' pu c e ender system; 2) a jOint 

county public defender system whereby counties share defender 

services; and 3) a 'd 
. n assl.gne counsel system. They may also utilize 

a combination of those models. 
In those counties which elect to 

establish a public defender 
system. a County Public Defender 

COmmission must be formed. 

Montt,omery County has 1 d 
e ecte to form a public defender office , 

and also el.~ploys a coordinated assigned 
Counsel system with coordina-

tion being, performed partially by the courts and partially by the 

defender office. 
The functions of the defender system and the coor-

dinated assigned Counsel system are intertwined. 

The defender office handles h 
t e early stages of every indigent 

felony case in the county except for those 
which present a conflict 

of interest for the office. 
Approximately 60% of the felonies 

originally processed by the defender office are 
subsequently assigned 

out to appointed counsel. 
Forty percent of the felonies remain 'with 

the defender office. 
In addition, the defender office handles the 

indigent misdemeanor 
cases throughout the county, 
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Because assigned counsel rarely handle an appointed case from 

the very beginning, the coordinated assigned counsel program in 
I, 

t~ 
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Montgomery County can best be described as a mixed, or "hybrid" system. 

This system could not be replicated in any jurisdiction lacking a staff 

[ attorney component. 

OJlfice of the Montgomery County Public Defender 

[ r 
i , As previously noted, this office handles all indigent misdemeanor 

cases in the county and 40% of the indigent felonies. In addition, 

[ it provides representation in juvenile delinquency cases, parole and 

[ 
probation revocation matters, extradition cases, and appeals. 

The staffing of the office is as follows: 16 full-time trial attorneys, 

[ including the director, 2 full-time appellate attorneys, 8 secretaries, 

2 investigators, 3 intake workers, and a half-time business manager. 

[ One/tenth of one investigator's time is used in assisting appointed 

counsel, who use the person about three times each month. 

[ All representation provided by public defender attorneys is 

[ 
vertical; that is, they handle a case from beginning to end, except 

where a felony case is referred out to assigned counsel after the 

[ 
The percentage of felony cases to be handled by the office is 

preliminary hearing. 

[ negotiated with the judges. 

The office is governed by a Public Defender Commission in 
, 
[ accordance with state law. The Commission is composed of five persons; 

[ 
2 are appointed by the Presiding Judge, while 3 are appointed by the 

county board. They review the budget request prepared by the public 

[ defender and submit it to the 'county board. 
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Operation and Administration of the Coordinated Assigned Counsel Program 

As previously noted, assigned counsel are generally not employed 

to handle indigent misdemeauor cases. The only exception is when a 

case represents a conflict of interest for t'ne publl.·c defender's office. 

In those instances, the individual lower court J'udges make the appoint-

ment on a random basis. 

Thus, all of the discussion of the assigned counsel system in 

this report relates to tt di d ~e coor nate assigned counsel system admin-

istered by the felony court with some assistance by the local defen

der agency. 

The assigned counsel system is under the administrative control 

of a strong chief judge of the felony court. Various court employees 

perform the daily ministerial duties of running the program, but the 

chief judge maintains the ultimate authority. 

The task of appointing lawyers for the average felony case falls 

to a clerk who reports indirectly to the Court Administrator's office, 

as described below. The judges set the attorney fee schedule, with 

the approval of the County Board. A f ttorney ees in individual cases 

are screened by the C t Admi . our nistrator's office, with a possible 

appeal and review by the judge before whom the case was heard. The 

budgetary allottment for the assigned 1 counse system is proposed by 

a committ~e of juages. 

.. '" 

• 
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The coordina ted assigned cOlmsel program in Hontgomery County 

is rer,pnnsit)le for handling the majority o~~ indigent felony cases. 

rhe indigent felony cases comprise 75% to 80% of the court's total 

felony caseload. 

There is no formal supervisory structure or monitoring system 

for assigned counsel performance. The judges maintain their inherent 

authority to expel an attorney from the assignment lists, but no one 

can recall any specific instance when that was done. However, the 

chief judge reserves the right to determine which attorneys are per-

mitted to handle the most serious cases, and individual judges decide 

which of a list of 5 attorneys is appointed to handle a very serious 

case coming before them. 

The public defender office helps out in cases which are ultimately 

referred to appointed counsel in 'two major respects: making initial 

eligibility assessments and providing representation at the lower court 

stages of a felony case. Their work is detailed below. 

Case Entry; Duties; Early Representation 

Early provision of defense services in appointed counsel cases 

is accomplished by relegating this function to the public'defender's 

staff. The following is a detailed account of the early entry services 

provided. 

The defender office has 3 intake workers. Every week-day morning 

at 7:30 a.m., an intake worker from the defender office arrives at the 

jail and checks the jail log to identify new arrestees. The intake 

worker then proceeds to interview each new arrestee and fills out the 

following 'forms: a financial inquiry; an affidavit of indigency; an 

authorization for release of information; a case activity report; and 

an intake/referral form. The worker also: files the affidavit of 
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a~ns rap sheets from the police records 
department, briefs th d 

e efender attorney on the I" . c ~ent, and sits in 
court in order to obtain and note the 

and case number on the intake f orm. 

date of the preliminary hearing 

from custody are interviewed by 
Defendants who have been released 

the intake worker in the courthouse 

on the date of their first arr,aignment or 
in the defender office. 

The defender lawyer does not conduct • 
any initial interview with 

a person arrested on a felony ch 
arge until after the arraignment. 

The first time that the lawyer 
sees the defendant" is in the courtroom 

after a quick briefing by the intake worker. 
The defenders provide 

representation to all indigent defendants at 
the arraignment stage. 

Unless the defendant waives Ii 
a pre minary hearing, the hearing 

is scheduled for n.o later th 5 d 
an ays fo~lowing the arrest for a 

defendant who is in custody or no later than 15 days after arrest for 

a defendant who is not in custody. 

After the arraignment, the defender will conduct an initial 

interview with the defendant. I 
n approximately 10% of the cases, 

the defender's office wili also conduct some 
investigation prior to 

the preliminary hearing. I 
n some cases, the defender agrees to 

waive the preliminary he i if h 
• ar ng t e prosecutor agrees to reducing 

the defendant's bond. The defenders h d 
an Ie all pr~liminary hearings 

for indigents charged with f 1 
e onies; however, preliminary hearings 

are waived in 20% to 30% of their cases. 

'. ii 
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Notwit stan 1. h d 'ng the procedures institute d for careful jail 

k r there were com-defender office's intake wor e , checks by the 

sufficiently early entry by lawyers plaints about the lack of 

heard in severai quarters. A jail official complained that the 

defendants do not see any til after arraignment. attorney un The 

arraignment is often two days after arrest, and in 

get lost in the j ail system defendants seem to and 

some cases, 

are not arraigned 

Two inmates who were interviewe for 3 weeks. d complained about the 

lag time until their first interview. In one case, the first inter-

view took 7 while in the second, there days from the time of arrest, 

, ty jail for 3 defendant had been in coun _ was no interview until the 

Sa 

An attorney who handles to 4 weeks. appointed cas~s complained that 

public defender, the defe~der's of r-ne cases referred from the in most ~ 

waiting until after the arraignment policy of 
, 

resulted in the clients 

statements to the police. 
already giving h defender office will refer 

h preliminary hearing, t e Following t e 

about 60% of the felonies to the court for assignment of appointed 

counsel. i to which cases The defender office makes the decis on as 

are assigned to the b ed upon their own appointed counsel lawyers as 

cases which consume too much office's caseload and logistics. Also, 

murder cases, may be delegated to staff time, such as aggravated 

appointed counsel, thus d el component to allowing the assigne couns 

valve for the defender system. serve as an overflow 
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will be an automatic plea; or c) they will be unable to provide vertical 

9 
The public defender office uses a I-page Felony Case Evaluation 

Report form to help them in determining which cases to give away, 

They keep the case if: a) there is a good issue to be tried; b) there 

representation (keep the same lawyer on the case). In addition, they 

will assign cases out to the private bar if there is a peak period of 

case activity, e.g., when theTe is a massive "drug bust" by the police. 

Selection and Assignment of Appointed Counsel 

All felony apPOintments of counsel are made by the Presiding 

Judge of the Court of Common Pleas with the assistance of the court's 

Assignment Commissioner, who works under the supervision of the Court 

Administrator. The Assignment COmmissioner's office's primary duties 

relate to docket control; the assignment of counsel is an additional 
responsibility. 

All attorneys are eligible to participate in court appointments 

to indigent criminal cases. However, an attorney wishing to be 

placed On the assignment lists must fill out an application form and 

attend a two-day seminar sponsored by the bar association. 

However, not every attorney can be appointed to handle'a given 

case. Felonies in Ohio are' classified as 1st, 2nd, 3rd, or 4th 

degree felonies, and the attorneys are categorized accordingly. While 

others are placed On all of the lists. 

some attorneys may only be qualified to handle 4th degree felonies, 

Classification of attorneys for the lists is performed by the 

Presiding Judge. In the event tha,t an attorney wants to move into 

a higher category, he or she must see the Presiding Judge. 
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The designation of attorneys to handle court-appointed cases 

is done by a clerk in the Assignment Commissioner's office. Lawyers 

are assigned from the lists in rotation by the clerk. However, in a 

commissioner will give 5 names murder case, the assistant assignment 

'11 make the final selection. to the judge, and th~ j udge w~ 

weeks. 

given a case once every 4 to 6 Each attorney on the lists is 

busy When contacted must wait until their Attorneys who are 

turn comes around again. 
, 

The office has no procedure for keeping track of an attorney s 

pending appointed caseload, since they are not notified when a case 

However, a lawyer will generally receive only has been closed. 

about 12 appointments per year. 

While most of the people interviewed felt that the assignment 

i one J'udge stated that if one of the system was fair and objact ve, 

" ld not be appointed to another case. lawyers was "a pain, he wou 

Another observer pointed out that aome judges don't want certain 

court, but that mGst of the favoritism~ad been lawyers in their 

eliminated by use of the Assignment Commissioner system. 

In murder cases, the court has a greater degree of involvement 

in the appointment system. According to an attorney who accepts 

k t the appointments in murder cases. appointments, "non-boat roc ers ge 

h h won't appoint attorneys ~vho One of the appointing judges said t at e 

"file too many motions" in a murder case. 

. in the appointed counsel There are 221 attorneys who partic~pate 

approximately 1/4 of the practicing system for Montgomery County, or 

bar. some 30 lawyers have removed their During the past two years, 

No attorneys have every been renames from the appointment lists. 

involuntarily as far as any of the respondents moved from the lists 

could remember. 
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In addition to handling appointments of private lawyers, the 

assistant assignment commissioner processes appointments made to the 

public defender's office. She simply offiCially assigns to that 

office the cases that the public defender has indicated that they 

are willing to accept. 

The clerk who performs these duties is a non-lawyer who has 

had some college education. Approximately 35% of her time is devoted 

to indigent appointments. Until recently, the assistant assignment 

commissioner spent 50% of her time on these duties; however, her 

duties were changed to remove the processing of fee vouchers from 

her bailiwick. 

Fee Processing 

Fee processing is now performed under the direct supervision of 

the Court Administrator. This change occurred due to complaints from 

appointed counsel concerning the previous system. A major outcry 

arose from the bar when the system was changed from an hourly to a 

flat rate fee structure. Many of the attorney' bills were being re-

duced by the Assignment COmmiSSioner's office because of the change 

in fee structure, and the attorneys were not learning of the reduction 

in their bills until they received a check some 2 months after they 

had submitted them. 

Under the new system, once attorneys submit their bills (which 

must be done within 30 days of cloSing a case), the Court Administrator's 

office notifies the attorn~y immediately by telephone if his or her 

bill is to be cut. This gives the attorney an opportunity to discuss 

the bill or possibly appeal to the judge if the 'attorney believes that 

it is unfair. Approximately 50% of all bills submitted are being 

changed by the Court Administrator's office because they do not con-
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form to the new fee schedule. 

Following corrections rrade by the Court Administrator, the 

trial judge reviews each fee voucher. It is subsequently reviewed 

by a clerk in the office of the County Commissioner. Finally, it 

is sent to the County Auditing Department for payment. 

12 

The appointed attorneys have voiced two major complaints about 

the way in which their fee vouchers are processed. First, they are 

disturbed about the fact that their bills are reviewed by non-attorneys 

who cannot appreciate the amount of work that goes into the handling 

of a case. 

Their second complRint relates to the fac:t that bills must be 

submitted within 30 days of case disposition, or they are refused. 

This raises an apparently insurmountable problem in certain cases 

where the defendant is placed on "shock probation." In those cases, 

the defendant must serve at least 30 days in the penitentiary before 

the attorney may file the shock pr~bation motion to suspend further 

executive of the defendant's sentence. As a result, the attorney's 

work is not completed UQ.til after the 30 day period for requesting 

payment has run. Nevertheless, the County Administrator has refused 

to pay attorney fees submitted after the 30 day period in those cases. 
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Determination of Defendant Eligibility 13 

In most cases, the public defender's office makes the initial 

determination of client eligibility for representation subject to 

review by the court.. As noted previously, the public defender's 

intake worker obtains financial information from each prospective 

client, using the finallcial inquiry form and makes a determination 

of eligibility based on general office guidelines. Information 

which is questionable is verified by public defender office staff. 

The defendant signs an affidavit of indigency, which is sub

mitted to the court. If the court reque~ts it, the financial 

inquiry form will also'be submitted to the court for review. In 

most cases, the court appoints counsel based upon the eligibility 

determination made by the public defender staff. 

In some instances, where the public defender staff has had no 

opportunity to interview the defendant prior to felony arraignment, 

the judge will make an eligibility determination from the bench. 

The'public defender staff will, nevertheless, obtain financial 

information from the defendant following the court's appointment. 

Thus, the public defender's office performs the function of 

eligibility determination as well as provid~ng early ... representation 

for the clients of assigned co I' h unse ~n t is hybrid system. 
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Financial Implications of the Hybrid Coordinated Assigned Counsel System 

1. Attorney Fee Structure. The fees for appointed counsel in 

Montgomery County were changed in January of 1982. Under the old 

fee schedule, fees were based on the number of hours spent, ,with 

$30 /hour for in-court and $25/hoUl' for out of court activities. 

The new fee structure is a combined flat rate and hourly system. 

There is a $150 flat rate for the first appearance, a client confer

ence, 1 dispositional appearance, and 1 pre-trial conference. This 

accords with the court rules which states that the fees in a felony 

i " case consist of a flat rate of $150 for "all basic legal serv ces 

and hourly rates of $40 in-court and $30 out-af-court for other 

services. (R. 309, 1983 Rules of Practice and Procedure, Montgomery 

County Court of Common Pleas.) The underlying assumption, for this 

fee structure seems to be that many felony cases can be disposed of 

by a defense attorney in 4 to 5 hours. (See Exhibit A for fee schedule.) 

There are maximum fees of $1,000 for felonies, $4,000 for murder 

cases, and $500 for misdemeanors. Basic legal research is included 

in the $150 flat rate. Since misdemeanor cases requirlng appointment 

of counsel are handled by the public defender's office unless they 

involve a conflict of interest, there are few ,cases where assigned 

counsel fees must be paid for the handling of misdemeanors. 

The Ohio Public Defender Commission provides partial reimburse-

ment for county expenditures on indigent defense -- up to 50%. 

Commission has set standards that provide for hourly fees at the 

rates of $40/hour in-court and $30/hour out-of-court. They will 

The 

reimburse the county at ,those rates, o~, if the county's fee resolu

tion is lower than the Commission's standards, the Commission will 

reimburse the county at the County's maximum fee rate. Thus, the 
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county will receive more reimbursement if it meets the levels of 

fees set by the State Commission. These standards are intended to 

help provide uniformity in fees and to establish minimum standards 

for the payment of appointed counsel. 

2. Reimbursement for Other Defense Costs. Attorneys submit 

vouchers for their fees on forms which are provided by the State 

Defender's Office. According to local court rule, they may request 

such items as expert witness fees, polygraph examination costs, long 

distance phone calls, photocopying, and certain travel eXPenses. 

However, prior court approval must be obtained for expert witnesses 

and travel expenses. Reimbursement is not provided for local mileage 

or local telephone c aUs • 

The courts will not approve requests for payment of investigative 

serVices, inasmuch as there is a tacit assumption that investigators 

will be provided for appointed counsel through the public defender's 

office. However, that office is short of investigative staff to meet 

its own needs, and the investigative branch of that office has been 

referred to as its "weak link." As a result, most assigned counsel 

cases do not utilize investigative services. 

While theoretically, appointed counsel could request the services 

of an independent polygraph examiner, in practice, judges reportedly 

resist such requests and insist on the defenaers use of the poly-

graph examiner in the Dayton Poiice Department. Moreover, some judges 

will refuse to pay for the defense to have t;he opinion of an independent 

psychologist. 
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Some attorneys complained about the need to receive prior 

approval from the court for the employment of experts because it 

reveals the defense strategy. One attorney revealed that he will 

sometimes "eat" the cost of a psychiatrist or polygraph examiner if 

-the results are unfavorable rather than request prior approval from 

the court, since the results would otherwise be" exempt from, 

discovery as part of the attorney's "work product." (Rule 16, 

Ohio RCP.) Such reports are discoverable only of the attorney 

intends to use them at trial. 

Some persons interviewed called for the addition of an investi-

gator dr investigative service for assigned counsel to make them more 

on a par with the prosecution. 

3. Adequacy of Fees. There was virtual unanimity among inter

viewees that the fees paid to appointed counsel are woefully inade-

quate. County Commissioners, judges, prosecutors, and defense attorneys 

all expressed the view that fees were not high enough to motivate 

attorneys to remain involved in indigent defense work. Several 

persons characterized the problem by saying that there was no one 

to "front" for the lawyers -- that the public was not interested in 

vigorous advocacy for accused persons, and thus, when it came to 

budget-cutting time, attorney fees were the first to be diminished. 

Or, as one lawyer put it, the county board makes their cuts where 

"no one will get on their case." 

Observers point out that, between 1977 and 1982, judges' 

salaries increased by 35%, while appointed counsel rates had not 

increased during the same time period. 
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There were large disparities found between the appointed counsel 

fees and rates charged by the private bar for retained cases. Office 

overhead was pegged at from $11 to $35 per hour, and fees generally 

charged ranged from $50 to $100 per hour. Thus, in many cases, 

appointed counsel fees barely covered office overhead, and did not 

provide any net income for the attorneys. 

Whereas the maximum fee for an appointed felony case is $1,000, 

attorneys estimated that privately retained cases would cost from 

$1,500 to $2,000 for a 4th degree felony and from $6,000 to $10,000 

for a 1st degree felony. 

Some persons expressed the view that the present fee schedule 

encourages attorneys to take the easy way out, i.e., to avoid 

investing any time in a case. A committee of the local bar as so-

ciation has considered a lawsuit over the issue, and favors a rate 

of $50 for in-court representation and $40/hour for out-of-court time 

with a minimum of $400 per case rather than the flat fee of $150 for 

plea bargained cases without pretrial motions. The bar's complaints 

about fee-cutting to date have resulted only in the responsibility 

for fee-cutting being shifted from the Assignment Commissioner to 

the Court Administrator. 

Fee-cutting has been one of the greatest complaints among appointed 

lawyers. Since the ultimate decision as to the amount of fees paid is 

that of the trial judge, judges who believe that attorneys performed 

unnecessary work on a case or engaged in what they consider "frivolous" 

motions will disallow some of the hours claimed by the attorneys. This 

results in the effective hourly rated received being decreased well 

below the $30/$40 per hour level. 
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The local bar association 
d that, rather committee has propose 

than have fee-cutting Performed ,by th,e trial judge or by no?-lawyer 

panel consisting of 3 lawyers with ex-
court staff, ~n arbitration 

decide upon fee questions. tensive trial experience 

Appointed lawyers also 
. d that the fee-cutting is part comp1a1ne 

d t do not deindigent defen an s 
Of the J'udges' view that and parcel as 

on the part of the lawyers the same degree of competence 

serve One lawyer stated that judges 
do defendants with retained lawyers. 

in an appointed 
"medium fair" trial, but case expect ~o more than a 

expect the lawyers to fight for their clients in retained cases. 

Another attorney charged that judges f to allow continuances re use 

in indigent cases. . 

There was general agreement that the fee structure discourages 

the private bar 
. d that a number of from a~cepting appointed cases an 

from the appointed counsel 
i d lawyers had withdrawn the more exper ence e 

and rampant fee-cutting wer they felt that the rates list because 

unfair. 
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4. Impact of Change from Hourly to Flat Rate Fees. As noted 

above, Montgomery County changed its assigned counsel fee structure 

to a flat rate system at the beginning of 1982. An analysis was 

performed to ascertain whether or not this resulted in a lower cost 

per case to the county. 

Figures for this computation were taken fr~ the ledgers ~ain~ 

tained by the fiscal staff of the county showing annual ~endit~es 

and individual payments made to appointed counsel for calendar years 

1981 and 1982. 

For the year 1981, a total of $455,758 was expended for 

appointed counsel to handle 946 felony cases.1 This computes to 

an average cost per case of $482. 

For the year 1982, a total of $341,251.932 was expended for 

appointed counsel to handle 851 cases. This computes to an average 

cost of $401 per case, a savings of $81 per felony case. Thus, 

the flat rate system appears 
to produce cost savings for the 

county. On the other hand, another possible factor in cost reduction 

is the cou~ty's refusal to pay invoices which are submitted after the 

30 day deadline. The,relative importance of this factor is difficult to assess. 

IThis figure does not include other direct costs of case processing 
such as work performed by the public defender on the initial stages 
of a felony case and administrative work performed by court staff. 
For an analysis of other 1981 case costs, see t~e cost chapter of this report. 

2This figure has been adjusted to account for an error found by 
the research staff in the county's ledger books whereby one item 
was backed out of the books twice. 

.. .. 
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Choice of Counsel 

The Ohio Statutes (9120..33) provide that an indigent person has 

the right to "select his own personal counsel to represent him" in 

lieu of receiving court-appointed counsel. It further provides that 

the counsel s~lected by the indigent person shall be compensated by 

the county. for the representation provided. 

to be ll.'ttle, if any, recognition of this-pro-
There appears ... 

1 1 No formal Procedures are avail
vision at the county court eve. 

able to accord the accused an opportunity to select his own her 

own counsel, and, with some notable exceptions, neither judges nor 

defendants appear to be aware of this right. One of the more well

informed judges pointed out that, in light of the statute, the 

courts probably have an obligation to advise defendants that they 

have a right to choose their lawyer. 

Indeed, judges appear to routinely flaunt this law. 
Even 

those judges who were aware of the law observed that, as a matter 

of practice, defendants were not accorded their rights to select 

their lawyers. 

continuity of Representation 

f th system's design in Montgomery county, 
By the very nature 0 e 

there is no continuity of representation between the initial arraign-

ment in the lower court and the time that a felony case is bound over 

to Common Pleas Court for an appointed case. As we noted previoUsly, 

the public defender office handles almost all indigent felony cases 

at the initial arraignment and preliminary hearing stages. 

, - d f- 'e cl.'es According to the 
This system results l.n certal.n e l.Cl. n • 

prosecution, there is no transfer of discovery information from the 

public defender office to assigned counsel. The prosecution must 
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re-xerox all discovery information given to the public defender for 

the newly appointed lawyer. 

It· may also be assumed that, if the public defender's file is 

not handed over to appointed c~unsel, other valuable information con

tained therein about the de~endant .may be lost to the appointed law-:: 

yer. 

view. 

For example, the defendant .must be given a second factual inter~ 

Any information contained in the initial factual interview or 

investigative work performed would be lost. Moreover, the attorney~ 

client relationship would be undermined by the necessity to go over 

the same ground a second time with a new lawyer. 

The transfer of representati~n also proves cumbersome for the 

prosecution in dealing with th.e defense. Plea bargaining is IJlore 

difficult to accomplish in lower court. M .o.reover, assigned co~nsel 

are not familiar with the case by the time that it is bound over 

to the upper court. 

In sum, the disjointed nature of the syst~ leads to duplication 

of effort by both prosecution and defense, and ~ay cause delays in 

the system in addition to adversely affecting the defendant's per~ 

spective. 

Training, Investigation, and Supporting Services 

1. Training. As previously noted, all appointed counsel are 

required to attend a 2-day seminar sponsored by the bar association 

in order to participate in assigned counsel work. 

After the one orientation seminar, no further training is required for 

appointed counsel. This poses a problem regarding the adequacy of 

training considering the fact that a large portion of the lawyers on 

the appointed counsel lists are newly out-of school. 

--'-- _ ~ ____ a ___ _ 
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2. Investigation. The adequacy of investigations conducted 

by appointed counsel has been the subject of criticism. The pro

secution has observed that assigned counsel do less adequate in

vestigations than retained counsel and also introduce less in the 

way of physical evidence at trial. 

The $1,000 cap on fees for handling felony cases virtually 

prohibits assigned counsel lawyers from conducting their own in-

vestigations. Nor are lawyers trained to conduct investigations. 

Meanwhile, the courts will not permit assigned counsel to obtain 

reimbursement if they hire outside investigators. And, assigned 

counsel rarely receive investigative assistance from the public 

defender's office. 

The courts keep a tight rein on expenses in appointed cases. 

21 

Judges tell the lawyers to go to the public defender office if they 

want investigators. Judges tend to justify the lack of investiga-

tion in appointed cases by pointing to liberal discovery rules in 

that the prosecutor hands the file over to defense counsel in most 

cases. 

The police department observed that assigned counsel rarely 

use investigators, while the public defenders do. 

. This situation leads to an imbalance in the adversary system. 

On the one hand, the prosecution is served by police and sheriff's 

personnel who provide them with investigation in addition to 8 staff 

investigators, all of whom ferret out incriminating information. On 

the other hand, appointed counsel have no assistance in uncovering 

exculpatory information. 

3. Other Supporting Services. No social work staff are avail-

able for appointed counsel, nor did any interviewee su9<iF~st that 

social service assistance had ever been employed by assigned counsel. 

Expert witnesses were seldom approved by the court. 
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Supervision of the Program and 
Monitoring of Attorney Performance 

No formal pro d 
ce ures have been adopted by this jurisdiction 

for monitoring of appointed counsel performance. 
Whatever informal 

monitoring is done depends upon 
observations by the judges before 

whom attorneys appear. 

One of the judges interviewed said 
that he didn't believe that 

the monitoring done by , d 
JU ges was adequate because the judges can't 

tell how the attorney prepares 
his case, deals with the client, or 

just how go d o an advocate the attorney' , 
~s, s~nce less than 10% of 

cases go to trial 
-- as a result, the judge sees only the "tip of 

the iceberg." 

Another judge commented th t h 
a e had complained to the Assignment 

Office three times ab . ' 
out appointed attorneys, but d~dn't ... kn~w whether 

the attorneys had ever been removed from 
the appointment list. 

The court administrator's off' 
~ce reported that attorneys are 

removed from the list; but'may be moved 
to another list (e.g., 

not 

from 1st degree felonies to a lesser felony list). However, the 
Chief Judge makes the final d 

etermination of which attorney goes on 
which list. 

While it was generally agreed that the Chief Judge could 

terminate an attorney from the appointed 
counsel lists, one of the 

judges pointed out that he couldn't 
recall any instance where an 

attorney had ever been terminated. 

'----~-, "'~ 
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Locar Perspectives of the Hybrid coordinated Assigned Counsel 

System 

In general, the opinions expressed by the various actors about 

the appointed counsel system were critical. Appointed counsel were 

adversely compared to retained counsel. A portion of the blame for 

criticism of the system was attributed to the low fees paid. 

Probation 

Probation Department staff noted a different between the amount of 

effort and results obtained by assigned and retained counsel. Retained 

counsel were said to get more clients out on bond and to attempt to 

"handcarry" their clients through the system better. 

Judges 

Four of the judges interviewed commented adversely ~out the 

relative performance of appointed counsel. One said that retained 

counsel were generally older and more experienced, that they performed 

better, that they engaged in more motion practice, had more trials in 

serious cases, and had more of their cases dismissed. He also thought 

that the flat fee syste~ was unfair, and that there should be a $SS/hour 

rate. 

A second judge thought that retained counsel did better than 

assigned lawyers with regard to the length of sentences received be-

cause they were more tenacious and knew how to operate better. He 

justified the low fees paid by saying that it's a lawyer's duty to 

be on the appointment list as a service to the community. 

A third judge observed that many lawyers take their names off of 

the appointment list because they feel that they don't receive as 

good treatment from the court when they appear as appointed counsel 

and because the fees are inadequate. However, he noted that many new 
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lawyers come on the list to handle 4th d egree felonies. 

Finally, a fourth judge h 
t ought that, while the fees are "not 

enough," it was all that the county could afford. He pointed out 
that most appointments are going to 

the young attorneys because only 

they want and need that income. 

Police 

A police interviewee observed that assigned 

use investigators, although public defenders do. 

counsel rarely 

The respondent 
declared that, if he were a defense attorney, he would never rely 
exclusively upon one 

source of information such as police reports. 
He thought that retained counsel 

were more aggressive than assicned 
.,1 

counsel, public defenders were 

Corrections 
just as aggressive as retained counsel. 

A corrections official complained 
that appointed counsel don't 

accept collect phone calls and don't 
compensate for this fact by 

coming out to see incarcerated 
clients. He had also heard complaints 

that defendants received ~entences 
which were different than the ones 

that the defendants b I' e ~eved were imposed by the court. 

Defendants 

Not surprisingly, c ' onv1cted defendants were heard to complain 
about the services ' rece1ved from appointed counsel. Clients complained 
that the appointed tt a orneys took a long time before coming to inter-
view them, that th ey were inaccessible, d' ~d not keep them informed 
about what was tak' 1 ~ng p ac~, spent very l't ~ tle time on the case, 
failed to file appropriate motions, and were young and inexperienced. 

One defendant complained of a violation of Argersinger. The 
judge had told him, when he requested 

that counsel be appointed to 

represent him on a misdemeanor charge, 
"You don't need counsel, since 

you won't go to jail." 
The judge subsequently sentenced him to 30 
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the Rehabilitation Center. days in d defendant whose financial A secon 

question was also sentenced to eligibility was in 
jail without a lawyer. 

Attorneys 

heard to c~plain about the pre~ Eight attorneys interviewed were 

sent system. 

lists. 

Participate in the appointment Many of these attorneys 

tt' by nonlawyers who One attorney C91ll~lained about fee ... cu l:ng 

am.ount of work. that goes into handling a case. cannot appreciate the 

about the .requir~ent that bills be This attorney also c~plained 

disposition even where an attorney filed within 30 days after case 

is required to do so~e WQ~k on a 

A second attorney c~ented 

case after the 30 day period. 

that his overhead alone is $30 per 

He has taken his n~e off of hour; and tbat he bills $15 per hour. 

th~ a~poin~ent list. f d for investiga~ He felt that the lack of un s 

the low fees "encourage tion was a fault in the syst~, and that 

t " attorneys to take the easy way au . 

another attorney, a cr~inal law The latter view was echoed oy' 

his naJ}le off the list. specialist" who had also taken He thought that 

, d that ;udges refused to d " and ccrnplal.ne ... the fee schedule was "absur , 

grant continuances in indigent cases. 

h the lJIain problexn with the fee Another attorney ccrnplained t at 

1 the maximum fee for a ' f es For examp e, _ . schedule was the ~ax~ e . 

non-murder felony is $1,000. cases where the amount of Even on 

e . g., att~pted lJIurde:r, the fee 'I t a homicide case, work is siml. ar 0 

, d' g the n~er of hour~; ~ut in d $1 000 notwl.thstan l.n will not excee , . 

by the attorney. 

charged that all attorneys have their One of the attorneys 

that the fees discourage experienced atto,rneys from fees slashed-and 

" 

, 
A :. 

J 
'1 
I 
i\ 
II 
U 
Ii 

~ 

! 
I 
I . 

a 
~ 
" i 
! 
1 
i r I, 
1 i 

, . 

. I 

J 

I i 

, 1 
t: 

J 

q 
>~ 

q t 

q ! 

j ; 1 
I 

I , 

fj 

n 
fl 
! 1 

n 
U 
n 
u 
n 

'-'''- iI' ..... _"'~ .. ,,, ... ..-,...-.. 

continuing to practice cr~inal law. 25 

An experienced appointed attorney called the fee s.chedule "an 

insult." That attorney is only on the most experienced list, and 

refuses to handle lesser felonies. He alleged that sO!Jle judges 

won't reappoint assigned counsel who fight for their clients. 

The interviewers were infQi':!ned by one attorney that the.re were 

less than 20 attorneys in the county who specialize in cr~inal 

defense work (this was the highest est~ate given by inteXYieweesl, 

and that the $150 cap discourages quality and innovative representa~ 
tion and brings new law graduates into the syst~. 

Finally, the interviewers were told that the top 15 or 2Q. 

names on the appointed counsel li$t were the best in the count~f 

but after that, the defendant is ""tCj.k.±ng his life in bis bands. '\ 

Strength and Weaknesses in the Montgomery County 

Hybrid Assigned Counsel System 

There are several strong points in the Montgomery County system 

for providing defense services in felony cases. The first is the 

ability to enter the case shortly after arrest. This can be accom

plished because of the assigned couns~l program's sister defender 

office which makes jail checks for all indigent persons charged 

with felonies each week-day morning. While some assigned counsel 

have complained that public defenders fail to interview the defen-

dant before interrogations and confessions have taken place, the 

point at which the defender enters the case in Montgomery County 

is far earlier than in other jurisci'tctions studied. 

The second favorable feature of this system is the mandatory 

entry level training program required of all attorneys who wish to 

be placed on the assigned counsel lists. While a more extensive 

-. 
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program of post-entry level training would be preferable, the 

training program ~n ~s cou 4 o thO nty is a step in the right direction. 

Third. the classification of attorneys into separate lists 

is a salutory feature. In this way, attorneys may be matched with 

o I I For the most serious cases that suit their exper~ence eve s. 

cases, the court may call upon the very attorneys who serve as 

part of the small cadre of private criminal defense practitioners. 

On the other hand, there also appear to be some serious 

shortcomings in the Montgomery County assigned counsel system. 

bl stems from t he lack of sufficient coordination One of the pro ems 

between the two sister indigent defense systems. Defendants appear 

f continuity as a result of the fact that the to suffer from lack 0 

public defender's office, which represents all indigent felony 

defendants at the pr~liminary hearing stage, fails to pass along 

the information that they receive. 

The low fee system diminishes the incentive for experienced 

criminal lawyers to participate in the appointment system. As a 

result, the quality of appointed services for the indigent accused 

is diluted. The appointment system relies largely upon a vast 

army of new, inexperien~ed lawyers as opposed to a small cadre of 

well-trained, qualified criminal defense specialists such as those 

. f d ' ffoce As one lawyer expressed employed in the public de en er s 0 ~ • 

it, "There will always be some lawyers who will take the appointed 

cases. You won't get unanimity among to bar (to press for raising 

the fees). Some need it to survive and will take whatever crumbs 

are passed around. The courts take advantage of that." 

No serious effort is made to monitor the performance of these 

young lawyers by the appointing authority or by any other agency. 
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Moreover, the young lawyers are given precious little in the 

way of back-up or supporting services. Investigative assistance is 

rarely available. There is no motion or research bank for them to 

draw upon or mentor to adivse them regarding case strategy or research. 

No social services are available to assess psychological or other 

problems which might indicate the need for defendant rehabilitative 

services. 

It was sensed in the interviews that there is an undercurrent of 

pressure to convert the existing system to one where the public 

defender office will virtually take over indigent criminal defense 

work. This would substantially reduce the cost of providing defense 

services and eliminate some of the problems described above. In lieu 

of this alternative, there is a need to upgrade financial incentives 

for qualified lawyers, to provide further training and back-up 

services for appointed lawyers, and to ~nstitute quality controls. 

This in no way implies that there are not many qualified, 

dedicated lawyers who participate in the assignment system in 

Montgomery County. Indeed, some of the lawyers interviewed im-

pressed the research team by their commitment and evident experience. 

Nevertheless, it must be observed that, while some such attorneys 

continue to participate in the system at one level or another, 
• 

many attorneys are dropping out of the program once they obtain a 

measure of success and experience, leaving the majority of indigent 

defendants who receive appoipted counsel other than the public 

defender to be served by attorneys newly out of school. 

.~-~-"----- ----
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(2-A) EXHIBIT A 
FEE SCHEDULE 

Reimbursement will be made for actual time accrued in any case up to 
$150.00 per case for the following basic services: 

a. Arraignment & Related Activitiea 
(Including all continuances, arraignment on multiple cases, 
bond checks, phone calls to client and client's family and 
appointment call from the Assignment Office.) 

b. Prosecutor's Pre-trial & Related Activities 
(All pre-trials with Prosecutor assigned to case, Prosecutor 
with Diversion Program, calls with Prosecutor, client or client's 
family concerning plea negotiations and conferences or calls 
with co-counsel.) 

c. Initial Interviews & Related Activities 
(All interviews with client following each event, all calls 
or letters following each event, and all interviews, calls 
and/or letters following each event with client's family.) 

c. Scheduling Conferences & Related Activities 
(AII'Scheduling Conferences and continuances. Also considered 
in this category is a Status Report, Eligibility Report and 
Forensic Report in relation to Treatment in Lieu of Conviction.) 

e. Plea (s) & Related Activities 
(Continuances and calls or interviews with client or client's 
family. Calls, interviews or letters to Co-Counselor Drug 
Programs if disposition is for T.L.C. or 'Conditional Probation.) 

f. Final Disposition & Related Activities 

(Covers all continuances. All calls, letters or interviews 
with client or client's family. Also all calls, letters or 
inter'\,-iews with Probation Departme.nt, Probation Officer, 
Parole Officer and'Assigned Judge or Bailiff. Included in 
this event is the filing of the Notice of Appeal. 

g. Basic Legal Research 
(Research covering charge, multiple cases, past report, new 

or past cases and-cases in other courts.) 

h. Case Review 

1. 

(Revi~wing the indictment, review of case with client or 
clien~'s family, reviewing of case for each scheduled event 
and review of all files related to case or charge.) 

Discoverv . 
(Obtaining of Discovery Packet, review of Discovery Packet, 
review of Discovery Packet with client or client's family 
and all motions for Discovery.) 

If a client is indicated on multiple ca~es at the same time, payment 
will be made on those services that are E.2l performed at the same time. 
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(2-B) 
SPECIAL SERVICES 

Reimbursement will be made . 
following special services: for actual t1me accrued in any case for the 

a. 

b. 

c. 

d. 

~pecial Legal Research & Writings 
(Research for all m~t' , 
research of sanity Pl~ons dthat,reqU1re extra court hearings, 

a an tr1al preparation.) 
Court Hearings 

(Hearings required on 1 
a 1 motions and sanity plea.) 

Field Investigations 
(Viewing of scene and 
preparation.) 

Jury or Court Trial 

(Actual t~me spent in 
Example: Opening and 

outside investigat1'ons ~ .4or trial 

trial and related actiVities. 
clOSing arguments and verdict.) 

e. Client & Witness Conferences 

(InterViews in relation to T . 1 ) rla • 
The filing of the Notice f A o ppeal is not c 'd - - onS1 ered a special service. 

EXPENSES 

The following expenses will 
entry with bill. be reimbursed when submitted 

a, 

b. 

c. 

d. 

e. 

E"'''Pert Witness, Fees 

Polygraph Examination Cost 

L~ng Distance Telephone Calls 
(~ust have xerox copy of telephone bill.) 

Photocopying 
• 

on a separate 

Certain Travel E 
.~ssigned Judge xpenses that are approved IX ~D\,~~Co::' by. 

before submitting bill. ' J .......... t~e 

Reimbursement '11 
~ B£! be made for mileage. 
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, MAXIMUM AMOL1!\"T OF PAYMENT 

Payment shall not exceed t he following maximum amounts for these cases. 

Aggravated Murder (w/o specs) 

!~urder 
Felonies 
!,1isdemeanors 

'**Post-convictions Proceedings 
With Evidentiary Hearing 
Without Hearing . 

**Habeas Corpus, Parole, Probat1on 
and all other proceedings not 
elsewhere classified 

$4,000 (1 attorney) 
$6,000 (2 attorneys) 
$3,000 
$1,000 
$ 500 

$ 750 
$ 300 

$ 300 

h ts as related in the flat 
**These proceedings ~ ~ follow t e :ven made under the in-court/ 
rate of Sl50.00 per case and payment w1ll be 
out-oi-court rate. 

Additionalreimburs~ment shall ,?e made for 
aoproved by the Court. Such re1mbursement 
of $40.00 per hour in-court a~d $30.0? per 
$200.00 per. day whenever a tr1al cont1nues 
periods. 

Aggravated Murder 
!,1urder 
Felonies 

extraordinary cases,when 
shall be made at the rate 
hour out-oi-court, up to 
beyond the 'following 

13 days 
8 da~'s 
4 days 

~'hen submitted shall include a separate 
the Court has allowed extraordinary 
of the fee and the time involved 

The attorney's certificate 
wri~ten statement noting that 
fees, with the specific amount 
i.ndicated. 

zkf 11/10/82. 
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\. I ATTORNEY 'APPLICATION FOR CRIMINAL APPOINTMENT 

" 
... .. 

NAME __________ -'-________ _ TELEPHONE # ___ ~ ______ _ 

ADDRESS FIRM _________________ _ 

DAT~ ________________________ _ 

1. Date admitted to Bar ____________ ~ _____ ____ If after Jan., 1978, have you 

completed the Criminal Attorney Seminar and when? 

2. What is the last criminal case (charge and degr~e of felony) you completed 

in Common Ple~s Court? 

3. Have you ever been counsel on: 

a. Agg. Murder or Murder If yes, approx. how many 

b. 1st. Degree Felony If yes, approx. how many 
(Agg. Robbery, Rape, etc. ) 

c. 2nd. Degree Felony If yes, approx. how many 
(Robbery, Burglary, etc. ) 

d. 3rd. Degree Felony If yes, approx. how many 
(Safecracking, Abduction, ect. ) 

e. 4th. Degree Felony If yes, approx. how many 
(Grand Theft, Forgery, ect.) 

f. Appeals If yes, approx. how many 

g. Post-Convictions If yes, approx. how many 

4. Have you handled any cases that required forensic or psychiatric examinatio 

or reports? 

5. What degree of felony have you handled that has been tried before a jury 

or a court trial? 

6. What type of felony cases are you not prepared to accept and why? 

Please return to the Assignment Office as soon as possible. You will be con
contacted for criminal appointment after further analysi~ of this application. 

If you have any questions please contact: 

Edna Raymond, Assignment Commissioner 
Montgomery County Courts Building 
41 N. Perry St. 
n., .. +." ... f'lh~1'\ AC::A?? 
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11 CHAPTER II, 

L STATISTICAL ANAL~SIS OF COURT DOCKET D~TA IN ~ONTGOMERY COUNTY 

L 
Using data from the court files in Montg~ery Co~nty, the follow.~, 

ing statistical comparison w.as, made of perfonpance by the coordi'natei3 

{ - assigned counsel system attorneys and privately' retained cO]lnsel. 

In this study, a variety' of indicators of attorney perto~ance 

r-
1_ 

were used as variables, They told the researchers about the ~ount 

of effort expended by the attorneys, the outc~es th~t the attQrney's 

[ . 
were able to achieve for their clients, and how expeditiously the 

L 
cases were processed. For ex~ple, data were extracted about; the 

attorney's, ability to get the defendant out on pond; the ~ethod by 

[ which the case was resolved; if it was resolved by plea, whether the 

case was pled to a lesser crime than w.as originally charged; i~ ~t 

[ was resolved by trial, whether or not there was an acqpittal, the 

sentence received; whether or not pre-trial ~otions were filed; if 

[ they were' filed, how many and what types of motions; and how long 

[ 
it took to handle the cases fram beginning to end. 

The data that were collected about these variables were analyzed 

L 
within the framework of it statistical analysis of variance. ~ uni-::-, 

variate analysis of covariance was computed for each dependent v~~iable. 

C 1) Description of the Sample 

In Montgomery County, a sample of 236 felonies (82 felony 

Q " j assault and 154 felony drug) cases was drawn from the court dockets. 

L 
A breakdown of the frequencies of the specific felony offenses 

in the sample by their type of representation is presented in Table 

f . 1. Cases are classified according to the type of counsel that 

handled the disposition of the case rather than the type of counsel 

L originally assigned to the case. There was, however, relati.vely 
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little change in type of representation. 
Only three defendants 

changed from assigned counsel 
and four from a publ~c d f ... e ender to 

retained counsel. 
Two switched from retained 

counsel and seven from 
a public defender t 

o assigned representation. 

Table 1 

Felony Offense Type 

Assa l.1lt: 

Fr-equenc:y 
ASSigned COI.lnsel 

Reta i ned CI:II.lnse 1 

Ag~wavated 
Fel,:,ni':".ls 

D~""'lg : 
Corruction of Another 
1"~'afflc:ki no 
D~·'.lg Abl.1se-
Permlttlng Drug Abuse 
Dec:ection to Obtain 
A Danger-';:)I.1s D~'ug 
Illegal Possesion of a Dr-ug 

T·;:.tal 

1 
37 

38 

1 
2S 
27 

0 

1 
7 

64 

6 
38 

44 

3 
52 
29 

2 

1 
3 

90 

b _T~e frequenc:y of varl0Us 
y a~slgned -nd outc:omes for- defendants ... ~"etained c:01lnsel ft ~'ep~"esented 

presented in T-"'ble 2'. . a e~" the fi~"st "",.. ... '"'1-'pea~"ance is 

Table 2 

Initi~l Bond Status 

IVI,::tr",~y 81:'nd 
.j~u .1 
Re.leasec I:'n 
ReCOgt"11 :::al'"lc:e 
No InFormat10n/N/A 

Freq 1.1 enc: y 
ASSigned Counsel Ret-l'~led 

~" C,:II.lnsel 
22.5" (23) 
23.5 (24) 17.9" (24) 

8. 2 ( 11 ) 

48.121 (49) 
5.9 < 6) 

56.7 (76) 
17.2 (23) 

Defendant status at the t 
';abl", 3 "h' lme of c:ase disP';:)sit'ion ' 

'- " ese two tables indic: 1S presented in 
counsel were more likel _.. .at~ ~hat the clients of as c 
aooearance and to stlllYbtu,~emaln 1n Ja11 after the fIrst ~lQned 
~lS0os~tion. Although as: In JaIl at the time of case . 
t etalned c'::.t..Il'"lsel in the n 19ned COl..lnsel wet"e as sl.lccessflll 

umber of defe d - as n ants ~~eleased ,.~ ... :./)) 

II" ;;~ 
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incarceration orlor to case disposition, as a percentage of 
clients that could have been released, the retained counsel were 
far ~~re successful. 

Table 3 

Bond Status at TiMe of Case Disposition 
Freq Ltey,cy 

Assigned Counsel Retalned Counsel 

IYh:;'Y'ley Bc.nd I Pt~.:;. peY't y EIt:md 25.5% (26) 17.91- (24) 
Jail 17.6 ( 1S) 3.7 (5) 
Released on 
Rec.:ogni zance 54.9 (56) 70.9 (S,5 ) 
N.:;. Inf.:.t'mat i.::rn/N/A 2.0 (E! ) 7.5 (10) 

In Montgomery County, the court dockets indicated that for 
assigned counsel, 97.8% of the felony cases were filed by 
indictment (99 of the 102 cases for which there was data). For 
retained counsel, 90.3% of the felony cases were lnitiated by 
indictment (121 of the 134 cases for which theY'e was data). 
Preliminary hearings were held for 32.4% of the aSSigned counsel 
felony cases (33 of the 102) and 28.3~ of the cases represented 
by retained counsel (38 of the 134 cases). 

Patterns of case dispOSition are presented in Table 4. 

Table 4 

Methoa of DiSoosition 

Frequency 
Assigned Counsel Retained Counsel 

D1SI'I1issal 13.71- (14) 18.7% (25) 
Plea 77.5 (79) 68.7 (92) 
Bel"lch Trial 1.0 (1) 3.0 ( 4) 
J •. lt'y Tt, i a I 2.9 (3) 3.7 ( 5) 
Defert~ed Pr.:osecut i.::.n 4.9 (5) 5 .;:) ( 7) .... 

A wide range of sentences were aSSigned in Montgomery County. 
Freauencies of these sanctions are displayed in Table 5. 

Table 5 

Tyoe of Sentence 

Freauency 
ASSigned Counsel Retained Counsel 

Defert~ed Sentence 9 15 Suspenoed SeY'ltence 56 78 Fi Y'le 28 50 
C':".t~'t C.:;.sts 61 80 
Pt~':";)at i 01"1 65 79 Tlr.te Set'ved 8 4 
IYlcarcerat i':'1"1 35 32 
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4 
(N.:.te: F' 

reauencies do not tot I 
number found guilty at trial a the number of pleas plus the 
sanction was often . ,because more than One type of 

- aSslgned to a defendant.) 

Attorney actiVity 
and number of.CO_'.I-t ,as refle~ted in number of moti'_~~,s 
6 I apoeat~arlces 1 s I, f i 1 ed 

. preSented in Tables 4~ 

Table 6 

2: 
.3 
4 
5 
6 c·~' rtl',re 

Type of Motions Filed 

Rea I.lce~ B':'nd 
Dlsmi~;S 
S •. tOOt'e!ss 

ASSigned 
Freq I.lency 

C.;:runsel 

52.0r. (53) 
a7.5 (28) 
14.7 ( 15) 
2.9 (3) 
1. III (1) 

a.0 (2) 
0.0 (0) 

Frequency 
ASSigned Counsel 

- t h~":1I.1g Ii 

Retained CCrI.lY"lse 1 

55.ar. (74) 
31.3 (42) 
10.4 ( l4) 
2.2 (3) 
0.0 (0) 
0.121 (121) 

• 7 (1) 

Ret a i ned c.:. 1.1 nse 1 

[) 1 Sc,:,vet'y 
5 

17 
5 

1 
5 

20 
4 

Ta.ble 8 

NUMber of Attorney 

o 
1 

4 
5 
6 
7 
8 
';3 

:LIZI I;:'~' nlC't'e 

Aooearances in Court 

Frequency 
ASSigned Counsel Reta'n d 

0.0% (0) 1 e CO,.tnsel 
3.9 (4) .7% 
9.8 (10) 9.0 

25.5 
20.6 
18.6 
10.8 
4.9 
1.0 
1.0 
3. '3 

(a6) 
(a1) 
( 19) 
(11 > 
(5) 

(1) 

( 1 > 
(4) 

14.9 
28.4 
2a.4 
14.2 

4.5 
1.5 

(1) 

( 12) 
(a0 ) 
(38) 
(,30 ) 
(19 ) 
(3) 

( 6) 
(2) 
(3 ) 
(121) 



, 
p 

l. 
I 

L 

[~ 

[ 

[ 

[ 

, 
5 

The tables presented above represent the frequencies of given 

answers to the questions posed on the docket study instruments. In 

order to analyze those responses, two types of variables had to be 

created. 

The first type of variable created was the "dichotomous" variable. 

Dichotomous variables allow us to boil the issues down into two choices 

such as "yes" and "no." This allows the resul,ts to be expressed as r 
I 

fractions of 100%. Examples of dichotomous variables depicted in the 

table below are: defendant detained in jail vs. defendant released from 

jail, or case dismissed vs. case not dismissed. In order to simplify 

the world for purposes of this analysis, several categories of responses 

may be collapsed, and instances where there were,missing data are dropped 

from the analysis. 

The second type of variable created for the analysis is presented 

as "interval level" data. These were created by making computations 

of the data collected so that' "intervals" such as the length of time 

from the defendant's first court date until case disposition can be 

compared. 

Frequencies of the dichotomous variables created for the analyses 

of covariance from the court dockets in Montgomery County are presented 

in Table 9. 
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Table 9 

80::'1'"10 Stat".ls 
at Time ,:.'f 
Case 0 i SO';:)S I t ion 
-in Jail 
-Ol.lt '';If JaIl 

Cha.nge in Bond 
Sta~us from First 
Aopea~~ance t.;:) 
DISp,:,Sit ioY, 
-Change--

was In Jail-now out 
-r,,~ charlge--

was i r. J au I-s,t i 11 i ~ 

Case DiSPOSItIon: 
a) dIsmIssal 

-case d{smissed 
-nc·t d I sm i ssed 

b) h"ial 
-case tried 
-case not tried 

c) t~~ial vs. plea 
-plea entered 
-case tl"ied 

d) tyee ,';}f plea 
-o~"lginal chal~ae 
-lesser cmarge-

e) trIal outcome 
-gltilty 
'-n.;:.t 9'.1 i I ty 

f) trIal outcome 
-g'.lllty,:,f 

':O~' 1 g 1 r,a 1 cha~'ge 
-!;II.li 1. 'l:y ,:,f 
lesse~' r."a~·ge 

Q) OlC''C 1 ':'~"IS f i 1 ed 
-f'lled n':.ne 
-fllE?d any 

-. . 

6 

F'~~eq '..Iency 
AssIgned Counsel Retained Counsel 

25.121% (24) 
75.121 (72) 

62.5 (15) 

14.4 (14) 
85.6 (83) 

4. 1 (4) 
95.9 (93) 

95.2 (79) 
4.8 (4) 

51.'3 (41) 
48.1 (38) 

1121121.121 (4) 
121.121 (121) 

1121121.121 (4) 

0.0 (121) 

52.0 (53) 
48.1/.1 (49) 

9.910 (11) 

9121.1 (1012') 

63.6 (7 ) 

36.4 

1'3.8 (25) 
8121.2 (1121J.) 

7. 1 (9 ) 
92.9 (11 7) 

'31. 1 ('32) 

8.'3 (9 ) 

46.7 (4.3) 

53.3 (49) 

77.8 (7) 
22.2 ( i:::) 

71. 4 (5 ) 

28.6 ( 2) 

55.2 (74) 
44.8 (6121 ) 
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h) overall dlSposltlon 
-gl.li 1 ty 
-n·:·t 9 1.1 i 1 t Y 

SeYlt ei"lce : 
a) incarceration 

-yes 
-1'"11:1 

b) tyoe 
- i nCc1:n~ce~'at i I:.n 
-o~'I:lba.t l.:on 
-1:lther 

85.6 
14.4 

39.8 
6121.2 

39.8 
54.5 
5.7 

(83) 
(14) 

(35) 
(53) 

(35) 
(48) 

(5) 

78.6 
21. 4 

7 

30.;2 (3;::) 

69.8 (74) 

3121.2 (32) 
56'9 (6121) 
13.2 (14) 

and retained cOI.tYlsel on the 
T

k= Ol-B_n o-rformance of aSSigned . e ented 
II... -= .. 1 data was c.;:.llec'ted 1S pr s . variaoles for which interval leve 

lY: '-ab;.e 10. 

T.:able 10 

'_ength I;:.f 
h,car~cer'at il:>n 
( ~'ange) 

NWl1ber .:>f 
M·;:.t i.:.ns Fi led 
(r'ange) 

N 1JI\1 bel" of 
Attorney Appearances 
(r'ange) 

Days f~,.jM First 
Aooeal"ance t.j 
0150c.si t i.;:.n 
(l"al'"lge) 

Days fl',.jl"l1 First 
Appearance t.;:. 
SeY-lt eriC i 1"'1 9 
(t~al'",ge) 

Mean Performance of 
ASSIgned Counsel 

11.48 mos. 
( 1-6121) 

.79 mot ions 
(121-5) 

4.3 apps. 
(1-13) 

78.92 days 
(2-219) 

11210.121 days 
(21-218) 

Mean Performance of 
Ret.ained COI.tnsel 

9.7 
( 1-6121) 

(121--6) 

3.6 
(121-9) 

79.5 
(121-372) 

11211. 7 
(121-42 J. ) 

- C . nce of Differences in the 
2. An·'y ••• or ov:r.. d and R.'ain.d Coun •• , in Mantgom.ry Perfnrmance of "sslgne t s 

" - F 1 Cases Controlling for Defend~n ex, C.;:tllnty: e .jny, . t 1 B nd Statq,-Ra~e, Age, PrIor ConvIctions and In1 1a 0 .~ 
) Covariates. Table 11 presents the frequency 

d:strlbutlons of t~e _ .• 
1 ~.~aracterlstlcs of clients represented by 
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aSSIgned and retained counsel in Montgomery County. 

Case and DeFendant Characteristics 

Ft'eq uel'"lcy 

PrIor ConVictions: 
AS5i gned C.::ounsel 

Retainec C':II.lnsel 
Yes 
I\!r::. 

N,:> Inr.::ot'l'Ilat i ~-:O1"1 

Sex: 
Ferllale 
Male 
No InrOt'mat i';:.n 

Race: 
White 
Blacl< 
No I 1"1 format ion 

Initial Bond Status 
B';:.nd 
Jail 
liOR 

N.;:. Inf':'l"01at ion 

Mean Year of Birth 

35.3~ 
54.9 
9.8 

12.7~ 
87.3 
0.0 

53.9~ 
38.2 
7.8 

a2.5" 
23.5 
48.121 
5.9 

1955 

(36) 
(56) 
( 10) 

( 13) 
(89) 
(0) 

(55) 
(3'3) 
(8) 

(23) 
(24) 
(4'9) 
(6) 

15.7~ (2l) 
73.1 (96) 
11.2 ( 15) 

9.7~ (13 ) 
8S.S ( 119) 
1.5 (2) 

67.9Y. (91 ) 
19.4 (26) 
12.7 ( 17) 

17.9" (24) 
8 -:0 '- ( 11) 

56.7 (76) 
17.2 (23) 

1'951 
1t) Analyses. The analyses of COV~riance revealed no 

.ignir.aan. d.rr.pena •• b.'ween ••• ign.d and pe'ained aoun,., in 
Mon'go •• py Coun.y. Th.re was. how.vep. on • •• ati'.iaally 
•• gn.riaant i.'apaa.ion between 'ype or at'oPn.y (as.ign.d/r.t •• n.d. 
and ty~e of felony (assaUlt/drug). This oCCurred for the Vat'iable: 

,. w ••• hap OP nat mO.ion. w.P. ril.d (F('.SS'-S.48J P .02.) 

Cantpary to 'he • ••• a •• in Summit Coun'Y. in Mon'gom.py 
Coun'Y. ··.'gn.d aoun •• , ape mop. 'i •• , y 'han P.'ain.d to 'il. 
mot ion. 'oP •• saul. aa... (F". S8. -3. 94. p .05. (adJ ust.o m.an •• ,. 7 
ano 1. 0. r •• p.a.iv.,y" Again. however. a •• ign.d .nd ••••• in.o 
cOUns., d. no. ·"·ep .n 'h.ir lik.,ihood o. ril.ng motions 'or felony drug cases. 

3) Summary or Differences between Rssignee and RetaIned C.:.,.tnse 1 

Differences in the handling of: 

F'el·:,nles 

-Whether or not motions Were fiied 

, 
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CONCLUSION 

The Ohio docket studies were limited by the fact that they 

were restricted to the examination of felony cases because most of 

r 
(1 

! 
! 
! , 

the indigent misdemeanor cases were handled by the local full-

time defender program rather than by assigned counsel. As we can 

r I 
i 
! 

see from the Montgomery County data, the handling of felony cases 

tends to be somewhat similar for the clients of retained and assign~d 
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r 
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counsel. 

Only one difference w~s found between assigned and retained 

counsel in Montgomery County. That was that assigned counsel tended 

to be more likely th~ retained counsel to file pretrial motions in 

felony assault cases. 

The question arises, whether this one indicator militates in 

favor of assigned or retained counsel. Some might suggest that it 

r ,~ 

favors retained counsel, because it shows that they do not file 

"frivolous" motions. However, the numbers belie that conclusion, 

[ since assigned counsel filed no motions in 52% of their cases, while 

retained counsel filed no motions in 55.2% ·of their cases. 

[ In sum, there is no evidence from the data analysis to suggest 

L 
that retained counsel out-performed assigned counsel in this juris-

diction, while there is a small amount of statistical evidence to 

l show that assigned counsel performed better. 

Whatever shortcomings might be observed in the Montgomery County: 

L system, if any, would have to be obtained from the other sources of 

information used in· the study. One possible explanation fo.r the 

[. favorable outcomes for assigned counsel is the fact that counsel enters 

L 
the case at an earlier stage than is done in most jurisdictions because 

of the availability of the public defender's office to handle the 
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befor'e assl.·gned counsel are able to receive appointment. initial stages even 

Other studies have indicated that early entry is a factor in obtaining 

di ~. This would tend to give some credence to the better case Sposl.tl.ons. 

theory that an assigned counsel system performs better when there is 

some entity to call upon at the earliest possible stage. The sister 

defender program in Montgomery County may be a factor in helping to 

obtain better outcomes for indigent felony defendants. Whether this 

hypothesis is correct or not, the fact remains that Montgomery County 

is the only one of the six jurisdictions where docket studies were 

conducted where assigned counsel were shown to perform as well or 

better than retained counsel. 

Two other factors might also help to explain the favorable 

results. The first is that this jurisdiction, unlike most others, 

operates an entry level training program for attorneys as a pre-

requisite for parttcipation in the assigned counsel program. The 

second is that the attorneys are separated into three separate lists 

according to experience levels and the seriousness of the case. These 

two factors may do much to improve the quality of the services per-

formed by assigned counsel. 

.. ---- -~~-----~------
------------ .~ ---_ . 
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CHAPTER III 

The Montgomery County Cost Study 

1 ttorneys fee requests, data 
From assigned counse a tl'me spent per case, 

, t' te fee per ca~,e, obta1ned to es 1ma ted in Table 1. 
h r These results are presen fee per ou· 

Table 1 Montgomery County case for 
Fee per case, fee per hour, hours per 

Hours/case Hours-in Hours.-out N 

Case type Fee/cas~ Fee/hour -------- -------------------____ c:.a--- ----------------------
11.97 3.53 8.44 89 

Ass+ Org $321.79 $26.88 

37.78 13.95 23.83 4 
862.00 22.82 68 " trials 11.04 3.36 8'.03 

" pleas 314.40 28.48 
8.27 1.79 6.48 17 

" dismis 224.24 27.11 

16.92 4.96 11.95 33 
Assaults 460.82 27.24 

37.78 13.95 23.83 4 
" trials 862.00 22.82 

3.95 10.43 26 
420.62 29.25 14.38 

9.33 3 " pleas 
274.33 24.71 11.10 1.77 

" .di$mis 
9.07 2.69 6.38 56 

239.86 26.45 Drugs a 
" trials 9.54 2.99 6.55 42 
" pleas 248.64 26.06 

1.80 5.86 14 
213.50 27.87 7.66 

" dismis 

, 89 felon fee requests\ average fee 
For the ent1re sample of Y f $26 88. Assigned 

$322 'th a fee per hour 0 • 
(per case) was W1 11 97 hours on a felony case 

spent on average, • t' s counsel lawyers, Almost 2 1/2 as much 1me wa 
for an assault or a drug charge. , t 

t as spent ln cour • 
spent out of cour as w, lea cases, and plea cases we~e 
Trials were more expe~sl~e than ~ t 'al's cost is a 2.74 multlple 
more expensive than d1sm1ssalsd 3r~4 multiple of a dismissal 
of the cost of a ~lea case, :n l:ast on a per hour basis at only 
e.se. However, tr1als cost t e 
$22.82 per hour. 

ex ensive than drug cases. Assault 
Assaults were generallYt~O~~ m~re expensive than drug plea cases 
plea cases were substan 1a y , 'ssal cases were more 
($420.62 vs $248.64). ,As~aultl dlsm1 ($2i4.33 vs $213.50). 

've than drug dlsmlssa cases . expens1 
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Caution should be taken in interpreting this last difference 
since thE' Ns are so small (3 and 14). 
No comparison across charge for trial cases could be made 
since our cost sample contained no drug trial cases. 
On a fee ~er hour basis, assault plea cases were more expensive 
than drug plea cases (529.25 per hour vs 526.06 per hour), 
However. assault dismissal cases were slightly Id'~ expensive than 
drug dismissal cases ($24.71 vs. $27.87). Again, cJution should be 
excercized because of the small Ns for these last case types. 

It is important to note that in this County all the early 
representation part of the case is handled by a public defender. 
Therefore. part of the cost of each case handled by an assigned 
counsel attorney is incurred by the public defender's office. 
Additive adjustments for this will be made in a latter 
section. 

Fee costs from Aggregate Data 
-_ .. ---------------------..011\------------__ _ 

Data on fees were also obtainable from aggregate budget data 
which the county and State uses to assess its Indigent Defense 
Systems. This data is from the fiscal year 1982 Annual Report 
of the Ohio Public Defender Commission. A total of 1298 assigned 
counsel felony cases were h~ndled by the Montgomery County 
(coordinated) assigned counsel system. 
The following data was reported. 
Fo= Montgomery County Fee per felony case • $366.66 

Fee per hour for a felony case - $23.51 
Hours per case for a felony case - 15.6 

,Fee per case (all types) - $319.09 
Fee per hour (all types) - $24.17 
Hours per case ( all types) - 13.2 

Compared to our estimates from our sample of felony 
assault and drug cases, our sample shows a lower felony cost per 
case ( $321.79 vs. $366.66) and a lower number of hours per case 
(11.97 vs 15.6). However, our cost per hour estimate is higher 
than the cost per hour from the aggregate data ($26.88 vs $23.51). 
It would be natural for these differences to occur in that our 
sample is for just two types of felonies ( assaults and drugs 
- - and of drug cases, there were no drug trials) while 
the aggregate data represents the universe of cases 
handled by assigned counsel across all felony types. 

Felonies comprise 76% of the caseload of the assigned counsel system. 

Overhead Costs 

The overhead costs for running this coordinated - mixed 
assigned counsel system consists of costs associated with 
the assignment p,rocess and the payment process. 
Almost all the tasks in this realm are performed by an Assignment 
Commissioner. This person works for the Adminstrator of the Court. 
After the Public Defender's Office decides which felGny cases it 
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wants the assigned attorneys to handle, the Assignment 
Commissioner is contacted. The Assignment Commissioner appoints 
attorneys from a set of lists. Each list 'is for a case type that 
an attorney can be quaified for e.g. capital murder, 1st and 
2nd degree felony, 3rd and 4th degree felony. Judges would 
occasionally revi~w the lists and could move attorneys up to a 
·list for more difficult cases or the attorney could be dropped 
from the list. The Assignment Commissioner also handles the 
fee vouchers to see that attorneys are paid by the county. 
The Judge also enters the process when he/she reviews the 
voucher after the attorney submits it to the Assignment 
Commissioner. 

The Assignement Commissioner earns approximately $18,000 a year 
including fringes. In fiscal year 1982, there were 1298 felony 
cases handled by the assigned counsel system. Approximately 
501. of the Commissioner~ time is spent on indigent defense 
matters. Therefore, it can be reckoned that $6.93 is the cost 
per case for services of the Assignemnt Commissioner. The 
formula used was: 

($18,000 x .5) / 1298 • $6.93 

It is also estimated that a judge has to spend approximately 
15 minutes for each assigned counsel case to review the 
voucher. Using the assumption of $50,000 for a judges salary, 
The cost per case for judical review of the voucher is estimated 
to be $6.30 • 

Therefore, the overhead cost per ease for running the assigned 
counsel system (not yet counting the contribution of the public 
defender) is $13.93. This is summarized in Table 2. 

Table 2 
Computation of Overhead Costs for Assigned Counsel System in 

Montgomery County • 

Overhead Component 

Assignment Commissioner 
(appoints & reviews voucher) 

Judical Review of Voucher 

Total 

Contribution by Public Defender 

Contribution to Cost Per Case 

$ 6.93 

6.30 

$13.23 

The Office of the Public Defender hanales all cases at early 
stages qf the case, while the case is still in lower court. 
If the case never reaches the upper cou~t (i.e. the case is 
dismissed in lower court), an assigned counsel attorney is never 
given the case. If the case is to go to upper court, the 
Office of the Public Defender will either take the case itself 
or it win"be designated to the assignment commissioner to be 
handled by an assigned attorney. 

Some wor~ on the case is. therefore, performed by the Office of 
~he PU~117 Defender. This work may involve being at line-ups 
:nt7rvIewIng ~he defendent. determining eligibility for ' 
Indl~e~t servlce~, appearing at the first appearence and at a 
pre~lmInary hearlng. If the Public Defender did not exist, then 
assl~ned att~rneys would have to do these tasks. The cost for these 
servIces, whIch are paid by the County, should be allocated to 
the cost for an assigned couns~l case. 

From.th~ 198~ ~nual Report of the Ohio Public Defender 
CommIssIon, It IS reported that the cost per case of the 
Mo~tg~mery County Public Defender's office is $75.77 . 
ThIS lncludes personnel and operating costs. 

As a rough approximation, 1/3 of this cost per case will be 
allocated to the cost per case of the assigned counsel system 
Therefo:e, the cost per case of the assigned counsel system i~ 
to be hIgher by an amount of $25. 

Cost per Case 
----------------------

We can now est~mate cost per case for the case types presented 
in Table 1 by addlng the overhead per case and the public 
dcfander cost per case to the fee per case. This is pr-esented 
in Table 3. 

Table 3 
Cost per Case of Assigned Counsel System in Montgomery County 

Case type Fee / Case Ovhd / Case PDef / Case -------------- ----------- ----------- Cost per Case ----------- -------------
Ass+ Drgs $321. 79 $13.23 $25.00 $360.02 
" trials 862.00 " " 900.23 " pleas 314.40 " " 352.63 " dismis 224.24 " " 262.47 

Assaults 460.82 " " 499.05 

" trials 862.00 " " 900.23 " pleas 420.62 " " 458.85 " dismis 274.73 " " 312.96 

Drugs 239.86 " " 278.09 

" trials 
" pleas 248.64 " " 286.87 " dismis 213.50 " " 251. 73 

,.. " 
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PART II 

THE SUMMIT COUNTY, OHIO AD HOC ASSIGNED 

COUNSEL APPROACH 

r 

CHAPTER I 

PROFILE OF THE SUMMIT COUNTY, OHIO 

AD HOC ASSIGNED COUNSEL AP~ROACH 

The Environment of the Indigent Defense System 
The major city in Summit County, Akron, is the ru?ber capital of 

the world. Headquartered there are Firestone, B.F. Goodrich, 

General Tire and Rubber, a:"nd Hohawk Tire Companies. The area boas ts 

many types of manufacturing plants producing everything from boiler 

shop products to aerospace and defense systems. Located in northeastern 

Ohio, Akron is a vital distribution gateway between the industrial 

East andthe Midwest. Its history dates back to 1825 when the Ohio Canal 

was built. 

While it has been touted as one of the greatest manufacturing and 

merchandising centers in the world, it was hard hit .by the 1981 re-

cession. Akron had an unemployment rate of 9.5% which, while slightly 

lower than the average for the state, was almost two points higher 

than the national average. The Akron Regional Development Board 

attributes the increase in unemployment to the trend of diversification 

in the economy toward more services and less manufacturing. 

The loss of jobs is perhaps responsible for the fact that Summit 

County lost 5.2% of its population between 1970 and 1980; the county's 

population in 1980 stood at 524,472. The county is densely populated, 

with 1,311 persons per square mil~, andlO.S% of its population is black. 

Previous census figures showed that 6.3% of Summit County's popu-

lation lived below the poverty level and that the per capita income 

was $4,914. However, 1982 figures showed that effective buying income 

for the median household amounted to $18,381. 
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Summit is the only county in Ohio to have home rule. Its County 

the County Executive shall be the Chief Executive Charter provides that 

Officer and shall run fo r election every four years. The County Council, 

of seven members, is the legislat~ve consisting . authority for the county. 

The County Council is democrat c y a i b 6 to 1 majority. However, 

counsel are primarily republican. the judges who appoint 

The Akron Bar Association has approximately 1,200 members. 

f 6 346 crimes per 100,000 f howed a crime rate 0 , , In 1975, census igures s 

hundred and for.ty-nine,felony cases population. Two thousand, two 

were filed in the Akron Municipal Court dur ng • i 1981 Only 1,122 felony 

d by the county's felony court. cases were processe 

Percent of the felony cases requ re S~venty to eight i d the appointment 

of counsel due to the defendant's indigency. Observers speculate that 

h increased due to the the rate of appointments in criminal cases as 

i the annual cost of increased unemployment rates, thus increas ng 

1 and the resul talt tax bur en appointed counse d on Summit County citizens. 
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The Criminal Justice System 
The Courts 

There are two levels of courts in Summit County: the lower courts, 

which are the Municipal Courts, and the upper court, which is the 

Court of Common Pleas. The lower courts have criminal jurisdiction 

over all ordinance violations and misdemeanors and conduct preliminary 

hearings in felony cases. 

The Court of Common Pleas, in its General DiVision, has exclusive 

jurisdiction over felonies after the preliminary hearing stage. 

There are three Municipal Courts; they are located in Akron~ 
Barberton, and Cuyahoga Falls. There are seven felony 

court judges, 
all of whom are located in the Court of Common Pleas in Akron. 

Common Pleas judges receive a salary of $55,000 per year; the 

majority of this salary' is paid by the state. The County pays l'.:'$s 

than $20,000 of this amount. Municipal Court judges receiVe $51,000 

per year of which 60% is paid by the city of 40% is paid by the county. 

The Criminal Justice Process 

All felonies must be prosecuted by way of indictment unless 

indictment is waived; only if indictment is waived can a felony pro-

ceed by way of information. If the defendant is indicted prior to 

the preliminary hearing, no hearing will be held. However, preliminary 

hearings are required in all other felony cases unless the defendant 

waives the hearing in writing. Where there is no waiver and the 

defendant is in custody, the preliminary hearing must be held within 

5 days of arrest (Rule 5, Ohio RCP). 

Most cases are initiated by complaint and then bound over to the 

Grand Jury. Cases proceeding by information are generally the result 

of a plea agreement. Drug cases are often initiated by secret indictment. 
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There are two stages of a felony case which take place in the 

Municipal Court -- the preliminary arraignment and the preliminary 

hea:t'ing. If probable cause is found at the preliminary hearing, 

then the case is bound over to the Court of Common Pleas where the 

felony arraignment takes place. Some cases are diverted out of 

the system after the preliminary hearing if defense counsel sends 

a request to the prosecutor before indictment. 

The County Prosecutor's office has a pre-trial diversion program 

for first offenders who have committed nonviolent crimes. However, 

neither drugs or assaults are included in this program. In order for 

a defendant to receive diversion, the victim, the police department, 

and the prosecutor's office must agree. The case will be dismissed 

after a 12 month probationary period. In the meantime, the offender 

may be required to undergo counseling with a psychologist and pay 

restitution. 

According to local estimates, approximately 20% of felony cases 

are disposed of by a plea to a misdemeanor charge at the Municipal 

Court level; the remainder are bound over to Common Pleas Court. 

Discovery in criminal cases appears to be difficult to come by 

in this jurisdiction. The City Prosecutor's files are not shown to 

defense counsel. The police have confidential reports which defense 

counsel are not permitted to see. Defense counsel are promised fuller 

discovery from the police if they agree to waive preliminary hearings. 

Attorneys are also ~~essured to waive preliminary hearings in order 

to obtain a reduction in bond fer their clients. Also, until recently, 

assigned counsel would not be paid a fee if a felony case was disposed 

at the lower court level; this added to the pressure to waive preliminary 

hearings. 
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The Prosecution 

There are 10 full-time felony tr~al • attorneys on the staff of 

the SUmmit C ' ounty Prosecuting Attorney. In addition, there are 

two appellate attorneys, 5 civil tt a orneys, and two attorneys who 

handle juvenile cases -_ a total of 19 lawyer~ in all. The Chief 

Prosecuting Attorney is an elected official. 

Attorney salaries in the office range from $18,000 to $36,000, 

with $37,~50 for the Chief. The total budget for the office in 1981 

was $1,405,625, hil w ,e the budget for 1982 was $1 452 , ,282. 

This total does not include prosecutorQ ~ in the three Municipal 

Courts who handle misdemeanors and felo , ny cases which are disposed 

of as misdemeanors in the lower courts. 

The prosecution provides "horizontal representation," that is , 
they are assig'ned to th . e courtroom of a particular judge, rather 

than handling a given case from beginning to end. 

• 
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The Ingigent Defense System 

The Ohio Indigent Defense System 

In accordance with Ohio law (Ohio Rev. Code, Ch. 120), Ohio 

counties have three options in providing defense services to the 

indigent accused: 1) a county public defender system; 2) a joint 

county public defender system whereby counties share defender ser

vices; and an assigned counsel system. They may also utilize a 

combination of these models. In those counties which elect to 

establish a public defender system, a County Public Defender 

Commission must be formed. 

The Summi~ County Indigent Defense System - An Overview 

The Summit County Council has elected a "mixed" system con ... 

sisting of a defender office and an ad hoc approach to the appoint

ment of 'private lawyers. Unlike Mcmtgomery County, where the 

functions of the defender and assigned counsel systems are inter

twined, the two systems in Summit County operate independently of 

one another. 

The defender office is primarily responsible for the handling 

6 

of indigent misdemeanor cases, while the private bar receives almost 

all cases involving indigents accused of felonies. 

The Legal Defender Office 

This full-time defender system is funded by the county through a 

contract with the Akron Bar Association. Toe director of the 

office was originally hired by the Association's Executive Committee. 

It was cstablisl'.ed in 1973, largely in response to the Argersinger 

decision which required the appointment of counsel in misdemeanor Cases 

wbere defendants received jail time. 

In order to comply with state law, a Public Defender Commission 
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has been formed. It consists of five people, 2 of whom are appointed 

by the Common Pleas Court judges, and 3 of whom are appointed by the 

County Council. 

However, the office was established as a private, nonprofit 

corporation, whi·ch antedated the state's public defender law. The 

office is governed by the Bar Association's executive board, and the 

Bar Association monitors funds for the office. . 
The office expended $198,829 during 1981 and $219,373 during 1982. 

No investigators or social service personnel are included in the office 

staff. Staff includes 5 attorneys, 2 secretaries, and 3 interns. 

Up to 50% of the costs of public defender and assigned counsel 

services are reimbursed by the Ohio Public Defender Commission. During 

1981, the rate of reimbursement appears to have been only 35%. 

During 1981, the judges of the Akron Municipal Court appointed 

the Legal Defender to represent 1,984 persons charged with misdemeanors 

and 32 persons accused OD felonies. 
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thl.·s Chapter deals with the appointed counsel The remainder of 

County indigent defense system, i.e., the component of the Summit 

appointed to handle ind~gent felony cases in use of private lawyers 

the county's courts. 

The appointment of counsel in Summit County cannot be described 

. that there is no centralization or coordination of as a "system" ,'Ln 

appointments. All 

county personnel. 

essential functions are handled by court and 

Fees for appointed counsel are simply a line 

item in the budget for the Court of Common Pleas. The offices of 

8 

~he Public Defender, on the other hand, are treated the Prosecutor and ~ 

as separate entities in,the county's budget. 

Selection and Assignment of AppOinted Counsel 

1. Appointing Authority • Prior to the passage of the Ohio 

. counsel in felony cases were appointed by public defender statute, 

the after that time, the responsibility felony court judges. However, , 

was shifted to the Municipal Court judges j,n all indigent felony cases 

a secret indictment whereby the defendants do not except where there is 

Common Pleas judges who make an initial appeatance in the lower courts. 

were interviewed appeare to e d b pleased to be relieved of that function. 

Currently, the majority of appointments in felony cases are made 

by the Municipal Court judges. 

2. Method of Appointment. Each individual lower court judge is 

responsible for making the appointments. In the City of Akron, there 

'rotate each wee.k into the felony courtroom. are six judges who During 

d into that courtroom makes the week's period, the judge who has rotate 

the appoint~ents. 
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There is no coordination of the appointments made, and one judge 

is not made aware of the appointments made by the other judges. Thus, 

conceivably, . the 6 judges could allow a Single attorney to receive 6 

consecutive appointments. 

Judges may contact the attorneys themselves, or may request the 

assistance of a court clerk or bailiff for this purpose. 

3. Criteria for AppOintment and Method of Selection. There are 

baSically three sources used by the judges in selecting attorneys for 

appointment. The first source is a list compiled by the Akron Bar 

ASSOCiation, which is the active bar group in Summit County. The Bar 

ASSOCiation posts an application form for interested attorneys in its 

newsletter, and interested attorneys send their requests in to the 

Association. The bar then compiles a list of names and sends it to 

the judges. 

The second source of names for appointments comes from letters 

sent by attorneys directly to judges requesting that they be considered 

for appointments. And finally, judges may aSSign cases to attorneys 

Whom they know personally. 

There is only ,one known criterion for partiCipating in the list or. 

receiving appointments -- admission to the practice of law. No experience 

requirements or criminal practice training are required as prerequiSites. 

When asked about their practice and procedures in making appointments, 

the judges provided similar answers. No judge responded that he or she 

used the bar list in a rotational system. One judge used the bar list, 

but skipped over names not considered competent or "those you have to 

fight with or those who raise frivolous motions." 

In some cas~s, the prosecution assists the judge in selecting an 

attorney. This often happens in aggravated murder cases. 
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Summit County is out of compliance with the regulations adopted 

by the Ohio Public Defender Commission for experience qualifications 

of assigned counsel. These regulations require specific prior 

experience an or ~. d/ tral."n~~g for attorneys handling the various types 

b " B) The lack of criteria employed of criminal cases (see Exhi l.t • 

i i counsel raises questions by the Summit County officials in appo nt ng 

as to whether the county is entitled to be reimbursed by the state 

for up to 50% of those expenses, since §120.33 of the Ohio statutes 

i t d counsel systems requires that the relating to county appo n e 

be followed in order to standards established by the Commission must 

receive payment for attorney fee reimbursements. 
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A number of serious allegations were made about the ways that 

appointed counsel are selected by the judges. Representatives of 

county government, fiscal personnel, appointed attorneys, and judges 

alike charged that the Republican judges appointed lawyers on the basis 

of politics. One lawyer stated that some attorneys campaign for judges. 

Another attorney alleged that the better attorneys qon't get appointed 

in murder cases, which carry a higher maximum fee, because of the 

patronage system. A third attorney charged that only a few attorneys 

are appOinted in aggravated murder cases based upon their political party 

and per~onal relationships with the judges. 

There are 127 names on the attorney appointment lists. Apart from 

the most serious cases, respondents generally concurred that the appoint-

ment system is used as a training ground for lawyers just out of law 

school. Many of the more experienced criminal lawyers have wi~hdrawn 

from the appointment list, and are willing to accept appointments only 

in the better-paying, very serious cases. 

One respondent charged that judges may punish some defendants by 

appOinting a "rotten attorney." The allegation was made that the "general 

bar" receives the majority of criminal appointments rather than the 

specialized criminal par, and that judges won't appoint competent lawyers 

to handle murder cases for fear that they wil.l file a lot of motions. 

Further, the charge was made that a select group of attorneys receiVe 

many appointmerits, while others get very few. 

The foregOing discussLn raises questions about the fairness and 

proper functioning of the adversary system in Summit County felony cases. 

If allegations about control of defense attorneys by the prosecution and 

by self-serving judges are true, there can be no equal battle of adver-

saries. The righ ts of the accused tvould appear to be seriously j eo,pardized 

in such a system. 

.. 

, '-
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Funding for Appointed Counsel 

Like the public defender office, appointed counsel are paid from 

county funds with up to 50% of those costs reimbursed through the 

Ohio Public Defender Commission, a state agency. 

Unlike the prosecution, there is no elected official or other 

l} official organization to argue for adequate funding. The budget 

r for appointed counsel is controlled by the judges, since it is pre-

1 
sented to the county as part of the court's budget. As a result, it 

competes with the salaries of judges~ since it is up to the individual 

[ Ohio counties as to whether or not to pay the judges their maximum 

statutory compensation. InGeed, at the time that this research was 

[ underway, the courts were locked in litigation with the county seeking 

a mandamus action to force the county to provide adequate funding to 

\ c~ operate the court system. 

L 
The budgeting process for appointed counsel fees is as follows. 

Since the assigned counsel budget is part of the felony court appro-

1 
priation, the felony court's administrator projects c a dollar figure. 

Then, the judges vote on it and the court administrator negotiates with 

C the County Council for the entire court budget. 

Assigned Counsel Fees 

t. 1. Amount and Type of Fee Structure. Summit County employs an 

P 
hourly rate fee structure with $20/hour for in-court and $30/hour for 

out-of-court time. In addition, the following maximum fees are allowed 

f~ 
for the various types of cases: aggravated murder "with specifications" -

unlimited; aggravated murder and murder - $1,500; all other felonies - $500; 

r - and misdemeanors - $300. The courts also have an unwritten understanding 

that felony cases will receive no more than ~ of the statutory $500 

L maximum in plea bargained cases. (See Exhibit A for fee schedule.) 
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The Ohio Public Defender Commission has 
established statewide 

standards for appointed counsel fees. Th ose standards provide for 
hourly fees of $30/hour 

in-court and $40/hour out of court. The 

maximum fees allowed by th e state for the most ser~ous ... cases are 
several times the amounts of those allowed by SUIIU!U.°t C ounty. The 
Commission'recollunends: Aggravated 

murder "without specifications" _ 

all other felonies - $1 00 $4,000; murder - $4,750; 
, 0; and misdemea-

nors - $400. The county has refused to adopt these recommendations. 
Attorney fees in Summit 

County have not been increased since 
1974. 

Notwithstanding th 1 1 e ow evel of fees paid, judges frequently 
cut attorney fee requests. 

As a result, the effective hourly rates 
paid are substantially below the $20/$30 rates. 

In the past, appointed counsel were not paid t 11 a a if a felony 
case was disposed i n the lower court. However, this procedure has 
recently been changed· appoint d , e counsel are id f pa rom the felony 
court budget even if the 

case was disposed as a misdemeanor. 

2. Processing of Fee Applications. 
Attonley bills for appointed 

counsel fees must be submitted to the 
judge before whom an attorney 

appeared. The judge has the authority 
to approve the fee as requested, 

provided that it is consistent with the fee schedule , or to reduce the 

12 

amount awarded. Judges spend 20 seconds to 15 minutes to review each voucher. 
Once the judge has ordered payment, 

the fee application is returned 
to the attorney. Th 

e attorney must then walk the bill over to the court 

clerk's office, where 2 copies of the bill are certified. Th e attorney 
is then ° requ~red to walk it through 

to the County Auditor's office. 
The County Auditor gives the fee request to the County Executive 

for apprpval by th e County COHncil. 
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An accounting clerk in the Auditor's office spends 30% to 40% 

of her time in reviewing the fee applications and typing vouchers 

for payment. She earns about $14,000 including fringe benefits. 

The clerk is also r~quire to d record all fee vouchers on a form that 

is sent to the state for reimbursement. 

It is estimated that it takes approximately 3 weeks from the 

time that an attorney fee request is submitted until payment. However, 

i i has been consumed 2 to 3 months in recent years, the annual appropr at on 

before the end of the year. As a result, attorneys appointed toward the 

end of the year must wait for several months before receiving payment. 

3. Local Opinions on Adequacy of Fees. There was unanimity of 

opinion ~hat attorneys appointed to handle criminal cases receive far 

less than attorneys in private practice. Although the fee rates were 

recommended by the Common Pleas Court judges, they agreed that the fees 

were too low. One judge opined that, "What we pay lawyers is sinful." 

that when they wanted more, the threat was made to reHe pointed out 

place them with public de en ers. f d He thought that "the low fees can get 

to the point of subverting defendants' rights." 

fees. 

Attorneys complained bitterly about fee-cutting and low rates of 

However, they declined to confront officials about the fee 

structure for ear t a f h t they would retaliate by replacing appointed 

counsel with the public defender system. Many of the more 

experienced criminal bar had responded by declining to accept appoint-

ments in other t an mur er an h d d aggravated murder cases where the low 

maximum fees did not apply. 
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Determination of Eligibilitx 

Scmmit County has not established any formal written criteria for 

determining the eligibility of an accused for the . 
serv~ces of appointed counsel. 

The judge before whom the defendant appears at arraignment 

in MuniCipal Court makes an inquiry into the financial situation of 

the defendant. The individual judges use their own discretion in 

decicling upon eligibility. 

If the judges determines that a given defendant is eligible for 

appointed counsel at the indigency hearing, the Sessions Clerk is 

instructed co fill out an Affidavit of Indigency for the defendant. 

The clerk who does this work earns approximately $ll,OOO/year exclusive 
of fringe benefits. 

Timing of Case Entry by Appointed Counsel 

EarlY.en~ry into a case by counsel bas been credited with achieving 

better outcomes for defendants. Counsel, if acting on the defendant's 

behalf at the earliest stages of a case can: a) advise the defendant 

regarding statements made to the police; b) turn up perishable eVidence 

and interview witnesses while their memories are still fresh; c) assist 

in obtaining pre-trial release for the defendant, Who can then better 

assist in his or her own defense; and d) benefit the defendant and the 

defendant's family in other ways, such as establishing attorney-client 

rapport, securing emergency funds and shelter for the defendant's 
family, etc. 

The procedure for case entry in Summit County was described by 

respondents as fOllows. The defendant is asked by the judge at"the first 

COurt appearance whether or not he or she has a lawyer. If it is nec

essary that an attorney be appOinted, the judge continues the case 

until the following morning at which time the defendant is supposed to 

14 
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appear with his appointed attorney. In the meantime, the Sessions 

Clerk and court bailiffs may assist the judges in contacting an attorney 

for the defendant. 

From the procedure described above, it would appear that attorneys 

commence representation at a relatively early stage in the proceepings. 

However, this conclusion was not borne out in interviews with some former 

clients of appointed counsel. 

One defendant reported that the first time that he saw his 

appointed lawyer was 7 days after the judge appointed counsel. At 

that time, the entire meeting with the lawyer took plac'e in the holding 

cell at the courthouse where the defendant was brought for his prelim-

inary hearing. The meeting consumed no more than 5 minutes. Since the 

defendant had not been given the attorney's name prior to that time, 

there was no opportunity to contact the attorney. 

A second defendant reported that his first interview consisted 

of a 15 minute discussion with the attorney on the date of his 

preliminary hearing. As a result, the defendant had no opportunity to 

tell the attor~ey about defense witnesses that might have been brought 

to testify at the preliminary hearing. 

Jail officials confirmed that persons awaiting trial had great 
They stated 

difficulty in contacting their attorneys.;" that appointed counsel 

refused to accept collect phone calls from the jail, and that they also 
failed to return phone calls from inmates who were awaiting trial. 

On the other hand, it did appear that some defendants had 

the opportunity to confer with appointed counsel within a day of their 

first court appearance. While additional measures need to be taken to 

ensure that this occurs in all cases, the jUdiciary of Montgomery County 

• 

should be commended for their practice of requesting that appointed coun-

sel appear in court with their client the day after appointment. 
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The appOintment system in Summit 
County lacks any provision for 

making laWYI.:!rs available 
to accuse,d persons prior 

to court appointment. 
As a result,. thE'ire is no 

access to counsel at 
pre-indictment line-ups. 

A complaint was lodged b 
y one of the Summit County social services 

agencies that, in Some 
cases, persons against whom 

charges had not yet 
been filed were forced to go to the prosecutor's office without Counsel 
for questioning. 

Another problem relating to the lack 
of early access to Counsel 

is that ~ome defendants seem to b 
ecome lost in the jail for a time, 

and are 'not arraigned immediately. 
One defendant, an IS-year old 

male, told interviewers that he had 
been in jail for three days before 

his mother t~und out where he was, 
and was not brought to court until 

the fourth da I 
y. n the meantime, the police had 

asked him to make a 
statement. 

Finally" whil th e e ~udges appear tp do the' 
. ~,r 'part ~n ensu.+.j.ng 

early access to CQunsel by zequiri 
. . n~ the a ttorney to appear in court 

the day after appointment 
with. the defendant, 

s~e attorneys treat 
this as merely a perfuncto~ 

a~pearance. One defendant told the 
interviewer that the attorney 

had his associate showup on the 

but his atto.rney did not 
second day after h~s ... arrest, 

actually 
interview him until the day 

of the preliminary hearing • 
need to take advantage of the 

Attorneys 

first appearance in court by condJlcting 
the initial interview with 

the client on that day. 

•• • 
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Training, Investigation, and Supporting Services 

1. Training .. No training programs are required of lawyers who 

participate in receiving indigent criminal appointments. The bar 

f t ' to t~-e!offers sam.e continuing legal education association, ,rom une ~u 

but ~ttendance at these s~inars is not in the c~'iminal law area, .., 

mandatory for appointed copnsel. 

2. Investigation. The courts discourage t~e use of investigators 

in appointed criminal cases by requiring that all requests receiYe 

1 t!lone of the ~'pdges' interviewed could recall prior court approva • 

any request for spch se;rvi,ces eyer haying been ~ade, and conceded that, 

if such a request we,re made! it wopld not be approved s~ply because 

the budget was inadequate. 

While in the past, it ~y have been possible for' appointed counsel 

to receive some investigative assistance from the public defender's 

office, such assistance is not longer feasible because there are 

currently no investigators on the public defender's staff. 

3. Use of experts. The court's policy with regard to approving 

, . appo;nted counsel cases is similar to funds for expert witnesses 1.n ~ 

its stance on investigators. Prior court approval is required, and 

. The only ~ases where approval might be it is almost never gl.ven. 

given would involve an insanity defense • Even in those cases, judges 
• 

h Psycho-.·D~agnostic Clinic located at the refer the lawyers to t e • 

Summit County Courthouse which is a court- and state~funded agency. 

, d cc-.pla;ned bitterly about the adequacy of Attorneys intervl.ewe ". • 

evaluations perfo~ed by that agency, Requests for polygraph 

examinations are referred to the Akron Police Department. 
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Choice of Counsel 

The Ohio Statutes (i120.33) provide that an indigent person has 

the right to "select his own personal counsel to represent him" in 

lieu of receiving court-appointed counsel. It further provides that 

the counsel selected by the indigent person shall be compensated by 

the county for the representation provided. 

Few of the judge.s interviewed appeared to be aware of this 

statute. Apparently, no one has ever raised the issue in Summit 

County regarding a defendant's right to select his or her own lawyer 

in an indigent case. Those judges who were aware of the law had made 

no effort to implement it. However, ~e :rare cases were noted where a 
defendant requested a specific attorney and the cOurt granted the request. 
Su ervision and Monitorin of Attorne Performance 

Summit County employs no formal procedures for monitoring or 

supervising the performance of appointed lawyers. Moreover, no 

procedures have been established to remove any attorney's name 

from the appointment lists for inadequate performance. 

Those interviewed could not remember any attorney ever 

having been removed from the appointment list. One judge offered 

the suggestion that, if any attorney were really bad, the felony 

judges would tell the Municipal Court judges. However, he felt that 

he would like the system to have more monitoring, especially by 

the lay public. 

Recoupment 

Summit County employs no system for recoupment of the cost of 

providing legal representation. Some judges reported that, in the 

past, they had ordered recoupment as a condition of probation. One 

of those judges stated that he had sent defendants to jail for failure 

to pay on 15 occasions. 
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However, the practice of ordering recoupment as a condition of 

probation has fallen by t.he wayside since court rules were changed 

so that attorney's fees were no longer considered part of court costs. 

Most judges do not order recoupment in Summit County. Some of 

the respondents stated that there was no incentive to do so, since 

the money goes back into the General Fund rather than the court's own 

budget. In addition, 50% of all recoupment monies .would have to be 

refunded to the state. 

Local Perspectives of the Ad Hoc Appointment Approach in Summit County 

1. Judges: When asked about appointed counsel, most of the 

judges appeared to be relatively satisfied with the system. However, 

judges did make several suggestions for improvement, and some compared 

assigned counsel unfavorably with retained counsel. 

One judge thought that appointed counsel needed some sort of 

back-up, and suggested that it would be helpful to have the public 

defender provide supportive services. A second judge believed that 

assigned counsel need more training. She also observed that retained 

counsel take more trials than appointed counsel. 

A third judge thought that assigned counsel ,lack expertise. He 

suggested that lawyers who handled criminal work all of the time would 

do it more efficiently and would know what a case is "worth" when it 

comes to plea bargaining. He agreed with the previous judge that 

more training was needed for the younger attorneys. And finally, as 

noted previously, a fourth judge felt that the inadequacy of fees 

paid to appointed.counsel posed a threat to the rights of defendants. 

2. The Prosecution. A representative of the prosecutor's office 

'complained that he sometimes has to tell appointed counsel when to' 

file pre-trial motions and to ask for discovery. He thought that 
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some appointed counsel are "pretty bad" and "get sloppy." He pointed 

out that specialization is required for criminal representation, and 

that the Summit County system failed to require specialization. 

3. Social Service Agencies. Social service agencies compalined 

that the a'ttorneys lacked knowledge of the system. They failed to 

use the mental health and drug alternatives that were available to 

their clients and did not know enought to subpoena agency personnel 

to testify in their clients' behalf. A drug center's director ob-

served that attorneys failed to utilize the statute which allows 

treatment in lieu of conviction in drug cases. In addition,' the 

probation department reported that attorneys seldom contact that 

office prior to case disposition to di.scuss a possible dispositional 

alternative. 

A social service agency representative expressed his opinion that 

indigent defense was ineffectual in Summit County and that people who 

were not guilty were forced into plea bargain~ng. 

4. Clients. Clients interviewed indicated that their opinions 

of assigned counsel varied depending upon the particular lawyer. 

A defendant whose request for a particular well-known criminal 

lawyer was granted was very pleased with that laW7rer's performance, 

but stated that other court-appointed lawyers who had represented him 

in the past were not so good. His view was that they received the 

same $250 win or lose, and so' their attitude was, "get the case over 

with, and get on to the next fee." The lawyers who had represented 

him previously had failed to confer with him until the day that he 

went to court. 

L __________________________ ........ __ ............. _~ _____ ........ ______ ......... ________ .......J._~__=_ • ..!.~___=:,': ____ ~ ___________________ ~~ _____ , 
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Other clients similarly compl~ined that they were unable to 

and that the.l..·r lawyers had not interviewed contact their lawyers, 

them until just before the preliminary hearing. However, these 

complaints were not uniform; some defendants reported being inter-

viewed by their lawyers soon after appointment. 

One of the defendants interviewed stated that he had wanted to 

qualify under the statute permitting treatment in lieu of conviction 

for drug users, but that his lawyer had said that he couldn't do it. 

He felt that his lawyer hadn't "pushed" enough. Now, he is sentenced 

to 3 years probation, but felt that he couldn't make the probation 

because of his drug problem. 

4. Attorneys. Members of the bar raised complaints and made 

suggestions for improvement in a number of areas relating to the 

Summit County appointed counsel component. 

With regard to the question of low fees, they thought that it 

, d' i t' One lawyer thought that the operated as a ser10US 1S ncen 1ve. 
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low fees caused many attorneys to waive the preliminary hearing, which 

could otherwise serve as' a valuable source of discovery of exculpatory 

evidence for the defendant. It was also pointed out that there was a lack of 

parity between the payment of appointed counsel and the prosecution--

the prosecutors receive 7% raises each year, while appointed counsel 

fees had not been increased since 1974. Yet, appointed counsel must 

continue to pay $IO/hour of their fees for office overhead. A suggestion 

was made that the fee schedule should be revised in such a way that it 

did not provide disincentives for going to trial; it was thought that the 

present system penalizes attorneys for taking trials. 

In discussing the fees, some attorneys. brought up the apparent 

conflict of interest between the judges who draft the assigned counsel 
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budget and their own salaries. It was thought that judges would be 

jeopardizing their own raises if they requested raises for assigned 

counsel. 
Some complained that the court's own budget was increased, 

but that no increase had been allotted for attorney fees. 

The method of apPointing counsel was roundly criticized by 

'attorneys. One lawyer commented, "The more controversial the case , 

21 

the weaker the defense team that's appointed." It was alleged that 

some judges ma,y appoint without regard to the severity of the case, 

and may give new attorneys very serious cases. It was also alleged 

that appointments are based on party and personal relationships. 

Lawyers complained that "it's wrong to use the assigned counsel system 

as a training ground for new lawyers," and that defendants don't g~t 

fair representation by younger lawyers. It was suggested that the 

appointment system be upgraded through use of a t l' d ' 
cen ra 1ze apPo1nting 

agent who employed at least two lists separated by the degree of com

petence and experience of the lawyers. 

It was pointed out that more training in criminal practice was 

needed. A comment was made that the bar association's occasional 

seminars were not helpful. 

Several attorneys called for the establishment of formal, written 

eligibility criteria to ensure that judges were not appointing lawyers 

for defendants who could afford to retain counsel. 

With regard to the need for investigators and other support services, 

it was suggested that there be a set dollar amount set aside for support 

services so that they need not be requested in advance from the court, 

It was noted that judges routinely deny attorney requests for investigative 

costs. 
In general, the attorneys saw the need for more investigative 

resources as well as more access to the services of experts. 
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The court's psycho-diagnostic clinic received mixed reviews from 

the lawyers. But even lawyers who liked the clinic saw the need for 

[ 
additional resources for incompetency or insanity evaluations. 

The mixed defender-assigned counsel system was credited with 

r providing some benefit to assigned counsel in Suwmit County. Although 

the office had np investigators to share with appointed counsel, they 

r did, on some occasions, confer with appointed counsel on case strategy. 

In addition, the Ohio Public Defender Commission provided some back-up 

L assistance through its briefbank. 

r l) 

!'-

The specialized criminal bar appeared to be in an internal con-

flict with the bar at large regarding the appointment system. The 

[ Criminal Law Committee of the local bar association had recommended 

that assigned counsel be required to have practical experience as a 

[ prerequisite to court appoiptment and that a system be established for 

newer lawyers to "second-chair" in criminal trials. However, the 

[ board of the bar association rejected that recommendation. 
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Summary of Statistical Comparisons of Attorney Performance 

The performance of the appointed attorneys and retained counsel 

were statistically compared. A detailed discussion of the data is 

presented in the following chapter. This section gives a brief 

summary of the statistical analyses of ("oU t d h ' - r recor s s ow~ng cases 

handled by both group~ of attorneys. 
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The results showed several areas in which retained counsel 

excelled over appointed lawyers. First of all, retained counsel cases 

were more likely to have trials, d as oppose to being resolved through 

plea bargaining, than the cases handled by appoint,ed counsel. The 

data also showed that retained counsel filed pre-trial motions to 

suppress illegally obtained evidence more often than did assigned 

counsel in felony assault cases. In add't' t f' 'I' ~ ~on o' ~ ~ng such motions 

in more cases, they filedmore motions per case. While these two 

indicators do not necessarily influence the outcome of a criminal 

case, they indicate the amount of skill and effort expended by the 

attorney. Finally, although more an indicator of cost than of attor-

ney skill, it was noted that retained counsel f process elony drug 

cases more quickly than do assigned counsel. 

In summary, while there were no areas in which appointed counsel 

were shown to have produced statistically significant better results 

than retained counsel, there were several " areas ~n wh~ch retain.ed coun-. 

sel produced better results~ 
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Problem Areas in the Summit County Ad Hoc Assigned Counsel Approach 

There are a number of problems inherent in the assigned counse~. 

system in Summit County that seriously jeopardize the quality of justice 

for the indigent accused in felony cases. 

The approach to appointing counsel is beset with problems. The lack 

of any prerequisite experience or training for appointment even in the 

most serious cases creates the risk of providing unconstitutionally 

inadequate representation. Moreover, the absence 00£ criteria and 

the failuretto match attorney skill with th~ seriotisness of the charge 

violate state standards and put the county at risk of having the state 

refuse to reimburse county expenses. 

'Allegations of favoritism and politics as well as charges that 

attorneys are refused appointments for providing vigorous representation 

give cause for great concern. When the independence of counsel is en-

dangered, there can be no fairness in the functioning of the adversary 

system. The interests of the accused are subrogated to personal and 

political goals. 

Financial disincentives in the Summit County system for appointed 

counsel appear to undermine the quality of representation 2nd deter 

qualified lawyers from remaining part of the system. The maximum fee 

of $500 for a non-homicide fel~ny case and $250 for felony cases which 

are resolved by plea penalizes both defendants and lawyers. Lawyers 

are forced to cut corners with regard to interviewing clients, investi-

gating facts, skipping essential stages of the process, and are pressured 

to resolve the case by a quick plea rather than going to trial. The com-

pensation for criminal defense lawyers lacks parity with the prosecution. 

which receives annual raises, as do the judges. Further disincentives 

to perform quality work are c~used by fee-cutting by judges so that fees 
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paid are even lower than the $30/hour in-court and $20/hour out-of-court 

rates prescribed by the fee schedule. Yet, even the prescribed fees 

fall far short of the standard fees established by the State Public 

Defender Commission. 

The timing and system for processing of fee payments provide further 

disincentives for appointed lawyers. Of particular concern is the need 

for attorneys who handle cases in the latter part of the year to wait 

until the following fiscal year for payment because appropriations have 

run out. The system whereby attorneys have to hand-carry their fee 

applications through the system is cumbersome, inefficient, and demeaning. 

Moreover, requiring attorney fee requests to be reviewed by the judge 

before whom the attorney appeared would seem to chill zealous repre-

sentation and the filing of essential pre-trial motions. 

Judges who must.compete for scarce resources with' assigned counsel 

cont':'ol the app:opriation for assigned counsel fees and influence the 

fee schedule. As a result, defense counsel have no opportunity to 

influence rates as does the prosecution whose budget is independent of 

that of the judiciary. There appears to be an inherent of conflict 

of interest here on the part of the judiciary. This apparent conflict 

could be resolved by separating out assigned counsel fees from the 

judiciary. perhaps by placing it under the control of the local Public 

Defender COmmission. This would provide a separate entity which could 

advocate for adequate compensation with the appropriating agency. 

Because of the random and uncoordinated nature of appointments. 

there is no entity to provide supervision or monitoring of appointed 

counsel. Judges confess that their perceptions of the competency of 

counsel are merely impressionistic. Moreover, since over 90% of all 

cases are plea bargained, judges have no opportunity to observe the 
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extent of preparation of effort expended by appointed counsel. The only 

segment which has first-hand knowledge of attorney performance, the 

clients, are a disenfranchised group. As a result, there is a need for 

some means of ensuring that appointed counsel are providing effective 

services. 

The lack of training and supporting services seriously impairs the 

ability of appointed counsel to perform well. Since a large percentage 

are fresh out of school, there is a great need of the appointed lawyers 

for specialized training in criminal practice. The lack of either a 

budgetary allottment or staff investigative services means that the 

defense must rely on one-sided and incomplete reports from the po~ice 

and prosecution to establish the facts of a case. This simply robs the 

defense of any chance of proving either innocence or mitigation. The 

same to the lack of forensic experts for the defense. principle applies 

While, as has been observed, the courts' efforts to ensure early 

appointment of counsel are laudatory, Summit County lacks a system to 

provide defendants with lawyers at the outset of the case. No lawyers 

are available for pre-indictment line-ups or interrogations. And even 

in cases where an attorney has been appointed and appeared with the 

may not follow up by interviewing the client until client, attorneys 

the date of the pre m nary ear n • Ii i h i g By that time, evidence may have 

disappeared and witnesses memor1es may ave aps . , . hIed To compound this 

problem, defendants who are incarcerated pending their trial have great 

difficulty in contacting their lawyers because their calls are not re

turned and collect calls are not accepted. 

The lack of resources allocated to the defense function may be a 

short-sighted savings. • Since ~nexperienced lawyers are used and no 

social services are available, community resources that might aid in 

. ... 

. ..... 

... ~ 

! , 
, 

( I ,. 

n 
! ) 

fJ ~ , 

. , 
L 

[I 

, 1 

D 
U 

n 
u 
o 

27 
reducing recidivism are overlooked. Attorneys are unfamiliar with drug 

and mental health programs that could be employed to rehabilitate defen-

dants awaiting trial and recommended as alternatives to incarceration . 

The duty to provide dispositional plans for defendants is not fUlfilled 

by the defense function in Summit County • 

While the dual, or mixed, defense system may provide some side 

benefits in that appointed counsel can obtain some information from the 

public defender, the bifurcated nature of criminal defense in this 

c~unty alao creates a problem. Since there is no single entity in 

charge of the defense function, no one has complete statistics about 

the defense of indigents. As a result, there can be no adequate planning; 

in effect, th~ system falls through the cracks. This probably accounts 

for the fact that the county has been surprised when funds run out before 

the end of the year. Again, placing the entire function under the aus-

pices of the Public Defender COmmission might provide a solution. 

• 
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SCHEDULE Exhibit A 
Str.:iiUT COUNTY, OHIO FEE . COURT "PPOINTED 

.-\ "r.:ravated murder' with specific.ltions 
~ ) rdec (Z90:;.O.!): 

2 A""riuted murJe:r (lQ(H.Ol" mu 
~ . I"..e>r Clse J._M.u:imum p.!r .lttornl:) r-

h-Per hour in Couct 
c-Per hour out of Couct 
d_G:l:penses 

:; . Felony other rh.ul u in lbt:l,·C: 
:l_M3-'Cimum Fl!r .lttornq· pcc c.uc 
t--Per hour in Court 
c-Per houl' Ollt Qf Court 

d-Exren~<:i 

• -\\1 ~{i~JC:n"e.lnors: 
.l-M.n:immn Fer .Iuorn!!}' re:r (.lse 
b-Per hOllr in Court 
c-Per hour out of Cllllct 
u_Expen~cs 

5 :\11 Aprelbte Cuurt rC\)(cduces: .' . . 
'1 \' 'th ,rlcClf:cJ.tron!l 
J. _,'\'_'!!Cl\\\tc:U .1luro.:c:C \\1 t' I' \,. ~) 

~ • ) c:r t Zvt; ,.lI_ 
i:--- ,·;,7. r;\\ accd mlled..::c i .!9U3>.() L • mur, 

, ~,'" . !'er cJ.se 
I_~bximtlln rer .Ittorn=! [' 
.!-Per hour in COlin 
;-Pcc hour out of Court 
~_Expt:nses 

c-All oeher fcloni.:> 
. teorn"" \'er Clse L_~b:\IInum pc:r I -I, 

2-Per hour in Court 
;i-Per hour out Ot Couet 
~-Exp(:nse:; 

Unlimited 

.$uoo.oo 
30.00 
20.00 

all approved 
by Court 

$ 50Q.OO 
30.00 
20.00 

lslllowcd 
by Cuurt 

.~ ,;00.00 

31>.00 
20."0 

:lS JUowed 
by Court 

Unlimited 

S! .10t):l1(} 

:;.1.t'10 
Z(\.OO 

.\~ .lUow~d 
hy Court 

S SOfl.nl) 

:;O.O~\ 

.10.00) 

JS :.Iliowet! 
by Court 

~ 
I 
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IUJUL'·J:.I!.!J .t.n , .,.!!:!~~il<:> .. PUBI.JIC DBE'ENDER COi'.H-iIS~ 

January 27, 1979 

Regulations on Experience 
Qualifications tor Aesign~d Counsel 

and Pi.1bl:~c Defenders 

EXHIBIT B 

!} Any attorney (Inch'4,J,ing Publ:ic Defender;:> and Assistc:.n·c Public Defenders) 
. '\o7ho fails to meet the follo~'J~Lng ;nin.ii.l1lu-U qualifications shall not: be 

I} assigned to rerl~~sHnt an indi~i~~nt i::crcor. in a crill'\ir.al case. 

(A) Where t~e defendant is cha~ged with murder, aggravated murder 
and aggra,,J"a ted murd ~r 'vi t'h sp.~cifica ·l:ions. ..' 
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'(1) Tri.al counsel or co-counsel in CIne prior Inurder trial; or 

(2)' Trial. cm1nsel in t\';o first degree fe1.C!l~r trialsi or 

(3) TrIal counsel in ten or mor.e jury trials. 

(.~~) \,~here the defendant: is charged \-lith a firs!:.. second or third 
oegree felony. 

1.1) Trial counsel in t\'lO or inor:e f~.rst, second or third degree 
felony ·trials at le:~st one of \"hic~ \·ms a :lury trial; or 

(2) Trial counsel in 3..rty four jury tl:.'5..:~lc at lea::> t one of \'lhich 
was a criminal jury trial in a first, seconc1 or third 
degree felony trial; or 

(1) Tr.ial counsel in ilny t.\·70 criminal trials and 

(a) Co-counsel in at least ,=,ne criminal jury trial, or 
(bi Tric:\l counselor cb-couns'?l in \:\\'0 ji.lry trials. 

~C) '\\1h,~re the defendant:. is cha:t::ged ''lith a fourth degree felony I 

(:lj -.rrial cOllnsel or co-couns~::l i~ at least oue jury trial; or 

(2) Completion of a training program certified by the local 
bar assoqiation, t.he CQurt in "Jhich' the case is being 
tried or the State Public Defender Commission. (1-1-73). 

(D) All other cases for which assigned counsel is 'required by current 
constitutional interpretations. 

(1) Tr,ial co-couns031 in one t:l:ial tried to verdict or 

(2) Compl~ticn of it t.:r.aining prog~'am certified by. the local 
bar association 1 the court 'in \'Ihlch the case is being 
tried or the State Public Defender Conuniss:lcn. 

Assignments should be distributeJ as, widely as possible among the m~mber 
.of the bar \·rho meet: the qual.ific:!t.iC'Hs for c.lssignloent:. 

'1'he rcspGctJ.ve courts and county and joint public defender co."nm:i.ssions 
shall be free to ado?t loc~l rules requiring qualifications in addition 
to the min.utlum wt:ant},:tl:cl.s estabLi.f~hc:cl by 'this ~E:-gula tiol) . 



-----~--... --- 7'--~· 

, .. 

:",' 

. . ' 

,. 

§ 120.33 OHIO CRIMINAl. LAW HAND800K 

a share uf sllch state reimbursement in propurtion to 
the percentage of the total cost it has a~reed to pay. 

(8) If the juint county public defender fails to 
maintain thc standard~ for the conduct of the offit'C 
established hy the rules of the Ohio public defender 
commission pursuant tu division (8) of section 
12(U)3 of the Revised Code. the Ohio public de
fender commission shall notify the joint county pub
lic defender commission and the countv commis
sioners of each county in the district that the joint 
county public defender has failed to comply with its 
rules. Unles.~ the joint· public defender commi.'iSion 
or the joint t'Ounty public defender corrects the con
duct of his office to comply with the rules within 
ninety days after the date of the notice, the counties' 
right to reimbursement from the state authorized in 
division (A) of this section shall terminate at the 
close of the current fiscal year. 

HISTORY, 138v H IS. (Erf 1-13-761; 138 v H 204 (Eff7-30-791: 
139 v H 6&.4. Ef( 11-15-81. 

§ 120.33 [County appointed coumell)'ltem.] 
In lieu of using a county or joint county public 

defender to represent indigent persons in the pro
ceedinp set forth in division (A) of JIICtion 120.18 of 
the Revised Code, the county conimiaioners of any 
county may adopt a resolution to pay cowwel who 
are either personall)' selected by the indipnt person 
or appolnted by the court. Th. resolution Ihall in
clude thOle provisions the county commillionen 
conale!. necessary to provide effectivw reprel8llta
tion of indigent persons in any Proceedinl for which 
counsel .. provided under this section, Th. r..,lu
tion shalllr.clude provisions for contracts with any 
municipal corporation under which the municir-aI 
coiporation shall reimbUlSe the county for COUDI8l 
appointed to represent indigent perIOns chupd 
with violations of the ordinances of th. municipal 
corporation. 

(A) In such a county, an indigent person shall 
have the right to do either of the following: 

(1) To select hls own penonal QOwuel to ~t 
him In any proceeding Included within the provi
sions of the ftlIOlution; 

(2) To requelt the court to appoint COUDIIIl to 
reprlleftt him In such a proceedinl' 

(B) The court havinl jurisdiction over the pro
ceeding shall, after determlni.lg that the person II 
Indigent and entitled to legal repl'elCtation under 
this section, do either of the followlnl: 

(1) By signed journal entry recorded on Its docket, 
enter the name of the lawyer selected by the in
digent penon as counsel of record; 

(2) Appoint counsel for the indigent penon if the 
person hu requested the court to appoint counsel 
and, by signed journal entry recorded on its dockets, 
enter the name of the lawyer appointed for the In
digent penon u counsel of record. 

(C) The county commissioners shall establish a 
schedule of fees by case or on an hourly buis to be 
paid to counsel for legal services provided pursuant 
to this section. Prior to establishing the schedule, the 

county commissioners shall request the bar assocj 
tion or associations of the l'ounty to submit a 
posed schedule. The schedule submitted 
subject to the review. amendment. and approval 
the county commis$ioners. 

(0) Counsel selected by tht- indigent person or 
pointed by the court at the request of an incligE~at~~ 

Jrson, except for counsel appointed to retlresoenl 
person ch.rged with any violation of an 
of a municipal corporation that has not cOllltrllCtt!d .~. 
with the county commissioners for the payment of.':, 
appointed counsel, shall be (laid by the county ancf:) 
shall receive the compensation and expenses tJWf~ 
court approves. Compensation and expenses shalr~ 
not exceed the amounts fixed by the county commjs.. ':i;1 
siGners in the schedule adopted pursuant to divisioD, . \ 
(C) of this section. i ,if.. 

The fees and expenses approved by the court shall ~i 
not be taxed as part of the costs and shall ~ paid by r.~ 
the county. ~I 

The county auditor shall draw his warrallt on the ~ 
county treasurer for the payment of coun1>,,1 in tho ... 
amount fixed by the court, plus the expt:nses the,,' 
court fixes and certifies to the auditor. Thl' county . T. 
auditor shall report periodically, but not less than:.::. 
annually, to the board of county commissioners the ~ 
amounts paid out pursuant to the approval of the ,: 
court. The county commissioners, after re\'iew and 
approval of the auditor's report, may then ('ertif) It 
to the state public defender for reimbursenltmt. If a 
'request for the reimbursement of the cost 01 coun-;eJ 
in any case is not received by the state public 
defender within ninety day:; after the end of the 
calendar month In which the case is finally disposed 
of by the court, the state public defender 1>hall not 
pay the requested reimbursement. The state pubUc 
defender shall also review the report and, in accor
dance with the standards, guidelines,' and max
imums established pursuant to divisions {B J (7) and 
(8) of section 120.04 of the Revised Code, preparE' a 
voucher for fifty per cent of the total cost of ea.::h 
county appointed counsel system in the period of '! 

time covered by the certified report. Upon presenta
tion of the voucher to the auditor of state, the 
auditor, if satisfied as to the correctness of the 
voucher, shall issue a wlurant on the treasurer of 
state, payable to the order or the county commis
sioners, for the amount of the voucher or. if the 
amount of money appropriated by the general as
sembly to reimburse counties for the operation of 
county public defender offices, jOint county publi~ 
defender offices. and county appOinted counsei 
systems is not sufficient to pay fifty per cent of the 
total cost of all of the offices and systems, for the 
lesser amount required by section 120.34 of the 
Revised Code . 

(E) If any county appointed counsel system fails 
to maintain the standards for the conduct of the 
system established by the rules of the Ohio publio 
defender commissioD pursuant to division (8) of sec- '. 
tion 120.03 of the Revised Code, the Ohio public., 
defender commission shall notify the county com
missioners of the county that the county appointec:i' 
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CHAPTER II 

STATISTICAL ANALYSIS OF COURT DOCKET DATA IN SUMMIT COUNTY 

Using data from the court files in Summ;t 
• County, the following 

statistical comparison was made of performance b 
y the ad hoc, or 

-"'--
randomly appointed lawywers, and privately retained counsel. 

The 

privately retained counsel were used as a "control group," 
Le., a 

means of assessi~g the performance of the assigned counsel 
by providing 

a yardstick against which to measure them. 

In this study, a variety of ind;cators 
• of attorney performance 

were used as variables. 
They told the researchers about the amount 

of effort expended by the lawyers, the 
outcomes that the lawyers were 

able to achieve for their clients, and h 
ow expeditiously the cases 

were processed. 
For example, data were extracted about.' the attorney's 

ability to get the defendant out on bond,· th h 
e met od by which the case 

was resolVed; if it was resolved by plea, whether the case was pled to 

a lesser crime than was originally charged; if it was resolved by trial, 

whether or not there was an a 'tt 1 
cqu~ a; the length and type of sentence 

received; whether or not pre-trial motions 
were filed; if they were 

filed, how many and what types of mot;ons,. 
• and how long it took to 

handle the cases from beginning to end. 

The data that were collected .about these . 
var~ables were analyzed 

within the framework of t t' . 
a s a ~st~cal analysis of varian~e. A uni-

variate analysis of covariance was 
computed for each dependent variable. 

1) Description of the Sample 

In Summit County, a sample of 2 . f 
2·3- elonies (86 felony assault 

and IJ.7. felony drug) cases was drawn from the court dockets. 
A 
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breakdown of tye offenses with whiQh the types of the major felony 

were charged and their metho defendants 

sample is presented in Table 1. 

d of representation in the 

type of counsel that eventually Cases are classified by the 

2 

represented them, l.'nl.'tia1 mode of representation. rather than their 

to assigned counsel, while Only 8 defendants changed from retained 

only 2 changed from assigned to retained counsel. 

Table 1 

Felony Offense Type 

Frequency 

Assigned Counsel Retained Counsel 

Assault: 
2 Aggravated 1 

29 54 Felonious 

Total 55 31 
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Drug: 
'C':'~·t'·'.tot i 'jl'", e.f Ar,,:.thet' 121 1 Tt'$\ ff 1 Ck 11'"'i;f 

2S 29 Dt'ug AO'.lsS' 15 4121 Theft ,:,f Dr'.IQs 5 3 Deceot 1':;'1', t,:, Obtain 
Dar,get":"JS Dt"'.tg e- 121 

a 
Illegal Possess i ':'1'1 .:;.f a Dr"ug 12 5 
T·;:ttal 

59 78 

'The freQuency of variOIJs stat uses of cl ients .jf b.;:)th 
assigl",ed and retained counsel, after the first arraignment ar,d 
at the time of case disposition is presented in Tables 2. and 3. 
The tables Show that clients of assigned counsel are mor~ likely 
to remain in Jail after first arraignment than are the clients of 
retained Counsel and that though assigned counsel are more 
successful in getting clients released from Jail, that this is 
still true at the time of case disposition. 

Table 2 

rnitial Bond Status 

Frequency 
Assigned Counsel Retained Counsel 

I'lloney B':'I",d 
35.3" (63) 63.3% (69) Jail 
2121.2 (,]3) 4.6 (5) Released on 

Recogl"'l zance 
23.7 (27) 32.1 (35) No r nf':.r"mat ion/N/A .9 (1) 0.121 (121) 

Table 3 

Bond Status at Time of Case Disposition 

Frequency 
Assigned Counsel Retained Counsel 

M':.ney Bc.nd 56. 1% (64) 61.5% (67) Jcul 
15.8 (18) 4.6 ( 5) Released on 

RecognlZance 27.2 (31) 33.0 (35) Other" 
121.121 (121) .9 (1) No I I",f,;:tt"mat l';:tl",/N/A .9 (1) 121.121 (ill ) 

In Summ1t County, docket data ~eveal that 86" of the 
felonles represented by assigned Counsel were charged by 
lndlctment. (98 of the 114 for whiCh there are data) and 82.6% 
o¥ tMe felonies taken by retained counsel (9121 of the 108 for 
wh~Ch there are data) were 50 charged. 5121.9% of assigned 
counsel felony cases (58 of the 112 for which there are data) 
were seen to InvolVe orellmlnary hearings; 45.9% of the 
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reta1ned counsel felony cases (5121 of the 11213 for which there 
are da~a) did so. 

Patterns of case disposition in Summit County, Ohio 
are oresented 11"1 Table 4. 

Taole 4 

Method of Disposition 
Ft~eq 'Jency 

Assigned COIJnsel Retained 

Dismissal 11.4% (13) 12.8% 
Plea 75.4 (86) 73.4 
8ench Trial 3.5 (4) 2.8 
JI-It~y Tt~ial 8.8 ( 1121) 6.4 
Deferred Pl"~ljsecut i Ijn 121.0 (121) 1.8 

C'j'.lYIsel 

( 14) 
(80) 

(3) 
(7 ) 
(2) 

~requencies of the varIous sanctions imposed on those 
adJud1cated guilty in the Jurisdiction are displayed in TableS. 

Tabl e S 

Type of Sentence 
Frequency 

Assigned Counsel Retained Counsel 

Defer~~ed Sentence 12 12 Stlsoen'ded Sentence 64 61 Fir-Ie 17 19 CI:,I.lt't C';:'Sts 84 73 
P~~ljbat 11:01"1 67 5'3 T1me Set~ved 11 2 
Irlcarcet~at ion 56 38 

(Note: FrequenC1es dO not total number of pleas plus number 
found gU1lty at trial, because mOre than one type of sentence was 
often asslgned to a defendant.) 

The activity of counsel as revealed by the number of 
motions filed by aSSigned and retained counsel In Summit 
County is presented in Tabl.e 6. 

Table 6 

Total NUMber of Motions Filed 
Frequency 

ASSigned Counsel Retained Counsel 

12'1 52.6% (6121) 56. '3'1- (62) 
1 35.1 (4121) 2121.2 (22) 2 5 7 (6) 18.3 (20 ) ow 
-;. 

if} 7.0 (8 ) .'3 (1) 
'-' 

4 0.121 (121) 121.0 (0 ) 
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6 I:I~~ ml:lt~e 

121.121... (121) 
121.121 ." (121) 

1.8 
1.8 

S 

(2) 

(2) 

TMe frequency of filing of the four most common types of motions 
Can be see in "fable 7. 

Table 7 

Type of Motions Filed 

Red •. u~e 80nd 
DiSMISS 
SI.lopress 
Discovet'y 

Frequel'"'cy 
Assigned Counsel Retained Counsel 

12 
2 
7 
7 

6 
3 

14 
18 

~ata on. the second indicator of attorney actiVity, 
apoeal"ances 11"1 court, is presented in Table 8. ,:,f 

Table 8 

Number of Attorney A~pearances in Court 

Assigned 
Frequency 

Counsel Retained Counsel 
12'1 

121.0 1 
3.5 .:: 
6. 1 3 
7.9 4 

17. :5 5 
21. '3 6 
18.4 7 
14.9 8 
5.3 9 
2.6 1121 Ijr mOt~e 1.8 

(121) .9 (1) 
(4) 7.3 (8 ) 
(7) 3.7 ( 4) (9) 21. 1 (23~ (2121) 26.6 (2'3) 

(25) 16."5 (18 ) (21) 11.121 ( 12) ( 17) 4.6 ( 5) 
(6) 2.8 (3) 
(3) .9 (1) 
(2) 4.5 (5) 

.~ 
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The tables presented ab.ove represent the frequencies of given 

answers to the questions posed on the docket study instr~ent. In 

order to analyze those responses, two types of variables had to be 

created. 

6 

The first type of variable created was the "dichot01llous" variable. 

Dichotomous variables allow us to boil the issues down into two choices 

such as "yes" and "no." This allows the results to be expressed as 

fractions of 100%. Examples of dichotomous variables depicted in the 

table below are: defendant detained in jail vs. defendant released 

from jail, and case dismissed vs. case not dismissed. In order to 

simplify the world for purposes of this analysis, several categories. 

of responses may be collapsed, and instances where there were ~issing 

data are dropped from the analysis. 

The second type of variable created for the analysis is presented 

as "interval level" data. These were created by making c~putations 

of the data collected so that "interi:als" such as the length of t.i:J.lle 

from the defendant's first court date until case disposition can ~e 

compared. 

Frequencies.of the dichotomous variables created for the 

analyses of covariance from the court dockets in Summit County are 

presented in Table 9. 

Table 9 
Frequency 

Assigned Counsel Retained Counsel 

Va.r iable 

B';:)I".d Stat 'JS 
at Time .~f 

Case Dispositio~n 
-in Jail 
-.;:)ut c.f Jail ~. 21Z1.4~ (23) 

7'3.6 ('3121) 

,; 

4. 6~ (5) 
95.4 (11214) 
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Status from First 
Aopearance to 
Disp.;:.sit le.n 
-Change--

was in Jail-now out 
-1",.:. change--

was in Jail-still in 

Case D1Sposition: 
a) diSMissal 

-case dismissed 
-nc·t d ism 15sed 

b) tr'ial 
-case tried 
-case not tried 

c) trial vs. plea 
- p I ea. ent erE;'d 
-case tl"ied 

d) type of plea 
-original Charge 
-lesser charge 

e).trialoutcome 
-g'_Ii I ty 
-not 9 '.1 i 1 t y 

f) trial outCOMe 
-gl.liltYof 

'::>l"iginal chat'ge 
-g',ll1 ty .;:.f 
lesser Charge 

g) motions filed 
-filed none 
-filed ~ny 

11) overall disoosition 
-g',ll I ty . 
-not 9'Ji lty 

Ser,tence: 
~) incarceration 

-lr'C':H'Cet'ated 
-not lncarcerated 

0) t yoe 
- i l".ca~'ce~'at i .:on 
-O~":lbat l';:.n 
-':::otn=~' 

34.8 

65.2 

11.5 
88.5 

12.4 
87.6 

86.121 
14.121 

44.a 
55.8 

64.3 
35.7 

33.3 

66.7 

52 .• 6 
47.4 

64.3 
35.7 

58.8 
41.2 

58.8 
38.1 
3. 1 

l'l'"le nee 
I ,n o~rformance of asslgned anc 

.7 

--
(8) 

.~ 

20.0 (1) '-
..:: 

80.0 (4) .. ~: 
(15) 

.' 
.~~ 

<r"z.~ 

( 13) 
(1121121) 

13.5 (14) 

86.5 ('3121) 

( 14) 
('39) 

'3.6 (1121 ) 
9121.4 (94) 

(86) 
(14) 

88.9 (8121) 
11. 1 (.10) 

(38) 
(48) 

43.8· (35) 
56.a (45) 

('3 ) 
(5) 

'3121.0 (9) 
10.121 (1) 

(,3) 55.6 (5) 

(6) 44.4 ( 4) 

(6121) 
(54) 

56.9 (62) 
43. 1 (47) 

(9) 
(5) 

85.6 (8'3) 
14.4 ( 15) 

(57) 
(40) 

41.8 (38) 
58.2 (53) 

(57) 
(37) 
(3) 

4l. a ('38) 
46.2 (4-2) 
12.121 (11) 

t'et a i ned C':O',II""IS9' 1 ';:'1"1 the 
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h ' h interval-level data was gathered in vat'lables f,:ol" w lC I 10 
a -e presented in Tab e . 81.1fl1l'I1i t C.:OI_lnty . 

Table 10 

Vat' 1 ab 1 e 

Lenctl'1 
of incarceration 
( t'ange) 

N'.Irtlbet' ,:of 
M,;)t 1,;)I",s FlIed 
(l"ange) 

\'IIuf,ltlet' of 
Attorn~y Aooearances 
(l".:mge) 

Da.ys 1"1"":01'11 

First Aopearance 
to Disposition 
(range) 

Days frol'l1 
F1rst Appearance 
to Sentencing 
(range) 

Mean of 
Assigned C,:ounsel 

19. 9 fIlOS. 
(1-227) 

.67 motions 
(0-3) 

5. 1 apps. 
( 1-12) 

105.7 days 
(0-334) 

121.9 days 
(7-334) 

Mean cof 
Retained Cc.I,.\I",sel 

22.94 mos. 
(1-180) 

• 81 Mot i.:,ns 
(0-8) 

4.5 apps. 
(0-14) 

120.0 days 
(27-359) 

136.1'days 
(31-334) 

f Dfferences in the ~) An-lyses of Covariance 0 1 . d Counsel in SUMmit 
- - A . ned and Retalne 

Performance of S91g t l1ing for Defendant 
COI.lnty: Felony Cases, C.:.n. 1"'0. and Initial Bond 

Ace Prior Convlctlons Sex, Race, _, 
'Status 
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i) Covariates. In performing the analyses of the data, it was 

necessary to control for the 9haracteristics of defendants. For '<. 

example, it was thought that if the clients of appointed counsel had 
.. ~ 

significantly more prior convictions than the clients of retained .' 

counsel, ,this could skew the outcomes unless the statistical model 

used adjusted for that fact. In Summit County, the study controlled 

for prior convictions, sex, race, initial bond status, and age. 

Table 11 presents the frequency distributions of the char-

acteristics of clients of assigned and retained counsel. 

Table 11 

Case and Defendant Characteristics 

Frequency 
ASSigned Counsel Retained Counsel 

Pt' 1 ':'1" C':,nv l.ct ions: 
Yes 

54.4% (62) 43.1" (47) 1\11:0 
27.2 (31) 37.6 (41) NI:O II"I f"::'l"ma t i l:on 18.4 (21) 19.3 (21) 

Sex: 
Female 

19.3% (22) 13.8% (15) l'1ale 
80.7 (92) 86.2 (94 ) 

Race: 
White 

41.2" (47) 48.6% (53) BlaCK 
34.2 (39) 15.6 ( 17) N.:. In f':Ol"fIlat i ';)n 24.6 (28) 35.8 (39) 

hutial Bond Status: 
B':''l'''ld 

55.3% (63) 63.3% (69) Jall 
20.2 (23) 4.6 ( S) I=1QR 
23.7 (27) 32. 1 (35) Ne. I nf'ol"l'I1at lCm .9 ( 1 ) 0.0 ( tZl) 

Mean Yeal" of' Birth 1953 1'352 
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ii) Analyses. The analyses of covariance revealed the following 

significant difference between assigned and retained counsel in Summit 

County: whether or not a case wa\s resolved by trial (F (1,64) =4 . 29 , P .042). 

The coefficient of regression is non-significant for this dependent 

variable, ,indicating that the covaJ:'iates of ,pr~or convictions, etc. 

did not alter the finding. Examination of adjusted means indicates 

that clients of retained counsel are more likely to have their cases 

taken to trial than are the clients of assigned counsel (adjusted means= 

1.7 and 1.9 respectively). 

There are also three interactions between the type of attorney 

handling a case (assigned/retained) and type of felony with which the 

defendant was charged (assault/drug) in Summit County: 

1) number of days between first appearance and sentencing 
(F(1,57)=9.92,p .003) 

. 2) number of motions filed (F(l,68)=7.72,p .007) 
3) whether or not motions were filed (F(1,68)=7.42,p. 008). 

The coefficient of regression is not significant for any of 

these variables, again, indicating that the findings were not affected 

the control variables desiqnating defendant characteristics. 

To be more specific, the statistical analysis in.dicates that 
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tne l··t=t· t· ,I a ac lon lnvolvin th 
t,;:, serlterlcing ,-, ......... 'tt.s be 9 e n'.tmbe~' l:of days h'om first 
' -'-..... cause ,;:.f a diff appec\t·a~·,ce 
asslsnea Counsel wlth -espe .... t t d erence between retained ar-
R 't; . • • -. 1;:0 ~"tg c... (-( ,. e alned counsel process f 1- . .ses F 1,57)=7.31 P 00Q) ass d - e 1 '1"1Y d~'ltg case ' . w •• ~ 19ne Counsel (adJusted - _. ~ s more quiCkly than 
r~soectively). Retained an:eans~101.~ days and 191.1 cays, 
t~elr speed of processln assigned Counsel do not differ in 
a~'d 113.'3 days, respecti~e~;~~ul~,cases (adJusted means=140.12! 
mutlons filed, analysis' d' lth respect to'the number of 
more motions than assi g 1~ 1cates that retained Counsel file 
(F(1,S8>=4.7S p 03-) (ne COUnsel for assault cases 
t'espect 1 vely) : Ret:i ne~di~~ted '!leans=1 .. a and .44 mot 10ns, 
W1th respect to nUMber of :~slgned COunsel do not differ 
(adJusted means=.66 and 1 31'110 l~ns filed for felony drug cases 
rescect to Whether or n t' Mt~tl0ns, respectively). With -
t~ t, 0 mo 10ns are fil d a reta1ned COUnsel are ' e , analyses reveal 
counsel for assault cases 7~~~ ~~~:lY to file than aSSigned 
means=l.7 and 1.;:: respe t' l' 7.47"p .008> (adJ'.tsted 
M ~ t 'c 1 ve y) Ret aid ;~ no d1ffer slQnificantly 1n t~ ~e and aSSigned COunsel 
.elony drug ca$es (adjusted means~lr mot10n behavior fo~ 
r~us, retained Counsel are fl1in -1.5 and ~.7, respectively). 
11 kel y t,;:, fi,le mot ions f'jr felo 9 more ~,jt 10ns and are more 
t; a 1'<1 ng less time . t b' ny assau J. t cases, yet at'e 
than are aSSigned cl:O'.ln~el~lng fell:ll"lY drug cases to sentencing 

SUMMary of Differences b 
Counsel etween ASSigned and Retained 

Differences in the handling of: 

Fal';:.nies 

-likelihoOd case resolved by trial 
-nuMber of motions filed 
-whether or not motions filed 
-days from first appearance to sentencing 
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CONCLUSION 

As noted above, there were several areas where the data showed 

that retained counsel performed significantly better than assigned 

counsel in Summit County. Anyone of these indicators, taken alone, 

would not be particularly persuasive evidence that assigned counsel 

were not performing up to par. However, taken together, they do 

appear to present a pattern. 

For example, in felony drug cases, retained counsel disposed 

of the cases in an average of 101.3 days as opposed to 191.1 days 

for assigned counsel. They were also faster is disposing of felony 

assault cases, but there, the difference was not statistically 

significant. 

While pre-trial motion activity alone is not an un~ruQiguous 

indicator of performance, it does tend to show more effort. Here, 

retained counsel filed 1.2 motions in the average felony assault case, 

while assigned counsel filed only .4~ motions. The notion that they 

are expending extra effort on cases is buttressed by the finding that 

they are statistically more likely to take cases to trial than assigned 

counsel. 

In sum, while these findings are not overwhelming, they seem to 

indicate that retained counsel are significantly more efficient t~an assigned 

counsel and, at nhe same time, they put more effort into their represen-

tation of the accused. 
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CHAPTER IV 

The Summit County Cost Study 

From,assigned c~unsel attorneys' fee requests, data 
obtalned to estlmate fee per case, time spent per case, 
fee per hour. These results are presented in table 1. 

Table 1 
Fee per case, fee per hour, hours per case for Summit County. 

Case type Fee/ease Fee/hour Hours/case Hours-in Hours-out N -----------
Ass+Drg 

" trials 
" pleas 
" dismis 

Assaul ts 

It trials 
It pleas 
It dismis 

Drugs 

" trials 
It pleas 
It dismis 

-------- --------
$275.88 

498.75 
264.88 
188.00 

304.65 

523.11 
252.12 
184.60 

251.90 

425.67 
243.64 
193.67 

$20.12 

17.92 
22.50 
20.89 

19.73 

20.61 
19.09 
20.15 

20.55 

12.09 
22.39 
22.18 

tI 

---------- --------

13.71 

27.83 
11. 77 
9.00 

15.44 

25.38 
13.21 
9.16 

12.26 

35.20 
10.88 
8.73 

6.84 

14.98 
5.74 
3.98 

7.31 

13.50 
5.80 
4.00 

6.44 

19.43 
5.70 
3.93 

For the entire sample of 88 felony fee requests, 

6.87 

12.85 
6.03 
5.02 

8.13 

11.88 
7.41 
5.16 

5.82 

15.77 
5.18 
4.80 

88 

12 
68 

8 

40 

9 
26 

5 

48 

3 
42 

3 

ave:age fee (per case) was $276 with a fee per hour of $20. 
Asslgned counsel lawyers spent ,on average, 13.71 hours on a 
felony case for an assault or drug charge. Approximately 
half of this time was spent in court. 
Trials were,more expe~sive than plea cases, and plea cases were 
more expen~~vt than dlsmissals. A trial cost over 2 1/2 times as 
muc~ as a d~smissal. However, trials cost th~ least on a p~r hour 
basls at only $17.92 per hour. 

As~aults w~re generally mose expensive than drug cases. Assault 
trlals were more expensive than drug trials. Assault pleas were 
were mo:e expensive than drug pleas. However, assault dismissals 
were sllghly less expensive than drug dismissals but the Ns are 
too small to mak~ much of that. 
On a fee per hour basis, assaults generally were slightly 

L-__________________________ ~ ____________________ ~ ____ L_ __ ~~~~ __ ~ ________ ~~ ____________ ~L_ ____ -~~~.~. ______ ~ ____ ~ ________ ~ _________________ ~. __ 
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less expensive than drug cases. However, assault trial cases 
had a substantially greater fee per hour ($20.61) compared 
to the fee per hour for a drug case ($12.09). This must be 
interpreted cautiously as the Ns are so small for these case types. 

Fee Costs from Aggregate Budget Data 
-------------------~------------------

Data on fees were also obtainable from aggregate budget data 
which the county and State uses to assess its Indigent Defense 
Systems. This data is from the 1982 Annual Report of the Ohio 
Public Defender Commission. A total of 2020 assigned counsel 
felony cases were handled by the Summit County Assigned Counsel 
System. 
The following cost 
For Summit County 

items are reported. ' 
Fee per felony case • $211.18 
Fee per hour for a felony case - $20.85 
Hours per case for a felony case - 10.13 
Fee per case (all types) - $209.48 
Fee per hour (all types) - $20.88 
Ho~rs per case ( all types) - 10.03 

Compared to our estimates from our sample of felony assault 
and drug cases, our sample shows a higher felony co,st per case 
( $276 vs $211) and a higher numb-er of hours per case (13.71 
vs. 10.13). But our cost per hour estimate is very close, almost 
identical, to the aggregate calculation ( $20.12 vs $20.85). 
It would be natural for these difference$ to occur in that 
our sample is for just two types of felonies ( assaults and 
drugs) while the aggregate data represents the universe of cases 
across all felony types. 

It at first seems startling that, in the aggregate data above, 
the data for felony cases is very similar to that repo~te~ for 
all cases ( felonies, misdemeanors, appeals). This is explained 
due to the assigned counsel systems caseload being 95% comprised 
of felony cases. 

Overhead Costs 
-----------------

The overhead costs .for running this ad-hoc assigned counsel 
system consists of costs associated with the assignment process 
and the payment process. 

The assignment process uses (roughly) approximately 5 minutes of a 
judges time to pick the assigned attorney and 10 Illinutes of a 
court clerk or bailiff to call the attorney and arrange for the 
appointment. Using an assumption of $50,000 per year salary for 

.a judge and $20,000 a year salary for a bailiff, this assignment 
process adds an additional $2.10 for judical resources expended 
and an additional $1.70 for bailiff resources expended. Thus 
we roughly estimate that each case costs an additional $3.80 
beyond the fee as the cost for appointing attorneys. 

The payment process uses (roughly) approximately 1,5 minutes of a 
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judge's time to review -nd a rov th 
ti~e accounting clerk i: use:Pto ;ill

e v~u~:er. In addition, a part-
so the count' c.n ou e neccessary forms 
filing syste~ Fro:e~~epaymentt~o the attorneys and to keep a 
resources used' assump lon above, the judge's time 
per case. From ~~t the .. paym~nt process adds an additional $6.30 

erVlews lt was learned that -h . 
works approximately 407. of the time 7 e accountlng clerk' 
during February through December ~nt~he asslgned counsel system 
during January when s' ,a~ en works 90% of the time 
The accounting clerk ~:~~:l$~~C~~~tl:~ procee~ures ~re followed. 
fringe benefits. From this inf~rmatron year, lncludlng 
we calculate that the accountin clerk't . 
assigned counsel system are' S6~01 00 c~~ sfattrlbutable ·to the 
[~11/12 x .4) + (1/12 x .9)j x $14'040'. e ormula used was: 
Slnce 1037 . ,$6201. 
th t th asslg~ed counsel cases were handled in 1981, we calculate 

a ~ accounting clerk cost attributable to the cost 
the assIgned counsel system is: $6201 / 1037 • $5 98 Per Case of 
Thus we roughly estimate th t h . . 
beyond the fee as the cost :f ~~c case costs an additional $12.25 
counsel ~yst~m ($12.28 _ $6.30 +e$~~~)~t process of the assigned 
A summarIzatIon of the t' t' in Table 2. es lma lon of the overhead costs is presented 

Components of 
Table 2 

Overhead Co~ts in Assigned Counsel System 
of Summlt County 

Overhead C~mponent Contribution to Cost per Case ------------------------------- -----------------------------
Judge in appointment $ 2.10 

Bailif in appointmene 1. 70 

Judge in fee approval 6.30 

Accounting clerk in fee approval 5.98 ---------------------------------- ----------------------
TOTAL $16.08 

the case types We ca~ now estimate cost per case for 
presented Tlhn,Ta~le 1 by adding the fee per 
per case. IS IS presented in Table 3. 

case to the overhead 

Table 3 
Cost per case of Assigned Counsel S t ' ys em In Summit County 

Ca,:;e type Fee I case Overhead 
--.. _------------ I case Cost per --------------- case --------------- ------------_.-
Ass';' Drgs $275.88 $16.08 $291. 08 

" trials 498.75 " 
" pleas 

$514.83 
264.88 " 280.96 
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less expensive than drug cases. However, assault trial cases 
had a substantially greater fee per hour ($20.61) compared 
to the fee per hour for a drug case ($12.09). This must be 
interpreted cautiously as the Ns are so small for these case types. 

Fee Costs from Aggregate Budget Data 
--------------------------------------

Data on fees were also obtainable from aggregate budget data 
which the county and State uses to assess its Indigent Defense 
Systems. This data is from the 1982 Annual Report of the Ohio 
Public Defendet' Commission. A total of 2020 assigned counsel 
felony cases were handled by the Summit County Assigned Counsel 
System. 
The following cost 
For Summit County 

items are reported •. 
Fee per felony case • $211.18 
Fee per hour for a felony case - $20.85 
Hours per case for a felony case - 10.13 
Fee per case (all types) - $209.48 
Fee per hour (all types) - $20.88 
Ho~rs per case ( all types) - 10.03 

Compared to our estimates from our sample of felony assault 
and drug cases, our sample shows a higher felony cost per case 
( $276 vs $211) and a higher numDer of hours per case (13.71 
vs. 10.13). But our cost per hour estimate is very close, almost 
identical, to the aggregate calculation ( $20.12 vs $20.85). 
It would be natural for these differences to occur in that 
our sample is for just two types of felonies ( assaults and 
drugs) while the aggregate data represents the universe of cases 
across all felony types. 

It at first seems startling that, in the aggregate data above, 
the data for felony cases is very similar to that reported for 
all cases ( felonies, misdemeanors, appeals). This is explained 
due to the assigned counsel systems caseload being 95% comprised 
of felony cases. 

Overhead Costs 
-----------------

The overhead costs ,for running this ad-hoc assigned counsel 
system consists of costs ass¢ciated with the assignment process 
and the payment process. 

The assignment process uses (rough!y) approximately 5 minutes of a 
judges time to pick the assigned attorney and 10 minutes of a 
court clerk or bailiff to call the attorney and arrange for the 
appointment. Using an assumption of $50,000 per year salary for 

.a judge and $20,000 a year salary for a bailiff, this assignment 
process adds an additional $2.10 for judica1 resources expended 
and an additional $1.70 for bailiff resources expended. Thus 
we roughly estimate that each case costs an additional $3.80 
beyond the fee as the cost for appointing attorneys. 

The payment process uses (roughly) approximately 15 minutes of a 
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~~::e~~C~~~~i~; ~;~~:wi:n~s:~p~~v;ii~eo~~u~~er, In addition, a part-
so the county can d e neccessary forms 
filing system Fro~e~hePaymentt~o the attorneys and to keep a 
resources used' assump lon above, the judge's time 
per case. From ~~t;~~i,~:~~ntt procless adds an additional $6.30 

1 was earned that ~he ac t' 
works approximately 401. of the time 7 coun lng clerk' 
during February through Decemb ~nt~he asslgned counsel system 
during January when s e ' er, a~ en works 90% of the time 
The accounting clerk ~a~~:1$~~C~~~t1:~ procee~ures ~re followed. 
fringe benefits. From this inf~rmatlon year, 1nclud1ng 
we calculate that the accountin I k' , 
assigned counsel system are: $6~0~ ~~ c~~tsfattr1butable ,to the 
[~11/12 x .4) + (1/12 x .9)] x $14'040'. e ~rmula used was: 
Slnce 1037 ' ,$6201. 
th t th ass1gned counsel cases were handled in 1981 

a ~ accounting clerk cost attributable to the cos~ we calculate 
the ass1gned counsel system is: $6201 / 1037 • $5 98 Per Case of 
Thus we roughly e t' t th • • b s lma e at each case costs an add't' 1 $1 

eyond the fee as the cost of the payment process 1 10na 2.25 
counsel ~yst~m ($12.28 _ $6.30 + $5.98). of the assigned 
~ summarlzatlon of the estimation of th ln Table 2. e overhead costs is presented 

Components of 
Table 2 

Overhead Co~ts in Assigned Counsel System 
of Summlt County 

Overhead C~mponent Contribution to Cost per Case ------------------------------- -----------------------------
Judge in appointment 

Bailif in appointment 

Judge in fee approval 

Accounting clerk in fee approval 
----------------------------------

TOTAL 

$ 2.10 

1. 70 

6.30 

5.98 
---------_., -----------

$16.08 

the case types We ca~ now estimate cost per case for 
presented 1n Table 1 by adding th f , , e ee per 
per case. Th1s IS presented in Table 3. 

case to the overhead 

Table 3 
Cost per case of Assigned Counsel S t ' ys em ln Summit County 

Case type Fee I case Overhead ---------------- I case Cost per --------------- case 
-------"'-------- --------------

Ass+ Drgs $275.88 $16.08 $291. 08 

" trials 498.75 " 
" pleas 

$514.83 
264.88 " 280.96 
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CHAPTER I 

PROFILE OF THE SAGINAW COUNTY, MICHIGAN COORDINATED ASSIGNED COUNSEL SYSTEM 

The Environment of the Indigent Derense System 

Saginaw County is located near the center of the State of Michigan. 

Five sizable rivers the ·Flint, Tittabawassee, Cass; Shiawassee, an~ 

Badd -- flow into Saginaw County to form the Saginaw River. 

Following the Civil War and extending until the turn of the 

century, Saginaw County was a busy lumbering center. Many sawmills 

were clustered on the Saginaw River's banks, and the rivers provided 

forest-'to-mill transportation for logs. vast tonnages of mill pro

ducts, from boards to barrel staves, were sent to market aboard 

vessels plying the Great Lakes with Saginaw as a port of call. 

The lumber industry came to a screeching halt after the 

Saginaw valley was shorn of its pine forests. Today, Saginaw is 

a General Motors town. Appr?ximately 25,000 workers are employed 

by GM's various divisions. However, at the time of this study in 

1983, the automobile industry was hard-hit. Approximately 15% of 

the population was unemployed out of a total labor force of 101,200, 

and further lay-offs were being predicted by the local press. 

The east side of the City of Saginaw is very poor -- a ghetto 

with a high crime rate. The downtown section seems almost deserted, 

and expensive hotels located there are suffering from lack of bus-

iness because out of town visitors eschew the area. The west side 

of the city is where thenore affluent, white citizens live. These 

two sections of the city are separated by the Saginaw River. 
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The population of Saginaw County is 228,059 persons of whom 

15% are black and about 5% are H~span~c. Th t 
- - e coun y covers a land 

mass of 814 square miles with a population density of 278 persons per 

square mile. The latest (1974) figures show per capita income 

at $5,506. The 1975 crime rate per 100,000 persons was 7,767 crimes. 

The county's bar association boasts 309 members. In addition, 

there are some 40 attorneys who practice in the county, but do not 

belong to the bar association. 

The county is managed by an elected Board of CommisSioners, 

and lacks either a County Administrator or a County Manager. The 

County Controller is the chief executive officer. This 9fficial's 

duties include that of presenting the budget for the assigned counsel 

program to the county's Board of Commissioners. 

The county bqdget for 1982 was $66.6 million, which includes 

approximately $2 million in state and federal funds. Interestingly 

enough, while there is widespread un~mployment in the county and 

consequent loss of income by the residents, the county tax coffers 

increased from. 1981 to 1982 by 5.5% due to increases in property 

taxes. The major sources of real estate taxes have continued 

despite harsh economic times. This county has consistently operated 

in the black. 

The Criminal Justice System 

The Courts 

There are two levels of criminal courts in Saginaw County: the 

lower courts which are the District Courts, and the Circuit Courts. 

The District Courts have 6 judges, while the Circuit Courts are 

served by 5 judges, all of whom hear both criminal and civil cases. 

Both sets of courts are located in the Saginaw County Court Building; 

however, juvenile cases are heard elsewhere. The jurisdiction of the 
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Circuit and District Courts 1S . congruent with the county's. boundaries. 

Maximum judicial salaries are controlled by state law. They 

f the Salaries paid to judges of the are set at a fixed percentage 0 

Court,· ' d f the Circuit Court may receive no State Supreme e.g., JU ges 0 

more than 92% of the salaries paid to State Supreme Court judges. A 

l ' 'paid directly by the state. It is portion of the judges' sa ar1es 1S 

then-up to the individual counties to determine whether or not to pay 

a supplement bringing judicial salaries up to the statutory amount. 

While some Michigan counties have elected not to do so, 

The sa~inaw County pays its judges the maximum allowable amount. 

Chief Judge of the Circuit Court earns approximately $63,000 of 

which $37,775 is paid by the state, with the remainder coming from 

county funds. 

Costs for payment of assigned counsel are allocated from the 

courts' budgets. Costs of prosecution, on the other hand, are found 

in the county budget under General Services. Administration. 

The Prosecution 

The Chief Prosecuting Attorney for Saginaw County is an elected 

official. The budget for that offfce in l~82 was $676,765. Fourteen 

full-time-equivalent attorneys are employed by that office, of whom 

ff ' and handle only paternity cases. 2 are housed in a satellite 0 1ce 

An additional $·170,668 is allotted for welfare enforcement. 

salary of the Chief Prosecuting Attorney is $47,517. 

The 

The budget for that office is prepared on the basis of last 

year's budget rather than on the principle of zero-ba~ed budgeting. 

No analysis is cond~cted of caseloads or costs per case. 

1 m~sdemeanors, traffic cases, and civil The office handles al • 

infractions as well as felonies, mental commitment, guardianship, 
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neglect cases, and research for the Attorney General on certain questions. 

The prosecutor presents his budget directly to the County Board's 

Finance committee; the courts take no part in these budget negotiations. 

The office makes no effort to handle cases by way of vertical 

prosecution. That is, the preliminary hearing, arraignment, and 

sentencing stages may be handled by different attorneys in the office. 

Pretrial Release and the Use of Bail Bondsmen 

The Michigan Constitution states that, "All persons shall, 

before conviction, be bailable by sufficient sureties, except that 

bail may be denied for (persons in certain specified kinds of cases) 

• •• when the proof is evident or the presumption is great."~ The 

exceptions to the presumption of bail deal with repeat offenders, 

ch~ges of murder or treason, first degree criminal sexual assault, 

armed robbery, and kidnapping with intent to extort money. 

In accordance with the Michigan Constitution, a Michigan 

Court Rule
2 

incorporates the p~esumption of release, and allows 

the courts to utilize either personal recognizance, conditional 

release, 10% deposit with the court, or the posting of the full 

amount of cash bail. 

Notwi thstanding the rule penni tting j.udges to use 10% bonds, 

Saginaw County judges in most cases decline to use the system, 

preferring to require the posting of full cash bail. This has led 

to the widespread use of bail bondsmen. Bondsmen are frequently 

observed waiting in the courthouse offipe of the Assigned Counsel 

Coordinator. 

Indigency and the Criminal Justice System 

Defendant indigency rates have increased due to the current 

high unemployment situation. When the present assigned counsel 
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, , and a half ago, assigned Administrator assume~ his POSl.tl.on a year 

, d l.'n 70-S0% of the felony cases. Due to counsel were being appol.nte 

current economic conditions, counsel are now being appointed in over 

90% of felonies. 

The Criminal Justice Process 

If they are All cases originate in the District court. 

misdemeanors, they may be tried or pled in District court. If 

b pled in District Court if they have they are felonies, they may e 

been reduced to misdemeanors. However, if a preliminary hearing 

, found, the case will be bound over to is held and probable ca~se l.S 

the Circuit Court where it may be tried, pled or dismissed. 

a case by way Of indictment very rarely takes place Initiating 

in this county. 

The Indigent Defense System 

. ~ Goa1e of rho Proaram H1StClr¥ ann ____ - -- --- ., 

f t ' dissatisfaction with The present system grew out 0 a moun l.ng 

the random court-appointed approach to providing defense services 

f ' As early as 1969, there were to indigents accused 0 cr~e. 

ubl ' J'.udges favored Republican attorneys in charges that Rep l.can_ 

3 At that time, another problem that making criminal appointments. 

had surfaced was an excess of expenditures over county budget, 

, t' Newspaper commentary at that time predicted the approprl.a loons. 

'h public defender system. 4 
replacement of the existing system Wl.t a 

The Argersinger decision brought increased concern about 

, 1 ly in the face of continued skyrocketing court expense, partl.cu ar 

5 

Thl.'s le'd, in 1972, to a pledge by county commissioners cost increases. 

to study the option of a public defender system. 5 
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Again, in 1975, the fiscal officers of Saginaw County complained 

that, under the random assigned counsel approach, the county had tine' 

handle on how much the program is going to cost each year.fl6 

The contract system employed in Berrien and Isabelle Counties 

was considered by the Board, but the County Board noted that judges 

would have to be consulted in the planning of any new funding method 

"since they have the authority to appoint attorneys (and) without 

their cooperation it wouldn't do us any good to have a contract with 

a firm for legal services ••• We could end up having to honor the con-

tract and still have to pay to an attorney if a judge wanted to 

appoint one." 

In 1976, Legal Services for Eastern Michigan recommended a 

study by the National Center for Defense Management (NCDM) of the National 

. Legal Aid and Defender Association to assess the problem and make 

recommendations. The impetus for this study were assigned counsel 

costs in 1975. approaching $500,000; ~his was up from $177,000 in 

1969 and $53,600 in 196.8. The NCDM study was highly critical of the 

system, alleging that a large percentage of appointed attorneys were 

not qualified to handle criminal law and that clients are getting 

poor service. 7 The repo,rt recommended that the county establish 

a six member private defender system. The report was blasted by 

both judges and lawyers w'ho were angry over the allegations of 

incompetency of counsel, ,and its recommendations were roundly rejected. 

A newspaper article in 1977 claimed that, "a few attorneys are 

doing a good business repx'esenting people who are being defended at 

taxpayers' expense. tlS This article culminated a series of articles 

alleging either favoritism in appointments or uncontrollable costs 

as defects in the random appointment system. 
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All of the persons interviewed in the course of the present 

study agreed in substance e..'X)ut the objectives of the county in 

rejecting the random assignment approach and establishing a new 

coordinated assigned counsel syst~n in 1979. The major objective 

7 

of the system was that of cost-saving. This was to be accomplished 

through better screening of defendants for eligibility, by keeping 

attorney fees down, and by seeking repayment from defendants who 

could afford to reimburse the county for the cost of representation. 

A second objective was that of taking the pressure off of judges by 

avoiding charges of favoritism. None of the -individuals interviewed 

thought that improving the quality of legal defense services was one 

of the goals of establishing the program. When established, the 

new system was modeled after a similar program in Genesee County', 

Michigan. 

To a large degree, the program appears to have met those 

goals. The total cost of appointed counsel was no greater in 

1981 than it was in 1978. In addition, the $40,000 cost of admin-

istering the program (most of which is used to pay a part-time attor

ney-administrator and a full-time assistant) has produced no additional . 
cost to the county if we consider that approximately $27,000 is 

recouped from defendants as a result of the program and that 

$13,500 of actual attorney services are provided by the Administrator 

in attending line-ups, extradition, and probation violation hearings. 
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The Coordinated Assigned Counsel Program - An Overview 

Saginaw County currently employs a coordinated assigned counsel 

system as the exclusive mode of providing legal defense services to 

indigent defendants. It is staffed~ as we noted above, by a part-

time attorney-administrator and a full-tim~ eligibility screener/ 

clerk/secretary. The attorney contracts directly with the county, 

and is paid $20,000 per year with no fringe benefits; he is not a 

county employee. The assistant is a county employee; she receives 

approximately $16,000 in salary plus the county fringe rate of 25%. 

The Administrator of the program is a former Assistant Prosecut-

ing Attorney for Saginaw County as well as a for.mer u.s. Attorney. 

Since 1980, he has been ~n private practice with the fir.m that 

serves as counsel for the County.' 'The County Attorney is also a 

partner in that fir.m. The Administrator ran unsuccessfully for 

the post of Chief Prosecuting Attorney in the last election. 

As noted earlier, the program h~s been in existence since 

1979; the present head is the second Administrator for the program. 

The program handles the following types of cases: felonies, 

misdemeanors, paternity, and some appeals (the remainder are handled 

by the Michigan State Appellate Defender Office). These cases are 

assigned out to attorneys on the ~rogram's appointment list. In 

addition, the Administrator himself provides direct attorney services 

at line-ups, in probation violation hearings, and in extradition cases. 

It handles no juvenile cases or mental commitmentsJ those are handled 

through direct random attorney appointment by the individual judges in 

those courts. 

L... ____________________ ...... ______________ ...... ____ ..... ___ ....... __ ...... _~ ________ --'-~ ___________ .J...._~ _ __.:,:.....::.__.:ii<!.." ______ ~ ____ __= ____ ~_~ _________ ~_~~ ___ ~ _______ I _ . 
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The Administrator is hired via a Special Services Contract 

with the County. His duties, as specified in the contract, include: 

supervising the eligibility screener, making recommendations to the 

judges regarding the appointment of counsel, actively engaging in 

recoupment from defendants, providing direct attorney services as 

described above, reporting to the District Court ~dministrator, and 

filing monthly reports with the "monitoring committee" which consists 

of one District Court and one Circuit Court judge, the two court 

administrators, and a coun~y commissioner. 

The Administrator, in each indigent case, submits an attorney's 

name to the judge for appointment. His recommendations are based 

upon lists containing 77 attorney names. 

According·to the Administrator, the sole criteria for participat-

ing in the assignments are a request by the attorney and maintaining 

either a residence or an office within the county. Two appointment 

books are·used, one for attorneys who accept felony cases, and a 

second, for attorneys who accept misdemeanors. Attorneys are 

selected from the books in rotation, except where the case requires 

special skill, in which case, names will be skipped over until the 

name of a more skilled attorney appears on the list. Attorneys will 

also be passed over in the event that they are unavailable for the 

preliminary hearing which, by Michigan law, must be held within 12 

days of the defendant's arrest. In special cases, the Administrator 

will confer with the appointing judge by phone before sending the 

appointee's name up to the judge for formal appointment. However, 

in most cases, the Administrator, in effect, makes the salection, 

which is subsequently rubber-stamped by the judge. 
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Attorney Fees 

1. Fee Schedule. The fee schedule provided by the Assigned 

Counsel Administrator shows separate fee structures for cases handled 

in the Circuit and District Courts. For Circuit Court, an "event" 

structure is employed which specifies flat rates for given court 

appearances, e.g., preliminary hearings (the same rate is paid whether 

the hearing is held or waived), arraignments, motions (the schedule 

does not state whether the same rate is paid whether the mot~on is 

just filed, or whether it must be heard as well, but motions with a 

brief receive an additional $25), pleas, sentencing, and trial days. 

An extra $25 is given for case preparation. No fees are provided for 

time spent in meetings or calls with the client, .research, investiga-

tion, or other out-of-court activities. 

For District Court, the fee schedule simply provides a flat 

$30 per ho?r rate, and does not distinguish between in-court and 

out-of-court activities. 

These schedules are dated July 7, 1981. Fees are recommended by 

the Administrator on the basis of these schedules; actual fees are 

decided by the trial judge in each case. 

2. Judges' Perceptions. Five judges were interviewed 

including the Chief Judges of both the Cir(iui t and District Courts. 

None of these judges appeare~ to be familLar with the ~rinted fee 

schedules. A Circuit Court judge who wasl not shown the schedule 

stated that they don't use a schedule, but that each judge approves 

the fee of the lawyer who appeared befoI'e him in his own discretion. 

He stated that he pays the lawyers for motions and telephone calls, 

but that the initial factual interview faUs under the flat initial 

arraignment fee. According to this judge, the fees are designed to 
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compensate the attorney for actual court time. 

A District Court judge stated that he hasn't seen a fee schedule 

and doesn't know how much is given for each event or trial day"but 

that fees are based on events in District Court. He stated that his 

payments are based on how many times the attorney comes to the court-

house, but that he would also pay for case 'investigation if he felt 

that the investigation was "valid." If the ~ttorney files a pre

trial motion, this judge would pay only if the motion was a "good" 

one. He felt that many attorneys pad their bills, and he seeks to 

screen those out. He believed that the Administrator generally 

recommended slightly under what the attorney should be paid and 

that this practice by the Administrator had the objective of 

making him look like he was conserving county funds. 

A second District Court judge believed that the Administrator 

began with the presumption of paying $25/hour for District Court 

cases, and that the District Court did not use "events" as they 

did in Circuit Court. However, he expanded, fees are a case by 

case determination, and factors such as the lawyer's experience, 

sincerity, the outcome, and the number of charges aga,inst the defendant 

are considered. Misdemeanor fees seem to range from a low of $50 to 

a high of $600, according to this judge. While the interviewer was 

present, the judge approved a fee of $100 for 2 hours of work; this 

was the Administrator's recommendation in that case. According to 

this judge, he would compensate time spent in investigation if it 

was requested; however, no one requests p~yment for time spent in 

investigation of cases. 

The Chief Judge of the Circuit Court agreed that lawyers never 

request payment of time to investigate or interview witnesses, but 

stated that they would not receive payment for doing so; however, 
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he stated that they are paid for telephone calls. According to the 

Chief, no one has ever asked for social services for a defendant. 

A third District Court judge believed that there were no hourly 

rates in District Court. 

In sum, substantial differences were noted between the "official" 

fee schedules employed by the'Administrator's office in submitting 

recommendations regardin~ attorney fees and the fees that the judges, 

who made the final fee determinations, used. In addition, in the 

one case that the interviewers observed, the fee recommended by 

the,Administrator did not appear to be consistent with the fee 

schedule. 

3. Attorney Perceptions. Like the judges, the perceptions 

of the attorneys on the appointment list varied substantially, both 

from the fee schedule and from each other. 

One attorney believed that attorneys were paid S30/hour in both 

Circuit and District Courts. A second attorney thought tha~ they 

were paid $40 to $45/hour for in-court time in both felonies and 

misdemeanors, but that out-~f-court time was paid at the rate of 

$20/hour. A third attorney sta~ed that attorneys receive fees by 

event in felony court; this attorney does only felony work. 

Another attorney said that there is no fee schedule, and that 

he does not know the hourly rates given, but he thought that the 

judges approve whatever the Administrator recommends. A fifth 

attorney said that there was a flat fee for particular court 

appearances with no payment for out-of-court appearances, and that 

these fees were the same for both felonies and misdemeanors. He 

routinely puts down hours spent on his billings, but was considering 

taking that off, since he did not believe that it was c0nsidered in 

setting fees. 
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A sixth attorney was not aware of any fee schedule, but guessed 

howeve~, he thought that the rates paid that fees averaged $25/houri • 

varied from judge to judge. He was at.;are of the $30/hotlr rate paid 

in juvenile court, however, He complained that there was no payment 

for work done outside of court. 

Several of the attorneys said that, if the attorney went back 

to the judge and complained, the judge would often pay more. 

One lawyer thought that the fees were $150 for preliminary 

hearings and $100 per day of trial, both of which differed from the 

fee schedule. 

All of the attorneys interviewed agreed that the fees paid 

are inadequate. One attorney expressed his concern that the present 

J'udges approve vouchers, could compromise the work system, whereby 

of an attorney who really depends on appointed work, noting that 

it is difficult to stand up to a judge who might delay payment, 

d 'ht even prevent your receiving might pay at a lower rate, an m~g 
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appointments. Another attorney made it clear that the system encour-

to "cop a plea" in order to be paid at a rate which ages attorneys 

f t t~me is paid at a rate which is reasonable, since out-o -cour _ 

f the~r office overhead, and, he does not compensate attorneys or _ 

h expenses, you must go out of continued, if you can't meet t ese 

business. A third attorney stated that his overhead alone is 

$200 per day, and when he handles appointed cases, he makes only 

$150 per day. He ~hought that the system often results in a 

defendant's pleading to an overcharge by the prosecutor. He also 

the county had no more than 5 to 8 good criminal thought that 

lawyers. 

Fees paid for privately retained cases range from $50 t? 

$200 per hour, according to another informant. Another lawyer 

, 

! r 
! 

I 
~j 
11 

) 

~ 
~ 

i 
I 

I 
j 

I 1 ~ 

I j 

11 r 
,! 
I 

f ! 
II 

n 
u 
n 

14 

noted that the fee schedule does not take into account the serious-

ness of the case or the disposition obtained, and that you don't 

get paid for research, preparation, or client visits, so that you do 

only what you must to avoid malpractice suits, but that it "tends to 

promote plea bargaining." 

Another attorney contended that the lack of funds determines 

the kind of service that a defendant receives, since no money is paid 

. for preparation out of court. He thought that higher fees would 

attract a better quality of lawyers to handle those cases. 

One prominent lawyer, who thought that appointed attorneys 

were paid the same in Doth Circuit and District Court, i.e., basically 

a flat fee for court appearances with some money for out-of-court 

time,' stated that the fee structure deters effective representation 

because, for exareple, the attorney is not paid to interview the 

defendant in jail. Many attorneys wait until the defendant is 

brought to court and interview the defendant just before the pre-

liminary hearing is held for the first time. 

It wa's generally agreed that attorneys are not paid to conduct 

factual investigations of cases, and no informant was aware of judges' 

ever approving of funds for attorneys to hire investigators. 

One of the attorneys interviewed has taken his name from the 

felony appointment list, since he believes that the fees paid in 

misdemeanor cases are more adequate. ' 

Nine attorneys in all were interviewed, 8 of wh0Ip were members 

of the appointment l:i.sts. 
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r 4. Bar Association Inquiry. As the foregoing discussion would 

( 
indicate, the fee schedules for Circuit and District Court have never 

been circulated among members of the assigned counsel panels. Indeed, 

judges appear to be unfamiliar with it. The cloud of secrecy that 

appears to hang over the assigned counsel system has led to a ·formal 

inquiry on the part of the bar. 

The Saginaw County Bar Committee on Court Appointments was 

created to evaluate and study the current appointment system. One 

of the areas of their inquiry relates to assigned counsel fees. In 

a series of questions directed to the Chief District Court Judge 

(these questions are referred to as -interrogatories" by some 

[ . members of the bar, thus indicating their potential for use in 

litigation), the bar committee propounded such questions as: 

1 : a) What are the guidelines for payment of court-appointed attorneys 

in Circuit and District Courts1 b) Who is the final determiner of 

such fees 1 c) Do the judges ever order an amount of fees differ,ent 

from that recommended by the Office of Ass~gned Counsel. 

Th~ inquiry addressed to the Chief District Court Judge was 

dated July 8, 1982; however, as of September 17 r 1982, no reply 

had been submitted to the bar committee. The Chief District Court 

[ ; 
Judge did observe that the judges were considering a meeting with 

members of the bar to discuss the matter, inasmuch as the judges 

t
" .; I 

;} had rejected the notion of submitting a written reply. 

{ i Processing of Attorney Fee Vouchers 

The process by which assigned counsel fees are paid is as 

follows. The attorney submits the bill. The bill is then sent to 

the Office of Assigned Counsel where the staff makes a recommendation 

as to what fee should be received. The bill is then returned to the 
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trial judge along with ,the recommendation. Finally," the judge 

reviews the recommendation and signs an order for' payment. 

Most judges also send the assigned counsel office a form showing 

the amount that the judge decided to pay. The judge's order for 

payment goes next to the court administrator. The court administra~ 

tor sends it to the County Clerk. The County Clerk's office prepares 

a-Disbursement Voucher. The voucher goes to the County Controller, 

but, before it can be paid, 2 of the county's 3 auditors must approve 

the check. Then, the check is paid. 

By law, once a judge signs an order, the bill mus~ be paid. 

Nevertheless, the county requires the auditors to app~ove the 

checks before payment in most cases. 

Attorneys interviewed were highly critical of the length of 

time involved in payment. They estimated that it took from three 

weeks to five months for payment; the answers varied with each 

respondent. They also stated that, in the even~ that an attorney 

complained about the size of the fee and an additional fee was 

approved, the supplemental check took another two to three months., 

The attorney fee petition may not be submitted until after 

sentencing, which may not take place until several months after 

case disposition. The majority of those interviewed stated that 

payment took from 2 to 3 months from the time that their bills 

were submitted. 

One county official thought that the auditors sometimes "sat on" 

attorney fee vouchers out of spite. 

~ l.-______________ ........ ___________________ .&..-'"""'-_______ ----' ............ _____ ~~ _____ ~_.....l..._~_..::.....:..~---~---------'~--~------~---~--- ---------. ---
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Recoupment Scheme 

The system for securing repayment of counsel costs was described 

by the program's Administrator as follows. Most defendants who re

ceive appointed counsel are asked to sign a pay-back agreement; this 

includes those who are on llnemployment compensation at the time of 

the appointment. However, most defendants do not actually pay back 

the cost of counsel. 

Those who are working, approximately 10%, are subject to a 

wage assignment, and have ~onthly installments deducted from their 

paychecks toward the cost of counsel. Unlike some other jurisdictions, 

where the partially eligible make some percentage contribution to the 

cost of counsel, defendants in Saginaw who do pay are expected to 

reimburse the county for the full cost of their attorney's fees. 

Approximately $27,aOO,was·xecouped in 1981. Judges may, and 

often do, make the repayment of appointed counsel fees a condition 

of probation. 

If a case is dismissed, the county keeps the monies paid, but 

ceases collection of further monies. Even after a defendant completes 

his probation, he must continue paying until the entire cost of counsel 

is paid off. However, if a defendant goes to prison, no effort is 

ma~e toward collection. 

No instances have occurred to date where a defendant who was 

required to repay the cost of providing counsel was found innocent; 

thus, there is no precedent in this jurisdiction for determining whether 

or not those funds would be reimbursed. However, as noted above, there 

is no return of monies paid by a defendant whose case is dismissed. 

At the time that the pay-back agreement is signed, no specific 

cost for legal services is designated, as the total cost of services 
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will not be known until the conclusion of the case. 

The Administrator' s de~lcription of the operat~on f 
• 0 the recoupment 

system does not coincide with the perceptions of other actors inter

viewed. 

It was the view of one critical actor that the system was not 

"recoupment," since it was his belief that the d f 
e'endant only pays 

back that portion which can be paid off dur~ng th 
• e pendency of a case. 

According to that actor, once the defendant has been acquitted or 

sentenced, there was no longer any obligation on the part of the 

defendant to pay. That interviewee felt that s~ch restrictions 

produced a fairer system, anq did not hamper the defend3nt's 

rehabilitation as would making repayment a condition of probation. 

'I'he Chief Judge of the District Court was under the 
impression. 

that a fixed amount for repayment was set at the time of the pay-

back agreement, and that no more is paid re~ardless of the actual 

payment made by the courts to the appointed lawyer. 

Two ~f three District Court judges thought that a defendant 

still has to pay if found innocent; a third thought that if the 

. defendant is found guilty, he would 
not be required to reimburse 

the county. 

The Chief Cixcuit Court Judge believed that the defendant is 

not asked to repay the entire cost of counsel; in his view, the 

scheme is designed to obtain a COntribution, not a 
. repayment. He 

believed that after a trial is over, the defendant no longer has to pay. 

Moreover; he believed that a defendant could not be required to pay 

after that time because after sentnec~ng, the ff' 
• 0 ~ce of Assigned 

Counsel and the courts lose jurisdiction over the defendant. 
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The Chief Circuit Court Judge's belief was in sharp contrast to 

the views of District Court judges interviewed who regularly make 

repayments a condition of probation. ~he Chief Circuit Court judge 

A. also believed that an acquitted defendant would not have to pay. 

second Circuit Court judge, however, believed that recoupment may be 

19 

d h t t h defendant continues to pay during a condition of probation an t a e 

probation. 

The Chairman of the County Board was also of the view that the 

lJ.'able to repay the cost of counsel after adjudidefendant remains 

d th t a Person may be liable for cation and sentencing1 he state a 

several years and will make small payments during that time. That 

policy, he observed, was set by the program's administrator. 

Client Eligibility Criteria 

1. Criteria employed. One of the areas of interest to 

this study was the method for determining which defendants were 

entitled to have counsel appointed by the Office of Assigned 

Counsel as opposed to reta:tning counsel on their own. 

All persons interviewed agreed that there were no formal 

eligibility criteria issued by the courts, nor were there any 

statutory guidelines. The Assigned Counsel Administrator repor~ed 

that no one had ever given him any guidance in assessing defendant 

for the appoJ.'ntment of counsel, either. in written or eligibility 

oral form. He believed that the question of salary was irrelevant 

to the inquiry 1 the main issue was whether or not the defendant had 

1 He thought that the judges would suffi~ient funds to retain counse . 

make a defendant eligible if he is unable to make a down payment to a 
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laywer, even though the defendant is able to ~~ke installment ~ayments. 

On the other hand,' the ~,dministrative Assistant to the Admin .... 

istrator, who actually perfo~ns the initial eligibility screening, 

stated that she employs the inc~e level criteria ado~ted by Legal 

Services (the organizal(:ion that provides free lawyers in civil cases),. 

If the defendant earns under those levels, she aSSlllUes that they are 

eligible, while if he/she earns ove.r those amount~, she refers the 

deci~ion to the Administrator~ 

2. Reaction of the Bal:'. Attorneys :i.nte,ryiewed. agreed 

that the eligibility criteria employed Were too liberal. One 

attorney stated that too :utany ,Pe,'ple were decl~ed eligib.le and 

cited an example of a defendant who had 3 cqrs ""nd a houli?e ct.nd 

was declared eligible wi th the prc)visp that. he .repay the lawyer's 

fee. He stated that all the defendant needs to do is say that he 

needs a lawyer appointed. 

A second attorney opined that: one of th.e main Probl~s with 

the present system ~as that non~illidigent defendants were receiVil1g 

the service, thus dr.i ving up the Clost to the county and lowering 

bar fees. He also believed that cIne of the problems .for lawyers 

was that the defendants gave all clf their ~oney to the Bondman, 

with the result that they could riC) longer affo.rd to retain counsel; 

this occurred notWithstanding the. legal pres~ption that defendants 

should be released on their own recognizance. 

A third lawyer complained that defendants who are able to 

retain counsel are often declared eligible on the condition that 

they make pay-backs, and that many lawyers feel that only the 

truly indigent should receive this service. 

That view coincided with the opinion of another attorney 
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who believed that the pay-back scheme tends to draw cases away from 

the private bar. He noted that a person working full-time at 

General Motors may still receive appointed counsel. The bar would 

prefer to have those clients make a wage assignment with the bar 

association. 

One lawyer complained that "they don't bother with criteria." 

He thought that a defend~lt may' receive appointed counsel if he is r 
making $265/week working in a plant. He wanted to insist upon a 

requirement that such a defendant be required to seek to retain at 

least 4 attorneys before the court determines that he is unable to 

afford counsel. He described the court's use of wage assignments as 

nothing more than a prepaid referral system and said that enough 

attorneys would be willing to accept wage assignments with a small 

retainer as a down payment. According to this attorney, "The 

present system takes the bread and butter out of retained practice, 

and is not justified by the need to move cases." 

3. Judges' Perceptions. Judges, citing the case of 

f - People v. Westin, believed that Michigan's requirement that a 

case be dismissed if the preliminary hearing is not held within 12 

days necessitated liberal rules for appointment of counsel. 

One of the judges interviewed complained that the present system 

of assigning counsel w4de it difficult to obtain counsel within 12 days. 

[ He described the problems in the system as follows. 

If the defendant is arraigned on a Friday, he must then go 

to the Office fo Assigned Counsel for an eligibility interview. 

Subsequently, that office must make an eligibility decision, identify 

f an attorney to handle the case, and send the proposed appointment 
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order up to the judge. Then, the judge must sign the order and 

send it back to the assigned counsel off;ce. • This process may take 

several days. Next, the attorney who has been appointed may be on 

trial in another case. As a result, the 12 day period may sail by 

before the attorney has had -time to prepare for th 1"" e pre ~m~nary 

hearing, according to the judge. 

Appointment of Counsel 

1. Crit~ria for Participation in the Panel. All attor

neys who are licensed to practice in the State of Michigan and either 

live or office in Saginaw County are el;g;ble to - • participate in the 

court appointment system. No other criteria are employed, and the 

A~inistrator has no authority to accept or reject attorneys from 

the appointment lists on any other basis. 

There is no requirement that all licensed attorneys in the 

county participate; participation is strictly voluntary. There are 

a total of 77 attorneys particIpating in court appointments through 

the Office of Assigned Counsel out. of approximately 350 residing in 

the county. 

2. Attorney Classification. Unlike Alameda and Santa 

Clara Counties in California, there is no formal stratification of 

the attorney lists. The attorneys themselves may volunteer to 

participate in the felony or misdemeanor list. Some attorneys 

have refused to handle appointed felonies or to handle certain 

types of offenses; their wishes have been acceded to by the program. 

3. Method of Selection. In the main, the names of 

attorneys are selected by the Office through a rotational system. 

Thre are two books used in making the selection; one has a page 

for each misdemeanor attorney, while the other has the felony 

l~ ________ ~~-~-_-_··'·_'·~_·_· ______________ ···_O_".'-_-_~_--__ -.".-_~~=_=_"=~~_-__ -:-:~,:~_-_.---.~_~._,,--_--_. ________________ .~ ______________ ~ _______________ ._~~ __ ~ ____________________ ~~ ____ .~. __ .~. __________ ~~----~----------~------------------------------~~--- -_., 
jI 



;~k-.· ... 

t 

r 
r 
\~ 

[~ 

f 

,-

f 

r -

I 

r-

L 
! :. 

[ 

f 

[ ; 

r 

L 
[ 

-~ 

23 

attorneys. Attorneys are identified in order unless the case 

requires special expertise or is a capital case. In such cases, 

the pa.ges will be turned until a person with the required expertise 

is found. In such special cases, the Administrator will confer with 

, 'd by ph·one before sending the recommendation. the appoint~ng JU ge 

Judges make 'the final decisions on all appointments, but 

almost uniformly approve of the recommendation submitted by the 

Administrator. No instances were cited of cases where judges 

circumvented the • use of the Off;ce o.f Assigned Counsel in making 

appointments. 

Members of the bar have.complained of the lack of criteria 

in determining which attorneys may receive appointments in capital 

cases. The list of questions submitted to the judges by the 

AssocJ.'ation Committee on Court Appointments Saginaw County Bar 

asks whether there • - are any gu;delJ.'nes for appointment of attorneys, 

and if so, under what circumstances they are waived. 

4. Role of Client Pre erence. f Defendants have no role 

in the selection of counsel. Respondents were asked whether or 

not a defendant has the right to refuse the first attorney appointed. 

The response was t at, ~n h 'general, defendants had no such right, but 

in instances where it was apparent that the defendan~ could not get 

along with a particular lawyer, the judges have sometimes been willing 

to appoint a substitute. 
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5. Perceptions as to Equity in Distribution of Appointments. 

A number of attorneys were asked whether they perceived the distribu-

tion of appointments among members of the bar as being equitable. Apart 

: 1 
from some concern over the lack of appointments in very serious cases, 

the bar appears to be satisfied that appointments are being fairly 

i 1 apportioned throughout the bar. 

If 
Continuity of Representation 

Even though a single 

attorney is appointed to represent a given defendant, there seems to 

1 
be a fairly common practice that another member of the assigned at tor-

ney's law firm may make court appearances on behalf of the defendant 

Ij i 

and otherwise participate in the defendant's representation. As a 

result, continuity of representation is not insured by selecting an 

11 assigned counsel program in lieu of a contract or a defender system. 

Time of Entry 

I } The lack of continuity of representation in the Saginaw County 

rJ 
system is further exacerbated by a significant gap in representation. 

In most cases, counsel are not available to represent indigent defen-

11 
dants at the initial court arraignment where the terms of the defen-

dant's bond are set. 

1/ Appointed counsel entry into a case occurs through the following 

11 

procedures. At the initial court arraignment, the judge inquires 

about the defendant's ab1lity to hire an attorney. Next, the 

i 1 

defendant is sent to the Office of Assigned Counsel for an eligi-

bility, interview. Then, that Office identifies an attorney who is 

[ I available to handle the case (this may require several phone calls), 

after which a recommendation and draft Order of Appointment must be 

U sent to the judge and returned to the Office. The attorney is then 

n 
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informed of his appointment. 

Some attorneys make an effort to interview incarcerated clients in 

the County Jail shortly after their appointment. Others, however, 

first greet and interview their clients while in the holding cells 

immediately preceding preliminary hearing. Many complain that they 

are not paid for their out-of-court time in interviewing the defen-

dante 

The procedure described above contrasts with other appointed 

counsel systems such as those in Santa Clara and San Mateo Counties, 

California, where a representative of the assigned counsel program 

is present in court at the initial arraignment and confers with the 

defendant at that time. 

One prominent Saginaw County lawyer thought that judges 

did not want lawyers present at the arraignment because they 

would argue for more per~onal recognizances, money would not go 

to the Bondsmen, and the Bondsmen "do a good job in insuring that 

the defendants come to court." 

Supporting Services and Training 

The Office of Assigned Counsel offers no assistance or support-

ing services to assigned attorneys in the handling of their cases 

other than appearances at line-ups prior to appointment of counsel. 

It has no training program, offers no advice on case handling, makes 

no appearances at initial arraignments, has no briefbank, motion 

bank, or library, and has no support staff such as investigators or 

social workers to assist the appointed attorneys. 

No training is required of members of the appointed counsel 

lists, nor is any offered through either the program, t~e bar 

association, or any other entity, nor are funds available for them 
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I} t to participate in programs presented by national or out-of-county 

t 1 

agencies. 

Judges appear to assume that the issuance of a lice~se to 

f } 
practice law by the state endows the attorney with a suffi~ient 

amount of criminal law expertise to handle the appointed cases. 

n No funds are included in the District Court's budget for 

~ I ~ 
~, 

experts requested by defense attorneys. The Circuit Court's bud-

get includes $1,000 for "judicial investigations" and $5,000 for 

[1 
~ 
l, 

"court-ordered medical exams." Presumably, these line items are 

primarily used when lawyers request expert assistance. However, 

n 1 I 

i 
those amounts are very small for a county with a high crime rate 

such as Saginaw's. 

U Prior approval is required from the court for any major 

U 
expenditures by defense counsel. Judges reported that they 

never approve funds for investigators, since the defense has 

[1 
access to police reports, and thought that defense lawyers had 

no need to investigate criminal cases. 

[1 Social service assistance is apparently never requested of the 

court. Most of the monies in the court's budget go to pay for 
", 

II psychiatrists in cases where insanity is an issue. 

Development of Dispositional Plans 

n It is the lawyer's duty to present alternatives to incarcera-

'f] tion to the court at the sentencing stage in appropriate cases. 

According to standards issued by the American Bar Association, 

n "If a presentence report or summary is made available to the 

defense lawyer, he or she should seek to verify the information 

p \. contained in it and shou~d be prepared to supplement or challenge 

it if necessary. If there is no presentence report or if it is not 

n 
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disclosed, the lawyer should submit to the court and the prosecutor 

all favorable information relevant to sentencing and in an appro-

priate case be prepared to suggest a program of rehabilitation based 

on the lawyer's exploration of employment, and other opportunities 

made available by community services.,,9 

The interviews conducted indicated very little involvement 

by Saginaw County lawyers in the.development of sentencing plans r 

for alternatives to incarceration. The probation department indicated 

that lawyers seldom attempt to provide input into presentence reports 

or even contact the probation department prior to sentencing, and that 

that is particularly true of appointed counsel. 

It was noted, by way of comparison, that, while in Saginaw 

one rarely sees a lawyer referring anyone to a rehabilitation pro-

gram, attorneys in Ann Arbor, Michigan put a great deal of time 

into setting up programs for their clients. 

Referring to the local halfway house, the director of probation 

stated that many attorneys are not even aware that it exists. He 

believed that, while the probation office has no jurisdiction to 

get a defendant into a rehabilitation program prior to final 

disposition of a case, the defense lawyer can and should be more 

active in that regard so that the defendant would look better by 

the time that the case was disposed. 

According to the probation department director, the only 

way in which the local attorneys do attempt to improve their 

clients' sentences is through motions for delayed sentences in cases 

where the defendant is between ages 17 and 20 through an option pro-

vided in Michigan law (the Youth Training Act).' He also stressed 

that, if attorneys would work more closely with the probation 
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staff in developing presentence reports, the probation officers would 

welcome their 'assistance, as they are highly overworked and carry 

high caseloads. He believed that defense attorneys could assist 

those defendants who receive sentences of "fine or probation" by 

doing some leg work to insure that their clients get the fine paid 

on time in order to avoid going to jail. Finally, he urged lawyers 

to make use of a directory published by the United Fund listing all 

of the social service and counseling agencies available in the 

county for providing assistance to their clients. 

The Community Action Program in Saginaw runs a halfway 

house, Harambee House, which is funded by the Michigan Department 

of Corrections. It accepts first-time felons who are not charged 

'with violent crimes and who are not currently addicted to drugs. 

The director of the program indicated that he very rarely' 

heard from lawyers, and dealt almost exclusively with the pro-

bation department. He thought that it would be a good idea to 

distribute literature about the program to the Office of Assigned 

Counsel so that the lawyers would make better use of the facility, 

which was only using 2/3 of its capacity. 

Also interviewed was the Saginaw County Office of Substance 

Abuse Services, also known as TASC (Treatment Alternatives to 

Street Crime). Most of their clientele are indigent defendants . 
who have court-appointed counsel. The program does much of its 

own screening in the jails for clients, and thus, does not 

necessarily rely on counsel for referrals. 

The program's director reported that, in many cases, the 

defendants don't know the names of their attorneys be~ause the 
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to coming to court, their attorneys prior defendants may nqt see 

and the drug program must phone the Office of Assigned Counsel to 

to confer with him or her. 

Supervision of the Office OD Assigned Counsel. 

1. . t s re-tions of key ac or S~stantial differences in the percep 

'o'Iere the Office of Assigned . ion and accountability of .. "1 superv~s 

:ling to the 1 Adminh Assigned Counse contract between t e 

is required to re~ort to County, the Administrator d 
·d the . an 

administrative purposes t Administrator for t Cour 

"mon~toring committee" - rts with a ... and file monthly repo 

ce District Courts, the from both the Circuit and )f a judge 

linistrators, 

ard. 

. ioner designated by and one county comm1SS 

g to the Circuit Cour the role of t Administrator, 

1 · 't 19 Committee is to so 1C1 , s~reen, and recommend 

d of Comndssioners, the Boar . t of Administrator to 
l::pli-.;.:.. .. .:.:3 for the pos. . tor the pt:ogram. 

the Administrator, and to mon1 to receive reports from . 'nal 

On the other hand, the county Board's "Courthouse and Cr1m1 

. . performed 'ttee " in h~s V1ew, Justice Comm1 , the role of monitoring 

counsel program's budget. 
the ass'igned Administrator stated 

the Assigned Counsel On the other hand, . 

" office is monitored that .11S d Criminal Just1ce by the Courthouse an 

monthly reports with Board and that he files 
committee of the County . tments to meet 

the judges by making app01n He also reports to them. 

with them. 

---_.-_.- .. 
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I 

defendants may not see their attorneys prior to coming to court, 

and the drug program must phone the Office of Assigned Counsel to 

request the attorney's name in order to confer with him or her. 

Supervision of the Program and Monitoring of Attorney Performance 

1. Supervision of the Office of Assigned Counsel. There 

were substantial differences in the perceptions of key actors re-

garding supervision and accountability of the Office of Assigned 
Counsel. 

, 

I 

According to the contract between the Assigned Counsel Admin-

istrator and the County, the Administrator is required to report to 

the District Court Administrator for administrative purposes and 

shall prepare and file monthly reports with a "monitoring committee" 

conSisting of a jUdge from both the Circuit and District Courts, the 

two court administrators, and one county commissioner designated by 

the County Board. 

According to the Circuit Court Administrator, the role of 

the Monitoring Committee is to solicit, screen, and recommend 

applicants for the post of Administrator to the Board of Commissioners, 

to receiVe reports from the Administrator, and to monitor the program. 

On the other hand, the County Board's "Courthouse and Criminal 

Justice Committee," in his view, performed the role of monitoring 

the assigned counsel program's budget. 

On the other hand, the Assigned Counsel Administrator stated 

that his office is monitored by the Courthouse and Criminal Justice 

Committee of the County Board and that he files monthly reports with 

them. He also reports to the judges by making appointments to meet 
with them. 

."IIiIIiiO, 
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An article appearing in The Saginaw News exemplifies some of the 

confusion that surrounds the program. The article, which appeared 

in August of 1981, explains that the Assigned Counsel Administrator 

was hired by the Courthouse and Criminal Justice Committee, but that 

that was done unlawfully, because only the County Board itself has 

the authority to hire. lO The decision that only the County Board 

could hire was handed down by the County Attorney after the news-

paper compla~,!led that interviews for candid,ltes were taking place in 

violation of the state's Open Meetings Act. 

Two County Board members were interviewed regarding the 

question of which entity governs the program. One board member 

stated that the program is accountable to the Courthouse and 

criminal Justice Committee of the County Board which monitors the 

program, establishes its budget, and hires the Administrator. 

Another member stated that the program is accountable to the 

judges of the Circuit Court, since only they can accept or 

reject the Administrator's recommendations and, if dissatisfied 

with the operations of the program, could choose to ignore it 

and appoint attorneys at will. 

Several judges were also queried regarding responsibility 

for monitoring the program. One judge stated that the Administra-

tor files monthly reports with all of the judges, but that he is 

hired by the County with the approval of the courts. A district 

Court judge stated that the Administrator must report to the 

Chief Judge of the Circuit Court, who must also approve the person 

hired by the County. However, the Chief Judge of the District Court 

stated that the monitoring committee composed of the two judges, 

two court administrators, and one county board member had the 

ultimate authority to hire and fire the Administrator and to 
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establish his duties. 

2. Monitoring of Appointed Counsel Performance. 

interviewed agreed that, h 
All persons 

w atever monitoring of attorney performance 
takes place, is performed by 

the judges before whom they appear. The 
monitoring of appointed counsel 

performance is not considered one of 
the duties assigned to the Adm' , 

. l.nl.strator. The following example of 

judicial monitoring was provl.'ded 

letter from a defendant 

hauls the attorney into 

by a judge: when the court receives a 
com 1 ' , 

p al.nl.ng of poor representation, the judge 

court with the defendant and al.'rs the grievance 
in court. 

Only one person interviewed was aware of 
any instance where an 

attorney had been removed from the 
appointment list or even suspended. 

A. judge stated that he had ordered 
the Administrato~ to remove 

SUspend an attorney three or four times 
for drunkenness. 

Statistical and Reporting Function 

'rhe Office of Assigned Counsel 

or 

prepares a monthly report 

containing the following data: 1) number 
of defendants interviewed; 

2) numbers of defendants receiVing 
appointed counsel with and without 

payback agreements; 3) number denied ' 
court-appol.nted counsel; 4) number 

of defendants making payments 
, that month; 5) total amount of payback 

monl.es receiVed; 6) numbers and types 
of proceedings handled by the 

Administrator; and 7) umb 
n er of attorney fee VOUchers processed. That 

office also maintains records on the amounts owed and received by each 
defendant required to repay the cost of counsel. 

Cases on the monthly reports are 
broken down by typ~ of case, 

i.e., felony, misdemeanor, traffic, 
paternity, and appeals. No 

are maintained on case dispositions data 
or sentences received. All 

case files are maintained by the individual 
lawyers; thus, the 

,~-----------------------------------------------------------~---------------------------------~---------~------~------~----------------~~~----------------~--~~----~~~~------------------~--------~-------------~ --- .. _ .. _. __ .. - - - - ... -. -_ .. 
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Office of Assigned Counsel has no data regarding the types or number 

of motions filed by appointed attorneys. 

The office does keep track of the numbers of cases assigned to 

each attorney and the amount of the fee approved in each case with 

the exception of the fees approved by one judge who is unwilling to 

inform the Office of the amounts that he approves. No information 

is maintained regarding whether cases assigned remain pending or 

have been disposed. As a result, the Office has no means of knowing 

whether a given attorney is overloaded with pending appointments. 

Implementation of Argersinger 

The 1972 u.S~ Supreme Court decision in Argersinger v. Hamlin 

required that no person may be sentenced to a period of incarceration 

'without having the assistance, of counsel. This decision has been 

jmplemented in a variety of ways throughout the country. In some 

jurisdictions, attorneys are routinely appointed to represent 

indigent defendants in cases where the penalty imposed could, under 

the law, result in incarceration. In others, judges have attempted 

to assess the likelihood that a particular defendant may go to jail 

before dete~ining whether or not to appoint counsel. 

In Saginaw, judges appear to interpret Argersinger as a restric

tion on their sentencing authority rather than as a right accruing 

to the benefit of the defendant. Respondents estimated the rate 

of appointments in misdemeanor cases to be from 5% to 10% of all 

misdemeanor cases. Judges prefer to err on the side of nc)t 

appointing counsel for a given defendant. Then, if the judge, 

after hearing the case, changes his mind about incarcerating a 

defendant who has not been represented, he will declare a mistrial, 

appoint counsel, and recuse himself from the case. According to the 
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Administrator, this costs the courts less than would the co~·t of 

appointing counsel in a large n~er of cases. 

One attorney who was interviewed cited examples of pressures 

placed on defendants to waive their right to counsel. He stated that, 

in misdemeanors which allow for a maximum incarceration period of 

90 days, the judge will often inform the defendant as follows'; 

"This is a 90 day misdemeanor. If you enter a plea of guilty today, 

I can't send you to jail. If you want a trial, you ~ay get up to 

90 days in jail. Do you want to plead today, or do you want a 

trial?" He sugg'4asted that such a procedure has a very chilling 

effect upon the right to ~ounsel. 

A total of 96 cases were sampled f~c~ the Saginaw county 

court files in order to assess possible Argersinger violations. No 

counsel had been appointed in any of these cases. Of the 9..6 cases, 

86 defendants pled or were found guilty. Sixteen of these cases, or 18.6%, 

showed that the defendant was sentenced to some time in jail. Thus, in 

almost 19% of the "no counsel" cases resulting in conviction, there 

appeared to be violationsof the Argersinger decision. 

Summary of Statistical Comparisons of Attorney Perfo~ance . ( . 

The performance of the attorneys appointed by the Office of 

Assigned Gounsel was statistically compared. A detailed discussion 

of the data is presented in the following chapter. This section gives 

a brief summary of the statistical analyses of court records showing 

cases handled by both groups of attorneys. 

It should be noted here that the two groups of lawyers are not 

,necessarily mutually exclusive; i.e., some of the attorneys on the 

appointed counsel lists also handle privately retained cases. 

Differences in performance may be attributed to a variety of factors 

L~ ______________________________ ~ ______ ~ ________________________ ~ __ ~ ______ ~.L-______ ~ ______ ~ ________________ ~ ______________ ~~ ____ ~~~ __ ~~~ _________ ~~ ___ ~ _____ ~ _______ __ 
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r in addition to attorney skill, such as the amount of time and effort 

expended, financial incentives, attitude of the attorneys, etc. More-

{' , , 
over, the poverty and social standing of the indigent defendants them-

[ 
selves may be a factor. The following results are merely presented 

as a factual comparison of the types of justice received by poor 

[ and relatively affluent defendants in Saginaw County. 

Clients of appointed counsel are less likely to be released from custody 

[ pending disposition of their case, notwithstanding the statutory 

presumption of release on one's own recognizance. Assigned counsel 

[ clients also fare worse when it comes to sentencing. They are more 

[ 
likely to be incarcerated and when incarcerated tend to receive 

harsher sentences. 

1: With regard to the speed at which assigned and retained counsel 

dispose of cases, there seems to be a "mixed bag." Retained counsel 

r are faster in disposing of misdemeanor cases, while assigned counsel 

show fewer days from first court appearance to final disposition in 

[ felony drug cases; retained and assigned counsel do not differ 

[ 
significantly in the amount of time consumed in disposing of felony 

assault cases. 

[ 
Why do clients of retained counsel fare better with regard to 

pretrial release and sentence? These results may be partly attributable to 

[ the amount of effort expended by the attorneys. Retained counsel 

:;:- engage in more motion practice than assigned counsel and make more 
~ 

[ court appearances in felony drug cases.(However, both groups made few appearances.) 

On the other hand, assigned counsel are very good at obtaining 

[ dismissals for their clients; they received dismissals in almost 

[ 
44% of all misdemeanor cases and over 28% of their felony cases 

compared with 33% and 17% respectively for retained counsel. It 
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cannot be ascertained whether the high rates of dismissals received 

by assigned counsel are attributable to their.familiarity with the 

courts, to overly aggressive arrests by police of the indigent, 

to other factors, or to a combination of factors. 

Local Perspectives of the Coordinated Assigned C I 
Community Groups - ounse System 

Representatives of five community groups concerned with 

justice, human services, and politics were interviewed about 

community attitudes towal:t:i the coordinated . d • ass~gne counsel system. 

One group complained that lawyers who t th ge on e assigned 

counsel list are often those who have no other work to do, that 

they engage in excessive plea bargaining, and that conscientious 

lawyers simply don't get paid for their work. They also believed 

that rendering justice was not one of the goals of the assigned 

counsel program, and that most of the better lawyers are not 

on the appointment list. This group also thought that the pay 

scale should be altered to pay lawyers what. is needed or, in the 

alternative, that the co t h ld un y s ou adopt a public defender system., 

A human services agency believed that a lot of blacks and 

Mexicans were being railroaded under the present system and that 

the court-appointed lawyers don't fight for their clients. The 

interviewee felt that the best lawyers don't accept appointments, 

but that new lawyers use the program to gain experience. When 

peopl~ are referred to him, he tells them to hire a lawyer if 

they can afford one, be?ause he feels that they will have better 

representation with a paid lawyer. H h' e ~mself would prefer a 

public defen~er system, since he believes that court-appointed 

attorneys are not as good as public defenders. It was his belief 

that, because public defenders are salaried, they don't have to 

-----~- .. -.. 
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"hustle cases" for a living. 

[ A representative of a local minority group stated her perceptions 

based up~n contacts with c1ien~s receiving assigned counsel representa-

r tion. She has been told that appointed counsel do not return phone 

f . ~. 
calls from their clients, that clients are made to feel like second 

class citizens, and that the clients don't feel that they lawyers 

do as much for them as they would fi they were paid. In general, r 
she thought that people feel that the caliber of lawyers in the 

program is low. The community perception is that, "if you're 

·from the East Side, lawyers feel that you don't deserve to be 

defended." 

{
~ -
.~ 

One ilterviewee, an ex-offender himself, thought that the 

assigned counsel assume guilt on the part of their clients and 

}
' ~. 

" 

fail to do any serious questioning of the police. Most of the 

lawyers on the list plead everyone out, according to this informant. 

He thought that if a lawyer is too vigorous, he won't be reappointed 

by the judge. He also believed that most lawyers refuse to par-

L ticipate in the program" and that better lawyers will provide 

vigorous representation only if they are paid. Some of the black 

lawyers who have "made it" are afraid to speak out because they 

ha.ve to get along in the community, this interviewee told the 

interviewer. • 

According to one respondent, it sometimes takes six months 

for an attorney to be paid. Moreover,she believed that there is 

an injustice in that each judge pays at a different rate. The 

program is under some pressure because, by law, the judges have 

the final say, and don't have to use the assigned counsel program 

if they are dissatisfied with it, the interviewer was told. 
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37 
She also felt that the program failed 

to help in curbing police 
abuses such as improper warrant procedures a d b k n rea ing into the wrong 
houses. 

In summary, the . 
commun~ty representatives who were interviewed 

appeared to have a great d 1 f f 
ea 0 amiliarity with the program. How-

ever, they shared a very poor i 
op nion of 'the existing system. 

Attitude of the Bar 

Attorneys who were interviewed 
appeared to be very unhappy with 

the program. 
They believed th~t the compensation was 

very inadequate, 
and felt that they could, not continue 

to subsidize the system. 

Attorn~ys complained that, when they 
handled a lengthy case, 

their office overhead exceeds the amount of 
their fees. Some seemed 

apologetic about seeking to earn any money from 
practicing criminal . 

law. 

One lawyer admitted that he was "apathet.f c" 
• about changing the 

system because only 10% of his crimi 1 
na cases are appointed. He 

thought that th b 
e pro lem with the present system 

is that it will result 
in fewer and fewer attorneys continuing to 

practice criminal 1 aw, 
whether privately or as retained counsel. 

He reasoned that the wage 
assignment system encourages. people who 

could otherwise afford to 
retain counsel by payi g i . 

n n :tnstallI'ilents, to use appointed counsel. 

As a result, they wind up i 
pay ng the appointed counsel at much lower 

rates than they would be . 
requ~red to pay retained counsel. 

tha the former ,iad hoc" system 
resulted in better l' qua ~ty services be-

He believed 

cause it employed only the criminal law 
practitioners rather than the 

bar at large. 

On the other hand, p ti 1 n 
I 

bar, attorneys continue t 
ar cu arly among the newer members of the 

o participate in the assigned counsel system 

• "' ....... ~ ........... , ____ ~ ... "H_' .... , 
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because of bad economic times, the surfeit of lawyers in the county, 

" wh~ch has them over a barrel. Some believed and economic necess1ty, • 

that, if they moved to increase the rates, lawyers just out of law 

along to t ake their place, and that therefore it school would come 

was impossible to get the fees increased. Other attorneys continued 

out,'of a sense of moral duty to provide representation to participate 

to indigent defendants. 

1 appeared to be intimidated by the present In general, the awyers 

system. Somewere afraid to request a set amount on their fee requests 

lest judges deny 1t out 0 p1q~. " f" e They are unin.formed about the fee 

k and feel apologetic about schedule and how the assignment system wor s 

asking. It does not occur to them that they should request investiga-

tors or receive any services from the Office of· Assigned Counsel. 

One lawyer was concerned that the judges had abdicated their 

responsibility to insure that clients were adequately represented, 

and had turned it over to elected public officials whose only concern 

was the budget. He suggested that a means of providing earlier entry 

h d the Assigned Counsel Administrator a copy of into cases was to an 

and allow him to be present at the initial arraignment. the arrest warrant 

This would provide an opportuntty for advocacy at the bail hearing stage. 

One respondent told an anecdote which implied that judges use 

f d According to the anecdote, intimidation to keep attorney ee~ own. 

when an appointed lawyer complained to the judge that he received 

practice, the J" udge replied, "if you're $75 per hour in his private 

k off the list?" so busy, why don't you ta e your name 

The worst allegat10ns ma e " d by members of the bar about the 

Saginaw County. • ass~gned counsel sys.tem related to possible collusion. 

A committee of the county bar association is planning a suit against 
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the judges claiming that the superintendency of the court should be 

removed from the control of the judges. A reason cited was the 

allegation that there was collusion between the j:(J"'~2S and the bail 

bondsmen. It cites as evidence that the bondsmen will call the 

arrestee shortly afte·r he is arrested on Friday and tell him to get 

together $500 by Monday and that if he does, the bondsman will be 

able to get him out of jail. Then, on Monday, the judge will, "mir

aculously," set bond at $5,000, thus meeting the 10% !'equirement. 

The suit cites these figures as evidence of collusion. 

According to the Assigned Counsel Administrator, although there 

were 77 members of the bar on the appointed counsel lists, only on~ 

attorney had obtained the fee schedule. This was done through USe 

of the Freedom of Information Act (although the Administrator 

insisted that all that the attorney needed to do was request a copy 

from him). Despite all of the complaints among members of the bar, 

however, about the inadequacy of the fees, the majority of the 

appointed counsel Who were interviewed wished to continue with the 

coordinated assigned counsel system. 

Defendants' Perspectives 

Several former clients of assigned counsel were interviewed in 

the local branch of Jackson State Prison which is located at the 

YMCA. Two of these were represen.ted prior to the establishment of 

the Office of Assigned Counsel, while three Were represented by 

the existing program. It should be noted that these defendants are 

not necessarily representative of the universe of appointed counsel 

clients, since they obviously received convictions and sentences of 

incarceration. 

'. Ji, 
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Of the two defendants who were represented b~fore the existence 

of the new program, one was satisfied with the appointed lawyer's 

performance, whiie the other was not. The disgruntled defendant com-

plained that the lawyer had waited for two weeks after her arrest and 

incarceration before interviewing her, arranged for a jury trial when 

she would have preferred a bench trial, failed to fight for her at 

trial, failed to request that her case be severed from that of her 

codefendant, and never informed her regarding whether or not her 

appeal had been perfected. In addition, she received a much higher 

sentence than the lawyer had predicted. She indicat~d that most 

prison inmates with whom she had spoken believe that all court-

appointed lawyers work with the state and try to get the defendant 

to "cop out." Her case was complicated by the fact that one lawyer 

had started the case and then moved away, so another lawyer had to 

take over. 

The three defendants represented by the present coordinated 

assigned counsel system were all disappointed with their representation. 

One defendant, whose lawyer was appointed in 1981, complained that his 

lawyer kept switching his case back and forth with the lawyer's partner, 

with the result that neither lawyer prepared his ease carefully. He 

felt that you are always better off with retained counsel. 

A second defendant was never interviewed by his lawyer until he 

was in the courthouse's holding tank a~'laiting preliminary hearing. He 

thought that he would have rec~ived probati~n instead of a prison sen

tence if he had been represented by a private lawyer, and thought that 

all appointed counsel were friends of the prosec.utors, who "reward" them. 

A third defendant, arraigned in 1981, indicated that he was not 

interviewed by the attorney until he reached the courthouse. He 
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had thought that he would b e acquitted because there was "no case" 

against him. He felt that his attorney d1"d not prepare the case 

properly, complained that the attorney only returned his phone calls 

one time out of 30, that the attorney wasn't honest w'ith him about 

what was happening in the case, and that he would have been better 

off with a retained tt a orney. He believed that court-appointed 

lawyers are paid by the county or the state, and so they are working 

for the State. Th 1 e awyer did not help him get into a dispositional 

alternative, but the d f d e en ant did get into TASC after he was in 

jail and he was also in a d rug program while in prison. 

Problem Areas in the S i ag naw County Assigned Counsel System 

There are a number of existing d an potential problems faCing 

the coordinated i d ass gne counsel system in Saginaw County. One 
such problem is th e apparent conflict of interest in which circuit 

cou~t judges find themselve~. Assigned counsel fees and a portion 

.(about 1/3) of. the circuit court judges' salar1"es are paid out of 

the same budget. (The state pays about 2/3 of the J"udges' salaries, 

and the county COmmissioners may elect to supplement this state 

salary or not, in their discretion.) In Saginaw, the county has 

elected to pay th j d h e u ges t e full supplement allowed by law. This 

has provoked jealousy on the part of the bar. 
They reason that, if i ass gned counsel fees were increased, this could 

conceivably diminish th,e salaries f o the judges, and imply that the 

judges are conspiring with county officials to keep appointed counsel 
fees low to their own personal advantage. 

A second problem relates to allegations of imp.ropriety between 
the judiCiary and the bail bondsmen. These allegations are fueled 
by the fact that, although Michigan law and court rules allow 

defendants to pay 10% of their 
bond directly to th e court in lieu 
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of using bail bondsmen, the judges i,n Saginaw seldom employ this 

full bonds to be paid to the technique, preferring instead to require 

court. . h perpetuation of the bail bondsman system. This results 1n t e 

t he continued use of bail bondsmen means This angers the bar be~ause 

the bail bondsmen that could that large amounts of money are 'going to 

otherwise be used to pay attorney fees. 

While this report does not contend that there is any substance 

remains that the bar's perceptions to these allegations, the fact 

. the criminal justice that such conditions exist create a problem 1n 

community. further exacerbated The bad feelings among lawyers are 

ars to drain by the fact that the' county's recoupment system appe 

counsel and to dilute the fees that the cases away from retained 

private bar can charge. 

discussion is the impact of use of the pay-back system combined 

with bail bondsmen upon the vitality of the private bar and its 

ability to continue criminal practice. 

An obvious problem in the system is the difference between 

of all of the actors involved regarding the major the perceptions 

features of the assigned counsel program. The program's administrator, 

d d appointed lawyers appear to the court administrator~, the ju ges, an 

have entirely different ~C)):lceptions about the workings of the recoup-

1 fe~,$, eligibility criteria, and which ment system, appointed counse .. 

The program is clouded by a shroud of entity governs the program. 

poor communications between the actors. secrecy and This leads to 

a host of problems including hostility betw~en actors, lack of 

of Procedures with resultant unfairness to uniformity in application 
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some, and ultimately, a lowering in the quality of services provided. 

For example, lawyers who could have charged for out-of-court time 

( J I 
t 
t! 

under the District Court's fee schedule, but believed that such time 

would be uncompensated, often avoided spending time that would h~ve 

greatly improved their representation. 

Accountability of recoupment funds paid by defendants under this 

system appears to be another problem. The Assigned Counsel Administrator 

I 

l requires most defendants to sign a from that they will pay so much per 

month for their defense. Since this is signed at the outset of the 

1 representation, no amount is put on the agreement, as the defendants 

il 
are expected to eventually repay the entire cost of counsel. Theoret-

ically, they defendants are to pay no more than the county actually 

q ,. 
,~ 

pays out for the attorneys who provided the representation. A.wage 

assignment is often executed whereby the defendant's employer 

J 1 
automatically deducts a certain sum each pay period from the defendant's 

wages and pays it directly to the court. The problem is that the 

fJ ASSigned Counsel Administrator does not maintain records of the amounts 

f\ I • 

actually paid to counsel (since this item is not paid out of the 

Administrator's budget, but comes instead from ~he budgets of the 

,f I 
It 

Circuit and District Courts), and therefore, has no way of knowing 

whether the payments received from the defendant have actual17 exceeded 

f } the amount of the fee paid to the defendant's attorney. As a result, 

defendants may sometimes repay more than their representation actually 

n costs. 

f I 
Of greatest concern ar~ the weaknesses of the program which directly 

impact on the kind of'representation being afforded to the indigent accused. 

U 
One such area is the appointment process, which lacks any semblance of 

quality control. The Administrator has no authority either to accept or 

n 
.. 
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reject attorneys for inclusion in the appointment list. All interested 

attorneys who reside or office in the county are automatically accepted. 

No attorney has ever been, to the knowledge of those interviewed, removed 

from the list for incompetence. The list is in no way stratified by 

experience level; every attorney is permitted to handle any type of 

case, with the exception of those few unusual cases where a judge is 

consulted prior to appointment. 

There is no system for formal monitoring of the program or'for 

any direct supervision of the attorneys participating in it. As a 

result" the attorneys may put in as much or as little effort as they 

wish. 

Yet, the fee schedules provide a financial disincentive to put 

in time on an indigent's defense. For felony cases, no out-of-court 

preparation time is paid. This discourages attorneys from interviewing 

the defendant, researching critical issues, and conducting factual 

investigations that may be critical to the defense. This problem is 

compounded by the court's refusal to consider the payment of investi-

gators to assist the defense and unnecessary delay in payment of fees. 

The program's administrative structure results in lag time at 

the beginning of a case. Because of the cumbersome procedures in 

appointing counsel, essential rights are lost at the bail hearing stage. 

This lag time also seems to compel some judges to rush into appointing 

counsel for defendants who may not be indigent. 

The defense program is weak by comparison with the prosecution. 

The program's administrator has no say in the preparation of his own 

department's budget, which is prepared by the court administrators and 

the judges. As a result, the Administrator was unaware that the line 

item for payment of appointed counsel in paternity cases had been 
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transferred to the prosecutor's office so that the prosecutor could 

request state reimbursement of those costs along with the costs of 

prosecution in paternity cases. 

The statistical analysis indicates that assigned counsel per

for~nce falls short of that of retained counsel. This fact alone 

indicates that the present system merits re-examination. 

Of perhaps even greater concern are the apparent violations of 

the u.s. Supreme Court's mandate to appoint counsel as required by 

the Argersinger decision. It appears that persons charged with 

45 

misdemeanors in Saginaw County may be denied their constitutional 

rights. 

Finally, the present system appears to lead to excessive plea 

bargaining. The fee structure places pressure on lawyers to plead 

cases without adequate research or investigation in order to avoid 

losing money on cases. This impression is buttressed by the 

greater use of motion practice and more frequent court appearances 

by privately~retained lawyers in some cases and by the perceptions 

of lawyers, community leaders, and clients. 
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FOOTNOTES 

PART 

Chapter 1 

1. Michigan Constitution, Article I, Section 15. 

2. Michigan Court Rule GCR 1963 790. 

3. "Mossner Backs Circuit Judges," The Saginaw News, Dec. 19, 1969. 

4. ':Dissatisfaction Voiced on Court Appointments, " The Saginaw 
News, October 6, 1969. 

5. "Cost of Court Defense for Indigents Mounting," The Saginaw 
News, Jul. 13, 1972. 

6. "It has happened: Defense Costs more than prosecution: County 
to battle (again) pennil~ss defendant issue," The Saginaw 
News, Oct. 9, 1975. 

7. "'I think you'll have a million dollar budget': Judges find 
defender report in contempt of court," The Saginaw News, April, 
14, 1977. 

8. "No one gets rich, but court appointments sweeten the paycheck," 
The Saginaw News, Jul. 31, 1977. 

9, American Bar Association, Standards on the Prosecution and 
Defense Function, Standard 4-8.1. 

10. "Jensen may lose county, job,' The ~a.giJla\( News, Aug. 28, 1981. 
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... ·(OUNTY of SAGINAW 
om,. 01 

ASSIGNED C.OUNSEL 

Room 311 • Courthous. 
Saginaw, Michigan 48602 
Phon.: 790.5207 

APPENDIX A 

July 7,1981 

PRESENT FEE SCHEDULE FOR SAGINAW COUNTY 

This is a suggested fee schedu]e only and adjustments are made in 
appropriate cases: 

CIRCUIT COURT: 

Patrick S. W'!Irner 
Administrator 

Pamela S. Rice 

Administrative Assistant 

Preliminary Examination, Held or Waived •••••••••••••••••••••••• $100.00 
Arraignments •••••••••••••••••••••••••••••••• ~ •••••••••••••••••• $ 75.00 
Moti ons •••••••••••••• • •••••••••••••••• ', •••••••••••••••••••••••• $ 75.00 
Motions to Supress With a Brief •••••••••••••••••••••••••••••••• $100.00 
P1 ea ••• ' •.••••••• • •••••••••••••••••••••••••••••••••••••••••••••• $ 75.00 
Sentencing •••••••••••••••••••••••••••••••••••••••• ~ ••••••.••••• $ 75.00 
Preparation Fee •••••••••••••••••••••••••••••••••••••••••••••••• $ 25.00 , 
Tri a 1 •••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

Capital Cases, Fir~t r~y •••••••••••••••••••• $250.00 
or any fraction thereof. 

All Succeeding Days or' any fraction ••••••••• $150.00 
therefore. 

Nn,n Ci\P1~al Cases, Fit'st Oay ••••••••••. ,. ••• $150.00. 
or an} fraction thereof. 

All Succeeding Days or any ••••••••.••••••••• $100.00 
fraction thereof. 

NOTE: Since October of 1980, the attorneys fee has been based upon the 
above amounts, also, 10% of the computed attorneys fee has been added 
to each attorneys fee. 

COURT OF APPEALS: 

The first 400 pages of transcript read ••••••••••••••••••••••••• S250.00 
For each 200 pages 'after that •••••••••••••••••••••••••••••••••• $100.00 

For other services rendered including motions. preparation of briefs, 
and oral argument, there is no set fee schedule. The amount paid being 
set on a case by case basis. 
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--~OUNTY of SAGINAW 
Office 0' 

ASSIGNED COUNSEL 

Room 311 • Courtnouse 
Saginaw, Michigan A8602 
Phone: 790·5207 

• 
July 7, 1981 

., 
DISTRICT COURT FEE SCHEDULE: 

The attorneys are paid $30.00 per hour. 

• 

Patrick S. Werner 
Administrator 

P1"mela S. Rice 

Administrative Assistant 
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APPENDIX B 
SAGINAW COUNTY, MICHIGAN 
OFFICE OF ASSIGNED COUNSEL CASE LOG 

ATTORN~EY~: ____________ ADDRESS: __________________ ~--------------PHON~:-----------

I 
CASE NUMBER NAHE OF DEFENDANT DATE CHARGE 

" 

. 

• , 

• 



~-~-~-.,.---- },...---

r 
r 
[' 

r 

J ' 

f -

f 

[ 

\ ': 

l 
f 

t. 
f . 

APPENDIX C 

. OF APPOINTED COUNSEL AGREEMENT TO PAY COST 

ointed for me I will pay I agree that if counsel iStap~o so without substantial 
Saginaw County, when ~ amn~~~~s °the reasonable va1u~iof ~~~ 
hardship to me or my epei ted iawyer but not excee ng I 
services of my court-appotn 1timate1y pays said lawyer. 
amount which Saginaw CO~~tle~ to a court hearing if I c1aim

d understand that I am en t for the lawyer's services excee that the cost to the coun y 
their reasonable value. 

t make such weekly to me that I will be able 0 day of 
It appe~~~s obligation beginning th~'~f~$-----------

payments on 19 at the rate , 'the Office of 
-...,....",..----::-=-:::::::::L:-:--;-' -' to be made to 
Dollars per week; payments are C unty Courthouse, Saginaw, Assigned Counsel, Room 311, Saginaw 0 
Michigan, 48602. 

a court hearing if I I understand that I am entitled to without such hardship. claim that I am unable to make payments 

Dated: __________________ _ 

Prepared by: 6) 
PATRICK S. WERNER (P2522 
Assigned Counsel Administrator 
Room 311 - Courthouse 
Saginaw, Michigan 48602 
Phone: 790-5207 
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STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF SAGINAW 

THE PEOPLE OF THE STATE OF 
MICHIGAN, 

Plaintiff, 

vs. 

Defendant. 

) 

) 

) 

) 

) 

APPENDIX D 

File No 
-----------------

WAGE ASSIGNMENT 

In this cause the Assignor, being Obligated by an Order of 
the Court for payment for legal representation, hereby assigns to 
Attorney , Sagiriaw County, Michigan, 
$ Dollars of each pay check and hereby authorizes his empl~yer , 

to deduct such sum each week from his earnings and authorizes said 
employer comnly with this assignment and authorization, the assignor 
releases said employer from any obligation with regard to the pay 
for the period for which this assignment and authorization is in 
force. This assignment and authorization is to commence as of 
~~~----------------------~~, and to continue until the amount 
of $ Dollars is paid in full. 

Approved by: Assignor's signature 

Assigned Counsel Administrator Social Security Number 
Date 

----------------------------- Badge Number 

APPROVAL OF WAGE ASSIGNMENT 

AT A SESSION OF SAID COURT HELD IN THE COURTHOUSE IN THE CITY 
AND COUN'ry OF SAGINAvl, STATE OF MICHIGAN, ON THE DAY 
OF , 19~ 
PRESENT: HONORABLE ____________________________ _ 

Circuit JUdge 
This matter having been set on for hearing, and the Court having been advised in the premises: 

This \'!age Assignment is hereby approved. 
Dated ______________________ __ 

Deputy Clerk CIRCUIT JUDGE 
-----------------
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CHAPTER II 

r STATISTICAL ANALYSIS OF COURT DOCKE.'l' DATA IN SAGINAtoJ COUNTY 

Using data from the court files in Saginaw County, the following 1 j 
statistical comparison ~as made of performance by the coordiIlated assigned 

counsel system attorneys and privately retained counsel. 

In this study, a variety of indicators of attorney performanc~ 

were used as variables. They told the researchers about the amount r 
I , 

of effort expended by the attorneys, the outcomes that they were ~ J , 
I 

able to achieve for their clients, and how expeditiously the cases 

f 
were processed. For example, data were extracted about: the at tor-

ney's ability to get the defendant out on bond; the method by which 

the case was resolved; if it was resolved by plea, whether the case 

: ) 
i J i t 

was pled to a lesser charge; if it was resolved by trial, whether 

or not there was an acquittal; the sentence received; whether or 
, I 

[ 
not pre-trial motions were filed; if they were filed, how many and 

what types of motions; how many times the attorney came to court 

rJ t 

L 

~ r' for the client; and how long it took to handle the case from beg-

inning to end. 

) I 
" ~: 

f 
The data that were collected about these variables were f 1 

{i 
analyzed 'within the framework of a statistical analysis of variance. 

A univariate analysis of covari.ance was computed for each dependent f 1 

r] 
variable. 

f ) 

i' 11 

f I J 
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1) Description of the Sample 

Court flIes were exaMined for a _ = 
felonv assau't and 86 f 1 saMple o~ 1~9 felonies (73 

..... - - e ony d~".lg charges) al'" d 1'38 

.-, 1.Jl"e.::~ ~.C!':)wrl ,::.f the fe l':,ny ,..,Ffe '''11 s(jert1~~a r,,~n'~5. 
reoresentlng the ca~ - nses by type of counsel . 
_- , ~e IS presented 11"1 Table 1 A h 
t;;;1t' l' eca'esentatle:,l". was reI t· 1 • c anQe· Il'"l i;YOt== 
f a 1ve.y l"are -SIX def d 1: ' rom asslcned to r~tained __ 1·' en an.s changed 

- - - ~ounse and six froM ret . d asslgl"led cl::'I.lnsel. In th 1 .une tel 
of counsel that a defend:n:n:hyses reoor~ed below it is the type 
reoresentatlon) th~t' d anged.to (1f there was a chang~ in 

~ IS use as an lndecendent variable. 

Table 1 

Felony Offense Type 

Free 'Jer,cy 
ASSIgned Counsel Ret-I' ned ... C'::'I.lnsel 

Assal.II t : 

WIt" Intent to Murder 
WIth Intent to COMMIt 
Great BOdily HarM 
WIth Intent to Rob (armed) 
with Intent to ROb (unarmed) 
FelcIl"I10l.!S 

~anUfacture/DeIivery Op· t 
C' la es 
_teatlon/Delivery Narcot' 
c-su lCS . '.1 ~essl'::.n 

Other 

T,::.tal 

2 

7 
i:! 
1 

30 

42 

29 
3 

1S 
0 

47 

5 

E 
0 
1 

23 

31. 

26 
3 
9 
1 

39 
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f s against oersons, ~ded as of ense '. Mlsdemeanor offenses were c~ ff ses involvlnc drugs or 
1 rder or 0 en - . d 'r Pt'I:.oet'ty, I::>t' tne pub lC 0 .' h ~lffeYIses is pt'eser,te 1., 

The distribution oT t ese -dl"lVl rig. 
Table i:::. 

Table 2 

- - Tvoe 
OTt-ense .' Ft'ec1.\ency 

1 Retained Counsel Assigned Counse 

22 16 Agai I'",st Pet's.:)ns 
35 27 Agall',st Pt":' pet't y 
8121 2.7 Agail'",st P'.lbl ic Ot'det' 
1'3 18 Dt".\I.;S 

2. 11 Dt·'l.vl.ng 
121 1 Othel"' 

TI:>t a 1 '38 10121 

f ·ses in Saginaw County, t h processing 0 c. 1 'gest Wltn respect to e. t' of first arraignment, the at . 1 th t at the 1me . 
t:he data revea a on money b.:md. Large , 
• _. defendants were released d tnell' l::own r,I.1I"I1bet' 1;;11" k t in Jail .or release 01'", oe'rcentages, however, were .eo 

(see Table 3). t·ec,:,!~r,1. zal'",ce 

'rable 3 

Initial Bond Status 
Free IJency 

. Retained Couns~l 
ASSigned Counsel Felony Misdemeanor 

Felony Misdemeanor 

64.2':4 <61> 35.7':4 (25) 31.121':4 (27) 
(26) 

M.:"r,ey Belr,d 
8.4 (8) 37.1 J'a i 1 58.6 (:31> 

Re).eased .;:.n 
27.4 (26) 25.7 (18) '3.2 (8) 

(U Rec':'f"lnl zance 
121.121 (121) 1.4 1. 1 (U Othet' 

dl'so~sition fewer defendants t t lrne .::of case oJ ow'" 
At ~e ." ased on money bono or the1r .. 

ana More had been te.e , ·presented in Table 4. Frec1.tencles at e t'ECC'Qr,l. zar.ce. 

4'3. i::1-
3 •• ;: 

25.7 
0.0 

(31) 
(2) 

(30) 
( 121) 

wet'fa i \'1 J a I 1 
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3 
Bond Status at T~me of Case Disoosltlon 

Freq'..Iency 
Assigned Counsel Retained Counsel 

Felony Misdemeanor Felony .Misdemeanor 
IYo.::lney BI:,no 6121. ':31- (53) 64.21- (61) 62.3% (43) 5121.8Y, (3,3) .fa i 1 21.8 ( 1'3) 8.4 (8 ) 5.8 (4 ) 1.5 <:!. ) Released 1:.1'", 
t~ecl:.~.;!r'l zal",ce 14.9 <:i.3) 27.4 (26) 31.9 ('~2 ) 47.7 (.3 J, ) Otl,el" 2 .. 3 (2 ) 121.121 ( 0) 0.121 (121 ) 0.121 (\0 ) 

Il-"':,t'mati.;:..')'i' ft'om the cl:)',n't f'11es indicated that nl;:.ne cd t~,e 
felonles handled by ass1gned counsel, and only one of the ~elonles 
reoresented by retained counsel was initiated by an indictment. 
Prellmlnary hearings were held for 77.5':4 <6'3 of' 8'3 f'elony cases) 
o~ the f'elonies represented by assigned counsel and 82.9% (58 of 
7121 cases) o~ those taken by privately retained attorneys. 

Patterns of' dispOSition in Saginaw County are presented in Table 5. . 

Table 5 

Metnod of DispOSition 

Frequency 
ASSigned Counsel Ret a i ned eo I.t nse 1 

Felony Misdemeanor Felony Mlsdemeanor 

DlSfIllssal 28.1" (2:5) 43.'3% (43) 17.1" (12 ) 33.31-Plea 67.4 (6121) 45.'3 (45) 82.'3 (58) 57.121 BenCh Tt' 1 a 1 2.2 ( 2) 7. 1 (7) 121.121 (121) 5.0 JUt'Y Trial 1. 1 (1) 2.0 (2) 0.121 (121) 5.0 Defet't'ed 
):'t":.seCl.lt 1.:;'1'", 121.121 (0) 1.0 (1) 0.121 (121) 121.121 

Frecuencies ~f the various sanctions ara presented In Table 6. 

Table 6 

Tyoe of Se~tence 

Frequency 

(~; .. 3) 
(571 

(5) 
(5) 

IZI 

Assigned Counsel Retained Counsel 
Felony MiSdemeanor Felony MIsdemeanor 

Def!?t'~'ed 
Sel'",terlce 3 Fllr,e 26 
CI:".lt't CClsts 1121 
Pt":,bat ll:ln .::.:: TIme Set'ved -..:. 
Incat'cet'at 1,::.n 24 

8 
28 

5 
4 

13 
8 

12 
34 

9 

18 
7 
lit 
6 

(NI:.·t:e~ Ft'eollenCles ell:) nl;:.t t,::otal nl.H"bet' of pleas pll.ts numbel" fl:".II'",o 
gUIlty at trlal (238) bec~use More than one tyee of sentence was 
often ass1gned to a defendant). 
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The activity of counsel on behalf of a client is reflected\~ 
two measures: number of motions filed and number of attorney 
aooearances in court. Information on the number of motions 
filed oy assigned and retained counsel in Saginaw County is 
presented in Taole 7. 

Tabi.e 7 

Total Number of Motions Filed 

Freq l.lency 
Ass1gned Counsel 

Felony Misdemeanor 
Retained COIJnsel 

Felony Misdemeanor 

0 84.3~ (75) 88.S~ (87) 75.7" (53) 92.0% ( '3;::) 

1 13.5 ( 12) 9.2 (9) 18.6 ( 13) 7.0 (7) 

2 .2 (2) 1.121 (1) 1.4 (1) 1 • III (U 

3 0.0 (121) 1.0 (1) 4.3 (3) 0.121 (0 ) 

In~ormatlon ~oout the types of motions filed is presented 1n Table 
8. 

Table 8 

Assigned Counsel 
Felony Misdemeanor 

Frequency 
Retained Counsel 

Felony Misdemeanor 

Redl..lce B.:)nd 4 1 3 tZI 

Dismiss 5 G 6 4 

Sl.lpo~·ess 0 3 :5 0 

o i sc.:)very 3 0 5 2 

Attorney act1vity, as reflected in number of court 
aopearances, is presented in Table 9. 

Table '3 

Numoer .:)f 

0 
J. 
2 
3 

'+ 
5 
6 

Attorney Aooearances in Court 
Freq witncy 

Assi gYled C.:)unsel 
Felony M1sdemeanor 

121.0% (121) 3.11- (3 ) 
25.8 (23) 56.1 (55) 
31. :; (28) 18.4 (18 ) 
-;'1 ""2 ....... w ( 19) 15.3 ( 15) 
16.'3 (15 ) 3. 1 (3) 

2.2 (2) 4.1 ( 4) 
2.a (2) 0.0 (0 ) 

Ret a i ned C':OLlnSe 1 
Felony M1sdemeanor 

0.0oy. (0) 0.01-
84.6 (17) 55.0 
26. 1 (18) 34.0 
17.4 (12) 5.0 
17.4 ( 12) 3.0 
10. 1 (7) 2. 121 

4.3 (3) 1.0 

(I.?t ) 

(55) 
(34) 

(5 ) 
(3) 
(2) 
0.) 
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Two types of variables were created from the docket study data 

in order to conduct statistical analyses. The first are "dichoto

mous variables" in that they allow the researcher to boil the issues 

down into only two choices so that the results can be expressed as 

fractions of 100%. Ex 1 f h . b amp es 0 suc var1a les are: defendant kept 

in jail vs. defendant released' from jail whi+e awaiting trial, or 

case dismissed vs. case not dismissed. In order to simplify the 

world for purposes of this annlysis, several categories of answers 

may be collapsed, and instances where ther~ were missing data are 

.dropped out of the analysis. 

The second type of variable created for the analysis is pre

sented as "interval level" data. These were created by performing 

computations using the data collected so that "intervals" such as 

the length of time from the defendant's first court app~arance 

until case dispOSition can be compared. 

L.o.. ________________ "'--___ ....... ___________ ~~_'_ ___ ....... '__ ___ ~~_ ........... ________ ~~ __________ J~~_---.:.~.~,,~ ____ ~. ___ _"_ ______________________ ~~_""_ _________ t 

1 
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Fl"eOLle'l"lcies f.jl" the dichotom':'LtS vcu'iacles cre~~e*a:~~m10. 
the data gathered • fl" o_ol' court files are presented 

Ass i gY'led C':"Jnse 1 
Felonies Misdemeanors 

8.:.nd St at IJS 
At TIme .:.f 
Case Disoosition 
-in Jail 
-';:'I..lt ·:.f JaIl 

ChaY'lge in 
B.:.nd St at IJS 
-c!'1ange 
-l""~ change 

Case ,Diso.:)si t i.:)I''I: 
a) d1smissal 
-dismissed 
-n·:·t d ism i ssed 

0) h':i.al 
-case tried 
-case not tried 

c) h'1al vs. plea 
-plea entered 
-case tl"ied 

0) tyee 01' plea 
-original charge 
-lesser Charge 

e) trial outcome 
-ouilty 
-;,.,:.t g IJ i 1 t Y 

f) trial outcome 
-guilty of original 
Chal"ge 
-guIlty of lesser 
c.,at'ge 

0) motIons filed 
:c\Y'IY 1'1 led 
-Y":'Y'le f i led 

22.4" 
77.6 

64.121 
36.0 

28.4 
71. 6 

3.4 
96.6 

9S.2 
4.8 

1.7 
98.3 

33.3 
66.7 

100.0 

0.0 

15.7 
84.3 

(19) 8.4" 
(66) 91.6 

(32) 37.5 
(18) 62.5 

(8) 
(87) 

(3) 

(S) 

(23) 44.3 (43) 
(63) 55.7 (54) 

(3) 9.3 (9) 
(83) 90.7 (88) 

(6121) 83.3 (45) 
(3) 16.7 (9) 

(1) 48.9 (22) 
(59) 51. 1 (23) 

(1) 77.8 (7) 
(2) 22.2 

(1) 65.7 (6) 

(0) 14.3 (1) 

(14) 11.2 (11) 
(75) 68.6 (87) 

Retai ned C~:OI.mse 1 
FelonIes MISdemeanors 

3.8" 
94.2 

88.121 
12.121 

17. 1 
82.9 

121.121 
1121121.121 

1121121.121 
121.121 

5.2 
94.8 

121.121 
121.121 

121.0 

24.3 
75.7 

(4) 1. 5" 
(65) 98.5 

(1) 

(64) 

(22) 
(3) 

(12) 

(58) 

(121) 
(7121) 

(58) 
(121) 

(3) 

(5S) 

(121) 

(121 ) 

(121 ) 

(0 ) 

(17) 

(53) 

10121.121 
121.121 

(0) 
( 121) 

33.121 (33,) 
67.121 (67') 

10.0 (1121) 
90.121 (9121) 

85.1 (57) 
14.'3 (l12l) 

52.6 (3121) 
47.4 (27) 

80.0 (8) 
20.0 (i:::) 

75.0 (6) 

25 •. 0 (2) 

8.0 (8) 

'32.0 (92) 

r 
i 1 I 

II 

~ l' H 
!\ 
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u 

h) overall dISPosition 
-not guilty 3121.7 
-gUilty 69.3 (27) 46.4 (45) 

(61) 53.6 (52) 
Sentel-,ce: 
a) ll"ICal"cel"at 1.:.n 
-yes 
-n':1 

C)type 

-Pl"c'bat 1':'1"1 
-otner 

45.0 (27) 39.2 (20) 
55.0 (33) 60.8 (31) 

45.121 (27) 39.2 (20) 
25.121 (15) 3.9 (2) 
30.121 (18) 56.9 (29) 

17. 1 
82.9 

( 12) 
(58) 

6 

3!?0 (35) 
65.0 (65) 

19.6 (11) 9.5 (6) 
80.4 (45) 90.5 (57) 

19.6 (11) 9.5 (6) 
37.5 (21) 9.5 (6) 
42.9 (24) 81.121 (51) 

The mea~ cerTorma~ce of asslg~ed a~d retai~ed cou~sel o~ the 
variaCles for Which i~terval-level data were obtai~ed in Sagi~aw Cou~ty 1S prese~ted in Table 11. 

Table 11 

Val"iable 

lel',gth 
01' I~carceration 
(ral'lge) 

NI.lmCet' I;:.f 
/Yl·;:.t i ·:o~s F i led 
(ral'"lge) 

N'Jl'llber .:.f 

Mea~ of 
Assig~ed Counsel 

Felonies Misderl1eanors 

13.3 rllonths 
( 1-120) 

2.75 
(1-12) 

• 1 7 I'll.;:.t ions • 14 
(0-2) (0-3) 

Attor~ey Appearances 2.4 apps. 
(range) (1-6) 1.7 

(0-5) 
Days fl"ol'll 
First Appearance 
t.;:. Di spos i t ion 
(l"ange) 

Days fre.,.., 
Flrst Acceara~ce 
t.;:. Sel'"ltencl ng 
( r'an!;,]e) 

68.8 days 
( 1-31217) 

142.1 days 
(0-318) 

122.1 
(0-358) 

138.6 
(8-394) 

Mea~ '';If 
Ret a i ~ed C.::. I.lnse I 

Felonies M1sdemeanors 

7.1 months 3.4 
(9-24) (1-12) 

.34 I'lll;:.t i Ol"IS • 09 
(121-3) (0-2) 

2.7 acps. 
( 1-6) 

88.7 days 
(121-334) 

147.4 days 
( 15-402) 

1.6 
(1-6) 

113. 1 
(0-371 ) 

'34.2 
(0-371 ) 

2) Analyses of Covaria~ce of Differences in tMe 
Performa~ce 01' ASslg~ed and Retai~ed COu~sel In SagInaw 
County: Felony and MiSdemeanor Cases: 
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I Bond Status and Whether Other 
Controlling for Initia 
Offenses Were Charged 

her ~he differences between the 
In order to assess whet flect significant 

taces and means re " red 
above-reported cercen 7 of representation provided by asslg I 

dlfferences in the quallty" C t analyses of covarIance 
I In Saglnaw oun y, 

ana retained counse" sis conducted on all the 
wet'e cc,ndl.!cted. The flrs~ analy ,,' --controlled for bond statl:ls 
data--coth felonles and m~sdemeano~snment (a measure that earller 
the defendant after the flrstta~r:~gprior record of the defendant 
t'esearch has shown to be re~a e ntroll ed ) and whether other 
and an element that should e ~o ~ the current arrest. (This 

h roed at the tlme o. " offenses were c a - t effect on case procesSlng 
t,:;),:;) was thOught likely t,,:) ~;e;he a:ffects truly dl.~e to att.:;)rney 
that should be controlled 1 

tJehavic,~' were to be detected.) 

I 12 presents the frequency 
i) Covarlates. Tab e t t s --d whether other offenses 

" " " t" I bond s au .... " distributlons of lnl la " ed and retalned counsel. 
wet'e chatfd f.:,~" the cllents of aSSl gn 

Table 12 

~ d t Characteristics Case and Delen an Frequency 
Assigned Counsel 

Felony Misdemeanor 

Retained Counsel 
Felony Misdemeanl':)r 

Irntlal Bond 
Stat us: 

31.0Y- (27) B'::>Yld 
58.E. (51) Jall 
9.2 (8) 

ROR 

Other Offenses Charged 

at the Tir.,e "of this 
(-=It'rest: 

(43) Yes 48.3'Y-
51. 7 (46) 

N.;:. 

64.2" 
8.4 

27.4 

22.4~ 
77.6 

(61) 
(8) 

(2E.) 

(22) 
(76) 

35.7~ (25) 
37. 1 (26) 
25.7 (18) 

54.3'Y- (38) 
45.7 (32) 

49.2" (31) 
3.2 (2) 

25.7 (30) 

17.0" (17) 
83.0 (83) 

"flcant differences between 
ii) Analyses. There were S1gn1inaw County and the " 

aSSloned and retalned counsel 1~ S~gf" t (indicating that conslderln~ 
- - SSljn was slgn1 lcan 

coefflcient OT regre ." deed increase the accuracy of the ~ 
the covarled varlables dld ln th tl"me ~f first aopearance an~ d tatus at e ~" . conclUSlons and that bon s . t d to outcomes on these measu~es) 
Y"11lr.1bet" ,::of o::,ffenses charged are r~.I.a e t"iables The c':lefficient ,:,,!" 
-: • the first five of the followlng va. • 
T"'~l" , ' f . cant for the Sl xth. regresSl0n was non-S1Qnl 1 

't" - (F(1,E.32)=11.21,o 
at t ime of case dispOSl 10., 1) b.:,nd stat us 

.tZll211> (FN 1> dismissed (F<1,S30)='+.2S,P 
2) w~ether or not the case was 

.039)3) whether the defendant was Judged guilty or not guilty 

I I 
I 
i 

8 

(F(1,630)=3.87,e .05) 
4) likelihood of incarceration (F(1,407)=8.35,p .004) 
5) severity of sentence CF(1,407)=5.77,p .017) 
S) likelihood of change in bond status from time of first 

arralQnment to case disposition (F(1,154)=8.12,p .005) (FN 1) 

ThUS, it would seem that type of counsel affects initial 
bond status, likelihood of changing from incarceration to 
release from Jail before the disposition of the case, 
llkelihood of case dismissal, and overall outcome of a 
case (with re$pect to: whether a defendant was found g~ilty, 
received a sentence of incarceration and severity of sentence). 
These effects exist over and above any effect that may be 
~xerted by the variables of defendant's initial bond status 
and whether he/she was Charged with other offenses at the time of 
thlS arrest. The effect of type of counsel is such that 
asslgned counsel are less likely than retained counsel to have 
thelr clients released from Jail at the time of the first 
arraIgnment (adJusted means=1.82 and 1.9S, respectively), less 
Ilkely to "get their clients released frOM Jail before the time 
of case dispOSition (adJusted means=1.05 and 1.43, respectively), 
and more likely to have cases dismissed (adjusted means=1.62 and 
1.73, respectively). Assigned COUnsel are more likely to have 
cllents adJudicated not guilty (adJusted means=I.37 and 1.26, 
respectively) (presumably because More o~ their clients' cases 
are d1smissed), but if their clients a~e found guilty they are 
n'I~re likely tlO receive a sentence of incarcerat ion (means= 
1.E.2 and 1.78, respectively) and to receive a harsher 
sentence (means=1.95 and 1.70, respectively). 

Although these effects are true for both felonies and 
mlsdemeal"lol"s the analyses reveal tw.':) interactions between 
tyee I:.f cO:H.lY'Isel and tyee of offense (fel,ony vs. miSdemeaI"IClr). 
That is, they reveal two dimensions for Which assigned and 
retalnea counsel differ in the handling of felonies vs. 
misdemeanors. This occurs for the variables: 

1) number of motions filed CFC1,S32)=4.49,p .~34) 
2) number of days f~om first arraignment to sentenCing 

(F(1,414)=4.40,p .037) 

The coefficient of regression is significant for neither deoendent 
variable~ Statistical lnvestigatl0n of these interactl0ns 
suggests that for the first of the effects, retained counsel file 
More motlons than do aSSigned counsel for felony cases 
(F(1,63E.)=5.09,p .024) (adJusted means=.32 and .16, respectively). 
For mlsdemeanors, retained counsel dO not file slgniflcantly more 
motlons than asslgned counsel (adJusted means=.12 and .15, 
respectlvely). That 1S, one should not conclude that retained 
counsel file more motions in general, but only that retained 
counsel file more motions for felony cases. 

This interaction of type of counsel and type of offense" for 
the varlable, nUMber of motions filed, is further 
oualifled b~ an interaction with the tyee of felony comMltted 
(assa'.llt vs. dl"·I.!g) (FCl,S32)=4.49,p .034). It apce~l""s tl,at 
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there 1S no diffe~ence in the number of motions filed by 
assigned and retained counsel for felony assault cases 
(acJusted means=.22 and .24, respectively), but there is a 
difference in the number of motions filed for felony drug 
cases (adjusted means=.l1 and .41, respectively) 
(F(1,27'3)=6.92,p .009). For fel,:tny dl"ug cases,. ~'etairled 
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counsel file more motions tMan assigned counsel. In sum, the 
dlfference between assigned and retained counsel with reseect 
to the number of motions filed 1S such that the lawyers differ 
only on felony drug cases. On these cases, retained counsel are 
slightly more likely to file. In ~ll other circumstanc~s, 
ass1gned and reta1ned counsel a~pear very·similar. . 

For the variable, number o~ days from first appearance to 
sentencing, examination of adJusted means suggests that assigned 
and retained counsel do not differ in their handling of felonies 
(adjUsted means=134.4 days and 146.2 days, respectively). 
Retained counsel, however, are quicker than assigned 1n dispOSing 
l::of misdemeanl:)rs (adJ usted means=142.0 days and 110.4 days, 
respectively). Statlstical investigation of the interaction 
supports this interpretation. There is ~ significant difference 
between asslgned and retainec counsel in the speed of case 
disposition only for misdemeanors (F(I,418)=8.95,p .003). 

For th1S variable there 1S L~SO a significant interaction of 
tyee of counsel and type of felony. (drug vs. assault) 
(F(l,4l4)=3.96,p .04). Statistical analYSis suggests that 
there lS no difference in speed of processing between retained and 
ass1gned counsel with respect to felony assault cases 
(adJusted means=140.8 and 156.5 days, respectively). However, 
assigned cl:)l.lnsel a}'e nlore significa·ntly more expeditiol.ls·with 
felony drug cases (F(I,217)=4.19,p .04) (adJusted means=112.2 
cays and 151.5 days, respectively). Thus felony drug cases 
nand led by assigned counsel appear to be sentenced more quickly 
tnan any other tyee of case. 

Finally, there are two additional interactions of type of 
counsel and type of felony offense (drug vs. assault). They 
occur for the variables: number of attorney appearances 
(F(1,632)=5.06,p .025) and whether Or not a mot10n is filed 
(F(1,634)=5.23,p .022). The coefficient of regression is 
slgnificant (.036) for the first, but not the second, of these 
effects. Again, statistical an~lyses suggest that there 
lS no difference in the behavior of retained and assigned 
counsel for felony assault cases (adJusted means=2.3 and 2.4 
apeearances, respectlvely). There is, however a dlfference in 
tne handling of felony drug cases (F(I,280)=5.39,p .02r). For 
felony drug cases, retained counsel appear more often than 
asslgned counsel (adJusted means=2.2 and 2.9 appearances, 
t~es;lect 1 ve 1 y) • 

With respect to whether or not motions are filed, 
statistical lnvestigation reveals the same pattern of effect: 
no dlfference in the behavior of retained and assigned counsel 
for felony assault cases (adJusted means=1.1 and 1.2) but a 
greater likelihood tMat a motion will be filed for felony drug 
cases taKen by retained counsel (F1,281)=5.84,p .016) (aoJusteo 
means=1.2 and 1.0, respectively). 
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3) Summary of Dlfferences 
Counsel Between ASSigned and Retair,eo 

4) 

Differences exist with 
t'eseect t,:, tne h andling clf: 

Fel ';:.nles 

-o~nd status at case 
dlSCI:'Sit i01'"1 

-likelihOOd of Change 
bO::II'"I~ stat US 

-~ motions ~iled 

in 

-WMether or not Motions filed 

-lik l'h . .e 1 ood of incarcerat. 
-severlty or sentence lon 

fYI i sdemeanl:)rs 

-bond status ar 
case diSPOSition 

-likelihOOd or change in 
bond status 

-likelihOOd of b . 
-likelih d e1ng found gUilty 

00 or case dl . 
-nUmber r d smlssal 

, . 0 ays rrom first 
atra1gnment to sentenCing 

-whether or t . no motlons filed 
-nUmber of attorn 
-likel'h eyappearqnces 

1 ood of incarcerat~Dn 
-severIty or sentence --

Defendant Sex, Race A;n
y 

pca,ses Only, Controlling for 
Offenses Were Charg~d a:d I~~~ir lCoBnVictions, Whether Other 

a ond Status 
Background 

Previous research has i 
::fendants can influence then::cate: that characteristics of 

erefore speculate that spos tion of a case, and one 
aSSigned and retained att~~:ea:~ve-discussed differences bet:!!~t 
of differences in clientel y h performance appear because 
quality of repreSentation.

e ~:t.:r than differences in their 
analyses of covariance were c eck for this possibility 
sex, race, prior convictions conducted controlling: defendant 
were charged at the time of t~res/no), whether other offenses age, 
status (in jail/out ~f " s arrest and initial bond 
available only for det J:~l). Unfortunately, this dat 

;:~~nyth~;fe covariance :~a~;~:sW~~uf:db:opm:;~~ed dfelOnyaO;;:nses. 
enses. rme only for 

, i) Covariates. Table 13 
d~stributions of the chara ,presents the frequeacy 
repreSented by aSsign d cter~stics of defendants 
as covariates in th e and retained counsel Which were 

e analyses of f 1 used e ony cases only. 
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Table 13 

Case and Defendant Characteristics 
Frequency 

Assigned Counsel 

Prior Convictions: 
~Yes 53.9% 
No 30.3 
No Information 15.7 

Sex: 
Female 11.2% 
Nale 87.6 
No Information 1.1 

Kace: 
White 42.7% 
Black 51.7 
Hispanic 4.5 
No Information 1.1 

Initial Bond Status 
Hond 31.0% 
Jail 58.6 
ROR 9.2 

Other Offenses Charged at 
Time of this Arrest: 

48.3% 
Yes _ 51.7% 
No 

(48) 
(27) 
(14) 

(10) 
(78) 
(1) 

(38) 
(46) 

(4) 
(1) 

(27) 
(51) 

(8) 

(43) 
(46) 

~!an Year of Birth: 1952 

Retained Counsel 

31.4% 
44.3 
24.3 

15.7% 
81.4 

2.9 

57.1% 
31.4 

7.1 
4.3 

35.7% 
37.1 
25.7 

54.3% 
45.7 

(22) 
(31) 
(17) 

(11 ) 
(57) 
(2) 

(40) 
(22) 
(5) 
(3) 

(25) 
(26) 
(18) 

(38) 
(32) 

1951 

ealed two variables for 
ii) Analyses. Analyses revd statistically significant 

which the type of attorney exerte a significant. These 
and the coefficient of regression was 
variai>les were: 

1) 
2) 

.031) 

d (F(l 241)=6.39,p .012) number of motions file , filed (F(1,243)=4.70,p 
~lhether or not any motions were 

11 

effect 

i the above..:'reported 
The first of these effects emerged dnmisdemeanor data as an 

i of both felony an . d) d type analyses of covar ance f sel (assigned/retaine an 
interaction involving type 0 )ounlt was reported above that 
of offense (felony/misdemeano:. "th respect to motions occurred 
differences in attorney behav10r w~ that retained counsel were 
only for felony cases and were sU~ssi ned counsel. In this 
likely to file more motions thanretai~ed counsel are again ~een 
analysis, as would be expecte~, th n assigned counsel (adjusted 

b likely to file more mot1ons a 

~~an:=.34 and .12, respectivelyi' the analysi.s of both felony 
The second effect appeared n " b tween type of counsel and 

and misdemeanor data as on inter~~t~~~& :nalysis, when additional 
type of felony (assault/drug). t l1ed the interaction 
defendant characteristics are ~;n ~odiff;rence between retained 
disappears and only the main e ec 
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12 

and assigned counsel remains. Retained counsel appear more 
likely to file motions than assigned counsel (adjusted' 
means~1.24 and 1.12, respectively). 

The analyses of felony-only data reveal two other variables 
for which type of attorney exerted a significant effect, but 
the effect is qualified by the type of felony committed (drug vs. assault) • 

1) days from first appearance to case disposition 
(F(1,242)a3.9S,p .048) 

2) days from first appearance to sentencing (F(1,183)=S.S3, p .020) 

The coefficient of regresSion was non-significant for both 
effects. Both of these effects also emerged in the above-reported 
analyses of both felony and misdemeanor data. The first of the 
two effects was not presented above because it was a marginally 
significant interaction of type of counsel and type of felony 
P .057). Although the extra covariates do n.ot reduce the error 
significantly in this analysis, clearly they do control enough 
error for this effect to now achieve a significance level of less 
than .05. The effect is such that retained counsel bring 
felony assault cases to disposition as quickly as assigned 
counsel (77.9 and 90.5 days, respectively),while assigned 
counsel dispose of f~lony drug cases more quickly than 
retained counsel (F(I,241)-3.Sl',p .06) (60.8, and 103.9 days, respectively). 

The second effect w~s reported above in the analyses 
of the combined felony and misdemeanor data. As before, the 
interaction is such that retained and assigned counsel do 
not differ in their speed of processing felony assault cases 
(adjusted means-134.4 and 160.0 days, raspectively) yet . 
assigned counsel bring felony drug cases to sentencing more 
expeditiously than retained Counsel (adjusted means~117.9 and 
177.2 days, respectively) (F(1,183)-4.10,p .044). 

Four other variables had been significant in the 
analysis of both felony and misdemeanor data: bond status 
at time of case disposition, likelihood of change in bond 
status, likelihood of incarceration and severity of sentence. 
The failure to find significant effects for these variables 
in the analysis of felony-only data, where a larger number of 
defendant characteristics were controlled might suggest that 
the previous observation of these differences had been merely 
a reflection of differences in the clientele represented by 
assigned and retained counsel. However, the lack 
of significance might also result from the reduced number 
.~f degrees of freedom associated with the felonies-only 
analyses. To test between these explanations, analyses of 
covariance controlling only for the original two covariates, 
initial bond status and whether or not o~her offenses were 
charged, were conducted on the felony cases. The results 
indicated that for three of the above va~iables assigned 
counsel differed significantly from retained counsel, 
even with the reduced number of degrees of freedom. This 
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supports the conclusion that for these three variables, 
the finding of significant differences in the combined 
felony-misdemeanor analysis of these variables was due to 
uncontrolled for differences in the clientele of assigned 
and retained counsel. Only for the variable, sentence 
severity, did assigned and retained counsel not differ 
significantly On tn~ t ... ,o co variates, felonies-only 
analysis. This lack of a signif1cant difference suggests 
that it was not the more extensive list of covariates in 
the six covariates, felonies-only analysis that removed 
this effect, but the fact that the effect had not been 
particularly s~rong for felonies (though not sufficiently 
different from the effect for misdemeanors as to result in 
a significant interaction of type of offense) and 
disappeared in an analysis with a reduced number of degrees 
of freedom. 
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CONCLUSION 14 

On t4e whole, it. w.o.uld seem;.that retained _counsel did. 

better than assigned counsel. In misdemeanor cases, retained counsel 

wer~ better at securing pre-trial release, achieverl a higher rate of 

alternatives to incarceration, obtained shorter terms of incarceration, 

expended more effort in filing pre-trial motions, and disposed of 

cases faster. For felony drug cases, retained counsel made more 

court appearances and did more pre-trial motion practice. 

ASSigned counsel, on the other hand, excelled in only two 

respects, obtaining a higher rate of dismissals and disposing of 

felony drug cases faster. 

Necessarily, these conclusions require some interpretation. 

One might conclude that the best thing one can do for one's clients 

is to obtain their release through a dismissal, and everything else 

is secondary. On the other hand, if many police arrests-simply 

reflect police harrassment of the indigent, then these results may 

reflect more of a difference in the clientele than in attorney per-

formance. Similarly, whether or not disposing of felony cases faster 

is a plus or a minus depends upon what the optimum time for disposing 

of a felony case in Saginaw County is. In this case, assigned counsel 

disposed of felony drugs in an average of 112 days, while retained 

counsel took an avera~e of 151.5 days. From a county administrator's 

perspective, if the performances of both types of counsel are effec-

tive, it would be more cost effective to dispose of cases in fewer days. 

Would the 5 indicators. for which retained counsel excelled indicate 

better performance by retained counsel? Take the indicator of making 

more court appearances, for example. Whether or not more court appearances 

are better than fe,,'er may depend upon the number made. Here, retained 

counsel made only 2.9 appearances in the average felony drug case •. It 

, . 
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would be difficult to conclude that making more appearances is 

indicative of requesting excessive continuances where attorneys 

appeared only 2.9 times in the average case. 

Again, whether or not retained counsel should be applauded for 

disposing of misdemeanor cases faster depends upon the optimum time 

for misdemeanor case disposition as well as on one's perspective. 

In this case, retained counsel took 110 days to bring a case to 

sentencing, while assigned counsel took 142 days. 

Whether or not retained counsel's more extensive pretrial motion 

practice is a plus or minus also bears some scrutiny. Many judges 

complain that attorneys tend to file "frivolous" motions. However, 

the numbers would tend to belie this conclusion, as retained counsel 

filed an average of only .41 pre-trial motions in felony drug cases 

which are generally considered to be the type of charge where motions 

to suppress illegally obtained evidence would be applicable. 

In conclusion, if we assume that, under the circumstances, all 

of the areas where assigned and retained counsel excelled indicated 

good performan~~, one would nevertheless find that retained counsel 

excelled in 4 areas, assigned counsel excelled in I area, and retained 

and assigned counsel both excelled w~th re~pect to speed in different 

types of cases. Horeover, the differences in speed disappear when 

averaged together, since assigned counsel take 134.2 days, while 

retained counsel take an average of 136.9 days (this small difference 

has no statistical significance). 
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CHAPTER III 

The Saginaw County Cost Study 

Two sources of cost information were available for the 
Saginaw $it~. Cost information was obtainable in aggregate 
form from budget documents and case type information was 
available from monthly office reports. 
Cost analysis using this type of information is similar, 
in nature , to the type of cost analysis performed 
for Serrien County. The other type of cost 
information was obtained from lawyer ~ee request focms 
and from County fee payment forms. Some of these 
forms were available in case files and others were 
obtained separately from records in the court administrators 
office. Costs analYlis using thil type of information 
was able to be performed for the Saginaw lite but not 
for the Serrien site. This was because the Berrien ~ite was a 
contract sYltem where the county paid one large fixed fee for 
the entire caseload while Saginaw was a coordinated system where 
the county paid fee. for each case. 

---------------------------
From budget documents, monthly reports and interviews 
the following numberl are the total direct co~ty 
expenditures for its coordinated assigned counsel sYltem 
in 1981. 

Circuit ~ourt attorney fee~: $367,407.58 
District court attorney feel: $72,095.00 
Administrative Budget: $56,553.61 

74% 
15% 
11% 

-------------------------------------------------------
Total direct COlt : $496,056.19 100% . 

less recoupment: ( $26,932.65 ) 

----------------~-------------------------------------
Total direct money cost 
to the County: $469,123.54 

CirQuit court fees were paid to attorneYI who represented 
indigent felony clients. This comprises th,e largest part of the 
costa. Al.o included in circuit court fees were fees for a few cases 
that were paternity ~aaea. . 

District court fees were paid to attorneys who represented 
indigent misdemeanor clients. Also included in district cot'rt 
fees were fees for a sizacle number of indigent traffic violator 
cases. That this cost category is so small relative to circuit 
ca.es shows the relative priority that this county puts on 
providing counsel to indigent misdemeanants. 

Administrative costs comprise the cost of runrning the coordinator\ 

-1" ___ ~_".<_'r_', 
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office of which the larg~st budget items include the salaries of 
the coordinator { who is an attorney) and his administrative 
alli.tant. 

Recoupment represent. the money collected by the Coordinated 
a.signed counsel office from client. that it has provided attorney 
.ervices for and who were deemed either indigent or 
"partially" indigent and client.'whase 
assets were in a state-of-affairs that they could n~t pay 
for attorney services in the private marketplace. 
It was the practice of this as.igned counsel office to consider 
clients designated indigent a. capable of paying .ome portion 
of their at.torney'. fee. at least at a latter time. 
Recoupment can be viewed a. merely a tran.fer payment where part 
of the co.t of the as.igned counsel .y.tem i •• hifted back to it. 
~lient •• Therefore it i. not a .avings to .ociety a. a whole. 
How~ver •• ince this arrangement doe. reduce the amount 
of expenditure from the county budget, it can aho be vie"ed 
a. lowering the co.t to the county ( but not to .oci.ty). 
Total costs bave b.en .xpr •••• d , th.r.for., both way •• 
In any cas., recoupment only repr.sents a little more that 5% 
of total cost •• How_ver, during 1981, 12.5% of the total 
as.ign.d couns.l office ca •• load compri.ed ca.es where at lea.t 
som .. payback was required. , 
******************************************************************* 

a.signed counsel caseload* 

Circuit court:~ ••••••••••••••• 
Felony ca.e.: 1225 
P~t.rnity cases: 62 

District court: ••••••••••••••• 
Mi.demeanor case.: 229 
Traffic ca.es: 195 

1287 

424 

percent of total 

72% 
4% 

13% 
11% 

75% 

25% 

-----------------------------------------------------------------Total case.: 1711 1711 100% 100% 

As can be ob.erved in the table above, 3/4 of the total 
as.igned counsel caseload was in the higher court and all but 
4% of these ca.es were f.lony ca.e •• In the lower court, 
there is almost a 50-50 .plit between mi.demeanor ca ••• and 
traffic cases. 

*NOTE. Caseload data was available for only ten out the 
twelve months for 1981. A linear interpeletian was 
usedto project the mis.ing data. 

******************************************************************* 

Aggregate cost per case 
------------------------~----------------------------------

total caseload costs: 
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fee per case -total fee./ total cases - $439,565.58 /1711 _ $257 .,-----------
administrative overhead 

-------------------------
co.t per case • total administrative cost / total cases _ 
----------------

$56,553.61 / 1711· $33 

co.t per ca.e • total co.t/total c~se. _ $496 p 056.19 /1711 ---------------

circuit court co.t.* 

---------------------------------
fe~ p.r circuit court ca.e _ $367,407.58 / 1287 - $285 

co.t per circuit court ca.e _ 
(fe. ~ ad. overh.ad per ca.e) 

$285 + $33 

--------------------------------------
fee per di.trict court ca.e _ 

co.t p.r di.trict court ca •• _ 
(fe. + ad. overhead per ca.e) 

co.t. adju.t.d for r.coupment 

----------------------------------

$72~095.00 / 424 

$170 + $33 

- $170 

- $203 

To obt~in co.t per cas. e.timation. when recoupment is 
taken 1n~0 acc~unt, on.,merely r.duce. the co.t number by 
5.4%. Th1, adJu.tment l' used .ince recoupment i. 
5.4% of total co.ts. Thi. new downwa~d adju.ted number 
would be more reflective of what cost per ca.e i. to 
the county. 

co.t. per case adjusted for recoupment: 

county co.t per case - $274 
county cost per circuit court case - $301 

county cost per district court case • $192 
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Regardless of whether a recoupment adjustment is made or not, 
it can be seen that a district court assigned counsel case 
is approximately 36% less expensive than a circuit court 
assigned counsel case. 

*NOTE. It would have been preferable to have obtained fee data only 
for felony and misdemeanor cases. Then cost data could be 
reported for felony and misdemeanor cases rather than 
for circuit court and district court cases. However, 
the assigned counsel caseload for circuit court cases 
has only approximately 6% of I=ases being non-felony eases. 
Practically, cost per case of circuit court cases will 
be a very close approximation of costs' per felony case. 
The assigned counsel caseload for di.trict court ca.es 
hal 46% of it. cases'b~ing non-mi.demeanor. To the extent 
that the resource. used in the.e traffic case. are 
comprable to resource. u.ed in mi.demeanor a.signed coun.el 
cases, co.t per district court ca.e will be a decent 
approximation to co.t per mi.demeanor case. 

Systea overhead co.t. 

------------------------

The co.t. per cas. calculated already include it. per ca.e 
proportional .hare of adaini.tr~tive overhead of the office of 
a.signed coun.el for Saginaw county. However, there ar. other 
overhead co.t. endemic to the county .y.tem of providing 
indigent defen.e .ervice •• These will be referred tc a~ sy.~em 
overhead costs whereas the former will be referred to a. office 
overhead coat •• 
These .ystem overhead cost. repre.ent direct co.t. incurred 
for activities in the a •• igned coun.el process but not covered by 
the budget numbers already u.ed in the calculation •• The.e activities 
involve tbe approval and payment process to the attorneys • 
The following actor. are involved in the proce •• : 

judge. (who review fee reque.ts) 
court adain.trator. (who fowards fee reque.t to county clerk) 
county cl~rk (who prepare. the disbursement voucher) 
county auditor ( who ha. to approve the voucher) 
county controller (who write. and .end. the check) 

While costs for the.e .ervice. are no't minor i1l1 absolute value, 
they are probably .inor when co.pared to the entire budget 
for the assigned counsel system. The.e co.ts probably 
comprise approxi.ately 6% of total costs. 
However, 6% of total costs is appromiately equivalent to 
50% of the assigned counsel ad.inistrative budget, which is 
sizable. 

The following is a rough approximation to this magnitud.: 

1711 fee requests were processed. Each had to be handled by at 
least five actors ( see list above). The 'time is took each 
actor to handle a fee request is assumed to be ten .inutes. 
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Thus, 1711 x 5 x 10 • 85 550 . 
processing the fee requests' w;rk,.lnutes were involved in 

ln aglnaw county during 1981. 
A standard work year (35hrs 
105,000 work .inutes. per week,50 weeks per year) is 

Thus, processing the f ee requests involved: 

85,500 1 105,000 • 81.42% 
county e.ployee. of a full ti.e high level 

The average salary of th 
t b ' e persons in th b ' o e approxlmately $35,000. e a ove llSt can be assumed 

Thus it can be roughly estim 
cost to the county for proce:t!d ththat .8 x $35,000 • $28,000 was the 

'lng ese fee reque.ts. 

Proce.sin, costs per ca.e can be 
.stimat.d by $28,000/1711- $16.36. 

Co.t per case adju.ted for r. ____________________________ ~~~~nt and .ystem overhead 

can be roughly approximat.d by the ;:;-l--~----------------------______________________ oWlnl: 

----------------------
County cost per case (adjusted) _ 

$274 + $16 - $290 
County circuit court co.t per case 

(adju.ted) - $301 + $16 - $317 
County district cou~t cost p.r 

ca.e (adjusted)-$192 + $16 • $208 

~t can be argued Whether the.e • 
~nclud.d. A major point wh th !stem overhead cost •• hould be 
activiti.s upon which th Y ey .hould be included is that th b e •• costs ar b 'I ese 
y any .y.tem which payed for attorn· u~ t: woul~ not be incurred 

flat fee. ~y.tem •• uch a public defe:~ serv~~.s w~th a once-a-year 
would not lncur expens •• re.ultinl froer.o:71~e or a contract .ystem 
c~.e: And this is pr.cisely the ~ ln ~v~dual payments per 
H~ch~gan counties. compar~'on used for the two 
On the other hand, one could ar . 
alr.ady in place in Saginaw andg~: that a disburs.ment syst.m is 
costs to pay attorneys for the as ~re :r. no extra (incre.ental) 
one county agency am on slgne caun.el offic. which' 
disbur .... nt sy~te. we!e m::r' a::!! ~o.ta at~ributable t~ the 11 

co.ts. Only tho.e associated with d~nto a.slgned Counsel system 
attributed. Further it b lrect labor minute. were 
in ~he process did ~ot h::: t: ::sumed,that if the .. five actor. 
a'~l~ned counsel syste., that th ~age,ln .om. work time for the 
utlllzed in ways worthwh'l t .1r tlme freed-up would be 
co.t for,county employee It;meOi!h~ ~ounty. That is, the opportunity 
In .u., lt seems r b 0 zero. . . easona Ie and c t ' addltlonal cost to the . orrec to lnclude some 
costs. aSSIgned counsel system for disb 
*****~** ursement 

, ********************************************************** 
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CASE COST ANALYSIS 

This analysis estimates cost per case from the ground up. 
The basi. for the calculations are the fees paid t~ as.igned 
coun.el attorney •• 
Fee data for a sample of cases from the docket .tudy was obtained 
from looking at individual case file. as well as from document. 
in the court administrator. office. 
The number of cas •• sampled for the co.t study con.titut.d 
5Q% of the a.signed coun.el ca.es in the total docket .tudy. 

Dock.t Sample for Co.t Study 

--------------------------------
Feloni •••••••••••• 47 

Allault. 27 
Drug 20 

Mi.demeanor ••••••• 55 

total ca.e. .ampled 102 

Fee per ca.e* 
-,----------' 

Felonie. (a •• ault. + dru,) 
Assault F.lonie. 
Druz Felonie. 

Misdemoanor. 

$262 
$278 
$241 

$158 

*Note: Fee number. repr.s.nt the amount. paid to attorney. 
from the a •• igned coun.el offic. for .ervice. 
render.d. An examination wa. m.de of .ach fee reque.t to 
d.t.rmine if th ••• fee. incorporated any paym.nt 
for oth.r •• rvic •• in the defense proce ••• uch 'a.: 
inve.tigator .ervices, foren.ic service., .ecretarial 
.ervices. We found no fee request. that incorporated 
the.e potential expense •• -

Fee per case can be tran.lated to co.t per ca •• by adding 
into each case its proportional share of administrative 
overhead of the Office of Assigned Counsel. From analysis 
in preceding sec~iuns, this was determined to be $33 
per case. 
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Cost per case(from d k ) oc et study 
-----------------------------------

Felonies (assault. + drug) 
A'.ault Felonie." 
Drug Felonies 

$262 + $33 
$278 + $33 
$241 + $33 

- $295 
- $311 
- $374 

Hisdemeanors 
$158 + $33 - $191 

I 
I 

Cost per case for all a.signed cou 1 ( 
can"be estimated u.ing this data bn• e ca~es as a whole) 
felony (a.sault. + drug) , Y as.umlng that cost per 
t 1. a rea.onable appr ' t' o co.t p.r case for all f l' • OXlma Ion 
formula i.'u.ed to calulat: ::;~'p' A welghfted average 
Th. w.ight. are the ~r ca.e or all case •• 
that ar. f.lony c~ •• !·~::n;hof a"lgned coun.el ca.eload 
c ••••• Th ••• w.i,ht. w.r. ob~a~·r:e~t that are mi.demeanor 
of the Saginaw A •• ign.d Coun •• :n~ffi~:~ monthly office report. 

Th. w.ight. ar.: 1225 F!loni •• /1454 - .84 and 
229 Hl.d.m.nor./1454 •• 16 

Co.t per ca.e - $295 x .84 + $191 x .16 - $278 
-------

u~ in" either aggre,a t e da ta or i ndi v' d I 
gIV.' very similar e.timate. for cos~ ;:r ::::. fee data, 

Cost p~r Ca.e Compari.on (by method). 

-----------------------------------~ 
Ca.e Data 

----~-------. -----------
Co.t per ca.e(a •• whole) $290 $278 
Cost pez: f.lony cas. $l18 $295 
Co.t p.r. mi.d.m.anor ca •• $203 $191 

Th. rea.on. for the .11'ght d'ff 
t f • I .rence. b.tw~. th t .e • 0 e.tlmat •• ar.' • n e wo 

1. rounding .rror • 
2 •• ggreg.t. data com •• from unit. Circuit Court 

Court. Non-felony , d and District 
3. ca.e data doe. not rep;e:::;-~:l e;a~or,dat~ are included. 

two type.. e onles Ju.t a sample of 
4. .amplin, error • The d k 

1 oc et .tudy data was derived from 
samp e of cas •• , not a cen.u.. a 

It .eem. that in spite of shortcommin s of 
they provide similar result. and ther:fore 
a stronger .ense of Validity in these cost 

the two approaches 
one can have 
estimates. 

A comparison of t cos per case, when both t es f . 
are adjusted. for recoupment d yp 0 estlmates 

an system OVerhead, yields a 
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Cost per Case (adjusted) Comparison: 

Aggregate Data Case Data 
--------~------- -----------

Cost per case (adj) 

Cost per case felony (adj) 

$290 

$317 

$279 

$295 

$197 Cost per ca.e misdemeanor (adj) $208 

*************************************************************** 

the docket study at the 1.ve1 of Besid •• havi~g f •• data :romdata i. a1.0 avai1ab1. at a more 
felony and ~l'd·1mean10~i.t~:gUi'hing betw •• n trial and di.aglrelatAv. eve 
non-trial ·ca •••• 
The following table pres.nts that data. 

( • 1 and non-trial cas •• ): Docket Study Fee p.r Ca.e trla. ______________ _ ----------------------------

type of ca •• 

-------------------------------
Felony (a.sault + druI) 

Felony trial (as.ault + drug) 

F.lony non-trial 

Misde.eanor 

Misd •• eanor trial 

Misde.eanor non-trial 

fee per ca.e . ------
$262 

$645 

$243 

$158 

$132 

$161 

the few t rial cases in our sample, w~ich were 

#Valid ca.e. 
in ... pte --------
42 

2 

40 

48 

6 

49 

Because of • the r eflective of the few criminal trials oC7ur~n~ In. 
• . , It t have much re11abl11ty ln the courts, it lS d~fflcu dO t' ate of trial co.ts for the co.t numbers belng a goo es 1m , 

popUlation of all trial ca.es in Saglnaw. 

Time Related Costs ___________________ _ 
--------------------------------------------
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In~o4mation on hours Spent per case was aVailable in the 
attorney requests for fee payment. While one. can eX'pect 
abuse in the reporting of attorney hour., all the fee 
r.q·ue.ts were r.viewed and had to be approved by both the 
Coordinator and the judges. 

Another possible problem v .. that many of the foe request. di~ not 
report time' .pent on the case. Therefore, there was a 
cons~derable number of missing data cases for this variable. 
Nonetheless, data on fee per ~ase, number of hours spent per 
case, and fee per hour is pres~nted in the follQwing table. 

Ti.e related co.t data( from docket .tudy): 

-------------------------------------------
type of ca .. fee Ave. * 

per ca.e #hours --------------------- ------~ ------
fee 

per hour --------
1/ of 

valid ca.e. 

Fe.ony (Ass.+ Drug) -----------$240 7.18 $33.43 15 Felony Auaul t S219 6~51 $33.64 8 Felony Drug 
$264 7.94 $33.29 7 Felony Trial (A + D) xxx xxxx xxxxxx 0 Felony Non-trial (A+D) $240 1.18 $33.43 15 Hi.de.eanor 

$160 5.76 $27.844 48 Misde.eanor Trial S132 4.53 $29.07 6 Misdemeanor Non-trial $164 5.94 S27.69 42 

*Note: Data was also available in the docket study on 
the number of hour. spent in court vs. out of Court. 
For lelonie.( assaults + drug) , 54% of attorney ti •• wa. sp.nt out of court. 

For miSdemeanors, 67% of attorney ti.e was spent out of court. 

• 
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CHAPTER I 

PROFILE OF THE BERRIEN COUNTY, MICHIGAN CONTRACT DEFENDER SYSTEM 

The Environment of the Indigent uefense System 

Berrien County is located at the Southwestern tip of Michigan. 

Lying 90 miles northeast of Chicago, the twin cities of Benton Harbor 

and St. Joseph are on opposite sides of the St. Joseph River which 

empties into Lake Michigan; thus, historically the area was an impor

tant port for shipping throughout the Great Lakes. The area has been 

known as a tourist attration because of its lake shore beaches. 

·However, more recently, it has fallen into hard economic times. 

One of its major employers is General Motors, which has laid off many 

workers. As of May, 1982, the Twin Cities Area Chamber of Commerce 

reported an unemployment rate of 14.6%, while Benton Harbor's unem

ployment rat~ had climbed to 27.6%; Almost 99% of the population 

works in non-farm industries. There are more than 350 plants in 

Berrien County which produce a variety of products incluaing electrical 

equipment, home appliances, earth ~oving equipment, auto parts, die 

castings, plastics, and food products. The local chamber of commerce 

is alarmed, however, about the number of industries that have been 

moving out of the area. 

Racial tension exists .between the adjoining cities of Benton 

Harbor, whi.ch has a large poor, black, population, and St. Josl'!ph, 

------'-,.,-, ... 

which' is predominantly white. In addition, there is a large migrant 

worker population. This transient population works in the fruit-picking 

industry which has ~de Benton Harbor the largest cash-to-gro~er fruit 

market in the United States. The total population of the county is 

171,276 persons, of whom 14.5% are black. The migrant worker population 

is primarily Chicano. 

The county covers 'a land mass of 580 squ~re miles, and has a popu-· 

lation density of 294 persons per square mile. In addition to the twin 

cities, the county boasts a third major population center, Niles, in 

the southern tip of the coun,ty. 

In 1981, there were 7,025' cases filed in the Berrien County District 

Courts. Of these, 5,894 were filed in the St. Joseph courthouse; the 

remainder originated in Niles. Two nundred thirty-ane lawyers practice 

in the county. 

The latest (1974) figures show per capita income at $4,313. Approx
imately 80% to 90% of the persons charged with felonies are finanCially 
unable to retain counsel. 

"~ i 
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The county is run by a 13-member County Board of Commissioners who 

are assisted by a County Coordinator. The coullty is operated by its 

board committees; the County Coordinator has no legal authority. 

The 1983 county budget is $15,237,800. Given the 1983 indigent 

defense budget of $205,000, the county spends 1.3% of its funds for 

indigent defense services. All legal defense funds are provided with 

county monies. Berrien County has consistently operated in the black, 

and currently has a substantial surplus. 

The Criminal Justice System 

The Courts 

There are two levels of criminal courts in Berrien County: the 

lower courts which are the District Courts, and the Circuit Courts. 

The District Courts have 5 judges; four are located in the St. Joseph 

courthouse, while the fifth is in a satellite courthouse in Niles. 

All 4 Circuit Court judges are located in the St. Joseph courthouse. 

All judges hear both civil and criminal matters. Both the Circuit 

and District Courts' boundaries are congruent with the County of 

Berrien. 

All data maintained by the District Court is computerized, while 

Circuit Court data is kept manually. 

Pretrial Release 

Michigan Court Rule GCR governs pretrial release. It provides 

for ~ presumption in favor of release on one's own recognizance. Other 

conditions of release include conditional release without the posting 

of money bail and money bail either through a 10% deposit with the court 

or a full cash bail. The full cash amount may be posted through the 

use of a bondsman. 

There appears to be very little use of bondsmen in Berrien County; 

it seems that most of the bondsmen have in fact gone out of business. 

Jail officials had an outdated list of bondsmen posted next to the 

, 
I 

! 
/ 
! 
! 
I 

2 
j 

I 
! 
I 
~ 
~ 
~ 
ij 
~ 

i ~ r 

I 
" 

H 
I 

] 

'", 
I' 
I 

'" 

]1 

11 'I 

1'1 Ii 1 , 

f\ 

U 
H 
vf \1 
{ 

~J [ 

~ 

U 
n , ' 

n 
u 
n 
fJ 
n 
f1 

n 
~-,.."...,.,.;--"..-, 

3 

telephone in the lock-up, and when asked, they could not readily recall the 
names of bonding companies. 

In cases where the defendant is charged with a misdemeanor, he has 

an absolute right to be released. This is accomplished by setting an 

interim bond at the time of arrest. T.hese interim bonds have pre-set 
minimum and maximum amounts. 

Police Practices in Making Arrests 

Police practices in Berrien County may have an affect upon the 

seriousness of charges filed against arrested persons. Police are 

prohibited from taking a person into custody for a misdemeanor offense if 

the misdemeanor was committed outside the officer's presence. As a re

sult, it appears that a number of cases that would otherwise be con

sidered misdemeanors are original.ly charged as felonies. Prosecutors 

often later reduce these cases to misdemeanors when they come to court. 

For example, if a defendant steals a package of cigarettes, he may be 

charged with larceny in a building, which is a felony, as opposed to petty 

larceny, a misdemeanor offense. The penalty for petty larceny is a max

imum of 90 days, and a first time offender will generally be sentenced 

to a fine pl~s court courts, while a second offender will probably re
ceive probation. 

Probation Departments 

The Circuit and District Courts have separate adult probation 

departments. In the Circuit Court's probation service, which is part 

of the Michigan Department of,Corrections, there are an average of 500 

persons on probation at any given time. They are served by 4 regular 

probation officers and 3 officers in a special, temporary, program 

known as PIP. Normal case10ads carried by a probation officer are 
85 to 90 cases. 

The District Court's probation office has a staff of 6 officers 

including the chief. Their probation officers carry' case10ads of 
110 to 120 cases per probation officer. 

• • 
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The Prosecution 
The prosecutor's office has a 1983 budget allotment of $617,000. 

This includes $38,000 for a deferred prosecution unit. The prosecutor's 

staff includes 12 full-time lawyers. Of these, there are 5 3/4 

full-time equivalent positions to handle felony and misdemeanor pro

secutions. The paternity unit, which receives $100,000 from the 

state treasury, has a staff of one full-time lawyer, an investigator, 

and 2 secretaries. 

The prosecutor's staff includes an administrative secretary, 

6 additional secretaries, a separate secretary for the deferred pr~

secution unit, clerical support for the paternity unit, and a secre

tary in the Niles satellite courthouse. The staff also includes 

several investigators; there are investigators in the paternity unit 

and t~o investigators who specialize in white collar crime.. However, 

most of the investigation for the prosecution is perfo!'!!1ed by the 25 

police agencies in the county. 

The chief prosecutor is an elected official; however, the incum

bent was appointed when his predecessor.became the U.S. Attorney. 

The prosecution's budget is prepared and submitted as a separate and 

distinct item apart from the court's budget. 

The Chief Prosecutor's sal.ary is $40, 000 per annum; assistants 

receive from $23,138 to $37,000 per annum. Continuing legal education 

is provided to assistant prosecutors without charge. Each assistant 

prosecutor attends at least one seminar each year. These are held by 

the State Prosecutor's Association or the National District Attorneys 

Association. 

The prosecutor's office runs a deferred prosecution program for 

first offenders dealing primarily with property-related crimes. It 

does not apply to assaults or drugs other than marijuana. Prior to 

August of 1981, the deferred prosecution program was available to 

defendants whose cases had already gone to arraignment so long as 

they met the program's criteria. However, the office presently restricts 

the progrlun to arrestees whose cases have not yet gone to arraignment. 
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As a result, defendants must now be screened and h prior to going to court 
t erefore prior to the appointment of counsel f in order to be ~ligible 

or the deferred prosecution program. Admission to the program requires 
the defendant to admit committing the offense and to take a polygraph 
test both at the beginning and end of the program. At the beginning, the 
test is used to verify the defendant's admission of this offense and any 
prior offenses that he may have committed. At the end of the program, 
the polygraph is used ·to ensure that the d f d 
other offenses durin e en ant has not committed any 

g the period. If the defendant recidivates 
peri d f h during the 

o 0 is deferred prosecution, the court will become aware of the 
fact that the defendant had participated in the deferred 
gram, but had failed. prosecution pro-

The Criminal Justice Process 

Cases in Berrien .County rarely proceed by way of indictment 
Grand Juries are very seldom convened. ' as 

All cases, whether felony or misdeme~or D ' are initiated in the 
istrict Courts. Misdemeanors may be tried or pled in the Distr'ict 

Court. Felonies may be pled in the District 
b 

Court only if they have 
een reduced to misdeme 

1 
anors. Preliminary hearings on felonies are 

a so heard in the Dist i t C f 1 i . r court. However, felonies disposed of as 
e on es, whethet· '!'"y plea or trial, are handled in the Circuit Court. 

The first court appearance for a defendant will be th 
ment in the District e arraign-

h Court at which time the defendant is informed of 
t e charges against him and the issue of bail in determined No 
counsel is available at this stage in Berrien . • 
h 

Co.unty unless the defendant 
as retained counsel. 

The next stage of the proceeedings 

since it does not occur in open court. 

the prosecutor, the defense lawyer, and 

cuss the possibility of a plea bargain. 

is not an official court hearing, 

It involves a meeting between 

the District Court judge to dis-

The defendant is near~7 so that 

" .. ,~.--. -,.,-, 
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his attorney can inform him of the offer that has been made. In a 

misdemeanor. this event is called a "pre-trial conference," and may 

occur from 2 to 3 weeks after the arraignment for a defendant who is 

6 

in custody. In a felony case, the event is called a "preliminary 

examination conference," and it will occur approximately 11 days after 

the'arraignment because Michigan case law requires that the preliminary 

examination in a felony case must be held wit'hin 12 days of arraignment 

in order to avoid automatic dismissal of the case. If the defendant 

agrees to the offer made dt.\ring the pretrial conference or preliminary 

examination conference, the defendant's plea will be taken before the 

District Court judge that very day. If tha case was filed as a felony, 

the preliminary examination will be waived and will never take place. 

If a misdemeanor case was not settledon the day of the pre-trial 

conference, it is set down for a trial date. However, four days before 

the trial date, there is a last ditch effort to settle the case through 

a "pretrial settlement conference" which is much like the pretrial 

conference. If the case is not settled on that date, there will be a 

trial and sentencing. In most cases, the attorney will appear in the 

courthouse from one to four times in a misdemeanor case: at the pre-trial 

conference (most cases are limited to this one appearance); at the 

pre-trial settlement conference; at the trial; and at the sentencing 

hearing. In the majority of cases, the sentencing hearing takes place 

on the day of trial unless a pre-sentence investigation by the Probation 

Department has been ordered. 

If a felony case is not settled on the day of the preliminary 

examination conference, a preliminary exami~ation will be held in court 

on the following day. If probable cause is found, the case will be 

bound over to the Circuit Court. The defendant will appear at a second 

arraignment in Circuit Court, at which time he will be informed of the 

charges against him. The judge at the Circuit Court arraignment will not 

modify the terms of the bail set in District Court unless a motion is 

made alleging that there was an abuse of judicial discretion on the part 
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7 

of the DistrictCourt Judge and the Circuit Court Judge determines that 

such abuse existed (see Michigan General Court Rules, Rule 790.7). The 

motion must be made in writing and have the District Court's bail hearing 

transcript attached. Thus, the lack of an attorney to provide 

reFresentation at the District Court arraignment becomes critical, 

since it may prevent release for defendants who are indigent. 

Following the felony arraignment p there will be a pretrial settle

ment conference at which a possible plea bargain is discussed. If the 

case is not settled at that time, there will be a trial and sentencing. 

The defensa lawyer is generally present in court at the time of senten

cing; however~ the prosecutor is generally not present at that time. 

Pretrial conferences often involve discussion of a large number 

of cases simultaneously. As a result, a number of pleas may be taken 

by the judge in a given afternoon. 

In certain cases, a standard offer is made by the prosecution 

for a reduced charge, and a letter from the prosecutor's office will 

be included in the defendant's file at the time of the initial arraign

ment in District Court. For example, first time offenders charged 

with driving under the influence of liquor are offered a reduction to 

"impaired driving," a lesser inc.luded offense. This appears to be an 

incentive for many defendants to plead guilty at arraignment prior to 

the appointment of counsel. 

Some cases, which at one time were considered as felonies, have 

been reclassified by Michigan law as "high court misdemeanors, II' and 

are heard in the District Court. These cases allow for a maxim~, 

penalty of l~ years imprisonment. 
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The Indigent Defense Sy~ 

History and Goals of the Program 
Prior to the establishment of the present system, lawyers were 

appointed on a random basis by the courts to provi~e legal representation 

for the indigent accused. A number of circumstances led to a change in 

that approach. Costs were escalating rapidly, and pressure was placed 

on the courts by the county board to save money. The county had been 

embarrassed because of the fact that some cases had been reversed due to 

incompetency of counsel. The courts were backlogged, and the frequent 

continuances r~quested by appointed counsel were costing the county more 

money. Moreover, the county board was concerned about the lack of pre-

dictability in budgetary planning. 

The courts found the privat~ bar to be reluctant to accept appoint

ments, since the majori~y of the bar did not find the fees paid in 
appointed criminal cases to be worthwhile. The quality of representation 

provided by the bar was at best uneven; many who handled the cases were 

not familiar with criminal law and procedure, and did not practice suffi

cient criminal l~w to keep up with that field. Those who specialized in 

criminal law preferred to handle privately retained cases, and did not wish 

to be involved in accepting appointments. 

Armed with an understanding of this background, three lawyers 

approached the County Board and offered to contract for all of the 

indigent criminal defense work. The contract was awarded to these 

lawyers, who formed a law firm for the purpose of handling the indigent 

defense work, in November of 1971. No competitive bidding procedures 

were used in awarding the contract, nor was any effort made on the part 

of the county Board to solicit other bids. 

The firm that had receiv~ the contract gradually built up t 5 

lawyers. This first contract ran for a period of one year. There 

was little or no resistance to this development on the part of the 

private bar. However, three firms later bid against the first contract 

firm. The first firm was subsequently awarded a 2-year contract. 

The first contract firm continued through 1979. However, another 
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firm approached the County Board to negotiate 
firm proposed to handle all a contract for 1980. This 
$115 000 i 198 of the indigent criminal cases for a sum 

, n 0, while the first f of 
The County Board checked irm had set a figure of $220,000. 

with the Chi f there was any • e Judges to ascertain whether 
reason why they should that the courts h 1 not accept the lower bid, and found 

a no objections to either 
accepted the offer made by th firm. As a result, the Board 

e second firm. 

The private bar has traditionally working to in been rather apathetic about 
crease rates paid to 

tributed to the bar's d assigned counsel, and this fact con-
isinterest in acceptin 

criminal cases. Thi 1 k g appointments to indigent 
s ac of interest i 

establishment of ' n turn, contributed to the 
a contract defender system in Berrien County. 

Bidding Process 

As is evident f to th B rom the foregoing description f e errien County contract 0 the process that led 
defender syst h 

process used. Bids from 1a em, t ere is no formal bidding 
tract specificatio w firms were unsolicited. No criteria or con-

ns were drawn up by th C out that bidding e ounty Board. No notices went 
was to take place. When the pr 

from the law fi oposals were received 
rms, they were for a flat • the contract th t sum, neither the proposals nor 
a was eventually aw d d restri ti ar e contained budget line items 

cons upon performance f or how funds were to be allocated ' 
spec! ications regarding , or person-hours to be 
utilized. Moreover th spent or resources to be 

, . e contract placed no limi 
of work that was required of th 1 tations upon the amount 

e. aw firm. 

Although two bids were received Cou t B for the most recent contract the 
n y oard has the discretion bid to renew the contract without ' 
ding if they so desire. Thus competitive 

C ' in essence, it might be said 
ounty employs a "no-bid" that Berrien system. 

This process did incur some 
about "politics" in th grumbling among members of the bar 

e awarding of the 
complained failed to bid b contract. However, those who 
s 1 ecause of the low amount first awarded 
equent y, the annual Sub-contract fee bid was increased • 

escalate each year. ' and continues to 
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The Contract Defender Program - An Overview 

All indigent criminal defense work in the county falls under a single 

contract between the County Board and one law firm (hereafter, contract 

firm). The contract appropriation has increased by $10,000 each year; 

the budgets for the last several years have been as follows: 1980 -

$175,000; 1981 - $185,000; 1982 - $195,000; 1983 - $205,000. 

. 
The coun~y allocates the costs of the indigent defense contract 

among the budgets of the various courts served: 69% from District Court, 

19% from Circuit Court; 6% from Juvenile Court; and 6% from the Probate 

Court. The firm is paid by the county on a monthly basis, 1/12 of th~ 

entire contract sum each month. 

While the contract firm is responsible for all indigent defense 

work, some of the work is subcontracted by them to other private attor

neys. The subcontracted work consists of: a) all work in the Niles 

satellite courthouse, and b) all juvenile attorneys. In 1981, the firm 

also subcontracted for mental illness commitment defense work; however, 

that work is presently perfommed in-house. Hearings on mental commitments 

take place in Kalamazoo, Michigan. 

In cases which represent a conflict of interest for the law firm, 

llsual1y because one or more co-defendants in an indigent criminal pro

secution have conflicting defenses, the contract firm designates another 

attorney to handle the case. Most often, the firm designates one of tbe 

attorneys with whom they subcontract. When handling a "conflicts" case, 

the attorney submits his/hef?Vetition directly to the court and is paid 

through the courts. This amount is deducted by the county from the 1/12 

monthly payment made to the contract firm. 

In addition to their work on the contract, the firm handles both 

criminal and civil work in their private practice of law. 
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Program Administration and Operations 

One of the partners in the contract firm serves as the administrator 

of the contract. The administrator maintains the following data relating 

to the contract: the number of files opened, the number of hours spent by 

each attorney on the contract, and the number of mental health cases 

handled. The firm also maintains information on the subcontracts. 

The contract firm reports to the Administration Committee of the 

County Board. Their last annual report, which consisted of a 2 page 

letter, was filed with that Committee on August 29, 1980. 

Staffing for the defense contract is as follows. 

juvenile work and work in the south part of the county 
As noted above, 

are farmed out. 

work is performed by The remainder of the indigent criminal defense 

lawyers within the contract firm. 

The defense ~irm allocates part of the time of 5 attorney~ to the 

contract work; in addition, three other attorneys in the firm devote 

a small (5 to 10%) percentage of their time. Using the highest estimates 

of time allocated by the attorneys i~ the firm, the firm'employs 2.65 

full-time equivalent attorneys ~n contract-related duties. 

The support staff employed in contract-related duties includes: 

one full-time secretary, 1/4 of a time-keeper, and lIS to 1/4 of a 

bookkeeper. No investigative or social work staff are employed. 

The 5 attorneys who devote a substantial percentage of their time 

on the contract are the newer, less experienced attorneys in the law 

firm. None of the 4 pa~tners devotes more than 10% of his time to the 
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five 

contract work. Three of theY contract attorneys had been with the firm less 

than 2 years each at the time of the field visit. 

The three newest attorneys work on a straight salaried basis for the 

firm. The two other contract attorneys work on a percentage basis, or 

commission, based upon the number of dollars that they produce for the 

law firm. They receive credits for work performed on the contract based 

upon their established hourly rates times the number of hours billed by 

them. The remainder of the contract may be used by the firm as it wishes, 

presumably to cover items such as rent, the purchase of equipment, pro

fessional liability insurance, and income to the firm. 

Financial Implications of the Defense Contract 

During 1981, the cost of the contract to the county was $185,000. 

The contract firm's subcontracts for mental illness commitments, juvenile 

work, and cases in the Niles satellite courthouse cost a total of $33,000. 

In addition, $10,424.40 was deducted by the county from the contract for 

payments made to attorneys handling conflict of interest cases. This left 

a balance of $141,576 net to the contract firm for handling the defense work. 

Dividing the net amount received by the. firm by the total of 1,559 

cases handled by the firm during 1981, we have an average cost per case 

handled by the firm of $90.81. Attorneys in the contract firm spent a 

total of 4,347.05 billable hours during 1981 working on the contract. 

Dividing the firm's net receipts of $141,576 by the number of hours spent 

results in an hourly rate paid by the county per attorney hour of $32.57. 

According to one attcrney who participates in the cbntract work, the 

average entry level attorney costs the firm $lO/hour in salary plus approx

imately $2/hour in fringe benefits. Assuming an entry level salary for the 

contract attorneys and multiplying this $12/hour figure by the number of 

hours logged by the contract attorneys, this amounts to a minimum cost to 

the defense firm of $52,164.60. This leaves the sum of $89,411.40 for 

the deiense firm to allocate to overhead expense and profit. 

Taken from another perspective, the county is paying $141,576 to the 

firm for 2.65 full-time equivalent attorneys. This amounts to the sum of 

$53,424.90 per attorney per year. 

r : 

] 

- "\ ~ 
L 

I I 
\. • .1< 

I I 
I
, I 
. J 

u 
f} 

fJ 

U 

13 

Associated Direct Costs of the Indigent Defense System 

tract 
Costs to the county apart from the appropriation for the defense con

are difficult to assess. However, it is clear that a variety of 

other costs are attributable to processing the indigent defense work, and 

that such costs would become a n~cessary part of any defender system budget. 

Certain costs have been absorbed in the budgets of other court-related 

functions, and therefore cannot be clearly separated out for the defense. 

One such cos; is for transcripts (a.g., transcripts for preliminary hearings 

and pre-trial motions). Th~se are paid from various court budgets. In the 

case of the Circuit Court, $20,000 is allotted for tra~scripts supplied to 

the courts, prosecution, and defense. Witness fees come from the prosecutor's 

budget, according to the Circuit Court's Administrator. There are two line 

it~ms in the prosecutor's budget for witness fees: one in the amount of 

$16,980.15 and a second, $15,815.10 which is tnalI'ked, "witness-District Court." 

The County Coordinator indicated that in some cases, the costs of transcripts 

and psychiatrists for indigent defense cases come out of line items which 

have a surplus rather than from line items specifically targeted for these 
expenses. 

With regard to other personnel expenses, some costs of administering 

the indigent defense system can be attributed to the salaries of various 

public officials. For example, the preparation of court orders for payment 

of fees in conflict cases is performed by the judge's secretary in Circuit 

Court and by the Court Administrator in District Court. These vouchers 

must also be processed by the Purchasing Department and appxoved by the 

County Commissioners. Checks must be drawn by the County Clerk and signed 

by the County Clerk and the Treasurer. The County Coordinator must spend 

some time in presenting the contract budget to the County COmmissioners, 

and he also spends from 5% to 7% of his time in dealing with the courts on 

issues relating to the court system. In addition, a small amount of time 

is spent by judges in approving the fee requests of the conflict attorneys, 

although most of this work has been eliminated by virtue of the establish

ment of a contract defense system. 

The court's Assignment Office performs work directly related to the 
defense contract when it processes t d cour or ers appointing counsel and 
performs the necessary paperwork to notify the defense firm and the de
fendants of the court a'ppointments. 



----~~ ~~--- iT,>--

; 

[ 

r 
r 

f 

{ 

I" 
( 

t 

I' 

f" 

L 
L 
L 
p 
[ 

, 

14 

Determination of Eligibility for AppOintment of Counsel 

Under the Berrien County system, the defense firm has no role in the 

determination of a defendant's financial eligibility for the appointment 

of counsel. This function is performed entirely by the court. 

The procedure for assessing eligibility is as foll~s. Assuming that 

the defendant has not already pleaded guilty at the arraignment, the District 

Court Judge will ask the defendant whether he wishes to hire his own attor

ney or petition for a court-appointed attorney. If the defendant requests 

a court-appointed attorney, either a court bailiff or the pre-trial release 

officer fills out a form for the defendant listing his or her assets and 

liabilities (see Appendix A). The defendant must then sign the form and 

appear before a Magistrate to swear that the data on the form are ·correct. 

The District Court Judge reviews the form shortly thereafter, generally 

within 2 days, and determines, on the basis of the information provided 

therein, whether or not to appoint counsel for the defendant. 

It is more likely that counsel will be appointed for a person accused 

of a felony than a misdemeanor. As a result, persons accused of felonies 

are interviewed for their appointed counsel petition before arraignment, 

while persons accused ~f misdemeanors are not questioned about their 

eligibility for appointed counsel until they appear before the bench. In 

the case of persons accused of felonies, the sworn, completed petition for 

appointment of counsel may be included in the court's file at the time of 

the initial arraignment, and the judge may determine eligibility while the 

defendant is still standing before him at arraignment. 

No fo~l eligibility criteria are published or employed by the judge. 

The assessment of eligibility is a matter solely within the court's dis

cretion. Some interviewees 'believed that the contract; defense system fosters 

a liberal approach to eligibility assessment because additional cases result 

in no additional cost to the county. 

The contract firm agrees that the eligibility assessment function 

should remain with the courts. If it were to be assigned to the contract 

firm, it would present a conflict of interest in that handling additional 

cases would tend to diminish the amount of profit that t~e firm could receive. 
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15 
In some jurisdictions, courts may determine that a defendant is 

partially eligible because they have some funds, but not sufficient monies 

to retain private counsel. There is no system for recoupment of any por

tion of the cost of providing counsel in Berrien County. 

Scope and Availability of Representation 

Provision of Counsel in Misdemeanor Cases. One of the issues 

asses~in the·docket study of Berrien County was the extent to which 

the jurisdiction was in compliance with the U SSp C 'd • • u reme ourt s ecision 
in Argersinger v. Hamlin mandating that no person accused of a misdemeanor 

may be sent to jail unless represented by counsel. The study found sub

stantial noncompliance with the Argersinger decision. 

Of a total of 2,831 misdemeanors opened in the Berrien County 

District Courts during 1981, 1,752, or 62%, were not represented by 

counsel. A sample of 100 of these "no counsel" cases was taken in order 
to ascertain what percentage of the defendants served jail time. Of the 

100 cases, 21 were either acquitted or dismissed. Of the 79 cases in 
which the defendant either pled 01:' was 

found guilty, 16 cases, or 20.3%, 
'received some jail time without b i e ng represented by counsel. Thus, in 
over 20% of the "no 

to be violations of 
counsel" cases -r.esu1ting in conViction, there appeared 
the Argersinger decision. 

In order to better underst&nd the reasons for this phenomenon, inter

why so many misdemeanors were dis

Some of the hypotheses offered were: 

viewees were asked to explain how and 

posed without appointment of counsel. 

a) the defendant is anxious to get the case over quickly and so pleads 
guilty; b) he does not believe that he is financially eligible for the 

appointment of counsel, although he cannot afford to hire a lawyer; c) he 
is anxious to get out of jail, and knows that he must go back to jail if 
he has to await court appointment of counsel,. ) h 

e t e defendant's file often 
contains an offer of a reduced charge made by the prosecutor which the 

defendant feels compelled to accept promptly; and f) he feels that the 

system will be harder on him if he puts the court to the trouble of 
appointing counsel. This last view was 

interviewed, and is amplified 
echoed by many of the defendants 

by the form given to all defendants at the 
District Court which seems to 

(see Appendix B). Another 
urge defendants to plead as soon as possible 

possible explanation may lie in the procedures used 
by the court to advise defendants of their rights. These court procedures 
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reflect the court's greater predispo~ition to appointing counsel in 

felony rather than misdemeanor cases. There are two ways in which 

procedures for appointing counsel in felonies differs from misdemeanor 

case procedure~~ First, persons accused of felonies are requested to 

complete an eligibility affidavit before arraignment, while alleged 

mi~demeanants are not questioned about appointment of counsel until 

they co~e before the bench~ Secondly, the dialogue with defendants 

. is substantially different with regard to the accused of misdemeanors 
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issue of appointment of counsel. When a felony defendant is arraigned, 

he is told of the charge and asked specifically, "What do you want to 

do about an attorney?" However, when a misdemeanor defendant is arraigned, 

the following dialogue takes place: 

Judge: Are you John Doe? 
Defendant: Yes 
Judge: You're charged with the offense of theft. 

Do you understand this charge? 
Defendant: Yes 
Judge: This charge is punishable upon conviction 

by six months in the County Jail. You have 
certain rights given to you in written form. 
Do you understand these rights? 

Defendant: Yes. 
Judge: How do you wish to plead? (Or, What do you want 

to do?) 

There is no specific mention of attorneys in the prepared remarks made 

by judges to misdemeanors at arraignment. The judge merely alludes to 

a long page of procedures which includes mention of a number of rights and 

in which the right to counsel is included (see Appendix C). All defendants 

charged with misdemeanors are asked to sign the form indicating that they 

have read and understood their rights. Apparently, this form causes a 

While the Chief Judge of the District Court great deal of confusion. 

assured the study team that the form was merely used to inform the de-

fendants and did not constitute a waiver of any rights, it is evidently 

so construed by at least one Circuit Court Judge, many defendants, and, 

initially, by those conducting the docket study for this research. 

Commenceme~t of Representation. The 

t the defendant has access to counsel was question of how soon after arres 

addressed in interviews with a variety of actors. The study attempted to 
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ascertain the availability of representation at line-ups, custodial 

interrogations, and bail determinations, and how soon the appointed 

attorneys were appOinted and actually commenced representation. 

Counsel are provided by the contract firm at the pre-charge stage 

under very limited circumstances. The director of the contract explained 

that, because they are not public defenders, he has instructed the firm's 

attornGYs not to attend line-ups unless they have already been appointed 

by the court. However, if the prosecutor deSires to have a defense 

attorney present at a'line-up, he obtains an Order of Court appointing 

the firm to represent the defendant even though a charge has not yet been 

filed. The director estimated that the firm is called for pre-arraign
ment line-ups by the prosecutor approximately once a month. 

Apart from this l~ited exception, it does not appear that contract 

firm lawyers are present at pre-charge stages of the prosecution. In 

most cases, their entry into the case is much later. The process by 

which appOinted attorneys enter the case is explained below. 

Defendants are generally brought to court for their arraignment in 

the District Court the day after their arrest. Eligibility for appoint

ment of counsel will either be determined at the time of arraignment or 

within two days of the arraignment. The judge signs an order appOinting 

counsel as SOon as eligibility is determined, i.e., either at the time 

of the arraignment or within two days. The judge's order will be sent to 

the Assignment Office the day after eligibility is determined. Thus, if 

a defendant is arrested on a Monday, chances are that the Assignment Office 
will receive an order appOinting counsel on Wednesday. 

The Assignment Clerk has 4 computerized calendars, one for each of 

the District Court Judges in the St. Joseph courthouse. She assigns the 

defendant's case to a judge for a particular date and s'ends out a notice 

to the defendant and to the defense firm informing them of the appointment 

and the date of the next court appearance. This notice is placed in a 

mailbox for the defense firm at the courthouse and is picked up by a 

runner for the firm. Assuming that the defendant was arraigned on a 
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Tuesday and the Assignment Clerk received an order appointing counsel 

on Wednesday, the firm would generally be notified by Thursday, 2 days 

following the arraignment, since the Assignment Office generally gets 

its paperwork done within 1 day of receipt of the court's order. 

In sum, the defense firm is generally notified of their appointment 

to a given case within 3 days of the defendant's arrest. It is not the 

firm's practice to have any representative of the firm present at the 

District Court arraignment. Thus, the defendant is unrepresented at 

the time that the District Court sets bail. Nor are counsel available 

to be contacted during police interrogations. In the event that the 

defendant requests counsel pursuan~ to his Miranda warnings, the police 

practice in Berrien is to cease questioning, inasmuch as they have not 

been authorized to contact the contract firm. 

Once the defense firm has been appointed, the assignment of counsel 

has been taken out of the hands of the courts. The defense firm itself 

determines which attorney to assign to represent a given case; this 

authority extends to conflicts cases where an attorney from outside of 

the defense firm must be appointed, In addition, once the contract firm 

has been appointed, the question of when the initial client interview 

will take place falls entirely within the contract firm's discretion. 

After it receives notification of their appointment from the court, 

the contract firm sends a letter to the defendant regarding the initial 

attorney-client meeting. The letter does not specify the name of any 

specific attorney designated to represent a given defendant, but simply 

states that t~e firm has been appointed. In the case of misdemeanors, 

the letter suggests that the first meeting will take place in the court

house approximately 15 minutes before the pre-trial conference. In the 

case of incarcerated persons charged with felonies, the letter suggests 

that the attorney may see the defendant at the jail, but otherwise, the 

attorney will interview the defendant at the courthouse on the day set 

for the pre-exam conference. 
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In practice, defendants rarely 
their contract firm 1 have an opportunity to confer 

awyer prior to th with 
Defendants who are in custo e pre-trial or pre-exam conference. 
while in the courtho 1 dy will be interviewed for the first time 

use ock-up after b i In th e ng brought over from the 
e case of a misdemeanor defendan jail. 

have their t, persons who are in custody may 
- pre-trial conference 1 

In the case of a p , as ate as 21 days after the arraignment. 
arson charged with a f 1 

may be 11 days after the arraignment. e ony, the pre-exam conference 
misdemeanors and are out on Persons who are charged with 

bond may be b 
the first time on th d seen y the defense firm for 

e ate of the pre-trial 
6 to 12 weeks after the arraign exam which is held from 

ment. 

Defendants who attempt to contact 
pre-trial or pre-exam f their lawyer prior to the 

con erence are rarely bl 
ers were informed by th a e to do so, Inte~iew_ 

e contract firm that 11 
defendants are screen d i a calls from indigent 

e n the following wa Th 
the name of a secretary Kim y, e defend,ants are given 
their case. '." to call regal'ding any matt 1 

However, the name "Kim" i er re ating to 
to Signal them that it is s used as a code word in the office 

handles the contract work =:s 1:d:~fefnt case; in fact, the secretary that 
... erent name. 

The intervi ewers witnessed the followin 
Visit. A youthful indi g scenario during the site 

gent de'fendant d h 
firm' ffi an is father entered the 

s 0 ce, asked for the public defense 
date was to b defender, and stated that h 

e next Wednesday, this bein is court 
responded, "The attorne h g Friday. The receptionist 

, y w.o handles th t i 
back and ask for Kim' a s not here right now. Call 

, she handles his a i 
to ascertai h ppo ntments." She made no effort 

. n wether or not a particular attorney had b 
represent the defendant een deSignated to 

, nor did she inquire whether or not 
name of his attorney, As a matter of fact he knew the 
handled the t ' some of the attorneys who 

con ract work were present in 
the office at that time. 
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Scope of Legal Services Required. As previously noted. the 

contract requires that the firm prov:Lde representation at line-ups 

and extends to juvenile cas.:!';' (which are subcontracted to an individual 

f the firm) and men:tal commitments as well as felonies 
who is not part 0 

and misdemeanors. In addition, the fi~~ is required to provide repre-

sentation in extradition proceedings, parole and probation violations, 

h counsel is mandated by law. Appellate 
&\d any other situation were 

i is not covered by the contract, nor are prison legal representat on 

se:tvices. 

Assignment of Counsel andCorttinuity of Representation" As 

noted above, the courts have in effeict delegated the function of assign

ing counsel to the contract firm. 1~e firm, in order to conserve re

sources, does not assign attorneys to individual cases. Rather, an 

attorney is assigned to handle all c:ases arising on a given day. This 

assignment is made on the previous business day. For example, all case 

files of cases coming up for a pre-1::ria1 conference on a Monday will be placed on 

an attorney's desk on the pre~eding Friday. This will be the attorney's 

first notification that he is assi~led to the cases of those particular 

defendants. If there are 10 cases ,arising on that Monday, they will all 

be assigned to that one attorney who is to handle the pre-trial conference 

call in District Court on that day. The assignment of misdemeanor cases to 

a given attorney is by lot. 

As a result of this practice, there is no attorney who is 

designated the responsibility of a Idefendant's case until it comes back 

to court for the conference which m,ay be dispositive of its outcome. Under 

this system, no facts are elicited Il1ntil the day on which a plea may be 

taken in a misdemeanor case; moreovlar, it would not be feasible to commence 

investigation on a case prior to tht~ defendant's court date. As noted in 

the earlier discussion of conunencemE\nt of representation, a misdemeanor 

defendant who is not in custody may not have even met his attorney as 

much as 12 weeks following his arr.aignment. 

whoever i Sl assigned to be in court on a given In misdemeanor cases, -

dl h Thus, if ,the defendant does not plead on the day will han e t e case. 
day of the pre-trial conference, therIa may be a different attorney at the 

next court appearance. 
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In felony cases, according to one of the contract firm's attorneys, 

about half of the time, different attorneys handle the preliminary exam

ination conference and the prelimi~ary examination itself. These events 

both occur at the District Court level. 

The Chief Judge of the Circuit Court was evidently,disturbed by the 

practice of having different lawyers handling the various stages in felony 

cases. In November of 1980, she wrote to the contract firm demanding that 

the same lawyer who appears at the District Court preliminary ex~ination 

must appear at all stages of the case. However, observers have noted that 

the contract firm will sometimes exchange lawyers even in felony cases 

no~withstanding the judge's request. 

Investigation and Supporting Services 

According to the American Bar Association and other national standards. 

part of the defense counsel's function is to investigate and present to 

the court possible alternatives to incarceration at the sentencing stage. 

Probation department and social service agency personnel were interviewed 

to assess the extent t~which the contract lawyers have made such efforts. 

Three social service agencies responded that, although they are willing 

to accept referrals from attorneys, they have not been cont~cted by the 

defense firm, but are frequently contacted by the probation department. 

In only one case was aS$istance provided during the pendency of a contract 

defendant's case, and it was eVidently the defendant himself who had 

requested the service. One social service agency interviewee stated his 

opinion that the contract lawyers do not represent people properly in 

seeking alternatives~ they do the min~ amount of work possible because 

it is their attitude that they will be paid no matter what they do. 

The Probation D~partments stated that the contract attorneys do 

not initiate contacts with probation officers to make recommendations 

as to sentence, although the probation office sometimes seeks their 

recommendations. One interviewee reported that attorneys do not know 

about rehabilitation, and that social workers would provide' insights 

to the attorneys. He stated that very seldom will a contract attorney 

place a defendant in a drug or other rehabilitation program in advance 

of case disposition, but that that is more apt to happen with a private 

attorney. The social service agencies agreed that they have been con-

tacted by private lawyers to perform these services, including lawyers 

from the contract firm regarding their privately retained clients. 
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The clients interviewed uniformly stated that no investigation had 

been done on their cases; no witnesses had been interviewed, and no 

one had viewed the scene of the alleged offense. Lawyers from the 

defense firm confirmed that there were nO resources for this function, 

and several indicated that one of the flaws in the system was the lack 

of investigative services availabl~ to clients under the contract. One 

of the contract attorneys also indicated that the jail schedule, which 

prohibits attorneys from visiting their clients during 6 hours of the 

day which are feeding times, inhibits investigation, since he is rarely 

able to see his clients before the pre-exam conference in the courthouse. 

It is interesting to note the disparity between prosecution and 

defense in the area of investigative services. As previouSly discussed, 

the prosecutors staff includes investigators who specialize in white 

collar crime and paternity cases, and is assisted by 25 police agencies 

in the county, while attorneys for the indigent accused have no in

vestigative assistance. In addition, the prosecution is in charge of, 

the program which diverts first offenders from the crimi~al justice system. 

In some other jurisdictions where the defense program has social service 

staff, defendants may receive rehabilitative services prior to trial 

without giving up their right to counselor being required to confess to 

the offense in order to receive lenient treatment. 

Apart from the allocation 

provided fo~ attorney services, some jurisdictions will provide additional 

support services for the lawyers upon request from the courts or another 

agency. This question was pursued during interviews with various actors. 

It was the view of judges that no funds could be requested from the court 

for investigative or social services, but that those services were the 

responsibility of the contract firm. However, the cou~t would, in some 
motion for. instances, grant a/expert w1tneSses such as psychiatrists and handwriting 

experts. 

The need fo~ some special supporting services in the office of the 

contract firm was voiced by a representative of the Spanish-speaking 

community. Given the high migrant worker population in the area, it was 

felt that the contract law firm needed a lawyer who could speak Spanish. 

Apparently, the migrant workers suffer more than local residents because 

high bonds are often set when they are arrested, and they often plead 

guilty in order to get out of jail. 
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Contract Attorney Workloads. th The caseloads of the members of 

e contract firm who i , were nterviewed were well above 
standards prescribed for d f d the national e en er offices. If we assume 2.65 lawyers 

and an office cascload of 1,559 1 cases, then each full-time equivalent 

awyer has an indigent criminal caseload of 588 cases. Thi 
to the national st d d s compares an ar s of a maximum of 150 felonies per annum or 

of any other type of no more than 400 misdemeanors per annum exclusive 

case. While the national standards do i not prescribe a maximum for a 

m xed caseload, presumably a caseload d including both felonies and mis-

emeanors would be well below the 400 level. 

Several of th e contract lawyers interviewed estimated their 

indigent criminal 1 case oads on an annual basis. In each case, these 

criminal and civil practice 

These estimates were as 

addition to their private 

from 1/2 to 3/4 of their work. 

workloads were in 

which ranged 

follows: . I 

I I % of contract contract contract 
workload felonies 

other 

, 
misdem. contract 

cases 
I 

ATTORNEY A 50% 120 65 

ATTORNEY B 35% don't know don't know 

ATTORNEY C 35% 200 over 300 25-30 rn. j 

I & 1 juv. i 

ATTORNEY D 25% 150 350 I 20 m.1. 
I 5-10 nar. 

ATTORNEY E(subcont.) unclear 200 400 ! 
I 

As the foregoing figures indicats th~ ~ b 
cases handled in some cases ex d ' ,urn ers of indigent criminal 
even ith cee ed, the nationally w out considering the a .~, prescribed maximums 
centage of pri t ttc .. neys pr1'ITate practice. If the 

va e practice is tak i per-
individ 1 en nto .:onsideratio 

trotal 
indigent 
case load 
(part-time) 

185 
I 

? 

approx. 53: 

approx .. 575 

j; 

I 
• 

600 

ua attorneys caseload may n, the average 
more th~L double the r ecommended maximums. 
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Attorney Time and Effort Expended. The amount of effort 

expended by attorneys was viewed as one of the indicators of attorney 

performance for purposes of this study. Considered among factors in 

attorney effort are the number of cou~t appearances, length of inter

view, degree of investigat~on performed, extent of pre-trial motion 

practice, the frequency of attendance by counsel at the bond hearings, 

and the number of meetings, phone calls, and other attorney-client contacts. 

As noted previously, counsel from the defense firm are not present 

in court at the initial arraignment when bond is initially determined by 

the court. This fact is particularly troublesome because of the heavy 

burden placed upon defense counsel with regard to the review of bail 

decisions in Circuit Court (see the Administrative Order of 3/31/78 

attached as Appendix. D). 

As discussed earlier, the initial meeting with indigent defense 

clients by the contract lawyers is often a cursory 5 to 10 minute 

interview in the courthouse lock-up just prior to the pre-trial confer

ence at which plea bargaining discussions take place. This inter

view, moreover, takes place in the presence of the other defendants in 

the lock-up, as no private interviewing space is available. However, 

some indigent defendants stated that their initial interviews ~asted 30 

minutes or longer. A client of the previous contract firm stated that 

her interview had lasted l~ hours. 

With regard to the extent of client contact, defendants interviewed 

had varying experiences. One defendant stated that his attorney spent 

a total of 15 minutes with him during the entire case. Several clients 

stated that it was close to impossible to get in touch with their la~,ers 

or to have their phone calls returned during the pendency of the case. 
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One defendant, who stated th 
to talk to hi 1 . at he was innocent of the charge, had tried 

sawyer after the 
his wri sen tence, and when he couldn't h 1 

sts •. It was generally • e s it 
collect phone calls f agreed that the firm would rom the j i never accept 
intervi 1 a 1. One defendant stated that his initial 

ew asted only 5 Minutes, and that w 
in court with his as the only time that h 

attorney., hecause he pled guilt e ;vas 
another defendant stated that he could y that day. However, 
him and had a great deal f reach his lawyer when he needed 

o opportunity to t lk 
defendant reported receiVing a to his lawyer. One 
fi the run-around when he called 

rm; he phoned and asked the law 
to speak to Kim, and 

out of town, and that he was was told that Kim was 
to keep calling. 

The.docket study showed that there i 
practice by either appOinted Or s very little 'pretrial motion 
Retained COUnsel fil d retained Counsel in Berri C e pre trial en oun ty • 
cases, while i motions in only one ~f 99 ° d 

appo nted Counsel fil'd ' M1S emean~r 
cases. In felon e no pretrial motions in misdemean~r' 

y cases, the contract la ° ~ 
of 88 cases sampled hil wyers hIed motions' in only 5 
49 ,w e retained Counsel filed 

cases sampled. Statistical data analysi h mot~ons in only 5 of 
snmple sizes were small ° s s owed that, while the 

, it was s1gnificant that ret " 
mot"iPons, more frequently "than dOd ° ai.led counsel, filed 

1 app01nted counsel in felony cases. 

In Sum, there appeared to b 1 
b e re atively littl i 

Y the contract lawyers e t me and effort 
i h on the indigent criminal appointments Spent 

w t retained counsel. as compared 

The docket study data show that the 
Count k contract attorn i y ma e significantly f eys n Berrien 
than do privatel ewer Court appe~rances with their clients 

y retained COunsel. A 
of cases are disposed of On the first s noted earlier, the majority 

in Court with his indigent date that the attorney appears 
client. 

--~--'"'--------~-------- ~~-~~-
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Appointed Counsel Fees 

Although this jurisdiction employs a contract system, 

fees is relevant to Berrien County in two the question of attorney " 

" ted counsel were paid d.i:rectly by the court pr~or respects. First, appo~n Id be so paid 
t the establishment of the contract defense system, and wou h 

i: the event that the jurisdiction returned to an assigned counsel a:proac . 

id through the courts at the present time or Secondly, attorneys are pa 

be handled by the contract firm. conflicts cases which cannot 

In the past, appointed attorneys were pa~ , "d by ''event'' no matter 

" Th e paid one sum for f they were ass~gned. ey wer " what type 0 case 

District Court without a preliminary hear~ng, 

preliminary hearing as well, a fee for 

The schedule for fees by event continues each day spent in trial, etc. 

disposing of the case in 

a higher sum for handling the 

h D"strict Court no longer il in the Circuit Court; however, t e ~ 

to preva but pays on an hourly basis. The fees paid employs the old schedule, 

generally at the rate of $35/hour, but if an 
by the District Court are due to lack of knowledge of the 
attorney requests a lesser sum, possibly 

he W~ll be paid the amount requested. current rate, ... 

d f e contract, lawyers By virtue of the e ens in the contract firm 

were questioned regarding are in effect paid on a flat fee basis. Judges 

1m t of the change to a flat fee system. 
the pac t the court was 

According to the 

" 'ud e when assigned counsel were paid by even , arraign~ng J g, it's a flat amount paid to 
flooded with preliminary hearings. Now that i has declined sub-

firm, the number of preliminary hear ngs the contract 

stantially. 

resulted in part from the unwillingness Inasmuch as the contract system k d t 

Private lawyers were as e 0 cept appointed cases, 
of the bar at large to ac One lawyer stated 

court-appointed rates to private bar rates. d 
compare the $1 500 for a felony, an 

$750 for a misdemeanor, , that his private fees were . 

. " ent cases, the highest fee that ne was $6 000 for a capital case. On ~ndig $7 SO/hour 
' 50 hour and the lowest was • ever paid averaged out to $22. per , his overhead 

bill that he submitted was cut., However, 
in a case where the 11 loses $8/hour for every hour 
alone amounted to $22/hour, and he genera y 11 for his time. 
that he handles an indigent case, with no payment at a 

This response was typ ical of the replies made by the private bar. 
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Monitorin 

As Peter Drucker has pOinted out in his treatises on management, 

where the profit motive does not exist, it is necessary to have some 

method of evaluating a p~blic service in order to ensure quality. 

Accordingly, it is not surprising.that national standards relating 

to the provision of indigent defense services have recommended super

Vision, monitoring, and evaluation of legal services to the poor. 

and other Mechanisms for Control 

The Reporting Function. Virtually no reporting require

ments have been placed upon the indigent defense contract; as a result, 

the funding agency has no means of monitoring the firm!s performance. 

The firm is not required to keep track of the numbers of various types 

of cases handled, their outcomes, disposition times, resources employed, 

etc. The County Board essen~ially relies upon the courts to perform 

whatever monitoring is done, since its members believe that they are 

not able to evaluate the performance of such profeSSional services. 

Internal Supervision. Lawyers were asked what type of 

monitoring and superviSion takes place within the firm. One attorney 

stated that he thought that new lawyers are.monitored on an informal 

baSis and th~t the first week that he was there, someone watched him 

and assisted him with his first two preliminary hearings and pretrials 

and also sat with him at his first felony trial. He also stated that 

individual lawyers may bring up questions about cases at office meetings. 

However, no routine review of cases is said to take place, and no 

assistance with cases appears to be provided after the first week or the 
first felony trial. 

External Monitoring. According to interviewees, the primary 

mode of monitoring and evaluation of the contract firm's services is by 

the judges before whom they appear. While there is no systematic 

approach employed by the judges, such as periodic written evaluations, 

some informal monitoring is performed by the judges. One judge reported 

that, when he had been concerned that the contract lawyers were appearing 

to be unprepared for sentencine hearings, he subsequently took the problem 

up with senior members of the firm, and the deficiencies were corrected. 

According to one observer in th~ prosecutor's office, the court's mon

itoring only related to serious problems or patterns that were developing, 
but could not address most areas of attorney performance. 
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One of the judges interviewed expressed his belief that there 

ought to be some objective means of evaluating the contract lawyers' 

work. He thought that the situation could be improved by including 

in the contract a number of requirements such as performance standards, 

the number of hours of service required, the number of lawyers who 

would devote full-time to the contract 1 caseload limitations, and the 

number of additional cases that would be handled for a given additional 

charge. 

In sum, there is little in the way of oversight in the Berrien 

County system. The contract does not specify performance standards 

or reporting requirements or restrict in any way the amount of cases 

that can be assigned to the lawyers, there is a minimum of super

vision and training within the contract firm. and the judges are able 

to spot only very serious problems. 

Summary of Statistical Comparisons Of Attorney ~erfor.mqnce 

The performance of the contract attorneys and privately retained 

counsel, as reflected in court records, bas been statisticqlly com

pared in the following chapter. This section presents a brief 

summary of the statistical analyses of court records showing cases 

handled by both groups of attorneys. 

In a combined analysis of felony and misdemeanor cases, the 

statistics showed that the contract attorneys disposed of cases in 

a shorter time than retained lawyers. However, retained counsel did 

be i:ter for their clients in obtaining their release from custody 

prior to trial (obtained release on bond or personal recognizance) , 

made more court appearances for their clients, and obtained shorter 

sentences for those clients who received sentences of incarceration. 

When felonies where analyzed alone and additional control var

iables were added, the results were similar. The statistics further 

showed that for felonies alone, retained counsel engaged in more 

motion practice than the court-appointed lawyers (although the total 

number of cases involving motion practice for both sets of lawyers 

were too small to show statistical significance). Retained counsel 

clients also received fewer sentences of incarceration. However, 

there were no significant differences in the lengths of sentences 

received by retained and appointed counsel clients. 
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Conflicts of Inter~$t and Referrals 

The determination as to when to declare that a contract case pre

sents a conflict of interest for the firm lies within the discretion of 

the law firm. When such a conflict is declared, the contract firm 

designates which attorney will handle the case. As described by the 

contract firm, the first attorney to be designated is usually the one 

who subcontracts for juvenile cases; the next codefendant will be 

assigned to the lawyer who subcontracts for the Niles cases; and if there 

are more than 3 defendants, another lawyer will be called in. However, 

it appears that if there is a "heat" case that is likely to draw a lot of 

public attention, a more promine~t attorney will be designated. 

The firm does not automatically declare a conflict of intereSt by 

virtue of the fact that there are codefendants in a case, but only if 

the defendants' cases are potentially in conftict. One of the contract 

defenders estimated that approximately 10% of the case represent a con

flict of interest.' 

Once the firm has declared a conflict of interest, the firm's 

contract fee is diminished, since the courts deduct the payment to the 

conflict lawyers from the 1/12 monthly payment to the contract firm. 

A similar practice, whereby the contract lawyers decide when a case is 

a conflict of interest and then must have the conflicts lawyer's fees 

deducted from their payment was held to be a conflict of interest in 

the California case of People v. Barboza in that it might tend to influence 

the lawyers to avoid declaring a case to be a conflict. 

The contract firm attorneys also reported that they have an under-

standing with attorneys who receive the conflicts appointments that 

they will refer civil cases which they are unable to handle to the contract 

firm. This practice was confirmed by one of,the subcontractors who han

dles conflicts cases. He related that he has a specific gentleman's 

agreement made at the contract firm's insistence that any civil business 

that he generate,s from contract clients which he does not personally han

dle will be referred to the contract firm. He also reported that he re

ceived approximately $8,000 from these r-ivil referrals during the past 

year over and above the payment for the subcontract itself. 
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Local Perspectives of the Contract System 

A number of different "actors" in the local community were inter

viewed to gain their individual perspectives regarding how well the 
Persons interviewed ranged from county contract system was functioning. 

. d secutors corrections board members and county employees, to JU ges, pro , 

social service agencies, community representatives, officials, lawyers, 

criminal defendants, and others. Their opinions are offered not for their 

as an indication of the attitudes toward accuracy, but 
the system that 

officials and the community at large. prevail among 

County Administrat~ 

The county administration is 

predictability when it comes to costs. 

system tended to increase costs, while 

been in effect for over 10 years, helps to 

, 
pleased with the contract system s 

They believe that the previous 

the present system, which has 

keep the lid on costs, and 

actually decreased immediately after the system was that costs 
They also believe that the quality of representation had instituted. 

been very uneven under the old sys~em, 

resulted in improved representation. 

and that the present system has 

The Contract Firm 

h contract firm are very proud of their system and The lawyers in t e 
theY .felt that open to discussing its operation. However, 

eeded additional mental more f~~~nng.to hire investigative staff and to process 
~ f 1 One of the lawyers health cases in response to the mandates 0 a new aw. 

id d an "adequate cr.iminal defense," in the firm conceded that the firm prov e 
d I He thought that but that it was not as good as that of retaine counse. 

id d was that most cases are the biggest flaw in the representation prov e 
b f the jail schedule, he bargained to a guilty plea and that, ecause 0 

rarely sees his clients before the preliminary examination conference. 

The Prosecution 

One prosecutor interviewe d thought that the present system is the 

best for Berrien County because a public defender system would be more 

costly. However, he believed that, while contract attonleys are faster 

in disposing of cases than retained counsel, they are ~/.(\aker in legal 

research and developing a theory of the case and thatt:'etained counsel do 
b tter Another more motion practice and handle search and seizure ca$es e . 

1 b ining and mOlre prosecutor thought that retained counsel do less p ea arga 
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investigation, and that obtaining alternatives to incarceration is some

thing that the contract lawyers could improve on. 

The Judges 

The judiciary gave the program mixed revie~ys. One judge saw the 

contract system as an aid to him in running his .:curt call. The prin-

cipal differences he saw between the contract attorneys and retained counsel 

were that retained counsel were more agressive, made many more motions 

in court, and took' a much higher percentage of cases to trial. ~Vhile he 

believed that the individual contract attorneys' caseloads were too high, 

he thought that no changes were necessary in the system and that the 

present system made for more effective plea bargaining and controlled costs. 

A second judge thought that the contract system saves judges time 

in screening cases, served the needs of attorneys who had neither the 

background nor the interest in accepting criminal appointments, and was 

good for the county supervisors, who wanted to save money. However, he 

believed that there were too many cases handled by each attorney, and 

that there was not enough time spent on each case. He felt that neither 

retained or ~ppointed counsel did enough in the way of developing sen

tencing plans for their cl~nts. 

A third judge was critical of the contract firm's practice of seeing 

the client for the first time at the pre-trial conference, and thought 

that they should ,go to the jail and conduct a thorough interview before

hand. He noted that this was important, for example, to ascertain early 

on in the case about the claims of alibi witnesses, to provide a better 

defense in general, and to eliminate defendants' claims against attorneys. 

However, when he has brought it up with the attorneys, they informed him that 
they have ~ime problems. 

Private Lawyers 

The private bar had mixed feelings about the existence of the contract 

system. The younger lawyers who were just starting up their practice would 

have liked to participate in the system. However, one source stated that 

only about 10 lawyers in the county specialize in criminal law and that 

there are only 50 active trial lawyers in the entire county. Furthermore, 

of those 50 lawyers, only about 20, he estimated, would be willing to 
handle assigned cases. 

On the other hand, those intervie~yed gave very negative impressions 

about the quality of the work being performed by the contract firm. 
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'While the lawyers interviewed are not presented as a representative 

sample, th~y do give an indication of the level of emotion evoked by 

the contract defens~ system in Berr-ien County. 

One source stated that the contract firm uses newer lawyers who 

bill at a lower rate rather than using the partners to do an equal amount 

of work on the indigent contract in order to make a profit. This was 

described as a good deal for the law firm, particularly since the contract 

serves to provide the firm with a dependable source of cash flow while 

the firm is waiting for other business. 

This view was echoed by another attorney, who stated that the contract 

firm "r,akes in the money;" while poorly paid associates do all of the work. 

This individual also stated that a lot of the money from the contract went 

into equipment, e.g., they bought 5 word processors the first year (thus 

implying that the equipment was used for the firm's civil business, and 

that 5 word processors were oot needed to handle the indigent contract). 

The attorney also thought that the firm should be required to do more 

reporting on the types of cases handled, the amount of t~'lIIe spent, etc. 

Another critical comment by tpis attorney was that the system affects 

independence because of the high volume of pleas, as trade-offs must be 

made in the ~lea bargaining process. The attorney thought that the con

tract system was preferable to the assigned counsel system, but that the 

firm should be supplied with more paralegals or investigators. The inter

viewee also charged that the firm got the contract on the b~sis of the 

reputations of the senior members of the law firm before turning around and 

. delegating the work to new recruits •. 

The potential for trade-offs in plea bargaining was the butt of 

criticism by other lawyers as well. One, very blunt, attorney stated 

that, "The program sucks," in that, if the lawyers are too vigorous, e.g., 

they take too many jury trials, they might lose the contract; thus, he 

felt that there was a built-in conflict of interest. He also believed 

that the defendants' caseloads were astronomically high and that the 

system operates on the premise that a large number of clients will plead 

guilty. As a result, he alleged, the contract lawyers walk into a pre

trial conference with 15 files and engage in "wholesale plea bargaining," 

which results in trading off one defendant's rights for another. He 

queried, "How can you plead defendants guilty the first time you see them?" 
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He believed that the county was saving money, but that it was at the 

cost of deliv~ring inadequate legal services to the indigent. He also 

pointed out that, although' the program was sold to the county board by 

the senior members of a prestigious law firm, it is being run by lawyers 

right out of law school Without supervision by the senior lawyers. While 

the prosecutor and c()unty board were satisfied with the program, he thought, 

no one had asked the clients whether or not they were satisfied. He felt 

that a preferred approach would be to have a full-time, organized, auto
nomous defender system staffed by competent attorneys. 

Another private lawyer shared similar views about the contract system. 

He described their use of plea bargaining as follows. The contract defen

der comes in with 8 or 10 files and says to the prosecutor, "Let me trade a 

breaking and entering on this case for a larceny on that one." He thought 

that such a ~ackage deal was a violation of ethics. He also described the 

manner in which contract defenders interviewed their clients as follows: 

Lawyer: What are you charged with? 

Client: Breaking and entering. 

Lawyer: I can get you larceny in a building. 

He stated that he has observed such interviews, and that there was no 

discussion of the facts of Possible legal defenses. The "interview" was 

conducted ;n the holding area behinds the courtroom where there was ab

solutely no privacy. This lawyer also believed that the firm's having 

a direct contract with the county results in a loss of independence. In 

Summing up, he stated that, "The system stinks. It borders on a sham. 

They are not able to provide reseal:h or investigation on that contract." 

He charged that the lawyers 'viewed the scene of the crime in less than 2% 

of the cases, failed to interview Witnesses, rely for the most part ou 

police reports, generally lack a legal theory of the case, and often waive 

preliminary hearings before they know whether the prosecutor has a case. 

He believed that they did a good job with pleas due to their familiarity 

with the system. He would prefer a judicare type .of program in which the 
clients can select their own lawyers. 
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The final attorney-interviewee, a leader of the bar who is not 

engaged in criminal law practice, thought that a potential abuse of the 

present contract system might be that the lawyer would indicate to the 

defendant that he would do a better job if the client would pay him. He 

viewed this abuse as feasible in a system where the firm is allowed to 

handle private criminal work as well as the appointed criminal cases. 

He also urged a change in the present "supermarket" approach whereby 

the firm does horizontal ~epresentation of one defendant using several 

lawyers to vertical re~resent:ation where .one defendant has a single 

attorney throughout all proceedings. He believed that a better approach 

would be to establish a panel of approximately 25 to 30 attorneys and 

publicize an adequate fee schedule, and that the judge should not allow 

other attorneys to cover their court appearances. He felt that the 

present system was designed to save money, and that the county is not 

interested in providing the best representation. He suggested that the 

prosecutor's office is too "fat" by 1/2 and. that the county can save money 

by cutting the prosecutor's staff and spending more o~ indigent defense. 

The lawyer criticized the contract firm for not giving the same quality 

of representation to their indigent clients as they do for their private 

clients, and for doing insufficient preparation on indigent cases. He 

suggested that a monitor-ing system with real teeth be established. How

ever, he believed that the present system was an improvement over the 

previous system, and that some of the lawyers who had accepted cases under 

the old system should have been disbarred. 

Minority Community and Civil Rights Agencies 

The theme of racism in the county power structure was reflected in 

interviews with representatives of the minority community. One such 

representative stated that, b~sed upon his occasional visits to pt'isoners 

at the jail and his discussion with judges regarding problems raised by 

those prisoners, he believes that the county is strongly racist and that 

it is best to have a lawyer from outside the county to represent you if 

you expect to challenge any county official or policeman as part of your 

defense. He thought that paid attorneys put more effort into a case t:.han 

contract lawyers, and that contract lawyers are afraid to buck the power 

structure.' He has also received some complaints from individuals about 

how their lawyer does not come to see them at the j ail or that the la~vyer 

tricked them into pleading guilty. 
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re~n orced by the neJl;c interviewee. 
that th She indicated 

e majority of people she talked to 
take the t' said that the attorneys never 

. ~me to discuss the case fully, 
the~r clients adequately d' 't that they are not representing 
'. ' on spend enough time on the 

no 1nvest~gacion, and that they Simply case, conduct 
to k make it easier for the court system 

war. They do not protect people's 
d ci~il rights, and t.here was an 

un ercurrent of political influence in 
the' system, she believed. She 

felt that the system affected 
the independence of attorneys in that, 

if you are too vigorous, "you 
will get your neck chopped off," so that 

if you want to live here 
, you must cooperate with the syst 

Another it. em. 
n erv1ewee, whose role is closely involved . 

system, characterized the w1th the court 
contract defender system as "rotte " He 

thought that the contract lawyers handled th n. 
as a "moonlighting business" b di e indigent defense contract 

Y Sposing of cases qui kl i 
avoid getting judges mad h c y n order to 

at t em. Their main skill 
but if 1.0 d was at plea bargaining, 

1 
. u wante a good defense, he felt that you had to get 

awyers Th i out of town • e nterviewee indicated that he 
of the contract lawyers had personally spoken with one 

and asked him how he could interview his client 
only te~ minutes before the hearing. 

The lawyer had responded, "We're 
not being paid to do more 

• We operate on a plea bargainin He also b g system here." 
o served that the contract lawyers . 

. il b never see their clients in 
Ja efore the court date or in between court dates. 
cli i He thought that 

ent nterviews should be earlier and more lengthy. 
to h i h He would prefer 

ave e t er a public defender system or to have the 
out of contract go to county firms at a hi h 

g er rate than is presently being offered 
Finally, a representative of the S anish • 

complained that although th P -speaking minority community 
, e county had 15 000 to 20 000 . 

living in agricultural f ' , m~grant workers 
camps rom April though 0 b 

Spanish-speaking lawy' cto er, the county had no 
ers nor d~d they have an 

He f~lt that the Spani h k' Y translators in the court. 
s -spea ~ng community was t b i 

and that this posed a parti 1 no e ng adequately served, 
cu ar problem When mig 

because very high bond rant workers are arrested 
s are set as a result of their lack of roots in the 

community. The lawyers in th 
e contract firm are unable to Commun~cate 

with these cli ... 
ents, he believed, because none of th 

He would prefer a public d f d em can speak Spanish. 
e en er system and think h h 

preferable b h 'S t at t at ~Yould be 
ecause t ey would be available 

to work full-time and would be 
more accountable to co~unity needs. 
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Social Service Agencies 

Three social service agencies were interviewed regarding the contract 

firm's ·use of rehabilitative alternatives to incarceration. All indicated 

tha.t, while they are willing to take referrals from the attorneys, the 

contract lawyers do not appear to make use of community social service 

alternatives for their clients or to take an advocacy role in sentencing. 

One interviewee indicated that the contract la~7ers, he felt, took the 

attitude that they will get paid no matter what they do on a case, and 

'that they used the agency's services only on their private cases. 

Clients 

Ten former clients of the present and former contract firm were 

interviewed at the County Jail. They expressed varying degrees of 

satisfaction with the1r appointed lawyer~. 

One of the defendants, who was represented by a lawyer who sub

contracts with the firm, was very unhappy with his lawyer. He stated 

that the lawyer insisted that he plead guilty and when he refused,. told 

him, "If you want to be a smartCJSs. I'll make sure you get life." 

Another defendant felt that his lawyer was no good, and that he would 

have been better off with no lawyer at all. He said that it was not 

his laW'Jer who got him out on a personal recognizance bond; he had 

requested and obtained it himself. 

On the other hand, .one inmate, who had been represented by a 

lawyer under the previous contract for a manslaughter charge thought 

that his representation was o.k. A second inmate, who had pled guilty 

to the original charge in a f~lony case (larceny of a vehicle) at his 

second court appearance and received a sentence of 2-4 also thought 

that his lawyer's representation was o.k. A third defendant, who had 

managed to fire the first contract lawyer assigned.to him and obtain 

~ sacond contract lawyer, could not tolerate the first lawyer, but was 

pleased with the second lawy~J;-' 

Another client said that his' lawyer wasn't a real advocace. and 

did not speak up for him. He was told by the lawyer that he would re

ceive a sentence of 4S days if he pled, and if not, he would get 90 

days. He pled, and received a sentence of 90 day~ anyway. He had less 

respect for th~ criminal justice system as a result of his experience. 

His lawyer had neither investigated the case, interviewed witnesses, 

filed motions, helped him to get released on bond, or tried to develop 

a dispositional PAan even though the judge had said that there 
should be 
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One client was somewhat satisfied, but 
h ld thought that the attorneys 

s ou meet With them earlier to let them 
know what is going on and 

should become more involved ~n th 
• e cases. He al h 

who h d so t ought that the lawyer a started on h' _ 1S case was very inexperienced 
, and was relieved tvhen a more experienced lawyer in the firm took 

over the case. 
Another inmate stated th h 

As in th at e was not very satisfied With his lawyer 
e cas~ of other inmates interviewed . 

guilty by his 1 ' he was asked to plead 
awyer. He thought that if he had had ' 

he would have had a jury trial' ' a prl.vate lawyer. 
th d ' as 1t was, he was forced to plead on 

e ay of his pretrial conference after a S 
th h minute interView. He thought 

at t e contract lawyers just want everyone 
h to plead guilty. and that 

t ey are acting in concert with the judge. 
i He had less respect for the 

cr minal justice system as a result of his 
experience. 

Finally, one defendant had tried to 
the fire his contract attorney, but 

judge wouldn't allow it H 
for his crime __ 45 days for'tak:ng

felt 
that his sentence was too severe 

a book out of the library without checking it out. H f 
e elt that the contract lawyers were not incompetent 

only negligent. I , 
n general, the defendants intervl.'ewed 

att felt that paid 
orneys would stand up more for a defendant's rights 

d I ' would do more to eve op sentencing alternative plans, spend 
more time on the case, were 

more respected by the judges, and were more 
fluence. independent of judiCial in-

~ h • ."" :r ~~.......,~<'W-.,.,.,.,.... _ o;,r~~ __ ~"'" "EI--
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Problem Areas in the Berrien County Contract System 

As described in the foregoing chapter, there are a number of 

serious deficiencies in the Berrien County system. While the system 

appears to be very effective at holding down the costs of providing 

representation to the poor, it has done so at the cost of providing 

less than adequate services. 

First, the system has failed to meet minimum Constitutional mandates 

laid down by the U.S. Supreme Court in that it has not provided for 

representation to a .significant number of misdemeanants who received 

sentences of incarceration. 

Secondly, valuable rights have been lost to defendants as a result 

of late entry into a case by appointed counsel. No members of the Contract 

Firm are available at the initial bail hearing notwithstanding the 

jurisdiction's onerous rul~s regarding the appeal of initial bail decisions. 

Lack of availability of counsel causes some defendants to plead guilty 

at the first court appearance without a full understanding of the 

ramifications of their actions, and others to literally confess to 

crimes in order to qualify for a deferred prosecution program that they 

may not successfully complete. 

Third, even when counsel are present, cases are sometimes disposed of 

on the the first court date prior to any factual investigation of the case 

or even a thorough interview with the defendant by the lawyer. 
I 

In addition, certain practices such as the contract firm having the 

discretion to pick which other law firms are selected to represent 

cases in which the contract firm has a conflict of interest, themselves 

may cause possible conflicts of interest. This is especially true if 

those firms selected then refer civil work to the c~ontrac·t law firm. 
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Finally, the clearly excessive caseloads carried by the contract 

lawyers are particularly troublesome in light of the inherent tension 

created by their responsibilities to their private law Gases. The 

fact that those who handle the appointed cases in the law firm do not 

work full-time on indigent work creates a conflict of priorities between 

the indigent and retained work. The fact that the profit motive must. 

also operate within the context of a private law firm creates pressures 

upon the lawyers to minimize their time on the indigent defense work. 
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FOOTNOTES 

Barboza, ~73 Cal. Rptr. 458. 
In that case, the Califor-

1. ~p~e~op~le~v~.~~____ ubl' defender office was in 
held that the Madera P 1C . . nia Supreme Court 

a 
of the manner 

conflict of interest because 
private counsel were 

was selected and because 

defender's budget. 

in which pr1vate counsel 

paid from the public 
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APPENDIX A 

STATE OF MICHIGAN 

THE DISTRICT COURT - JU!)ICIAL DISTRICT NO.5 

COUNTY OF iJERRIEN 

DISTRICT COURT 
CASE NO. 

THE PEOPLE OF THE STATE OF MICHIGAN OFFENSE 

THE OF ______________ ___ 
BondS _________________ _ 

VS. 

Posted ___________ _ 

Phone Number: Defend,ntls) 

AUTHORIZATION FOR ELIGIBILITY INVESTIGATION 

I herebv authorize the 5th District Coun .nd thl Countv C!f Berrien and their designated agents and emplovm. to investigate and 
vir/tv .11 information provided bV me In connection with mv petition for court appointed counsel, and to investigate anv other matter per· 
tainlng to mv penonal flnll/1Cll and income for the purpose of determining mv elillibilltv for coun appointed coli.lSlI. I funher authorize 
and request anv person, partnership. corporation, a_lltion or l/Ovemmental egenev possessing .nv information of records PInaining to mv 
personal ffnll1Cft or Incom. to provide sudl inform.tlon .nd records. or copill thereof, to anv 191Rev, penon, or representative authorized 
.bove to investigata .nd revi_ tM same, and I re'"se .nv such penon, partnership, corporation, assocl.tion, or government •• 'g,nev from 
II1V .nd .1I11.bllltv In connection with their production of inform.tlon .nd records in .ccord.nce with thislUthorizltlon. 

DATE: _______________________________ _ 

Signature 

TO: THE PRESIDING JUDGE OF THE DISTRICT COURT FOR THE SAID COURT: 

NOW COMES THE ABOVE NAMED DEFENDANT. BEING F.RST DULY (SWORN AND SAYS: 1. THAT ....... HE.S CHARGED 
IN THE DISTRICT COURT FOR THE 5TH JUDICIAL DISTRICT W'TH mE OFFENSE AS INDICATED SHOWN ABOVE. 
2. THAT DEFENDANT AND ANY PERSON LEGALLY OBLIGATED TIl FURNISH NECESS.TIES FOR DEFENDANT ARE 
WITHOUT FUNDS TO RETAIN COUNSEL. 3. THAT THE ANSWERS Bt:LCIW ARE TRUE, CORRECT AND COMPLETE. 

FAMILY 

RESIDENCE: 

EMPLOYMENT: 

ASSETS: 

PUBLIC 

ASSISTANCE: 

CREDITORS: 

AGE: __________ LIVING WITH PARENTS?! ______ GUARDIAN?: _________ _ 

MARITAL STATUS: LIVING WITH SPOUSIC?: NO. OF oePENDANT CHILDREN: __ _ 
COURT ORDERED SUPPORT: _____ CURRENT: _____ ARREARS: ________ _ 

BUYING OR RENTING HOME: _________ MONTHLY PAYMENTS: ___________ _ 

IF BUYING,AMOUNT OF EQUITY: ____________________________ _ 

EMPLOYER & ADDRESS: _____________________________ _ 

POSITION: TAKE HOME PAY: ________ PAY PERIOD: ______ _ 

SPOUSE, PARENT OR 
GUARDIAN EMPLOYER: EMPLOVER: _______ TAKE HOME PAY: _______ _ 

OTHER REAL ESTATE OWNED: TYPE: _______ LOCATION: _________ _ 

VALUE OF OTHER REAL ESTATE: INCOME FROM IT: _________ _ 
ANY OTHER INCOME: ________ SOURCES: ______________ _ 

NO. OF VEHICLES OWNED: MAKE & YEAR: _w .. _______________ _ 
LEIN?: S PAYMENTS: ____________ _ 

BANK ACCOUNT 
S + L, CR. UNION: ____ WHERE: ____ TYPE:..' ___ _ AMT./BALANCE; ______ __ 
OTHERA~TS: ____________________________________________ __ 

LIFE INS.: ________ AMT.: __________ COMPANY: ___________ _ 

ANY FORM OF PUBLIC ASSIST.: ____________________________ _ 

CREDITORS: _________________ NATURE OF DEBT: _____________ _ 

BALANCE OWED: MO!,THL Y PAYMENTS: _______________ _ 

CREDITORS: NATURE OF DEBT: ____________ _ 

'BALANCE OWED; MONTHLY PAYMENTS: ____________ _ 

ARE YOU ON PROBATION OR PAROLE? DISTRICT COURT: _ CIRCUIT COURT: __ _ 
The Defendll1t therefore pravs that counsel b4! appointed to represent him In this Clse. 
Dated: ________________ ~ _____________ , ____________________ Defendant • 

SIlbscrlbed and sworn to before: 

Deputv Clerk/Maglstrlte, District Judge for District No.5 

ORDER 
Attornev _________________ __ 

Is herebv appointld on the conditions set out abov •• 
Datld: ________________________ __ 

_ ______________________ District Judge. 
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APPENDIX B 

STATE OF MICHIGAN 
DISTRICi COURT - FIFTH JUDICIAL DISTRICT 

COUNTY COURT HOUSE ST. JOSEPH, MICHIGAN 49085 

BERRIEN COUNTY 

The District Court sets cases for pre-trial conference because we have learned from experience 
that, out of every four cases set for jury trial, an average of two will result in the defendant pleading 
guilty just before the start of trial and the Prosecuting Attorney dismissing one other case just before 
the start of trial. 

TIds means that three-qUarters of all of the cases set for jury trial result in no trial even starting. 

On one occasion we "costed out" a jury trial in District Court. Not countinl such items as rent, 
heat, light, clerical expense, etc., etc., and just counting the costs of the jury, witnesses, and other per
sonnel immediately and dinc~y involved in the courtroom in the trial of the case, the cost was $499.00! 

If a case must go to trial, this expense is justified, reasonable and proper, but it is difficult to 
justify bringing in hundreds of dollars worth of jurors and witnesses where no trial is even started. either 
because of a dismissal before trial on Motion of the Prosecutor or because of a chance of plea by the 
defendant. 

If the defendant wants to go to tliat. that is his absolute right. If the Prosecutor wants to 10 to 
trial, that is just flne. But. if the case is to be dismissed by 'the Prosecutor, he owes a duty to the defendant 
and to the court, as an officer of the court, to do so as soon as possible so that the expense to the defendant 
and the taxpayers can be minimized. If a defendant desires to change his plea, to either uguilty" or 
"nolo contendere" (no contest) he owes it to his own best interests to do so as soc.'n as possible. 

There are, of course, other matters which, may be taken up and disposed of at the time of pre
trial conference. 

This explanation is furnished to you so that you may review in your mind, and w1ith the available 
witnesses, the true character of the case, come to an honest evaluation in your own mind about the 
matter and be prepared either to indicate that the matter dhave to go to trial as far as you are concerned 
2Lthat the matter need Il2110 to trial. It is ~ who must detennine whether a trial or a change of plea 
as to the original offense or a plea to a reduced charge is in your best interest and the cause of justice. 
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AI~I'ENUIX C 

DEFENDANT'S RIGHTS AT ARRAIGNMENT 
FOR DUll OR SUSPENDED. COMPLETE REVERSE sloe . 

STATE OF MICHIGAN 

IN THE DISTRICT COU~T - FIFTH JUDICIAL DISTRICT 

BERRIEN COUNTY. MICHIGAN 

'. PROCEDURE AT ARRAIGNMENT 
Tlus arnugnment is being recorded th Ii 

When your name is caUed please step ~' e; ore, please answer aU questions loudly and clearly. 
The charge against you will be read and orwar " stand beneath the microphone, and face the Judge. 
gui/ty", or to stand mute /t' you plead y;U ~"1 be expected to plead, or to say, "guilty", or "not 
a no'tice by mail of the d~te and time ~o gUlly or sland mute bond will be set and you will receive 
will impose sentence u on ou. ~ your. next court appearance. If you plead guilty, the Judge 
bation Department. Wh:n y:ur ;~Ier Imm~dlatelY or after a presentence investi&ation by the Pro
Court Officer. IIlment IS completed, please step bacJc, be seated, and wait for the 

POSSIBLE SENTENCE 
TIle Judge is not permlUed to tell 0 h 

plea will be. Unless you art) told othe~i~ ~ a::;,o;r sentence would be b~fore you decide what your 
90 days in jail and a $100 F' ICY . udle, you cannot receive a sentence greater than 

Ine p us ourt Costs If you are . d If 
bation, a conviction of this ch e is a' .' convlcte. you are on parole or pro-
could be revoked and you couargld be Violation of your parole or probation; your parole or probation 

re-sentenced on the ori' I h d or pllced on probation. gina c arge un er which you were paroled 

YOUR RIGHTS . 
Please read the followinl statements of 0 '&h 

and date this form on the pllces indicated : ~ ~ ts. If you understllld these ri&hts please sign 
you for you to keep if you wish If d an live II to the Court Officer. He will furnish a copy to 
questions about these ri&hts befo;" PI~::' °tnolthundherstand any of th~se rights you may ask the Judge 

'"IDe c arge broulht against you. 

YOU HAVE CERTAIN RIGHTS, INCLUDING THE FOLLOWING 
I. You have the ri&lll to plead gUilly, and not have a trial' ' 
2. You have the ri&lu to plead not luiJty or stand ' . :-

of not luilty for you; mute, In Which case the Court will enter a plea 

3. ~ou have the right 10 hire your own attorney or to re~resent yourself' 
4. you cannot afford an attorney you m fti ' 

this case at public expense; , IY pe I on to hive one appointed to represent you in 

S. IF A PLEA OF NOT GUILTY IS ENTERED YOU HAV 

:. ~ou have the ri~U to a Jury trial or a trial by the lU!~~~t:~~:~::;'G RIGHTS: 
. ou hive the n&ht to be free on bond You ' 

cludinl: depositinl the full amount of the bon~~Y post your ~nd in a number of ways in-
full amount in cash or hiri bo d . '" cash, depoSiting ten percent ( 10%) of the 

, nl a n smln; If you fail to post bo d '11 be 
custody until your case is disposed of. n you WI held in 

c. You have the ri&ht to a reasonable time to prepare your case for trial' 
d. ~ou hare Presu~ed innocent until proven luilty beyond a reasonable ~oUbt. 
e. ou ave the nght to confront and t' ' 
f. You have the rilht to subpoena and ~~;t ;~; under ;ath any witnesses caUed against you; 
I. You hive the right 10 testify or not to te~t~SSes 0 your own for your trial; 

will not be held against you, y as you choose. If you choose not to testify it 

6. IF YOU PLEAD GUILTY OR NOLO CONTEND 
have a trial of any kind and therefore giv th' ERE and .your plea is accepted, you will not 

7. You have the right to app al f e u~ . e nghts listed In number S. 
h e rom any conViction within Iwenty d f 

t e Court is entered as provided by statut dC' ays a ter the final judgment of 
' e an ourt rules. 

I HAVE REAO AND UNDERSTAND MY R 
ON THIS STATEMENT' I UNDERSTAND i~HTS AND THE POSSIBLE SENTENCE AS LISTED 
COURT, CONSTITUTES A WAIVER OF ALt~/ /HLEA OF GUILTY, IF ACCEPTED BY THE 
ABOVE. E RIGHTS LISTED IN NUMBER FIVE 

Dated: _. __________ _ 

ARRAIGNMENT RIGHTS 
5-77 

Oefendanl's Sian.tun 

OC-81/77 

---- '--
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CHAPTER II 

STATISTICAL ANALYSIS OF COURT DOCKET DATA IN BERRIEN COUNTY , 

Using data from the court files in Berrien County, the following 

statistical comparison was made of performance' by the cont~act attorneys 

who handled the indigent criminal defense work and the private lawyers 

who were retained by clients able to afford counsel of their choice. 

In this study, a variety of indicators of attorney performance 

were used as variables. They told the researchers about the amount . 
of effort expended by the attorneys, the outcomes that they were 

able to achieve for their clients, and how expeditiously the cases 

were processed. For example, data were extracted about: the attor-

ney's ability to get the defendant out on bond; the method by which 

the case was resolved; if it was resolved by, plea, whether the case 

was pled to a lesser charge; if it was resolved by trial, whether 

or not there was an acquittal; the sentence received; whether or 

not pre-trial motions were filed; if they were filed, how many and 

what types of motions; how many times did the attorney come to court 

for the client; and how long it took tb'handle the case'from 

beginning to end. 

The data that were collected about these variables were 

analyzed within the framework of a statistical analysis of variance. 

A univariate analysis of covariance was computed for each dependent 

variable. 
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1) Description of the Sample 

At this site, the court files of 
(64 felo~y assault and 73 a sample of 138 felonies 

felony drug) and 203 misd 
examined. The frequencies of th ,emeanors were 
b e felony offe y the contract lawy nses represented 

ers and retained counsel 
and of the misdemeanors ' are presented in Table I 

~n Table 2. Fifteen l' . 
accepted contract la' c ~ents who originally 

wyers changed to privat ' ' 
and nine individual h . . ely retained cOunsel 

. s w 0 had ~n~tiall ' 
retain a lawyer eventuall y expected to privately 

y accepted the se . 
defender's office Th rv~ces of the contract 

handling the case 'at t:e t::~:so~ndicate the type of counsel 

Table 1 
case disposition. 

Felony Offense Type 

Contract Lawyers Frequency 

Assault: 
with i ... t t . " en to Murder 
Wlth lntent to commit 
great bOdily harm 

~~i:n:~~:l"lt to I"":tb (armed) 

Dt~ug : 
manl.l'fact Ill"'e/del . . 1 very 
POssessic.n opiates 
~:Ither 

• 

1 

4' 
1 

41 

47 

35 
3 
3 

41 

Retained Counsel 

4 
1 

11 

17 

23 
'3 
0 

32 

'1··! .. r~Ii .. -~ Itlit:;'P;;.,~·,~~,?;~ ... E.,,;,:: ·-:.r-;:-.4-r"~-~",._,, .::._~~ .-,-0--__ _ 

.':"--. ~~'--"':-,f"' 

L...o.. __________________________________________ ...... ___ ............ __ ....... _..o.-______ ....... ~~ __________ .i.._~ _ __.::.......:.~~iL_. ____ ~~ ___ ~ ___ ~ __ ~ __________ ~ _ 

, 
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In the remaining tables and discussion, "contrqct lawyers" will 

be referred to as "assigned counsel" for the sake of simplicity and 

comparison with the other jurisdictions in this st~dy. 

Table 2 

Mlsdemeanor Offense Type 

2 

Ft'eq 'Jency 
Assigned Counsel Retained Counsel. 

Against Persons 
Against Prooerty 
Against Publ1C Order 
Drugs 
Drlving 
Other 

Total 

27 
32 
23 
10 

5 
7 

104 

35 
13 
28 
16 

6 
1 

99 

At the time of. first arraignment, the maJority of defendants 
were released on own recognizance. Large percentages, howev~r, 
were released on money bond or retained in Jail (see Table ). 

Table 3 

Initial Bond Status 
F"re.quency 

Assigned Counsel Retained Counsel 
Felony Misdemeanor Felony Misdemeanor 

M,;:.ney Bond 16.11- ( 14) 33.71- (35) 23.41- (11) . 29.51- (28) 
Jail 58.6 (51) 13.5 (14) 29.8 (14) 3.2 (3) 
Released ,:-n 
Recognlzance 25.3 (22) 52.9 (55) 42.6 (20) 67.4 (64) 
Otnet· 0.0 (0) 0.0 (0) 2.1 (2) 0.0 (0) 

At the time of case disposition, as in Saginaw County, fewer 
defendants were ln Jail. Unlike Saginaw County, where defendants 
Mad now been released On either money bond or own recognizance, in 
8errlen County all defendants released since thelr flrst 
arra1gnment had been released on money bond (see Table 4 ). 

Table 4 

Bond Status at Time of Case 01soosition 
Ft'eq l.Jency 

Assigned COIJnsel 
Felony M1Sdemeanor 

RE!t a i ned C,:.f.InSe 1 
Felony M1sdemeanor 
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3 

M'jl"fey B';:.nd 33.31- (2'3) 35.01- (36) 44.71- (21) 2'3.5Y- (;::8) J .01.1 1 41. 4 (36) 11.7 ( 12) 8.5 (4) 3.2 (3) Release ':'n 
Rec'jgl"l i zal"lce 25.3 (22) 53.4 (55) 42.6 (20) 67.4 (64,) at het· 0.0 (0 ) 0.0 (0) 4 ':;. (2 ) 0. 121 ( 121 ) . ~ 

Data indicate that no felony cases were initiated by 
lndlctment 1n Berrlen County, regardless of whether they were 
reoresented by assigned or,retained counsel. Preliminary 
examlnatl0ns were relatively uncommon. They Occurred for 14.81-

'of the felony cases represented ~y assigned counsel (13 of 88) 
and 28.6% of the felonies represented by retained counsel (14 of 
,l~.;) • 

Patterns of case disposition in Berrien County are presented 
in Table 5 • 

Table 5 

Metnod of DispOSition 

Ft'eQ IJency 
Assigned Counsel Retained COIJnsel Fel'~ny M i sdel't1ea nor Fel'~ny Misdemean'~r 

D1sl'l1lssal 17.01- ( 15) 56.7% (39) 16.31- (8) 40.41- (4121 ) Plea 79.5 (70) 34.6 (36) 77.6 (38) 52.5 (52) Bench Trial 0.0 (0) 2.9 (3) 0.0 (0) 1.0 (1) JUt"Y Trial 3.4 (3~ . 3.8 (4) 6. 1 (3) 6. 1 (6) Defert'ed 
Pr'~secut 10n 0.0 (0) 1.0 (1 ) 0.0 (0) 121.0 (0) 

As 1n Saginaw County, a wide range of sentences were applied in 
Bet"t'ien COI.tnty. Frequencies of the vari.olJs sanct i'~ns at'e pt'eSel"lted 
1'1"1 Tabl~ 6. 

Table 6 

Type of Sentence 

Frequency 
Assigned Counsel Retained Counsel 

Felony MiSdemeanor Felony Misdemeanor 

S'.\soended Sentence 1 0 0 121 Fil"le 49 31 34 52 C,::II.n·t C'jsts 49 32 34 53 Pt"~bat i .~n 15 &:: 21 8 Tlme Set'ved 20 10 6 3 Incarcet'at i'~n 44 20 12 9 

(Note: Freauencles do not total the number of pleas plus the 
number found guilty at trial (321), because more than one tyoe 
of sanctlon was often assigned to a defendant.) 

Data on the nUM~er of motlons filed is presented in Table 
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Table 7 

I\ll.\mtlet~ 

Asslgl"led C'::'I.msel 
Felony Misdemeanor 

4 

F~~ec uel"lcy 
" Retained Counsel 

Felony Misdemeanor 

1121121~ (11214) 89.8~ (44) 99.12I~ (98) 
0 '36. 5~ (83) 1.121 (1) 4.1 (2) 
1 3.5 (3) 121.121 (121) 

121.121 (12.1) 
12.1.121 (0) 121.121 (121) 4.1 '.2) ,-, (121) 0::. 2.121 (1) 0.121 

3 0.121 (0) 121.121 (121) 

f motl'ons filed is presented in Table Information about type 0 
8 • 

Tacle 8 

Type of Motions Filed 
Frequency 

Asslgnec! Counsel 
Felony Misdemeanor 

Reduce Bond 2 121 

Dismiss 1 121 

Sl.lppl'~ess 121 121 

Discovery 121 121 

Retained Counsel 
Felony Misdemeanor 

2 
3 
1 
121 

o 
121 
121 
12.1 

Data reflecting attorney activity with respect to the 
Y'lv.mber .;:If" attorney appearances in cOl.lrt is presented in 

Table 9 • 

Table 9 

Number of Attorney Appearances in Court 
Frequency 

Assi gYled Counsel 
Felony Misdemeanor 

Ret a i ned Co 1.1 nse 1 

0 
1 
2 
3 
4 
5 
6 

5.7~ (5) 24.3~ (25) 
42.12.1 (37) 65.0 (67) 
25.121 (22) 8.7 (9) 
25.121 (22) 1.9 (2) 

1.1 (1) 121.0 (121) 
1.1 (1) 121.121 (121) 
0.121 (121) 121.0 (121) 

Fel.:my Misdelileanl:;'~' 

12I.12I~ (121) IZI.IZI~ (IZI) 

3121.6 (1S) 64.6 (E.4) 

44.9 (22) 3121.3 (30) 

16.3 (8) 5. 1 (5) 

4. 1 (2) 121.121 (121) 

2.0 (1) 121.121 (0) 

2.121 (1) 121.121 ' (121) 
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Two types of variables were created from the docket studies 

in order to conduct statistical analyses. The first are "dichoto-

JJ mous variables" in that they allow the researcher to boil the issues 

J1 
down into only two choices so that the results can be expressed as 

fractions of 100%. Examples of such variables are: defendant kept 

fl in jail vs. defendant released from jail while awaiting trial, or 

case dismissed vs. case not dismissed. In order to simplify the 

u ~ 
:1 j 
H 

world for purposes of this analysis, several categories of answers 

may be collapsed, and instances where there were missing data are 
,; 1 \, ! Ii 
rt dropped out of the analysis. 

q ] !: 
II 
1· 

The second type of variable created for the analysis is presented as 

"interval level" data. These were created by making computations 

U ~ 
using the data collected so that "intervals" such as the length of 

time from the defendant's first court appearance until case disposition 

Il can be compared. 

fJ ses of covariance are presented in Table 10. 

Frequencies of the dichotomous variables created for the analy-
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Table. 10 

Frequency of 
Assigned COl.lnsel 

Felonies Misdemeanors 
Vat~ 1 ab 1 e 

B,:,nd Stat I.IS 
at TIme of 
Case Diso,:;.siti';:'1"1 
-il"l Jail 
-CI1.lt ,:;.f Jai I 

41.4% (36) 11.7% (la) 
5S.6 (51) SS.3 (91) 

Change in 
Bond Status 

-change-- 14.3 (a> 
was in Jail-now out.31.4 (16) 

-no change-- 35) S5.7 (la) 
was in Jail-still in6S.6 ( 

Case D1SOl:osit ion: 
a) dlsmi .. ,sal 
-dlsmlSS:lf!d 17.0 ( 15) S3.0 (59) 
-nl::ot d l':omissed 57.S (73) 4a.a (43) 

b) tt~i~l 

-h'ied 3.4 (3) 6.9 (7) 
-not tried 96.6 (S5) 93.1 (95) 

c) trial vs. plea 
-plea entered 95.'9 (70) S3.7 (36) 
-case tried 4.1 (3) 16.1 (7) 

d) tyoe ,::of plea 
-Ol'~i 9 1 nal chat'ge 5.7 (4) 3S.9 ( 14) 
-lesser' charge 94.3 (66) 61. 1 (2a) 

e) tri<;\l OIJtcome 
-gl.lilty 66.7 (a) S5.7 '(6) 
-nl:ot glJilty 33.3 (1) 14.3 (1) 

f) h'ia! outcome 
-g'.\i I ty ,:of 
l:ot'i gi nal charge 50.0 (1) 100.0 (6) 
-gl.li 1 ty of 
lesser"' charge 50.0 (6) 0.0 (0) 

g) I"I1l::ot ll:,ns flIed 
-yes 5.7 (5) 0.0 (0) 
-n,:, 94.3 (83) 100.0 (104) 

h) ,:overall d i SOI::OS i t 11:01"1 
-n,:,t gl.111ty 18.a ( 1 e.) ss.8 (60) 
-guilty S1.8 (72) 41.2 (4a) 

5 

Ft~eq l..\el"lcy ,;:.f 
Ret a i ned C':;'I.I nse 1 

Felonies Misdemeanors 

S. 710 (4) 3. a% ( .3) 
91.3 (4a) 96.S (92) 

71.4 (10) 0.0 (0) 

as.6 (4) 100.0 (3) 

16.3 CS) 40.4 (40) 
S3.7 (41) 59.6 (59) 

6. 1 (3) 7. 1 (7) 
93.9 (46) 92.9 (92) 

9a.7 (3S) SS.1 (52) 
7.3 (3) 11.9 (7) 

7.9 (3). 5'3.6 (31) 
9a.l (35) 40.4 ta1> 

100.0 (3) 71.4 (5 ) 
0.0 (121 ) as:6 (2) 

66.7 (a) 60.0 (3) 

33.3 (1) 40.0 (2) 

10.2 (5) 1.121 (1) 

S9.S (44) 99.0 (98) 

16.3 (8) 42.4 (42) 
83.7 (41) 57.6 (57) 
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SeY'lt eY'lce : 
a) iY'lca,.'cerat iOY'1 
-yes 

61. 1 (44) 41.a (a1) a9.3 ( 12) 15.5 (';3 ) 
-1',.:. 

3S.9 (a8) 58.S (30) 70.7 (29) 84.5 (49) 
b) type 
-i ncar'cet'at il::on 61. 1 (44) 41.2 (a1) 29.3 ( 12) 15.5 ('3 ) -Ot"::obat iC1rl 13.9 ( 10) 3.9 (a) 41.5 (17) 8.6 (:5 ) -I::.tnel" 

25.0 (18) 54.9 (a8) 29.3 ( 12) 75.9 (4.L~ ) 

The mean performance of assigned and retaine~ Counsel o~ the 
varIables for which inte~val-Ievel data were collected in 
BerrIen County are presented in Table 11' 

Table 11 

Variable 

Length of 
Incarceration 

(t'ange) 

Nr..lfIlber' of 
IYh::.ti'::OI"IS Filed 

(range) 

N 1.1 rllbel" ,:;.f 

Mean Performance of 
Assi gned CClul'"!sel 

Felonies MiSdemeanors 

7.25 months 1.S 
(1-90) <1-1a) 

• 034 m'::ot ions 0 
(0-1) (0) 

Attorhey Aooearances 1.77 apps. 
(range) (0-5) .88 

(0-3) 

Days from Fit'st 
Apoeal"'ance to 
DiSPosition 

(range) 

Cays from First 
Aopearance to 
SentenCIng 

( t"'ange) 

31.5 days 
( 12-3a9) 

34.7 days 
(3-3a9) 

4;:.3 
( 12-a32) 

41.7 
(5-142) 

Mean Pet'fot'mance I::.f 
Retained COllnsel 

Felonies MiSdemeanors 

7.8 months 2.4 
(1-24) (1-6) 

• 18 mot ions .01 
(0-3) (0-1) 

2.08 apps. 
<1-6) 

61.1 days 
(0-343) 

79.6 days 
(121-343) 

1.4 
<1-3) 

51. 7 
(0-2a4) 

54.6 
(0-131) 

2) Ahalyses of Covariance of Differences in the 
Performance of ASSigned and Retained Counsel 1n Berrlen 
County: Felony and MiSdemeanor Cases, 
Controll1ng fOr InItial Bond Status and Number 
of Offenses Charged 

1) Covariates. Table 12 oresents the frequency 
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distt~ibl..Lti.jns c.f the two variables employed as covariates: 
initial bond status and whether other offenses were charged at 
the tlme of this arrest, for both assigned and retained counsel. 

Tatlle 12 

Case an~ Defendant Characteristics 
Ft~eq '-Iency 

Assioned Counsel Retained Counsel 
Felony - MisdeMeanor Felony MisdeMeanor 

In i t 1 a I B.jnd 
Stat l.tS: 
B.:.nd 
Jail 
ROR 

16.1')( (14) 
58.6 (51) 
25.3 (22) 

33.7"1-
13.5 
52.g 

(35) 
( 14) 
(55) 

23.4"1- (11) 

2g.8 (14) 
42.6 (20) 

2g.5"1- (2S) 

Other Offenses Charged 
at the TiMe of this 
At~~~est : 
Yes 
No 

23.9')( (21) 

76. 1 (67) 
1. g')( 

98.1 
(2) 

( 102) 
18.4"1-
81.6 

(g) 

(40) 

3 -:) .... 
67.4 

5.1')( 
94.g 

(3) 

(64) 

(5) 

(g4) 

ii) Analyses. The analyses of covariance indicate a 
significant difference between aSSigned an~ retained counsel and a 
Significant coefficient of regression for the first four of 
the below-listed variables. The coefficient of reg~essl0n was 
not slgnificant for the remainder. 

1) bond status at the ti~e of case disposition 
(F(1,328)=23.81,p .001> (FN 1) 

2) likelihood of incarceration (F(1,407)=13.76,p .001) 
3) severity of sentence (F(1,407)=G.38,p .012) 
4) nUMber of court appearances (F(1,632)a17.07,p .001). 
5) likelihood of change in bond status from time'of first 

arraignment to case d1Sposition (F(1,54)=6.04,p .015) , 
6) cays from first arraignmeMt to case disposition 

(F(1,628)=4.31,p .038) 
7) days fr.jm first arraignment to sentencing 

(F (1,414, 10.84, P .001> 

Examination of adJusted means suggests that in Berrien 
County, aSSigned counsel are more likely than retained to have 
clients in Ja11 at the time of case dispOSition (adJusted 
means=1.68 and 1.84, respectively). This conclusion is qualified, 
however, by an interaction with type of offense (felony/misdeMe~n~~). 
Statlstlcal analysls reveals that there is no difference 1n tns1n1t1al 
bond status of Misdemeanant clients of retained and assigned 
counsel (adJusteo means=1.86 and 1.g8, respectively) but that 
reta1ned counsel are More likely to have felons out of Jail at tne 
t1Me of case dlSposit10n than are assigned couns~l (F(1,632)=29.65,p 
.001) (adjusted Means=1.87 and 1.58, respectively). 

8lmllarly, examination of adJusted means for the variable, 
likellhood of c~ange in bond status, suggests that assigned 
counsel aCMleve less gOOd outcomes fo~ the1r clIents than retained 

II 

h.: 1 
i! I 

. 

,'J J oj 

" 11 

" 

~ I 
11 

f1 

o 
.1 
I 

8 

counsel (adjusted means=1.74 and 1.54, respectively). Assigned 
counsel are less likely to have clients who were initially 
Incarcerated, released frOM Jail by the tiMe of case disposltion 
tnan are retained counsel. 

-, It also appears that the clients of a~signed counsel are mere 
LIKely to rece1ve a sentence of incarcer~tion (adJusted means=1.48 
ana 1.~4, _respectively) or More severe outcomes (adjusted 
means=e.15 and 1.99, respectively). These conclUSions are 
unQualifled by any interactions and would therefore be true for 
both felony and misdemeanor cases. 

With ~espect to the number of court appearances, 
that aSSigned counsel appear less frequently in court 
means=1.52 and 2.04 appearances, ~espectively). This 
h~wever, is qualified by an interaction with the type 
o~fense (assault vs. drug) (F(1,632)=10.217,p .001). 
Statistical analyses indicate that aSSigned and retained 
counsel appear equally often for felony drug cases 
(ad J usted,means=I.9 and 1.8 appearances, respectivel~) but-
that retained counsel make significantly more appea~ances than 
aSSlgned for felony assault cases (F(I,a80)=1~.52,p .001) 

it seems 
(adJ '-tsted 
effect, 
·jf felony 

(adJu~teo means=2.7 and 1.6 appearances, respectively). 
Perhaps as - consequence of their lesser number of court 

accea:anc~, aSSigned counsel dispose of their cases more quickly 
tnan te~alned counsel (adJusted means=37.2 days and 61.4 days, 
respectlvely)~ Assigned counsel also are qUicker to move their 
cases to sentencing (adJusted means= 37.3 days and 84.8 
~ays, respective~y). This last effect, however, is qualified by 
an InteractIon WIth the type of c~ime committed (F(l 414)=4 6~ 
p 0 ,.-::.) St t' t· , • .J, .• we • a 1S lcal analysis ,,'eveals that assigned and 
retalned counsel do not differ in speed of handling miSdemeanors 
(adJusted m~ans=40.92 and 57.2 days, respectively) 
~ut d? dlff~r significantly 1n the speed of processing 
~elonles (F(1,418)=23.56,p .001) (adJtisted means=35.5 and ga.6 
days respectively). 

3) Summary of Differences between ASSigned and Retained 
COI.tnsel 

DIfferences in the handling of: 

Felot"lies 

-bon~ status at tne tiMe of case 
C! i 5 o.:.s i i: i ':.n 

-likelihOOd of Change in 
borld stat IJS 

-~ of court acpearances 
-llkellhoOd of incarceration 
-sentence severity 
-oays from flrst appearance 
to case dlSOosition 

-cays from first appearance 
't.;:. sel'"ltenci l'"lg 

Misdemeanot~s 

-likelihOOd of Change in 
bond status 

-# of court appearances 
-likellhood of incarceratlon 
-sentence severity 
-days from first appearance 
to case diSPOSition 
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4) Analyses of Covariance of the Differences in 
P formance of Assigned and Retained Counsel 
F~~ Felonies Only, Controlling for the Full 
Range of Covariates 

was conducted of felonies A separate analysis of covariance 

bl to obtain information on alone because the researchers were a e 

additional covariates for felony cases. In addition to the two 

defendant characteristics employed in the control variables for 

initial bond status and the presence of previous analysis, i.e., 

felony cases were also controlled for prior mUltiple charges, 

criminal records, sex, and race. 

i) Covariates. The frequency distributions of the 
six covar~i~a~t~e~s~i~n~B~e~rrien County are presented in Table 

Table 

Case and Defendant Characteristics 
F'requency 

Assigned Counsel 

Prior Convictions: 
Yes 44.3% 
No 53.4 
No Information 2.3 

Sex: 
Female 19.3% 
Male 78.4 
No Information 2.3 

Race: 
White 45.5% 
Black 51.1 
No Information 3.3 

Initial Bond Status 
Hond 16.1% 
Jail 58.6 
ROR 25.3 

Other Offenses Charged at 
Time of this Arrest: 
Yes 
No 

(39) 
(47) 
(2) 

(17) 
(69) 
(2) 

(40) 
(45) 
(3) 

(14) 
(51) 
(22) 

(21) 
(67) 

Retained Counsel 

34.7% 
65.3 
0.0 

14.3% 
85.7 
0.0 

67.3% 
32.7 
0.0 

23.4% 
29.8 
42.6 

18.4% 
81.6 

(17) 
(32) 
(0) 

.(7) 
(42) 

(0) 

(33) 
(16) 
(0) 

(11 ) 
(14) 
(20) 

(9) 
(40) 

Hean Year of Birth 1954 1950 
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ii) Analyses. The analyses of covariance of the felony 
data reveal six measures of attorney performance which 
significantly differentiate between the performance of assigned 
and retained counsel in Berrien. The coefficient of regression 
was significant for the first two of these variables. 

1) bond status at time of case disposition (F(1,243=15.45,p .001) (FN 1) 

2) likelihood of a change in bond status from the time of 
first appearance to case disposition (F(1,111)-7.68,p .007) 

3) days from first appearance to case disposition 
(F(1,2 4 1)-5.45,p .020) 

4) days from first appearance to sentencing (F(1,183)-11.20,p .001) 

5) likelihood of incarceration (F(1,186)-4.29,p .04) 
6) number of motions filed (F(1,242)-4.72,p .031) 

The first five of these effects are the same as those that 
emerged in the previously reported analyses of covariance, 
combining felony and misdemeanor data. ASSigned Counsel are 
more likely to have clients in jail at the time of case 
disposition (adjuted means-l.58 and 1.86 respectively), less 
likely to get their clients out of jail between the first 
arraignment and case disposition (adjusted means-l.71 and 1.l5), 
take fewer days to dispOsition (adjusted means-33.8 and 68.7 
days, respectively), move their cases to sentencing more quickly 
(adjusted means-31.4 and 99.6 days, respectively) and are more 
likely to have their clients incarcerated than retained counsel 
(adjusted means-l.48 and 1.64, respectively). 

The final effect was only marginally significant for the 
combined felony and misdemeanor data (p .08) and therefore, was 
not reported above. Although the coefficient of regression is 
not significant, the extra covariates included in the analysis 
of the felony data apparently do reduce the error sufficiently 
for the effect to now achieve a level of significance of less 
than .05. The effect is such that retained counsel file more 
motions than aSSigned counsel (adjusted means-.246 and .031, respectively). 

Assigned and retained counsel also differ on one other 
dimension that appeared in the analysis of the combined 
felony 2qd misdemeanor data, but as before, this effect is 
qualified by an interaction with type of felony (assault/drug). 

1) number of attorney appearances in court (F(1,242)-7.13,p .008) 

For this effect the coefficient of regression is 
non-significant. Adjusted means suggest the existence of an 
interaction such that in Berrien County, retained counsel 
appear more often than aSSigned counsel for felony assault cases 
(adjusted means-2.74 and 1.62, respectively) while there is no 
difference in number of appearances for felony drug cases (adjusted 

10 
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means a l.97 and 2.06, respectively). This interpretation is There 
supported by statistical investigations of the interaction. 
is no statistically significant difference in the number of . 
a earances of assigned and retained counsel for .felony drug cases, 
t~~re is a statistically significant difference for felon~ assault 
cases (F(1,242)=15.09,p .001). ' 

Only one effect, that for the variable of sentence 
, "ficant in the analysis of the combined telony seven,ty, was sl.gnl. h l' f 

and misdemeanor data and is not signi~i~:nt ~:i: :f;::tY::: :een 
felony data only. In order to test weer . d d 
due to differences in the defendants represented by assl.gne an 
retained counsel, or disappeared (as it had in Saginaw 
County) because it had not been particularly robust, an ~n~l~sis 
of covariance, controlling only for the two covariates: n tl.a 
bond status and whether other offenses were charge~fiwas ff t 
conducted on the f~lony cases. The lack of a signl. cant e ec 
on this test supports the latter conclusion. The effect apP?ars 
to have disappeared -in the six covariate, felony-only anal~sl.S 
not because it reflected differences in attorney behavior ue 
to differences in cliedtele, but because it was more reflective 
of differences with respect to misdemeanors, than felonies. 
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JJ CONCLUSION 

0) J 

It would be difficult to dispute the conclusion that retained 

counsel performed considerably better than the contract lawyers in 

JJ 
Berrien County. 

With respect to misdemeanor cases, retained counsel did better 

Ii I ;; 
:J • 

at securing pre-trial release, achieved a higher rate of alternatives 

in incarceration, obtained shorter terms of incarceration, and made 

ill 
~~ 

more appearances in court. 

~ 1 " t 

With respect to felony cases, retained counsel also did better 

at securing pre-trial release, obtained alternatives to incarceration 

ill t 

more often, filed more pre-trial motions, and made more court appearances 

in felony assault cases. 

1 J I, 
~ 

Lest an impartial observer complain that some of these supposed 

"better" results could be interpreted to instead indicate poorer per-

~J formance, let us analyze the daca more closely. For example, take the 

f] 
~ L. 

number of court appearances made -- could it be said that making more 

court appearances indicates taking up the court's time by requesting 

[J 
too many continuances? Not if we examine the Berrien County data. 

For the sample of felonies and misdemeanors combined, retained counsel 

[l made 2.7 continuances, while the contract lawyers made an average of 

only 1.6 appearances per case. For the sample of felony cases, retained 

n u counsel made only 2.74 appearances per case, while the contract lawyers 

11 
made 1.62. In other words, the case was disposed of practically before 

the lawyers came to court! 

0 
Another sceptic might say about the data that the filing of more 

motions might indicate that retained counsel are filing "frivolous" 

0 motions. However, again, the data belie that conclusion, since 

retained counsel file only .2 motions per case, while contract latvyers 

I 
"""!' :;,:- "C~:<,~ ,.' 
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file even fewer still. 

" B . n the contract lawyers "excelled in ern.e The only way in which 

to disposition faster. For example, the county was in taking cases 

case from first court appearance to disposition contract lawyers took a 

d f retained counsel. in 33.8 days as opposed to 68.7 ays or This com-

to a disposition time of 60.8 days pares for assigned counsel and 

f 1 drug cases in 103.9 days for retained counsel to handle e ony 

Given the extreme speed with which contract attorneys Saginaw County. 

question whether this . Berrien County, one must dispose of felonies 1n 

cost-effectiveness or simply lack of preparation. ' represents 
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CHAPTER III 

The Berrien Cost Study 

The approach used in the Berrien cost' study differed fr~m that used 
in Saginaw. Les. information was available about costl in Berrien 
County. Thi. occured for two reasons. First, the assigned counsel 
.y.tem in Berrien County is a Contract System. Payment to attorneys 
in a contract system consilts of one lump lum payment to a 
law firm to handle the entire caleload. Therefore, data does not 
exi,t on feel for individual cases. 
Second, becaule the contracted law firm wal not formally a 
government agency, it did not have to keep and report deta~led 
record. about each individual case nor provide monthly workload report •• 

Data was available about total 1.iJmber of ca.e. handled and 
about the total contract dollar amount. How.ver, data did not 
.xilt to apportion co.t between felony cale. v. misdemeanor case. 
and for various type. of felony and mi.demeanor casa •• We 
th.refor. had to create a method to provide u. with detail 
about the variation in co.t. among different ca.e type •• 
Thi. m.thod u.ed a delphi type interview Icheme to elicit 
information about the r.lative tim. Ipent per ca ••• That relatiVe 
tim. v.ctor was then combined with other known inf.ormation 
to produce •• timate. of co.t p.r ca.e for a .et of ca.e type •• 

Aggregate Co.t Analy.i. 
----------------------------

The dollar amount of the contract for 1981 was for .ervic6~ 
which included work other than for criminal defen.e. 
The dollar amount for contract_ criminal defense s-ervices 
was arrived at by lubtracting amount. for the other .ervice •• 

Total Contract Fee •••••••••••••••••••••••••••• $185,040 

L ••• ( for Nil •• Court). 
Le •• ( for H.ntal Ca ••• ) 
Le •• ( for Juv.nil. Ca.e.) 
Le •• ( for Conflict Ca.e.) 

$10,000 
$10,000 
$13.000 
$11.424 ---------------------------------

total di.bur.ement. fr~m contract 
for non-criminal work ••••••••••••••••••••••• ($44,424) 

------------------------------------------------------------------
Total Effective Contract for Criminal Defen •••••• $141.576 

-----------~---------------------------------- ----------

The contracted firm was expected to provide all the services 
li.ted abov •• It sati.fied this Obligation of the contract by 
subcontracting out with other law firms and lawyers to handle 
ca'el in thOle other areas. 
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in Berrien County is in t~e The main courthouse. of St Jos.ph. There lS 
County Seat of th~ Clty cit ;f Nil.s, which ~and~.s 
one branch court ln th. Yt All cases origlnatlng 
some cases of th~ IOtwherN~~~~ ~ourt were subcontracted d ' sed of ln e 1 . 
and lSpO. h 'g offices in Nlles. to a law flrm aVln 

County Syste~ Overhead ~~~:~ ____ ~ ______ _ 
---------------------------

'ncur som."'oth'er dir.ct cost~ in 
The county did have to It but these were miniscule ln 

administering the c~ntrac arilon with overhead Iy~t!m. 
aUlolute value and ln com~ele costl were for act!Vl~1.1 
COlts of Saginaw Coun~y. t letting process (th. b!ddlng 
involved with the con racd termiQe which firm recleved 
and .election process tOd':bursement process (each month 
the contract) , and the 1 . ve 1/12th of its contract 
the contract firm wouldt~eC~!on of thele costs r.veal 
total fee). A casual es l:al~ar per case. Therefore, 
them to be less than one 0 t per case for the very 

. t was made to COl . h th no adJustmen d tl associated Wlt e minor .ystem ov.rhea cos 
contract system. 

Contract Criminal_~~~:~~~_ 
-----------------

• distribution . he contract firm the followlng 
From intervlew~ ~t t caseload was provided: of it. 1981 crlmlnal 

Type of ca.e Number of cases 

-----------
••••••••• 819 F.lony............. 713 

Hl' s d ••• anor ••••••••••• 4' • ••• • • ____ _ 

-------------------------------- 1532 Total cas.load •••••••••••• 

( . ggregate data): Cost per ca£e uSlng a _______ _ 

------------------------------- . 

Conttact Amount $141,576 
• - $91.41 

t) cases handled 1532 

" A THIRD OF THE CPST PER CASE 
THIS COST PER CASE IS LESS T~~NSEL SYSTEK OF SAGINAW COUNTY. OF THE COORDINATED ASSIGNED 
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Data on contract dollars associated with different types of case. 
was not available to us. We , therefore, now proceed to the 
analysis that estimates cost per case for various types of cases. , 

**************************************************************** 

Time R.lated Co.t Analysis (to determine cost per case for 
different case types) 

--------------------~-----

A methodology was devised to estimate cost per case based on 
Viewing the aggregate COlt per case (which i. known) as 
compo •• d of a weight.d average of co.ts per case of a mutually 
exclusive set of case types. Further, cost was based on a time 
dimension. Th. cost of a cale is consid.red to be determined 
by the numb.r of attorney hour. used to handle the ca.e multiplied 
by the cost per attorn.y (firm) hour. Eventhough this m.thod for 
determining cost. was not the approach used by the county to pay 
the contract firm, this fram.work for Viewing cost. provides a 
method of calculating costs p.r case ba.ed only 
on knowing .ggr.gate cost., the relative amount 
of hours sp.nt for different type. of eases, 
and the fr.qu.ncy distribution of case typ.s. 

Th. fundemental identity .quations involved in this analy.i. are: 

average cost - total cost / total # case. 

total hours ( total cost / total hours ) . -------------------------------------------total II cases 

- ( total hour, x cost p.r hour) / total II cases 

As a w.ight.d average of, for example, two types of cases 
( feloni.s and misdemeanors), cost per ~ase could be expressed as: 

average cost • (hours per felony case) (cost per felony case hour) 

( % of cases felony) + 

(h~urs per misdem case) ( cost per misdem case hour) 

-3-
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( % of cases misdem) 

By assuming that cost per hour is the same for all eases*, this 
cost pi!r felony 
knowing only: 

t o 0 st above can be manipulated to show that equa 10n JU 0 d t 0 d by 
case and cost per misdemeanor case lS e ermine 

a. ) 
b.) 
e.) 
d.) 

aggregate cost per case 
total number of eases 
% of ea.es felony 
the ratio of hours for 

i.e. average cost. 

th~ types of eases: 

hours per felony ease / hours per misdemeanor 

This approach works for a large set of ease types. The information 
o d Os JOu~t agg-egate cost per ease, the frequency require 1 ••• 0 to ,0 h urs 

distribution of ease types and the str!ng of ra 10~~~ 10 t 't 
er ease for all the ease types In the set. u .as 1 0 em 

:::n!biained from interviews with attorneys at the contract ~lrm. 

*Note: Cost pel' hour is baud on attorney time but it is m~ant 
to refle~t cost per firm hour. Other inputs can ~o 1nto 
the defense process such as paralegall, s.eret~rles, and 
inv.ltigators. It is assu •• d that thes! ~t~er Inputs 
(as well as the usual overhead •• g. utl11tlel, rent) are 
used in roughly the same amount aero.~ eas~ type. as 
a proportion to an hour of attorney time. 

Types of eaSGS 
------------------------
The minimum .et of ease types that lawyer. could respond 

meaningfully concerning hour •• p.nt per cas. wa.:. 

Felony capital trial 
Felony non-capital trial 
Felony ple~ and dismilsal (capital and non-capital) 
Hisdemeanor tr.il 
Hisdemeanor plea and dismissal 

This list can 'oe latter aggregate4 to obtain es~imat~s for cost per 
case just for felonies and for misdmeanors. It 1. th1s 
categorization which can most easily be eompar6d across 
jurisdictions. 

*Note: The set was originally greater than fi~e cas~s but 
some groups were aggregated ~ftGr the lntervlews when 
little or no differences were observed. 
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Time spent per ease 

------------------------
While the following table report~ the results of the delphi

type interviews to obtain information on time spent per case, 
it must be noted that ultimately it will be the ratio of hours 
that will be used in our analy.es, not the absolute hour •• 
A total of eight lawyer. at the contract firm were interviewed. 
The following table report. the average response from those 
eight lawyers. The range of responses (high-low) i. also repor~ed. 

Case type HourI per cal. Range 
-~------------~- ----------------- -----------Fel Capital Trial 86 35 - 200 Fel Non-Capital Tri:d 41 18 - 70 Fel Plea & Di.mi.lal 8 2 - 20 Kia Trial 10 6 - 16 Hil Plea and Dismilsal 3 1 - 8 

Uling the ease type, mildemeanor trial, a. a eo •• vienient base of 
~ne, the .tring of ratiol d&*eribing relative time spent per ea.e 
il ( in order of the table above): . 

8.6 . . 4.1 . . 0.8 . . 1,,0 0.3 

Thi. string of ratiol can be interpreted aI, f~r example: 

A felony capital trial , on average, takes a little more than. 
twice al much time al a felony non-capital trial. 

A felony capital trial , on average, takee a little more than 
.ight and one-half as ~ueh time as misde~eanor trial. 

A mi.demeanor plea or dismi.sal take. a little le •• than a third 
as Du~h time as a misdemeanor trial. 

Frequency distribution of the five case types for contract caseload 
---~-------~---------~-----------------------------------~----------

Detailed information about the frequency distribution for this 
set of five eas~ types was unobtainable from the cliunty. 
Information about misdemeanors was reliably obtained from our 
d~cket study. Information about non-capital felony trials and 
felony pleas and dismissals was obtained from inferring from 
sample information about assault and drug felonies • Information 
about capital felony trials was developed from interviews. 
Since the estimation of this crucial frequency was uncertain, an 
upper and lower boundry estimate was used in this analysis. 

-5-
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lOt w.as assumed that, at most, 8~ of the At the u~per boundry, • At the lower 
r caseload were capital felonles. total contract felony 

boundry, 4% was assumed. 

° °b to of felony caseload Relative frequen~y dlstrl u 10n _________________ _ 

--------------------------------
relative frequency: 

Type of felony case low high 
---------------------------

. 1 4% 8% felony capital trla 3% 
felony non-capital trial 3% 89% 
felony plea and dismi •• al 93% ___________ _ 

-------------------------------------------- 100% total 100% 

Type of ~isdemeanor.ca.e relative frequency ----,,,.------------------
.i.de.eanor trial 7% 
.i.de.eanor plea and dis.i.aal ~~: _____ _ 

----------------------;~~~;_------ 100% 

above relative frequency distributions, the r:tio.lOf ~:~:~i!:etime spent per ca.e, and the weighted average ormu as 
sugge.ted above, cost per case wa. calculated. 

Cost ~.r Ca •• for Different Type. of C~~~~ _______________ _ 
--------------------------------

Case type 
-------------------------
Felony Capital Trial 
Felony Non-Captial Trial 
Felony Plea and Dismissal 

Misdemeanor Trial 
Misdemeanor Plea and Dismissal 

Cost 
U.ing first 
assumpt.about 
fel. ca.eload 

$ 978.68 
466.58 
91.04 
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113.80 
34.14 

per ca.e:. 
U.ing second 
assumpt. about 
fel. caseload 

$ 810.98 
386.63 

75.44 

94.30 
28.29 
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Felony Case 
Mi.demeanor 

Average cost per case for entire 
caseload as previously computed: 

138.27 
39.73 

92.41 

144.21 
32.71 

92.41 

The data also reveal how much time was spent per case and what 
the implied cost per case hour i •• 

During the interviews at the contract firm, they informed us that 
they knew the total hour. of lawyer ti~e that was devoted to 
contract ca.e. during 1981. Dividing this number into the 
total contract dollar fee will provide the calculation for 
co.t per firm hour to the county and it. equivalent, revenue 
per firm hour to the contract firm. 

co.t per hour - total fee / total hour. 

co.t per hour - $141,576 / 4347.75 hour. _ $32.56 

------------- -------------
DiViding this newly computed co.t per hour into the co.t per case 
data above, implies what the lawyer.' time .llocation was for each type of ca.e. 

Time .pent per ca.e: 

-----~-----------------------------------

Ca.e type 

------------------------
Felony Capital Trial 
Felony Non-Capital Trial 
Felony PIe. and Dismi •• al 

Miademeanor Trial 
Hi.demeanor PIe. and Dismis.al 

Felony 
Misdemeanor 

For all C3se types 

Hours per 
lat a.sumpt. 

-------------
3Q.06 
14.33 
2.80 

3.47 
1.05 

4.25 
1.22 

2.84 

case: 
2nd auumpt. 

------------
24.91 
11.87 
2.32 

2.90 
.87 

4.43 
1.00 

2.84 

*Note. If the original hours information as obtained from 
the interviews would have been used as estimate. of 
absolute hours spent (rather than ju.t relative hours 
spent), the total contract hour. would be implied to 
be: 12.440 hours( using 1st assumpt.) and 15.014 hours 
(u.ing t~e 2nd assumpt.). Cost per hour would then have 
been S11.38 and S9.43 respectively. The delphi 
interview. yielded an overestimate of absolute hours 
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CHAPTER I 

PROFILE OF THE BOONE COUNTY, ILLINOIS 

AD HOC ASSIGNED COUNSEL APPROACH 

The Environment of the Indigent Defense System 

Located in the Rock River Valley of Northern Illinois, Boone 

County is a rural area of some 28,630 citizens. It was once part 

of the Northwest Territory, which was later divided into Illinois, 

Indiana, Wisconsin, and Michigan. 

Its original inhabitants, the Pottawattomie Indians, were 

followed in the early 19th century by Scotch, English, and Irish 

settlers. Boone County, of which Belvidere is the county seat, was 

named 'after Colonel Daniel Boone, first settler of Kentucky and leader 

in protecting the frontier against Indian attacks. Boone County was 

created in 1837, when it was split off from Winnebago County. It 

is 12 miles wide, 24 miles long, and has a total area of 283 square 

miles. 

, The county adjoins Winnebago County where Rockford, the second 

largest city in Illinois, is located. Rockford College is the closest 

college to Boone County. 

The largest ind~stry in the county is the ChrySler automobile 

plant, with some 4,000 employees. Other major employers are Green 

Giant food processors, White-Sunstrand. Machine Tools, Ipsen heat 

trading equipment, and CamCar Screw & Manufacturing Company. In 

addition, K.U. Farms employs a large numbe~ of people. The county's early 

settlers were primarily farmers, and farmers remain politically 

influential, as their land helpsto provide a healthy tax base for 

the county. 

L-__________ ............... _" . 
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The county's population is 30% black. In addition, the 

city of Belvidere, which has over half of the county's population, 

is 20% hispanic. The hispanics are largely migrant workers, many 

of whom work for Green Giant. 

It is considered a highly conservative, Republican community. 

The county is run by a county board which employs an appointed 

administrative coordinator. 

The Boone County Bar Association boasts 28 members of whom 

only 5 accept appointed counsel cases. In 1979, 6.6% of the 

population was below the poverty level. In 1981, 10.1 percent of 

the workers were unemployed. There were 1526 reported index 

crimes in 1981, and the population density (population per square 

mile) was 101.5 in 1980. 

___________ ~ ____ ~ __ ~ __ ~,~·~1~ __________ ~ ______ ~~ ____________________ ___ 
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The Criminal Justice System 

Criminal Court Caseloads 

Because of the rura • I nature of th~s county, the severity of 

crime differs somewhat rom a • f th t found ~n the city.. According to 

cr~mes are driving under the influence one informant, the most frequent • 

of alcohol, burlary, drug offenses, battery, and theft. 

In general, the criminal court caseload is very small. 

criminal filings for recent years have been as follows: 

Felonies 101 

Misdemeanors 538 

1981 

130 

594 

1982 

83 

370 

The 

Even these figUres are infla~ed, since each charge is generally 

h ' ur initially because the counted as a separate case. ,T 1S may occ 

police file the initial charges separately. However, separate 

charges may be consolidated into one information for each incident 

after the preliminary hearing stage. 

The Courts 

Illinois has only three levels of courts: Supreme, Appellate, 

and Circuit. The Circuit Courts have original jurisdiction over 

so that both felonies and misdemeanors are heard in most matters, 

the Circuit Courts. The courts in Boone County are part of the 

, , 1 Cl.'rcu~t of Illl.'nois which also includes Winnebago 17th Judl.cu. • 

county. 

There are two categories of judges in the Circuit Courts: 

't 'd es Both categories have the circuit judges and aSSOC1a e JU g • 

full jurisdiction conferred on the Circuit Court~ however, the 

Supreme Court, by, ~~ule, provides for the matters to be assigned 
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to associate judges. 

All administrative authority over the Illinois courts is vested 

·in the Illinois Supreme Court, which is the state's court of last 

resort. Circuit Court Judges and associate judges must meet the same 

qualifications as 5upreme Court Jud.ges. 

The Circuit Court Judge in Boone County received a salary 

of $60,000 in 1982, and the salary was slated to increase to 

$65,500 in July of 1983. All but $500 of the judge's 1982 salary 

was paid by the state. 

The Criminal Justice Process 

The flow of a felony case in this jurisdiction is as follows. 

Defendants who are in custody are brought to court either the day 

of their arrest or the following day unless it is a week-end. The 

first court appearance is called a Presentment. 

At the Presentment, the Circuit Court judge will assess the 

defendant's eligibility for appointed counsel, inform the defendant 

of the charges against him and the potential penalties, and set bond. 

The defendant is not required to plead until after there has 

been a preliminary hearing, which will be set for 1 to 2 weeks after 

the Presentment. 

Counsel is appointed on the day of the Presentment. 

Immediately after the Preliminary Hearing is held, assuming 

that probable cause to proceed has been found, there will be an 

Arraignment. According to one informant, preliminary hearings are 

seldom waived in this county. 
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The next date in a felony case may be a "status" date to 

ascertain whether motions have been filed and whether discovery 

has been answered. Next, there will be a date set to hear motions, 

and finally, a trial date will be set. 

'l'he Circuit Judge hears preliminary hearings and misdemeanor 

arraignments every Friday. 

In misdemeanor cases, the first appearance is an Arraignment. 

The defendant may waive a jury at the first court date before counsel 

has been appointed. It was reported that most defendants have no 

counsel in misdemeanor cases, par~icularly when the State's Attorney 

says at arraignment that the prosecution will not be seeking a jail 

sentence. The State's Attorney's input is requested by the judge 

in misdemeanor cases as to whether or not counsel should be appointed. 

The Judge will ask the State whether or not they are seeking a jail 

sentence prior to appointing counsel. 

Two weeks after the misdemeanor arraignme.nt, there will be a 

pretrial conference. The purpose of this conference is to resolve 

the case without a trial. All pretrial motions must be filed by 

that date, and plea offers must be accepted by the defendant by 

that date. The defendant will not be given the opportunity to 

accept the deal once the case is set for a jury trial. 

The judges do not directly participa.te in plea bargaining. 

The State's Attorney will present the plea negotiation results at 

a status hearing, and the judge will state at that time whether 

he accepts or rejects the agreement. The judge, if he accepts the 

agreement, may require some additional conditions of probation, such 

as repayment of attorney's fees. 
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The Prosee-,ution 

The Boone County State's Attorney is an elected official. 
The 

head of th~ State's Attorney's office is de facto full-time, although 

this is not required by law. 

The State's Attorney is assisted by 1 full-time prosecutor to 

handle misdeme&lOrS and also by the Assistant City Attorney who handles 

traffic violations on a full-t1'me bas1's. Th 
e head of the office handles 

all of the felonies. 

certified to assist 
He is also assisted by a law student who is 

under Rule 711 of the Illinois Supreme Court. 

Since Boone County is a county of 30,000 populat~on or less, by 

statute, t~e State's Attorney's salary is set at $36,000 (counti~s of 

over 30,JOO have full-time prosecutors who receive $50,500). 
Two-

thirds of the prosecutor's 1 
sa ary are paid by the state, and one-third, 

by the county. 

With respect to SUpport staff, the office has 2 secretaries, but 

no investigators, as they use the pol~ce to d ' 
• con uct 1nvestigations. 

The State's Attorney does not consider this a career position, 

since it is limited l' th umb 
n e n er of four-year terms that one indi-

vidual may serve. 

The State's Attorney's jurisdiction is limited to cases 

occurring in Boone County. This office prosecutes' cases in both 

felony and misdemeanor cases, since Illinois has a unified court system. 

The prosecutor's office budget is submitted directly to the 

Finance Committee of the County Board, d' 
an 1S entirely separate from 

the court's budget. 
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The Indigent Defense system 

The Boone County Indigent Defense System ~ An overview 

This rural, Illinois county employs a "judge-centered," ad 

hoc, ~r random assigned counsel approach. The judge controls the 

selection and appointment of assigned counsel, determines the de

fendants. financial eligibility for appointed counsel services, 

reviews attorney fee petitions and detennines the amo"nt of fees 

that will be paid in each case, prepares the budget ~equest for 

7 

the assigned counsel appropriation, and administers the assigned 

counsel budget. By virtue of making almost all attorney appoint

ments, the Resident Circuit Judge controls the number of appointments 

(the assigned counsel caseload) received by each attorney who has 

The 
requested to have his name placed on the appointment l~st. 

new jl~dge appears to attempt t.o appoint the attorneys in rotation ~ 
. t 1983, there appears to have been no effort to 

however, pr10r 0 

make the appointments in ~otation. 

The existing Illinois law does not provide for specific fee 

levelsz it simply requires that the fees be "reasonable" lIll. 

Rev. stat., 1980 Supp.,ch. 38 §113~3tcl). Moreover, there is no 

local fee schedule for Boone county. 

AS a result, the amounts awarded are a matter of discretion 

by the individual judges. The Circuit Judge and the As~nciate 

Judge do not pay the same rates, nor do they cut fees to the same 
I 

extent. The attorneys wh~ receive indigent appointments have 

In 
varying perceptions regarding the rates that they receive. 

addition, appointed counsel do not all submit their bills in the 

same fashion __ some request a specific dollar amount, while others 

The only thing that the law, the judges, and the lawyers all 
do not. 
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appear to agree upon is that the rates which had been established in 

, ...... ., maxJ.llla of $20/hour in-the Illinois legislation prior to 1979 ~ e ' 

court and $30/hour out of court, were unreasonable in light of the 

costs of running a law office today. Wh en a judge from an adjoining 

county is brought over to fill in, he is likely to pay a different 

rate from either Boone County judge. 

There is no monitoring of attorney performance in this juris

diction, other than in an informal way by the judges before whom 

the ~ttorneys appear. No training is provided, and no back~up 

services such as access to research or investigatio~ are available. 

No access to attorneys is available prior to the first court 

appearance. However, with some exceptions,.most of the attorneys 

on the appointment list ,ic establish prompt contact with their 

c1ients after the court appearance,. which generally takes place 

within a day of arrest. Re t por s regarding the giving of Miranda 

warnings by the police vary, and there is some evidence that they 

are not always given in a timely manner. I n any event, there seem 

to be a high rate of confessions made before defendants are brought 

to court. 

The major shortcomings of this sytem appear to be the lack 

of any centralized administration for indigent defense services and 

the fact that, because there is no single indigent defense entity, 

the jurisdiction lacks an advocate f d f d or e en ants' rights. There 

are no checks upon police abuses, there is no law reform activity, and 

there is no counterbalance to the t' ac ~ons of the state's attorney or 

the court. erm~nat~on 0 an attorney from There is no procedure for t . , f 

~ncompetence; any attorney who wishes may the assigned counsel list for ' 

receiv.e court appointments. 

-----~---.--.-. _. 
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Excessive judicial control gives the appearance, if not the 

reality, of discouraging lawyers from taking substitutions of judge, 

filing pretrial motions, conducting investigations, and going to 

trial. Although in gene~al the performance of appointed counsel 

appears to be adequate, this do~s not seem to hold true for all of 

the lawyers. In other words, there are no quality controls in the 

system, so·that there is no uniformity in the quality of services 

provided. To say the least, there are no incentives built into 

the fees -- not only are the rates uncertain, but attorneys never 

know whether their fees will be cut if they work harder and put in 

additional·hours. When attorneys build up a sufficient clientele 

and have deveioped expertise, they tend to remove their names from 

the appointment list •.. 

Finally, the present system lacks fiscal controls. Th~ county 

Board must pay the cost of assigned counsel no matter what the 

original appropriation. At the time of the site visit, assigned 

counsel costs were runnin~ well over budget, ano it was clear that 

there would be a substantial cost overrun. 

Financial Eligibility and Recoupment 

As in all other aspects of Boone County's indigent defense 

system, the court controls the determination of eligibility and 

recoupment, and has total discretion. There are no formal eligibility 

criteria or guidelines. Determination of eligibility for appointment 

of counsel takes place before the judge at the firpt court appearance. 

Boone County has recently begun to require recoupment in full 

or in part. Since 1983 was the first year that recoupment had been 

imposed, no figures were available regarding the amounts collected or 
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how those monies were expended. 

In assessing eligibility, the court requires the defendant to 

fill out an Affidavit of Assets and Liabilities. The test ~ployed 

to determine elibility is ~eft to the discretion of the individual 

judge. It was estimated by the court that 30% to 40% of all felony 

defendants are indigent and receive appointed counsel. Figures ~how 

thalt, over a 5 year period, 69.% of felony defendants having lawyers 

wel:e represented by appointed counsel and 23% of misdemeanor defen ... 

dants having lawyers had appointed counsel. The study did not pro~ 

vide any data on the percentage of defendants having no counsel in 

felony cases. 

The Affidavit is completed only if, after oral questioning, 

the judge believes that the defendant cannot afford a lawyer. The 

judge asks the defendant whether or not he has a car and tries to 

anticipate what kind of case it is. He often asks the defendant to 

try and hire an attorney and to come back and ask for appointment if 

he is unable to retain one. 

In assessing whether or not the defendant has sufficient funds 

to retain a lawyer, the judge may consider the cost of retaining 

private counsel in a similar case. For example, for a case of 

driving with a revoked license, it was estimated that private counsel 

would charge about $200, while a rape case would cost several thou

sand dollars. 

Timing of Case Entry by Appointed Counsel 

There are no lawyers available for indigent defendants at 

pre-indictment line~ups or interrogations. The police do not em

ploy a list or contact attorneys for defendants. 
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] As previously noted, counsel is appointed ~n the day of Pre-

] sentment, the defendant's first court appearance, which is generally 

within a day or two of the defendant's arrest. Most of the de fen-

JI 
dants who were interviewed reported that they had met with th~ir 

attorney within 48 hours of arrest. However, some defendants were 

n 'l~t interviewed in the jail, altho~gh they were being held in custody, 

i) J 
but in the courthouse, and one individual, who was incarcerated prior 

to seeing his lawyer, did not meet his appointed lawyer until 6 days 

il .'"1 
'i 
U 

after his first court appearance. 

Selection and Assignment of Appointed Counsel 

11 .1 
Counsel are appointed by whatever judge happens to be presiding 

at the first court appearanc,e. The judge will appoint one of the 

~l ,I 

'I 
J. 

5 attorneys who has volunteered to accept appointed cases. 

U 
The 5 local attorneys are used exclusively for most appointed 

cases. However, when there is a serious murder case, the judge may 

II bring in another lawyer from the Roc'kford 8.rea. 

The new Resident Circuit Judge, who took office in 1983, indicated 

n that he appoints c,ounsel in rotation. On the other hand, the computer 

print-out of payments made to assigned counsel in 1ge2 showed payments 

ij to 9 attorneys. The number of appointments per attorney ranged from 

0 
one to seventeen. 'I'ha second lowest number of appointments was four, 

and two attorneys from one family received eight apiece. Thus, while 

U 
the present Resident Judge may appoint in rotation, previous judges did 

not do so. In addition, it was reported that when one of the other 

I judges makes the appointment, a rotational system is not used. 

The two Boone County judges differed in their approach to 

I assignment. One stated that all attorneys on the list are considered 

I 
qualified by'him to handle any type of case, whether felony or misdemeanor. 



---~- ~~-- -~-

. ><, 
.' i 
r 

I 
I 
f 
I 

[, 

[ 

[ 

[ 

r 
[ 

[ 

[ 

[ 

[ 

[ 

[ 

[ 

E 

The other local judge reported that he skipped over a particular 

attorney's name when it came time to appoint on a felony case. 

No attorneys had ever been excluded from the appointment list. 

One of the judges observed that to do so would be "embarrassing." 

GenerallYr the defendant is given no voice in the selection 

of his lawyer. However, if he objects vociferously to the appoint~ 

ment of a given attorney, the judge ~y go to the next. name on the 

list. 

Assigned Counsel Fees 

1. Amount and Type of Fee Structure. Under the previous law 

in Illinois, the fees allowed were quite specific. Appointed coun

sel were to receive $30/hour for in-court time and $20/hour for out

of-court" time with maxima of $150 for misdemeanors and .$1,000 for 

felony cases.' However, the statute was subsequently amended to 

state simply that the fees paid to assigned counsel must be "reason-

able." 

When 

two Boone 

questioned about the rates being currently paid, the 

County judg~S differed in what they allowed. One paid 

$40/hour for in-court and $30/hour for out-of-court time, while 

the other gave $40/hour for time spent both in and out of court. 
" . 

The judges also differed regarding whether or not they cut fee 

requests. One judge stated that he never cuts hours or disallows 

any activity, while the other stated that hours were cut when the 

judge felt that the number of hours requested was unreasonable. 

One The lawye,rs! per.ceptions of the fees allowed varied. 

lawyer r.equests $3Q/hour for botb in and out of court work. 

attorney requests $40/hour for both in and out of court wo~k. 

Another 
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] 
third attorney reported that he never requests a specific hourly 

rate in submitting fee requests, but had observed that the hourly 

rate he generally received came to $25/hour. And a fourth attorney 

stated that he believed the rates to be $40/hour in-court and $30 out 

;~J :1 
J 

of court. One of the judges commented that he would prefer that the 

attorneys did not request a specific amount, because it "looks funny" 

if he cuts the amount in those cases. 

2. Adequacy of Fees. With respect to the comparability of 
, ~ 

appointed counsel and private attorney fees, it was estimated by 

Q.l 1 

court officials" that the fees paid were approximately one-half of 

what the attorneys would receive in private practice. 

One of the attorneys interviewed complained that when ~ou have 

put a lot of hours into a case, the judge is more likely to cut the 

fee request. As a result, that lawyer felt inhibited about conducting 

thorough investigations in his appointed cases. He estimated. that he 

received an average of $100 for an average misdemeanor appointment 

and $350 for an average felony appointment. 

With regard to the availability of funds in the county to 

adequately compensate assigned counsel, the court responded that the 

r.eality is that whatever the judge requests for that purpose gets paid. 

Members of the private bar indicated that prevailing local rates 

I 
for fees in private practice ranged from $60 to $SO/hour. Office 

overhead costs ranged from $11 to $30/hour. 

I 
It was generally agreed that, while fees were still low, they 

had increased from previous years. In response to queries about the 

I reasons for the increased fees, interviewees attributed the increase 

to several factors: 1) the Bar Associated had taken some initiative in 

I 
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a fee increase, 2) the legistlation had approaching the judges about 

hourly and maximum rates were removed changed so that the previous 

Case law had criticized low fee awards; from the legislation; 3) new 

signific~tly, 4) some younger judges had come on and, perhaps most 

experience in private practice who realized the bench having recent 

for office overhead, much less the lawyers' that $20/hour barely paid 

time. 

3. Processing of Fee Vouchers. 

processing fee requests is as follows. 

The procedure for filing and 

First, the attorney submits 

his or her bill to the office of the Circuit Clerk. The Clerk's 

1 f these bills in the Judge's box. When office puts al 0 

Clerk's office, he goes through each bill the Judge comes into the 

and either approves or modifies the bill. 

Order that the approved amount be paid. 

The Judge then signs an 

then makes a file copy and attaches the The Clerk's office 

h ' h is transmitted to the Treasurer. court's Order to a Claim Form w 1C 

The Treasurer's office subm1ts t e , h claims to the Claims Committee of 

the County Board. Once the Claims Committee approves them, the 

f 11 county board for approval. claims are submitted to the u 

The County Board meets once each month. Attorneys generally 

meetings and submit their vouchers shortly know the dates of these 

before the meetings. 

, office brings the Once the bills are approved, the Treasurer s 

County Clerk's office, where it is entered into the claim to the 

Budget Book. Checks are cut shortly a ter f the Board's meeting. For 

~f a bill is submitted shortly before a Board meeting taking example, ... 

place on May 26th, an attorney may receive a check by June 3rd. 

ever, if the voucher is submitted after ~he Board's meeting, the 

How-
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lawyer would have to ",?ait until the following month to.be paid. 

There is no penalty assessed against a lawyer, other than waiting, 

for filing a late claim. 

Training, Investigation, and Supporting Services 

.16 

Access ~o e~perts and supporting services for appointed Counsel 

---__ .. __ •• v ...... _. 

is virtually non-existent in Boone County. There is no training for 

assigned counsel that is available at no or. at little cost, nor does the 

County pay for assigned counsel to receive any continuing legal education • 

There are no back-up services, such as research banks, assistance 

or advice in case handling, or any other support services. Although 

Illinois h~s a State Appellate Defender's office, there are no regu

lar services from that office to bring assigned counsel up to date 

on the law. 

Assigned Counsel have access to the law library in the Boone 

County Courthouse. However, the courthouse has no federal case law, 

nor does it subscribe to the U.S. Law Week or the Criminal Law Reporter 

to provide recent federal court decisions. When ati:oJ:'neys wish to 

delve into U.S. Supreme Court decisions, they must travel to Rockford 

or Chicago. 

The services of investigators and social workers are not avail-

able, inasmuch as there is no staff back-up for assigned counsel, and 

the courts do not authorize reimbursement for such assistance. Accord-

ing to the court, no one has ever requested payment for investigative 

services. According to the attorneys, payment would not be authorized 

by the court if such a request were made. However, the services of a 

psychiatrist were granted in some cases if prior approval had been 

given by the Court. Attorneys interviewed stated that investigative 

support services were badly needed for appointed counsel. 
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Continuity of Representation 

For the most part, it appears that Boone County appointed coun-

sel employ continuity of representation in that a single attorney 

represents a given defendant from the commencement of proceedings 

through the sentencing stage. While the research team did observe 

in the court's records some instances where several attorneys 

appeared for a given defendant at different stages of a case, 

interviewees stated that such a circumstance was uncommon. 

The Cost of Assi ned Counsel Services and Fiscal Accountabilit 

1. Costs. 
For the fiscal year ending November 30, 1982, a 

-
total of $21,000 was appropriated by Boone.County for assigned 

counsel fees. However, ~ total of $35,704.16 was actually expended, 

a cost overrun of some $14,704. Those funds are allocated in a 

di " line item entitled, "Relief: Legal Services for In gents. 

In addition, some $1,999.80 was allocated for "Indigent Families;" 

a portion of this sum was used to pay for expert witness fees use<i: 

by appointed counsel. Another cost of assigned counsel is that of 
This 

transcripts of the preliminary hearing and of pretrial motions. 

cost if found under the line item for Court Reporters rather than 

included in the allocation for Legal Services for Indigents. 

d amounts weT.e increased to $30,000 for 
In 1983, the budgete " 

to Indigents and $3,000 for "Indigent Families." 
Legal Services ." 

The total county budget for fiscal 1983 is $6.37 million, 

of which $1.89 million' is composed of General Fund monies. 

Other direct costs of the assigned counsel· system include the 

cost of processing attorney claims and bookkeeping. 
The Court 

d i that office consumes about 
Clerk 'stated that each claim processe n 

That involves sending the att.orney claims form to the 
5 minutes. 
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County Clerk and attaching the court's Order. The Clerk must also 

phone the attorneys to inform them of their appointment and send 

them the Notice of Appointment and Complaint. In addition, there 

is some time spent by the J';"dge in i • rev ewing the attorney claims 

and deciding upon the amount of fees to be paid in each case. 

There is some bookkeeping time expended in the Treasurer's 

office, where all of the expenditures are entered into the county's 

books. Apart from the Treasurer, all of the bookkeeping for the 

assigned counsel system is done by the County Clerk. This consists 

of entering into the ledger th\~ name of each payee, the date, and 

the amount. The Clerk also mails the assigned counsel fee checks 

out and pays the postage. 

18 

There are no full-time 1 f h personne 0 t e assigned counsel system 

J owever, t e ourt Clerk, County Clerk, who are county emplouees. H h C 

Judges, and Treasurer's office do receive fringe benefits as county 

employees. 

Whatever costs there are for recoupment are incurred by the 

Circuit Clerk's office which is in charge of collecting the fees. 

2. Fiscal Accountability. The budgetary approach employed 

is an incremental rather than zero-based budgeting. In other words, 

assessment 0 t. e numbers or types there is no attempt to make an f h 

of criminal cases or to attach a dollar figure to the caseload. In-

stead, each department head submits a proposed budget based upon the 

budget of the previous year. 

The Circuit Judge is considered a department head for purposes 

of assessing indigent defense costs, and is required to complete 

budget request forms which include a I-page narrdtive and to make 

any necessary oral presentations before the County Board to defend 
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his budget. 

There are no fiscal controls upon these expenditures, because the 

County Board is obligated to pay assigned counsel bills regardless of 

how much was appropriated. As of May, 1983, 87.6% of the sum appro-

d o defense in 1983 had been expen,ded with half of priated for in 1gent 

the fiscal year left to run. In the event of an over-expenditure, 

the Department Head, in this case, the judge, would, in coordination 

with the Administrative Coordinator's office, request the appropriate 

The committee of the County Board to allocate additional funds. 

source(s) of those funds would be assessed by the Administrator. 

The Administrator's office maintains no statistics with 'regard 

to cost per case or cost per capita for appointed counsel fees, nor 

does it attempt to project the cost of indigent defense by using the 

crime rate. 

The Chairman of the County Board was interviewed about the likely 

di d f ' costs He responded that causes for the increase of in gent e ense • 

01 the amount of crime, the seriousness of the factors were primar1 y 

all factors over which the Board crimes committed, and the economy --

had no control. He thought that the judges had "some" control, however 

discretion t o set assigned counsel fees and in that they had the sole 

to establish criteria for defendant eligibility. He did not believe 

that a significant percentage of the cost of appointed counsel was 

received by the county through recoupment. 
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Local Perspectives of the Ad Hoc Appointment Approach in Boone CouI!!:Y 

Interviews with a variety of actors in the Boone County system 

resulted in a significant amount of criticism. In addition, a number 

of sugsestions were made for improvements in the system.' 

1. County Board. There was implied criticism in some of'the 

suggestions made by county ,board members for improvements. It was 

suggested that the system could be improved by having different 

a~torneys handle the more severe cases so that there would be the 

most competent representation, and that those attorneys could then 

be paid at a higher rate. There was concern expressed over the 

lack of predictability of costs, and the thought was expressed that, 

with the current over-expenditure of the assigned counsel budget, 

the county mhould be able to hire a good public defender for the 

same amount. It was also urged that the courts could cut costs 

by more aggressive effort~ to screen defendants for indigency. 

The Chairman of the County Board was asked about the'process of 
changing the type of indigent defense system. He noted that he had 

recommended last year that the county study the possibility of going 

to a public defender system. He responded that the type of indigent 

defense system employed would be a joint decision between the judge, 

the State's Attorney, and the County Board. He would be opposed to 

a multi-county approach, since that lowers the visibility of the 

county. However, it appears to be acknowledged that the judges have 

control over the means of providing defense services. For example, 

he noted that when the bar association wanted to increase its hourly 

rates, the approached the judges and not the county board. 

.. ,. ,---------------- -_. -----------~----------~~--~~----~--~----
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2. The Court. to the views expressed by the County Contrary 
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h a public defender system would be more Board, the judge thought t at 

h present assigned counsel approach. costly than t e 
The judge thought 

resulted from having the attorneys bear the that cost savings 
costs of 

overhead. felt that the existing system was workable beThe judge 

all of the attorneys in this small county, cause he is familiar with 

do fight hard for the clients. and he also felt that the attorneys 
He 

h be more likely to have jury trials thought that assigned counsel mig t 

i t he county pays for it'. ~t's free to them, s nce because ... 
In general, 

the ways that assigned and retained he didn't see much difference in 

h experienced criminal lawyers now counsel handle cases, althoug some 

refuse t9 accept appointed cases. 

d 1 B The J" udge 's views were 3. The State's Attorney an~ tle are , 

the State's Attorney and with other contradicted in interviews with 

lawyers in Boone County. 

One interviewee pointed out a gross abuse of the present 

He stated that a former judge had threatened an attorney system. 

substitution of judge with taking his name off of who requested a 

the appointment list. di tly related Such judicial interference rec 

cases is a clear indication of problems inherent to the handling of 

in the practice of having the trial judge make the appointment of 

counsel for an indigent'defendant. 

to the use of experts by appointed counsel, it was With regard 

tend to use the "old standby" pointed out that assigned counsel 

h State can refute. psychiatrists whose testimony t e 

1 t end to obtain psychiatrists hand, retained counse 

On t~e other 

with better 

reputations. However, neither assigned nor retained counsel seem 
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to obtain other types of experts to contravene the State's testimony 

on laboratory tests. 

With respect to motion practice, it was observed that retained 

counsel are more likely to file them because they know that they will 

receive full payment; however, they are also more likely to go to a 

hearing on a frivolous motion to suppress. 

An attorney who had recently removed his name from the appoint

ment list was asked why. He responded that one judge had cut his 

fee r~quests so badly that the effective fee was down to $13/hour, 

which is the cost of his overhead. As a result, not only did he 

receive no compensation for his time, but he had to let the matters 

of other fee-paying clients slide, and this was hurting his ability 

to build a practice. This attorney also stated that he feared going 

to trial lest the judge cut his fee for doing so. He also complained 

that the judiciary discourages the filing of motions for indigent 

defendants, and treat counsel differently when they are representing 

indigents because they are paying. This type of pressure, according 

to the lawyer, may discourage the filing of motions, especially 

since the judges won't pay for what they consider "frivolous" motions. 

Another lawyer pointed out an additional defect inherent in the 

present system. Some judges are known to PAY appointed counsel at 

higher rates than others. However, when one judge came on the bench 

and the lawyers had no knowledge of how he would sentence because he 

had never heard a criminal trial, some of the lawyers wanted to re-

quest a substitution of judge for the sake of their clients. Eowever, 

those who did so would be penalized, because the other judge did not 

pay as well. Thus, the lack of uniformity in the way that judges 
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compensate counsel produces a tendency to sacrifice the interests of 

indigent defendants. 

Lack of monitoring of assigned counsel and the lack of sanctions 

It for inadequate performance was one of the defects complained of. 

was alleged that, even when the judges know that an attorney is not 

performing effectively, they do not remove attorneys from the pan7l. 

One of the attorneys interviewed charged that some assigned counsel 

are not doing a good job either in court or in communicating with 

their clients. For example, he stated that one of the older attorneys 

makes his clients sit in jail a long time, and the judges are aware 

of it, and that one attorney hadn't seen his client for a whole month' 

while the client languished in jail. He alleged that there, is not as 

in the appointed cases, and that, from the attormuch client contact 

h . il you can see that no one has been up to see ney register in t e Ja , 

the appointed cases. 

One of the lawyers delivetedan eloquent soliliquy on the problems 

with handling appointed counsel cases. He was considering removing 

his name from the list now that his civil practice had picked up be-

cause "that is where my future lies in this community." 

you can't build a clientele from court-appointed work. 

He noted that 

When he does 

work for banks, they aren't happy about his representation of indigent 

defendants. The appointed counsel cases require immediate atte~tion, 

which causes other work to be put off, and the private clients tend to 

suffer as a result. 

Several of the attorneys interviewed said that they would prefer 

a public defender system, even though they received appointed counsel 

fees. One of the older attorneys said that the county could use one 

full-time and one part-time public defender to serve the county'S 
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needs. 
One attorney thought that, with the present system, cases 

that should be tried 1 d 
are p e out., Very few jury trials are taken 

by assigned counsel, although part of the 
reason is that the State's 

Attorney tends to offer excellent deals. 

Finally, a problem pointed out by the bar was that no counsel are 

available prior to court appointment. Th 
e result is that many defen-

dants confess before they ever get to court where counsel 
are appointed. 

If the police would call an attorney, di 
accor ng to one lawyer, it might 

make a difference. 

4. Clients. 
The defendants who were interviewed had varying 

opinions of the quality of assigned counsel. 

One defendant complained that his attorney was i never n when 
he phoned, and that, he had to wait il h 

unt e ¥as in court to get in 

touch with the attorney. H t t d h h 
e s a e t at is lawyer did not explain 

much of what was happening during the pendency of the case, that 

his lawyer was asleep at the it h d 
sw c ,an neither interview~d witnesses 

nor did street investigation of the case. H 
e reported that, in general, 

the reputation of assigned counsel was that they were no good, and no 

one would hire them, which was why they had to accept 
court appointments. 

He thought that there should be more screening of which lawyers could 

be selected for court appointments • • 

A second d~fendant said that his court-appointed lawyer had been 

very good. A third defendant thought'that his court-appointed lawyer 

had been somewhat vigorous, although he could have done more work in 

preparing the case. 
The lawyer had done no street investigation, nor 

had he interviewed witnesses. H 
owever, he reported that the reputation 

of assigned counsel in general was that they were "full of it," but 

.. .,; 
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ay for aren't very good. although a 

but that even the ones you 

better off with retained counsel. 
defendant is 

The lawyer did not 

his confession, but was able to get his 
file a motion to suppress 

25 

bond reduced. 

t hat the reputation of assigned counsel 
A fourth defendant said 

the fifth defendant interviewed 
in the area was terrible. However, 

P
erformance of his appointed lawyer, and 

was very contented with the 

beleived that the outcome was 
better than expected, although it was 

worse than the outcome for most 
people charged with the same crime. 

story and had taken enough time to 
The lawyer had listened to his 

He was accessible when the defendant tried to 
prepare the case. 

h his appointed counsel was 
The defendant thought t at make contact. 

this assessment was tempered by 
a "successful lawyer." However, 

counsel don't tell you anything, but 
his statement that assigned 

h" His lawyer did file 
about getting it over wit • 

are 

"only worried 
1 got him work release 

motions and got him released on bond, and a so, 

d b the probation department. 
which was suggeste Y 

official stated that most of the 
Corrections. A corrections 

attorneys on 

list at all. 

but that one shouldn't be on the 
the ~ist are super, 

He also observed that when the attorneys build up a 

1 r emove their names from 
clientele, they general y 

t he appointment list. 
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] ,_ f; Summary of Statistical Comparisons of Attorney Performance 

1 
.. .:~ 

The performance of the appointed attorneys and retained 

counsel were statistically compared. A detailed discussion of the 

JI 
data is presented in the following chapter. This section gives a 

brief summary of the statistical analyses of court records showing 

r 
'1t 
.~,-

/ 
rl~ 

d 

cases handled by both groups of attorneys. 
. 

In a combined analysis of felony and misdemeanor cases, there 

proved to be a number of statistically significant differences be-

, I ii', , 
< !l 

~t 
<.. 

tween the performance of appointed counsel and privately retained 

lawyers. The clients of retained counsel were more likely to be 

q released from custody prior to case disposition. Retained counsel 

were also more likely to obtain release from pretrial detention 

fl for clients who had been detained following the initial court 

appearance than were court-appointed lawyers. Retained cOllnsel 

U were more likely to go to trial than were assigned counsel as 

n 
opposed to accepting a pleaoargain. Retained counsel clients 

were less likely to receive a sentence of incarceration than were 

n assigned counsel clients, and more likely than assigned counsel 

clients to receive probation or some other alternative to incarceration. 

u 
the sentence was likely to be less severe than sentences meted out to 

When retained counsel clients did receive a sentence of incarceration, 

(} the clients of assigned counsel. 

On the other hand, assigned counsel were speedier in processing 

n cases, both from first appearance to case disposition and to sentencing. 

{l 
Assigned counsel also made more court appearances and were more likely 

to file pretrial motions in misdemeanor cases. 

n 
D 
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When felony cases were analyzed without the misdemeanors, 

d d retained counsel emerged. only three differences between assigne an 

th two groups of attorneys in The significant differences between e 

. i d by retained re o a) 'sontences of incarceration rece ve felony cases we. -

h t~an those received by assigned counsel counsel clients were sorter 

likely to be released clients; b) retained counsel clients were mo·re 

d c) retained counsel clients from custody prior to case disposition; an 

t he first court appearance were more who had been detained after 

released prior to case disposition. likely to be 

h d that retained counsel In summary, the felonies only analysis s owe 

hil assigned counsel assigned counsel in three respects, w e out-performed 

results than retained counsel in any respect. failed to achieve better 

O· f felonies and misdemeanors, .retained counsel In the combined analysis 

r elease, went to trial more, received did better in obtaining pre-trial 

and obtained shorter terms of incarcerfewer sentences of incarceration, 

ation. On the other hand,' for the combined felony and misdemeanor sam

ple, assigned counsel were speedier, made more court appearanc~s, and 

i I motions in misdemeanor cases. were more likely to file pretr a 

I 
I j 

I 
I 

I ! 
i 

i 
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I 
~I 
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CHAPTER II 

STATISTICAL ANALYSIS OF COURT DOCKE~ DATA IN BOONE COUNTY 

] ,-

Using data from the court files in Boone County, the following 

statistical comparison was made of performance by the ad hoc, or 

] 

1J -, 

randomly appointed lawyers, and privately retained counsel. The 

privately retained counsel were used as a "control group," i.e., a 

means of assessing the performance of the assigned counsel by provid-

-} ., 
,-I ., 
) 

ing a yardstick against which to measure them. 

In this study, a variety of indicators of attorney performance 

11 u .. 
were used as variables. They told the researchers about the amount 

of effort expended by the lawyers, the outcomes that the lawyers were 

~l ~ 
able to achieve for their clients, and how expeditiously the cases were 

H 
processed. For example, data were extracted about: the.attorney's 

ability to get the defendant out on bond; th~ method by which the case 

(I 
was resolved; if it was resolved by plea, whether the case was pled to 

a lesser crime than was originally charged; if it was resolved by trial, 

n whether or not there was an acquittal; the length and type of sentence 

received; whether or not pre-trial motions were filed; if they were 

n filed, how many and what types ~f motions; and how long it took to 

handle the cases from beginning to end. 

u The data that were collected about these variables were analyzed 

lJ 
within the framework of a statistical analysis of variance. A uni-

variate analysis of covariance was computed for each dependent varitlble. 

U 
1) Description of the Sample 

A random sample of 184 felonies and 192 misdemeanors was drawn 

IJ 
U 

from the court files in Boone County. Because 6f the limited number 

of crimes committed at this site, the sample was drawn from all fel-

ony and misdemeanor crime types • 

U 
A breakdown of the primary felony classes with which defendants 
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were charged is presented in Table 1. 

the type of counsel that disposed of them tases are grouped by 

of counsel initially associated with them. rather than by the type 

assigned counsel, and 14, Twelve defendants changed from retained to 

from assigned to retained representation. 

Table 1 

Felony Offense Type 

Frequency 
Assigned Counsel Retained Counsel 

Class 1 
Class 2 
Class 3 
Class 4 
Class X 
Murder 

Total 

3 
39 
41 
21 

5 
o 

109 

7 
12 
27 
28 

2 
o 

76 

offenses with which"the defendants The classes of mis.demeanor 

2 

of cases examined in this research are had been charged in the sample 

presented in Table 2. 

Table 2 

Class A 
Class B 
Class C 
Other 

Total 

Frequency 
Counsel . Retained Counsel ASSigned 

34 
o 
5 
o 

39 

126 
o 

27 
1 

154 

b1 3 shows that, after the rs Ta ... e fi t arraignment, defendants 

represented by ass igned counsel were most e y lik 1 to remain in jail, 

while defendants represented by retained counsel were most likely to 

be released on money bond. 
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Table 3 

Inltial Bond Status 

Frequeney 
ASSigned COIJ..nsel Retained CCII.lnsel 

Fel.,ny Misdemeanor Fel'ol''!y Misdemean';:.r 
M,;:,ney Bond C:5.0% (27) 36.S" (14) 67.5% (52) 82.6% ( 1 c:S) Jail 59.3 (64) 60.5 (23) 27.3 (21) 4.5 ( 7) Relea<;;;ed ·;:.n 
RecoQYli zal",ce 14.8 (16) 2.6 (1) 5.2 (4 ) 1.9 (3) Other 0.0 (0) 0.0 (0) 0.0 (0) .6 (1) No Il"l"Fo/N/A .g (1 ) 0.0 (0) 0.0 (0) 10;4 (16) 

At the time of case diSPOSition, fewer defendaYlts were in Jai 1 and more had beeYl t'e 1 eased 
recognizance. 

on Money bond, or 
Frequencies are presented in Table 4. 

their OWYl 

Table 4 

Bond Status at Time of 
Case Disoosition 

Frequency 
ASsigned COIJnsel 

FeloYlY MiSdemeanor 
Money e.::tYld 3121.9% (:55) 55.3~ (21) Jai 1 23.1 (25) 18.4 (7) Releasec on 
Rec.::.gni zance 25.0 (27) 26.3 C 10) Ot~e~' 0.0 (0) 0.0 (0) N,:. Inf.;:./N/A .9 (1) 0.0 (0) 

Retained Counsel 
Felony Misdemeanor 

92.2% (71) SS.1% ( 132) 
2.6 (2) 1.3 (2 ) 

5.2 (4) 2.6 ( ,,~) 
0.0 (0) .6 (1) 
0.0 (0) 10.4 (16) 

DOCket InformatIon also revealed the frequency of 
indictments and preliminary examinations for felony offenses. 
Of t~e 77 felony cases represented by retained co~nsel, 10.4% (8) 
were initiated by indictment. 2.8% of the felony cases 
~.ndled by aSSigned Counsel (3 of 108) origInated from an indictment. 
Pre1lmlnary hearings were held for 49.4~ of felony cases taken 
by retained Counsel (3S of 77) and 43.5% of the assIgned counsel felony cases (47 of 108). 

Catiterns of case disposition in Boone County are presented in 
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Table 5. 

Table 5 

~ethod of Disposition 
F~equency ~, 

Retained L,;1;:'I.mse. Assigned Counsel Ml'sdeMeano~ 
Felony Felony MisdeMeano~ 

Disn11SSal 
Plea 
Bench T~lal 
Jllt~Y T~ial 

'3.3~ 

82.4 
3.7 
3.7 

( 10) 
(8'3) 

(4) 

(4) 

23.7~ 

57.9 
10.:5 
0.0 

h various sanctions Frequencies of t e 
are presented in Table 6. 

Table 6 

('3) 
(22) 

(4) 
(0) 

imposed 

9.1~ (7) 21.3~ 

79.2 (61) 51.6 
9. 1 (7) 23.'3 
2.6 (2 ) 2.6 

in the jurisdiction 

(33) 
(80) 
(37) 

(1) 

Type of Sentence 

F~equency RetAined Counsel 
Assigned Counsel F lony MisdeMeano~ 

Defe~~ed Sentence 
F'i rle 
COI.ll·~t C';:'Sts 
P~~obat ion 
T 1 n,e Se~ved 
Inca~ce~at i,:.n 

Felony Misdemeano~ • 

8 
70 
6'3 
70 
32 
50 

4 
14 
21 

6 
12 
13 

6 35 
55 95 
:56 105 
52 24 
14 2 
21 13 

do not total numbe~.of (Nclte: F~eq'Jencu~s e mot~e than one type 
ui lty a't; tt~ial be~aus 

g . ned to a defendant.) asslg 

pleas plus numbe~ found 
of sentence was often 

f 1 on behalf of defendants, 
The activity 0 cOfui~:~ is presented in Table 7. the number of motions 

Table 7 

O f Motions Filed Total NI.1mbe~ 

as revealed by 

F~.quency Counsel 
1 RetAined 

Assigned Counse Felony Misderneanl:ll~ Felony MisdeM.ano~ 

121 15.7~ (17) 47.4~ (18) 24.7~ ( 1 '3) 80.0~ ( 124) 
1 28.7 (31) 42.1 (16) 20.8 (16) 15.5 (24) 

i== 23.1 (25) 5.3 (2) 26.0 (20) 3 -:-.... ( 5) 

..:. 1'3.4 (21) 2.6 (1) 14.3 (11 ) 0.0 (IZI ) 

4 8.3 (9) 0.0 (0) 7.8 (6) 0.0 (0) 

5 1.'3 (2) 2.6 (1) 5.2 ( 4) 0.0 (0) 
6 ':Ir rn·:,re 2.7 (3) 0.0 (0) 1.3 (1) 0.0 ( 121) 
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5 
Information about the types of motions filed is presented in Table 8. 
Table 8 

Type of Motions Filed 

F~equency 

Assigned Counsel Retained Counsel 
Felony Misdemeano~ Felony Misdemeanor 

Redl-tce Be.nd 
Dismlss 
SIJcpt~ess 

Oiscove~y 

53 
10 
33 
76 

14 
36 
37 
31 

20 
18 
27 
49 

Attorney activity as reflected in the number of court appearances i~ presented in Table 9. 

Table 9 

"'lImbe~ of" Attorney Appea~anc.s 
F~equ.ncy 

ASSigned Counsel Retained COIJnsel Felony Mi~d.meanor Felony Mlsdemeanol" 
1 6.5~ (7) 21.1~ (8) 6.5" (5) 25.2% 2 13.0 (14) 36.8 (14) 13.0 ( 10) 41.3 .3 1:5.7 ( 17) 21.1 (8) 11.7 (9) 20.0 4 13.9 (15) 13.2 (:5) 13.0 (10) 5.2 S 8.3 (9) 2.6 (1) 18.2 (14) 3.9 6 17.6 (19) 2.6 (1) 14.3 (11 ) 1.9 7 5.6 (6) 0.0 (0) . 6.:5 (5) .6 a 10.2 (11 ) 0.0 (0) 3.9 (3) .6 9 1.9 (2) 0.0 (0) 3.$0 (3) 0.0 10 .::)~ rI1O~. 7.3 (8) 2.6 (1) 9.1 (7) 0.0 

The tables presented above represent the frequencies of given 

answers to the questions posed on the docket study instrument. In 

order to analyze those responses, two types of variables had to be 

created. 

The first type of variable created was the "dichotomous" variable. 

Dichotomous variables allow us to boil the issues down into two choices 

such as "yes" and "no." This allows the results to be expressed as 

1 
5 
6 

14 

(39) 

(64) 
(31) 

( S) 
(6) 

(3) 
(1) 

(1) 

( 0) 
(0) 
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fractions of 100%. Examples of the dichotomous variables depicted 

in the table below are: defendant detained in jail vs. defendant 

released from jail pending case disposition, and case dismissed vs. 

case not dismissed. 'In order to simplify the world for purposes of 

this analysis, several categories of responses may be collapsed, and 

instances where there were missing data are dropped from the analysis. 

The second type of variable created for the analysis is pre-

sent.ed as "interval level" data. These were created by making com-

putations of the data collected so that "intervals" such as the 

length of time between the defendant's first court date and the 

date of case disposition can, be compared. 

Frequencies of the dichotomous variables created from the 

court docket data are presented in Table 10. 

Table 10 

FreCjuency 
Retained Counsel 

Felony Mi~demetlnor 
Ass. i gned COl.lnse 1 

Felony Misdemeanor 

B.:;tl"ld Stat '.15 

at Tin,e of 
Case DiSPosition 
~in Jail 
-O'.1t .::of Jai 1 

Cha.nge in B.:;tnd 
Status frOM First 

59.8" (E.4) 
4121.2 (43) 

6e.5~ (23) 
39. 5 (l~i) 

27. 2~ (21) 5. 1~ ("7) 

72.8 (56) 94.9 (131) 

r 

1 
] 

]) 
. .t 

]J 

Jl 

if I ( 

g 

I 
I 
I 

A~peat'ance to 
OlsPosition 
-change--

was in Jail
now .:t'.lt 
-1'1'::0 chanoe-'"' 
was in j ... \il

st iII in 

Case OiSOOS1't' -. 101'1' 
a) disl'rlissal • 

-case disnlissed 
··'n·:.t d ism i used 

(38) 

(25) 

(1121) 
(98) 

78.2 (18) 

21.8 (5) 

25.7 (9) 
74.3 (26) 

b) tt'ial 
-case tried 
-case not tried 

7.4 (8) 
9'~. 6 ~ (1121121) 

11.4 (4) 
88.6 (31 ) 

c} trial VS. plea 
-olea ent~ed . 
-case tri~d 91.8 

.... ' 8.2 

:i2.s 
47.2 

e) trial out . 
-g'.li lty eome 
-not Duilt 87.5 - y , 12.:i 

f) trial outeol'rle 
-Q'Jilty of 
or' , ~glnal charge 

-9'.tllty of ' 
lesser ehtlrge 

g) I'rl·::ot i'::on9 1"i led 
-1"1 led n.::one 
-filed any 

14.3 

1:i.7 
84.3 

h) OVet'sll d 
-guilty isposition 
-not guilty 89.7 

Sel'",tence: 
a) incarcet'ation 

-yes 
-no 

~) type 
-1 l"lCarcarat ion 
-Ot'O:'bat 1':01'1 
-.:other 

10.3 

53.1 
46.9 

53.1 
38.5 
'8.4 

(89) 
(8) 

(47) 
(42) 

(7) 
(1) 

(6) 

(1) 

( 17) 
(91) 

(96) 
(11) 

(51) 
(45) 

(51) 
(37) 
(8) 

84.6 (22) 
1:i.4 (4) 

63.6 (14) 
36.4 (8) 

75.121 (3) 
2:i.e (1) 

66.6 (2) 

33.4 (1) 

47.4 (18) 
:i2.6 (2121) 

71.4 (25) 
28.6 (1121) 

52.121 (13) 
48.121 (12) 

52. III (13) 
8.121 (2) 

4121.121 (1121) 

7 

9121.4 (19) 7 1. 4 (5) 

9.6 (2) 28.6 

9. 1 (7) 
9121.9 (70) 

21. 9 (33) 
78.1 (118) 

11.7 (9) 

88.3 (68) 

87. 1 (61) 
12.9 (9) 

39.3 (24) 
6121.7 (37) 

88.9 
11.1 

(8) 
( 1 ) 

37.5 (3) 

25. 1 (38) 
74.9 (1l3) 

67.8 (80) 
32.2 (38) 

55.121 (44) 
45.121 (36) 

78.9 
21. 1 

(3121) 
(8) 

7121.121 (21) 

62.5 (5) 30.121 (9) 

24.7 (19) 
75.3 (58) 

89.6 (69) 
1121.4 (8) 

31.8 (&::2) 
68.1 (47) 

31.9 (22) 
53.6 (371 
14.5 (1121) 

2121.121 (31) 

8121.121 (124) 

72.8(11121) 
&::7. 2 (41) 

11. 9 (13) 
88.1 (96) 

11.9 ( 13) 
19.3 (&::1) 
68.8 (75) 

ITI 

__________________________________________ .:..... _____ -"" ________ ....... ~ _________ ~.:.__~":,.:.:~-:~::H~.-:IH1j:.~"'fA:"::'-:-:1 jli:' :' =':1~=':' :-=.~:-: .. :."~::'Fi=F= .. ~=-: .. :.'~~:~":;::=.r::;=--l--:~~.--~~-:-~=:-~~.'-~ .. _-.-= .• ~-_ ~ ~. __ _ ____ L 
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. ' • f agsigned and retained cO~'I"Isel ~n 
The mean performance 0 1 1 data wag obta1ned 1 

'ch interval- eve vcH'lables fe,r Wh1 t d 1'1"1 Table ll. 

the 

t 'e pt'esen e . 80,ol"le C.:II.ln y at 

Table 11 

Vat'iable 

Length of 
Incarc'~rat ion 
(t-ange) 

Nr.lmber of 
Motiong Filed 
'\t'ange) 

Mean of 
ASSlgned Counsel 

Fel.ony Misdemeanor 

21. 6 f110S. 

( 1-324) 
1 

(n/a) 

1.9 motions .74 
(0-8) (0-5) 

Number of 2.7 
~tto-ney A~oearances ~.1 aops. 
.... ".. ( 1-25) ( 1-11 ) (range) 

Days from 
First Appearance 
t.o Dis pos i t ion 
(range) 

Days from 
First Appearance 
to Sentencing 
(range) 

t:!Ol.3 84.8 days g 

(1-3~~) (1-174) 

93.4 days 72.8 
(1-355) _ <1-16;2) 

Mean ,,-,f 
Retained Counsel 

Felony Misdemeanor 

6. 1 mos. 
(1-48) 

1.2 
( 1-3) 

,:).:) 1.8 motions .~~ 
(0-6) (0-2) 

~.·1 acps. 
( 1-1~) 

2.3 
(1-8) 

111 .. 8 days 
(7-387) 

91.7 
( 14-376) 

129.8 days 86.8 
(7-417) (14--af.l) 

• 

2) Analyses of Covariance of the Differences in 
Performance of Assigned and Retained Counsel 
Controlling for Initial Bond Status and 
Whether Other Offenses Were Charged 

i) Covariates. In order to insure that the differences 

found reflected differences i~ attorney performance and not in the 

types of clients represented -by the,two groups of attorneys, the 

results were controlled for differences in the defendants. In the 

combined analysis of felony and misdemeanor cases, the results were 

controlled for the clients' initial bond status and the presence of 

mUltiple charges. The initial bond status was thought to be an 

indicator of the prior records of defendants. 

Table 12 displays the frequency distributions of those two 

variables which were used as covariates. 

Table 12 

C~se and Defendant Characteristics 

Frequency 

9 

Assigned Counsel Retained Counsel 
Fel,ony Misdernean.or Felony Misdemeanor 

!nitl.al E!':'nd Status 
8'::0 1"1 d ;:':5.0% (27) 36.8% (14) 67. 5 'Yo (5;:':) 8;:':.6% ( 1;:':8) Jail 59.3 (64) 60.5 (23) 27.3 (21) 4.5 (7) 
ROR 14.8 (16) 2.6 (1) 5.2 (4) 1.9 (3) No Info. .9 (1) 0.0 (0) 0.0 (0) 10.4 (16 ) 
Other Offenses Charged at 
Time clf At-rest 
Yes 13.1% (14) 36. 8 'Yo (14) 23. 4 'Yo (18) 23. 4 'Yo ( 118) N.::o 86.9 (93) 63.2 (24) 76.6 (59) 76.6 (36) 

I, 
I' I 
" I', 

j 
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ii) A~alyses. Sig~ifica~t differences between assig~ed 
a~d retained counsel in Boo~e County emerged for the following 

1) bond stat~s at time of case disoosition (F(1,685)=35.94,P d i meYis i .;)1"IS : 

.001 ) 2) 1 i \.(.el1.hOod of cha\"lge i~ bond status from first at't'ai gnment 

to tIme of case dlSpositiO\"l <F(1,17&)=4.19,P .042) 
3) likelihood a case would be, ,,"'eso lved by trial 

(F(1,&64)=7.11,O.008)1 4) 1ikerihood that a case would be resolved by plea vs. trial 

(F(1,479)=5.76,p .017)1 5) days from first ~rraignment to diSPosition 

(F(1,S47)=4.S7,P .02S) 6) days from first arraignment to sente\"lci\"l9 (F(1,44S)·7.49,P 

.006 ) 7) likelihOod of incarceration (F(1.4G1)s24.a6,p .001) 
8) Yll.lmber .::sf att.::srYley appearances in court (F(1,G71)=S.S7,P 

.019) 9) number of motions filed (F(1,671)·13.04,P .001) 
10) 11kelihOod of motions being filed (F(1,G73)=19.

42
,P 

.001 ) 11) sente\"lce severity (F(1.461)=18.13,P .001) 

Examination of means adJusted for the covari~tes reveals 
that cllents of retaiYled counsel are more 1 ikely to;:. be released 
before case dispositiO\"l tha~ are clients of assigned counsel 
(adJusted mea~s=1.9S and 1.79, respectively). Simil~rly, 
retai ned co":)I.lnsel are mOY'e likely to e:nange tne bO\"ld stat uS of 
theiY' clients, sue:h that those whO had been inca~e:erated at 
the time of first arY'aignment aY'e released from Jail before the 
time of case diSPosition, than aY'e assigned coun~el 
(adJ'.tsted means=1.19 and 1.29, respect ively). AdJusted 
nteaYlS also indicate that clients of retained counsel are 
more likely'to have their e:ases resolved by trial (than 
d isrollSS

ed 
.~r s~tt led by plea) (adJusted mea\"ls-1.81 and 1.90, 

respectively>. More specifie:ally, retained cou\"lsel apoear 
fIl.;:.re 1 i kely to take a case to trial rat.,.r than al"'range a plea, 
than assigned COl.ll"lsel (adJI~st.d means-1.23 .and 1.13, t'e$oec~tlvely). Cases taken by assig\"led e:ounsel move more QuiCkly, 
b.:.th frOf., fiY'st arY'aignrne\"lt t.::s disposition (adJusted mp-ClI.ns=86.67 

• 

..-,-- ---------
1 The coefficient of Y'egY'ession, indicating that there is some 

Y'el at 101"lsh i p betwee\"l the covariate (5) arid type .::sf attOt'~ey 
was 51Qnificant for all but the third- and fourth-listed 
val.'lables, tne 1 i~.el ihood that a e:ase would be resolved by f,l"'ial 
aYld the 11kelihOod that a case would be l"'esol ved by plea 'Is. 

tY'ial. 
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and 102. 16 days, ,,'espect i vel ') . 
senteYlcil'lg (adJusted means=8~ 0;n:n:Y'om flrst arY'aignment. t,:;. 
The adJusted means indicate t~at 1. 107.97 days, l"'espee:tively). 
are more likely to receive s t c lents.of assigl'led couYlsel 
means=1.53 and 1.77, respee:t~n ~n~es of.lne:are:eratio~ (adjusted 
the analysis of the variable ::mY ~, Th~S same finding emerges in 
and alteY'nat ive sentel'lces. The :~l' ln9 lnca,,'cerat iol'l, prc'bat ic.n 
o~ assigned e:ounsel a,,'e mO)"'e 1 ikel Ju:ted o1E~ans Y'eveal that cl ierlts 
11kely to receive probation OY' lt Y 

0 ~e lne:arcerated aYld less 
cllents .:of retained counsel <ada eY'natlve sentences thal'l the 
resoectively). Assi ned c Justed means=2.19 and 1.82, 
ap~eaY'ane:es ln courtgthan :~sel ~lso make more . 
means=3.81 and "7. 7.'" retiuned COIJnsel (adJusted 

~. ~ appeal"'ances re t· counsel appear to fl· 1 ,spec lvely). Assigl'led ( e 010re mot ions th· ., 
adjusted rneans=1.2S and 1 01 m. an l"'etalned counsel 

cOI~~sel also appear .more 11k 1 o;10n~, respectively). Assigned 
c.:o .. msel (a.dJusted means=l 66 e Yd 0:0 flle motions than retained 

This o,ai~ effe .... t l'S • h a~ 1. 47, respectively). 
.th - ,owever QU l·f' Wl the type of cY'ime with which'a a 1 led by an interae:tion 

(felony/misdemeanor) (F(1 673) 5 defendant was charged 
chat'ged, aSSigned and ret~ine =< .39, p • 0~Yctrgj.rtlll'Y 'felony is 
thelr lik~lihood of fill d e:~unsel dlffe~signifie:antly in 
.001> (adJusted m.am:;=l ~~ a ~ot 10n (1= (1,673) =10.81, P 
misdemeanoY' is charged • ~ ~n 1.75, respectively). If a 
to file MOt ions tMan a~. a~:~:~~d counsel are again MOI"e 1 i~.ely 
(adJusted means

a
l.50 and 1.20 ~: coun~el (F(1,G73)·32.9~,p .001) 

occurs because the diff ,sp.ctlvely).The i~teractl·on 
. erene:. bet wee . . cl~unsel lS Q"'eater for misd n asslgned and Y'etained emeanors than felonies. 

3> Summat"'y of Di ffe~'ene:es betwee'" " C';:1unsel " ... ssigYled and Retained 

Differences in the handling of: 

Felonies 

-bOl"ld status at the time of 
case disposition 

-likelihood of change in 
bO\"ld status 

-likelihood of Y'esolution 
by tr'lal 

-l~kelihood of resolution 
by plea 'Is. t t' i a 1 

-days f~.:;.m f it'st appeat'a~ce 
to case dispositl0n 

-da.ys from first aooearane:e 
t.::o ·sent ene: i 1'19 

-1 i kel . h _ 1. ood of incarceY'ation 
sentence severity 

-~uMber of Motions filed 

-n'.lmber of att ol-'ney 
appeat'aYle:es 

. . ----------

M i sdemeanol's 

~bond status at the time of 
case disposition 

-likelihood of change in 
bond status 

-likelihood of resolutioYl 
by trial 

-likelihood 0' resolution 
by plea vs. trial 

-days ft'o::om fit"'st appea~'.:u".ce 

to case disposition 
-days fl""'oM fl Y'st aopeat'ance 
to sentel"lciYl9' . 

-likelihood of incat·cet·atic.n 
-sentence sevel"i t y 
-n~mbe~ of motions filed 
-fl~kellhood of a motion beil'lo 

lIed -

-number of ci\ttot'ney 
. appearances 
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3) Analyses of Covariance of the Differences in 
Performance of Assigned and Retained Counsel 
for Felonies Only, Controlling For the Full 
Range of Covariates 
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f covariance was conducted of felonies A separate analysis 0 

alone because the researchers were able to obtain information on 

additional covariates for ,felony cases. In addition to the two 

control variables for defendant characteristics employed in the 

initial bond status and the presence of previous analysis, i.e., 

felony cases were also controlled for prior multiple charges, 

criminal records, sex, and race. 

Table 13 presents the frequency distr~bui) Covariates. 

of clients of assigned and retained tions of the characteristics 

counsel in Boone County. 

Table 13 

Case arid Defendant Chal"'acterist ics 
Frequency 

Coun's-l Retained Counsel Assigned ... 
Dl"'iol'" Convictions 
Yes 
No;) 

N.;) Inf.:.t~mat ion 

Sex: 
Ferl'lale 
Male 
No Infol"'mation 

Race: 
White 
Black 
Hisoanic 
No Information 

Initial Bond Status 
BOl"'Id 
Jail 
ROR 
!\Ie .. Inf6l~mat iOY'1 

Other Charges at Time of 
t h ,1 S Al~l~est: 

Yes 
No 

Mean Yeal'" or Birth 

50.9% 
38.0 
4.1 

10.2'" 
89.8 
0.0 

75.9'" 
3.7 
6.5 

13.'3 

25.0% 
59.3 
14.8 

.9 

13.1% 
86.9 

(55) 
(41) 
(12) 

(11) 
(97) 

(0) 

(82) 
(4), 
(7) 

( 15) 

(27) 
(64) 
(16) 
(1) 

(14) 
(93) 

1957 

48.1% (37) 
41~ 6 (3;::) 
10.4 (8) 

9.1% (7) 
89.6 (69) 

1.3 (1) 

80.5% (62) 
3.9 ( 3) 
2.6 (2 ) 

13.0 ( 10) 

67.51- (52) 
27.3 (21) 

C! ,;:. w .... (4 ) 

10.4 ( 16) 

23. 4'10 ( 16) 
76.6 (5'3) 

1952 
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ii) Rnalyses. Analyses l"eveal three variables fol'" which the 
type of attol"ney (assigned/retainedJexel"ts a statistically 
significant effect. These variables al"e: 

.001 ) 1) bond status at time of case disoosition 
(F(1,267)=12.68,p 

2) li~elihood of change in bond status fl"om time of first 
appeal"an,ce t.;) time of case dispOSition (FCl, 100)=6. 19, P .014) 

3) le~gth of incal"cel"ation (F(1,63)=6.16,p .016) 

AdJusted cell means indicate that clients of aSSigned counsel 
are more likely to be in Jail at the time of case disposition than 
the clients of retained counsel (adJusted means=1.77 and 1.96, 
respectively). Similarly, aSSigned counsel a~e less likely to 
have clients who were intially incal"cel"ated, l"eleased befol"e case 
dispOSition than are retained counsel (adJusted means=I.42 and 
1.10, respectively). Both these findings emerged in the 
above-reported analyses of covariance eonducted on both felonies 
and nlisdemeanors. There, the effects were found for' both fell~nies 
and m~sdemeanors, so it is no suprise that the'same effects 
should OCcur in an analYSis of felonies only. I~ this set of 
analyses, however, contrary to the finding of the analYSis .:af the 
combined felony and miSdemeanor data, the coeffiCients of 
regl"ession al"'e non-significant. There is no indication that 
differences in defendants repl"esented by the two types of 
attol"neys are rel~ted to the quality of rep~.sentation l"eceived. 

The thil"d difference between assigned and retained counsel, 
that l"'elating to length of incarceration, did not emerge in the 
above-l"eported analyses of both misdemeanors and felonies. The 
coefficient of regression is non-significant fol" this effect as 
well as the previ'::Ius two, but apparently, controlling fOt' the m.::.t~e 
extensive set of covariate. reduced the el"l"or variance 
suffiCiently for this effect to emerge. Clients of aSSigned 
Counsel who incur sentences of incarcel"ation receive signficantly 
longer sentences than clients of retained Counsel (adJusted 
meansz 34.2 and 2.2 months, respectively)~ 

The failure to find Significant differences fol" the extensive 
list of variables which emerged as signficant in the analyses 0;
the combined mlsdemeanor and felony data: likelihood of 
l"esolution by trial, days from first appearance to case disposition, 
days from first appeal"ance to setencing, likelihood of incarceration, 
setence severity, number of motions filed and number of attorney 
agpearances might suggest that these differences were a reflection 
of differences in the Clients of aSSigned and retained counsel. 
T~at is, wlth the mOl"e extensive list of coval"iates controllin6 
fol" these differences in defendants, these effects simply 
disapoeared. Anothel" possible explanation fOl""the failul"e to 
observe these effects is the reduced number of degl"ees of freedom 
aSSociated with the analYSis of only the felony cases. To 
ascertaln t~e the validity of this explanation, analyses of 
covariance contl"olling for only initial bond status and nUMber of 
offenses Charged were conducted fol" felony cases only for the 
seven variables which had significantly discriminated between 
tyoes of counsel in the analysis of combined felony and 
mlsdemeanor data but not in the analYSis of felony data. 
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These ana.yses . 1 -evealed th~ existence of significant 
d i ffe~''''1.l''lces '-Ie ee, I _ k tw ~ aS~l'gned and retained counsel for: 

likelihood of incarceration 
2) sentence severity 
3) days from first appearance 
4) days from first appearance 

tel d isposi t if:-n 
to sentencing 

riables the lack of a That is, for four of the seven va 'gne~ ~nd retained counsel in 
significant difference bet~:~ns~:s~ovariates cannot be ascribed t.::. 
the felony-only analyses W1 f freedom associated with the 
the reduced number o~ degreeslo k of a significant difference 
fel.::>nies-.:only analysls. . T~e d :~ th the morEl eKtensi va I ist of 
would appear to be a~soc1a e lonies-only analyses. That is, for 
covariates employed 1n.the fe as between assigned and retained 
these variables, ~he d1ffer~~c d felony and misdemeanor analyses 
C':OI.tnsel obset'ved ln t~e com f 1~-:' fferences in the clientele 
were actually reflect10ns 0 1. 

ted by assigned and reta1ned attorneys. 
repre~~~ three of the variables, however, 

1) likelihood of resolution at trial 
2) likelihood of filing a motion . 
3) number of attorney appearances 1n court 

l' 1 for initial bond the analyses of felonies only, control 1n
h

g on
d

y revealed no 
t ther offenses were c arge , 

statl..lS and wh-:, her 0 assi ned and retained cOI.tnsel. 
significant dlfferenc7s between eargthat the difference between 
F.::>t' these variabl'7s , 1 t would ~~~ felonies had not been 
assigl"led and reta1ned c~unsel th ' lusion of the misdemeanors il'"l 
particularly robust. Wltho~t e 1n: For these three variables 
the analYSiS, the '7f~ectsfd~~:P~::~: ~ovariates that eliminated 
it was not the add~t10~ ~ t between assigned and retained 
their ability to d1scrlM1na e, . s in the 
cOI..lnsel, it was the loss of the m1sdemea.nor case 
analyses. 
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CONCLUSION 

] il , 
~ 

To summarize, the difference between retained and assigned counsel 

performance was demonstrated in two sets of analyses. In the first 

] set, the entire sample of felonies. and mj,sdemeanors was analyzed to-

gether. This showed that retained counsel in Boone County excelled 

]1 over the ad hoc appointed counsel with respect to obtaining pre-trial 

release, the percentage of cases tried, and securing alternatives to 

II incarceration. On the other hand, assigned counsel were quicker to 

~1 1 

dispose of cases, made more court appearances, and engaged in more 

motion practice. 

:11 
When the misdemeanor cases were removed from the sample and 

control variables for such factors as prior record were also con-

'11 ii 
sidered, there were only two differences between retained and assigned 

counsel. Retained counsel did better in obtaining pre-trial release 

Ii 1 t1 
and in achieving shorter sentences of incarceration for their clients, 

[1 
while assigned counsel did not achieve any significantly better results 

for the felony cases. 

n For the first set of analyses, then, each group excelled in three 

different areas. Which group did better depends upon the weight that 

U 

~] 

one places upon each factor. Retained counsel did better in obtaining 

less jail time for their clients, both before and after the trial, 

by arranging for pre-trial release and securlng sentencing alternatives 

U 
to incarceration. They also spent extra effort by taking more cases to 

trial. ASSigned counsel also demonstrated extra effort by making pre-

U 
trial motions and appearing in court more often, and they also saved 

money for the court system by processing the cases quicker. 

U However, for the felony cases, retained counsel clearly did better 

I 
- - ~-'::':;::r~ ~-_~ ~. t.-': 

, . 
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1 Wh~le assigned counsel did not excel in any than assigned counse. 4 

1 . f d assioaned counsel in two major respect, retained counse outper orme 

respects. The fact that retained counsel obtained shorter sentences 

of incarceration was a particularly significant finding because the 

Of'2.2 months for the clients difference was so great -- an average 

of retained counsel as compared to an average of 34.2 months for 

assigned counsel. 
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CHAPTER III 
COST STUDY 

,. 

Boone County (Belvedere, Illinois): An Ad-hoc System 

From assigned counsel attorney's fee requests, data 
was obtained to estimate fee per case, time spent per ca~.e, 
and fee per hour. These results are presented in Table 1. 

TABLE 1 
Fe. p.r ca.e, F •• ' per hour, Hours p.r ca.. for Boon. County 

Cau type F.e/CU. , F •• /hour Hours/Ca.e N 
------------- ----------- ----------- -----------

Feloni.s $284.15 24.71 11.50 98 

F.lony -
Trials 1080.67 27.73 38.97 7 

Felony -
Nontrials 229.22 24.59 9.32 91 

Mi.d •• eanor. 112.03 25.29 4.43 34 

Mi.d •• eanor-
Trials 139.75 26.72 5.32 4 

Mi.de •• anor-
Nontrials 108.3,3 25.08 4.32 30 

It .hould be not.d th.t the ' •• pling for co.t d.ta' 
utiliz.d • random ••• pl. of c ••••• cro ••• 11 f.lony typ ••• nd a 
random ... ple of ca.e. .cro •• all .i.d •••• nor type •• W. w.re not 
able to ••• pl. for ju.t the two cti.rg •• : •••• ult and 4rug , •• in 
in the oth.r .it •• in Michi,an .nd 'Ohio. 

For the entire .a.ple of 98 felony fee reque.ts, 
av.ra,. fee (p.r ca •• ) w~. $284 with. f.e per hour of 
$24. A •• i,ned coun •• l lawYer. spent, on average 11.5 hours 
on a felony ca ••• Of this tim., 38% was 'pent, on average, in 

.court. and, therefore 62% of the attorn.ys' hours were sp.nt 
out-of-court. 

While the s •• ple for felony tri.l ca.e. is adaitt.d1y v.ry s •• ll, 
the table do.s .how that felony trial ca.es w.r. over a 4 2/3 
multiple of the f.e of a f.lony non-trial c •••• The f.e per hour 
for a f.lony tri.l case was only slightly greater than the fee per 
hour for, • felony non-trial cas •• Ther.fore, the much great.r 
fe. p.r c ••• for a f.lony trial ca •• was due to the much gr.ater 
amount of tim •• p.nt on th.t type of c •••• 
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For the .ntir. szmpl. of 34 misd.m.anor ca •• f •• r.qu.sts, 

av.rag. f.e (p.r case) was $112 with a f •• p.r hour of $25.59. 
Assign.d couns.1 lawy.rs sp.nt, on av.rage, 4.43 hours on a 
misd.meanor cas •• The p.rc.nt division of tim. sp.nt in-court vs. 
out-of-court was virtually the same for misd.m.anor cas.s 
(37~ in court vs 63: out-of-court) as for f.lony cas.s. 

While the sample for misd.m.anor trial cas.s is admitt.dly v.ry 
small, the table do.s show that misdemeanor trial cas.s had a f.e 
per case 29~ gteater than the fee per case for misdemeanor . 
non-trial cases. This diff.renc. is much small.r than the . 
difference in f •• p.r cas. (trial vs non-trial) for f.lony ca •••• 
How.v.r, a. in f.lony cas •• , the f •• p.r hour for a 
trial case was only v.ry .li,htly ,r.at.r than the f •• p.r hour 
for a non-trial cas •• Th. diff.r.ne. was, th.refore, due to the 
relative numb.r of hours .p.nt p.r ca ••• 

Comparing f.lony eas.s, a. a whol., to mi.d.m.anor ca ••• , 
it can b •••• n in Tabl. 1 that felony ca ••• had a f •• p.r ca •• 
approximat.1y a 2 1/2 .u1tipl. of a .i.dem.anor ca •••. Thi. 
diff.r.ne. was due pri.arily to the ir.at.r'nu.b.r of hour. 
r.quir.d for a f.lony ca ••• 

F •• p.r ca.. (all ca ••• ) 

--------------------,-.-------
While data w •• not available to dir.ctly ealculat. f.e p.r 

ea.e for all ca ••• (f.loni •• plus .i.d •••• nor.), an indir.ct 
•• ti.ation i. po •• ibl •• Data was available on the di.tribution of 
criminal ·ca.e filing. b.tw •• n feloni.s and .i.d.m.anors. During 
this ti •• p.riod, lS: of the cri.inal c ••• filings w.r. for 
f.lony charg •• and, th.r.for., S2: of w.r. for .i.d ••• anor •• 
~.u.ing this di.tribution i. the .a •• for ••• i,n.d coun •• l 
a. for r.tain.d coun •• l, f •• p.r c ••• can b ••• ti.at.d u.in, 
a weight.d av.ra,. formula: 

Fee p.r ca •• for all ca •• s • 

(F.l f •• p.r ca •• x : F.l ca •• s) + (Mi. f •• p.r ca •• x : Mis ca ••• ). 

In num.rieal t.rms this i.: ($284 x .1S) + ($112 x •. 82) • $143. 

On av.ra,., the f •• for an a •• i,n.d ~oun •• l ca •• is $143. 

W. can s •• in the formula abov •. that f •• p.r ca •• for all ea •• s 
is v.ry s.n.itiv. to the p.r e.nt distribution of the ca •• load. 
Since we don't know what the f.lony/.isd.m.anor breakdown was for 
the assigned counsel ·sy.te. in Boon. County, it may b. helpful to 
p.rfor. a little s.n.itivity analy.is. For this analysi., w. will 
reca1culat. f •• p.r. ca.. (all ca ••• ) u.in, the f.lony/.i.d •••• nor 
mix that occur.d for the a.sign.d coun •• 1 syst •• of JoDavi •• s 
County (40~ f.10ni •• ; 60: .i.d ••• anors). 

In numerical terms this n.w ea1ulation is: 

($284 x ~4) + ($112 x .6) • $lS0.80. 
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this new calculation for fee 
interpreted as' fee ~er per case ( all cases) can be 
, , • r case would be $180 80 ' 
ltS a~slgned Counsel system handled th • ~n Boone County if 
felonles and misdemeanors. e same mlX of cases between 

------------------
Th. ov.rhead costs for runn' , 

syst.m consists of costs a •• ,l~gd th~. ad-hoe assign.d counsel 
and the paym.nt proc.ss. OCla e wlth the assignment process 

Th~ a.signm.nt proc •• s u •• s (rou hI ) , 
a Judges time to pick the a ' gd Y approxlmately 5 minut.s of 
Court clerk's ti •• to phon .~~gn. attorney and 10 minutes of a 
Appointm.nt and Complaint eu ,e attorney and send the Notice of 
y.ar .alary for a judge a~d :l$fOa~o~s.umption of a $60,000 per 
Court cl.rk this •••. ,a y.ar salary for the 
for judical'r.sourc •• l:::::~.:roc:ss adds,a~ additional $2.50 
Court cl.rk r.sourc ••• xp.nd.d a;h an .ddltlonal $1.67 for 
cost. an additional $4.17 b.yo~d t~S'fw. roughly •• timat •• ach cas. 
attorn.ys. • .e as the cost for appointing 

Th. paym.nt proc •• s u •• s a . 
time to revi.w and approv.p~horxl.ath·ly 5 .inutes of a judges' 
us •• ' 5 . • vouc .r. In addit' th" " .1nut •• of a court cl.rk'. t' . lon, l' proce.s 
clal. for. and court'. 0 d t 1 •• to send the attorney's 
of a Clerk's ti.e in thert::a 0 th~ tr.a.ur.r's office; 5 minutes 
claim for approval at th sur.r s offic •. to .ubmi t the 

d 5 . e onC.-.ach-.onth t b 
~n mlnut •• of a county cl.rk'.' COun Y oard meeting; 
In. the county bud,.t book and cut ~~.e to .nt.r the transaction 
U'ln, the same a •• umption. a. abov • eh.ck: 
of the jud, •• tia. in the r ~ conC~rnlng sa1ari.s, the value 
value of .ach of the 5 ain~toces. 1 •• stlaat.d at $2.50, and the 
!h.r.for., it can b ••• ti.at:: ~~a~l~~:'s time i~ valued at $.83. 
1S : $2.50 + $.83 + $.S3 + $.83 .'$4.99~ost of the payment process 

Th. total ov.rh.ad co.t p.r case 
is th.n .qual to: 

co.t of appoin..nt process + cost of paym.nt process _ 

A summarization of the estimation 
pres.nted in T~bl. 2. of the overhead costs is 

$4.17 ... $4.99 $9.16 

----_ .. _-_ .. -
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Tabh 2 
Components of Overhead Costs in Assigned Counsel System of 

Boone County 

Overhead Component Contribution to Cost per Case 

Judge in appointment $2.50 

Court Clerk in appointment 1.67 

Judge in payment 2.50 

Court Clerk in payment .83 

Treasurer's Clerk in payaent .83 

County Clerk in payment .83 ----------------------------- ----------------------
Total $9~ 16 

Cost per case 
--------------------

We can now estimate cost per case for the case types presented 
in Table 1 by adding the fee per case to the overhead per case. 
This is presented in Table 3. 

Table 3 
Cost per Case of Assigned Counsel System in Boone County 

Case type Fee / case Overhead / case Cost per case 
---------------- ------------- ----------------- ---------------
Felonies 

Felony -
trials 

Felony -
nontrials 

Hisdemeanors 

Misdemeanor 
trials 

Misdemeanor 
nontrials 

All Adult 
Criminal Cas .. 

$284.15 

1080.67 

229.22 

112.03 

139.7S 

108.33 

143.00 

$9.16 $293.31 

" 1089.83 

" 238.38 

" 121.19 

" 148.91 

., 
117.49 

" 152.16 
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CHAPTER I 

PROFILE OF THE JO DAVIESS COUNTY, ILLINOIS 

PART-TIME DEFENDER SYSTEM 

The Environment of the Indigent Defense System 

Located in the northwest corn~r of Illinois, Jo Daviess County 

is unlike most of that prairie state. The area is distinguished by 

the steep bluffs and terraces of the Galena River. It is bordered 

by Iowa to the west and Wisconsin on the north. 

The county seat of Jo Daviess County is Galena. Tourists flock 

to Galena to view the century-old homes built by fortunes amassed 

from the lead and steamboat businesses that made Galena famous, in-

cluding the home of the 18th President of the United States, Ulysses 

S. Grant. 

Three hundred years ago, French explorers found lead mines in 

the area being worked by the Indians. During the mid-19th century, 

80% of all lead mining in the'world was done here. Galena was once 

the largest port on the Mississippi River north of St. Louis, and 

center of trade for the upper Mississippi lead mine region. How-

ever, with the advent of the railroad, commerce moved away from 

Galena, although the lead mines remained open until the 1970's. 

Founded in 1826, Jo Daviess County was named after the hero 

of the battle of Tippecanoe. Its 1980 census population was 

22,965, of whom less than 4,000 persons live in Galena. The 

county covers a relatively large geographical area of 606 square 

miles, and has a sparse population of only 38 persons per square mile. 

Economic activity in the area now includes agriculture and the 

production of dairy products, batteries, beverages, castings, phono-

graph parts, and ~ire goods. 
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During the period from 1970 to 1980, the county experienced 

an 8% growth in P9pulation. Almost 8% of its population has 

incomes below the poverty line, and 5% of its population is black. 

The county's 1983 annual budget was set at $3,104,21l. A 

County Board administers the county through its committees, and 

has no staff administrator as such. The only county officials 

other than the judges, prosecutor, and sheriff, are the Circuit 

Court Clerk, County Clerk, County Treasurer, Assessor, Superinten-

dants of Schools and of Highways, and Coroner. Only about 20 

lawyers practice in the county if' one excludes judges and pro-

secutors. 

The Criminal Justice System 

Criminal Court Case10ads 

Because of the rural nature of the county, the severity of 

crime differs considerably from that of urban and metropolitan 

areas. For example, one of the'most prevalent crimes is catt1e-

rustling; other frequent crimes include auto theft and breaking 

and entering. 

In general, the criminal court cas~load is very small. The 

criminal filings for recent years have been as follows: 

Felonies 
I 

i 
Misdemeanors 

1979 

105 

297 

1980 

174 

380 

1981 

100 

322 

1982 

131 

350 

Even these figures are inflated, since each charge is generally 

filed as a separate case. This may occ~r initially because the 

police file the initial charges separately. However, separate 

charges may be consolidated into one information for each incident 

2 
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after the preliminary hearing stage. 

The Courts 

Illinois has only three levels of courts: Supreme, Appellate, 

and Circuit. The Circuit Courts have original jurisdiction over 

most matters, so that both felonies and misdemeanors are heard in 

the Circuit Courts. 

There are two categories of judges in the Circuit Courts: 

circuit judges and associate judges. Both categories have the 

full jurisdiction conferred on the Circuit Court; however, the 

Supreme Court, by rule, provides for the matters to be assigned 

to associate judges. 

All administrative authority over the Illinois courts is 

vested in t.he Illinois Supreme Court, which is the state's court 

of last resort. Circuit Court Judges and Associate Judges must 

meet the same qualifications as Supreme Court Judges. 

The county pays' ,no more than $1,000 towards the salaries of 

'its judges. The remainder of judicial salaries is paid by the 

state. 

3 

Jo Daviess County is part of the Fifteenth Judicial Circuit 

which also includes Carroll, Lee, Ogle, and Stephenson Counties. 

The county is served by one Circuit and one Associate Judge; judges 

from one of the other counties in the Fifteenth Circuit may preside 

at the Jo Daviess County Courthouse from time to time. 
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] The Crimin~l Justice Process 

The flow of a criminal case in this jurisdiction is as follows. 

] Defendants who are in custody are brought to court either the day 

1 
of their arrest or on the following day unless it is a week-~nd. 

On a minor drug charge or other misdemeanor, the defendant 

~ 
may be brought by the police directly to the prosecutor's office. 

In such cases, the prosecutor may offer a deal to the defendant 

n .. before the defendant ever goes to court. This takes place prior 

j] 
to the appointment of the public defender and without his partici-

pat ion or knowledge. In such cases, the prosecutor frequently 

n offers the ~efendant a fine of $25 and 30 days' s~pervision in 

exchange for a plea of guilty. These are referred to as "25" 

-A 
J~I cases. 

"f 
fJ 

One informant indicated that most defendants (presumably, 

this includes those charged with felonies as well) come to the 

n prosecutor's office before they go, to court unless they have 

exercised their rights under Miranda. 

n In the event that the defendant is determined to be financially 

eligible, ~he public defender is appointed at the first court appear-

11 ance. 

n Few cases in this jurisdiction proceed by way of indictment. 

Most felony cases proceed by way of infrlrmation. After the initial 

n appearance, the case will be scheduled for a preliminary hearing. 

The Associate Judge hears misdemeilnor cases, initial appear-

B ances in felony cases, and preliminary hearings, while the Circuit 

I 
Judge hears all felony cases after the preliminary hear:tng stage. 

I 
:J ., 

. _··"'H~'"" ___ '_'_' ___ _ 
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h · h has virtually eliminated the Illinois has a 10% bond law w 1C 

Jo Daviess County bail bondsman. 

pre-trial release. 

The Prosecution 

reportedly makes liberal use of 

the position of State's Attorney Unlike the public defender, 

is full-t1me. . The prosecutor is an elected official, and rece~ves 

a salary of $36,000 per bl the salary received annum - which is dou e 

5 

about 80% of his time. whose position requires by the public defender, , 

tor's office also includes an Assistant State s The prosecu 

$20 2'll/year and l~ secretaries. Attorney who works 80% time and earns , 

serves in a dual capacity as attorney for The State's Attorney 

the County Board. 

that office is prepare The budget for d by the State's Attorney 

Finance Committee of the County and submitted by him directly to the 

Board. 

The Sheriff and County Jail 

The Jo Daviess County Sheriff 

addition to non-professional staff. 

has a staff of 17 deputies in 

The County Jail has a capacity 

daily population is 6 inmates at a daily of 24 inmates, but its average 

cost of $32 per inmate. 

Probation Department 

i limited to the director the Probation Department s The staff of 

and a secretary. 

the state. 

, salary is reimbursed by A portion of the director s 

officer performs about 15 In the average year, the probation 

pre-sentence investigations. 

6 
The Indigent Defense System 

The Jo Daviess County Indigent Defense SYstem _ An Overview 

of interest for the public defender. In conflicts cases, the court 

all indigent criminal cases except those which constitute a conflict 

Jo Daviess County employs a part-time public defender to handle 

appoints cOunsel. 

defend~r's budget, negotiates the public defender budget with the 

The judiciary selects the public defender, prepares the public 

The system operates with a strong overlay of judicial control. 

county board, determines the eligibility of defendants for public 

defender services, and, as noted above, selects counsel for conflicts 
cases. 

The system in Jo Daviess County contains characteristics of both 

pub~ic defender and assigned counsel, systems. It is like other public 

defender systems in that the public defender is trented like a county 

It resembles an assigned counsel system in that the defender is 

employee, and receives county fringe benefits and a regular salary. 

viewing room furnished in the courthouse). 

eqUipment, and pay office rent (with the exception of a small inter-

expecc:ed to contribute secretarial services, purchase his own office 

equally between civil and criminal cases. 

and spends the remainder of his time on private cases which.are split 

The public defender works in that capacity about 80% of his time,. 

No support services are provided. The public defender does his 

own investigation, but uses the social services of community agencies 

on an informal basis. 

r 'II. n TIilFli'Ft·' " 
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History and Goals of the Program 

The program was initiated by the county board and the prosecutor 

in response to a crisis situation. In the late 1960's, the county 

had 6 murder cases in one l4-month period. The county was billed 

$9,000 by appointed counsel for just one of those cases. This un-

expected increase in costs prompted the county to change from the 

then existing assigned counsel approach. 

The county's goal in establishing the public defender office 

was to ensure predictability in costs of counsel for the indigent 

defendant. 

f ~ Timing of Case Entry by Counsel 

There is no provision for the assistance of counsel in Jo 

[ Daviess County at pre-ipdictment line-ups or interrogations. 

When a defendant is brought into police custody and requests 

[ the assistance of counsel after hearing the Miranda warnings, 

[ 
the police may cease questioning. However, no effort is made to 

contact the public defender unless the defendant was previously 

[ a public defender client. 

An indigent defendant's first contact with a lawyer may be 

,g' [ at the first court appearance, since the public defender will 

[ 
generally appear in court. The public defender will conduct the 

initial interview with the indigent defendant in a felony case 

r sometime between the first court appearance and the preliminary 

hearing. 

t Jail officials verified that, while the public defender does 

[ 
not conduct jail checks, most clients who are detained are inter-

viewed within 2 to 3 days of the defender's appointment to the case. 
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8 .In the event that a conflict of i 
nterest on the part of the 

defender is declared pUblic 
, outside counsel must b . 

e app02nted. APPointments 
are generally made within 3 to 

7 days after arrest 
the first court -- sometime between 

appearance and th 
e preliminary hearing. 

are notified of Assigned counsel 
their appointment by telephone. 

As ncted above in the di 
scussion of th 

e criminal justice process 
defendants in Jo Daviess ' County are sometimes brought t h 
office prio tot e prosecutor's 

r 0 the appointment of counsel. 
This practice constitutes 

an incursion upon their right 
to counsel. 

Implementation of Argersinger 

The 1972 U.S. Supreme Court 
deCiSion in Argersinger v. namlin 

requir~d that no person may b 
period of incarceration 

. e sentenced to a 

without having had the aSSistance 
of counsel. 

This deCision has been 
implemented in a variety f 

. o. ways throughout the country' • 
jurisdictions att In some 

, orneys are routinely 
appointed to represent in-

digent defendants in cases 
where the 1 

the pena tY imposed could, under 
law, result in i ncarceration. 

do not appoint counsel unless 
the prosecutor indic,ates that h i 

In Jo Daviess County, judges 

e s seeking jail time for the 
misdemeanor offense Th 

• e majority of indigents accused of mis-
demeanors ar . 

e processed without the benefit 
of counsel. 

.. ., 
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Financial Eligibility and Recoupment 

The judge makes a determination of a defe~dant's eligibility for 

h f · ' t earanc'e In most cases, the appointed counsel at t e ~rst cour app • 

defendant is required to fill out an Affidavit of Assets and Liabil-

ities. 

There are no written guidelines for use by the court in deter

mining eligibility; it is strictly a matter for judicial discretion. 

In describing the actual practices, one source reported that the 

court would look at the defendant's net worth and borrowing power 

to determine whether or not he/she could afford counsel. Another 

informant noted that the two sitting judges were not necessarily 

consistent as to what constitutes indigency. It was generally 

agreed that counsel is us,lally appointed for defendants who re

quest counsel in felony cas~s, although there had been one recent 

felony trial in the county where a defendant who had been denied 

counsel represented himself. 

There were few complaints voiced about eligibility practices, 

since the local bar did not desire the additional criminal appoint

ments. However, at least one lawyer felt that too many defendants 

were declared eligible. 

With respect to recoupment, Illinois law (Ill. Rev. Stat. 1981, 

ch. 38, §113-3.l) authorizes a trial court t~ require defendants to 

pay "a reasonable sum" to reimburse the county for some or all of 

the costs incurred in furnishing counsel. A 1983 case, People v. 

Kelleher affirmed a trial court's order that a portion of the 

defendant's bail bond be retained to reimburse the county for his 

appointed counsel services. 
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However, it does not appear that recoupment is practiced in 

Jo Daviess County as it 1s in Boone County. Respondents attribute 

this to the fact that a judge had been reversed for ordering recoup

ment to be paid from bond monies in 1976, which was prior to the 

passage of the new law. 

Operation of the Public Defender System 

The part-time public defender spends approximately 80% of his 

time in representing indigent defendants after appointment by the 

court. For these duties, he received a salary of $18,800 in 1982 

plus $3,600 in fringe benefits such as FICA and hospitalization. 

There is an additional $1,500 budgeted for public defender expenses 

such as telephone, travel outside of the county, transcripts, etc. 

However, in 1982, the public defender used only $312 of that amount. 

10 

The budget includes no funds for secretarial or other support services. 

All indigent criminal cases requiring the appointment of counsel 

are handled by the public defender except in cases of a conflict. 

The cases handled by the defender for the years 1980-1982 were as 

follows: 

Year O]!ened 

1980 
1981 
1982 

Felonies 

102 
56 
39 

Misdemeanor 

65 
79 
65 

Traffic· Juvenile 10rdinance 

77 
58 
40 

31 
27 
35 

·1 

I 
11 

9 
9 

I Family : Total 

2 I 288 
o I 229 
4 192 

The public defender works primarily out of his private law office, 

although there is a small interviewing room in the courthouse available 

for his use. The room contains no typewriter, however, and no secretarial 

services are available there. The public defender does have the use of 

the courthouse's photocopyiag machine and a telephone, and has access to 

the county library. 
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Support Services 

Although the defender has no support staff, he does utilize 

the assistance of community social service agencies such as the 

Department of Children and Family Services, Jane Adams Center, 

Youth S~rvices Netw~rk, and Sojourn House. The Jane Adams Center 

provides family counseling and refe1;'ral services, and has performed 

11 

diagnostic work-ups on public defender clients for the court. During 

1982, services for nine public defender clients were provided at no 

The agency bill,s the state for its services. cost to the county. 

f service is to devetop a treatment plan for the Its most requent 

defendant. 

Sojourn House provides counseling for drug and alcohol abuse 

problems and evaluates defendants for those problems. 'That agency 

received 2 to ~ referrals from the public defender during 1982. 

The defender is required to request the court. for permission 

in advance of retaining the assistance of a psychiatrist. Funds to 

pay psychiatrists are paid from a Witness Expense line item in the 

d The entire '\udgeted amount is $1,000, which appears county bu get. L; 

to include the prosecutor's expense as well. 

The defender has no staff investigative assistance. 

interviewees expressed the belief that there was no stated • 

with respect to investigators, and that the defender could 

Some 

policy 

hire 

investigators on a per case basis without prior clearance from the 

out of the $1,500 defender expense budget. court by paying the expense 

However, the defender, when questioned regarding the ~eed for support 

d h i that a f ull-time secretary and a partservices, expresse t e v ew 

time investigator for use on a per case basis would be helpful. 
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The Assigned Counsel Com~onent 

1. Appointment System. Assig d 1 
-- - ne counse are appointed in cases 

when the public defender or state's attorney declares that there is 

a conflict of interest for the public defender_ 
. A total of 7 lawyers 

are appointed by the two local judges for these cases. 

During 1982, one of those lawyers handled 4 or 5 felonies. 

lawyer was appOinted to 3 felonies and 2 misdemeanors. 

The "lists" of lawyers used are very informal. 

judges had 5 attorneys on his list; only 3 of those 
Each of the 

Another 

names on each 

list COinCided. .One of the judges stated that his "list" was in his 
head. 

There were no criteria specified for inclusion in the lists. 

Respondents reported that if a new lawyer wanted to 
be'included, he 

would speak to the judge and request it. Th 1 
e awyer would probably 

be assigned the easier cases at first il 
unt the judge had the Oppor-

tunity to evaluate his performance in the courtroom. 

2. Assigned Counsel Fees. Si th 
- nee e state statute requires 

only that attorney fees be "reasonable," local fee schedules are 

prescribed by Circuit Court Rule. The Fifteenth Circuit has pre

scribed that appOinted counsel receive $30/hour in-court and $20/hour 
out-of-court. 

However, one of the judges reported h h 

whether the a~torney is in or out of court. 
t at e pays $30/hour 

The intervie~ers received no complaJ.·nts b f 
a out ee-cutting, and 

the judges reported that they do not cut fee requests. 

3. Processing of Fee Requests. The procedure by which an attor-

ney receives the appointed counsel fee is as fOllows. 
The attorney 

must submit his claim to the trial judge. The judge then reviews the 

fee petition, approves it, and signs a court order for payment. The 

. ,. 
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judge then gives the paperwork to the Circuit Clerk who sends the 
order to the County Clerk. Acco~ding to some informants, the 
County Clerk forwards the order to the Claims COmmittee of the 
County Board, and that Committee must approve the claims prior to 
final approval by the County Board in their monthly meeting. How-

ever, another informant reported that, since the system was computer

ized, the County Board does not have to vote on the claims before 

they are paid. The County Clerk authorizes payment after the 

Circuit Clerk issues the order. According to that informant, the 

check is cut and signed 'by the Treasurer and County Clerk before 

the County Board meets. However, the County Board ratifies payment 

at its monthly board meeting. 

Assuming that the latter informant is correct, Jo r}aviess County 

is a step ahead of most of the counties visited. By law, once the 

judge Signs the order for payment, the county is obligated to pay it. 

Thus, the cumbersome procedure used by most counties whereby the 

claim must await approval by county board committees and the full 

board, is a cumbersome, unnecessary, and time-consuming practice. 

4. Cost of Assigned Counsel. The 1982 expenditure ,for aSSigned 

counsel was $4,115'which'was placed in a line item entitled, "Outside 

Counsel." However, $2,800 of this amount was evidently spent by 

the State's Attorney for the services of the Illinois State's 

Attorneyr~ appellate program. As a result, only $1,315 was actually 

expended for appointed counsel during fiscal year 1982. 

The Cost of Indigent Defense Services A fuller discussion of 

costs is found in Chapter III of this part of the report. This 

discuGsion is a brief summary of the cost of counsel in Jo Daviess. 
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The total direct costs of indigent criminal defense services 

for fiscal year 1982 were $23,396.48. This includes the following 

expenses: 

Defender salary _ 
Defender fring~ _ 
Defender expense
Witness expense -
Outside counsel _ 
TOTAL 

$18,144.00 
3,601.16 

312.00 
24.00 

1,315.16 
$23,396.48 

This amounted to a per capita cost of $1.02 for the 22,965 

inhabitants of Jo Daviess County. It constituted less than 1% 

of the county's $2,872,700 fiscal year budget. 

The average cost per case for the public defender came to 

$115, while the average cost per case for the outside counsel who 

handled conflicts cases came to $93.95. In this connection, it 

might be noted that in c07defendant cases, the public defender 

generally handles the most serious of the charges. 

Process for Indi ent Defense S stem Costs 

The courts administer the budget for the indigeqt defense system 

in Jo Daviess County. While the, prosecution prepares and submits its 

own budget, the budgets for the public defender and appointed counsel 

are prepared by the Circuit Judge and submitted to the Finance Com-

mittee of the County Board. The judge negotiates the public defender's 

salary with the public defender. 

The public defender has no independent negotiating authority, 

and has no board or commission to insulate the office from judicial 

or political influence. 

There is no defense entity with oversight over the entire indigent 

defense budget. This fact was evidenced by the fact that the public 

defender was unaware that the prosecution had been making use of the 

line item for Outside Counsel. 

14 
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Monitoring 
f reonitoring the performance of 

There i~ nO formal system or 

defendants in this small, rural county. As 
counsel for indigent 

" " d h" h lack either a defender 
in other private bar systems v~s~te w ~c 

defense administrator, the duty to 
commission or a strong indigent 

monitor falls to the court. 
defender or assigned counsel 

In the event that the public 
the court's remedy would be 

15 

t delivering adequate service, 
were no 1 

i t t he outside counse • 
d nd not reappo n 

to replace the public defen er a -
had ever availed itself 

4t did not appear that the court 
However, ... 

beginning of the public defender program. 
'of that remedy since the 

Part-time Defender S stem in Jo Daviess Count 
Local Pers ectives of the 

disgruntled defendants~ tne general 
With the exception of some 

County was that the public 
concensus of respondents in Jo Daviess 

P
roviding effective services to the poor. 

defender program was 
board had received no complaints 

1. County Board. The county 
it benefited the 

the program and felt that 
about the operation of 

that t here was predictability of costs. 
county in 

h iew that the 
The court also expressed t e v 

2 • The Court. 

defender program was cost effective 
and that an appointed counsel 

1d be more expensive. 
The view was also expressed that 

system wou d 
the public defender and retaine 

there was no difference between 
f pre-trial motions, taking 

counsel with respect to the filing 0 

1 One of the ad-
trials, or 

obtaining dismissals and acquitta s. 
system was that of educating 

cited fO,r the public defender vantages 
The system also 

keeping the prosecutor in line. 
the police and 

h public defender's avail
, J"ob easier because of t e made the judge s 

ability. 
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3. The State's Attorney and the Bar. The prosecutor, whose 

predecessor had helped to initiate the public defender program, was 

well satisfied with it. An advantage cited was the immediate avail-
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ability of the public defender. The public defender's performance 

was described as "comparable" to that of retained counsel. 

On the other hand, an influential member of the bar expressed 

the view that the present system hampered the independence of the 

public defender, and thought that the defender should be selected 

by a screening committee emanating from the county board rather than 

by the judges. He feared that, if the p1lblic defender were too 

vigorous in defense of clients, the court would not reappoint him. 

However, he favored the continuation of the public defender system 

on the grounds that it holds down costs over the long run. 

Some members of the bar appeared grateful for the public 

'; ) 
,~ '/ 
~l 

defender program because it took the pressure off of them to handle 

~'1 t 
the indigent caseload. The view wa-s also expressed that a. public 

defender is in a position to learn court procedures and the ins 

1l 
and outs of dealing with the prosecution, whereas appointed counsel 

would be at a disadvantage. 

IJ On the other hand, one interviewee expressed the view that 

the prosecution in this jurisdiction was more effective and dominated 

11 the courtroom. This may tend to disrupt the balance required for 

fJ 
proper functioning of the adversary system. 

,,-

4. Community Agencies. The ,ub1ic defender was praised 

6 effusively by one community agency head who noted his rapport with 

youth and his personal commitment to clients. On the other hand, 

I one c~mmunity group, who was familiar with the courts, the state's 

I 
attorney's office, and probation, had never heard of the public 

, ~:' 'f!' iilWMPI 
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defender's office. One social service agency to whom the public 

defender had referred some cases wondered why more cases were not 

referred. 

5. Clients. ~ost Qf the criticism of the public defender 

came from former clients. According to one informant, about one-

third of defendants placed on probation complain that they "know 

as much law as that lawyer." Some defendants complained that the 

public defender did not take enough time with them, failed to 

interview witnesses or to conduct street investigations, and did not 

provide as good a service as they thought could have been provided. 

by retained counsel. One defendant complained that the public def-

ender did not get to see him until 2 weeks after arrest. However, 

at least one client gave the public defender high marks. He stated 

that the public defender had negotiated a year's probation for him 

and had actually visited him in his home to check on his progress. 

In addition, he had seen the public defender once a month during 

his probation to ensure that he could successfully complete probation. 

Summary of Statistic.al Comparisons of Attorney Performance 

The performance of the public defender and retained counsel 

was statistically compared. A detailed discussion of the data is 

presented in the following chapter. This section gives a brief 

summary of the statistical analyses of court records showing cases 

handled by both components of the legal defense system. 

In, a combined analysis of felony and misdemeanor cases, there 

proved to be several statistically sig~ificant differences between 

the performance of the public defender and retained counsel. 
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The clients of assigned counsel were more likely to have remained in 

~ of retained counsel. jail pending case disposition than were cl~ents 

Public defender clients were more likely than retained counsel clients 

~ incarceration when sen-to receive probation or other alternatives to 

tenced. However, the public defender was 1 more ikely to file pre-

trial motions than were retained counsel, and disposed of misdemeanor 

cases more quickly than did retained counsel. 

However, when felonies were analyzed alone, there appeared to 

be no significant differences between the public defender and 

retained counsel representation. I t would seem that differences in 

outcomes and attorney behavior did not exist strongly for felony cases. 

Strengths and Weaknesses in the Jo Daviess County Public 

Defender System 

A number of advantages w~re seen in the public defender system 

which has been established in Jo Daviess County. The availability 

of counsel helps in court ~cheduling d an promotes speedy dispositions. 

The fact that the public defender exists on a continuing basis seems 

to provide an educational vehicle for the police and to curb some 

potential prosecutorial excesses. The public defender has maintained 

good relationships with me t f s segments 0 the criminal justice system. 

The public defender's awareness and use of community social services 

for defendant evaluations and treatment appears to be one of the best 

on, t e availability of private inter-assets of the system. In additi h 

e ps to facilitate client inter-viewing space for the public defender h 1 

views -- this is in sharp contrast to the practices of some jurisdic-

tions where defendants are typically interviewed in the bull-pens. 

e pu ~c e ender system helps the And finally, the existence of th b1· d f 

county to predict the costs of indigent defense, and may help to 
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keep costs down. 

On the other 'hand, there are some features of the system in 

Jo Dav~ess County which hamper effective representation of defendants. 

There is little parity between prosecution and defense services. Al-

though the prosecut~r ~s a full-time, elected official, who also 

serves as chief counsel for the county board, the public defender is 

a part-time employee who serves at the discretion of the judges before 

whom he appears. While the prosecutor earns a full-time, salary of 

$36,000 per annum, the public defender earns only $18,144 for about 

80% of his time nearly half the salary of the prosecutor. 7he 

public defender lacks the status, independence, and earning power of 

the prosecution. 

Moreover, while the prosecution has access to the investigative 

services of the police, and has secretarial and other attorney staff 

for his office, the public defender has none of the above. This 

necessarily limits the defender's ability to adequately investigate 

cases, and causes him to perform clerical tasks as well. 

The lack of parity between prosecution and defense extends to 

the initial entry in the case. Because the public defender must 

await court appointment, an egregious practice has ari'sen in the 

county whereby defendants are brought to bargain and discuss their 

cases with the prosecutiqn without the benefit of counsel. 

The system is typified by the informality that might be expected 

in a part-time system serving only a single, rural county. There are 

no monitoring procedures established by the court. There is no man-

agement information system in the public defender's office, so that 

if the public defender should be on vacation or for some reason in-

capacitated, it would be difficult for someone else to step in and 
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complete pending cases. 

The excessive influence . 
exercised by the prosecution in Jo 

Daviess County extends to the app~intment 
of counsel for persons 

charged with misdemeanors. ~~ 
nuile this may be viewed a.:; a cost-

saVing measure by the county, h 
t e practice of hav~ng th ... e prosecutor 

inform the judge whether jail time will be 
requested tends to 

unfairly prejudice the court against those defendants for whom 

counsel is appointed. 
The tendency is for the court to view those 

defendants as "worse" than 
those for whom counsel is not appointed. 

Finally, the public defender's lack of inde d pen ence is 
exemplified by his lack of control over the 

indigent defense budget. 
The public defender budget is submitted 

to the county board not as 

a separate entity, as is the prosecution's, b 
ut as a part of the 

court's budget. And th I 
e ack of any oversight over the entire 

indigent defense budget is responsible for the fact that the pro

secution was able to dip into the 
appropriation for assigned counsel 

without the defender's knowl d e gee 
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I CHAPTER II 

] 

I STATISTICAL ANALYSIS OF COURT DOCKET DATA IN JO DAVIESS COUNTY ] 

I 
Using data from the court files in Jo Daviess County, the following 

statistical comparison was made of performance by the public defender 
] 

I 
program and privately retained counsel. The retained counsel were 

used as a "control group," 1. e., a means of assessing the performance 
1} 

,~ 

I 

of the public defender by providing a yardstick against which to m~asure it. 

In this study, a variety of indicators of attorney performance 

were used as variables. They told the researchers about the amount 

/ , 
"1 
1J 

]} 

( 
of effort expended by the lawyers, the outcomes that the lawyers were 

able to achieve for their clients, and how expeditiously the cases were 

[ 

( 

processed. For example, data were extracted about: the attorney's 

ability to get the defendant out on bond; the method by whic~ the case 

was resolved; if it was resolved by plea, whether the case was pled to 1J 
a lesser crime than was originally charged; if it was resolved by 

[ trial, whether or not there was an acquittal; the length and type of 

[ sentence received; whether or not pre-trial motions were filed; if 

they were filed, how many and what types of motions; and how long it 

[ took to handle the case from beginning to end. 

The data that were collected about these variables were analyzed 

[ within the framework of a statistical analysis of variance. A uni-

) [ 
variate analysis of covariance was computed for each dependent variable. 

1) Description of the Sample 

[ A sample of 187 felonies and 217 misdemeanors was examined lJ 
'. 

[ 
in Jo Daviess County. Cases are classified acco~ding to the 

[J 

[ lJ 

[ 
'MnVT 

type of cOunsel aSsociated wi 
dispOsition. The data i di th the case at toe time ot its 
r tin cate that 11 d f 

2 

e a ned counsel to th '. e endants SWitched f 
!~om the public defend:rP~~t;!~:~nP~blic defender, and 23 cha~;=d 

e small size of this jurisdict' e counsel. As in Boone county 
types of felonies and misdemea 10n required us to sample all ' 
~:tahfor statistical analyses.no~sb;:a~:der to,gather sufficient 

t e various classes of fel own of the frequencies 
charges against the defendant~nr o!~:nses which 'were the primary 
~:~;:;~~~a~i~: are presented in ~ables ~ampi: anddth~ir types of 
Table 1 0 oWing tables and discuSsion ShoUldebwor s ass~gned coun-

e read as pUblic defender." 

Felony Offense-Type 

Class 1 
Class 2 
Class 3 
Class 4 
Class X 
Murder 

Total 

l!'requency 
Assigned Counsel Retained 

4 
25 
42 
25 

1 
1 

98 

7 
18 
38 
24 

2 
1 

90 

Counsel 

The_frequencies of the i 
the defendants in th pr mary misdemeanor offenses with which 
Table 2. e sample were charged are presented in 

Table 2 

hisdemeanor Of.fense Type 

Class A 
Class B 
Class C 
Class D 

Frequency. 
~Isigned Counsel Retained Counsel 

Total 

92 
2 
9 
o • 

103 

83 
6 

25 
o 

114 
Initial bond statttlS f d I I 

and at time of cas di 9· efendants is preSented in Table 3 
by assigned ~ sposition in Table 4. Defendants 
and more likc~unse appear less likely to be reI repreSented 

e y to remain in jail b eased on money bond 
or e released on their own 

•• It 
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recognizance after .the first arraignment. This is still true at 
the time of case disposition. 

Table 3 

Initial Bond Status 
Frequency 

Assigned Counsel Retained Counsel 
Felony Misdemeanor Felony Misdemeanor 

Money/Property Bond14.4% (14) 39.8% (40) 41.1% (37) 47.4% (54) 
Jail 37.1 (36) 10.7 ( 11) 20.0 (18) 7.0 (8) 
Released on 
Recognizance 42.3 (41) 26.2 (27) 36.7 (33) 4.4 (5) 
tio Info/N/A 6.2 (6) 23.3 (24) 2.2 (2) 41.2 (47) 

Table 4-

Bond Status at Time of Case Disposition 
Frequency 

Assigned Counsel Retained Counsel 
Felony Misdemeanor Felony Misdemeanor 

Money/Property Bond21.6% (21) 43.7% (45) 48.9% (44) 54.4%. (62) 
Jail 15.5 (15) 5.8 (6) 7.8 (7) 1.8 
Released on 
Recognizance 59.8 (58) 31.1 (32) 40.0 (36) 7.9 
Other 0.0 (0) 0.0 (0) 1.1 (1) 0.0 
No Info/N/A 3.1 (3) 19.4 (20) 2.2 (2) 36.0 

None of the felony cases represented by assigned counsel 
was charged by indictment·. 3.3% of the felonies (3 of 

(2) 

(9) 
(0) 

(41) 

90.) represented by retained counsel were, however, so initiated. 
Preliminary hearings were held for 38.1% of the felonies taken by 
assigned counsel (37 of 97) and 17.8% of the felonies handled by 
retained counsel (16 of 90). 

Patterns of case disposition in Jo Daviess COU1~ty are 
presented in Table 5. 

Table 5 

Method of Disposition 
Frequency 

Assigned Counsel Retained Counsel 
Felony Misdemeanor ,Felony Misdemeanor 

Dismissal 41.2% (40) 39.8% (41) 33.3% (30) 41.2% (47) 
Plea 52.6 (51) 51.5 (53) , 62.2 (56) 51.8 (59) 
Bench Trial 6.2 (6) 6.8 (7) 4.4 (4) 7.0 (8) 
Jury Trial 0.0 (0) 0.0 (0) 0.0 (0) 0.0 (0) 

As in Boone County, a wide range of sentences were applied in 
Jo Daviess County. Frequencies of the various sanctions are 

! 

'1 
MI 

] 

) 

:J 
, Jl 
n 
,! J 

',\ I ,J 
J 

'I L 
I , J 

n 
p 
(1 

IJ 

n 

presented in Table· 6. 

Table 6 

Type of Sentence 

4 

Frequency 
AsSigned Counsel R 

Felony Mi d etained Counsel 
s emeanor Felony Misdemeanor 

Deferred Sentence 
Fine . 
Court Costs 
Probation 
Time Served 
Incarceration 

18 
43 
50 
30 

2 
6 

32 
50 
53 
11 

2 
5 

25 
47 
49 
20 
4 
6 

31 
52 
55 

8 
1 
'2 

'(Note: Frequencies do not 
gUilty at trial, because mo~:tal the # 
assigned to a defendant.) than one 

of pleas plus the # found 
type of sanction was often 

Data on the acti i 
respect to the numb v ftYOf assigned and retained Counsel with 

er 0 motions filed is presented in Table 7. 
Table 7 

Number of Motions Filed 

o 
1 
2 
3 
4 
5 
6 or more 

Table 8 

Frequency 
AsSigned Counsel Retained 

Felony Misdemeanor Felony Counsel 
Misdemeanor 

60.8% 
26:8 
8.2 
3.1 
1.0 
0.0 
0.0 

(59) 
(26) 
(8) 
(3) 
(1) 
(0) 
(0) 

91.3% 
4.9 
1.9 
1.9 
0.0 
0.0 
0.0 

(94) 
(5) 
(2) 
(2) 
(0) 
(0) 
(0) 

72.2% 
21.1 
4.4 
1.1 
0.0 
0.0 
1el 

( 65) 
(19) 
(4) 
(1) 
(0) 
(0) 
(1) 

94.7% 
4.4 

.9 
0.0 
0.0 
0.0 
0.0 

Type of Motions Filed 

Reduce Bond 
Dismiss 
Suppress 
Discovery 

Frequency 
AsSigned Counsel Retained 

Felony Misdemeanor Felony Counsel 

20 
2 
4 

27 

3 
3 
4 
3 

9 
1 
4 

16 

Hisdemeanor 

o 
3 

, 1 
3 

.. 
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Attorney activ~ty as reflected in number of court appearances 
is displayed in Table 9. 

Table 9 

Number of Attorney Appearances in Court 
Frequency 

Assigned Counsel Retained Counsel 
Felony Misdemeanor Felony Hisdemeanor 

0 12.4% (12) 9.7% (0) 13.3% '(2) 7.9% (9) 
1 44.3 (43) 59.2 (61) 51.1 (46) 67.5 (77) 
2 16.5 (6) 16.5 (17) 18.9 (17) 18.4 (21) 
3 16.5 (16) 9.7 (10) 7.8 (7) 4.4 (5) 
4 5.2 (5) 3.9 (4) 4.4 (4) .9 (1) 
5 1.0 (1) 0.0 (0) 2.2 (2) .9 (1) 
6 1.0 (1) 0.0 (0) 1.1 (1) 0.0 (0) 
7 1.0 (1) 1.0 (1) 0.0 (0) 0.0 (0) 
8 2.1 (2) 0.0 (0) 1.1 (1) 0.0 (0) 

The tables presented above represent the frequencies of given 

responses to the questions posed on the docket study instrument. 

order to analyze these responses, two types of variables had to be 

creaJ:ed. 

In 

The first type of variable created was the "dichotomous" variable. 

Dichotomous variables allow,us to boil the issues down into two choices 

such as "yes" and "no." This allows the results to be expressed as 

fractions of 100%. Examples of the dichotomous variables depicted 

in the table below are: defendant detained in jail vs. defendant 

released from jail pending case disposition, and case dismissed vs 

case not dismissed. In order to simplify the world for purposes of 

this analysis~ several categories of responses may be combined, and 

instances where there were missing data are dropped from the analysis. 

The second type of variable created for the analysis is pre-

sen ted as "interval level" data. These were created by making com-

putations of the data collected so that "intervals" such as the 

length of time between the defendant's first court date and the 

date of case di~position can be compared. 
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Frequencies of the dichotomous variables created for the 
:naklyses of covariance from data gathered from the court 

oc e ts are presented in Table 10. ' 

Table 10 

Variable 

Bond Status 
at Time of 
Case Disposition 
-in jail 
-out of jail 

Change in Bond 
Status from First 
Appearance to 
Disposition 
-change--
was in jail-

. Frequency 
Assigned Counsel Retained Counsel 

Felony Misdemeanor Felony Misdemeanor 

39.6% (36) 13.9% (11) 
60.4 (55) 86.1 (68) 

20.5% (18) 11.9% 
79.5 (70) 88.1 

(8) 
(59) 

----~-,- -.-

now out 66.1 (22) 45.5 (5) 
-no change-- 64.7 75.0 (6) 

was in jail-
still in 38.9 (14) 54.5 (6) 

Case Disposition: 
a) dismissal 

-case dismissed 
-not dismissed 

b) trial 

41.2 
58.8 

-case tried 6.2 
-case not tried 93;8 

c) _ trial vs. 
-plea entered 
-case tried 

plea 
89.5 
10.5 

d) type of plea 
-original charge 25.5 
-le~ser charge 74.5 

e) trial outcome 
-guilty 50.0 
-not guilty 50.0 

(40) 
(57) 

(6) 
(91) 

(51) 
(6) 

(13) 
(38) 

(3) 
(3) 

40.6 
59.4 

6.9 
93.1 

88.3 
11.7 

69.8 
30.2 

85.7 
14.3 

(41) 
(60) 

(7) 
(94) 

(53) 
(7.) 

(37) 
(6) 

(6) 
(1) 

35.3 

33.3 
66.7 

4.4 
95.6 

93.3 
6.7 

28.6 
71.4 

75.0 
25.0 

(6) 

(30) 
(60) 

~4) 
(86) 

(56) 
(4) 

(6) 
(40) 

(3) 
(1) 

25.0 

41.2 
58.8 

(2) 

(47) 
(67) 

7.0 (8) 
93.0(106) 

88.1 (59) 
11.9 (8) 

71.2 (42) 
28.8 (17) 

75.0 (6) 
25.0 (2) 

.. P ;.ol 
t..-_______________________ • __ -....._-...... _____________ -.-....--..:L-..._~__=_ .. ___ ~_~ __ ~ ____ ~ _________ _ 
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7 
f) trial outcome 

-guilty of 
original charge 66.7 (2) 100.0 (6) 33.3 (1) 83.3 (5) 

-guilty of 
lesser charge 33.3 (1) 0.0 (0) 66.7 (2) 16.7 (1) 

g) motions filed 
(94) 72.2 ( 65) 94.7(108) -filed none 60.8 (59) 91.3 

(25) 5.3 (6) (38) 8.7 (9) 27.8 -filed any 39.1 

h) overall disposition 
-guilty 55.7 (54) 58.4 (59) 65.6 (59) 57.0 (65) 
-not guilty 44.3 (43) 41.6 (42) 3/+.4 (31) 43.0 (49) 

Sentence: 
a) incarceration 

-yes 11.1 (6) 8.5 (5) 10.2 (6) 3.1 (2) 
-no 88.9 (48) 91.5 (54) 89.8 (53) 96.9 (63) 

b) type 
. (6) 8.5 (5) 10.2 (6) 3.A (2) -incarceration 11.1 

(16) 12.3 (8) -probation 50.0 (27) 16.9 (10) 27.1 
-other 38.9 (21) 74.6 (44) 62.7 (37) 84.6 (55) 

i d d retained counsel on the The mean performance of ass g:~ :: obtain interval-level data variaDles for which we were a e 
in Jo Daviess County are presented in Table 11. 

Table 11 

Variable 

Length of 
Incarceration 
(range) 

Number of 
Motions Filed 
(range) 

Number of 

Mean Performance of 
Assigned Counsel 

Felony Misdemeanor 

2.8 mo. 
(1-6) 

1 
(n/a) 

.56 motions .14 
(0-4) (0-3) 

Attorney Appearances 1.8 apps. 1.4 
(range) (0-8) (0-7) 

Days from First 
Appearance to 
Disposi tion 
(range) 

Days from First 
Appearance to 
Sentencing 
(range) 

76.0 days 47.9 
(1-344) (1-265) 

68.8 days 41.4 
(1-278) (1-149) 

Mean Performance of 
Retained Counsel 

Felony Misclemeanor 

16.3 mo. 
(6-36) 

1.5 
(1-2) 

.42 motions .06 
(0-8) (0-2) 

1. 5 apps. 
(0-8) 

71.8 days 
(0-266) 

1.3 
(0-5) 

69.9 
(0-523) 

76.4 days 54.8 
(0-284) (0-256) 
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21 Analyses of Covariance of Differences in the 
Performance of ASSigned and Retained Counsel in Jo 
Daviess County: Felony and Misdemeanor Cases, 
Controlling for Initial Bond Status and 
Whether Other Offenses Were Charged 

i) Covariates. Table 12 displ ays the freq ue1l:cy 
distributions of the two covariates: initial bond status and 
whether other offenses were charged at the time of this arrest 
for the clients of both aSSigned and retained coun~el. 
Table 12 

Case and Defendant Characteristics 
Frequency 

AsSigned Counsel Retained Counsel 
Felony, Misdemeanor Felony Misdemeanor 

Ini tial Bond Sl:atus: 
Bond 14.4~ (14) 
Jail 37.1 (36) ROR 42.3 (41) 
No Info. 6.2 f ') ,0 

Other Offenses Charged at 
Time of this Arrest: 
Yes 

39.8% (40) 
10.7 ( 11) 
26.2 (27) 
23.3 (24) 

4101% 
20.0 
36.7 
2.2 

(37) 
(18) 
(33) 
(2) 

47.4% 
7.0 
4.4 

41.2 

(54) 
(8) 
(5) 

(47) 

14.6% (1~~) 14.6% No 85.4 (82) 85.4 
(15) 
(88) 

22.2% (20) 
17.8 (70) 

13.3% (15) 
86.7 (98) 

ii) Analyses. In Jo Daviess County differences 
between aSSigned and retained,counsel emerged on these dimensions: 

1) bond status,at time of case dispOSition (F(1,685)-3.93,p .048) 

2) sentence severity (F(I,461)-6.271,p .013) 
3) likelihood of motions being filed (F(1,673)-4.70,p .030 

As in ~oone County, it appears that clients of assigned 
counsel ar~ more likely to be in jail at th~ time of case 
disposition than the clients of retained counsel (adjusted 
means-l.88 and 1.94, respectively). Again as ,in Boone 
County" these clients are more likely to receive sentences of 
incarceration and less likely to receive probation or 
alternative sentences than the clients of retained counsel 
(adjusted means-l.61 and 1.38, respectively). Examination of 
adjusted cell means also suggests that assigned counsel are 
more likely to file motions (adjusted means-l.25 and 1.16, respectively). 

8 
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The analyses also reveal a significant interaction be tweeLl 
type of counsel (assigned/retained) and type of offense 
(felony/misdemeanor) for one variable: 

1) days from first arraignment to disposition 
(F(1,647)-7.91,p .005) 

Analyses indicate that assigned and retained counsel do not 
differ in the days to disposition for felonies (adjusted 
means-77.5 and 81.9 days, respectively) but that ~isdemeanors are 
moved to disposition more quickly by assigned than retained 
counsel (F(l,647)-13.51,p .001) (adjusted means-45.8 and 81.9 
days, respectively). 

3) Summary of Differences between Assigned and Retained' 
Counsel 

Differences in the handling of: 

Felonies 

-sentence severity 
-likelihood of motions 

being filed 

Misdemeanors 

-sentence severity 
-likelihood of motions 
being filed 

-days from first arraignment 
to case disposition 

4) Analyses of Covariance of the Differences in 
Performance of Assigned and Retained Counsel 
For Felonies Only, Controlling for the Full 
Range of Covariates 

A separate analysis of covariance was conducted of felonies 

alone because the researchers were able to obtain information on 

additional covariates for felony cases. In addition to the two 

control variables for defendant characteristics employed in the 

previous analysis, i.e., initial bond status and the presence of 

multiple charges, felony cases were also controlled for prior 

criminal records, sex, and race. 
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i) Covariates. Ta ble 14 
distributions of the h diSplays the frequency 

i c aracteristics f d f reta ned Counsel in Jo Da i 0 e endants of assigned and v ess County. 
Table 14 

Charact~ristics of Defendants 

Frequency 
Assigned Counsel 

Prior Convictions: 
Yes 
No 
No Information 

Sex: 

Female 
Male 
No Information 

Race: 
White 
Black 

. No Information 

Initial Bond Status.' 
Bond 
Jail 
ROR 
No Information 

Other Charges at 
of this Arrest: 
Yes 
No 

Time 

Mean Year of Birth 

41.2% 
46.4 
12.4 

13.4% 
85.6 
1.0 

75.3% 
5.2 

19.6 

14.4% 
3701 
42.3 
6.2 

(40) 
(45) 
(12) 

,( 13) 
(83) 
(1) 

(73) 
(5) 

~19) 

(14) 
(36) 
(41) 
(6) 

(14) 
(82) 

1956 

Retained Counsel 

54.5% 
41.1 
4.4 

(49 ) 
(37) 
(4) 

10.0 (9) 
90.0 (81) 
0.0 (0) 

74.4%, (67) 
0.0 (0) 

25.6 (23) 

41.1% 
20.0 
36.7 
2.2 

22.2% 
7;r.8 

(37) 
(18) 
(33) 
(2) 

( 20) 
(70) 

1953 
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ii) Analyses. There were no signficant differences 
between the part-time public defender system and retained 
counsel system in Jo Daviess County when only felonies were 
analysed and a more extensive list of covariates was employed. 
The failure to find signficant effect~ for the variable, days 
from first appearance to disposition is not surprising since, 
as noted above, this. effect was true only for misdemeanor cases. 
The failure to find significant effect~ for the variables which 
had previously been significant: sentence severity and 
likelihood of motions being filed suggests that these observed 
differences may have been due to differences in the clientele 
represented by assigned and retained counsel, or to the reduced 
number of degrees of freedom associated with an analysis of 
covariance involving only felony cases. Both effects are still 
marginally significant (.OS7 and .054, respectively), but in order 
to help evaluate the utility of these two explanations, analyses 
of covariance controlling only for initial bond status and number 
of offens(,:s charged were conducted for felony cases for the two 
variablep, sentence severity and likelihood of motions being filed. 
The resclts revealed marginally significant results for both 
ana1ysi!1 (p .071 and p .08, respectively). It would seem that 
these were variables for which differences in attorney behavior 
did not strongly exist for felony cases. 
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CONCLUSION 

In sum, whether the part-time defende.r performed better or 

worse than retained counsel depends upon one's perspective. For 

the combined sample of felony and misdemeanor 
cases, retained counsel 

were better at securing their clients' 
release pending trial and 

obtained alternatives to incarceration 
more often. On the other 

hand, the part-time defender engaged i 
n more pre-trial motion 

practice and disposed of misdemeanor 
cases in only 45.8 days on 

the 
average a~ compar~d with 81.9 for retained counsel. 

Thus, the part-time defender helped h t e court system to 

reduce costs by disposing of cases quicker 
and demonstrated effort 

with regard to filing pretrial motions. 
Retained counsel obtained 

better outcomes for their clients by 
enabling them to spend less 

time in jail. However, none of these differences were demonstrated 
with respect to felony cases. 

Neither component excelled significant-
ly over the other when it came 

to the handling of felonies. 
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CHAPTER III 

Cost Study 

JoOavieas County (Galena, Illinois): 
A Part-time Public Defender System 

The methodology used in the JoOaviesscost study differed from 
that used in 800ne County. Less information was available about 
costs in J-oOaviess'County. This occur-ed because the assigned 
counsel sY5tem in JoOaviessCounty is a Part-time Public Defender 
System. Payment to the part-time defender consist of an annual 
salary to handle the entire caseload. Therefore, data 
does not-exist on fees for individual cases. 

Data was provided by the part-time defender himself concerning 
number of cases handled, their distribution among case types, 
and the number of hours ~pent, on average, for different case 
types. Knowing the aforementioned, plus knowing his salary, 
allowed us to estimate cost per case. This approach utilized a 
wei,hted avera,e formula where only 'relative' time spent per case 
entered into the determination of cost per case of different case 
types. This method is similar to that used to estimate cost 
per case across case types in Berrien County, Michigan. 

One difference in the methodology from that used in Berrien County 
is that data was used across two years. Therefore, we present 
estimates for each of the two years as well as the aggregate 
across the total of the two years. This multi-year data 
issue was encountered in Boone Cou3ty, Illinois, but no 
special method.ology was used to deal with it iince the 
data was already aggregated across the years. 

First, we will estimate cost per case aggregated across all cases 
handled by the part-time defender. Then we will estimate costs 
just for the adult criminal caseload. 

Aggregate Cost Analys-is 

The salary that the part-time defender recieved was for services 
that included work other than for criminal defense. The cas.load 
distribution for the years· 1981 and 1982 are presented in Table 1. • 
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Table 1 
Caseload distribution for 1981 and 1~"~' J . 

• ,;.,~ 1~ oOavless County 
Case type 

---------------------
Felonies 

Misdemeanors 

---------------------
total adult criminal 

caseload 

Traffic Cases 

Juvenile Cases 

Ordinance Cases 

Family Caus 

----------------------total caseload 

tlcases ,1981 
------------------

56 

79 

-----------------
135 

58 

27 

9 

o 
~---------------229 

t/cases,1982 
----------------

39 

65 

----------------
104 

40 

35 

9 

4 

-----------------192 

!:;eS:!;rie~ ~hat the part-time defender recieved in 
y slmllar. T~ey are presented in Table 2. 1981 and 1982 

Table' 2 
Renumeration to' the Part-time 

defender in JoOaviessCounty 
Renumeration category 

--------------------------
Direct Salary 

Fringe BeneEi t. 

telephone 

-----------------------total 

1981 
----------.... _-
$17,280 

3,600 

150 

-------------
$21,030 

1982 
--------------
$1~,144 

3,600 

150 

--------------
$21;894 

l~\ 
-----.:---------'-----------------------"----------=--=---"'---------------'------~-------~ ~-------

2 
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Cost per case, on average, aggregating across all case types is 
presented in Table 3. 

Table 3 
Cost per Ca~e across all cases for JoDavies County . 

Year Total /I Cases Total Renumeration Cost per Case: 
Renumeration/llcases ------- ------------~- --------------,------ --------------------

1981 229· 521,030 $91.83 

1982 192 $21,894 $114.03 

Since the cases for the docket study spanned across the years 
1981 and 1982, it may be helpful to have a cost per case for the 
this two year period. The data would then be more comparable to 
the cost estimates for Boone County, in which fee requests were 
examined over this two year period also. 

This can be easily .calculated by taking a weighted. average of 
cost per case over this two span. This becomes: 

«229/421) x $91.83) + «i92/421) x $114.03) • $101.95 

Thus, the cost per case, for all cases over the years 1981 and 

1982 is, on average, equal to: $101.95. 
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Cost per case for different case types: a time related anaylsis 
------------~---------------------------------------------------

A methodology was devised to estimate cost per case based 
on viewing the aggregate cost per case (which is known) :as 
composed of a weighted average of costs per case of a mutually 
exclusive set of case types. Further, cost per case was based on 
a time dimension. The cost of a c~se is considered to be 
determin~d by the number of attorney hours used to handle that 
case type multiplied by the cost per attorn.y hour. This 
methodology is identical to the one employed in our stud~ of 
costs in the Contract System of Berrien County, Michigan~ 
It needs to be emphasized that whir .• data on hours was provided 
by the part-time defender, oniy relative hours enter into the 
analysis;not absolute hours. 

Types of Cases 

---------------------
The minimum set of case types that the part-time defender 

could respond meaningfully concerning hours spent per cas, was: 

Felony trial 
Felony non-trial 
Misdemeanor trial 
Misde.eanor non-trial 

The part-time defender also responded about case types which were 
not adult criminal cases: traffic,juvenile,ordinance, and family. 
These had to be included in the analysis so they couid be' 
parcelled out of the estimates of adult criminal cases. 

1 
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Time spent per case 
--------------------------

Table 4 reports the time data' provided by the part-time 
defender by case type. 
For the non-adul t criminal cas'es, an assumpt ion "was made that 
trials occured in only S~ of the ~ases. This was neccessary 
to appropriately aggregate the defender's time data on those cases. 

Table 4 
Hours per case for a Set of Case Types (JoDaviessCounty) 

Case type Hours per case 
-------------------------- --~----------~-----
Felony trial 8.00 

Felony non-trial 8.00 

Misdemeanor trial 3.00 

Misdemeanor non-trial 2.50 

Traffic 1.55 

Juvenile 1.10 

Ordinance .50 

Family 4.00 

Using the case type, misdemeanor non-trial, as a convienient base 
of one, the string of ratios describing relative time spent per 
case is (in order of the table above): 

3.2 . . 3.2 1.2 : 1 .62 : .44 .2 : '1.6 

This string of ratios can be interpr.eted as, for example: 

A felony.case , on average, takes three and a fifth al much 
time as a misdemeanor non-trial case. 

A felony trial cale , on average, takes al much time as a 
felony non-trial cale. 

A misdemeanor trial takes twenty percent longer than a misdemeanor 
non-trial case. 

Frequency distribution of the 8 case types in the Part-time 
Def~nder's caseload 

-------------------------------------------------------------. . 
The frequency distibution for the 8 case types is presented 

in Table S. 
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I Table 5 

Distibution for Part-time Defender's C ( 
aseload JoOaviessCounty) 

I ] Case type 
1981: 

freq reI. freq 
----------------- ------ ----------

1982: 
frtlq rel.freq ------ -----------

] j , # 

Felony trial 3 1.3% 

Felony non-trial 53 23.1 

2 1.0% 

37 19.3 

J 
11 

His trial 5 2.2 

Mis non-trial ;4 32.2 

Traffic 58 25.3 

5 2.6 

60 31.3 

40 20.8 

1}" 
~ 

Juvenile 27 11.8 
35 18.2 

Jl 

n 

Ordinance 9 3.9 

Family 0 0.0 
---------------- ------ ---------

total 229 100.0% 

9 4.7 

4 2.1 
-------- ----------

192 100.0% 

n 
II 
II 
11 

(1 

U 
I 
I 
I 

~--~~~--~------------------~~-
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Cost per case for different case types 
-------------------------------------------

Using the above relative frequ~~ey distributions. the ratios" 
of relative time spent per ease, and a weighted average formula. 
cost per case was calculated for each of the 8 case types. 
These cost per case estimates are presented in Table 6. 

Table 6 
Cost per case for different case types (JoOaviessCounty) 

Case type 1981 1982 Combined 1981 + 1982 
---------------- -------- --------- -------------------------
Felonies 

Felony trial 

Felony non-trial 

Misdemeanors 

Mi.demeanor trial 

Mis non-trial 

All Adult 
Criminal Cases 

Traffic 

juvenile 

Ordinance 

Family 

All Cases 

$218.72 

$218.72 

218.72 

69.21 

82.02 

68.35 

131.24 

41.01 

30.07 

13.67 

109.36 

91.83 

$293.84 

$293.84 

293.84 

93.25 

110.19 

91.83 

168.47 

55.10 

40.40 

18.37 

146.92 

" 114.03 

"$249.56 

$248.77 

249.61 

80.06 

96.11 

78.87 

147.44 

46.76 

35.90 

16.02 

146.92 

101. 95 " 
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COMPARISONS FOR THE SIX IN-DEPTH STATISTICAL 

STUDY OF THREE MATCHED PAIRS STUDY SITES: A 

This chapter details reached the ultimate findings that were 

h h the statistical analysis. t roug While the Profiles detailed 

the indigent accused and comparisons between counsel. for 1 

the t the statistica ' h site thi.s chapter presen s retained counsel in eac , 

t hat were made between each comparisons pair of matched sites in a 

Statistical comparisons state. could not be made outside of a single 

because t here would be too state many variables that could not be 

held constant or accounted for. 

In the Michigan and Illinois 

performed. 

sites, two sets of analyses were 

and misdemeanor cases combined First, a sample of felony 

significant differences between analyzed in order to determine 

Secondly, felony cases were analyzed 

alone. This was done because to control 

such as prior record of the defendant, for additional information, 

only for felony cases. 

In the Ohio sites, cases were not included however, misdemeanor 

in the samples because they were i d counsel not handled by the ass gne 

t in either of those componen two mixed system jursidictions. 

result, the data were anlayzed only for the felony cases. 

As a 

The objective of the present analysis was to ass,ess differences 

s the result of changes in the that could be said to occur a 

. -f the indigent defense system. characterist1cs 0 

1. . Counties, Michia~~ . on of Berrien and Sag1naw 
Compar1s i d Counsel Systems Contract vs. Coordinated Ass gne 

A. Summary of the Results 

I 
:J 
] 

] 

] 
i ]1 ' i 
I r ; 
! I,' I} 

~ 

I ":"1 

11 I 
I 1] I 1 !1 

Jl 

[J 

11 

I 11 

11 

11 

[1 

fl 
I 
I 

2 
Overall, few significant differences were found between the coord~nated assigned counsel (Saginaw County) and contract 

assigned cOunsel system (Berrien Gounty), on our set of 
performance indicators. If there were differences, they tended 
to concern length of time for the processing of the case and number 
of attorney appearan~es. The contract system generally disposes 
of cases more quickly (relative to retained counsel) than does 
the coordinated as,signed system. however, the contract system 
generally involves fewer attorney appearances (relative to 
retained cOunsel) than d~es the coordinated assigned system. 

B. Anal sis of the Differences in the Performance of Assi ned 
Counsel Systems in Saginaw and Berrien Counties 

1) Overview _._--
Differences in the performance of the assigned counsel 

systems in Saginaw and Berrien Counties could be determined by 
"eyeballing" the appropriate tahles in the textand looking for 
situations in which a difference occu~s between aSSigned and 
~etained counsel in one Site, but not in another. One could find, 
for example, that in Saginaw County assigned counsel were more 
likely to have their cases dismissed than were retained counsel, 
while this difference did not exist in Berrien County. 00 the 
basis of suc~ an "eyeball" test, one might conclude that the 
assigned counsel system in Saginaw County is Superior to that in 
Berrien County with respect to the dimension o~ rate of dismissals. 
For in Saginaw County, assigned counsel perform significantly better 
on this dimension than retained counsel, while in Berrien County 
assigned Counsel can do no better than retained counsel. 

The shortcomings of such an approach, however, are clearly 
revealed When one considers the situation in which assigned 
Counsel perform'differently than retained counsel in both Sites. 
This occurs, for instance, for felony offenses for the variable, 
"whether or not clients received sentences of incarceration". 
As can be seen, retained cOunsel perform 25.4% better than 
assigned Counsel in Saginaw County and 31.8% better than assigned 
COunsel in Berrien County. One would like to know whether the 
difference in Berrien County is meaningfully (or Significantly) 
greater than that in Saginaw County. In this situation it becomes 
clear that one needs a statistical test to determine whether the 
difference between the assigned and retained counsel differences 
at the two Sites is statistically significant. 

2) Com arison of Data for Felonies and Misdemeanors Combined 

If the interaction tests are conducted, and the defendant's 
bond status after the first arraignment and whether other offenses 
were charged at the time of this arrest are covaried, 
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statistically significant differences between assigned and 
retained counsel between Berrien and Saginaw Counties are found 
only for the variables: 

1) number of days from first appearance to sentencing 
(~(1,414)=7.03,p .008) 

2) number of attorney appearances (Fl,632)-4.11,p .043). 

Assigned and retained counsel do not differ in the, relative 
number of days they take to get a case to sentencing in Saginaw 
County (adjusted means-134.2 and 136.9 days), but in Berrien 
Countys aSSigned counsel move cases to sentencing more quickly 
than retained counsel (adjusted means-37.3 and 84.8 days). The 
contract aSSigned counsel system of Berrien County is quicker 
than the coordinated aSSigned counsel system of Saginaw County. 

This effect is, however qualified by an interaction with 
the type of felony offense (drug vs. assault) (F(I,414)-S.22,p 
.023). This interaction occurs because aSSigned counsel in 
Saginaw County are significantly quicker than retained counsel 
in processing felony drug cases, while no differences in the 
processing speed of felony assault vs. drug cases by aSSigned 
and retained counsel exist in Berrien County. 

The second interaction is also qualified by an additional inter
action with the type of felony offense (assault vs. drug) (F(1,632)z 
l5.l2,p.<.001). In Berrien County, assigned counsel app:ar less 
often than retained counsel for felony assault cases, wh~le in 
Saginaw, assigned counsel appear less often than retained counsel for 
felony drug cases. 

3) Comparison of Data for Felonies Only 

Two statistically signi.ficant interactions between tYlJe 
of counsel and site were found, and these were,qualified by an 
interaction with the type of felony (aRsault/drug) committed. 

1) days from first arraignm~nt to sentencing 
(F(I,183)a5.46,p .02) 

2) number of attorney ap~earances in court 
(F(I,242)-S.Z3,p .004) 

The coefficient of regression is non-significant for both 
these effects. The'first triple-order interaction occurs 
because in Saginaw there is a double-order interaction 
between type of counsel and type of felony, while in Berrien 
the double-order interacti~n does not occur. In Saginaw, 
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felony drug cases were sentenced more quickly when handled by 
assigned Counsel while there is no difference in speed of 
sentencing felony assault cases. In Berrien, however, both 
felony assault and felony drug cases are sentenced more quickly 
when taken by aSSigned Counsel. This finding is identical to 
the conclusion reached in the analysis of both felony and 
misdemeanor cases. Within the contract system, assigned 
counsel seem always to finish cases more quickly. Within the 
coor?inated aSSigned counsel system it is more difficult to 
determine whether aSSigned or retained counsel will compl'ete cases more quickly. 

The second triple-order interaction is significant because 
a double-order interaction occurs in Berrien County, but not in 
Saginaw County. In Berril!n (';ounty, assigned and retained .Counsel 
do not differ in the number of appearances they make for drug 
cases, but retained cOunsel appear more ~ften for assault cases. 

In Saginaw County, however, assigned and retained counsel do not 
differ significantly in their number of appearances for felony 
drug and assault cases. Thus, within the contract system there 
are differences in the number of appearances of retained and 
aSSigned counsel, at least with respect to felony assault cases 
but no significant differences in the number of appearances 
are observed within the coordinated aSSigned counsel system. 

II. Comparison of Summl t and Mon tgomery Counties', Ohio 
Coordinated Assi ned vs. Ad Hoc Assi ned Defender Systems 

A. Overview of the Results 

The analyses reveal only two performance attributes on 
which the coordinated aSSigned and ad hoc aSSigned counsel 
systems of Ohio differ, and both relate to the same attorney 
activity--the filing of motions. There are no main effect 
differences between the aSSigned counsel systems, the 
differences between the syster,lS are qualified by the type of 
felony ,involved. The coordinated system appeeis to file 
mor~mo~!~ns and to be more likely to file motions than the 
eiP 1 •••• a aSSigned counsel system, but only for felony assault cases. 

.------------~----
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B. Analysis of the Differences in the Performance 
of Assigned Counsel Systems in Summit and Montgomery 
Counties 

5 

As noted in the discussion of the variable, whether or not 
motions were filed in Montgomery County, there was a difference 
in the interactions between type of attorney and type of felony 
between the two sites in Ohio. Analyses revealed this interaction 
difference and one other to be statistically significant. 

1) whether or not motions were filed (F(1,68)-12.52,p .001) 
2) number of motions·filed (F(1,68)-9.9,p .002) 

The first of the two interactions is such that in Summit County 
retained counsel are more likely than assigned to file motions 
for assault cases while in Montgomery County, assigned counsel 
are more likely than retained to file for assault cases. 

The second interaction occurs because there is a 
significant difference in the number of motions filed by 
assigned and retained counsel for felony assault cases in 
Summit County, but not in Montgomery County. As noted in 
the discussion of Summit County, retained counsel file 
significantly more motions for assault cases than do assigned 
counsel. 

In sum, there are only two significant differences 
between the two types of assigned counsel systems. In neither 
do assigned file more or fewer motions in general (across both 
types of felonies) than retained counsel. The existence 
of differences depends upon the type of felony. In the 
ad hoc ' assigned counsel site (Summit County), assigned 
counsel are less likely to file and file fewer motions for 
assault cases than retained counsel. In the coordinated assigned 
counsel site (Montgomery County), assigned counsel are more 
likely to file for assault cases, although there is no 
difference in the number of motions filed. Thus, the coordinated assigned 
counsel system of Montgomery Cou«ty seems associated with both 
a greater likelihol)d of filing and a greater number of filings 
than the ad hoc assigned counsel system of Summit County. 

III. Comparison of Boone and Jo 
Ad Hoc Assigned Defender vs. 

A. Overview of the Results 

Daviess Counties, Illinois 
Part-Time Public Defender 

Considering both felony and misdemeanor cases, differences 
between the ad hoc assigned defender and part-time public 
defender system emerged with respect to: bond status at the 
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time of case disposition, the likelihood of incarceration and 
the likelihood of resolving a case at trial. The ad hoc 
assigned counsel system is more likely than the part-time 
public defender system to have clients incarcerated at the 
time of case disposition, to resolve cases through plea 

6 

rather than trial and to have its clients receive sentences 
of incarceration. The first of these differences may well, 
however, reflect uncontrolled for differences in the clientele 
of assigned and retained counsel. The latter two effects 
apppear stronger for misdemeanors than felonies (though not 
sufficient.ly to yield a significant interaction). 
B. AnalYsis of Differences in the Performance of the Assigned 

Counsel and Part-time Defender Systems in Boone and Jo 
Daviess Counties 

1. Comparison of Data for Felonies and Misdemeanors Combined 

Statistically significant differences between assigned and 
retained counsel between Boone and Jo Daviess Counties were found 
for: 

1) likelihood of resolving a case at trial (F(I,664)=3.92,p 
.048) 

2) bond status at the time of case disposition (F(l,685)= 
8.40, p .004) 

3) ,likelihood of incarcera.tion (F(l,461)=6.86,p .009) 

The first of these interactions is a result of the above dis
cussed occurence of a statistically significant difference between 
assigned and retained counsel in Boone County and the lack of such 
a difference between the part-time defender and retained counsel in 
Jo Daviess County. The analyses also suggest that the ad hoc 
assigned counsel system in Boone County is more likely to have 
clients in j'ail at the time of case disposition and to resolve 
cases without going to trial than is the part-time defender system 
in Jo Daviess COunty. . 

In addition, the analyses indicate an interaction 
between type of counsel, site and type of crime charged for: 

1) likelihood of change in bond status between first 
arraisnment and case disposition (F(1,176)-4.03,p .046) 

2) the num'~er of days between first arraignment and 
case disposition (F(1,647)-7.24,p .007) 

3) likelihood that motions will be filed (F(1,673)-4.06,p 
.044) 

The first of these three-way interactions occurs because 
of a marginally significant difference between assigned and 
retained counsel in Boone County in their handling of felony 

----''"--- .. -
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cases which does not occur in Jo Daviess County. It appears 
that in Boone County, assigned counsel may be less likely to 
release initially incarcerated felony clients from jail before 
the date of case disposition than are retained counsel. This 
difference does not exist for misdemeanant clients in Boone 
County and does not occur in Jo Daviess County. 

The second three-way interaction is a reflection of the fact 
that the ad hoc assigned counsel system in Boone County is 
significantly quicker than retained counsel for both felo~ies and 
misdemeanors, while the pa~t-time public defender system, in Jo 
Daviess County is significantly quicker than retained counsel only 

for misdemeanors. The third, three-way interaction of type of counsel, site 
and type of crime charged is a result of the fact that there is an 
interaction of type of attorney and type of crime in Boone county, 
but not in Jo .. Daviess county. In Jo Daviess County the 
part-time public defender is more likely to file motions (for both 
felonies and misdemeanors) than retained counsel in that jurisdiction. 
The assigned counsel system in Boone County is. more likely to file 
motions than retained counsel, but this is particularly true for 
misdemeanor cases. This qualification of the performance of 
the ad hoc assigned counsel system in Boone County is what 
generates the statistically significant int~raction. 

In sum, the ad hoc assigned counsel system in Boone County 
appears less likely to release felony clients fro~ j~il prior 

to disposition, more speedy and less likely to file motions than 
than the part-time public defender system of Jo Daviess County. 

2) Comparison of Data for Felonies Only 

No statistically signficant differences between type of 
counsel and site were found. That is, on the basis of 
statistical analyses, one cannot conclude that there is any 
significant difference in the functioning o~ ad hoc assigned 
counsel and part-time public defnder sy~tems in rural counties. 

Since the three differences between assigmed and retained counsel 
that had emerged in the combined analysiS of felony and 
misdemeanor data might have disappear(;;": either as a reul t of the 
more extensive set of covariates employed in this analysis or 
the reduced number of degrees of freedom associated with the 
analysis of felonies only, analyses of only felonies 
controlling for the two covariates employed in the c~mbined 
tests were conducted. They revealed a significant effect for 
the variable, bond status at case disposition. Thus, the lack 
of difference between assigned and retained counsel in the 
six covariate, felonies only analysiS of covariance for this 
variable would appear to be due to the additional covariates. 
Differences observed in the combined misdemeanor/felony analyses 
would appear to have been at least partly due to differences in 
the clientele represented by assigned and retained counsel. The 
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analyses revealed a mar ina1l . 8 aSSigned and retained c~unse1Yfsign~ficant difference between 
incarceration There or t e variable, likelihood of 
likelihood of·resolVinWg~aS no significant effect for the variable 
f case at tri 1 I -, 
or these two variables,' the lack a~. t would appear that 

assigned and retained of a d~fference between 
. d counsel in the anal . f f ~5 ue more to the reducti i YS15 0 elonies only 
of strength of the effect:n :hth; degrees of freedom and lack 
diffe~ences in attorne or e elony data, than any 
clientele. y behavior associated with differences in 

Three interactions of t (felony/misdemeanor) had 1 ype of counsel, site and type of crime 
felony-misdemeanor anal s.:s so emerged in the combined 
those concerning the nU!ber·ofT~: :bsence of two of these effects, 
case disposition, and the like1ihY dbetween first arraignment and 
not surprising since the i t 00 that motions will be filed is 
that existed for misdemean~rer:~~ions ;ere a result of differences 
analysis of only felon c ' not e10ny cases. In an 
an interaction gf typeYan:ses , one would not expect to find 
interaction, however, had r~~~:::lt~nd site. The third three-way 
and retained counsel between Boon a difference betw~en assigned 
respect to felonies T e and Joe Daviess county with 
dis • 0 ascertain why this ff appeare,i, an analysis with th e ect might have 
conducted on the felon d t e original two covariates was 
suggesting that it wasYno: a. The results were non-significant 
covariates in the felonies_~~~trolling for the the additional ' 
effect, but the fact that thisY ~~alYSiS that eliminated this 
contribution of the misd e ect had depended heavily on the 

emeanor cases. 
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COMPARISON OF COSTS IN THE SIX IN ... DEPTH STUDY SITES 

I. comparison of Costs in Two Ohio Counties 

Costs were compared for the system in Summit county, Ohio,. 

which employs an ad ~ assigned counsel approach alongside a full

time defender program, and Montgomery county, which has a coordinated 

assigned counsel system that operates in conjunction with a full-

time defender program. For purposes ~f discussion, the Ad h2£ 

assigned counsel approach in Summit Cc.:n.l.,\ty will be called "jurisdiction 

A," while tha Coordinated assigned counsel system in Montgomery County 

will be called "jurisdiction C." 

A. Overview 

It can be shown that cost per case equals average variable 

costs plus average overhead cost. Average variable cost in this 

instance is fee per case. Fee per case identically equals fee 

per hour Multiplied by hours per case. By knowing the cost 

dimensions of: fee per case, fee per hour, hour per case and 

average overhead per ca~e, we can both estimate average cost of a 

case and explain differences ~n assigned counsel system cost, if 

they occur. 

In each Jurisdiction, we located the fee requests for a 

sample of felony assault and drug cases handled by assigned 

counsel. From these requests, data were obtained to estimate: 

fee per case, attorney's hours per case, and fee per hour. 

Analyses of variance were performed to test for·statistically 

significant differences between Jurisdictions. Fee p~r case is 
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counsel system. This appears to be a consequence of the greater 

'ees per hour for coordinated aSSigned counsel. In addition, 

overhead costs for each t sys em were calculated. The process of 

c~l~ulating overhead is di~cussed and estimated total cost per 

case is then presented. 

B. A Com arison of Costs P er Case, Hours Per Case, d an Fees Per Case 

Table 1 below shows the fee/case, hours/case, 
and fee/hour for both 

Summit County, the ad hoc jurisdiction, 
and Montgomery. County, the coor

dinated assigned counsel . Jurisdiction before dd' a ~ng in overhead costs. 
Table 1 

Fee Per Case ~nd Fee Per 
Ass' Hour for Ad Hoc and Coordinated 

Case Type 
and Mode of 
Disposition 

Assault: 

Trial 
Plea 
Dismissal 

Drug: 

Trial 
Plea 
Dismissal 

Assl't & Drug: 

Trial 
Plea 
Dismissal 

.. .. 

19ned Indigent Defense Counsel Systems 

Fee/Case 
Ad Hoc Coord 

$304.65 $460.82 

523.11 862.00 
252.12 420.62 
184.60 274.33 

251.90 239.S6 

425.67 
243.64 24S.64 
193.67 213.50 

27'S. S8 321.79 

49S.75 S62.121121 
247.SS 314.40 
1S8.121121 224.24 

Hours/Case 
Ad Hoc Coord 

15.4 16.9 

25.4 37.8 
13.2 14.3 
9. 1 11. 1 

12.3 9. :1 

35.2 
10.9 9.5 
S.7 7.6 

. 13.7 11.9 

27.S 37.S 
11. S 11.0 

9.121 S.3 

Fee/Hour 
Ad Hoc Coord 

$19.73 $27.24 

2121.61 22.S2 
19.1219 29.25 
2121.15 24.71 

20.55 26.45 

12.1219 ---
22.39 26.1216 
2a.1S 27.87 

20. 12 ~6.SS 

17.92 22.82 
22.50 2S.48 
2121.S9 27. 11 
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1. Jurisdiction A. 3 

& the sample o'f SS 'felony 'fee As can be seen in Table 1, .or 

I (aggregating 'fees 'for felony requests by ad hoc assigned counse 

average fee per case was assault and 'felony drug cases), the 

approKimately $276. Dif'ferences in the 'fee/case 'for felony 

d-ug cases were not statistically significant. assault and , There 

t d1''f'ferences in the costs associated were statistically significan 

disposition (multivariate with dif'ferent methods of case 

o < 001) Trials were F(4,160)=34.7S,p<.001,7; F(2,S2)=70.2 ,p • • 

more eKpensive than pleas (Scheffe p<.0S), and pleas were 

significantly more eKpensive than dismissals (Sche'ffe p<.05) 

$~47.SS, $1S8.00, respectively). (means=$498.75, ... A trial cost 

t 1.3 times more almost twice as much as a plea, and a plea cos 

than a dismissal. 

d h assigned counsel spent an Table 1 also reveals that a oc 

of 13.7 hours on the comb1ne average , d sample of assault and drug 

cases. There were statistically significant differences in the 

time spent on ... , -ases -esolved by dismissal, plea and trial 

(F(2,82)=34.67,p<.001), but this d1 eren 'f'f ce is qualified by a 

t pe of offense (drug signi'ficant c~ossover interaction between y 

vs. assault) and method of disposition (multivariate 

F(4,160)=11.54,p<.001); (F(2,82)-3.S6,p<.025). Thi!.' i nt eract ion 

is such that trials take more time if drug cases ~~e involved 

(35 hours for drug cases vs. 25 hours for (F(1,S2)=12.00,p<.001) 

assaults) while pleas require more 1me t · if the charge involved is 

a felony assault (F(1,82)=11.32,p<.001) (10 hours for drug cases 

vs. 13 hours 'for assaults). 

4 

The average fee per hour was approximately $20. On a per hour basis, 

trials were the least expensive mode of disposition, costing only $17.92 

versus over $20 per hour 'for pleas and dismissals. 
Th i s, hC1wevet', 

is not a statistically signi'ficant di'fference. There are no 

statistically significant di'fferences in fee/hour for ad hoc 

counsel as a funetion of type of crime or method of disposition 

or an interaetion of these variables. 

Overall, in JuriSdietion A, trials were more eKpensive than 

pleas and pleas more eKpensive than dismissals. 
Trials requ.ired 

more time if drug eases were involved and pleas required mOt"e 

attorney time if the charge involved a felony assault. 

2. Jurisdiction c. 

Table 1 also presents the fee/ease, hours/ease and fee/hour 

for the sample of 89 felo~y fee requests submitted by. eoordinated 

aSSigned eounsel eKamined in Jurisdiction c. 
It appears that the 

mean 'fee requested per ease (averaging aeross both assault and 

drug eases) was approKimately $322. As in Jurisdietion A there 

are statistieally signifieant differences in the eosts aSSOCiated 

with different methods of ease disposition (multivariate 

F(4,154).S.21'P(.001);(F(2,79>.S.71'P<.005). 
Trials are more 

eKpensive·than pleas (Seheffe P<.05) and pleas more eKpensive than 

dismissals (Scheffe P(.05> ($S64, $334, $239, respeetively). In 

JuriSdiction C, representation of an indigent defendant by 

aSSigned eounsel at trial eost the eounty over 3.8 times more 

than a ease that was dismissed, ~nd 2.7 times more than a case 

settled by plea. There are also differenees in the fees 

aSSOCiated with felony as~ault vs. felony drug eharges 

(multivariate F(2~7S)=3.47'~<.036~; (F(1,79)=S.77,p<.011). 

-==------........------~~~~--~~-~-~ -~ '" « 
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Examination of Table 1 reveals that representation of felony drug 

offenders cost less than representation of defendants charged 

with felonious assaults (average of $226 vs. $51S per case, 

respect i vely) • We urge caution with this finding, however, since 

our sample did not contain any felony drug cases 'resolved at 

trial. This information would certainly have i~creased the 

feelhour associated with drug offenses. 

Table 1 also indicates that assigned counsel spent an average 

of ll.9 hours per case for our sample of felony offenses. There 

are statistically significant differences in the number of hours 

associated with different modes of case resolution 

(F(2,79)-11.9,p(.001) and type of 'offense (F(1,79)-6.0,p(.016). 

Table 1 makes clear that trials required more time than pleas 

(Scheffe p(.05) (mean hours-37.S vs. 11.7) and pleas more'time 

than dismissals (Scheffe p(.05) (mean hours for dismissal-S.S). 

In addition, felony drug cases required fewe~ hours than felony 

assault cases (9.1 vs. 16.9 hours). Again, caution is urged in 

interpreting this latter finding due to the lack of data about 

drug cases resolved at trial., 

As in J'urisdicticm A, representation by coordinated counsel 

cost less per hour if the case went to trial than if it were pled 

or dismissed, but again, this is not a statistically significant 

difference. 

In sum, in J'urisdiction C, trials are more expensive than 

pleas and pleas more expensive than dismissals. Trials required 

more time than pleas and pleas More time than dismissals. There 

is an indication that felony drug offenses cost less than felony 

assaults and required fewer hours. 
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3. Compa~ison of Jurisdiction A and 
Jurisdiction C. 

Statistical analYSis 

Significantly greater for 
reveals that fee per case is 

the coordinated assigned 
J'urisdiction C than the ad h ' 

6 

oc asslgned counsel 
(multivariate F(2, 160)=10 90 

• , P (.001; 
of J'urisdietion A 

F(1,161>=S.Sl,PC.003). This 
is clearl)' true for eaeh 

eases. 
type of d' 

lSPosition of felony assault 
Overall, the data 

the eo-ordinated system. 
reveal a 17% higher fee per case for 

sytem's fee per ease was 

smallest pereent dl' •• 

Ignoring trial 

only 2% greater 

dat~, the eo-ordinated 

for drug pleas (the 
• cerenee). As I sau t plea fee per 

more expensive l' ease was 
or the eo' :v--ordinated 

d'ff system (the greatest 
1 erenee). w. are reI t 

ue ant to make ' • In.erenees about 

67'1. 

eomparative eosts for drug 
eases sinee we 1 

aek data about drug 
eases resolved at trial.S 

Analyses reveal no signifieant 
differenees in the hours 

devoted to 
eases by attorneys in the two 

do reveal that fee per The analyses systems. 

hOur eosts are greater 
than the ad hoe indigent for the eoordinated 

defense system. 

,,. 'II, 
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c. OVerhead Costs , 

1. Jurisdiction A. 

assi gned cOI.lnsel running the ad-hoc The overhead oosts Tor th 

those associated with e 

and those associated with 

two types of costs: system consist of 

assigning counsel to cases 

prooess oT The assignment prooess uses f paying attorney~. 

the prooess 0 ud e's time to seleot 
. ately five minutes of a J g 

(roughly) app~xlm k' time to telephon~ 
ten minutes Qf a court cler s an 

attorney and t the 
the attorney and verl l'S willing to accep 'fy that he or she 

appointment. $50,000 per year for the Using a salary of 

J udge and $2121,000 per year appointing for the court 'clerk, the 

adds a cost to the assignment process case ... of $~.10 for Judicial 

resources eKpended and resources ~Kpended. $1.70 for court clerk 

then, an additional $3.80 Roughly speaking, 55 resources are used, 

representing county cost 

The payment process 

the assignment proce • per case for 

1'" minutes of a uses approKimately lve 

d 's time to review and JU ge approve tne ~oucher. On the basis of 

the above Judicial salary, the Judge adds $2.10 to the cost of 

each case. Part-time accounting cler In addition, a k is used to 

fill ·out forms for the county t d to keep a to authorize paymen an 

fi ling syst em. 

following way. 

of her time on 

clerk was estimated in the The cost of the 

It appears that the ~ccoun 4 121% ting clerk spends 

Counsel system accounting from the aSSigned 

February through December. 
. 1 accolJnt i ng In January, when specla 

clerk spends 9121% of her t irne on procedures are followed, the 
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aSSigned cOUnsel iSSUes. 

Sinoe the aocOunting olerk earns $14,000 
per Year, We oal

c
u1ated the a~unt OT the acoOuntlng olerk's 

salary attributable to Work on the aSSigned counsel system to be 

$6201. Since 1037 aSSigned oounsel cases were handled in this 

year, we calCUlate that the COst per case oT the accOunting clerk is $5.98. 

In sum, roughly speaking, it costs the co~nty an 

additional $8.08 beYond the Tee eharged by oounsel ~or the 

process OT paYing eounsel. Overall, it oosts the eounty an 

additional .,1.88 per eaSe Tor both aSSigning and paYing eounsel 
for indigent defense. 

2. Jurisdiction c. 

The overhead oosts assoeiated With the eoordinated aSSigned 

OOunsel system are also eomposed oT eosts assoCiated with the 

aSSignment process and the payment process. 
In this 

an ASSignment ~mmissioner. The Commissioner apPOints attorneys 

.aeh SPReiTing the attorneys who have been quallTied to deTend in 
this type of case. 

In addition, the CommiSSioner handles the 

attorney Tee requests, although JUdges also reView the requests 

aTter approval by the Com .. iSSIoner. The CO",USsIoner earns 

.'8,000 a year and spends approxi .. ately halT hiS/her time on the 
taSk of aSSigning Counsel. 

In this year ~here were 1298 felony 
cases handled by the aSSigned COunsel .system. 

be ealoUlated that It eosts JurlSdietion C apprOXi .. ately $6.~ It can thet'ef':)re 

per ease Tor the Com"ission.~ to aSSign and pay eounsel. 

In addition, it Was estimated that a Juage has to Spend 
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approximately five minutes ~eviewing each vouche~. Using the 

Judicial sala~y of $50,000, the cost pe~ case f.o~ Judicial ~eview 

of the fee ~equest is $2. '10. In SUM, the app~oxiMate ovel'''head cost 

pe~ case fo~ the coo~dinated assigned counsel system is $9.03. 

3. Comparison of Jurisdiction A and Jurisdiction C. 

The overhead costs per case, as calculated above, do not differ 

greatly between the two systems. If any differences do exist, it appears 

that the ad hoc system, with its greater number of participants employed 

in the processes of assigning and paying counsel, would be considered 

slightly more e~~ensive. 

Table 2 below depicts the costs per case once the overhead costs 

are included. It can be observed that in every category of case, cost per 

case was higher in the coordinated assigned counsel syste~. 
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Case Type 
and MOde of 
Disposition 

Assault: 

T~ial 
Plea 
DisMissal 

D~ug: 

T~ial 
Plea 
DisMissal 

Aslt & D~g 

T~ial 
Plea 
DisMissal 
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Table 2 

'Cost Pe~ Case of Assigned 
Counsel Systerns 

Fee/Case 
Ad Hoc COO~d 

304.65 460.82 

l523.11 862.121121 
252.12 42121.62 
184.60 274.73 

251.9121 239.86 

425.67 
243.64 248.64 
193.67 213.l5121 

275.819 321.79 

498.75 862.1210 
264.88 314.40 
188.121121 224.24 

Ove~head/Case 
Ad Hoc Coo'-:j 

11.88 9.1213 

.. 
II 

II 
II .. 
II 

.. 
II 

II 

II 
II 

II 
II 

.. 
II 

.. 
II 

II 
II 

II .. 

Cost/Case 
Ad Hoc Coo~d* 

31G.53 469. as 

534.99 871.03 
264.1210 429.'65 
196.48 283.76 

263.78 248.89 

437.55 ---
2l55.57 257.67 
21215:55 222.53 

287.76 330.82 

51121.63 871.03 
276.76 323.43 
199.88 233.27 
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I!. Comparison of Costs in Two Michigan Counties 

A comparison of costs was made for the two Michigan ,counties 

studied. The systems compared here presented a sharper contrast 

than the two Ohio systems. Berrien County, Michigan employed a 

"contract system" whereby the county depended upon a single law 

firm to meet the jurisdiction's requirements for indigent criminal 

defense repre~entation. Tha; system operated on a.budget, much like 

a public defender system; 'thus, no individual attorney fee vouchers 

were available to aid in computing case costs. 

The second jurisdiction, Saginaw County, Mi"chigan, did have a 

coordinated assigned counsel system. Here, the computation of costs 

was facilitated beca~se the researchers were able to obtain data 

from the lawyers' fee applicatio'ns and from the county! s fee payment 

forms. 

A. Berrien County Cost Data 

Because of the fact that no data were available for each case, 

the study had to devise other means of obtaining detailed cost infor

mation. The first method employed was an "aggregate" cost analysis. 

This entailed computing the total direct costs of providing defense 

services and dividing this sum by the numbe'r of cases handled by the 

contract firm. Fortunately, although the contract firm did not main-

tain 'detailed records about each individual case, it did have a total 

annual caseload figure. 

The aggregate approach, however, was not sufficient to enable the 

to fine tune the case costs. Since both felonies ,and misdemeanors 

were included in the Michigan study, one wanted to have separate average 

case costs for these two major categories. In addition, as in the 

Ohio analysis, on~ would have liked to analyze separate costs' 
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for cases disposed of by plea versus trial. 

The contract firm was not able to supply statistical data on the 

ratio of felony and misdemeanor cases handled nor about the costs of 

disposing of trials versus pleas. Therefore, a second method had to 

" "" be employed -- a "time-related cost analysis. Costs were calculated 

by using a formula that computes aggregate cost per case as a weighted 

average of the cost per case of the different types of cases that were 

represnt.ed. By assuming that cost per hour was the same for all cases, 

and by knowing the aggregate cost per case (which had been computed 

using the first" method), cost per case for the different types of 

cases could be solved by knowing only, in addition, the relative 

hours of attorney time spent per case. This latter piece of information 

was obtained from interviews with the contract at~orneys using a 

modified "Delphi study" approach. 1 Most overhead costs are implicitly 

included in these cost per case estimates since the contract firm 

uses itw own personnel to assign attorneys to cases and to handle 

administrative matters. 2 

1. Aggregate Costs. Using the aggregate cost analysis, the 

average cost per case for Berrien County was as follows: 

Total direct costs 
II cases handled 

= $141,576 
1,532 

= $91.41 
Average cost/case 

1This approach uses the ratios of hours rather than the number of hours 
estimated by the attorneys to make the necessary computations. 

2There were some additional overhead costs not compputed here such as 
the cost to the court system of assessing defendants' financial eligi
bility and the payment of attorneys who handled conflicts cases. How-

'ever, these costs were calculated at less than $5 per average case. 
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2. Tin::.e-related cost analysis. In order to cG,npute costs 

per case for the various case types and modes of disposition, it 

was necessary to have information about the frequency distributions 

of the cases and methods of disposition. Information about misde-

meanors was reliably obtained from the docket study. Information 

about non-capital felony trials and felony pleas and dismissals 

was obtained by drawing inferences from docket study data about 

assault and drug felonies. Information about capital felony trials 

was developed from the "delphi" interviews of contract lawye·rs. 

Since the estimate of this crucial frequency was uncertain, 

an upper and lower boundary estimate was used in this analysis. 

At the upper boundary, it was assumed that, at most, 8% of the 

total contract felony caseload was composed of capital felonies. 

At the lower boundary, 4% was assumed. Tables 1 and 2 below depict 

the relative frequency distributions assumed for felony and mis-

demeanor cases. 

Table 1 

Relative Frequency Distribut:f.on of Felonies 

Mode of Disposition Relative Frequency: 

felony capital" trial 
felony non-capital trial 
felony plea and dismissal 

TOTAL 

Low High 
4% 8% 
3% 3% 

93% 89% 

100% 100% 

Table 2 

Relative Frequency Distribution of Misdemeanors 

Mode of Disposition 

misdemeanor trial 
misdemeanor plea and dismissal 

TOTAL 

Relative Frequency 

7% 
93% 

100% 
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A detailed description of the formulae used and the calculation 

of ratios of relative time spent per case is provided in the cost 

chapter for ~he site profile report. Table 3 shmvn 

below gives the fine-tuned costs per case, broken down for felonies 

and misdemeanors and for the different methods of disposition. 

Table 3 

Cost Per Case For Different Types 

Of Cases and Methods of Disposition 

Case type. 
------------------=-------:\ . ..... . 

Felony Capital Trial 
Felony Non-Capt!al Trial 
Felony Pl.a and Dismissal 

Misdemeanor Trial 
Misdemeanor Plea and Dismissal 

Felony Case 
Misdemeanor 

Cost 
Using first 
assumpt.about 
fel. c:aseload 

-------------
• 978.68 

466.:58 
91.1214 

113.8121 
34'!,14 

138.27 
39.73 

Average c:ost·per c:ase for entire 
c:aseload as previously c:omputed: 92.41 

per c:ase: 
Us i ng sec:oYld 
assufl1pt. about 
fel. c:aseload 

-------------
$ 81121.98 

386.63 
7:5.44 

94.3121 
28.29 

144.21 
32.71 

92.41 

4. Costs per hour. The cost per hour of attorney services 

was easier to obtain because the contract firm did maintain data on:" 

the total number of billable hours spent on contract defender work 

by its attorneys during 1981. Dividing that number into the total 

direct costs provides the calculation for cost per firm hour to 

the county. 

Cost per hour ~ $141,567 / 4,347.75 hours = $32.56 

5. Hours per case. Dividing this newly computed cost per 

hour into the cost per case data above implies what the lawyers' 
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time allocations were for each type of case. Table 4 below shows 

the time spent per case. 

Table 4 

Time Spent Per Case 

Case type 
------------------------
Felony Capital Trial 
Felony Non-Capital Trial 
Felony Plea and Dismissal 

Misdemeanor Tr.ial 
Misdemeanor Plea and Dismissal 

Felony' 
Misdeme .. nor 

For all case type. 

B. Saginaw County Cost Data 

Hours per. 
1st assumpt. 
-------------

30.06 
14.33 
2.80 

3.47 
1.0:5 

4.2:5 
1.22 

2.84 

case: 
2nd ass.urnpt. 
------------

24.91 
11.87 
2.32 

2.90 
.87 

4.43 
1.00 

2.84 

As in Berrien County, two methods were employed to ascertain 

average costs per case. Aggregate data was obtained from the totals 

of attorney fees paid by the felony and misdemeanor courts and from 

the office budget for the Assigned Counsel Administrator. In 

addition, costs could be broken down for felony and misdemeanor cases 

because separate data were available for' each type of case. 

The second method used was an analysis of data taken from a 
I 

sample of actual attorney1fee vouchers and court orders for payment. 
I 

This sample, although more precise than the first method, was limited 

in that the felonies that were sampled were strictly assault and drug 

cases; misdemeanors were sampled across the board. 

I 
I 

-- ~I 

~ 
] ~; 

r A 
11 

n 
~] -. 

~ I t 

U 
{J 

n 
n 
Ii 

U 
[J 

U 
D 

16 

1. Aggregate Costs. Separate computations were made to 

obtain felony case costs and misdemeanor case costs. In order to 

obtain felony case costs, the following was done. The Circuit Court's 

1981 expenditures for assigned counsel were used as a basis. F.u;ll1t 

this amount, a percentage was deducted for paternity cases, which were 

not to be included in the study. The remainder was divided by the 

number of felony cases handled by assigned counsel (according to 

reports produced by the Assigned Counsel Administrator) to produce an 

average cost per felony case. Next, a per case cost allocation was 

added for proportional costs incurred by the Assigned Counsel Admin-

istrator's office for overhead. Next, the cost per case was reduced 

by a proportional sum of monies recouped from defendants served by the 

system. And finally, a sum was added for direct costs, thought to be 

sustained by other court and county officials who spe~t a portion of 

their time in duties related to the indigent defense system. 

The comput~tions were as follows: 

Fees paid for Circuit Court cases: $367,407.58 
Less 5% for paternity case13 ($18,370.38): $349,037.20 
Divided by the number of indigent felonies (1225): $285 
Plus $33/case Administrator's cost: $318 
Less 5.4% for monies recouped from defendants ($17): $301 
Plus other direct administrative costs ($16): $317/average' felony case 

Essentially the same process was employed for misdemeanor cases 

except that the District Court's 1982 ~xpenditures were used as a basis 

and were reduced by the percentage of traffic cases included. The 

computations were as follows: 

Fees paid for District Court cases: $72,095 
Less 46% for traffic cases: ($33,163.70): $38,931.30 
Divided by the number of indigent misdemeanors (229): $170 
Plus $33/case Administrator's cO'st: $203 
Less 5.4% for monies recouped from defendants ($11): $192 
Plus other direct administrative costs ($16): $208/average misdemeanor 
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2. Analysis of Sampled Cost Data. For this analysis, 102 

cases were sampled; this included 55 misdemeanors, 27 felony assaults, 

and 20 felony drug cases. This analysis assumed that the average 

cost of felony assault and drug cases added together was a reasonable 

approximation of the cost per case for all felonies. The total fees 

paid for each type of case were divided by the number of each type of 

case to produce the average cost per felony and misdemeanor case. 

Next, those costs were adjusted for the two types of administrative 

overhead and reduced for monies recouped. The computations were as 

follows for felony cases: 

two 

Fee per average indigent felony case: $262 
Plus $33/case Administrator's cost: $ $295 
Less $17/case for monies recouped: $278 
Plus other direct administrative costs: $294/average felony case 

The computations were as follows for misdemeanor cases: 

Fee per average indigent misdemeanor case: $158 
Plus $33/case Administrator's cost: $191 
Less $ll/case for monies recouped: $180 
Plus other direct administrative costs: $196/average misdemeanor 

~. Comparison of Aggregate and Sampled Costs Per Case. The 

methods of computing costs in Saginaw show the following comparison: 

Aggregate Data Sampled Data 

Average cost/felony $317 $294 
Average cost/misdemeanor $208 $196 

4. Fee/Hour; Hours/Case. Information on hours spent per case 

was available in the attorney requests for fee payment. The number 

of hours spent per case and the fee per hour is presented in Table 5. 
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type o~ ease 
----------------.-----

Felony (Ass.+ Drug) 

Felony Assault 

FelCmy Drug 

Felony Trial (A + 0) 

Felony Non-trial (A+D) 

Mi(.oIdemeanor 

Misdemeanor Trial 

M i sd enleanor Non-trial 
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Table 5 

Fee/Hour and Hours/Case 

~ee Ave. * ~ee # of 
per ease #hours per houl" valid eases 
-------- ------ -------- -----------

5240 7.18 533.43 15 

5219 6.~1 $33.64 S 

$264 7.94 533.29 7 

KKK KKKK KKK KKK 0 

5240 7.18 533.43 1!5 

.160 :5.76 527.844 48 

5132 4.:53 529.07 6 

5164 :5.94 $27.69 42 
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C. Comparison of Berrien and 8aginaw Cost Data 

While different methods were, of necessity, used to estimate 

costs for the two counties, the estimates do provide for comparisons. 

The average cost for a felony case in Berrien County ranged from 

$118 to $144/case. This compared with from $294 to 317 for a felony 

case in Saginaw County. In other words, a felony case in Saginaw 

County costs almost twice as much as in Berrien County. 

The average cost of a mis.demeanor in Berrien County ranged from 

$33 to $40/case. This compared with a range of $196 to $208 for a 

misdemeanor case in Saginaw County. Thus, misdemeanor cases in 

Berrien County cost less than 20% as much to proces~ as those in 

Saginaw County. 

Comparing the cost of attorneys' fees on an hourly basis 

could also be done. Dividing the Berrien County contract firm's 

total annual fee of $141,576 by the total number of hours spent by 

the firm's attorneys produced an average hourly fee of $32.56. 

This can be compared with the rates shown for Saginaw County in 

Table 5 which show an average felony case fee to be $33.43/hour and an 

average misdemeanor fee to be $27.84/hour. Therefore, it remains to 

; 

account for the source of the difference in cost per case between the 

two counties. 

The differences in cost per case appear to stem from the fact 

that the contract system in Berrien County devotes less time to each 

case than the coordinated assigned counsel system attorneys in Saginaw 

County. Table 5 shows that attorneys in Saginaw devote an average 

of 7.18 hours to each felony case and 5.76 hours to each misdemeanor 

case. However, Table 4 shows that in Berrien County attorneys devote 

only 4.3 to 4.4 hours to a felony case and 1 to 1.2 hours to a 
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misdemeanor case. 

While the contract system involved a smaller outlay of county 

dollars, its attorneys were spending less time on the cases than the 

attorneys practicing in the di coor nated assigned counsel system. If 

the spending of less time implies a reduction in the quality of ser-

vices ~endered th i , en t does not follow that the contract system is 

necessarily more cost effective. If that time savings implies no 

difference between the services rendered, then the contract system 

is less expensive by virtue of its being mnre ,,, eff~cient. 

• 
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III. Comparison of Costs in Two Illinois Counties 

Costs were compared for the system in Boone County, Illinois, 

which employs an ad hoc assigned counsel approach, and Jo Daviess 

County, Illinois, which has a part-time public defender. Since these 

are both rural counties, these methods or representation were the 

exclus~ve mode of representation provided for indigent persons accused 

of crime. For purposes 6f facilitating the discussion, the ad hoc 

assigned counsel approach in Boone County will be referred to as 

"jurisdiction AR," while the part-time public defender system in 

Jo Daviess County will be called, "jurisdiction PD." 

In jurisdiction AR, the study was able to make use of the 

fee vouchers submitted by assigned counsel for the felony and 

misdemeanor cases that they handled. From these requests, data 

were analyzed to estimate: fee per case, time spent per case, 

and fee per hour. In addition, overhead costs for this jurisidiction 

were calculated. 

In jurisdiction PO, however, the part-time public defender was 

paid an annual salary. Therefore, data did not exist on fees for 

individual cases. This was much the same situation that was faced 

in Berrien County. In order to obtain data about individual cases, 

data were requested from the part-time defender about: numbers of 

cases handled, distribution of case types, a~d the number of hours 

spent on the average for different types of cases. An estimate of 

costs per case was constructed from this data. Total costs were 

computed based upon the public defender's salary, fringe benefits 

paid by the county, and public defender expenses. Since, as was 

the case in Berrien County, it was thought that there were neglig-

able overhead costs by the county for this type of system, over-
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22 
head costs were not estimated for thl..s location. Following the 
presentation of c( t . 

)S estl.mates for each jurisdiction , a comparison 
is made of costs between the two jurisdictions. 

A. Jurisdiction AR 

i) Fee/Case, Hours/Case, Fee/Hour. 
The fees paid to 

assigned counsel in Boone Cou~t; for each category of 
case clnd type 

of disposition, the h 
ours spent by attorneys .for the aVeragfa case, 

and the average fee received per hour are 
shown on Table 6. 

Table 6 

Fee Per Case, Hours Per Case, Fee Per Hour 
Overhead and Cost Per Case for Ad Hoc Assi~ned 

Indigent Defense Counsel System 

Fee/Case Hours/Case Fee/Hour Overhead/Case 
Case Type 
and Mode of 
lJisposition 

Felonies: $284.15 11.5 $24-.71 $9.16 
Trial (7) 1080.67 38.9 27.73 NonTrial (91) 229.22 9.16 

9.3 24.59 9.16 
Misdemea~or: 112.03 4.4 25.29 9.16 
Trial (4) 139.75 5.3 26.72 NonTrial (30) 108.33 9.16 

4.3 25.08 9.16 

• 

~_L- ___ _~_ p ~, 

Cost/Case 

$293.31 

1089.83 
238.38 

121.19 

148.91 
117.49 
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As can be seen in Table 6, for the sample of 98 felony fee 

requests by ad hoc assigned counsel (aggregating across trial and 

nontrial methods of disposition), the average fee per case was 

approximately $284. The average fee,per hour was approximately 

$24. While the sample of felony trial cases is admittedly very 

small (7), it appears that trials were more expensive than 

non-trial dispositions. A trial cost over 4 times as much as 

) d i i The higher cost of ~ nontrial (plea and dismissal ispos ton. 

trial is attributable to either the greater time spent or gre~ter 

cost per hour, or both, as is evident from Ta~le 6, since trials 

required more hours of work from assigned counsel. But the fee 

per hour for a felony tria~ is only slightly great~r than the fee 

per hour for a felony non-trial. The much greater fee per case for 

a felony trial case is a result of the grea~er amount of atto,rney 

time spent on that type of case. 

For the entire sample of 34 misdemeanor case fee requests, 

$1 12 and the average fee per hour was average fee per case was 

$25.59. Assigned counsel spent on average 4.4 hours on 

misdemeanor cases. While there are extremely few misdemeanor 

trial cases (4), Table 6 does show that misdemeanor trial cases 

were almost three times more expensive than misdemeanor non-trial 

cases. This difference is less than the cost difference in trial 

vs. nontrial modes of resolution for felony cases. However, as 

in felony cases, the fee per hour for cases resolved at trial is 

only slightly greater than the fee per hour for non-trial cases. 
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The difference in cost per case is again due to the relative 

number Qf hours devoted to each type of case. 
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A comparison of felony cases in general to misdemeanor cases 

reveals that felony fee per case is approximately 2 and a half 

times greater than misdemeanor cases. The difference appears to 

be, primarily a result of the greater number of hours required for 

the disposition of felony cases. 

ii) Overhead Costs and Cost Per Case 

The overhead costs associated with this ad-hoc aSSigned 

counsel system consist of costs associated with the assignment 

process and the payment process. The assignment process requires 

approximately five minutes of a judge's time to select an 

assigned attorney and ten minutes of a court clerk's time to 

telephone ,the attorney and mail him/her the Notice of Appointment 

and Complaint. Usi 1 1 
ng an annua sa ary of $60,000 for the judge 

and $20,000 for the court clerk, the i 
ass gnment process adds a 

cost of $2.50 for judicial resources and $1.67 for court clerk 

resources expended. Thus, for the assignment process, we roughly 

estimate that each case costs the jurisdiction an additional 

$4.17. 

The payment process requires approximately five minutes of a 

judge's time to review and approve the voucher submitted by the 

appointed attorney. In addition~ the payment process requires: 

five minutes of a court clerk's time to transmit the attorney's 

claim form to the treasurer's office, five minutes of a clerk's 

time in the treasurer's office to submit the claim for approval 

at the, monthly county board meeting and five minutes of a county 
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clerk's time to enter the transaction into the county budget book 

Using the' same values as above about judicial and cut the check. 

and clerical salaries, the value of the judge's time can be 

imputed to be approximately $2.50 and the value of each five 

, i $ 83 The per case cost of the payment minutes of clerks t me • • 

process is then roughly estimated to be $4.99. 

The total overhead cost per case would be equal to: the 

process ($ 4.17) plus the cost of the cost of the appointment 

payment process ($4.99), or approximately $9.16. Each case is 

attributed the same overhead cost. Returning to Table 6 , one can 

s~e the estimated cost per case for each case 'type as a function 

of fee per case plus overhead per case. 

,. ~urisdiction PD 

The methodology used to calculate the costs associated with 

the part-time public defender system necessarily differed from 

that utilized in the jurisdiction emplo~ing ad hoc assignment of 

counsel. A part-ti:ll~ public defender is paid an annual salary 

for the entire caseload. He/she does not submit vouchers 

indicating hours worked and requested reimbursement for each 

case. However, data were obtained from the part-time public 

defender about: salary, number of cases represented, distribution 

of cases and number of hours spent on average on d~£ferent types 
( 

of cases. On the basis of this inform.tion we were able to 

estimate cost per case. To calculate this we used a weighted 

average formula using only "relative" time per case.* The cost 

of a case is considered to be determined by the number of 

*The weighted average formula used was: Cost/case - (Hours/case x 
cost/hours x % caseload) where M is ~he number of case types. 
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attorney hours required for that type of case multiplied by the 

cost per attorney hour. For purposes of this analysis, it was 

aSSumed that the cost per attorney hour was the same for all 

types of cases. It needs to be emphasized that while data on 

absolute hours spent per s t 
ca e ypes were provided by the 

part-time defender, only relative hours are entered into the 

analysis. 

In both jurisdictions, cases were gathered from each of two 

years. Since the public defender's salary and the number of 

cases represented varied in the two years, costs had to be 

calculated separately for each of the two years. 
Table 7 

reports the time data provided by the part-time defender with 

respect to the. average number of hours required by each type of 

case. 
It will be noted that the part-time defender' also provided 

information about time spent 0 h h 
n cases ot er t an adult criminal 

cases: traffic, juvenile, ordinance violation and family cases. 

Since the part-time defender's salary is expected to-encompass 

work on these types of i f i 
cases, n ormat on on the frequency and 

time required by these cases had to be obtained so that these 

cases could be partialed out in estimating the cost of the adult 

criminal case load. 

Using "misdemeano,r non-trial" as the arbitrary base of one, 

the string of ratios describing the relative time required per 

type of case is (in order of Table 7).' 3 2 3 2 1 2 
.: .: .: 1: .62: 

.44: .2: 1.6; 
This string of ratios can be interpreted as, for 

example: a fel 
ony case, on aver~ge, takes three and a fifth as 

much time as as a misdemeanor non-trial case, a felony trial case, 
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1981 1982 

Freq. Rel.Freq. Freq. Rel.Freq 
Hours/ Casf! Case 'type 

2 1.0% 
3 1.3% 

Felony 'trial 8.0 

53 23.1 37 19.3 
Felony Non-'trial 8.0 

5 2.2 5 2.6 
Misdemeanor 'trial 3.0 

74 32.2 60 31.3 
Misdemeanor Non-'trial 2.5 

58 25.3 40 20.8 
1.5 Traffic 

18.2 
1.lt 27 U.8 35 

Juvenile 
4.7 

9 3.9 9 
Ordinance .5 

0 0.0 4 2.1 
Family 4.0 

229 100% 192 100% 
'total 
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on average, takes as much time as a felony non-trial case, or 

a misdemeanor trial takes twenty percent longer than a 

misdemeanor non-trial case. 

Using the frequency distributions presented in Table 7, the 

ratios of relative time spent per case and a weighted average 

formula, cost per case was calculated for each of the six case 

types for which cost data was calculated in jurisdiction AR. 

These cost per case estimates are presented in Table 8 • 

c. Comparison of Jurisdictions Ali and PD 

'the overall conclusion is that cost per case is' only a 

little greate'r in jurisdiction AR. Cost per hour is essentially 

the same for the two counties (see T~ble 9). Therefore, the 

higher cost per case in jurisdiction AR is attributable to the 

extra time that the attorneys in that system report devoting to 

their cases. 

By comparing the cost/case columns in Tables 6 and 8, it can 

be observed that a felony case cost more to defend for the ad hoc 

assigned counsel system ($293.31 vs. $249.56). 'this constitutes 

a 16% difference in costs. This type of difference would occur 

even i~ one excluded the estimated overhead costs. Rowever, if 

one disaggregates by disposition mode, a more complex patt~cn 

appears. Felony trials are more expensive in jurisdiction AH 

(~1089.83 vs. $249.56) but felony non-trial cases are less 

expensive in jurisdiction AH ($238.38 vs. $249.62). 
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TablE 8 

Cost Per Case in Jurisdiction PD 

Case Type 1981 1982 Combined 1981 

Felonies $218.72 $293.84 $249.56 

Felony Trial 218.72 293.84 248.77 

Felony Non-Trial 218.72 293.84 249.61 

Misdemeanors 69.21 93.25 80.06 

Misdemeanor Trial 80.02 110.19 96.11 

Misdemeanor Non-Trial 68.35 91.83 78.87 

Table 9 

Cost Per Hour for Jurisdictions AH and PD 

Cost Per H~ur 
PD Jurisdiction AH Jurisdiction Case Type 

Felony Trial $27.97 $27.34 

Felony Non-Trial 25.58 27.34 

Misdemeanor Trial 27.99 27.34 

Misdemeanor Non-Trial 27.20 27.34 
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30 
By comparing the cost/case columns in Table 6 and 8 it can 

also be observed that misdemeanors cost more to defend in 

jurisdiction AH ($121.19 vs. $80.06). This constitutes a 41% 

difference in cost per case. When one dissaggregates by mode of 

disposition, the same pattern holds. Ad hoc counsel is more 

expensive per misdemeanor case, regardless of mode of 

disposition. 

A comparison of Tables 6 and 7 allows an assessment of the 

time devoted to cases by attorneys in the two jurisdictions. It 

appears that assigned counsel spend more 'time on cases. The 

greatest difference is for felony trial cases (38.9 hours vs. 8 

hours). By dividing cost per case data by time spent data, one 

Obtains estimates of cost per hour. These estimates are 

presented in Table 9. The estimates reveal that the costs per 

hour are roughly similar for the two j'urisdictions. They are a 

few cents more in jurisdiction AH for trial cases and a little 

lower in jurisdiction AH for non-trial cases. The only 

substantive difference (and that is still small) is for felony 

non-trial cases. Cost per hour was $1.83 less in jurisdiction 

AH. This similarity in'cost per hour again implies that cost per 

case differences are due to differences in time spent per case. 

._--_._-------
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PROFILE OF THE ONONDAGA COUNTY, NEW YORK 

MIXED COORDINATED ASSIGNED COUNSEL PROGRAM 

The Environment of the Indigent Defense System 

Located in the central portion of New York State, Onondaga 

County has a population of 463,324 and a population density of 595 

persons per square mile. The county stretches over 794 square miles. 

About 1570, the Indian Chief Hiatl1atha recognized the advantages 

of the site. He chose the village of the Onondagas as the location 

of the capital of the Iroquois Confederacy. In their longhouse were 

the council fires of the ?ive Nations that dominated northeastern 

North America for over two centuries. In 1656 the Jesuits founded a 

mission and fort ~alled Fort Ste. Marie de Gannentaha. Indian hos-

tility caused the fort to be abandoned after 2 years. 

Salt first brought the Indians and the French to the shores of 

Onondaga Lake. The first Anglo-American settlers came to boil the 

brine in 1788. 

The city of Syracuse, which is the county seat, was founded in 

1805 and for many years the bulk of the salt used in America came 

from there. Today, the area is the home of Syracuse University, and 

its basic industries include chemicals, steel, and electrical equip-

mente 

The 1974 per capita income was $4,691 and the 198'1 crime rate per 

1,000 persons was 5,682. As of the 1970 census, there were 6.6% 

of the population living below the poverty level. The county's 

population was 6.5% black in 1980, and had experienced a negative 

population growth of -2% since the last census. 
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The County Executive, an elected official, is responsible for 

the management of all financial and administrative services in the 

county. He oversees the county budget which was set at $323,11l,374 

for 1982, and has a large staff divided into 3 departments. 

Approximately 1,000 lawyers practice in the county. The county 

had a total of 2,387 felony arrests in 1981 of which 1,167 resulted 

in indictments. In addition, there were 5,325 misdemeanor charges 

filed of which 2,097 arose in Syracuse and 3,228 in outlying courts. 

The Criminal Justice System 
The Courts 

The courts in New York State are technically under the central 

administration of the Office of ,Court Administration, the Court of 

Appeals, and the Administrative Board of the Courts. The Office 

of Court Administration is run by the Chief Administrative Judge 

2 

~ho is directly accountable to the Chief Judge of the Court of Appeals. 

Although the system purports to be a unified court system, there 

are a plethora of different courts having apparent autonomy and 

varying names. These include town justice courts and village justice 

courts which often have lay judges, city courts, district courts, 

cqunty courts, and supreme courts, all of which have trial level 

jurisdiction. Appellate jurisdiction is had in the Appellate Divisions 

and the Court of Appeals, which is the state's court of last resort • 

There are four appellate divisions, one in each of the four judicial 

departments of the state. I 
I 

Onondaga County has 4 County Court judges and 55 justices in 

its 9 Village Courts, 19 Town Courts, and 1 City Court. 
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Jurisdiction in the trial courts is as follows. Misdemeanors 

and preliminary hearings in felony cases are heard in the Syracuse 

City Court, the Town Courts, and the Village Courts. There is 

concurrent jurisdiction of felonies and of misdemeanors which are 

prosecuted by indictment in the County Court and the Supreme Court. 

However, as a matter of practice, almost all felony cases are tried 

in the County Court. Cases which are heard in the SUQreme Court are 
," 

, 
generally those where the Attorney General is attempting to establish 

some sort of principle or set a policy. 

In addition to trial level jurisdiction over felonies, the County 

Court has appellate jurisdiction over cases heard in the lower courts. 

The Supreme Court, however, has no 5uch jurisdiction. Onondaga County 

is in the Fouri;b, Judicial Department, Judicial District 5. 

Both the Supreme Courts and the 'County Courts are wholly funded 

by the State of New York. 

The Prosecution 

The 1982 budget for the District Attorney's office was $1,282'~608 

in county funds. In addition, the office received state funding of 

$169,872 for a State Felony Program (formerly called the Emergency 

Dangerous Drug Program), $143,920 for a Career Criminal Program, and 

$197,010 for the violent felony program. The District Attorney also 

has a special DWI program which cost $94,697' in 1982 and receives 

support from the Fraud and Child Support Program, which is a joint 

progra:lI with another department. 

Pretrial Release 

There are 3 bail bondsmen in the county. In addition, In 

addition, there is a pretrial release program operating out of the 

Probation Department. There is no rule allowing the defendant to put 

up only a 10% bond. 
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According to one informant, release on recognizance is used 

frequently by judges in this jurisdiction. The defense attorney 

may speak to judges ex parte to change a defendant's bail status 

after the City Court judge has set bail; they do not necessarily 

file a formal motion to change the conditions of bail. 

4 

However, there are laws which reGtrict the ability to obtain 

pretrial re1~ase in 'fe1ony cases. For example, the District Attorney 

must be heard before a person charged with a felony can be released. 

There is no bail in City Court for a predicate felon or a person 

charged with a Class A felony. If the defendant is on bail for a 

violent felony and is charged with another felony, there is a 

hearing to see if his bail should be revoked. In a Class B felony, 

bond will be set at about $7,500 (no 10% bond is allowed). 

Right to Counsel Advisements 

With regard to advisements as to the right to counsel, the 

Citizen Court Observers issued a report in 1980 ~lleging that lower 

court judges were not properly fulfilling their obligation to advise 

criminal defendants about their right to counsel and were accepting 

guilty pleas without a lawyer. On Novembe~ 17, 1982, while the 

National Defender Institute's research team was on-site, an article 

appeared in a local newspaper which reported that a Syracuse C~ty 

Court judge h~d been suspended from the bench because of misconduct 

which included failing to advise defendants of their rights, including 

their right to be represented by a lawyer. A second judge was censured 

rather than removed. 
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New York's Sentencing Scheme 

New York has established the following sentences of imprisonment 

for felony cases. All felonies are divided into classes A through E 

with A being the most severe. Each class has a maximum which varies 

and' a minimum of at least 1 year of imprisonment. The maxima are as 

follows: Class A - life; Class B - 25 years; Class C - 15 years; 

Class D - 7 years; and Class E - 4 years. The minima are as follows: 

Class A-l - 15-25 years; Class A-2 - 3-8 years; Class B and Class C 

violent felonies - 1/3 of maximum; some Class C offenses, Class D, 

and Class E - the court may fix a definite (as opposed to indeter

minate) sentence of less than 1 year. 

There are "enhancements" for second and persistent felons as 

well as for. violent felonies. 

The Criminal Justice Process 

The law requires that defendants charged with felonies be 

indicted unless they waive indictment •. Very few defendants in 

this jurisdiction.receive preliminary hearings. The only sanction 

available in the law for failure to give a defendant a preliminary 

hearing is that, if the defendant is incarcerated pending trial, he 

must be released from custody if he is not granted a preliminary 

hearing within 5 days of arrest. Often, the District Attorney is 

not ready, and will delay the preliminary hearing until after the 

defendant is indicted. 

There appears to be a good deal of delay in the system because 

of bifurcatio~l is the District Attorney's office in that District 

Attorneys in the City Court are not authorized to dispose of felony 

cases because the District Attorneys from County Court are in charge 

of those cases. The District Attorneys may confer about a case for 
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a long time before it is di&posed of as a misdemeanor in the City 

Court. to 4 weeks before a felony case is assigned 
It may take 3 

and meanwhile, a defense 
to a County Court District Attorney, 

confer with about the case. attorney has no prosecutor to 

" i 1 prosecution" of felony cases in Thus, there is vert ca 

is responsible for the case even 
that the felony prosecutor 

while it is in City Court. 
In addition, there is vertical judging 

same J
Oudge hears the case who was involved in the pre

in that the 

trial conference on the case. 

of t he trials that take place in Onondaga 
Only about one-tenth 

County are bench trials. 
Most of the trials are jury trials. 

6 

the District Attorney, pleas are usually completed 
According to 

in about 25 days. taken before preliminary hearings 
Pleas are seldom 

which, if they occur, are generally within 4 days. 

h Subject of a felony plea bargain, 
If the case has already been t e 

it will go up to the County Court on a 
" "Superior Cour,t Information. 

Otherwise, there will be an indictment. 
There can be no trial in 

h there is an Information, 
County Court on an Information. 'nius, we,re 

k d out in the lower court, 
it means that a deal has already been wor e 

and there will be a plea taken in County Court. 

The 
d f s counsel to waive prosecutor offers incentives to e en e 

the preliminary hearing. 
For example, the District Attorney will 

give better deals and will deal earlier if the preliminary hearing 

is waived .• 

There are restrictions upon the District Attorney's ability to 

b i On VRO's (Violent Felony Offenses) such as 
grant plea arga ns 1 

k d i sodomy, aggravated sex 
attempted murder, arson, rape, i napp ng, 
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cases, burglary I and 2, robbery 1 and 2, attempted robbery, and 

assaul t I and 2. There are also plea restrictions in drug cases. 

Predicate felons and VFO's have mandatory minimum sentences. The 

trial court must fix 'a mandatory minimum on each sentence. Drug 

offenses also carry mandatory minimum sentences, although the 

"Rocherfeller law" has been eroded. 

Among the types of sentences employed in Onondaga is "ACD," 

or Adjournment in Contemplation of Dismissal. This may be given 

to a defendant who has no prior record. There may be some community 

service involved. If the defendant commits no crimes in the interim, 

charges will be dismissed in 6 months. This sentence has been upheld 

by the Court of Appeals. 

The Indigent Defense System* 

An Overview of the Indigent Defense System 

Onondaga County's indigent defense system can best be characterized 

as a "mixed" system in that indigent criminal cases are divided between 

two components -- a coordinated assigned counsel program and a full-time 

staffed defender program operated by the local Legal Aid Society. 

Since this research does not deal directly with the full-time 

defender system, this report focuses on the coordinated assigned counsel 

component. 

*Due to the fact that New York State law requires the sealing of certain 
criminal court records, an in-depth study in this site could not be 
completed, and the examination of this site was limited to the 2-day 
pre-site visit. As a result, the extent of information furnished about 
this site is not comparable to that of the 6 in-depth sites. It was 
nevertheless included in the report as being representative of the 
many long-standing coordinated assigned counsel systems which predominate 
in New York State. Few parts of the country empioy coordinated assigned 
counsel systems as extensively as does the state of New York. 

, . 
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The Onondaga County coordinated assigned counsel program is at once 

typical of many New York State programs and different from most coordina

ted assigned counsel systems in other states in that it lacks one of 

tHe features commonly associated with coordination -- the right to select 

the attorneys to handle each case. H~re, ju~~es retain the right to appoint. 

On ~he other hand, the program has a degree of sophistication in that 

it includes such features as mandatory training, experience prerequisites 

for felony appointments, political independence, record-keeping, and 

removal of attorneys from the panel for cause. 

The indigent defense system handles approximately 75% to 90% of all 

felonies processed in the County Court. 

History and Goals of the Program* 

A "modified coordinated assigned counsel program".whereby the county 

began to contract wi~h the local bar association for certain services 

began approximately 10 years ago. Pursuant to that system, the bar 

association in turn contracted with the local Legal Aid Society, and 

played no direct role in the program's management or administration. 

The system worked as follows. The Legal Aid Society, through its 

staff attorneys, handled appeals and misdemeanors that arose in the 

Syracuse City Court. However, the bulk of the criminal defense work, 

i.e., felonies and misdemeanors in the outlying courts, were assigned 

out to the private bar. Although the funds were funneled through the 

Legal Aid Society, the system for handling felonies and non-city mis-

demeanors was tantamount to a random, or ad hoc, assignment approach. 

*The research team visite~ the site in November of 1982, which was less 
than a full year after the start of operations for a newly restructured 
coordinated assigned counsel program. 
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The Legal Aid Society had no control h over t e methods used for 

the appointment of counsel. 
Counsel were appOinted by judges using 

one of three approaches: a) the judge would simply appoint an attorney 

who happened to b i h . ~ pr~sent n t e courtroo~ at the time the need for 

an appointment arose; b) the judge would ask the ~ourt Clerk to handle 

the appOintment; or c) the judge would consult a list of attorneys 

furnished by the Legal Aid Society. That list had no training or 

experience prerequisites; it was simply a listinv f 
'" 0 all at torneys, 

wishing to accept court appointments. Th j d di e u ges d not appear to 

use the list in any systematic fashion. 

There were two features 'of the old system which distinguished 

it from the random, or ad~, approach. The Legal Aid Society had 

the responsibility for making client eligibility deterinir:,ations and 

for proceSSing .the attorney fee vouchers. According to one informant, 

the Society did not review the vouchers for "reasonableness;" they 

simply readded the hours shown and maintained d f recor s or state reim-

bursement before issuing the checks. 

As early as 1980, there were calls for change in this system from 

the Bar Association's CO~ttee on Representation of Indigents as well 

as from other quarters. The b i 
ar comm ttee wanted more uniformity regard-

ing advisements as to the right to counsel and saw problems in the fail-

ure of appointed lawyers to visit detainees. However, the change in 

the program came about primarily because of budgetary problems. 

The program ran into trouble because of a large deficit which 

resulted in nonpayment of many attorneys who had handled the assigned 

cases. One explanation given was that the deficit occurred because the 

state raised the allowed rates for assigned counsel payment, but the 

county had not increased the appropriations accordingly. Other reasons 
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cited were an increase in caseload and the need to payoff a deficit 

from the previous year. 

Because of this problem, a lawsuit was filed by 20 private 

attorneys asking that the county pay their back. fees owed and that 

the program be properly funded. This lawsuit was eventually settled. 

While the budget deficit was $750,000, the lawsuit was settled for 

$600,000. 

As a result of the apparent need to .increase funding for the 

program, the county was amenable to changes in the indigent defense 

system. Two proposals were submitted to the county board, one by 

the Legal Aid Society and one by the Bar Association itself. 

The County Executive had wanted to contract with the Legal Aid 

Society to have a straight staff program and abolish the assigned 

counsel approach entirely. However, 'the county decided to set up 

a study commission consisting of legislators and people from outside 

county government including judges, a priest, a representative of the 

Legal Aid Society, and the County Human Rights Commission. The commission 

studied alternatives and came up with recommendations. 

In the end, the county selected the proposal submitted by the 

Bar Association, which had made the low~r bid. Pursuant to the recom-

mendations of the commission, the Bar Association established a new 

Assigned Counsel Committee, th~s splitting the Committee on Representation 

of Indigents into two committees, one criminal and one civil. The new 

committee was to have the responsibility for monitoring the program . 

Their duties were to include making recommendations to the Board of 

Directors of the Bar Association for hiring the program's new admin-

istrator and reviewing attorney fee vouchers that are appealed. 
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Pursuant to the new plan, the previous. director of the program, 

who was also the director of the Legal Aid Society, was replaced with 

~ part-time plan administrator. However, a compromise was struck 

with the Legal Aid Societ.y whereby the Society would handle all of 

the misdemeano~s .arising in the Syracuse City Court for a fixed rate 

of $30,000 to be paid out of the indigent defense contract between 

the county and the Bar Association. I ddi nation, the Legal Aid 

Society was to continue to coordinate the criminal appeals.* 

Terms of the Contr-act 

The new plan was to be governed by the contract between the 

County and the Bar Association. They key requirements of the 

contract were as follows: 

1. The Bar Association was to review the attorney fee vouchers 

for reason~bleness. 

2. The amount of the contract would be $1,190,000 for calendar 

year 1982, to be paid in quarterly installments. Of that amount, 

$150,000 would.be applied to the 1981 defiCit. 

3. The Bar ASSOCiation must file an annual financial report 

with the county detailing expenditures. 

4. Administration, monitoring, and policy-making for the program 

wer.evested in the Assigned Counsel Committee of the Bar Association 

whose policies must be approved by the Board f o Directors of the 
Bar Association. 

~ _____ 5_. __ T_h_e_._d_i_r_ector of the program must be a lawyer employed by the 

* 
.ouring 1981, appeals were handled as follows. Legal Aid Society staff 

attorneys prepared some appeals in their entirety. In other appeals 
private attorneys would research and prepare the brief. In those la~ter 
cases, Society attorneys nevertheless prepared the filed initially 
reviewed the contents of the brief, and duplicated it. Thus, unlike the 
felony cases, the Legal Aid Society staff assumed the responsibility for 
the final product. 

_~~ ~_. __ .L _____ . 
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plan on a part-time basis. 

6. , d . were to 4nclude budget coo~dination, The director s ut~es • 

b · d by assigned counsel, preparation of review of all vouchers su m~tte 

periodic newsletters to Assigned Counsel Panel members, supervision 

12 

of staff employees, coordination of a Continuing Legal Education Program 

d evaluation of all services and responsibilities for Panel Members, an an 

created by the contract. 

7. The Bar Association was given the exclusive responsibility 

for all segments of legal respresentation for indigents in the county, 

including representation in Town Justice Courts, Village Justice Courts, 

f h S Court, and Family Court. County Court, the Criminal Term 0 t e upreme 

The Legal Aid Society was to provide services. in City Court misdemeanors 

and violations except in cases of conflict. 

8. The Assigned Counsel Committee was responsible for recommending 

for Assigned Counsel Panel members including minimum prerequisites 

training and minimum experience levels and to sub-divide the pan~l 

commensurate with the type or magnitude of the matter into categories 

involved. 

9. Assignment of attorneys was to remain with the judges with 

the exception of cases handled by the Legal Aid Society's staff lawyers. 

10. The Assigned Counsel Committee was given the responsibility 

for establishing a continuing legal education program which was to be 

mandatory for membership on the Assigned Counsel Panel. 
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Operation of the Program 

1. Administration. The program is directed by an attorney who 

,is employed half-time by the Bar Association. His duties include 

preparing and analyzing the program's budget, @creening and paying 

all assigned counsel fee vouchers, de~ermining client eligibility, 

preparing newsletters sent to assigned counsel members, coordinating 

continuing legal education programs, and evaluating the subcontract 

f~r misdemeanor representation with the Legal Aid Society. The 

Administrator operates directly under the supervision of the Bar 

Association's Committee on Assigned Counsel. 

13 

2. The Assigned Counsel Panel. There are approximately 200 

lawyers on the Assigned Counsel Panels. The assigned counsel program 

is divided involves two panels: a Criminal Court Panel. and a Family 

Court' Panel. The Criminal Court panel is divided into classifications 

for felonies only, misdemeanors only, and all cases. While in the 

past, there were no criteria for attorney participation, there are 

now mandatory training requirements plus a one-year experience re-

quirement for those who handle felony cases. At the time of the site 

visit, plane were under consideration for further stratifying the 

Criminal Court Panel. 

A new system has also been established for the removal of panel 
• 

attorneys who perform inadequate representation. A complaint may be 

filed by the Administrator with the Assigned Counsel Committee, and 

the Committee has the authority to remove the attorney's name from 

the lists. 

3. Appointment of Counsel. The appointment of lawyers in each 

case continues to fall under the jurisdiction of the judges. Judges 

are not required to appoint from the carefully screened and prepared 
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lists submitted by the new program. Moreover, there is no monitoring of 

how n~ny cases a particular attorney receives; the same attorney might 

conceivably receive as many as 30 assignments per week. The program's 

Administrator has no information about or control over how the judges 

exercise their appointment function or how often they' employ the list 

in strict rotation. One judge stated that he generally picks a lawyer 
whom he knows from the list, and does not assign in rotation • 

As a result, the bar's efforts to instill quality control over the 

appointment of counsel may be consid~rably undermined. 

4. The Training Program. All 200 members of the assigned counsel 

panels have been required to attend an orientation program which was 

held in April of 1982. They were also provided with a Handbook which 

included sample pre-trial motion forms and covered a wide scope of 

informati,on on criminal practice and procedure. In additibn, additional 

programs of continuing legal education were to be provided for panel 

members in the future. Panel members must attend 2 sessions per year. 

5. Eligibility Determination. It is the responsibility for 

the attorney assigned to each case to fill out an eligibility affidavit 

for each client. The program's secretary then reviews the form which 

is submitted to the office by the attorney using written guidelines. 

These are the guidelines which are employed by the civil Legal Services 

program. The secretary then marks "yes" or "no" on the form. The 

Administrator makes the initial eligibility determination based upon 

this information. However,ihhe defendant can appeal the program's 

finding of ineligibility to the judge. 

6. Assigned Counsel Fees and Processing of Vouchers. 

a. Fees and Expenses. New York State law authorizes the 

payment of $25/hour for in-court and $15/hour for out-of-court work 

with maximum fees of $500 per misdemeanor and $750 per felony. 
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15 
However, these maxima can be exceeded 

in extraordinary circumstances. 

Attorneys are also reimbursed for expenses such as long distance 

phone calls, travel mileage outside of the county, and payment for 

obtaining such items as hospital records, but do not receive reim-

bursement for xeroxing and transcript fees. 

b. ProceSSing of Vouchers. A i - ss gned counsel must submit 
all Vouchers to th i e ass gned counsel program's Administrator for 

approval on forms supplied by that office. Billing must be done in 

increments of l/lOth hour and may include travel time to court and 

other out-of-court time. However, in accordance with one of the 

recommendations made by th d 
e stu y commission, the program discourages 

paying attorneys for time spent in obtaining continuances, and urges 
them to do this by phone. 

Vouchers will not be paid unless bills are submitted within 60 

~ays after disposing of a case. A separate bill must be submitted 

for each charge made against the defendant. 

Once the bill is submitted to the plan's ff o ice, a secretary 

reviews it for accuracy. Th Ad 
eministrator then checks for reasonable-

ness of the time sp t d b 
en an su mits his recommendation to the trial court 

judge, since, by law, the til r a court judge must approve the bill. The 

judge ·returns the bill to the Administrator's office for payment. 

In cases where an attorney requests p.aym'ent for extraordinary fees 
above the statutory Ii it i h 

m or w s es to contest the Administrator's find-

ings, the bill is referred to the ASSigned Counsel Committee of the Bar 
Association. 

The average attorney fee voucher takes about 4 weeks .from sub-

mission until payment by the Ass~gned Counsel Program. All attorney 
fee VOuchers are then fil d e in the program's office by attorney name 
and year. 

~ __ -a ________________________________ ~ ___________________________________ £. ____ ~ ________ ~ ______________ ~~ ____________________ ~~ __ ~.~.~~~. ________ ~ ______ ~ __________________________ _ 
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7. Supporting Services. With the exception of the training 

programs, there are no staff services available to assigned counsel. 

In the event that an attorney seeks the assistance of an expert or 

investigator, he/she must obtain prior approval from both the court 

and the program's Administrator. The only exception to this is that 

the Administrator will automatically approve a sum of up to $50 

for investigative services if the attorney attaches a copy of the 

investigator's check to the fee voucher. 

System Costs 

The costs of the indigent defense system in Onondaga County 

are difficult to assess for a number of reasons. There are no 

accurate data on the numbers of cases handled. The Office of Court 

Administration reported that there were 1,746 felonies~ 2,624 

misdemeanors, 238 v:f.o1ations, 2 habeas corpus matters, and 1,635 

faroily court cases. There were 1,605 felonies, 2,410 misdemeanors, 

and 318 violations disposed in 1981. 

However, the Legal Aid Society reported the following new 

assignments in 1981: 5,234 "regular cases," 89 appeal cases, and 

1,066 city court misdemeanors for a total of 6,389 cases. "Regular 

cases" are further broken down into 1,668 felonies, 1,694 misdemeanors, 

92 violations, 19 extradition hearings, and 130 violation of probation 

or pa~ole cases. Closed case dispositions are shown at a total of 

3.455 as compared to the 4,333 cases shown on the previous report. 

A further complication in assessing costs relates to the way 

that cases appear to be counted. If a single defendaht has multiple 

charges which are disposed of in several courts or is the subject of 

separate indictments in the same court, billing must be done separately, 

and. presumably, these are counted as separate cases even though they 
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17 
may have arisen c:.s part of a single incident h 

w ich involved. a single 
defendant. As a result, it appears that the b f num er 0 cases reported 
is an inflated figure. 

The actual ccst of the assigned counsel program in 1981 was 

$1,491,925*inc1uding appeals and misdemeanors handled by the fu1l

time staff of the Legal Aid Society. However, this figure does not 

include tpe deficit that was incurred. 

The difficulty of obtaining reliable data was 
confirmed by the 

Administrator of the program, who r d h 
eporte t at he had been unable 

to obtain consistent figures from the previous year for use 
in. 

developing a projected budget. 

Given these difficulties, 
no attempt ~as made by the research 

team 
to develop a cost per case figure. However, it is. interesting 

to·note that a representative of the B A 
ar ssociation reported the 

bar's estimate that the average case cost was from $200 to $215 
and 

that there were about 400 cases per month to be handled by the 

assigned counsel program. The study commission, on the other 

hand, estimated t~e average case cost to run at $260 per case. 

The 1982 budget was prepared using the zero-based budgeting 

approach in that both proposals that were submitted to the County 

Lesislature were based upoq estimated costs per case. 

* Almost one-third of that budget was estimated to be 
Family Court cases. consumed by 
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PROFILE OF THE ALBANY COUNTY, NE\ol YORK 

PART-TIME PUBLIC DEFENDER SYSTEM 

The Environment of the Ind~gent Defense System 

Located in the eastern section of New York State, Albany County 

has a population of 285,909 and a population density of 547 persons 

per square mile. The county, which stretches over 526 square miles, 

includes the state capitol of Albany. 

The area is dominated by democratic machine politics. This is 

not surprising, since the Albany Regency, a group of politicians 

who controlled the Democratic Party in New York State, was the first 

effective American political machine. 

The 1974 per capita income was $5,034 and the 1975 crime rate 

By 1981, the crime rate had increased was 3,493 per 100,000 persons. 

to 5,104 crimes per 100,000 persons. The FBI Crime Reports showed 

1,134 Part I crimes in 1981 for Albany County. Albany County had 

10~.114 adult arrests in 1981, up from 9,705 in 1980. There were 

368 indictments and 46 informations filed in the Albany County 

In felony court during 1981, for a total of 414 new felony cases. 

all, the county had approximately 1700 felony arrests during 1981. 

As of the 1970 census, there were 5.9% of the population living 

below the poverty level. The county's population was 6.6% black in 

1980, and had experienced a negative population growth of .3% since 

the previous census. The county boasts some 1,100 lawyers, of whom 

about 800 are members of the county bar association. 

has had a County Executive type of government for Albany County 

The County Executive is elected, and serves as the past 6 years. 

the chief budget officer for the county. 
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The 1983 county budget was set at $151,188,607. 

The Criminal Justice System 

The Courts 

Unlike some of the jurisdictions visited, New York State's 

trial courts are not unified. As a result, Albany County has some 

3 city courts, 12 town courts, and 1 county court~ 
This plethora 

of courts complicates the systems for judging:! prosecuting, and 

defending crimes. For example, one of the courts is some 40 miles 

from the city of Albany. 

All criminal cases commence in the lower courts which consist 

of the city and town courts. In Albany, the city court is known as 

the Albany Police Court. The lower courts have jurisdiction to 

dispose of misdemeanor cases, including felonies which.are pled to 

misdemeanors. In felony cases, they have jurisdiction to hold 

initial arraignments and preliminary hearings. 

Judges in the lower courts are part-time. They work 22 to 25 

hours per week and have a private practice. 
The town courts have 

lay ju~ges. The judicial salary in Albany Police Court is $33,500. 

Most felonies are heard in the county courts, although, in 

some cases, felonies may be heard in the supreme courts, which are 

trial courts in New York State. After the preliminary hearing in 

lower court, a felony is bound Over to the county court. 

The county courts are 100% funded by the state. Judges are 

full-time, and earn about $60,000 per annum. 
The two Albany County 

Court judges hear mainly criminal cases; less than 1% of their case-

loads are civil. The court's jurisdiction is congruent with county 

boundaries. The county court judges in Albany County have a reputa

tion for harsh sentencing policies. 

2 
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The Criminal Justice Process 

Felony cases proceed to the County Court in ttvO ways: a) by 

information, and b) by indictment. If the case comes up to the 

County Court via information, this means that a plea bargain was 

arranged in the lower court. OtherWise, there will be an indictment. 

3 

Felony cases in this jurisdiction use "omnibus" pre-trial motions. 

These are normally "boilerplate" motions both on the part of the 

prosecutors and public defenders. They are done pro forma in every 

case, and include the entire range of motions to suppress evidence. 

The District Attorneys employ a mag-card machine to churn out the 

motions and insert names and other variations. 

The New York sentencing scheme has. "enhancements" for people who 

commit more than 1 felony. If the defendant has been convicted of 

one prior felony within 10 years, he or she is labelled as a "predicate 

felon," and receives a minimum which is one-palf the maximum sentence. 

Persons who have committed more than one prior felony are labelled as 

"persistent felons" and receive a minimum of 15 or 25 years to life. 

A person convicted of murder receives the same sentence as does a 

persistent felon. 

The term "Y.O." is often heard in this jurisdiction. This means 

"youthful offender," and a person receives no prior criminal record if 

he is a youthful offender. In addition, all records are sealed. 

Records are also sealed for the cases of adults whose cases were 

dismissed or tvhollwere Acquitted. 
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Procedures in the Albany Police Court are geared toward rapid 

] disposition of cases. At 8:00 a.m. in the morning, there will be 

] 
a pre-trial conf~rence where the judge, prosecutor, and public 

defender discuss each case on that day's court call. The purpose 

~I 'j -
of this conference is to determine which cases will be plea bargained. 

The average age of a case in the Albany Police Court is about 

r ~I i 
18 days. Each of 4 public defenders manning that courtroom on a 

1} .j 
~ 

part-time basis disposes of approximately 25 cases per week. A 

drunk driving case was estimated to consume approximately 5 minutes. 

]1 The Prosecution 

The 1982 adjusted budget for the prosecution was $1,153,792 

1} J exclusive of rent and fringe benefits. The office is full-time, 

. jJ 
unlike the public defender system. There are 19 full-time attor-

neys of whom 7 handle felonies, 7 handle misdemeanors, 4 handle 

U 
appeals, and 1 is the Director. 

The Director, known as the District Attorney, is elected for 

~ 4 year terms. Both felonies and misdemeanors are handled out of 

the same administrative office. The prosecutor's staff includes 

~ I 6 investigators apart from the police and sheriff's personnel. 

n The majority of the prosecutor's budget comes from the County. 

However, the office also receives st~te funds for the Major Offense 

U Prosecution Program (career crimin;,ls); $a9,443 was received in 

fiscal year 1983 for 2 lawyers an,d 1 support staff member. 

I The prosecutor's 1982 budget included $13,537 in contractual 

I 
expense for the PROMIS system aud another $5,000 to INSLAW for 

consulting on PROMISe In addit:;.on, there was $15,130 for PROvIIS 

I equipment. 

The prosecutor's office is located in the County Courthouse. 

I 
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Other support staff include stenographers, accounting clerks, 

receptionists, law interns, systems analysts, data entry clerks, 

clerk-typists, paralegals, ,legal aides, and temporary help. 

The Indigent Defense System* 

The Albany County Part-time Defender System - An Overview 

Albany County employs a part-time public defender system which 

handles 100% of the indigent criminal cases with the exception of 

conflicts of interest. Moreover, a somewhat unusual feature of the 

Albany County system is that the defender office also administers 

the program for handling conflicts of interest cases. 

The public defender's office does not handle cases in Family 

Court. These cases are assigned directly by the judges in Family 

Court, 'and cost the county an additional $60,000 in attorney fees. 

The public defender agency is a department of the county, and 

5 

public defender staff are county employees, while judges are paid by the state. 

Budget and Staffing 

The public defender's budget includes everything except office 

space, utiliti~~;,ginae~~~~S~ting services, which are provided in

kind by the county. The total public defender budget for calendar 

year 1982 was $527,290. If one projects fringe benefits, which are 

paid at the rate of 25% of salaries, one can add to this total $90,607. 

While there are no figures available for the amount of space leased 

to the public defender for offices, if we project an approximate 

number of 1,000 square feet (a conservative estimate) at the rate of 

*Due to lack of cooperation from the public defender, the research team 
was unable to interview the director or members of the public defender's 
staff. As a result, the site visit was limited to 2 days and complete 
information could not be provided. No follow-up visit could be scheduled. 
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$7.50/square foot, an additional $7,500 can be added to the public 

defender system's cost. This would come to a total public defender 

expense, exclusive of accounting services, of $625,398 for 1982. 

The 1982 adjusted county budget shows a total of 20 part-time 

public defenders plus a Coordinator of Assigned Counsel who apparently 

spends considerably less than one-half time at his assigned counsel 

duties. While it is possible that, in practice, some of these budgeted 

positi~ns are combined so that one or two attorneys are, in effect, 

full-t~me staff, no public defender attorneys are prohibited from 

engaging in private criminal or civil practice. It was reported that 

a full-time position is considered to be anything over 30 hours of 

work, so that all public defenders would have some time to handle 

private cases. 

The chief public defender earns $23,270 for his part-time slot. 

The other assistant public defenders earn from $9,300 to $16,349 for 

their part-time work. 

The 1982 public defender budget also shows support staff consisting 

of 4 full-time investigators, an administrative assistant, and six 

secretarial/clerical personnel, some of whom are part-time. A sum 

of $23,400 is also allocated for temporary help. 

Budgeting Process and System Costs 

As a department of the coun'ty, the Public Defender prepares 

and justifies his own department's budget. Budgeting in this county 

is done via an incremental rather than zero-based approach. As a 

result, no cost per case figures are maintained. 

Unlike the contract defender system studied in the present research 

project, this public defender agency does not simply draw down 1/12 of 
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its allotted funds each month. t the county pays As a county departmen , 

staff member's salary direct1Y~ each public defender bl. 

submit his budget request to In order to the county, the pu ~c 

f requested by the required to complete budget orms defender is 

County Executive's office. The County Executive incorporates this 

into the budget proposal submitted to the County Board. 

bli defender Shortfall of funds in the pu c In the event of a 

agency, the public defender h the County Executive and can approac 

request additional funds after the 

d · to the County Executive, Accor 1ng 

appropriation has been expended. 

this has happened in the past. 

By and large, however, the public de~ender's budget has proved to 

predictable for the county. be fairly 

Most of the are provided by the county. public defender's funds . 

'funding for representation at state does provide some 
However, the the requirements 
parole hearings and for 

of the state's mandatory 

el to meet additional personn 

drug case sentencing law. 

Given the superficial f the study, no nature of this phase 0 

cost data is available as it accurate is for the 6 in-depth study 

The i is available for 1980. However, tentative informat on 
sites. 1 ive 

defender agency, exc us 1980 calendar year budget for the public 

and accounting services,.was office space, utilities, 
of fringe, f 664 

h year consisted 0 Ub1ic defender's case10ad t at 
$428,000. The p J f total of 

d 173 viola~ions, or a 2 104 misdemeanors, an I felonies, , 

2,941 cases. 

$145.52. 

t cost per case would be At this rate, the average 

f $145 52 approximates The figure 0 • an estimate compiled by the 

, State Bar Association to the 1982 Proposed Report of the New York 

. the Criminal Process Legal Representation of Indigents 1n Committee on 
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prepared by the Defense Services Assessment Project. That project 

estimated the 1978 cost per case fO,r the Albany Public Defender Office 

to be a gross figure of $147.80. However, that study qualified the 

figure by stating, "As can be seen from the OCA-195 form ••. , current 

record-keeping and reporting practices are unsuited to the making 

of any meaningful comparative cost assessments ••• "* . 
Facilities and Support Services 

The main office of the public defender is located in an 

office building located in the downtown section of Albany. The 

building is separate from the courts, and also houses the offices' 

of the County Executive. In addition, the office building houses 

the private.law offices of the chief public defender and other staff 

members. Office space is also provided for the public defenders in 

Police Court, a city owned building. 

As noted above, the public defender's staff includes the 

supporting services 'of investigators and administrative and clerical 

personnel. No SOcial service staff are included. However, the budget 

does include a sum which can be used to retain experts. The Albany 

County public defender office is not.required to seek prior approval 

from the court in order to hire an expert to assist in case preparation 

or to give testimony., 

Office equipment includes an IBM'lOO memory typewriter which was 

purchased in 1980 for $5,000. However, the office does no~ have any 

.system such as the PROmS system purchased by the prosecution. 

The office also has funds to rent xerox eqUipment, purchase law 

books, travel, and pay auto insurance. 

* 
The task of making accurate cost per case assessments is further Com-

plicated by the fact that the office handles appeals as well as trial 
level cases. Also, as noted above, the public defender's budget does 
not include office space, utilities, or fringe benefits. 
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Ii Defender Office 
Operation of the Pub c 

county has been in existence 
t m in Albany The public defender sys e 

approximately 15 years. 
is appointed by the county legislature. 

The chief public defender 
, t appointed " that you don t ge 

for 

One interviewee volunteere 
d his opinion -

f h mayor or a approval 0 t e 
1
'n the county without the 

to any office 
high in the political arena. 

'the implication 

appointed based upon democratic 
judge who ranks very 

was that the public defender is 

party 

politics.* 

Cases 

The office has a duty officer 
are handled horizontally. 

all miscellaneous matters such 
h day to handle 

assigned to court eac 
b en subthe case has not e 

45 day rule (where 
as motions under the 

When testimony is ~aken, the 
to the grand jury in time.) 

mitted e.g., when 
a particular attorney, 

defender office assigns 
public i are not done 

Suppression hear ngs 
handling a motion to suppress. . The 

set down for separate hearings. 
at Special Term, but are 

t and not to individual 
assigned to "Parts" or cour s 

lawyers are defenders are stationed 

defendants. 
For example, certain public 

C 1 Y Howthe lower court in 0 on • 
at the Albany police Court and at 

i b nd over to 
once a felony case s ou 

County Court, the defendant 

ever, 

will have a different lawyer. 

3 City Courts, and the 12 Town 

office also handles appeals. 

The office S the 2 County Court's judges, 
serve 

Courts • 
s in the One of the attorney 

* stated that the Another interviewee 
P
ublic defender is a former 

member of the County Legislature. 

\ 
1 
I 
( 

" . 
i 

\ 

\ ,I 
I' 

\ 

\ 
\ 
\ 

I 

'r 

I 
I 
J 
] 

] 

] 

] 

]} 

11 
~J J 

~.1 

f1 
[1 

U 
[] 

U 
U 
0 
U 

10 

Timing of Case Entry, Determination of Financial Eligibility, and Recoupment 

The public defender is appointed at the time of the first court date 

unless there is a question as to the defendant's financial eligibility. 

If the defendant's eligibility is uncertain, appointment of counsel will 

not be made until after the public defender office assesses the individ-

ual's financial status. However, according to one ~fiformant, an accused 

may approach the public defender prior to court appointment in some cases. 

In cases where the defendant is determined to be ineligible f?r 

appointed counsel and the defendant has been unable to retain counsel, 

.the court may request the public defender to reassess the eli.gibility 

of a person who has been accused of a felo~y. If the judge does not 

believe the defendant's representations that he could not afford to 

retain counsel, the defendant may be required to represent himself. 

However, this rarely occurs in felony cases. 

The procedure for making the eligibi.lity determination is as follows. 

The judge who is sitting in arraignment court questions the defendant 

regarding his financial ability to retain counsel. 'the judge then asks 

the public defender to check it out. The public defender requires the 

defendant to fill out a financial affidavit in cases where there is a 

question about eligibility and makes a recommendation to the court based 

upon the affidavit. 

There are no formalized or written criteria for eligibility deter-

mination. These decisions are in the judges' discretion, and may vary 

from court to court. 

Reports of the leniency of such determinations varied. One infor-

mant described eligibility criteria in the Albany Police Court as 

"generous." However, a court-watching project found that approximately 

40% of all persons charged with misdemeanors went unrepresented. 

---------~------. ~ -- ~--------
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Albany County does not practice recoupment. There is no system 

for recouping ~ny or all of the cost of representation provided to 

persons represe~ted by the public defender office. 

Monitoring of Public Defender Representation 

There is no formalized system for monitoring the performance 

of the public defender staff in Albany County. However, judges 

questioned about' this responded that, if .they noticed a problem, 

they would discuss it with the chief public defender and that the 

public defender talks with the judges regularly. In addition, 

there a~e occasional court-watching projects sponsored by 

community organizations. 

The Assigned Counsel Component of the Indigent Defense System 

11 

Apart from representation by the public defender's staff lawyers, 

members of the private bar are appointed in cases which pose a conflict 

of interest to the public defender office. One observer believed that 

a private attorney is appointed in any case where there are indigent 

co-defendants. 

1. Assigned Counsel Administration. The assigned counsel panel 

is administered by a staf~ lawyer in the public defender's office; his 

salary'is included in the public defender's budget. According to one 

informant, this attorney also handles public defender cases as a trial 

attorney in the office. 

The assigned counsel coordinator is responsible for compiling the 

list of attorneys who serve on the panel. At one time, the bar asso

ciation·had b~en requested to assemble the names of all persons wi.lling 

to serve as assigned counsel. More recently, the bar association had 

not been consulted about the list. 

When a conflict has been declared, the coordinator 
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makes a recommendation to the J"udge and the J"udge 
appoints counsel. 

The coordinator of assigned counsel is also responsible for 

reviewing the attorney fee vouchers and mak~ng 
• final determinations 

as to the amount that the attorneys receive. 

Attorney fee vouchers take about 3 weeks to process. 
Once they 

are submitted to the public defender's off,lce 
they are sent to the 

county controller. 
The county's Finance Department dreLws the checks. 

All accounting for the county is performed by the 11' 
contro er s office. 

Respondents were uncertain as to whether the costs of paying 

assigned counsel were included in the publ~c defen'der' s budget. 

No separate line item for assigned Counsel fees could be found 

elsewhere in the county budget, and the public defender's 1982 

adjusted budget included an amount of $104,000 for "fees for 

se rvices • " 

2. Assigned Counsel Fees. It was reported by one informant 

that New York state law governs the. rate of fees for assigned counsel. 

The law provid~s rates of $25/hour in-court and $lS/hour for out-of
with maximum fees of $SOO/misdemeanor and $7S0/felony. 

court timej However, a judge responded that assigned counsel in 

Albany County were paid $lS per hour across the board. 

Local Perspectives of the Public Defender System 

1. 
The Bar. A representative of the bar association reported that 

the bar association was "not interested in rocking the boat." 
It was 

pointed out that the public defender office does have some of the best 

criminal lawyers on its staff. There had been some criticism from 

civil rights defense groups, but it had been rather muted. 

The public defender office was said to have a mix of both younger 

and older attorneys. According to the respondent, the priVate bar 

was not interested in handling indigent i i 1 d f cr m na e ense cases; on 

L ________________ ..-..-__ ............. ---.:.. _______ .-.a...-___ ~~ _____ ..lo.__....._'.2_.:L~-__ ~_~ ____ . 
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d b the employment picture for attorneys the other hand, when aske a out 

in Albany County, it was reported that people are looking for work 

and that the bar association had itself started an employment bureau. 

There were no complaints about the eligibility criteria employed by 

the courts from the bar association. 

Perhaps the lack of interest in criminal defense work is con

firmed by the fact that the bar association has no criminal law 

section. 

13 

2. The Judges. The judges appeared especially pleased with the 

i They thought that the public defender was . public defender serv ceo 

h b1ic defender was able to very cooperative and were ~appy that t e pu 

serve all of the various courtrooms in the system. ·It was suggested 

that the strengths of the system were consist~ncy, good staff, 

willingness to work, knowledge of law and procedurgs, and a lower 

cost than an assigned counsel system. 

3. Fiscal Personnel. The individual respon~ib1e for the 

county's budget reported that the public defender system provided 

predictability of costs. 

3. i The greatest complaints about the Community Agenc es. 

system came from community agencies. One group public defender 

d overburdened and characterized complained that it was inadequate an 

f h 1d 11 It was all. eged that it as "the plea bal'gaining capitol 0 t e wor . 

the public defender appears once at arraignment and then again two 

days before the preliminary hearing at which time there was a 15 

minute plea bargaining session with the client. It was said that 

even the jail personnel were upset that the lawyers never visited 

their clients. The complaint was made that "they budget for plea 
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bargaining" and that there were not enough lawyers. On the other 

hand, it was acknowledged that there were some quality lawyers in the 

public defender office. It was also charged that there waa political 

influence over tte office. 

A second agenlcy provided a litany of complaints about the public 

defender office as follows. Defendants were not visited in jail and 

didn't get interviewed until the eve of trial. There was a low 

quality of contact between lawyer and defendant at the Police Court 

level, i.e., clients didn't understand their pleas and it wasn't 

explained to them; defendants were talked to by a non-lawyer legal 

assistant; and contact between the lawyer and defendant was minimal. 

The office had a small investigative staff; cases were inadequately 

investigated and witnesses weren't ,interviewed. There was a problem 

in cases which were appealed on the grounds of incompetency of 

counsel because the public defender office p~ovided both the represen-

tation complained of and also handled th~ appeals. Public defenders 

took no initiative in developing sentencing alternatives and had failed 

to develop a record which would challenge the extremely harsh sentencing 

policies of the County Court judges. There was a pervasive attitude in 

the public defendtu's office that encouraged plea bargaining ar,J militated 

against ,providing a vigorous defense. It was thought that this attitude 

stemmed ~rom the fact that the office was wedded to the political system. 

And finally, it was charged that the public defender's system of assigning 

lawyers to courtrooms rather than to defendants hampered effective services. 

Again, it was observed that the office does have some competent trial 

lawyers. 
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Statistical Comparison of Public Defender And 

Retained Counsel Performance 

Given the restrictions under which the study was placed, it 

was not feasible to conduct a full-blown docket study as was had 

in the six in-depth sites. However, a certain amount of informa-

tion was available from a preliminary tabulation made of felony 

assault and felony drug cases taken from the court's records. 

Information was tabulated on a total of 151 cases. These 

were broken down as follows: 

Felony Assault 

Part-time 
Defender 

Retained 
Counsel 

74 

54 

Felony Drug 

5 

18 

The data showed that retained counsel had a higher rate of 

dismissals than did the public defenders. Of the 74 felony assault 

15 

cases handled by the public defenders, 44, or 59% were plea bargained 

and 27, or 36% were dismissed. Of the 54 felony assault cases handled 

by retained counsel, 27, or 36% were plea'bargained and 26, or 47% 

were dismissed. The number of felony drug cases found in the 1981 

court records was too small to conduct a statistical comparison 

of case outcomes. 

Retained counsel took longer to dispose of cases than did the 

public defender. For felony assault cases, the,number of days 

h h was fl.·led until the date of case disposition from the time t at t ~ case 

was computed as follows: 

/ .. 

1 

I 
I 

DISPOSITION TIME OF FELONY ASSAULTS 16 

.1 Retajoed Counsel Public Defender 

J 
mean time 

116.81 days 75.25 days 

] 

J ,\ 

] 

mode time 43 days 32 days 

median time 50.days 91.5 days 

. midrange 
(low/high) 

276.5 days 148.5 days 

] 

l ,-1/ 

11 

Similarly, for the small group of felony drug cases, retained 

appeared to take longer than the public defenders. 
Counsel 

For retained Coun
sel, the results w 

ere: mean - 90.94; mode - 62; median _ 62; and 
midrange - 130. 

For public ~efenders, the results were •• 
mean - 68.2; 

no mode; median - 16,· d id an m range - i40. 

~1 

11 

In sum, while a scientific d 
ocket study and analysis could not 

be performed, the tentative data i 
ndicate that retained counsel pro-

duce better results for their clients 
, but the part-time public defender 

system produces speedier dispositions. 

~ 

11 

n 
~ 

I 
I 
I 

_.PI, 

.. \' . 



I 
I 
r 
i( 
,I 
i 

I 
If 
r 
I, 
II 
1 r 
L 

r ! ~ 

it 
l~ ~ 
i 
'{ --
"J 

ir '. 

ii._ 

,1 

~ 
[ 

il[ 
11 
i 

I 
-< 

I 
I 

, I 

O'l7erview 

PROFILE OF THE SANTA CLARA, CALIFORNIA 

MIXED COORDINATED ASSIGNED COUNSEL SYSTEM 

The indigent defense system in this county of almost 1.3 million 

(1,295,071 accor~ing to the 1980 census) consists of a full time public 

defender system augmented by a coordinated assigned counsel program, 

consisting of several panels of privat~ attorneys, supervised by ~ 

full time lawyer-administrator~ The coordinated assigned counsel system 

is responsible for the representation of defendants in multiple defendant 

cases where the public defender's office is representing one of the 

defendants, and declares a conflict of interest. Any lawyer is eligible 

to join the "conflicts" panel at the entry level, but he or she is 

required to participate in the training sessions and meet certain 

requirements before he or she may advance to the second, third, or 

fourth level. Cases are assigned by the administrator to lawyers on 

the basis of their experience, and all fee vouchers are approved by the 

administrator as well. The coordinated assigned counsel administrator 

is supervised by a governing eoard appointed by the County Board of 

Supervisors, the county Bar Association, ~~d representatives of the 

Court system. 

History and Goals of the Program 
t 

Since the decision of the United States Supreme Cour~ in 

Holloway v. Arkansas , 435 U.S. 475 (1978) which held that a 

single public defender could not represent more than one defendant 

at a time, the county of Santa Clara has been wrestling 
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with the problem of how to redesign the~r indigent defense system 

to meet the mandate of that decision. In fiscal 1978-79, the PUblic 

Defender office was appointed to 27,140 cases. With a staff of fifty 

four lawyers representing accused felons, misdemeanants, and juveniles, 

the average felony case load per lawyer was 159, the average misdemeanor 

caseload, 612, and the average juvenile caseload, 776. Although this 

case load was high according to national standards, the f' 
l.rst suggestion 

was to split the office into two parts, and add seven lawyers. The 

purpose of the split was to allow each "new office" to represen~·separate 

co-defendants in multiple defendant cases, thus sparing the county further 

expense by avoiding the necessity of appointing private counsel for the 

second defendant. This plan was opposed by both the existing Public·defender 

and by the private bar on two grounds: a) it would weaken the existing 

public d:fender program, and b) it would effectively exclude the private 

bar from representing the indigent accused in Santa_Clara county. 

Instead, on October 30, 1979 a joint resolution was adopted by 

the County Board of Supervisors, the Bar Association, and both the 

Municipal and Superior Court Judges, establishing a new program, the 

Conflicts Administration Program. It was to be headed by a full time 

administrator and supervised by a Governing board of representatives of 

each group. In March, 1980 a full time lawyer-administrator was appointed 

to recruit a panel of private attorneys to accept appointments in multiple 

defendant cases or other cases where the Public Defender declared a conflict 

of interest. The administrator th' 
was au orl.zed to hire a small administrative 

staff consisting of a secretary, paralegal, 
and part time bookkeeper, and 

given an initial budget of $485,000. 
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Features of the Plan 

There are several important features of the Conflicts Administration 

P1ru1 which are noteworthy. They are: the Governing Body, 'the functions of 

the Administrator, the stratification of the panel, the training program, 

and the fee schedule. Each of these will be discussed below seriatim. 

The Governing Body 

The administrator reports to a Go~erning Body, composed of 

representatives of each of the agencies involved in criminal defense 

in the county. The board consists of two representatives named by the 

Board of Supervisors, two members of the county bar association, two 

Muni~ipa1 Judges, and two Superior Court Judges. 

The Gove~ning Body set the criteria for the administrator of the 

program, screened applicants, and submitted their selection to the 

County Board of Supervisors for appointmento In addition, they meet 

periodically and receive reports from the program administrator on its 

problems and progress. The use of this representative board allows each 

of the interested agencies input into the concerns of the indigent defense 

system and provides feedbeck and an opportunity for exchange of ideas in 

addition to allowing ita role in policymaking.' 

Functions of the Administrator 

1. Nature of Emp1oyment- Instead of making the Administrator of the 

program a county employee, the Governing Body opted to offer him a 28 

month contract for $145,232. This amount would also include the salary 

of his secretary during that period. This avoided some of the liabilities 

the county ususa11y incurred with expanding government such as pensions, 

insurance, etc. Also, since this was an experimental program, such an 

arrangement did not lock the county into a long term commitment at such 

an early stage. 
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2. Qua1ifications- The minimum standards f or application for the 

position of Administrator included membersh~p' th , • ~n e State Bar and 

either certification or eligibility for certification as a criminal 

law specialist. In addition, the Govern~ng B d 
• 0 Y m&~dated that the 

applicant possess experience, kno~ledge, ability" and skills in the 

following areas: administration, understanding of the criminal law 

process; ability to deal with high Volume criminal law calendars; 

ability to develop and maintain a good k' wor ~ng relationship with 

other actors in the criminial justice system of the county; ability 

to train, supervise, and evaluate other lawyers and staff, and 

develop and administer fiscal d b d 
an u get matters in a cost efficient 

and effective manner. 

3. Duties of the Admi ' tr t 
n~s a or- The Administrator-of the Program 

performs eight major functions. These include: appearing at the master 

calendar call ' 
; ass~gnment of cases; approval of vouchers; training and 

monitoring of panel atto l' , 
rneys; e ~g~bi1ity screening; appearing for 

attorneys in Court; and administrative funct~ons such 
• as budget, etc. 

Master Calendar Ca11-'The Administrator accepts appointments 

per~ona11y to all cases where the Public Defender declares a 

conflict of interest, or cannot hanCle the case due to the fact 

that the defender office is t • sa urated with all the cases it can 

handle at the present time. He appears t th 
a e Master Calendar Call 

to accept these appointments, and then immediately reassigns them 

to the panel attorneys. 

______ -1 

Assignment of Cases- Cases are assigned to members of the panel 
based upon two factars, a) th ' e grav~ty of the case, and b) the 

experience level of the panel attorney. Cases are assigned in 

accordance with which of the four panel' s the '" attorney is on. 
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The administrator and his staff Approval of Vo~chers-

approve all vouchers submitted by the attorneys and pay according 

schedule, which will be discussed more fully to a prescribed fee 

are not cut in this jurisdiction. All fee claims below. Fee requests 

within two weeks of the final must be submitted by the panel attorney 

If it is approved, it will be done so within disposition of the case. 

~dmin1°strator chooses not to approve the two working days. If the n 

voucher for any reason, the matter will go to the Governing Body for 

resolution. 

Training and Monitoring of the Panel- Two of the most important 

, can perform are t.raining ',and' monitoring:': .functions an administrator 

of the panel attorneys. The training function will be discussed in more 
o 

detail below. With respect to monitoring, the Administra~or observes the 

attorneys in Court, reviews motions filed by them, reviews the 

disposition of their cases with the dispositional information he 

receives from them on their fee voucher forms, receives information 

on their performance from Judges, clients, etc. and examines Court 

Tho is.helpful to him in deciding files on cases they have worked on. 1S 

d well as in determining when an what kind of training they nee , as 

from one panel to the next. The compositions of attorney may move up 

the panels and requirements for each will be discussed in the next main 

section. 

Eligibility Screening- Although the Defender office does the 

bulk of the eligib.ility screening prior to transferring the cases to 

o tances in which the Program the Conflicts Program, there are some 1ns 

Th o occurs when the Public Defender must conduct eligibility screening. 1S 

declares a conflict of 1nteres a e o tIt r on in the process. At that 

point the Conflicts Program conducts its own eligibility i~quiry. 
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It is important to note that if a defendant is declared ineligible 

by either the Defender office or the Conflicts program, he may 

appeal to the Court at the next hearing. 

Court Appearances- In addition to appearing at the Maste~ 

Calendar Call to accept appointments, the Administ~ator also 

appears in Court in place of the panel attorneys for continuances 

and routine matters. This operates both as a convenience for the 

panel attorneys and as a cost savings measure for the program. 

Other Administrative Functions- Apart from these special 

duties, the Administrator is expected to perform all of the 

usual administrative tasks expected of any county employee or 

contractor. These include preparing and monitoring the Conflicts 

budget, filing monthly reports to the County Board of Supervisors, 

the Courts, and his governing board, and complying with all 

affirmative action and equal opportunity regulations. 

Stratification of the Panel 

Instead of utilizing full time staff attorneys who would be 

county employees, the plan was to retain the input and participation 

of the private bar by placing those attorneys who were interested in 

Court appointments in indigent cases on panels. All assignments to 

indigent criminal defendants would be made to those on the list. 

It was hoped that this would combine the oenefits of organization which 

a public defender model confers without the concomitant loss of private 

bar utilization in criminal defense. Also, it was hoped, this new 

plan would solve some of the problems which existed prior to its 

establishment, e.g. little control over the attorneys a~pointed 

accompanied by skyrocketing costs. As of December, 1981, or only 

fourteen months after the program began, 235 attorneys were enrOlled. 



, 
! 

i I ~' 
I r 

I 
I 
I 
I 
)' 

( 

[ 

.[ 

[ 

[ 

L 
[ 

U .\ , 

[ 

[ 

[ 

/ [ 

say that all of the attorneys were placed on the That is not 

same list. One of the features of the new plan was an attempt to 

by level of experience to maximize effective categorize attorneys 

case handling, and to insure that lawyers appointed to complex 

. h dl them. To that end, four criminal cases were competent to an e 

, h d with Class I, the lowest, categories of lawyers were establ~s e , 

d The criteria for each panel and Class IV, the most experience • 

1 t list of the criteria and a is summarized below. For a comp e e 

l 'f ' see the Appendix to list of the crime categories in Ca ~ orn~a, 

this reper.. . t Cal~fornia crimes are divided into four main categories. 

D~scription of Four Panels- Class I- Admission to Bar and 
completion of entry level. 
training course 

Class II- trial of three criminal 
cases and assisting Class 
III lawyer in felony case 

Class 111- handling at least 7 class 
2 offenses, including two 
jury trials, assisting·. in 
training program, etc. 

Class IV- trial of two complicated 
felony ca~les, of which one 
was jury ~ial, etc. 

Once a lawyer is placed on a panel, assignments are made to 

that panel of certain specified offenses, based upon the gravity of 

the offense. See the • Append~x for a copy of the Application form for 

the panel as well. 

The Training Program 

Training is a mandatory part of the panel program. There are from 

Of training programs scheduled. These include seven to ten hours per month 

sessions on plea barga~n~ng, " creative sentencing, motions in limine, 

eyewitness identification, voir d~re, , cross examination, final argument, 
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representation in JUVenile Court, etc. The training programs are 

conducted on two levels. The first is an entry level program which 

meets twice monthly on Wednesdays as the noon hour, and the second 

is an intermediate training program which meets once monthly for 

several hours. The program for the entry level lawyers in 1980-81 

included the following topics: case preparation, voir dire, motions 

in limine, direct examination, cross examination, objections, final 

argument, sentencing, plea bargains, and appeals. 

The intermediate program included, among others, sessions on 

sea~ch warrants, motions to suppress, psychiatry and the law, felony 

sentencing problems, etc. 

In addition, a video cassette recorder was purchased to assist 

in training for the following year. 

Fee Schedule and Structure 

The fee schedule is graduated so that higher fees are paid for 

more complex cases. In addition to the basic fee paid for each case, 

reimbursement is available for the use of support services, such as 

investigators, expert witnesses, polygraph examinations, social workers, 

etc~ Class I cases pay $150 plus an additional $150 per day for each day 

of trial. Class II cases pay $300 plus $200 per day for each day on trial. 

Class III cases pay $350 per case plus an additional $250 per day for each 

trial day, and Class IV offenses pay $400 per case plus an additional $300 

for each trial day. (For complete Fee Schedule, see Appendix) For 

extraordinary cases, the Attorney may bill $30.00 per hour for out of 

court time and $40.00 per hour for in court time. If the sum asked for 

is over a certain amount, the Administrator will have to take it to the 

Governirlg Body for approval. Appellate work is also billed at $30.00 per 

.. '~ 
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hour for out of court and $40.00 for in-court time. Investigators could ;1 

'1 
bill at $15.00 per hour plus 20¢ per mile for travel. However, all 

investigation claims had to be approved by the Court in advance. 
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Case load statistics 

For the initial period of October, 1980 until June, 1981 the 

program accepted 152 cases for the eight months •. This included 

appointments in felonies, misdemeanors, juvenile cases, child 

suppo~t, appeals, probation revocations, etc. 

summary and Conclusion 

This program has achieved its goal of maintaining a significant 

role for the private bar in the provision of indigent defense representation 

in Santa Clara county. Operating, as it does, in conjunction with a 

strong defender program in the county, it is an example of the mixed 

system of representation with a highly coordinated assigned counsel 
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'APPENDIX 

CONFLICTS ADMINISTRATION 

SANTA CLARA, CALIFORNIA 

1. CATEGORIES OF ATTORNEYS 

2. CLASSIFICATION OF CRIMES 

3. FEE SCHEDULE 

4. PAYMENT PROCEDURE 

5. APPLICATION FORM FOR PANEL ATTORNEYS 

~ ______________________________________________________ ~ __ ~ _____ ~~ ____ ~ __________ ~~ _____________ ~ __ L_~_~-~~~f ____ ~_~ ___ ~ _______________________ ~_~ ____ • 
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CLASS I ATTORNEYS 

Eligibility Standards law in the State of California. 
1. Admission to practice 

d completion of the entry 2. Continuous attendance an '.' , t no Conflicts 
level training Tnc.gram sponsored n~ .. - ~ . Q ...... -'l 

Offense 
1. 

'2. 

A~~~~~~.r~~~r'a~~ approve~ by the Govern~ng w~a~-. _ ......... _-'-'---- . 
Cateaories Eligible 'for Assignment . 

All-Class One offenses upon entry 1nto the progra~. if 

Class Two offenses,a~ter 12 mont~s in the program, 
the following cond~t10n~.~redmctCl ss III attorney or 
a. The attorney has aS~1~te a a from 

higher in the hardling of one fe~ony 7a7e. .1 

b. ~~: ~~~~;~;~a~~se~~~~~:;~~~1~oc~~~1~~~~1~~~ entry 
., rogram· 

level tra1n1ng p ~' d t least three cases en 
c. The attorney has.subm~t~e a trial for determina~1on 

either a jury tr1al o~ _ourt 

d. ~~eg~~!~~n~~ ~~; ~~~;I~~ed a motion with points 
and authorities. 

CLASS II ATTORNEYS , 

Eligibility Standards ~ t I progra~, or substa~tial1y 1. Completion of th7 nt orney 
equivalent exper1ence. 

2. Successfu~ completion of the training program. 

Off~nse eategories Eligible for Assignment . he 
1. Class II offenses immediately upon entry 1nto t 

Attorney II category. 18 ths in the Attornev II 
'2. Class III offenses after mon. .. t:, .... -

d 'th the following cond1tLonA m_~. 
categ~ry,.andl·w1 ~ 7 class II offenses, ~ncluding. a Toe han 1ng 0... . . 

• two ca~es submitted to a jury for deC1SJ.c;m; . 
Assisting a Category III or,IV Attorney 1~.the 

b. ll~n,.:j' : "{1 0.& I"'ne de novo mot10n to suppres .. " 
g " ... ,.10. ... _. - --- , . rcHl'S -'l .... s· g"' .... d Regulctr' ::-tt.rndanc'"! at t.ra1n1ng' prog .. ...-.:. .. -

c. for the Clans II and III Attorneys. 

CLASS III ATTOR~EYS 

Eli9i~~li~~m~~:~~~~d~f th~ Attorney II program~ or substantially 
equivalent experience. . . 

2 P rticj~ation in the intermediate tra1n1ng program, 
. pat' .. tion in "second chai!"" l:>f Attorney I j,ncnC' case 

3. p:~ ~~!~~ or lecturing in one training program per yc~r. 

\ i 
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Offense Categories Eligible for Assignment 

1. Class III offenses i~mediately upon entry into the 
Attorney III c~tegory. 

2. Class IV offenses after 18 months in the Attorney III 
category, and with the following conditions met: 
a. The handling of 10 Class III offenses through 

final disposition, with at least two cases submitted 
for jury verdict; 

b. The submission of at least two ~ ~.motions to 
suppress. 

c. Regular attendance at the training programs designed 
for this,level. 

CLASS IV ATTORNEYS 

Eligibility Standards 

I 
I 

1. Completion of the Category III program, or the 
substantial equivalent thereof, which the Conflicts 
Governing Board has determined to be anyone of the 
following: 
a. At least five ye~rs o~ practice of law with a 

substantia 1 portion thereof devoted to' cr imin'a 1 
law; . 

b. ' At J.east four years of practice in a·Public Defender 
or District Attorney office; 

c. A combination of,(a) and (b); 
,d. Certification as a criminal law specialist by the 

State Bar of California. 
2. The handling of two complicated fetony cases, one of 

whic;:h was submitted to trial after at leas't five days 
of in court work. 

• 
Offense 

1. 
Categories Eligible for Assignment 
· Class IV offenses it';·,mediately upon entry into the 
Attorney IV category. 

2. 

Special 
1. 

<. .. 

2. 

3. 
4. 

Eligibility for assignment to special circumstance 
cases after 18 months in the category, and the handling 
of two homicides, one of which has gone to jury verdict. 

Conditions for Remaining in Attorney IV Category 
Agreement to fill in for the conflict administrator on 
one calendar per year as needed with two weeks a~vance 
notice. ' 
Either working with one ~ttorney I per year ona case 
of the Class IV; 
Attendance at all advanced training seminars; 
Lecturing to one training per 18 months. 

-2-
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CLASSIFICATION OF CRIMES 

CLASS I 

All misdemeanors 
602, except 
court. 

and juvenile proceedings al~e~ing W&I Section 
where the minor may be cert1f1ed from juvenile 

CLASS II 

All felonies where the punishment is: 
16 months, 2, 3 or 

. . 

2, 3, 4. 
This calculation excludes the possibility ~f prior convict~ons. 
Accordingly, if an individual is charged w1th a burglary w1th 
~one prior, it remains a C~ass II case. 
Fitness Hearings in Juven1le Court. 

CLASS III 

Any crime that is punishable by the following ranges: 
2, 3, 5: 
3, 4, 5: 
2, 4, 6: 
3, 4, &: 3 

Any petition in Juvenile Court which alleges W&I Sees. 300 or 2 2. 

CLASS IV 

Any crim which is 

EX'l'RAORDINARY 

punishable by the following terms: 
3, 5, 7: 
3, 6, 8: 
5, 7, 9: 
5, 7, 11. 

1. Special circumstance cases; 
2. Murder cases; 
3. Complex business litigation (e.g., comput~r crimes, stock 

frauds, etc.): ' 
4. Any other appearance that does not fall in any other class. 

-3-
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) FEE SCHEDULE 

CLASS I 

$150.00 Case fee 
$150.00 per day in trial ($75.00 each session, including the 

first ~ day) 

tJuvenile: contested jurisdictional hearings, $75.00 e3ch 
~ day session) 

CLASS II 

$300.00 case fee 
$200.00 per day in trial 
$100.00 per session (morning 

eluded in the case fee) 

CLASS III 

$350.00 case fee 
$250.00 per day in trial 
$125.00 per session (morning 

eluded in the case fee) 

CLASS IV 

$400.00 case fee 
$300.00 per day in trial 

, $150.00 per session (morning 
eluded in the case fee) 

EXTRAORDINARY CASES 

session of the first day is in-

session of the first day is in-

" 

session of the first day is in-

Hourly rate of $40.00 in court; $30.00 out of Court shall be 
up to a maximum set by Administrator and if amount exceeds the 
approved maximum, the Board mu:st approve" 

PRELIMINARY EXAMINATIONS 

Cl~ss II - $100.00 per day: each ~ession thereafter $50.00 
Class III - $150.00 per day; ~~ch session thereafter $75.00 
Class IV - $200.00 per day: each session thereafter $100.00 

Certification and preliminary examination waiver _ paid the same 
as the prelim itself. 

l-10TIONS 

Substantial motions are paid at the session rate per class case 
( includes i!l limine motions which 'are briefed.) 

Certain E££ formC! motions are included in the case fee 
Writs and Petitions for hearings are compensated separatel,r by 

'the Administration utilizing all factors under PC sec~ 987.3 
PV's - (unCOls~lidated) ~ith ~vid~ntiary h~aring _ ~~me HS case fee 
PV's - (consol~dated) - ~ncluded ~n the substantive case. 

-4-
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FEE SCHEDULE 

INVESTIGATION RATES 

1. 

2. 

3. 

4. 

5. 

All claims for investigative fees must be approved prior to 
submission, by the court. 

Standard rate is: $15.00 per hour plus .20¢ per mile. 

CLASSIFICATION OF CRIMES - INTERNAL PROCEDURE 

When the appointment is requested from Juvenile Court,' the' 
appointment will be made from the Attorney I li~t, except 
when the minor is 16 years of age and charged wl.th the . 
following crimes: Penal Code Sections; 187; 447a; 211 Wl.th 
either l2022a or b or 12022.5: 261(2) or (3); ~~6(c); ~88b~ 
288a (c): 289; 207: 209; 217; 245a; 246: any o~~ense ll.stea 
under the purview of 1203.09. " 

when any complaint or information charges an off~nse.and any 
of the following ep.hancements,' the case automatl.cally goes 
to an Attorney III or IV: 

a. 12022.5/1203.06 
b. 12022.7 
c. 12022.8/1203.065 
d. 1203.09 ' 

In cases where the most serious crime is charged, the most· 
- - seri'ous crime will be ·the class billed. 

In any case where two or more felony priors ~r7 charged, or the 
case is being prosecutsd as a career crl.ml.na~ ca~e, the 
case will automatically be jumped one class. 

This office wi~l not accept any conflict.appoi~tment~ made.by 
judges who have not gone through thl.s offl.ce.for app01ntment. 

...... 

• 
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PAYMENT PROCEDURE 

General Rule 

Claims for payment for legal services provided in conflict 
cases shall not be submitted until there is a final 
disposition in the case. 

r····· 

For purposes of the general rUle, a final dismissal of all 
the charges, or the imposition of judgment and sentence 
shall be deemed a final disposition of the case. 

Exceptions 

Extraordinarily complicated and protracted cases including 
those which involve unusual circumstances, such as 
certain business frauds and Class IV crimes may be paid 
on a periodic or interim basi~. In such cases, the 
Governing Body shall approve rules developed by the 
Administrator allowing for interim payment of claims 
for legal services already provided. 

Approval of Claims ," 

Within ,two weeks after the final disposition of the case, 
the aSSigned attorney shall submit a claim for services, 
in accordance with the fee schedule, and containing all 
of the information requir~d by the Governing Body, to 
the Administrator. Within two working days after receipt 
of the claim by the Administrator, the claim shall be 
approved or disapproved. Approved claims will be 
forwarded to the Controller's Office for payment every 
Friday. 

If the Claim is n6t approved as submitt~d, it will be handled 
as provided in the policies and procedures adopted by 
the Governinq Body. 
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Experience: Are you il Certifi(~d CI'ill1inal La\'! Specialist? ' HOVL " .. I il~plied? ------- -------
Publi: Defender County ___ . Date of 1E!/'lllination ----

A~ency Date of Tel1l1ination ----Prosecutor --
Private Practice ' Years Pel \~ 

We~e you previously on the Conflicts list? 

I estimate my felony/misdemeanor experience to be (nUllli 

Total trials: ';ury court 'Fl!IlJII,Y trials: jury court. ___ _ 

Nature of Cases: M.urder ___ Robbery Sex Crimes Drug Cases Bur9lary ___ .... 

Hearings and Motions: Prelim Exams Dispos w/o trials 1538.5's 995's ---
Five most recent felony trials: ' (list from most s~rious to least serious. If none, list misdemeanQr or juvenile) 

Defendant's Name Case Number Charge Judqe Prosecutor Co-counsel DatE! Resul t . 

, 

~. -
~. I apply for rating on the Class: 1____ 11 ___ _ 111 __ - IV __ _ list. I request appointment in the 

l the followinq cases: Appel 1 ate_' ___ Felony and Misdemeanor Felony only __ _ 

(: Please excl ude me from: Juvenile cases the followinq Municipal Court Facil ity _______________ _ 

Misdemeanor only ___ _ 

~: I am willing 'to undertake Death Penalty Defense Yes No ___ _ 

1 I ~nderstcnd th.lt the application will allow inquiry of .1udqes before whom I 

inquiries are going to occur, and that the Conflicts Administrator will 

Date --------.--

have practiced. I understand that these 

ke~p all responses confidential. 

Attorney at law 

" , .. \ 
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Overview 

PROFILE OF THE SAN MATEO COUNTY, CALIFORNIA 

COORDINATED ASSIGNED COUNSEL PROGRAM 

The indigent defense system in this county of slightly under 600,000 

population (588,164 according to the 1980 Census) is characterized by a 

contract' between the county and the San Mateo Bar Association whereby the 

Bar Association represents all of the indigent criminal accused in the 

county for a set fee per case. The Bar Association pro~ides this service 

through a panel of private attorneys administered by a director, who is 

a highly experienced criminal defense attorney, and a small core staff. 

In fisca~ 1981-82 the budget appropriated by the County Board of Supervisors 

! 
/ 

, ! 

JJ 

defender in a . 
ne~ghboring county, the Board 

decided on the private 
defender,system described 

below, in Which the county 
bar association 

would take responsibility 
for the representation of the indigent 

w~o were criminally aCCused. 
The goal of the program 

was to prOvide 

to the indigent through the use of 
quality " cr1m~nal representation 

private attorne"s A s d 
~. econ ary goal was 

to Combine the best features 
of an organized Public defender 

~ystem, such a tr s aining, supervi~ion, research a . ss~stance, support 

private panel approach. 
services, and coordination, with the 

After the program was lauched 
Bo d by the County 

ar of Supervisors in 
1968, over one hundred lawyers 

----.~-'-. 

[ 
for this program was $2,395,584 for a projected case load of 13,104 adult 

the panel, Which is approximately 

Features of the Program 

Signed up for 

Ine sixth of the bar in 
San Mateo County. 

[ 
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offenders and an unspecified number of juveniles. ' 

History and Goals of the, Program 

This co-ordinated assigned counsel program began in 1968. Prior 

to that time lawyers were appointed to indigent cases by individual judges. 

These judges reviewed requests for fees and reimbursements. Certain 

problems were perceived to be associated with this "ad hoc" system. 

First, only certain lawyers were appointed to these indf,gent cases. 

Secondly, although in some cases the judges cut the fee requests of 

the lawyers they appointed, in others the costs ran higher. Third, 

lawyers were not necessarily matched with the type of case they 

were appointed to, so that a lawyer with less experience mir,ht be 

given a highly complex case and vice versa. Hearings "lere hel,,! by 

the County Board of supervisors. They initially considered a public 

defender system. However, after hearing testimony from a public 

'
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There are several salient features of th 
e program Which are 

worthy of note and furth . 
er d~scussion. 

They are: the fee arrangements 
with the county and the 

fee structure established 

the panel; the functions of 
for the lawyers on 

the director and his core staff; the 
sponsorship and administrat' 

10n of the program by the San 
B A Mateo County 
ar SSociation; the establishment 

of a Private Defender Committee to 

and adVice to the Board of 
prOvide oversight to th e program 

Directors of the Bar in this area; th 
e operation of the panel; 

and the training and 

will be explicated in fullel~ 
monitoring of th t 

a panel. Each of these areas 
detail below. 

I...o.. _______________ ...... ___ ...... __________ ...... _______________ ~ ___ __'_ ________ ~ ___________ ..L~_----=.~. ~'." ______ ~ ___ ~ _____ ~ __________________________ a_ 
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Fee Arrangements and Fee Structure 

Association $149.00 for every The County reimburses the Bar 

$337.00 for every Superior Court case, and $183.00 Municipal case, 

the county paid a flat for every mental health case. In addition, 

Bar Association for representation o,f juvenile cases. fee to the 

For fiscal Th Bar Association year 1981-82 that amount was $223,000. e. 

extra-ordinary legal, investigative,·and may also bill the county for 

al year 1980-81, for example, that expert witness fees. In the fisc 

amount was $257,669. The the county in fiscal total contract costs to 

1980-81 were $2,251,977. For this amount the program represented 11,346 

01 caseload for which it was re, imbursed adult clients in addition to its juven1 e 

average cost per adult case for fiscal $217,000 for that fiscal year. The 

1980-81 was $179.35. Naturally, these amour~l:s are not ~ixed' and are subject 

o of the renewal of the contract. to negotiation every year at the t1me 

schedule. The fee structure is based Lawyers are paid on a different 

upon activity fees. When a lawyer per orms f a specific activity in a case, 

he is compensated for that work. For example, a lawyer would receive $60.00 

Of that case did not involve for disposing of a felony or misdemeanor case, 1 

° °d tiary motion. If the case went to a trial, preliminary hear1ng, or eV1 en 

l awuer would receive $35.00 per hour for his trial before the court, the .oo,z 

and $40.00 per hour if the case were being tried court time in addition, 

h fee schedule see Appendix A. before a jury. For a complete review of t e 

involving complex questions of Higher fees are available for special cases 

law, multiple charges, murder cases, etc. 

The Director and Core Staff of the Private Defender Program, 

The director and his sta are ff employees of the San Mateo Bar 
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Association. His staff, as stated earlier, consists of two attorneys 

in additi~n to himself, four and 'a half secretaries and'a half time 

bOokkeeper. One of the attorneys answers the calendar call in JUVenile 

Court, represents some cases, and interviews mental health defendants. 

The other attorney, who acts as assistant administrator of the program, 

is responsible for continuing legal education, court appearances in 

Superior Court, and for appearances in other courts as a convenience to 

attorneys who could not be present. The director helps recruit and monitor 

the 100 to 120 attorneys who comprise the panel. The panel is not stratified 

in any formal sense, but there are separate panels for criminal, juvenile, 

and mental health cases. The director maintains a mental list of each of 

the lawyers on the criminal panel, and although case assignments are 

generally made in order on a rotational basis, the director makes the 

assignment in hOmicide and other special cases. 

In addition, the director is responsible for approving all voucher 

forms from the attorney, approving the use of support services, preparing 

the program budget, maintaining statistics, dealing with the PriVate Defender 

Committee (to be discussed in more detail below) and' other bar committees 
° , 

hiring and firing of staff, and representing about twelve defendants a year. 

The Private Defender COmmittee and other Bar Committees 

The San Mateo Bar ASSOCiation is governed by a Board of Directors. 
• 

That Board appointed a special committee to provide oversight to the 

Private Defender Program (PDP). The committee, known as the Private 

Defender Committee, is composed of seven attorneys. This committee is 

advisory in nature and does not make policy, but deals with procedUres 

and policies of the program. The director of the Private Defender Program 

- . 
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Board of Directors of the Bar Association. is appointed by the 

, subcommittee to deal with The Private Defender Committee app01nts a 

f requests, but the committee that negotiates the contract special ee 

comnu.'ttee appointed by the Board of Directors. with the county is a separate 

For a schematic d1'agram of the Bar supervisory superstructure, see Appendix B. 

Operation of the Panel 

Criteria for admission to the panel include membership in the Bar, 

to serve on the panel, and at least one year's experience. a willingness 

Although the criminal panel is not formally stratified, there is a special 

group of the most experienced attorneys who ar~ designated as calendar 

attorneys. They are utilized on a rotational basis to receive the case 

assignments by the Court. They report to the director of the program when 

the daily calendar call is completed with a list of all of the cases ~n which 

, d that day. They are allowed to choose five the program has been app01nte 

of the cases for themselves, and the rest are assigned to regular panel 

members according to the list. Homicides and other special cases may be 

lawue··s on the list, but all other cases are assigned assigned to specific .. ~ _ 

in order by the secretary. Occasionally, a judge will appoint a lawyer on 

the panel directly to a case if he knows, or exam , f ple that the defendant 

la:wuer on another matter. Otherwise, the calendar is being represented by that .. ~ 

attorneys receive all the appointments for the program. 

Once assigned,to a case, the attorney may request compensation 

according t91the fee schedule by turning in a voucher to the program. 

t 1'nclude 1'nformation on the disposition of the case, At this time he mus 

the date of disposition, method of disposition, whether by trial or plea, 

h ' by the lOth day of the month following etc. Payment is usually fort com1ng 

submission of the billing form. 

• 

r 
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I Support staff is a,'J'ailable, such as investigators, expert 

1 ! , 
witnesses, etc. Paymer.t is made to investigators directly through 

the director's office. The program contacts out for investigative 

] services and receives a volume discount so that investigative 

services cost about $20.00 per hour. 

] Panel members ,are also given specialized training and may s'eek 

]} 
advice on the handling of cases from the director of the program, who 

is himself a highly experienced and competent trial attorney, or from 

]] his staff. Forni motions and briefs on microfilm are also available. 

Training and Monitoring of the Panel 

71 
;) J 
U I 

There is both entry level training and continuing legal education 

JJ 
available for panel members. Prior to admission to the panel, lawyers 

are required to watch a set of videotapes on all aspects of a trial. 

~1 They are also observed in Court by the director or assistant director 

before they are allowed to accept their first appointment. Training 

n , .. seminars thereafter last for approximately one hour, once a month. 

. [I Sometimes the sessions last three or four hours • 

Monitoring of the panel is conducted by the director who observes 

n ~ J 

the performance of panel members from time to time. He also receives 

reports on their performa.~ce from the judges, assistant district attorneys, 

n clients, and other panel attorneys. In addition, he maintains a file on 

(J 
every panel attorney, listing each case he or she was assigned, the 

disposition of these cases, the dates the cases were opened and closed, 

n the method of disposition, the amounts paid to each lawyer, and a record 

of the director's observations of the lawyer's performance in court. 
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Eligibility and Recoupment 

In this jurisdiction, eligibility for indigent defense services 

is determined initially by the Court at the first Arraignment. The 

program, however, conducts its own eligibility review thereafter, and 

if the director disagrees with the Court's determination, he can go 

back to Court and ask to be relieved from the case. 

At the end of the case however, the defendant is asked to go to 

the County Collector's office for possible recoupment of lawyer's fees. 

Historically, less than $30,000 has been collected annually in recoupment 

fees, or less than 2% of program costs. 

summary and Conclusion 

This program has achieved its goal of serving the indigent 

accused of San Mateo county through maximum utilization' of the 

private bar. Conflicts of interest problems which are found 

in counties with public defender offices, are avoided here since 

all cases are distributed to private lawyers who are not associated. 

The program is well funded compared to other assigned counsel programs 

in other parts of the country, and the coordination, training, and 

supervision provided by the director and his staff are more than 

comparable to other coordinated assigned counsel programs. The fact 

that this program is operated by the Bar Association through a contract 

with the county makes it an interesting model for the delivery of criminal 

defense services to the poor. 
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APPENDIX 

A. FEE SCHEDULE 

B. BAR SUPERVISORY STRUCTURE JDIAGRAM) 
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APPENDIX A 

FEE SCHEDULE 

GENERAL 

1. Basic Fee 

When a case is concluded without trial, pre
liminary hearing or extended evidentiary hearing 
(i.e., in excess of one day) 

2. Basic Hearing Fees 

Applies to all evidentiary hearings other than 
trials 

A. Up to 2 hours 

B. Each additional hour on same or sub~equent 
days 

3. Trial Fees 

A. Court Trial Fee 

(fractional hours to be paid in 10ths of an 
hour) 

B. Jury Trial Fee 

(fractional hours to be paid in lOths of an 
hour) . 

4. Basic Calendar Fees 

A. 2 hours or less 

B. Over 2 hours 

5. B,?sic .. Hourl~' Re.te 

(fractional hour to be paid in 10th's of an hour) 

Note: Applies where hourly rate is allowed but no 
specific amount is stated. 

Note: \-!here hourly rates ar~; allowed, such rates 
do not include travel time or waiting ~ime (which 
could be billed as special fee in appropriate 
cases); Except in Juvenile Court 2ependency Cases, 
up to one hour of waiting time is com~ensible, if 
attorney appears 2.t the deSignated hOUl", ready 
to proceed, and, through no fault of c.Junsel, the 
corn.rnencement of the prcceeding is <lela'yed. 

60.00 

80.00 

30.00 
per hr. 

35.00 
per hr. 

40.00 
per hr. 

50.00 

75.00 

30.00 

--------------
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II. CRIMINAL MATTERS 

1. Arraignm~nt Calendar 

~. 2 hours or less 

B. Over 2 hours 

2. 

3. 

4. 

C. Cases closed on calenda.r (up to five) 

Preliminary Rearin~ 

A. Separ~t~ eVidentia~y h . earing 

B. Combined with 1538 5 
motion with written' p,or& Ao;-her compensible 
, s ADD 

50.00 

75.00 

50.00 
each 

Basic 
Hrg. 
Fee 

70:00 
C. Final Municipal Court dl 

A (e.g. 859a PC' sposition - in lieu of 
dismissal) __ Ba~lcR~~~cedlto a rnisd. and sent., 

, p us. • • . 25 00 
1538.5 P.C. Motions .•. " • 

A. Separate eVidentiary hearing 

B. Separate appearance with 
only - in lieu of 3.A written P & A's 

C. Combined with P/R 

D. Combined with 995 P C 
motion sUpoorted by's~ or tother compensible 

- para e writt~n P & A's 

~gearlei~95 f& 1538.5 ~~ based sol~lv on 
vy 0 evidence s -.., 

purpose memo Upported by one dual 

E. 

Where motion made in M 
SUoerior ~el'in uni and repeated in 
sUbstallti~li~ n;wo~ ~r~nscriPt, and without 

___ at separate hearing _ 

F. 

If combined with PIT 

995 P.C. Motions 

A. Separate appearance P & h's supported by written 

(2) 

Basic 
·Hrg. 
Fee 

70.00 

See 2B 
Above 

70.00 
for each 

70.00 

25.00 

See 6 

70.00 

_______ ......JL __ ,' t 
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B. Combined ,,11th 1538.5 P.C. motion See 3D or 
3E Above 

. d .. , th~r c~mpensible motion C. Comtnnc '1Hj.l~ n 0 ___ ~ I • , 
supported 

- 70.00 

5. 

6. 

by separ~t~ written P & A s 

. 11 1Ilft"ltions (including Non-Routine Misce aneous fi_ • 

pretrial and post conviction motions) 

A. 

B. 

C. 

D. 

E. 

Evidentiary hearing 

with written P & A's in Separate appearance 
lieu of 5.A 

Combined with P/H 

Combined with 1538.5 P.C. motion 

Combined with 995 P.C. motion 

Pretrial Confere~ce(s) (by whatever designation) 
ADD 

7. Trial 

Court Trial 

Jury Trial 

8. Sentence 

9. 

10. 

A. 

B. 

Separate appearance(~) after trial ADD . 
Evidentiary hearing (mitigation or aggra
vation) -- in lieu of A 

t trial after attorney, Trailing: If case goes 0 to trail to a later 
without fa.ult, is required 
date or dates. 

Probation or Diversion Violations 

A. Non-evidentiary hearing 

B. Evidentiary hearing - in lieu of lO.A. 

(3) 

for each 

Basic 
Hrg. 
Fee 

70.00 

See 2B 
Above 

See 3D 
Above 

See 4C 
Above 

25.00 

Court 
Trial 
Fee 

Jury 
Trial 
Fee 

25.00 

Basic 
Hrg. 
Fee 

25.00 

60.00 

Basic 
Hrg. 
Fee 

i 
i 
I , 
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11. Return to Court after susoens:ion of proceedings 
under 1203.03,1367-68,3050-51, llnoP.C., or 
6300, et. seq.~ W&I Code 

12. 

13. 

14. 

A. Non-evidentiary hearing 

B. Evidentiary Hearing - in lieu of 11.A. 

Miscellaneous Special Assignments by PDP Office 
Line-up, interrogation, consulation, advising 
witness, etc. 

Multiple Appearances 
Where 3 or more separate and otherwise non
compenslble appearances are required, ADD 

Collateral Matters (Separate proceedings after 
case is closed or suspended, which are not 
otherwise specifically provided for in this 
schedule e.g., motions pursuant to Sections 
1203.3, 1203.5, 1203.4a P.C., etc.) - up to a 
maximum of 7 hours. 

r-!AXIMUM Fees 'ITithout tria.l or extended evidentiary 
hearl:1g 

A. Superior or Municipal Court criminal 
proceeding 

B. Superior Court felony proceeding 

III. JUVENILE MATTERS 

1. 600 and 602 l'l&I Cases 

A. Calendar Coverage (Detention/To Set) 

(1) 2 hours or less 

(2; Over 2 hours 

B. Separate appearance for detention hearing 
or to set hearing 

C. Fitness hearing 

(1) Without evidentiary hearing 

(2) Evidentiary hearing 

(4) 

~'I'I ~",...._"<-t,*ll~"'\!t";;-,-"'· ""~~-,,, ....• '11;!."."..,,;.,"",' ---'.'-"- . '~v"';'h;-' • '-','':'':0-, L-____ ~ ______ ::~~.'-;~.~:~7:~1~r:.,;~:t~ .. :,r-='~-~:~.:~-:~=7~.~:.~:~:"~:~'~:.~:'~~:-~:~~:.;'~:~~::~:-~i=:m="'=7X=WM=-3~r~_.~._.-_.~_.----_~ . ____ ~ ____ . ___ -_--_L---___ -_~_._._v_. ____ ~ ____________ ~~ ____________ ~ __ ~~ __ ~.~.~*~ __ ~ __ ~~ __ ~~ ____ ~ __ ~ __ _ 

60.00 

Basic 
Hrg. 
Pee 

30.00 
per hr. 

25.00 

30.00 
per hr. 

160.00 

200.00 

50.00 

75.00 

30.00 

60.00 

Basic 
Hrg. 
Fee 

" 
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IV. 

D. Jurisdiction~l He~ring(s) 

(1) Initiating petition: 

(i) Without evidentiary hearing 

(ii) Evidentiary hearing 

(2) Additio'nal'petitions: 

60.00 

Basic 
Hrg. 

.Fee 

(i) If combined with initiating petition, 
not requiring separate preparation 
and/or appearances 30.00 

(ii) If not combined with initiating 
petition, so as to require sep~rate 
preparation and/or appearances 

(3) Return to court for disposition ADD 

E. Maximum (without multiple day hearings) 

2. 300 WII Cases 

A. 

B. 

Child representation (one or more children) 
hourly rate 

Pa~ent representation (either or bo~h 
parents -- one or more children - hourly rate 

3. Motions - see schedule of motions for criminal 
matters 

MENTAL PROCEEDINGS 

1. LPS Calendar 

Same fee 
for DCl) 
Above 

30.00 

200.00 

30.00 
per hr. 

30.00 
per hr. 

A. Calendar Preparation prior to date of calendar 

B. 

(1) 1 hour or less 

(2) Over 1 hour 

Hearing calendar (including time in prepara
tion 0~ day of calendar) 

(1) 2 hours or less 

(2) Over 2 hours 

(3) Return appearance for disposition ADD 
(5) 

30.00 

50.00 

60.00 

85.00 

25.00 

I 
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2. Separate Petition (e.g. Review of Status, etc.) 

A. Non-evidentiary hearing 

B. Evidentiary hearing 

C. Return for disposition ADD 

D. Writ of Habeas Corpus - See Section V.I. \'lrits 

3. Trials 

A. Notice of trial, preliminary preparaticn 
where case is resolved without commencement 
of trial . 

---,..,...-' ---,--- .. 

70.00 

Basic 
Hrg. 
Fee 

30.00 

80.00 

B. Notice of 'trial, preliminary preparation 
where case proceeds to trial - trial fee plus ..• 60.00 

C. Court Trial 

D. Jury Trial 

4. Maximum without trial or extended evidentiary 
hearing 

OTHER SERVICES 

1. WRITS (including preparation and hearing) -
hourly r.ate (up to maximum of 7 hours) 

2. APPEALS f!'om MU1'iicipal to Superior Court 
Appellate Department - hourly rate (up to 
maximum of io hours) 

3. CIVIL MATTERS (including contempts, probate 
guardianship and conservatorship, petitions to 
free minors from parental custody ancl control, 
paternity sutts) 

A. iVithout trial, hourly rate (up to maximum 
of 10 hours) 

B. Trial 

(1) Court Trial 

(2) Jury Trial. 
(6) 

Court 
Trial 
Fee 

Jury 
Trial 
Fee 

200.00 

30.00 
per hr. 

30.00 
per hr. 

30.00 
per hr. 

Court 'lrial 
Pee 

Jury Trial 
Fee 
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SPECIAL FEE RULES 

The initial determination to be made is whether the c~se under sub
mission is in fact a case which should receive special fee ponsi
deration. In that regard reference 1s to be made to the fermat fer 
special fee requests contained in ~?pendix B, her0in. 

CLASS 1 CASES 

These are cases where the extr.aordinary amount requested is one hun
dred dollars ($100.00) or less. Any such case shall not be consi
dered as a speCial fee case and shall be referred to the Administra
tor for handling in his discretion. 

CLASS 2 CASES 

TYPE A - These are cases which contain one or more of the criteria 
for speCial fee consideration contained in the March 1, 1974 format, 
but for any of a variety of reasons do not qualify, in the committee's 

,judgment, for treatment according to the schedule set out for Type B 
cases. These reasons might include, amongst o~hers, 1) the short 
duration of the case, 2) the relative seriousness of the charge, 
3) unanticipated delays occurri'1g during a trial, 4) unanticipated 
research, investigation or witr.ess problems during trial, etc. In 
these cases a lump-sum award shall be a percentage of the earned 
fee schedule amount. The percentage can be any'figure agreed 
upon by a majority of the Special Fee Committee within a range of 
twenty to fifty percent (20% - 50%). 

TYPE B - These are the extremely serious, difficult, complex and 
lengthy cases handled by panel members. Cases det~rmined by the 
Special Fee Committee to be within this category shall receive pre
miums from among t~e ranges set forth below, as appllcable, and as 
determinedjn the judgment of the Special Fee Committee. 

1. Per Diem - court appearances - trial $50 - ·$35 - $25 

2. Per Diem court appearances non-trial $50 - $35 $25 

3. Per Hour - non-trial, non-court $35 - $30 - $25 
• 

Ohviously, the highest figure should be applied to the most serious, 
~!( mplex or lengthy case, e. g. romicide cases where the de2.th penalty 
.'8 sought; extremely complica~ed business fraud cases, ~tc. 

The per diem rate for non-trial court appearances (usually motions) 
shnuld be considered separately from the per diem rate for trial 
~ppearances and the appropriate rate should be fixed acccrding to 
the seriousness, complexity or length of particular motior.s or 
appearances. 
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APPENDIX B 

I County of San Mateo 

'~ 
'U 
11-1 

Health & Welfare I'~ 

Ie: 
Department Fontr: --, 1 0 

It) 

County Bar Association 

Board of Directors' 

. I 
Administration PDP 

PDP Committee - ______ Special Fee 
- .. ------ - --- --- - - - - -I - - - - - - - Subcommittee 

Staff Clerical Finance Investigation 
Attorneys Staff Staff Staff 

I '" 1 I '" '" I I '" '" I I '" 
I 

I ,-

I Private Attorney' - - -------------
I Panel 

I ----------
I 

--- - .-1- - ----~,--1- _ - --• 
Criminal Juvenile Mental EJ Health 

.Arlministrator: 

a. Helps negotiate contract 
b. Helps formulate budget 
c. Helps formulate fee schedule 
d.. Overall administrative responsibility 

1. Selects panel/Structures panel 
2. Assigns cases 
3. Approves administrative Special Fees 
4. Member of Special Fee Subcommittee 
5. Approves costs/Investigative Services 
6. Liaison with other elements of Criminal Justice System 

e. Some case work 
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PROFILE OF THE ALAMEDA, CALIFORNIA 

MIXED COORDINATED ASSIGNED COUNSEL SYSTEM 

overview 

The indigent defense system in this county of almost 1.1 million 

inhabitants (1,098,500 according to the 1980 census) is characterized 

by a full time defender system operating alongside of a coordinated 

assigned counsel system for multiple defendant cases and other cases 

where the public defender would have a conflict of interest. Per'capita 

expenditures for indigent defense are higher in Alameda county ($7.93) 

than in neighboring San Mateo ($3.24). However, Alameda county has a 

large poor population, especially in Oakland, i1:t major city. The 

major feature of this program which differentiate~ it from those in 

neighboring counties is its reliance on a committee of the Bar Association 

which determines which lawyers are to be on which panels. These panels 

are stratified according to experience, and appointments are made to panel 

members in strict rotation within the panels. 

Staff of the Program 

The program staff consists of a director who was not an experienced 

criminal lawyer (unlike the directors in neighboring San Mateo, Santa 

Clara, and to some extent San Francisco who were experienced criminal 

practitioners), and two clerks. These clerks receive phone calls from the 

Court after a conflict of interest has been declared, and then after 

taking down information over the phone as to name of case, charge, which 

court, etc. contact the appropriate panel attorney whose name is next on 

the appropriate panel list. These clerks also maintain information on the 

types and numbers of cases handled by each attorney and those matters for 

which counsel was paid. However, no records are kept of dispositional data 

on each case. 
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The director is part time, but also works for the civil referral 

program of the Bar Association. He reports to the Defender Committee 

of the Bar Association. 

Defender Committee . 

The Bar Association provides oversigh~ to the assigned counsel 

program through a defender cOmmittee, composed of nine members. This 

committee determines the qualifications for each panel. It is composed 

of two criminal law specialists, four attorneys with substantial· criminal 

experience, one attorney with less than f~ve - years experience, and two 

civil attorneys~ There is also an evaluation committee that conducts 

annual evaluations to determine who should move up to the ne~t panel 

level. 

Operation of the Panels 

There are approximately"200 attorneys on the panels. There 

are five basic panels, those who qualify for the representatj,on of 

capital cases, murder cases, felonies with possible sentences over 

four years, other felonies, and misdemeanors. For each there are 

specific qualifications based upon the number of trials and criminal 

cases handled. If a lawyer cannot accept appointment when called, he 

is called again for the next appointment. However, if he refuses three 

times in a row, he drops to the bottom of the list. 

Costs, Budgets, and Fees 

The annual budget for the as~igned counsel program was 

in fiscal 1980-81. More than fnrty lawyers received $10,000 

the program that year, with some lawyers earning as high as 

$1,457,000 

or more from 

$50,000. 

There is a basic fee per case,~anging from $100 in a simple felony case 

to $1,000 in a case involving a possible death sentence. In addition, 

lawyers may bill for motions argu~d, days on trl.'al, and ' 1 specl.a hearings. 
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support services are reimbursable, but it is preferred that approval 

be sought from the committee in advance for investigators and other 

support services. Fee requests are approved by the program. 

Every year the Bar Association negotiates a contract with the 

county Board of supervisorso This contract must include the Bar's 

administrative costs. For 1981 the Bar estimated its administrative 

cost at $76,000. 

summary 

This program exemplifies a coordinated assigned counsel system 

~'nere volunteer members of the :ear Association Committee exercise 

strong control and oversight over the program. It works in conjunction 

with a full time defender program in the county and utilizes almost 

every member of the private criminal bar in Alameda County. 
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n 
i i 

if 
II 
J 

Attorney: 

Court-Appointed Attorneys' Program 
Evaluation ~estionnaire 

Class status to be evaluated: 1 2 3 4 

. Rating: S - satisfactory N - unsatisfactory 
1, Evaluator: Judge ____ Staff DA Staff PD __ ..;Co-counsel 

•. J Based on your observation and personal knowledge, please rate the 
above-named attorney in the categories listed. Place an "s" in the box if. 

; J you consider the attorney satisfactory in that category or an "N" if 
unsatisfactory. Then comment, please, and check your recommendation. 

I 
Integrity !J Temperament; 
Promptness 

U Courage 
Judgement 

'J Health 
t Willingness to work 

Stability 
Develop case theory 

~1 Comment: ~J 

n 

S 
Ability to handle clients 
Understanding/application of the law 
Rapport with judges/court personnel 
Ability to try a -case (or hearing) 
Ability to select a jury 
Presentation of evidence 
Cross-examination of witnesses 
Ability to argue the case 

S N 

U Recommendation: _class ify as _____ do not classify as 1 2 3 4 

u 
(J 

IJ 
n 

(signature) 

(Please print or type) 

(over) 
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. iInb able - but it is preferred that approval 
support serv1ces are re urs , 

in advance for investigators and other 
be sought from the committee 

Fee requests are approved by the program. 
support services. 

Bar Association negotiates a contract with the 
Every year the 

This contract must include the Bar's 
County Board of supervisors. 

Fo
r 1981 the Bar estimated its administrative 

administrative costs. 

cost at $76,000. 

swmna:I, 
This program exemplifies a coordinated assigned counsel system 

embe
rs of the Bar Association Committee exercise 

where volunteer m 
It works in conjunction 

strong control and oversight over the .program. 

. th ounty and utilizes 
with a full time defender program 1n e c 

every member of the private criminal bar· in Alamed~ co~ty. 
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Attorney: 
Class status 
Rating: 

Court-Appointed Atto~neys' Program 
Evaluation ~estionnaire 

to be evaluated: 1 2 3 4 

N - unsatisfactory 
j 
I) Evaluator: 

S - satisfactory 
__ Judge ___ Staff DA Staff PD ___ C.o-counsel 

t .J 

Based on your observation and personal kn~ledge, please rate the 
above-named attorney in the categories 'listed. Place atl "s" in the box if. 

l,' 'J you consider the attorney satisfactory in that category or an "N" if 
unsatisfactory. Then comment, please, and check your recommendation. 

J 
tJ 
'TJ y 

t 

fiJ I 
{ 

rJ 11 

n 
n 
o 

Integrity 
Temperamen~ 

Promptness 
Courage 
Judgement 
Health 
Willingness 
Stability 
Develop case 

Comment: 

S N 

to work 

theory 

Ability to handle clients 
Understanding/application of the law 
Rapport with judges/court personnel 
Ability to try a -case (or hearing) 
Ability to select a jury 
Presentation of evidence 
Cross-examination of witnesses 
Ability to argue the case 

S N 

n Recommendation: ____ classify as _____ do not classify as 1 2 3 4 

{} 

(j 

IJ 
U 

," I; 

(signature) 

(Please print or type) 

(over) 
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E. CA TEGOJUES OF CRIMES - Crimes shall be separated into five (5) catCiories. 

(J) Capital cases ~. 

(2) Class one: Non-c:apital homicides and all 6fe ICIltence crimes iDdudiDi tire without possibility of parole. 

(3) Class two: A.U crimes for which ~e penalty ranle if .. years or more. 

(ot) Class three: All other felonies. 

(5) Class four: All misdemeanors. 

1 
1 
I 

F. EXPERIENCE REQUlREMEro..7S FOR THE CATEGOJUES OF CRIMES 

The categories shall be: • • T 
(I) Special Circumstances: The member must qualify for Class I; must have bad ~hree uiah (two of which w.er ........ 

jury trials) where the cbarle was homicide ar"i ~e ~ ~nt to verdict. decision or .bun. JUry; must bave bad two UJ~ ... 
of any kind where the member presented psydliatnt lestJmony by ~ of ~ expert. and J;DUIt have MDdJed aD appeal ': 
dvn or criminal, from beginninl to decision by an appellate coun: . , ...:.... 

\ , 
\ 
\ 

\ 
\ 

(2) Clu~ One: Cenified criminal specialists and those members who have the equivalent cxpcrlence. ~~. t 
(3') Class Two: Those who have handled as chief counsel tw~ntY-five (25~ .crimes charled ;S f~o~esh ~~~ J~~80;.~, \. 

which were felony jury trials where the cause was s~bmitted ~o the JUry fo! deas,on, and lhr~~o~:S : I~O a muimu;" \ 
hearings in whicb evidence was taken before a supenor court Judie. Juven!le cases charled as , P 1T 1 
of ten (10) ma)' be counted 10~·'lrd ,he requirement of twenty-five (25) felonies. .'1 j 

(
4) Class Three' Those who have handled as chief counsel fifteen (IS) criminal cases, three (h3) of W!Dcb

d 
weref 5h~~b ;,', 

'. . . fi 5) f h' b e conlested factual bearinas' and t e rcmam er 0 W IC "-
mined to a jury for a deciSion; an addltlonal lve ( .0 W. IC wer char cd felomes may ~ counted toward the require; t i 
proceeded to disposition. A maximum of five (') JUvenale cases I as ; L 1 
ment of the said fifteen (IS) cases. ; 

1\ 
(5) Clas4 four: AU attorneys who arc members of the pane • . ' ~ . j 

h " . as adult cases An.norney appomted to represent il 
(6) Eligibility for juvenile cases will be based ~n t e same thCJ"l ,~, is ~ded to the adult coan.'''' · ... i 

a minor will be reappointed to represent that person III the CYCIlt e DUnor s cue ," :",,1!. 

(7) Upon a proper showina a person may be clisibJe for a class by virtue of a showin, of eqwvalcnt expenence asi \ 

dctenIIiacd by the Commit ... ·:·
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. RULES ~ND REGUUnONS OF 11IE 
. .1: ( 

ALAMEDA COUNTY COURY-APPOINTED A1TORNEYS' PROGRAM . , . ~ . . 

AS AMENDED FEBRUARY 1, 1'81 

A. ADMJNlSTRA TION OF THE PROGRAM 

(1) Tht Prosram shaJJ be o~rated under the luspi~ or the Alameda County Bar Association, hereinafter ~fcrred 
10 as the "Bar Association." The responsibility for the administration of the ProJf'lJT) sha)) vest iIllhe Board of Directors 
of the Bar Association, To assist in caTTying OUI this responsibility the Board shall authoriu the President of tbe AssOcia
tion to appoint a commin~ of nine (9) active membtrs of the Association. 

(2) 'The terms or the Conunjt1~ members shaJJ be altemated so that three' (3) memben IhaIl be -appointed each )a1. 

each member to $Crve • thr~ (3) year term, except initiall)·. when three (3) members mall be appointed for ODe year, three 
(3) members for 1\\"0 (2) years and (3) members for three (3) ycaJ'S. The composilion of the Committee shall be: Two (2) 
members who arc certified specialists in criminal law; Dnc (1) member who is a trial.nomey in c:jviJ Jaw; ODe (I) member 
Wht'5C practice is predominantly civil Jaw; one (J) member who bas been admitted 10 the Bar for less than 'lve (5) years 
and v,'bose practice is, in pan, criminal Ilw; and four (ot) mcmben who bave, Dr ha'1e had, a substaptiaJ pTlc:tice in criminal 
Ilw. 

(3) five (5) members of the Committee shall constitute a quorum. 

,(4) The Comminee shall establish I liaison with tht Municipal and Su~rior Courts of Alameda CoUDty. 

(5) Any member of the Committee may be removed at any time without cause by the Board of J)irectors of the 
Bar Associalion. 

(6) The Comm;uff shan have the ~esponsibllity 10 reluJarJy review the ruJes and make such cbaD,es or additions 
thereto, as ma)'. from time to time, be deemed appropriate &0 carry out the purposes of the PrOJl'am, subject 10 approval 
of tbe Board of Oirec:ton of the Bar Association. ' 

B. ESTABLISHMENT, MEMBERSHIP AND EUGIBJLJTY IN THE PANEL 

(]) The Prosram shall be operated as a pane) consistinl of lawyers elipble for membership as bereinafter set forth. _. 

(:Z) Each member of the panel must be an active member of the State Bar of California. 

(3) Each member must a,rH in writin, to Ibide b): the rules of the Program. 

(4) Each member must sip' a declaration under penalty of perjury that he main~ains his principal office in AJameda 
Ct'unt)", and that the majorit), of his practice is in Alameda County. 

(S) Each member wbo maintains ~ore than one office in this Count)' must desian1te which office shall ~ his prin
apai office for the ,eoir.phical qualification as herrinafler K'l forth. 

(6) Each member of the panel shalJ alree to indemnify and hold barmless; 
a) The Bar Association, its offieen, directors, members, and employees. 

b) the Committct and 

c:) the Count)' of Alameda, its officers and employees from any and all claims, demands. actions, liabUity or 
loss which may arise. or be incurred because of an)' and all referraJs, ISsipmenu, activities and appoint
ments rcsuhinl from participation in lhc Proiram. 

(') Each member of the panel shall pay In annual fee. 'for those who are members of the Alameda Count)' Bar 
AssociJtion, it '1";11 be Twenl)'-Five (S2~) if in practice less than five (5) yean and fifty-DoUars ($50) if fi\lc (5) yean or 
more. All others will pa~' Fifty·Dollars (SSO) if in practice less than five (5) years and Seventy five DoUa.-s (S") jf five 
yet r , or more. 

C. APPLICATION AND RECERTIFICATION 

(l) Membership on the pantl shan be by wrinen IJ:lplication onl), submitted on the ronn provided by the Committee 
and shall include provisions for requirin& each Ipplicant 10: 

.) Stl1e I",plica"t" cJi.ibiJity for membership, for bandlin, the diffemn cate,orirs of crimes, and JCOI1'IPbical 
choice. 

" .' 
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· · (. 1 
b) Declare (amiliarity wilh Ind alree to abide by the contract between the County o( Alameda and the Alameea 

County Bar Association ,and lSll o( these rules ind relulations aDd IUch other lunhcr rules and RlulationsJ. 
u may bt adopred by the Committee. c.' 

c:) Waiye'any and .11 daims I.ainst the Allmedl County Bar Association and its omeen, directors, members, 
emplCl)'ccs and the Commin~ (or Iny liability or loss Irisin, out o( the operation of the PrOJT&l11 or of I 
referrals, assignments and appointments. • , 

(2) Ea~h applicant shall remit the annual membership fee with the completed application. 

(3) All panel members shall be required to renew their panel membership each year. I 
(4) Panel members may, at any time, submit an amendment to their applic:ation for elilibility as panel members in a ' 

hiiher category. 'I 
(S) AU applications for membership in the Coun·Appointed Attomeys' ProJTam, and all members seekina an eleya.,' 

tion in class or c:arqClry, will be evaluated (or cenification upon the retum of a c:ompleted application. Mcmbtrs renewin, 
their annual memt-ership ~ill be C\'aluated for re-c:enification of their various duses at the be&innin, o( uch membership 1', 
year. Also, a member may be re-c:lassified at any time, . 

(6) The Evaluation Committee, which shall be selected by the Coun-Appointed Attorneys' Prosram Committee t 

and be composed of Superior and Municipal Coun judles and Ittomeys who practice criminal law, wiD make certification 1 
recommendations for the various classes to the Coun-Appoinred Attorneys' Proaram Committee whose decision will be .' 
final. If. however. the subject of an evaluation is a member of the Court-Appointed Attomeys' ProJTam Committee, the .' , 
decision of the E\'aluarion Committee will be final. ' 

(7) Any Ipplicant or member of the panel who has been denied ccnification in any class or cate,ory shall, upon I, 
written request to the Coun·Appointed Attorneys' Pro,ram Committee, have the rilht to appear and be heard and to 
present eviden~e of havins met the standard of care in the community (or the representation of criminal defendants in the I. 
class or calegory for which cenification was denied. The decision o( the Coun.-Appointed Anorneys' PrOIflm Committee 
will be final; except that, if a he:lrinl is requested by a member of the Co~n-Appointed Attorneys' Prosram Co~itlee •. 
-it will be condUCled by the Evaluation Committee whose decision wiD be final. ' 

D. GEOGRAPHICAL ELIGIBILITY 'I i 
I , (1) The geographic:al basis (or appointment shall, wherC\lcr feasible, be the location o( the occurrence of the crime. 

Attorneys, otherwise eligible, who maintain a principal office in a liven judicial district, as desianated in B (5) above, I, 
shall be eliaible for appointment in cases arisinllS a result o( crimes committed in thlt judicial district. ' 

i 
(2) Juvenile cases shall. where\'er (easible, be assianed to anorneys eliJible in the judicial district of the residence I I 

of the minor. In cases where the minor resides out o( the County, those cases beard in Juvenile East shall be assil"ed to: , 
attorneys in the Hayward·San Leandro, Fremont, or Pleasanton judicial distric:ts and those cases beard ill Juvenile West . 
shall be assiIDed to attorneys in the Berkeley, Oakmnd or AIam~ judicial districts. I 
, (3) N,tnwithstandina any provision relatina to leo,raphical eli,ibi1i~y, if an attorney has been appointed to rcprese." I '\ 
a defendant in this county, such Ittorney shall be appointed 10 represent said defendant in any CIH which may arise in any I 
coun in the county while the oriEina! charle is pendina and judlement hi! not been imposed, pro\ided said anornt)' meets I 
the necessary experience standards. If he nr :the does not, the case shall be assiped to an Ittorney eliiible and qualified to 1" . 

handle such cast. and who shall then represent the defendml in all of bis or her cases. . . 

E. CATEGORIES OF CRIMES· Crimes shall be separated into five (5) c:atClories. 

(I) C:1pital cases 

F. 

I . 
(2) Class one: Non-capital homicides and all life sentence crimes includin,life without possibility of parole. 

(3) ClISS two: AU crimes (or which the penalty ran,e is .. years or more. 

(4) Class three: All other felonies. 

(5) Class four: All misdemeanors. 

EXPERIENCE REQUIREMENTS FOR THE CATECORI£S OF CRIMES 
The cateaorin shall be: 

1 
1 
) 

I: J 
I, .1 

(I) Special Circumstances: The member must qualify (or Cus I; must havf had thr~ trials (two of which were 
:Jry trials) where the charac WIS homicide and the case went to venlICl, deciaion or bun. jury: must have bad two trials Jl 
: any kind where the member prnented psychiatric teslimony by ~ of aD ",pen; and must have bandied III appeal, !J! 
;vil or criminal, from belinnin,to decision by an appel~lC coun. 
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~'j , i(l) Class One: CeMined aiminaJ .pec:ialists and Ihose members", • 
, (3) Class T..a: T.h(\st who hlvt hand) . ,ho have the equIvalent experience. 

-hach "'cre felony jury .rills where th td IS dut( cgunRl twenty-tift (2$) crimes Cha ed It . 
hearin,s in .'hich evidenC't WIS tahn' :r;=:r~s: ;:s ~bmjlled !O &he jury (or decilion, ADd Ih~ (3) :"eI:: t.Iuft (3) of 
of ten (l0) mlY be tounled toward the r' per,or coun Judie. Juvenile cases charaee! IS felo . "'CI'e 1$38.5 

equlr~mtnt o( t~'enty.tiye (25) relonies. . ntes, up 10 • maximum 
. (4) Oass Thrre: Thos~ who have hindI . 

:::~~/t!U;:;S~S~i:~cis~n: an ,addilional fi:~ ;t) ~~~h~~~':~:::~~~) f:~~~:' thret (3) of "'hich ~ sub-
men! or the said fiflren (jS) c:vamum of five (S) juyenile case$ char,ee! IS felonies ma n~ and the remainder of which 

es. Y COunted toward the require 

(5) Class Four: All Illorneys "'ho Ire members of the t 

(6) Eli,ibiJiry lor juvenile cases "'1'11 be b' d pane. 
• m' 'U b .. ase on the urn . . 

Inor WI e reappointed to represent that ~f5on in the ~yen~ :1=::,~UIt~. An Ittomey appointee! to represent 
(7) Upon a proper'showm a r ' . . ~e 15 remandee! 10 the adull coun. 

del ermined by the Commillee ' pc son ma) be elilible for a class by Yinue of • abow;'", of . aJ 
. ~-.. eqUlv ent experience as 

0. THE PANEL 

• (1) Th~ ~an~J .cr member arromeys shalJ be a . . ' 
b) the county s JudiCial djstriC'ls. Referrals for IPPoin7~~~~d ~aln Jlbeccord "'uh uch member's eli,ibiJity and ,cographicall 

12) V s made from each panel 0 '. " y 
. pon receipt 01 • request from I . d ( n I rOlauna bas15. 

~~f~~~!r:::~~~S :~;~~=:!rEJ:;;,:: ~~~~::. E:s.:~~::~s~c:n~r~~ 
pane on I rota lin, basis lJn,ment. 

.(3) If I member refusc$ an Il'pointment he hal . " • 
ap~lntments .'i1hin I fifleen (JS) dlY period h s hall I malntlln his positiOfl on the pane} Iist,but if he ref .L 

re~lslered. ' e I be placed aI the bottom or all of the :1 Ii uses ",ree (3) 
, , pane, SIS aD which 'be is 

(4) An Ittorney appointed shall be res . ' , ' 
except for continuances and settin J ponslblt for the case and shall not delegate its bandIiD 
cause or allow another altomey t~S~a~e a~t:"erl!enC)', with. the Ipproval o( the Pro&ram AdJninjst~:~r -: other attomr)' 
Inomey is a m beY' I er appearances and do any other eli ' e attomey may 
in the cas em . 0 the panel and eJiJibJe to handle the class of case n ,;ct re,1T nl the case; prOvided, the other 

e. '- . e 0If&m wiD PlY only the mome')' appointed.. 

H. APPEALS (Deleted) 

I. VOLUNTEER SERVJCES 

\' (I) A me.mber may \'OIUn1eer to handle I case for .'hi " . . ' " .. , , 
PI.· Such service mil' count fo~'ard eli,;b,), 'f J • ~h he 15 cl'Jlble., Jo such event,lhe member shall . 
for I ca~e (or ~'hich he is eli,ible shaJJ imm~~~~,cf: c aSSlfieatlon 10 bandle mor~ ~us crimes. A member "O~:IVe: .DO 

an ap~Jnt.:enllSba volumcer., A member shall n~t ~s~I:~e~e;~I~e~I:~eO:nt~ hst m.'ut. classification in order to =~! 
mem er may conllnut to \'olunlrer to h dJ . e rotallon list by volunteerin •. 

three (3) VOlunteer ca~c~ II any lime.' an e case$ I'roVJded, howe\ler~ DO member shall be assianed more than 

(3) JI any more than one member \'olunteer 'h' " ' 
shall be p~c:ed II the top of the list for his c1assifiC::t:~ :: tha ecJ~dslfic:aIl~!:~d reographic:aJ location. the membes' names 

"" If m -'AK;ll the PrOJTam ~ his 
J. OPERATJONS ftlqU5l to volunteer. 

~,e board or directors shall dcsi,natc an adm' . ., ' 
:~:e;~;j~n :~ t~t Commillee pursuant to these RUle~~ISl~I~~a~h:~!:~:b~:~n ~ to administer the. program under the 

r~pons to ~he ~o~:~~:ea~n~e~~:d~~:~ :~;e~~ps~:~1 O~(:~~ltyer ~Ilistics ma/~ r:;~~:~yan~e ~~:::i~~Pr:~~~:i 
hIm by the Commillee and the Board consislent ~'hich~e sPI'rl't,,'hldltyer olher adminimative functions may be delegaled to 

an purpDIeS of ahe prDp'am. ' • 

X. SUSPENSJON, TERMINATJON AND RECl.ASSIFJCA TION 

(I) A member ~'iJJ be subjcct to sus' " ' 
I) Willful failure to pay any r::e~I:C~'d':rrr:~r;~:; or ~eclaS~f'ic:.!iOn f~r any of the (oUo_in. reasons: 

Pro.ram. n, or ot eN'lSt abide by the rules and rqulations of the 

I 
; 
", 



.. .1 .. 
. ', " ( . 

I b) For I~ causc. 

e) InabilJ!;y 10 function as an effectiye mtl1inaJ attorney. 

... ~ "'. 

•• ,.' ,0. 

'. 

(2) The Coun.ApPo,)inted Attorneys' Pro.r3m Commiuee, ilS di5Cretion. may at any lime re-evaluate and reclassifY]. 
a member to a lower class. . . .,. ..' .. , 

(3) A member who is su~pended. terminaled or recl.ssiCied is entitled 10 a hearin, upon request. 

-(4) A member may withdraw from the Program at an)1ime' ~pon wrinen notice to the Administrator, but no ponion 1 .. 
of any fee paid to the Program will ~ returned, nor will any unpaid fee due the Program be dischar,ed. The member· 
resigning will be expecled, whe'never possible, to complele the cases to which the member has been Ippointed. 

L. A TTORN'EY'S FEE:S AND EXPENSES 1 
(J) All lawyers as a condition to becomina eli&ible for appointments on ~ny of the panels shall qree to handJe alI 

.:.ases to which they are appointed on th~ fixed fee schedule hereinafter set ronh; except. I 
a) If the atlornC'), appointed or bein, con~idered for appointment believes that the case is of such a special or ' 

unusual nature that it is not possible 10 render services in accord with the rL"'(ed fee schedule, the attorney : 
must file an affidavir to thar effect, livin, the reasons for that conclusion and rcquestin, the plyment of I :. 
an equitable fcc and rellsonable expen~es. If the Committee and tbe anome)" reach an acrcement, the Com- '. " 
mirtee shall recommend to the Counl)' "'hat it considers to be an equitable fee and reasonable expenses. 
If the County acceplS the recommendation, the anomey v.·m represent th~ defendant at the liJ'eed fee. If 1 
the Counry is unwillins to accept the rcc:ommendalion, the Committee, the anome), or the County shall, .: 
nOlify the judse presidin, in the case -ho shall then set a fee. aUow expenses and arranlc for representation ;: 
of' the defendant. 

b) When a feJony trial andlor substanrial other fees exceedin. S 1,000 are avoided due to the skill, efron and 
expertise of an indi"idual attorney, the Committee ma), increase the payment to an attorney on a c::ase by an 
amounl nOI to ex~ SSOO. When a mi~demeanor trial and/or substantial other fees exccedina $500, are 
a\ .. oided due to the skill. effort and eXJ)ertise of In individual "nomey. the Commitlee may increase the 
payment to an attor:ney on a ClSe bY'an amount not to exceed S25O: These costs will be offset by savinas 
in the funds anocaled for lriaJ lime and ,,·m not serve as the basis of an IUJmentllion or the conU'Kl. The 
Committee will send the County a monthly lislina of all such payments made. 

(2) Reasonable and necessary expenses incurred durina the course of representation of I. defendant shall be reimburs
ed by the Counry only on approval by the Commill" or by Court order. All expenses must be authorized prior to the 
attorney incurrinl the c"(pense. Expenses which arc incurred durin, the course of a trial or juvenile bearin, without prior 
authorizarion by the Committee or by the Court may be .approved by the Committee on a shoYtin, that the expenditure 
was reasonable and nt"Cessary lind tht request for expenses could nOI have reasonably been made prior to the trial or heari- 1 
ina. No payments shall be allowed for tr:ave! e"ptm!l6 or travel lime of the anomey, telephone calls or normal overhead ... ; "\ 
expenses unless special or unusual circum~rances exist "'hich, in the opinion of the Committee, can justify payment of such 
expenses. . 

(3) The procedure, to be folJowed for filinl special expenses claims in capital cases by the Bar Association is is 
follows: 

1 
a) The panel attorney in the capital clSe shall seture a courr order for expenses pursuant to Penal'Code Section Ii .. : 

987.9 and presenl tht order to Ihe Auditor-ControUer's office for payment. :I 
b) A copy or the order Of a statement of the amount approved by &he order man be sent to the Court-Appointed 

Attorneys' Pro,ram Committee. I: ;. 

c) The attorney shall compleu~ I declarllion for atlorn~y's rees and shall attath a copy of the order for ell· 
penses and I complete accountinl of the expenditures pursuant to it and f~'<IU'd it to the Committee. 

d) The Committee, upon appro\'11 of the declaration. ~rder ~d accouDtin, shall $Cnd it under M'Paratc cover !I, 
letter 10 Ihe Auditor.conlroller's Office ror payment.' ;I 

e) The Audilor·Conuoller shall make a c:1aim for reimbursement from the Stale and credit the PrOlT&l'l'l" Cl· 

pendilures. 

(4) Declarations for fees shall be subjett to the ronowin. provisions: 
I 

a) The C081millcc shall provide standard declaration IInder penalty of perjury (orms for lie paymenr of feft rI ' 
and .. pen.... ,; t 
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b) Thr member shaJJ, "-ilhin 30 dav$ .fler torn Jr" 

mim'c requestini payment of airomt).,. lee p e ~~:r '~e CI~. lubmil a completed dedaralionlo the Comu 

1t be luhmilled before the e.se b complered' sn ~ prj~/, approval Dr the Committee, the declaration may 
Whether or not lhry should be approved ~r mc:,i~,ommucee Sha~J ~. aJl~ deeiarltions to determine 
bt endorsed and for"'arded to Ihe' luthorized led. Declillrauons approved as submiUed Ihall tht'fcafler 

count)' .,ene), or payment . 
c) In Ihe rvenl I declaration i!i modified the auo' . 

10 dispule the modified declaralion he' or sh;"::a m:1I ~ nOllned by. the C?onuninee. If the member wishes 
(l.S! days afle'T tht' mailins or the nOlice' of lht' Co~mfr~~, ror ~ hurln, "'nh the. Committee within fifleen 
affIrm or Iher il$ orisin",' decision. The d I' ~ It'tlon. At such hurln, tht' Committee ma\' reo 
""arded for payment. ec arallon, as mall,)' approved, shalJ then be endorsed anc!· for-

d) All deClarations must be' in "'ithin thirt)' days Ifler the' CISe h . 
beer. held 10 answer. Faill.lre 10 submit the d 1 . " as been dosed Or I· defma&nt in I felony has 
atrorney's fee as follo\\,s; ec arallon .·lthm that. period ""ill result in I penalry qains[ the 

(I) If Ihr declaration is submirted between thinv' . 
"-ill be a 2~ I'l. ~ed~ction in the Imou~r of ft:C' .~~~ and SIlU)' cla)'s after the case has been dosed, there 

(2) If the declarallol'l ,s submilled berween sixr . 
"'iII be a 'DI'lIl rrduClion in the' amount of f~':~~d nmely days .frer the ca.se bas been dosed, there 

U) If the declaration is submiued bet"een nin I . . 
closed, there will be a 7<tro reduction in Ih .. eay-one and

f 
lione hundred twemy days after the case has been 

• , mount 0 ee paid. . 
(4) If lht' declaration is Jubmitled I hundred and t . d 

defendant in I felony has been held to a . ;enry ays o~ more. after the dosin! of the case or the 
ns~er. I e auornry "'111 rett-,ve no payment whatsoever. 

e) .... cumulative' earninis lisl of the ree~ id h . 
al.tomey ha~ 15,000.00 or more abo~'::he ~:'mu~~lt~:e~:jil be eompil~d at t~e end of every quaner. Jf an 
"',U be remt)\'ed from Ihe rotation lisl for thr nexi sUCC'Ced' np of the SIxth hlahm on the Jist, the Inomey 
until such lime as the anomey's cumularive ca . Ini qUlner and each successive quaner thereafrer 

f) 

tion; eACept that, an atrome), shaJJ nOI be re;::;::;'fjur,on a qu~nerly check, are belov.· the S5,ooo.00 limita-
a~lo,"?e)' .shall nOl be subject 10 removal aiain for six ~~~t~~rallon for ~Qre ~&n one year, after which the 
Clpallon In rhe Proiram will apply in ,he preparat' r h . The last eJht ~uaners of the Inomey's pani-

Ion 0 t e quanerly cumulau\le cam.inls list 
If an anorne'), wishe~ 10 "'ilhdra,,' from a case with C . 
payment or may aUlhorize paymenr of such ".a: . oun Ipprovll, the CommittI:'C may refuse to luthorize 

I~ .. S as CIrCUmStances "'arrant, 

FEE SCHEDULE 

Court-Appointed Attorneys' Program 

EELONU:S 
"II - :\o1~NICIPAL COURT 

~ I 
11 I ~ j 

Spfc:ia' CirrumsrantC$ CaSfS 

$$00.00 - base per case 
7S.00 • 

SI25.00 • 

per ses$ion for each subsrantial mOr" . 
aurhorities, tAce'pr discovery bail Ion ~ccompanJed t1y points and 
be paid only under unusual c;rc:ums~:n~~~unuance morion$ which will 

per session for preliminary examination. 

Orh., .... 'oni.s 
~o Preliminary Examination 

S200.00 - ba~e per case 
75.00 - per session fur each subslnnrial mot' . 

authorities. e~t'cpl disco vcr} bail ,on ~ccomr-a1lJed. by points a:ld 
he paId on I\' under unusua' cl.'rc or continuance motions which v.iJ1 

• I Untstances. I 

j 



Preliminary Examinarion 

~ 

Clase; II 

$300.00 -

75.00 -

100.00 • 

S200.00 -
75.00 • 

~~~ 1 
J'Cr scs!.ion for each sub5tanrial motion accompanied. by poi~ts a~d 
IUlhorilies, e~cept discovery, bail or continu~ce motions which wlll 1: 
be p~id only under unusual circumstances. " 

rer se5\ion for preliminary examination. 

base per case . . 1 I 
75.UO -

J'lCr session for each substantial motion ~ccompanled. by POI~tS ~d 
aurhoriries, !:xccpt discover~, bail or continuance mouons which will 
be paid only under unusual circumstances. 

per w; .. ion for preliminary examination. 

I 

1· ! 
Class IIi 

SIOO.OO • base per case 

75.00 - per session for each substantial. motion ~ccompa~ied. by ~i~t~ ~d 
authorilies, except discovery, bad or continuance motions which Will 
be paid only under unusual circumsltances. 

75.00 • per session for preliminary examination. 
Misdemeanor Probation Violations 

S .50.00 • if with existing case in the same court. 

$100.00 - if indept'ndant proceeding in 'an~ther count 
Miscellaneous Representarion 

S .50.00 - per session 
SUPERIOR COURT 

Special Circumstances Cases 
Disposed of Without Trial 

!ury Trials 

Disposed of Wirhout Trial 

Qm.! 

51,000.00 • 

100.00 • 

5750.00 • 

100.00 • 

200.00 • 

225.00 • 

base per case 

per session for each substantial motion accompanied. by poi~ts a~d 
aUlhorities, except discovery, bailor continuance motions which Will 
be paid o~ly under unusual Circumstances., 

base per case 

per session for each substantial motion accompanied. by poi~ts ~d 
authorities, except discovery, bailor continuance motions whIch Will 
be paid only under unusual circumstances: 

per trial session for first 20 sessions. 

per trial session for 21st session and thereafter. 

Olher Felonies 

$500.00 • ba.4ie per case 

7;.00 • per session for each substantial. motion ~ccompanied. by poi~ts ~d 
authorities, except discovery. bad or continuance mOllons which "'III 
be paid only under unusual circumstances. 
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Classes II Ind flJ 

S~.OO • base per case 

".00 • per session for each substantial motion a~mpanied by POints and 
authOrities, except discovery, bail or continuance motions which wilJ 
be:' paid only under unusual circumstances. Jury Trials 

Cla~~ I 

S500.00 • base per case:' 
75.00 • 

per session for each substantial motion accompanied by POints And 
authOrities, except discovery, bailor continuance motions which will 
be paid only under unusual circumstances. 

175.00 • 
per trial v.asions for fU'Sl20 sessions. 

200.00 • per tria' session for 21st session and thereafter. 
Class II 

S200.00 • base PfT case 
75.00 • 

per session for each substantial motion accompanied by POints and 
authorities, except discovery, bail·or continuance motions which will 
be paid onl)' under unusual circumstances. 

J.50.00 -
per trial session for first 20 sessions. 

J7,.00 • 
per trial session for 21st session and thereafter. ~Iass IJJ 

S200.00 • base per case 
7'.00 • 

per session for each substantial motion accompanied by points and 
authorities, except diSCovery, bailor continuance motions which will 
be "aid only under unusual circumstances. 

12'.00 • per tria. session for first 20 sessions. 
"0.00 • 

per trial session for 21st session and thereafter. Court Trials 

Class I 

S500.00 • base:' ptr case 
7.5.00 • 

per session for each substantia' motion accompanied by points and 
authorities, except discovery, bailor continuance motions which will 
be paid on'y under unusua' circumstances. 

17'.00 • 
per tria' session for first 20 sessions. 

200.00 • 
per trial session for 21st session and thereafter. 

Class If 

S200.00 • ba~e:' per case 
75.00 • 

per sess~on for each substantial motion accompanied by points and 
authorities, except discovery, bailor continuance motions which will 
be paid only under unusual circumstances. 

S.50.00 • 
per trial session for first 20 sessions. 

175.00 • 
per trial session for 21st session and thereafter. 

Class lJJ 

S200.00 • base per case 
75.00 • 

per session fOf uch subs,antial motion accompanied by points and 
aUlhorities, except discovery, bailor continuance mOlions which will 
bt paid only under unusual circumstances. 

125.00 • 
per Irial session for firsl 20 sessions. 

150.00 • 
pt'r Irial session for 21st session and lhereafrer. 

, . '" 
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Felony Probation Violation~ 

I~:S $0.00 - with cxisiin, cast: in the same- courti SIOO per JeSSion if there is a hearin,. ' 
100.00 - if independent proceedin, in another coun: SIOO a session if there is 

a hearins. 

Miscellaneous Representation 

S 50.00 - per session 

MISDEMEANORS 
MUNICIPAL COURT ".i 

Dispo!cd of Without Trial 

Jury Trial 

Court Trial 

/ SD_ .,., ".$oIlS .9&. base per case 

50.00 - per session for each substantial motion accompanied by points and 
authorities, except discovery, bailor continuance motions wltich will 
be paid only under unusual circumstances. 

/S"IJ. DD ~. base per case 

S 50.00 • per session for each substantial motion accompan~d by points and 
authorities, except discovery, bail and continuance moti;}ns which wili 
be paid only under unusual circumstances. 

100.00 - per trial session for first 2!) sessions. 

125.00 • per trial session for 21st session and thereafter. 

1S2'·"45J~QQ • base per case 

50.00 • per session for each substantial motion accompanied by point~ and 
authorities, except discovery, bail and continuance motions which will 
be paid only under unusual circumstances. 

75.00 • per trial session 

Misdemeanor Probation Violations 

S 50.00 • if with existing case in the same coun. 

100.00 • if independent proceedina in another court. 

Miscellaneous Representation 

No Hearing 

S 50.00 • per session 

Jl!\'ESILE COURT 

.21f11/1,1fI'I) "188.88 • base per case 

50.00 - per session for each substantial motion accompanied by points and 
authorities, except discovery, bail and continuance motions which will 
be paid only under unusual circumstances. 

Hearings (Jurisdictional, 707 W&:I and 637 W&I) 

base per case 
per session for each substantial motion accompanied by points and 
authorities, except discovery, bail and continuance motions which will 
be paid on I)' under unusU21 circumstances. 

~"6. ~ II ~. per hearin, session for first 20 5~!iion5. 

100.00 • per hearin, session for 21st senion and thereafter. 
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For C.A.A.P.'s 

Amount Paid _____ _ 

Date Paid _____ _ 

Active Date _____ _ 

ATTORNEY'S APPLICATION FORM 

THE ALAMEDA COUNTY COURT APPOINTED 
ATTORNEYS' PROGRAM , 

THE ALAMEDA COUNTY BAR ASSOCIATION 
405· 14th Street, Suite 208 

Oakland, CA 94612 

Name: ____________ ~~-~~------------
(Print or Type) 

____ Talephone: _________ _ 

Principal 
OfficeAddr~: _______ ~~~_~~ _________________________ ~~~ ____________ ~ ________ _ 

Number end StrMt Suite No. Zip 

Judicial District: ____________________________________________________________________ _ 

Date admitted to practice in California: ____________________ . ____________________________ _ 

am am not Ii member of the Alameda County Bar Association (Circle' 

I hereby request meMbership in The Alameda County Court Appointed Attorneys' Program, 

[ Annual membership fee: In practice less than 5 yean •••••••••• $25.00 
Non-memben of ACBA •••••••••• $60.00 
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In practice 5 years or more •••••••••• $50.00 
Non-memben of ACBA .•••••••.• $75.00 

AN ATTORNEY WHO CANNOT MEET THE REQUIREMENTS SET FORTH BELOW MAY FILE A PETITION WITH THE COM
MITTEE CONTAINING A DETAILED STATEMENT OF EQUIVALENT EXPERIENCE, AND, SUBJECT TO A DETERMINATION 
UPON IT BY A MAJORITY OF THE COMMITTEE, MAY BE APPOINTED TO HANDLE CASES IN THE REQUESTED CATEGORY. 

I declare under penalty of perjur{ that the following is true and correct: 

1. I am an activ~ member in good standing of the State ear of California, and I maintain my principal office for the practice of law in 
Alameda County. 

2. I have read and understand the Rules and Regulations of The Alameda County Court Appointed Attorneys' Program and will abide 
'?Y them and by such other and further rules and regulations as may be adopted by The Alameda County Court Appointed Attorneys' 
Program Committee of The Alameda County Bar Association. 

3. I agree to indemnify and hold harmless a) The Alameda County Bar Association, its officers, directors, members, and employees, 
and b) The Alameda County Court Appointed Attorneys' Program Committee'of The Alameda County Bar Association, and c) 
The qounty of Alameda, its officers and employees, from any and all claims, demands, actions, liability or loss which may arise, or 
be incurred because of any a.'1d all referrals, assignments, activities and appointments resulting from participation in The Alamedtl 
County Court Appointed Attorneys' Program. 

4. I waive any and all claims against The Alameda County Bar Association and its officers, directors, members, employees anc;! The 
Alameda County Court Appointed Attorneys' Program Committee for The Alameda County Bar Association, ~or any liability or 
loss arising out of the operation of The Alameda County Court Appointed Attorneys' Program, in referrals, ~ssignments, or appoint
ments. 

5. I have read and understand the classifiC3tions of crimes and the eligibility standards for the categories of crimes as set forth in the 
Rules and Regulations of The Alameda County Court Appointed Attorneys' Program, and I elect to I)ccept cases in the following 
categories of crimes for which I state my eligibility as follows: 
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SPECIAL CIRCUMSTANCES HOMICIDE CASES 

A o I am a registered Class I attorney I'n th· P e rogram. 

B. 

~ 

-
J 

! havs been attorney of record in three (3) trials Where the char . , 
JUry. Two of the three trials must have been jury trials.' ge was homIcIde, all of which went to verdict, decision or hung 

CASE AND FILE # JURY (./) 
COURT 

1. 
DISPOSITION & DATE 

2.==--_______ -== 
3. _________ _ 

c. Ih~be~a~rn~~~~~~W-tr~~~b-o-f~a-n-k-·--------------·-------------

I 
J 

D. 

J 

CASE AND FILE # y Ind where the attorney orepared psychiatric testimony 
COURT . 

DISPOSITION & DATE 

;~====-=-=-=-----------------------'------=-=-,I have been the att.. f ' . .•. ,rney 0 record In one (1) appeal "1 •• 
CASE AND C ' CIVI or Criminal from beginn' t d .. 

• ILE # CIVIL/CRIMINAL ' In9 0 eClslon in an appellate court. 
, COURT DISPOSITION & DATE 

1. __ ~ ______ _ 

CLASS I ~ 

II 
n 

o I am a certified criminal specialist. Date certified: 

CLASS II (25 FELONIES) -------------.---------

1. fi 
11 

lJa 
2. 

-

CASE AND FILE # --

Felonies to JUry Decision: 

1538.5 H,.rin!!!: 

• Un • . iiilll 

CITY-COURT -JURY/COURT/PLEA 
DECISION AND DATE 

. 

-
. 

-

-2-

-' 
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CASE AND FILE # 

7. 

8. 

9. 

10. 

11. 

12. 

, 

13. 

14. 
. 

-
15. 

16. 

17. 

18. 

19. 

20. 

21. 

22. 

23. 

24. 

25. 

CITY -COURT-JURY/COURT /PLEA DECISION AND DATE 

0 

-

-3-

__________ ~ __ --__________ ._._IU ___ "_r ________ '~_w~ ____ _ 

i ',., CLASS III (15 CRIMINAL CASES) 

CASE AND FILE # 
CITY-COURT JURY/COURT/PLEA 

DECISION AND DATE 
Criminal Cases to Jury Decision 

t. 

2. 

3. 

Contested Factual Hearings: 

4. 

5. 

6. 

7. 

8. 

Proceeded to Disp!!!ition: 

~·,1. 

14. 

C 
15. 

I CLASS IV (MEMBERSHIP IN THE PROGRAM) 

Executed at 

I ------------, California, this --- day of __________ _ ,19 __ _ 

I Signature of Attorney Applicant 

-4-

-. .~ L-_________________ .....-.. __________ -'--_______ '""'"""'-_~ ___ _____L~~_=______.!...~ __ ~~_""_______~~ ____ ----
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PROFILE OF THE SAN FRANCISCO, CALIFORNIA 

MIXED COORDINATED ASSIGNED COUNSEL SYSTEM 

system in this coun.ty of 678,974 
The indigent defense 

full ttme public defender system 
inhabitants consists of a 

augmented by an assigned counsel system operated by the . 
Association. The. assigned counsel system 

San Francisco Bar 

is characterized by several panels of private attorneys, 

stratified by experience level, assignment of counsel by 

also administers the civil referral 
a part time staff that 

't' and review of fee vouchers program of the Bar AssoC1a 10n, 

by the Court. All funds are paid dir~ctlY to panel attorneys 

author1'zation, so that unlike neighboring Santa Clara 
upon court 

through the Bar Association 
or San Mateo Counties, funds do not pass 

or the program. 

operation of the Program 

The county bar association operates an extensive civil bar 

referral service. 'The,criminal assigned counsel panel program is 

housed in the Bar Association along with the civil program. The 

who had some experience as a private criminal 
Administrator, 

practitiones, spends about five hours per month. on the program. 

attorneys each month is done ~y a manager 
The actual assignment of 

1 t f about five working days per month or 25% 
spends the equiva en 0 

who 

1 In addition, a law student spends 
of her time on the criminal pane s. 

administrative tasks associated with the 
about 20 hours per month on 

program. 
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In order to facilitate the actual appointment of counsel for 

multiple defendant cases and other cases in which the Public Defender 

staff would have a conflict of interest, the program staff prepares a 

monthly list of available a.ttorneys with their phone numbers. These 

attorneys have all indicated their availability to ac~ept cases on 

specific duty days. There are separate panels for misdemeanor, felony, 

misdemeanor, and murder cases with 145 attorneys on the panels. Asterisks 

are placed next to the names of those attorneys on the list who are 

qualified to accept murder or death penalty cases. The list is then 

transmitted to the Court for the convenience of the Judges in making 

appointments as 'the need arises. 

Fee Schedules 

The fee structure, like the Court system in San Francisco, is 

two tiered. In Superior Court, where felonies are disposed of, lawyers 

may bill at a rate of $36.00 per hour for in-court time and $24.00 

per hour for out of court time. In addition, if the case ~oes·to trial, 

the lawyer may bill $300.00 per day for each day the defendant is on trial. 

In the Municipal Court, there is a base fee of $100 per case with 

additional increments for motions, etc. plus $100 per day if the case 

is tried before the Court, and $150 per day for each day of trial before 

a jury. The Cow:t reviews all vouchers and approves payment direct to the 

attorneys. The trial judge may not approve the entire amount requested by 

the attorney.' If that occurs, the lawyer may appeal to the Administrative 

Committe$ of the Court. For a copy of the fee schedule, see Appendix A. 

Eligibility 

Eligibility for appointed counsel is determined at the arraignment 

in Muniqipal Court. The Presiding Judge issued a memorandum to the other 

judges suggesting guidelines for eligibility, e.g. an individual defendant 

with three dependents could earn up to $950.00 per month and still be 
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eligible. For a copy of the eligibility guidelines, see Appendix B. 

Qualifications for the Panel and Reporting Procedures 

There are three trial panel"s and three appellate panels. The 

first trial panel is for appointment to misdemeanor cases and requires 

either certification as a criminal law specialist or representation of 

criminal defendants in ten cases, two jury trials, and a current" cr'iminal 

practice of at least 20\.,For appointment to a felony case, three jury 

trials, five preliminary hearings, five motions to suppress, etc. or 

certification as a criminal law specialist is necessary. Appointment to 

a murder or death penalty case requires experience in three prior death 

penalty or murder cases, etc. Appointment in appellate cases requires 

requisite trial experience in addition to appropriate appellate experience. 

For a copy of the application form, see Appendix C. 

After appointment by the Court in a conflict of interest case, 

the attorney sends a copy of a daily report form back to the program, 

informing the Administrator which cases he was appointed to that day. 

For a copy of that report form, see Appendix D. " 

Budget and Costs of the Program 

" The Public Defender budget for the county is appro~imately 3.8 million. 

The total assigned counsel budget is 3bout 1.2 million. Of this figure, only 

$12,000 is spent in administrative costs. The average cost per case for 

felonies was estimated at $651.00 and the average misdemeanor cost at $217.00. 

This latter cost however, included felonies disposed of as misdemeanors. 

summary and Conclusion 

This program operat~s with a stratified panel under the supervision 

of the Bar Association and represents all cases in which the Court determines 

that the Public Defender has a conflict of interest. It is coordinated by 

a part time staff that keeps minimal records, and whose primary role 
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is to prepare a monthly list of those tt a orneys available to accept 
I 

appointments in criminal cases. All fee vouchers are reviewed by the 

Court and paid according to a specific fee schedule. 
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APPENDIX, A 

ADMINISTRATIVE PROCEDURES 3S 

Procedure 3006. 

Court Appointed Counsel Compensation Schedule 

Effective with Counsel appointments January I, 1981 and there
after. 

a. Felonies. 
(1) No Preliminary Hearing 

(a) $100 per case, plus 
(b) $50 per session for each substantial motion accom-

, panied by points and authorities. 
(2) Preliminary Hearina 

(a) $250 base per case for special circumstance case; 
(b) $100 base per case for non-special circumstance case, 

plus • 
(c) $50 per session for each substantial motion, plus 
(d) $75 per session (~ day). 

(3) Misdt!meanor Probation Violation 
(a) 525 with existing preliminary hea{ing. 

(4) Compensation for Extraordinary Services 
(a) $20 out of court; 
(b) 530 in court. 

. 
NOTE: Factors in Penal Code §91l1.3 to be considered in applying 
..schedule. 

Effective with Counsel appointments January I, 1981 and 
thereafter. 

b. Misdemeanors 
(1) Disposed of Without Trial 

(a) $100 base per. case (except $35 for a diversion case), plus 
(b) $35 per sessIOn for each substantial motion accom

panied by points and authorities. 
(2) Jury Trial 

(a) $100 base, plus 
(b) 535 per ~ession for each substilOtial motion, plus 
(c) 57S per Jury session (~ day). 

(3) Court Tria. 
(a) 5100 base, plus 
(b) 53S per session for each substantial motion, plus 
(c) $50 per court trial session (~ day). 
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36 ADMINISTRATIVE PROCEDURES 

(4) Misdemeanor Probation Violation 
(a) $25 if with existing case in same court; 
(b) ISO if independent proceeding. 

(5) Compensation for Extraordinary Services 
(a) $20 out of court; 
(b) $30 in court. 

NOTE: Factors in Penal Code §987.3 to be considered in applying 
schedule. 
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I' DOMINIQUE OLCOMENDY. JUDGE 
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'M E M 0 RAN DUM 

TO: All Judges FROM: J. Dominique Olcomendy 
RE: Eligibility -~ Court Appointed Counsel DATE: May 26, 1981 

Effective June 1,1981, the following schedule of gross 
roontRly income will.qualify an individual for court appointed 
counsel if the gross in~ome is less than: 

GROSS Income 

Individual $500 
with 1 dependent 650 
with 2 dependents .800 

/I 3 II 950 
" 4 /I 1150 
/I 5 " 1250 
" 6 II 1400 

./1 7 II 1550 
/I 8 .. 1700 

If spouse is ~~ployed gross monthly income of spouse 
is to be added to individuals to determine qualifying amount for 
individual and dependent spouse. For example, total of both 
incomes cannot exceed $650 to qualify an individual with one dependent 
(spouse) • 

Individuals receiving financial assistance fro~ 551, SSP, 
AFDC, Food Stamp Program, County Relief, General Relief or General 
Assistance (G.A.) will qua ~ 'ffy fDr court appointed counsel. 

,I As to property owned by an individual, it is recommended that 
assets such as home, automobile, jewelry, be considered in determining 
whether an individual qualifies. 
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. . 
. The preceding is meant as a 'd l' 

detennlne whether or not based th gU1 e lne and each judge should 
Condition, an individual' qUa1ifi~~ e Statement of Financial 
sHall not be considered as a basi ·f The expe~iting of Court calendars 
' s or apprOvlng court appointed counsel, 

Also, as a reminder p 1 C 
should Be considered Tn all ~as:~a~heOde Se~ti~n,987,8 hearings 
!Qor co~rt-appofnted counsel especiallrye ~n lndlvldual has been approved 

uestl0naBle". ' 1 n cases approved as 

JDO/tw 
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SAN FRANCISCO suPERIOR COUR~ . 
~, CRIMINAL'DIVISION 

- No. 

U Court Appearances: -------------
11 Out o:f Court Time: 
;..1 

U 
TOTAL HOURs: 

Expenses: 

11 Trial: 

~elY? yes no 

N ber o:f days late: _____ days 

1Ife sUbmitted to Judge: 

I 
I 

-

-

hrs. $ 36/hr. 

hrs. - $24/hr. 

'+ SUB TOTAL: 

(auth: ~ ) -
days $300/day 

!.OTAL 

-
$ -
$ -

J 

f $ 

-
-

$ - -
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LAWYER REFERRAL SERVICE 
TBB BAR ASSOCIATION O' SAN nANCiSCO 

220 Bush Street - 21st Floor 
San Frandsco, CA 94104 
(415} 391-6102 

'10.00 llcqulred with Appl. 

p~----~--~----
,.,.,."., ",. 0 Uo .. , 

APPENDIX C 

APPU~ONANDQU~~ON 

STATEMENT FOR 

CBDIINAL LAW PANEL 

NAME: ___________________________ TELEPHONE: _________ _ 
O~CEADDR~: ______________________________________ _ 

NumberofyearsofpracrtcelncaJifomla: _________________ . _______ --:. _____ __ 

You must be anomey of record and have done substantial amoUnt of work on each case Usted in this appUcation. Jury trials 
count only after Submission to jury. If your experience Js outaide ofeallfomla, you must state how and why your experience is 
equivalent to the s~ed requirements; 

CLASS ONE - Regular CrImInal PaIlel 
Part A - Mlsclemeanors . 

In order for you to be referred any misdemeanor Case, you must,be certified as a Criminal Law SpeciaUst, qualify for Pan B 
or must have handled at le3St two (2) criminal jury tqa1s, ten (10).criminal matters all within the past 3 years and certify that ' 
twenty (20) percent of your current practice is criminal law work, 

Pleas.-Ilst your two (2) C!'Imlnai Jury trials: 

CUe NIIIIIber 

Please list your ten (10) criminal matters: ' 

CUeN ...... 

.. .. ~ 
~ . 

, " " Coat' 

. , ' 

1, . 

I hereby cenify that twenty (20) percent of my current practice is crimina1law work. 

Slpwure of Applicant 
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Part B - FelOafes' 
J ' ~eTWo n order to be referred an tl I - . 

handled at 1e3S th Y e ony cases (except Pan C • 
hearings in th t tee (3) Superior Coun or Federal Distri C cases), you must be certified as a CrimJnaJ La ' 

~ .. i praCtice is c~t ~~e:;r~~e (5) mOtions to suppress ~ th~:= ~~'~ U:~:St three years~!~~:~ 
enty (20) percent of your CUrrent 

Please list your three (3) Superior Cou ' , ' 
'il past 3 feus, then list earlier n or Federal District Coun crirnin2J Ju 
~1 experience. See paragraph at ::.~e:,/):O:t)the information in accorcbnce ~t:~~f~ou ~o not have the Jury trials Within the 

Cue NIUIlber' qu rements of substantial, equivalent 

f'----- Court 

,---
r 

J Please list your Jive (5) ,Prellminaru heart. . 
Cue NIIIIIber ." ngs. 

1-__ 
Date 

] ------
j----- -

1 , ~,~,~,----------__ 
Please list your 'Ille (:.'':-1 .U . . , . 

J' .~J ma.,o," to sup/Wtlss. 
Cue NIIIIIber ' " to set aside on 995, extraordlna B 'I)pe of A.c:Uo. ry Writs, or combination 01 these: 

, Coart-
2iZ£Qa:s 

iW-
Date 

'1 --
II 

J hereby cenify that 
, r] twenty (20) percent of my CUrrent practi Js 

j --------~Siiii;rw;;ofAii;pjj(;m-_-___ c_e~,_criminaJ law Work. 
SllMru~ of Applicant 

I 
I 
I 
nil 
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. - Sped2Ust or must have /Death PeDalty . t be certified as a Criminal Law t'Ut C - ManIer de2th penalty cue, yoo mus Pan D of!hls panel 
In order t~ be (3) murder or death penalty . referred any murder or cases and qualify for 

ndled at least three _ 

. murder or deatb penalty cases: '1a.wllist you~ three (3) . . Court 

Calc Number . Date 

.. 11---
, "',. forCbss t 

c 1._ z -~ ", fa misdemeanor matter, a panrd In at leastone_r • . " eI member must qualify . writ 
...- ti:m:dan appeol arlslngou 0 ve been anomey of..." 

PART A -InOrder: ':.:npleted work on ana~..:.. ba
was 

_ ._ , ..... lit A· and, in addition, ;oun of Appeal in whic~ an op ._ tid In Superior Court or """" 
Calc Number 

I 
' . ' , , .:. ....... forClasst PanD" -- • ' , , , 'paneLmembet must .. ~, dlnarywrlts In '. ' " -'ad.!naOU,oia feionYmatter,a_

of
....,.,rolnotIeast2_ J . be referred an at"t"- r have been anom_

1 
. PARTB-Inorderto I cdworklnll1east2appea\1o _ .... a, in addition, have com~ . 

which an opinion was ren . eo.t 

c(eN~ 

----.--, .' , , , , eI member IIlII5t quaUfy 1 . or ~th penalty'matt~ a pan writs in which an ppeal arising out of a murder rder death pen2lty extraotdlnary PARTC-Inorderto be ~~workInIl1east2mu, or,. ..... Pan C· and, in addition, ., _ I<fCIass t .• , , . 01 'lion was rendered.. . eo.t 
CUe Nlialber 
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CLAss 3 - tow Fee CriadaoJ ...... 

, I Attorney. who serve on thlsPMelm ... ,_·ro ~Iess!han ~e CUSIOmary rate and shouid no, 0XCeed, wherever POSSible, a maximum fee of '300 plus COSts • 

41 - ro serve on the,low fee PMeI for 0 misdemeanors 0 felonies. 

PaaeFour 

I CLAss 4 - Court APPOfntIDent Panel 

1b _in COUrt on .the assJar«l date a, the __ tlmes, 

1b:lC<.'epc, .. SOle """'Pensadoa the montes __ by !he COUJt and pay 120.00 therefrom '" ."" l.ow-yer Reti:rraJ ~ .. a ~ fee; 'no,1d'emI fee ls due If """""'r Is paid "S. or less. 

1b .... the couir, When \lOSSibIe, In detamintna Ihe - ... lfaay, ro be \>lid ro the Cltyand COWl<y .,fSan Fl3ndsco PW3uant ro Seaions 987.4 iuxJ 987.8 of the CaUfomta Penal Code; 

l!he -sned. bave'~ the ~'"S01na <ondltiolls for ~bOrshJp ro '!he CrimlnaJ Law Court A~ P.meJ ~ - ro abide by... " 

I,' ;--------:0--_________ _ 
Slanariire of Arromey 

J • ,; 0;" Date 

-. . 
, SUbmit !he above tnfon.."",,'in.upPort :.r iny ~ for lllembenhJp on the ~ ExJ>ertence P.meJ. ,_ ro j' »operate WIth the Service In &c:iiJratlng teasonable >erIiIcadon tb...." and <Xhetwlse =Iewing my qtIa/Il!atiolls lOr the 

'.I>anied ExJ>ertence I'IneI. 'have tead and am ~ WIth !he s... """dadon of San Fl3ndsco Lawyer RefemI Servtce Rules and _ ro abide by them. , , . , 

'badfuU te3ponsibliity Ibtall_liuedon this app/Icadon, 0 yes 0 no. Hno, t>Iease"P1ain on attachment. J 
J 
Executedat,--------___ . __ ,CaUtomla,oQthe, _______ dayOl __ ---------,19 __ _ 

I ~ • 

~ 
SII6&14,,1I4l, EPi"",.", /J:tpert-.c. 

S'snature of APPllcant-

II you """'at.meet the ~ lCquk<men .. for P.meJ membersbJp, bu, bcIleve that you QUaIlfy by re:oson of substantlaJ, ~UlV>len, exr>erience, please oUtlJne Such exr>erience on a _'" sbeet of paper and .... c:h '0 this appljatJon, as ProVided 
for in Rule 

7 

of the Lawyer RefemJ SerVice Rules. Substanual, cqUlvalent exr>erience may Include Olilerllctlons, expe,jence or 
1ImJn.... Hyou baveaayq_ c:oneemlngthls appli~orYOurcqulvalentexpe,jence, contact the''''otneYdlreaor .. lie above address or telephone: 391-6102. 
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APPENDIX D 

::-;tJIII,·\ .1. Fri,·,lrn:1II 
'I:' l·n'.,i,J,·,.I·J-:/I~d ATTORNEY: 

. ,[art [I. ~plt::tcl 
T rt"iJ.tUf,.r 

Irvinll ~'. Rt'ichf'rt, Jr. 

(

. "~'I:,.eutil'" njrertor~ 
i C"nPr.Jl C OUII$III , 

Joall F.\·jt'nlh 
, Ih'put>, Oircrtor 

Irhomas II. Grl' 
. t.u;d,lnl Ge·II.",., Coun.,el 

'" .4.lministrat;Cln of J".die:~ 

[, ~arry (.Olljt 

.4.uisttJnt Ge!n .. ml Coun.ft·' 
I.awy .. r Referral Sen'ier 

['ayn~ Tyrrl'll 
~ Director, J'ollinteer 

Lf.'/!Id Servicel Program 

[~oard of Directors: 

"ennelh \)rc·drr 

U .. hri:;toPhc.r F. Emley 
Dirk~ B. Fo;tcr 
~vllthia W. 1I .. d..cr 
J~llII \\'~'II",' lIerrun 

[
!a",e~ P. Joi.ldl\b~rg 
\fic'h:1I'1 G.W. Lee . 
\ugllst B. (Ton~') Ho~hsehiltl. Jr. 
ROIlf'r S. R.uffin 
jamf'''' Seff 

I"irucc. S. ~ilvl~nnan 
~a~cy L. Sill1p~on 

"l.iIIi:m Ii. \\'ok ~illjt 
Frank n. \\ in.;toll 

[""irl"Y C. \'awitz 

Ex.Uf.(jrjo .H,·enlll'r., 
UmrUI,'r.t Guh 

[

'IlIlIlIlrY-Jlln •• , 19/11/ 

. l'IIl,lal! I. Barl..:1II 
{',e'.<idr·nt 

[
\ il'!!.lIlia .I lin!! I. .. m 

I it',1 I~rt·."t;di'''' 

it,,!. .. , l'all!I' {)tlnll~llIw 
[ 'fr·.·,HIO,,·r 
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Il1PORTANT 

Please inform the judge, clerk, and·the public 
defender that you are the conflict attorney for the day. 

CRIMINAL COURT APPOINTUENT FORl-1 

This is 'to remind you that you are to appear for ____________ ~ 

court on 'at 

After' you have appeared in court, please list below the 

narne(s) of the defendants you represen~ed and IMMEDIATELY 

send this form back to the Lawyer Referral Service, even 

if no cases were appointed. 

Defendant 

Thank you 

Department 

N.B.- A $10.00 fee per defenda.nt is due and p;'t~·c..r~l(' .".c !.~1·:_.:-: ;, 
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FI~JDINGS 
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L.,, __ ~ ____________________________________ " ______________________________________ ~ ____________ ~~I __________________ ~ ________________________ ~ __ ~ __ ~ __ ~.~ __________ ~ ______ ~ __________ ~~ ______ __ 
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FINDINGS 

I. Factors Affecting Cost 

A. The Type of Indigent Defense System 

1. The Part-Time Defender vs. the Ad Hoc Assigned Counsel Approach 

Finding: The part-time defender system in a rural county 

cost less than the ad hoc assigned counsel approach. 

2. Tb!! Mixed Ad Hoc Assigned Counsel vs. the Hybrid Coordinated 

Assigned Counsel 

Finding: In two mixed systems, each having both ~ full-

time defender program and appointed counsel, the ad hoc 

assigned counsel approach was less costly than the coor-

dina ted assigned counsel program. 

3. The Contract vs. the Coordinated Assigned Counsel 
Finding: 
A contract system whereby a single law firm,provided all 

indigent defense services for the county was less costly 

than a coordinated assigned counsel system. 

B. Rate of Compensation for Appointed Counsel 

Findi~g: The cost savings achieved by the ad hoc 

assigned counsel approach over the coordinated assigned 

counsel in the two mixed systems were primarily due to 

the fee rates paid rather than to the number of hours 

expended by counselor to the overhead of the system. 

C. ~ime Spent in Represen~ation 

Finding: The lower cost per case achieved by the con-

tract system was the result of fewer attorney hours spent per 

case rather than a lower attorney fee per hour. 
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The Relationship Between Cost and Quality of Services 

A. The Contract System 

Finding: The contract system, which was the least expensive 

of the systems studied, made the worst showing of all of 

the jurisdictions on which data were collected with regard 

to the quality of performance. 

Commentary: The contract system which was studied performed 
poorly with regard to 5 indicators of performance when com
pared with the control group of retained counsel in the 
same jurisdiction and achieved better results than retained 
counsel only with respect to speed in disp'osing of ·cases. 
When compared with the coordinated assigned counsel system 
in the same state, the analysis showed that the contract . 
system disposed of cases faster (35.5 days for the average 
felony case) and with fewer court appearances (1.6 court 
appearances in the average felony assault case) than the 
coordinated assigned counsel system. These results were 
interpreted as going beyond the point of efficiency to 
indicate inadequate case preparation and expenditure of 
effort. 

B. The'Hybrid Coordinated Assigned Counsel System . 
. 

Finding: The coordinated assigned counsel system in a juris-

diction where a full-time defender handles the initial 

stages of felony representation, which was the most expensive 

of the systems studied, made the best showing of all of 

the jurisqictions on which data were collected with regard 

to the quarity of performance. 

Commentary: The coordinated assigned counsel system, which 
was considered a "hybrid" system because of the. fact that 
the local full-time de£ende~o£fice is available in the 
lower court at arraignments and preliminary hearings for all 
felony cases, outperformed all other systems in the statistical 
analysis. There were no areas in which retained counsel ex
celled, and the assigned counsel appeared to show more effort 
in processing the cases than did retained counsel. 
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D. Processing Time for the Ent~re Court System 

Finding:' The indig~nt defense system costs If-ss in a county 

where the disposition time for both assigned and retained 

counsel is shorter than in another county where both assigned 

and retained counsel consumed a longer time to dispose of cases. 

Commentary:Infour of the sites studied (2 in Michigan and 2 in 
Illinois), the data showed. that both assigned and retained 
counsel took less time to complete a case in the first. site 
than assigned and retained counsel each consumed in the co~ 
parison site. In both sets of comparisons, the indigent defense 
system was less costly in the county where the entire court 
system moved faster. This suggests that the court system's 
processing time may be a significant factor in the cost of 
the indigent defense system, and that the choice of the . 
indigent defense system model is only one of the factors 
that ~ust be considered in controlling indigent defense system 
costs. 

The only counties where this phenomenon did not o~r.ur 
were the 2 Ohio counties, where the slightly faster county 
was costlier. The costlier county was also the one wher~ 
the attorneys were paid at higher rates than in the'les, 
expensive indigent defense system. 

E. Staffed vs. Fee Per Case Approach 

Finding: Staffed programs, whether they be through contracts 

with a private law firm or through establishment of a part-

time defender system, appeared to be less costly than fee per 

case assigned counsel systems. 

Commentary: The part-time defender system and the contract 
system studied showed the lowest costs per case of the six 
sites stuciied, and each of them was less costly' than its 
comparison site. One hypothesis to explain this result is 
that there are economies of scale in a staffed program even 
in comparison with sites where very low fees are paid to 
assigned counsel for "piecework." However, reliance upon 
this.conc1usion must be tempered by a consideration of the 
effectiveness of the services received. 
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Finding: The greatest diff erence found i 

was between ~t each other 
a part-time defender 

assigned Counsel system and an ·ad hoc 
approach. 

Commentary. Th 
two differ~nt t e greatest difference fo 
private lawyersYP;Shof indigent defens und in comparing 
ad hoc assigned w t in a Single state e systems USing 
IllinOis and th COunsel approach in B was between the 
County, Illinoi e part-time defender soone County, 
excelled only w~~h The Boone County a~s~em in Jo Daviess 
County, part-time regard to speed, Whil~c system 
with regard to trid~fender received more f

the 
Jo Daviess 

in misdemeanor cas:s rate, higher pre_tria~vor~ble reSults 
in felony cases ' extent of pre-tria re ease rates 
sentenCing alte' and securing a higher I motion practic~ 

rnatives to inc percentage of 
arceration . . 
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h Existence of Qualit 
The Relationship between .t e 

and Performance Measures 

Controls 

d counsel System 
The Hybrid Coordinated Assigne 

A. 1 stem which 
coordinated assi ned counse s 

Finding: The h brid 

~erformed the best of 
ms studied in statistical 

all of the Syste 
control. 

com arisons incor orated the reatest de ree of 
ned counsel system that oper

Commentary: The coordinated aS~~~e defender system was the 

:~~~ !;.~~j~~t!:~c;i~a~t!:!~~~y~~:t~~~::g:~h:~·~n~~:~.vel 
incorporated the fOl~OWingi~ed attendance for all appo~nt:~ing 
training program

h 
wi:le~:iUstratificatiOn of attoirneYSle:~l and 

counsel, b) a tree to attorney exper ence 
felony appointments according

d c) jail checks (performed by 
seriousness of the charge't:nsee arrestees prior to initia~ris_ 
the defender office) ~de like its comparison site, t~efj der 
appointment. In"ad:i~a~~~g" influence of a full-time e en 
diction had the mo e been an asset. 
system, which appears to h~v:d counsel in the same site, the 

When compared to reta n el system was the only 
hybrid coordinated assigned cO~d favorably in all respects'll 

. jurisdiction ~tudied t~t c~:i:ined counsel' in one area as we • 
and appeared to outper orm 

Coordinated Assigned counsel System 
B. The Pure which 

~~~!!~c2020!r~d!inn!a~t~e~d_a~sS!!i&gn~e~d~c~0~u~n~s~e~l~S~)~.s~t~e~m~!~:-___ 
Finding: .~e pure 

lacked ualit controls 
erformed relativel 

urisdiction. 
retained counsel in the same 

CO ared to i 
ed counsel system operat ng 

Commentary: The coordinated assi~nall of the indigent defense 
in a jurisdiction where itdihatni:~ehad no defender organization) 

i (the iuris c representat on ... d 
lacked any quality contro~s. rly when cOb?ared with retain~ 

This system performe poo ea where assigned counse 
counsel in four areas versus one :!red to be a "draw" with 
excelled. In addit~o~f ~~:;:s~~ion: assigned couns~lp~~~:ssed 
respect to the spee while retained counse 
faster for felony drug cases, 
misdemeanors more quickly. 
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IV. Comparison of Performance Between Indigent Defense Systems Using 

Private Lawyers and, Retained Counsel Representation. 

Finding: The statistical study showed that most systems using 

private lawyers to provide criminal defense services for the 

poor compare unfavorably with services provided by retained 

counsel. 

Commentary: In four out of the six sites studied, retained 
counsel performed considerably better than the lawyers who 
provided representation for indigents accused of crime. 
The two exceptions were the Montgomery County Hybrid 
Coordinated Assigned Counsel System and the Jo Daviess 
CO'UXl.ty Part-time Defe:-~der System. In Montgomery County, 
th,,;,:re were no areas where retained counsel excelled, and 
there was one area where assigned counsel appeared to excel. 
In Jo Daviess County, there were mixed results, since the 
part-time defender was speedier in dispOSing of misdemeanors 
and augaged in more motion practice in misdemeanors, while retained 
counsel did better in obtaining pre-tr'ial release and alter
nat1.ves to incarceration for persons charged with misdemeanors. 
There were no differences in the handling of" felony cases in 
Jo Daviess County. One possible hypothesis for explaining 
why these two sites performed better than the other four 
sites where private lawyers were used is that jurisdictions 
that have a defender system tend to perform better than 
jurisdictions which employ other models for providing defense 
services. 

v. Co~parison of Performance Between Different Indigent Defense 

Systems Using Private Lawyers Within the Same State 

Finding: By and large. the study showed few statistically 

significant differences between different types of indigent 

defense systems employing private lawyers operating within 

the same state. 

Commentary: In general, the study showed greater uifferences 
betwe,en the ~ndigent defense systems using private. lawyers 
in different states than between the comparison sites operat
ing within the same state. If one count.y in a state provided 
representation that was not on a par with retained counsel 
services, then another county in the'same state tended to 
provide equally substandard .representation to the indigent 
accused. On the other hand, where the level of services 
in another state more closely spproximately that of retained 
counsel, a second county in the same state tended to follow suit. 
This occurred in two of the three comparisons made. 
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Assigned Counsel' Fees 

Finding: The rates paid to private lawyers for handling indigent 

defense cases were well below comparable private bar rates in 

all of the sites using a fee per case method of payment. 

Finding: The fees received by appointed counsel often failed 

to provide any net income after paying their office overhead 

expenses. 

Finding: The stated hourly rates did not necessarily reflect the 

fees paid because of frequent fee-cutting by judges. 

Finding: Most of the counties using a fee per case method of 

payment empl~yed cumbersome and time-consuming fee processing 

procedures. and some also employed Draconian rules regarding 

late submission of fee reguests. 

Budgeting and Planning for Indigent Defense Systems Costs 

Finding: Most of the private bar indigent defense systems 

studied lacked proper budgeting and planning procedures. 

1. Few jurisdictions had any notion of their 

costs per case or of any other unit measure-

ment for projecting future costs. 

2. Most jurisdictions were not.aware of their total 

annual expenses for indigent defense representation. 

3. Systems which employed the fee per case method of 

payment frequently exceeded their budget appropriations. 

4(. Most of the systems studied lacked anyone person or 
I 

,agency with the responsibility for knowing the cost 

of all components of the indigent defense syst~m, so 

that planning for these costs was often disjointed. 

5. Most of the systems studied failed to monitor the 

rate at which fee appropriations were being expended. 

-----~---

r 
/ 
i 

(J 

I 
I 
I 

If 

I 
J 
J 
] 

VIII. Other Indigent.Defense System Costs 

Finding: 

failed to 
}{ost of the indigent defense systems using prtyate Counsel 

rovide an ade uate bud et for investi ative ser-

Vices, social services. expert witnesses. or other'necessary 

1. 

Ie al defense services. 

ointed counsel s stems almost' uniform! 

acknowledged' that they would not approve expenses 

for hiring of criminal defense investigators. 

eyen wbere no staff services were available. 

2. ~n most jurisdictions studied, the indigent 

defense program had no budgetary discretion...,£2 

e~end funds for forensic testing or expert 

services. but were required to obtain prior 

approval in open court. 

Commentary: Of the 8 sites visited outside of California, 
only one, a part-time defender system located in Albany 
New York, had any budgeta~' allottment for investigativ; 
or expert services. Moreover, with the exception of the 
Albany office and the contract system in Berrien County 
Michigan, neither.the part-time defender or assigned ' 
Counsel systems had access to secretarial servides paid 
for by the county. None of the indigent defense systems 
using private lawye,rs were furnished With social services 
staff, although the part-time defender in Jo Daviess County 
Illinois was able to make use of social service agencies ' 
available without fee in the community. 

L~ ______ ~ __________________________ ~ __________________________________ -& ________ ~ ____ ~ ______________ ~~--------____________ L-____ ~'~'~"~ ______ ~ ______ ~ _______________________ ___ . ---_. 
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IX. 

__ ~ __ ----r--

The Effect of Inade uate 

, di U on 
Indi ent Defense S stem Fun n 

Indigent; Financial Disincentives 
Counsel for the --

- J~~~tJ~h~JI~a~wy~e~r~s~,~c~o~m~p~o~u~n~d~e~d~b_Y 
The low fee ra~~paid to t e -

Finding: lack of funds 
f fees. and the 

!ee-cutting. delays in payment 0 

result in: 
for support services, appeared to 

di se of cases as 
Incentives for lawyers to spo 

1-

2. 

i ble and with ,guickly as poss 
a minimum of case 

ltreparation. 
ers either withdrawin from 

More e erienced la 

accepting criminal appointments altogether or 

~articipation to the types of 
limiting their ~ -- is more lucrative. so that 
£ases where payment 

1 appointments are handled 
the bulk of crimina --

i experienced. attorneys. by young. n_ 

3. The 
being penalized 

bar's perception that they are 

to the indigent accused. 

4. 

5. 

6. 

by providing services 
h 1udiciary expects a 

The bar's perception that t e 

lower gu . 

Rublic pays the fee. 
the part of the bar wi,th re

A sense of futility on 
adequate fee levels because new 

gard to obtaining 
t the a.ppoint

will always be willing to accep 
lawyers 

mentS. 
.~ 

~~!!jl~~!2-S2BgdUY£C~t~in~V~e~S!t~i~a~t~i~o~n~s~i~n~t~h~e~ma~~or1 Jhe failure to con , 
refute the prosecution's evidence 

of cases or to 
of experts or forensiC tests. 

£hrough the use -
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Comparison of Priyate Lawyer Indigent Defense Systems with the 

Prosecution 

Finding: Compared with prosecution agencies, systems for pro-

viding defense services using private lawyers: 

1. Provide a lower rate of compensation, whether 

organized on a part-time defender or fee per 

case basis. 

2. Have considerably less control over their own 

budgeting process. 

3. Lack the independence and status accorded to 

prosecutors, who are generally elected offi7ials. 

4. Lack comparable professional and support staffs 

per work unit. 

5. Differ from the prosecution in that they are 

generally dependent upo~ the j~diciary for their 

appointment. 

Commentary: In none of the systems visited outside of California 
did an indigent defense system other than a full-time defender 
program hold. equal status or credibility with the office of the 
prosecution. The private bar indigent defense systems tended 
to be far more dependent upon judicial and political officials 
for their budgets and appOintments, and lacked any independent 
backing in the:lr fight for adequate salaries and fees. They 
were less well-established, poorer paying, had fewer professional 
and support staff, and had lower status in the court system and 
in the eyes of the public. In none of the sites visited outside 
of California was the appointment process entirely divorced from 
the judiciary. Even in the sites which used an assigned counsel 
administrator, the courts retained control over the appointment 
process in the other states, either by making the appointments 
themselves or by having a major influence over the hiring of the 
administrator. In most jurisdictions, the budget for indigent 
defense services was not a separate budget presented to the 
county board, but merely a portion of the court's budget. In
deed, funding for indigent defense services often competed with 
judicial salaries for county dollars. None of the systems studied 
outside of California possessed an independent board or commission 
to advocate for improved conditions or to serve as an insulator 
from judicial and political pressures. Attorneys were often 
placed in the awkward position of having to choose 'between 
vigorous advocacy for their clients and future benefits of 
employment and adequate fee awards. 
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XI. Gaps in Providing Misdemeanor Representation 

Finding: The right to counsel as required by the Argersinger 

decision was often chilled by court practices in rendering advise-

ments. 

Finding: Docket study data indicated that counsel was not 

being provided to.indigentdefendants accused of misdemeanors in 

a significant percentage of cases where some jail time was imposed. 

commentary: Docket study data in two jurisdictions indicated 
that counsel had not been appointed in close to 20\ of all misde
meanor cases where defendants received some jail time. Of a total 
of 2,831 misdemeanors opened in one jurisdiction's (lower) 
District Courts during 1981, the court's computer system showed 
that 62% of all defendants were not represented by counsel (that 
computer system did not show what percentage of those de~endants 
received sentences of incarcer,ation). In a second jurisdiction, 

. respondents interviewed estimated the rate of appointments in 
misdemeanor cases to be from 5\ to 10\. 

. For the 20\ of misdemeanors showing jail time, there could 
be two possible alternative explanations other than Argersinger. 
violations •. First, the aefendant could have given an oral waiver 
while standing in front of the bench, although no written waivers 
appeared in the court's files. Se~ondly, the ja~l time might 
have been served while awaiting trial. 

Court practices with respect to appointing counsel in 
misdemeanor cases were open to question. In one site, judges 
preferred to err on the side of not appointing counsel for a 
given defendant. Then, if the judge, after hearing the case, 
changed his mind about incarcerating a defendant who had not 
been represented, he would declare a mistrial, appoint counsel, 
and recuse himself from the case. In a second site I' the judge 
required all misdemeanor defendants to read a long page of rights 
and to sign it at the bottom before stepping up to the bench. 
Once the defendant stood before the bench, the judge inquired, 
"You have certain rights given to you in written form. Do you 
understand those rights?" If the defendant said,"Yes," the 
judge simply asked, "How do you wish to pleaC!:-~! without making 
~y reference to counsel. While the study team was informed 
that the form did not constitute a waiver, there was apparently 
some confusion about its meaning, as one local felony court 
judge, many defendan·ts, and, initially, those conducting the 
docket study construed it as a waiver. 
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XII. Differences Betw.een Representation in M isdemeanor and Felony Cases 

XIII. 

• 

Finding: The statistical analyses showed that - differences 

between the performance of retained counsel and counsel for 

the oor were reater in misdemeanor than in felon cases. 

Commentary: The data analyzed i h . 
sites clearly showed greater dif~ t e S1X in-depth study 
,and retained counsel perfor ~rences between assigned 
felony cases. In sites h manc~ or mis~emeanor than for 
felonies and misdemeanorw ere t e study 1ncluded both 
the misdemeanor cases ~,~~e:e were more differences in 
misdemeanor cases wer~ in~lud:dt~~ ~~iO sites where no 
were few differences ~ou d b e samples, there 
counsel. L n etween retained and assigned 

These findings were confi d b 
The researchers were informed ~:t t~ the interviews. 
case, the more experienced th e more serious the 
~ssi cf e attorney who would be 

gne to provide representation. 

Finding: The attorneys wh id 
- (, 0 prov e representation to the 

lLndigent accused in murder and other very serious cases are 

more qualified than h Qf the 
t e average~~eys pro idi _ v ng repre-

sentation in other felony cases. 

Commentary: The interviews rev 1 
criminal trial attorneys will ea fed that many experiem:'ed 
most serious appointed cases d re use to handle any but the 
fees allowed in those cas ue to the fact that the maximum 

I 
es are considerably highe'r 

n counties where th . . 
criminal defense speciali:~: w~r: a dearth of highly qualified 
attorney who practiced outsideJ~fge~ sometimes appointed an 
criminal case. t e county for a very serious 

Determination of Financial Eligibility for - _ Appoin tmen t 

FindiQ.g: The majority of indigent defense systems using private 

counsel lack any written criterta for determining the financi.al' 

eligibility of defendants for appo~nted __ ... c9unsel. 

Commentary: Only 2 of 7' i 
California employed writtJur S~ictions studied outside of 
indigency. In both of th:n c: t~ria for determining 
criteria were employed b se Jur1sdictions, the written 
system, and the criteriayua dcohorddinbated ass~gned counsel 
L "1 S se a een developed b h egG ervices Corproation f y t e 
legal services. or use in providing civil 

~--------~--~--~~--

" 
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XIV. Recoupment 

Finding: Private bar indigent defense systems rarely practice 

recoupment of the costs of providing defense services. 

Commentary: Only two of the sites visited obtained any 
reimbu.rsement from defe.i:Jants· for whom counsel had been 
provided at public expense. In one jurisdiction, reco~p
ment was one of the duties of the assigned counsel adm~n
istrator. In the second jurisdiction, an ad hoc assigned 
counsel county, recoupment had only recently commenced 
as the result of a change in the law that had previously 
prohibited the practice. 
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Finding: The majority of indigent defense systems employin~ 

private counsel provide no training for the ~ttorneys. 

Commentary: In five out of 7 indigent defense systems outside 
of California no training was provided for the lawyers who 
represented the indigent accused, and no funds were made 
available for attendance at seminars outside of the jurisdic
tion. In the re~ining two jurisdictions, only entry level 
training had been provided prior to the time of the study. 
Only in the California sites were programs already in exis
tence where continuing legal education was afforded to 
appointed counsel. 

XVI. Monitoring of Performance 

Finding: Private bar indigent defense systems rarely have 

any systematic procedures for monitoring of attorney per-

formance. 

Commentary: Of the systems visited outside of California, 
only one the coordinated assigned counsel program in 
n-o"d~~a' /"I ____ "y ~taw York, made any affirmative attempt Vi.i. 1.1. Q.l;; "",uU"'''', , f 
to provide for monitoring of assigned counsel per ormance. 

XVII. Use of Independent Board or Commission 

Finding: Most of the indigent defense systems studj,ed 

lacked any supervisory board or commission to insure 

merit selection, advocate for adequate funding, or insulate 

the system from judicial and political influence. 

COl~entary: Outside of California, the only program having 

• 

a supervisory body separate from the judici~ry or county 
politics was the bar association's program ~n Onondaga County, 
New York. 
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XVIII. Lack of Early Representation 

Fi,nding: Few of the private bar indigent 'defense systems studied 

had counsel available to the indigent accused for custodial 

for consultation shortl after arrest 

or at the initial court appearance where decisions were made 

about pretrial release. 

Commentary:- It did not appear that counsel was available for 
custodial interrogations in any of the jurisdictions visited; indeed, 
this was one of the complaints frequently heard during the site visits. 
Very few jurisdictions had any provision for counsel at line-~ps. 
One of the few counties where defendants were visited prior to going 
to court was Montgomery County, Ohio; however, this function was per
formed by staff of the full-time defender office rather than by 
appointed counsel. Outside of California, few jurisdictions provided 
attorneys until after the first court appearance where bond had been 
set. This was particularly troublesome in one county where defense 
counsel had a.heavy burden of proof required for reversing the 
bond decision made at the first, counselless,court appearance. 

XIX. The Problem of Access to Counsel for Pretrial Detainees 

xx: 

, 
Finding: In a large percentage of cases, counsel'appointed 

to represent the indigent accused fail to interview persons 

who are in custody prior to their return to court. 

Commentary: One of the most frequent complaints heard from 
defendants, corrections personnel, and reform-minded attorneys 
was that many attorneys do not interview or visit their clients 
until they are brought to the court's holding cell for their 
preliminary hearing or, in'the case 'of a misdemeanor, second 
court appearance. When the clients attempt to telephone their 
attorneY$ from the jail, their collect phone calls are routinely 
refused. One program failed to assign any attorney in the 
office until the day of court, and when an indigent defendant 
phoned to request to speak to an attorney, was deliberately 
given the run-around. 

Choice of Counsel 

Finding: Indigent defendants rarely, if ever, have a say in 

~electing either the system or the attorney to represent them. 

Commentary: None of the interviewees thought that their system 
provided defendants with the counsel of their choice. Although 
the Ohio public defender statute grants this right to defendants, 
the law is evidently practiced in the breach. However, some 
judges responded that, in a case where a defendant is vociferous 
in opposition to a particular assigned counsel, contract lawyer, 
or defender and provides good reasons, the judge may assign a 
different lawyer or request that the program do so. 
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