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ABSTRACT OF RESEMCH 

This report presents the'findings, conclusions, and 
policy implications of the study of the Role of Private 
Counsel in Indigent DeZense which was funded by the 
National Institute of Justice of the u.s. Department of 

. Justice. The project was designed to provide practical 
information to those charged with the responsibility 
for determining a jurisdiction's legal defense system 
on the benefits, limitations, and costs of both tra
ditional assigned counsel programs and also the various 
alternatives involving private attorneys noy in use 
across the country. 

Specifically, the research was to determine which 
factors in the organization and operation of private 
counsel indigent defense systems were critical in 
affecting outcomes, costs, speed of disposition, and 
quality of performance in general. 

The six sites selected for in-depth analysis were 
typical of the private counsel indigent defense systems 
in the nation. They included the following counties 

---_._ .. --_. 

and system models: Montgomery County, Ohio {hybrid 
coordinated assigned counsel systeml, Summit County, 
Ohio (miXed ad hoc assigned. counsel approach)', Berrien 
County, Michigan. (contract defense system); Saginaw 
County, Michigan (coordinated assiqned-eoun~~l'system), 
Boone County, Illinois (ad hoc assigned counsel approach), 
and Jo Daviess County, Illinois (part-time defender) • 

Six other sites were also described in the report. 
These were the assigned counsel systems of Santa Clara 
County, California, San Mateo County, California, 
Alameda County, California, San Francisco, California, 
and Onondaga County, New York as well as the part-time 
defender system of Albany County, New York. The coor
dinated assigned counsel systems of Santa Clara and 
San Mateo Counties were seen as innovative systems 
having features worthy of consideration by other areas. 

The study team, which included criminal trial 
lawyers, a management specialist, a PhD·. in social 
psychology, and PhD. economist, and an M.A. in criminal 
justice, conducted docket studies and cost studies in 
six jurisdictions and interviewed a variety of actors 
in twelve counties. A total of 2,400 court cases were 
sampled and computer-analyzed using statistical tech
niques and then synthesized with the qualitative data 
gathered during the site. ,j.nterviews, 
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.' '1 with the cost implica-
The study's f1nd1ngs dealtin indigent defense 

tions of using pri~ateh~~~:~ween cost and qu~lit¥ 
systems, the re~at10ns 1 1 fees, the deter.m1nat10n 
of service, ass7g~e~ ~ounse recoupment, and th~ way 
of defendant e11g1b1l1ty an~ in private bar ind1gent 
in which cases are proce~se s were drawn between the 
d.efense systems. compar:t:~~ointed to represent the 
performance of at~orneys el erformance. The. 
indigent and reta1ned ~ounsst~s were compared w1th 
various types of defen~e sy ualit and cost of ser
each other ~ith respec~ t~ ~d to ~eter.mine what ef
vices, and ~hen weref~xamt~ty controls had on perfor
fect the ex1stence 0 qua 
mance. 

r
esults of the study will assist policy-

The . h impact of selecting par-
makers in assess1ng t ~ e systems upon the costs 
ticular featu~es of de ens rendered by counsel for 
and quality of performance 
the poor in criminal cases. 
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VOLUME II 

POLICY-MAKERS' REPORT 

Background of the Problem 

the provision of counsel Unlike other human services, . 

is not an optional funct~on accused of crime to poor perso~s 

of government. - foundation of our It is imposed by the very 

. t 4 0n The Sixth Amendment the U S Const~tu. • 
government -- • • . the accused 
Provides th~t, in all criminal prosecut~ons, 

o.t" counsel shall enjoy the right to have the assistance 

for his defense. 

Court decided Gideon v. Wainwright When the Supreme 

. di ent felony defendant in 1963, it declared that every ~n g . 

ass istance of counsel for trial, stat~ng must be offered the 

system of criminal Just~ce, . . any per-that, "in our adversary " 

son hauled into court, who is too.poor to hire a lawyer, 

cannot be assured of a fair trial unless counsel is provided 

for him." 

handed down, the right to At the time that Gideon was 

f ' counsel when faced with a felony have the guiding hand 0 

. nat4 on's federal courts. d ly in th~s ... charge was obs~rve on 

d that this right was to be Once the Supreme Court mandate 

implemented across the land, it sent shock" waves thr()ugh 

nd local governments wer~ ill this nation's courts. State a 

. providing counsel to·the to meet the challenge of prepared . 

persons accused of ~elon~es. 'undreds of thousands of indigent 
a 't' a d to Gideon's challenge w~ a They began to respon 

.... ~-~.-'-"" ... ~'----",,'." ~-,~-: ..... """-,,,~~.,.,..,...-,,-,. "",",",,~7':!~_~-<::~q-_-:.t:<:-,-.' 
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2 
hOdge-podge of systems. Many jurisdictions established 

public defender systems for the first time. Others con

tinued to appoint private lawyers to handle felony cases 

for indigents much as they had done in the few capital 

cases where COu'lsel had been.required before the advent of 
Gideon. 

The problem of providing counsel to the poor has grown 

geometrically during the two decades that have passed since 

Gideon was deCided. The number of cases for which counsel 

were needed tripled with the 1972 Argersinger decision 

which required state and local courts to provide counsel 

in misdemeanor cases whenever a defendant was deprived of 

his or her liberty. lfanpower requirements \'lere further in

creased as a result of high court deCiSions extending the 

need for counsel at pre-trial interrogatl.ons, preliminary 

hearings, appeals, and probation revocations. The costs . " 

of providing counsel have continued to climb as increased 

crime rates and unemployment have taken their toll. 

Yet, costs are often the greatest in areas that can 

least afford them. Since the defense of the i~digent 
accused in most parts of the United States is financed 

by county treasuries, it often happens that counties haVing 

the highest rates of poverty-related crime also suffer from 

the lowest tax base. Many counties across the U.S. have 

approached bankruptcy after being faced with a sudden crime 

wave necessitating the payment of large fees for court
appointed counsel. 

, 
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of full -t'J.'rne defender systems in this The majority 

country have been established in large urban and metro-

politan areas, However, most parts of the U.S. lack such 

programs. A national survey publisheu as late as 1984 

reported that fully 60% of all U.S, cOtmties still empl.oy 

appointed counse sys em . 1 t S Of the remaining 40%; many 

counties employ part-time defenders or contracts with 

lawyers in private practice. 

Despite the widespread use of systems using lawyers 

in private practice to deliver criminal defense services 

to the poor, the,re is little. information about these sys

tems to guide- the policy-maker who must make critical 

decisions about costs and system design. 

3 

A number of counties are considering revamping their 

indigent defense systems to meet a growing number of con

cerns. Spiraling and unpredictable costs beset ·county 

coffers. As the field of criminal law becomes increasing

ly complex and specialized, charges of ·incompetency of 

counsel and appeals ensue. MOre and more lawyers eschew 

criminal practice entirely. Lawyers who gain experience 

move away from crim~nal law once given the option of a 

viable civil practice. New lawyers just out of school, 

who have the time and incentive to accept appointed cases, 

often learn at the counties' expense, consuming expensive 

. Areas where a majority hours while gaining experl.enc~. 

of the lawyers have become "successful" may experience a 

dearth of attorneys available for appointment: this may 

lead to serious court backlogs and additional expense to 
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the other segments of the criminal justice system. 
4 

In order to provide information that might aid 

counties in their decision-making, the National Institute 

of Justice of the U,S. Department of Justice commissioned 

th-is research. It was intended as the first major study 

to e::lcamine the prevailing, albeit the most criticized, 

mode of providing legal defense services to the poor __ 

the use of lawyers in private practice. In other words, 

the study would incorporate all systems for indigent 

criminal defense except those which employed full-time 

staff lawyers. The various approaches to the use of 

private lawyers were to be analyzed in light of their 

implications for cost-effectiveness and quality of the 

legal services prOvided to the poor. 

During the years that have passed since Gideon, 

various national bodies have come forth with recommen

dations and standards seeking to guide jurisdictions in 

developin~ approaches that would provide for effective 

representation to the poor in criminal cases. As early 

as 1967, the President's Commission on Law Enforcement 

and the Administration of Justice hlasted the ad hoc or 
--' 

random, approach to the appointment of lawyers as inade

quate. In 1968, the American Bar Association adopted 

standards calling for the provision of counsel according 

to a "systematJ.· c" plan. Th d h . f 
e !- -2£ appoJ.ntment 0 counsel 

was explicitly rejected by the National Study Commission 

on Defense Services in 1976. 

\ 
\ 



i, 
;! 
r 

i 
tl l; 

$ 

,; 

':': 

'.' .' 

-~- ~ - --r----
- -~~--.......- ----------------~-

I 
I 
I 
( 

[ 

[ 

[ 

r ,~ 

[ 

[ 

[ 

[ 

[ 

[ 

[ 

[ 

[ 

[ 

[ 

-----------------------

On the other hand, national standards have seen a 

role for private lawyers in providing defense services. 

The American Bar Association urged in 1979 that, "The 

legal representation plan for each jurisdiction should 

provide for the services of a full-time defender organ

ization and' coordinated assigned counsel system involv-

ing substantial participation of the private bar." And 

the National Advisory Commission on Criminal Justice 

Standards and Goals proposed in 1973 that, "Services of 

a fu11-t,ime public defender organization, and a coordin

ated assigned counsel system involving substantial par

ticipation of the private bar, sho·)J.1d be available to 

5 

each jurisdiction ... " The Supreme Court has added its 

vote to those who woa1d require some alternative to the 

exclusive use of the public defender by deciding in 

Holloway v. Arkansas that a public defender may not 

represent two co-defendants who have conflicting interests. 

However, these standards have yet to be tested in 

the nation's courthouses. To date, there has been 

precious little in the way of hard data that demonstrate 

the superiority of one approach over another. 

In commissioning this study, the Justice Department 

hoped to provide practical information on the benefits, 

limitations, and costs of both traditional assigned 

counsel programs and also the various alternatives i~volving 

private attorneys now in use across the country. Using 

scientific, data-gathering techniques and statistical 

~nalysis, the researche~s were charged with the task of 
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drawing c 1 one usions about alt . 
att ernat~ve modes 

orney repreSentation of private 

designing and funding 
that would aid . 

Pol~cY-makers in 
Cost-effective, 

systems. quality legal defense 

T 
stems Studied and Their L ' ocations 

USing a cOmb' 
~nation of existing 

reports, t 1 surveys, studies 
e ephone inqui . and 

indigent r~es, and their own knOWledge of 
criminal defense sys'tems th 

th ' e researche e country for ap r . rs scanned 
p opr~ate research 't 

had t s~ es. Many 
o be excluded because of th . states 

defender systems which 1 e~r use of statewide public 

the 
p aced them outSide 

research. the ambit of 

Ultimately, the study was 
to span ~he continent. It 

on both coasts, . 
included cOunties 

California. ~.e., in New York and 
However, the bulk of 

in the midwest the research was conducted 
ern states of Ill' . 

~no~s, Ohio, and Michigan. 
The four major types 

private 
of indigent defense 

lawyers were included systems USing 
in the study: 

1) the !2 h2£ assigned 
counsel approach. 

2) the Coordinated a~signed ' 
3) counsel system; 

the part-time d f 
e ender system; and 

4) the Contract defense 
system. 

The !2 ~ approach 
was examined both where 

used as the exclusive mOd'e it was 
of prov~d' . ... ~ng ~ndigent 1 egal defense serVices and where 

time defender ' agency. 
it was Used alongs;de ... a full-

.,. '. 

6 
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Similarly. the coordinated assigned counsel system 

was studied in sites where it exercised a monopoly over 

all of :he courts' indigent criminal business. where it 

handled only cases which represented a conflict of interest 

for the public defender. and where it handled a major 

share of the indigent criminal caseload and co-existed 
Two of the: "mixed" 

~ith full-time defender programs. 

systems having both coordinated assigned counsel and 

defender programs differed from each other in one 

critical respect -- the first as'signed counsel program 

h from that of the defender 
operated in a separate sp ere 

program (i.e., it handled different cases), while in 

the second system, the defender office actually handled 

of t he cases which were ultimately 
the preliminary stages 

turned over to the assigned counsel. 

Finally. the part-time defender system was explored 

both in a major metropolitan area and in a small. rural 

county. 
To summarize, the following types of systems were 

included in the study: 

1. 

2. 

Ad Roc Assigned Counsel Approach 
a. "Pure" Ad Roc Jurisdiction (Rural) . 
b. "Mixed;" Handles All Felonies (Metropoll.tan) 

Coordinated Assigned Counsel System 
a. "Pure" (Rural & Metropolitan) 
b "Mixed-" Handles All Felonies (Metropolitan) 
c: "Hybrid;" Randles 60% Felonies After Lower Court (Metrop.) 
d. "Mixed;" Handles Conflicts Only (Metropolitan) 
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3. Part-time Defender System 
a. "Pure" (Metropolitan) 
b. "Pure" (Rural) 

4. Contract With Private Law Firm 

Before proceeding, it is essential to insure that 

there is a clear understanding of the distinctions be~ 

tween the various types of indigent defense systems. 

8 

First, let us define the full~time defender system, which 

is the one type of system that was excluded from this study. 

FULL-TIME DEFENDER SYSTEM: A public or private non

profit agency employing full-time, salaried staff lawyers. 

The agency may be a "public" defender office whose staff 

are considered employees of Je.he state or county, or a 

". "df pr1vate e ender organization such as a non-profit 

defender corporation or a legal aid society. 

The following are definitions of the four major 

types of system~ that were studied: 

PART-TIME DEFENDER SYSTEM: This is identical to 

the "full-time defender system" except insofar as the 

attorney staff engage in the private practice of law and 

therefore allocate only a percentage of their time to 

providing representation for indigent defendants. Part-

time defenders mayor may not be prohibited from private 

criminal practice. 

CONTRACT DEFENDER SYSTEM: A system whereby a 

governmental unit contracts directly with one or more 

private law firms to provide all or a portion of the 

indigent criminal defense services in a given jurisdiction. 

This diffe.rs from the part-time defender system in that the 
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lawyers are not government employees, but are employed 

by the private law firm(s). This definition excludes 

contracts with nonprofit defender agencies having full

time lawyer staff and with bar associations which admin

ister coordinated assigned counsel programs; the former 

would be better characterized as full-tine defender or

ganizations, while the latter would be considered coor

dinated assigned counsel ssytems. 

COORDINATED ASSIGNED COUNSEL SYSTEM: A system which 

uses a panel of private lawyers who are paid on a fee per 

case basis. The lawyers are appointed from one or more 

lists, and the appointments are generally made in rotation. 

The assigned counsel list(s) is(are) under the control of 

an administrator. Some of the administrator's duties in 

"coordinating" the system may include: recommending 

appointments to judges ox actually making the attorney 

assignments; determining the defendants' financial eligi

bility; reviewing attorney fee vouchers; providing back

up services for assigned counsel; making perfunctory c'ourt 

appearances; and monitoring the performance of members of 

the panel. 

AD HOC ASSIGNED COUNSEL APPROACH: This approach in

volves the random appointment of private lawyers by judges 

on a case by case basis. It lacks any systematic plan for 

the appointment of counsel. 
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Contract 

Ad Hoc 
Assigned 
Counsel 

Coord. 
ASsigned 
Counsel 

Table 1 shows the 
sites where in-depth 

conducted and research was 
comparisons were drawn 

between different 

10 

systems. 

Table 1 

BERRIEN Matrix of S 
SAGINAW ystem Types and J , 

I SUMMIT, UXl.sdictions MI. 
, 

MI. OH. 
. MONTGOM_ JO DAV-ERY, OH. IESS, IL. 

BOONE, 
IL. 

X 

. 

X 

X 

X 
X ~J 

JJ 

n 
iU ' ~ 

Part-time 
Defender 

, " 

II 

1I 
o 
n 
n 
n 

X , 

In addition, site vi s~ts were made to th . 
Albany, New York, e count~es of 

Onondaga County 
California S ' New York, Santa Clara 

, an Mateo Cal'f . ' , ~ orn~a, San F 
and Ala d rancisco, California me a, California. ... ... , 

Based upon the research that was done ' 
selection of th ° pr10r to final 

ese S1tes th ° , e cOunt1es outsOd 
were typical of indigent d f 1 e of California 

e ense syst ems Using private 
counsel throughout the Unite·d 

States with 
design and level respect to their 

of sophistication. 
Only the California counties viSited 

could be viewed as 
unique or unusual with 

defense systems. The 
respect to some of their 10ndo 

1gent 
most innovative of those 

sel systems in San Mateo 
were the co dO 

or 1nated assigned coun-

and Santa Clara Counties. 

•• • 

, 



---~-~----~,-~ 

I 
I ,( I \ ' 

I' 
(' 

I 
(' 

[ 

[ 

.r 
[ 

[ 

( 

[ 

[ 

[ 

[ 

[ 

[ 

[ 

11 

How the Study Was Conducted 

Overview 

l\ll of the sites described in this report were visited 

by a research team. In each of the sites, key people were 

interviewed. In six of the sites, in-depth stud~es were 

conducted in addition to the interviews. Those studies 

included a sampling of data about criminal court cases and 

indigent defense system costs followed by statistical analy-

sis of that data. 

Staffing 

The staffing for this research included two lawyers 

with experience in criminal practice and cr~uinal justice 

research, a management specialist, a PhD. in social psychol

ogy with a specialty in social sci.ence research methodology, 

and a PhD. economist. The staff was assisted by a person 

with an M.A. iIi criminal justice and a group of lawyers 

and students in each of six sites who assisted in inter-

preting and recording data. 

Interviews 

Interviews were conducted with a variety of people in 

each of the 5 states visited. In each county visited, 

interviews were had with judges, indigent defense system 

administrators, prosecutor's, bar association representa

tives, and county officials. In addition, in the six sites 

where in-depth studies were conducted, interviews were had 

wi tho retai.ned and appointed counsel, court clerks, clients, 

community group leaders, social service agency personnel, 

probation officials, jail officials, and police and sheriff's 
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12 

personnel. County officials interviewed included county 

board members, county administrators, and budget directors. 

Docket Studies 

In each of the six sites where docket studies were 

conducted, a sample of approximately 400 cases were ob~ 

tained from court files and docket books. Half of these 

cases were those handled by private lawyers who were 

representing indigent criminal defendants, whether as 

assigned counsel, a. part-time defender, or pursuant to a 

contract for indigent defense cases. The other half were 

those handled by privately retained counsel. The retained 

counsel cases were used as a "control group" or yardstick 

against which to measure the performance of the appointed 

counsel in each site. 

In order to enable the researchers to compare the 

performance of the different indigent defense system models, 

they were grouped as follows. Each of the sites was to be 

compared with another site within the same state '~hich had 

a different type of indigent defense system. Thus, the 

study was to consist of three sets' of 2-way comparisons 

as shown in Table 1 above. 

Attorney performance was then judged'on the basis 

of how the appointed counsel compared with retained counsel 

in each site with respect to a number of performance indica

tors. These indicators included such criteria as outcomes 

(acquittals, pleas to less than original charge, sentence 

alternatives to in~arceration, length of sentence, dismissal 

rates), speed, {time from first appearance to disposition and 

.• i 
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sentencing), and effort expended (number of appearances, 

pretrial motion practice, change in pretrial release status). 

Cost Study 

The cost study employed a variety of sources of 

cost information, depending upon the type of system under 

consideration. One of the primary sources of information 

were the appointed counsel fee vouchers and court orders 

for payment. Data derived from these sources, like the 

docket study data, were entered into computers and analyzed 

by computer. In addition, manual calculations were employed 

to assess direct system costs such as overhead. 

Some Model Systems 

Two of the sites visited appeared to stand out above 

the others as exemplary systems for providing criminal 

defense services. Each of .these, Northern California, 

systems contained a number of features which instilled 

quality controls into the administration of providing 

defense services. 

Although both sites employed a coordinated assigned 

c'ounsel system, they differed from each other in that 

S~~ Mateo County, California's system was responsible 

for handling all indigent defense representation. Thus, 

it was dubbed a "pure" coordinated assigned counsel system. 

On the other hand, the Santa Clara County, California pro-

gram was limited to handling only those cases which could 

not be represented by the local full-time defender office, 

e.g., because they constituted a conflict of interest for 

the defender. This was, consequently, dubbed a "mixed" 
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coordinated assigned counsel system in that there was a 

second component to the county's indigent defense system. 

Another way to view the Santa Clara model is to describe 

it as a "conflicts" program. However, it must be noted 

that counties having populations much smaller than the 

vast size of Santa Clara might ercipl,oy such a system to 

provide a greater share of the indigent defense repre

sentation as will be seen in the description of an Ohio 

program later in this report. 

The San Mateo County "Pure" Coc:,rdinated Assigned 

Counsel Pro9ram - A Profile 

The following are some of the salient features of 

the San Mateo program: 

• Independent board to select the Administrator, negotiate 

the budget, and supervise the Administrator. 

• Full-time criminal defense lawyer-administrator. 

• Representa~ion provided by small full-time staff 

and large assigned counsel panel. 

• "Early" representation at initial court appearance by 

staff or panel attorneys. 

• Judiciary removed from the appointment of counsel. 

• Entry level and monthly training for panel members. 

• Training and experience prerequisites for admission to panel. 

• Monitoring of attorneY'performance and reporting on case 

outcomes by Administrator. 

• Full-time investigative staff for use by panel and other 

supporting services. 

• Judiciary rsmoved from approval of attorney fee vouchers. 

• Fee structure Goes not penalize attorneys for going to trial. 
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The San Mateo County program involves a contract 

between the county board and the bar association. The 

board of directors of the bar association both hires the 

program's Administrator and appoints a Private Defender 

Committee of the bar association to "co-administer" the 

program with the Administrator. This committee consists 

of 7 attorneys. 

The Administrator is a highly competent criminal 

trial lawyer who has the respect of his contemporaries. 

This enables .him to evaluate the performance of panel 

members and to avoid misunderstandings in fee determina-

tions. 

The most experienced members of the assigned counsel 

panel attend the arraignment calendars where indigent defen-

dants first appear in court. These attorneys then continue 

on as counsel in a portion of these appointments, and turn 

over the remainder for reassignment to other panel members. 

The full-time staff of this program includes three 

attorneys, two investigators, four and one~half secretaries, 

and a half-time comptroller. 

The program's fee structure, which is promulgated to 

all panel members, provides for flat fees for specific 

case activities and hourly fees for trials. 

The director's duties include approving all attorney 

fee vouchers, approving the use of support services, pre

paring the program's budget, maintaining statistics, 

hiring and firing of staff, monitoring panel member per-

formance, and providing a small amount of in-court representation. 
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16 
Prerequisites for admission to the 

least one year's experience in 

and attendance at entry-level 

panel incl~de at 

handling criminal cases 

training which consists of 
a set of videotapes on all aspects of a trial. Attorneys 
are also observed in court by the Adm' " 

~n~strator or his 
deputy before being allowed to 

accept.the first appointment. 
Training seminars thereafter 

are required once each month. 
Counsel are assigned to 

cases by the administrative 
office. A t t' 

ro a ~onal system is used except in homicide 

and other special cases, where h 
t e Administrator makes the 

appointment. 

The Assistant Adm' , 
~n~strator of the program is re-

sponsible for continuing education 
of the panel, making 

appearances in ~ , 
~uper~or Court, and makinq perfunctory court 

appearan.ces as a convenience 
to panel members who are 

unable to be present. 

Monitoring of attorney 
performance by the Administrator 

observation, input from J'udges includes ~n-court 

clients and other panel attorneys, 
, prosecutors, 

~nd review of a closing 
form submitted by the attorney 

along with the fee voucher 
containing information such as 

the method of dispOSition 
and outcome of the case. 

, __ lIIin ... ra --_n"IIIIi'.,_m _""' ..... ,. ... i1 1 ..... ., ... • ... 1iI-...... • __ ;.1IIil, _ ••• _., J,...w .... ]i'r ____ ~_~~""."'-~....--,. __ ....".,.~"._._~ 

'~--"'-- -"'" 



~--~-----~----~-----------------------------
"~---~--~--- , 

I 
I 
I 
I 
I' 
(, 

[ 

[ 

[ 

[ 

[ 

[ 

~ 
[ 
r 
t: 

[ 

[ 

[ 

[ 

The santa Clara County "Mixed" Coordinated 

Assigned Counsel Pro~ram - A Profile 

The following are some of the key features of 

the Santa Clara County program: 

• Governing board to nominate Administrator, set 

fee schedules. 

• Full-time criminal defense lawyer-admini~trator. 

• Large assigned counsel panel. 

• "Early" representation at initial court appearance 

by other component's (defender office's) staff. 

• Judiciary removed from the appointment of counsel. 

• Entry level and monthly training for panel members. 

• Training prerequisite for admission to panel. 

• Division of panel into classes by experience level 

and case severity. 

• Monitoring of attorney performance. 

• Program budgetary allotment for investigative and 

expert services. 

• Judiciary removed from approval of atto~ey fee vouchers. 

17 

The program was established as the result of a joint 

resolution between the judges of the upper and lower courts, 

the county 'bar association, and the county legisla~ure, each 

of whi,ch bodies subs.~quent.ly appointed two representatives 

to the governing board of the program. 

The program's administrator and its other employees 

each. have a direct contract for services with the county 

board. The county hired the director based upon the 

recommendation of the program's governing board. 
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The appointed counsel panel consists of almost 

25C members. In order to participate in the panel, they 

must first attend a 12 hour entry level seminar, and must 

attend 7 to 10 hours in training sessions each month there

aftez:o. 

The panel is stratified into 5 classes. Class I 

attorneys are allowed to handled misdemeanors and minor 

juvenile cases; the remaining classes handle felonies of 

varying degrees of seriousness. Attorneys are assigned 

to cases using a strict rotational system for the less 

serious cases. Special attention is paid to assignments 

in the most serious cases •. 

The program's full-time staff includes the Admin

istrator, an administrative assistant/secretary, a 

paralegal, and a part-time accounting paralegal. 

The Administrator's duties include providing train

ing for assigned counsel, reviewing and approving all 

attorney fee requests, budget preparation, appearing in 

court to accept case aSSignments, supervising the assign

ment of counsel, and reporting to the program's governing 

board and the county board. 

Since this program is designed primarily to handle 

cases which constitute a conflict of interest for the 

publi~ defender, it does not appear at initial arraignments. 

However I early entry at th~.t stage is provided by the public 

defender's office. 
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The Administrator's office has a strong monitoring 

role 
in that it reviews pretrial motions filed by assigned 

counsel, observes the appointed attorneys in court, 
" as shown on the fee petitions, 

reviews their case dispoSl.tl.ons 

thel.'r fees in accordance with the fee schedule. 
and determines 

The fee schedule is graduated so that higher fees are 

There a re basic flat fees 
paid for more complex cases. 

" 1 f for activities 
for each class of case, addl.tl.ona ees 

such as preliminary hearings and motions to suppress, and 

daily fees when cases are taken to trial. Thus, the attor

neys are compensated for the amount of work expended. 

Although the program has no full-time investigative 

staff like the San Mateo program, its budget includes 

expenses for payment of investigators, translators, 

1 1 assistants to aid 
physicians, polygraph operators, ega 

in motion preparation, psychiatrists, social workers to 

aid in preparation of sentencing alternatives, and tran-

scripts. 
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Eight "Typical" Systems Using Private Counsel 

The indigent defense systems using private counsel 

which were examined in counties outside of California 

proved to be quite different from those just described. 

The following presents some thumbnail descriptions of 

each type of system visited. 

Other Coordinated Assigned Counsel Systems 

Apar~ from the California systems, coordinated 

as~igned counsel systems were visited in Montgomery 

County, Ohio, Saginaw County, Michigan, and Onondaga 

County, New York.' The degree to which they employed 

the quality control .features contained in the California 

modelfj; varied. 

'1. The M()ntgo~..£ounty, Ohio "Hybrid" Coordina

ted Assigned Counsel System. Montgomery County employs 

two components in their indigent defense system -- a 

full-time defender program which handles all indigent 

misdemeanor cases and 40% of the felony cases. The 

assigned counsel s~stern is a "hybrid" in tha~ the initial 

stages of arraignment and preliminary hearing are handled 

by the public defender office~ cases are not assigned to 

assigned counsel until after the .. lower court stages. 

The assigned counsel system does not have a separ

ate program administrator. Instead, it is under the 

administrative control of a strong chief judge of the 

felony court. Various court employees perform the daily 

ministerial duties of running the program, but the chief 

judge maintains the ultimate authority. 
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The task of appointing lawyers for the average 

felony case falls to a low level court clerk who reports 

indirectly to the felony Court Administrator's office. 

The judges establish the attorney fee schedule with the 

approval of the county board. Attorney fees in indivi

dual cases are screened by the Court Administrator's 

office, with a possible appeal and review by the judge 

before whom the case was heard. The budgetary allotment 

for the assigned counsel system is proposed by a committee 

of judges. 

There is no formal supervisory board or monitoring 

system for assigned counsel performance. However, there 

are two quality controls built into the system: a) appointed 

counsel for 'felony cases are divided into 3 lists based'upon 

the attorney's exper~ence and the seriousness of the case; 

and an entry level training program conducted by the bar 

association is required of all panel attorneys. A third 

feature, which relates to the existence of the full-time 

defender program in the jurisdiction, consists of early 

entry by the defender staff, which makes daily jail checks 

to identify arrestees who are potential indigent clie~ts. 

Determination of eligibility for appointed counsel 

is performed initially by the defender office; the court 

makes the final determination. 

The fee structure provides for flat fees for the 

majority of work in most cases; however, there are fees 

of $30. out of court and $40. in court for special cases 

with maximum fees of $1,0.0.0. for non-homicide felonies. 
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22 
The greatest compla;nts heard b' h 

• a out t e program 
related to fee-cutting by judges, the lack of adequate 

coordination between the two components of the system, 

inadequacy of the fees allowed by the fee schedule, the 

lack of formal monitoring of the attorneys' performance, 

the lack of sUpporting services such as investigation, 

research bank, or 'social services coupled with the 

and 

difficulty of obtaining court approval for expert 
2. 

services. 

Assigned 
The Sag:!!!~ County, Michig:an "Pure'! Coordinated 

Counsel System. The Office of Assigned Counsel 

is located in the county courthouse. The system is 

considered a "pure" d' t d . 
Coor ~na e aSs~gned counsel program 

because it provides all indigent defense services for the 
county. 

It is staffed by a part-time attorney/administrator 

and a full-time eligibility screener/clerk/secretary. The 

attorney contracts directly with the county, but is not a 

county employee, and receives no fringe benefits. The 

assistant is a county employee, and receives benefits. 

The Administrator's duties include: supervising the 

assistant, who makes determinations of defendants' finan

cial eligibility for services; making recommendations to 

the judges, which recommendations are qenerally followed, 

for appointments of counsel,. act;vely . , 
• reco.:>up~ng monies 

from defendants' for' the costs of providing counsel; 

reviewing and adjusting attorney fee vouchers before 

sending them on to th~ judges for final approval; pro

viding direct attorney services at a small number of 
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line-ups and in extradition and probation violation hearings; 

reporting to the District Court Administrator; and filing 

monthly reports. 

The assigned counsel lists used by the Administrator 

contain 77 names. Attorneys can volunteer to handle 

• 

felonies, misdemeanors-, or both. There are no criteria 

for participation in the lists. Attorneys are selected . 
from the lists in-rotation except in special cases or 

where the attorney is unavailable when called. In 

special cases, the Administrator will confer with the 

appointing judge by phone before sending the designee's 

name to the judge for formal appointment. 

Two fee schedules are used, one for the lower 

9ourt , and one for ~he upper court. For misdemeanors 

in the lower court, the fee schedule s~ply provides 

for $30/hour, and does not distinguish between in-court 

and out-of-court time. The upper court schedule for 

felonies is based upon flat rates for given "events" 

such as preliminary hearings (the same rate is paid 

whether the hearing is held or waived), arraignments, 

motions (the schedule does not state whether the same 

rate is paid whether the mo~ion is just filed, or 

whether it must be argued as well, but motions with a 

brief receive an extra $25), pleas, sentencing, and 

trial days. No fees are provided for time spent 

in meetings or calls with the client, research, in

vestigation, or other out-of-court activities. 
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Client eligibility is determined by the assistant 

using the income level guidelines adopted by the civil 

Legal Services office. If the defendant earns under 

those levels, the client is presumed to be eligible, 

If the client earns over. those levels, the assistant 

refers the case to the Administrator for a determination. 

Although a single attorney is appointed to repre

sent a given defendant, there appears to be a fairly 

common practice thnc another member of the assigned 

at~orney's law firm may make court appearances on behalf 

of the defendant. Thus, the assigned counsel system does 

assure that there will ~e continuity of representation. not 

Although the Administrator is available to provide 
. 

representation at line-ups when ordered to do so, there 

is no representation provided for indigent defendants at 

the initial court arraignment when b~nd determinatio~s 
are made. In. addition, a number of complaints were made 

that even after counsel had been . aPP01nted,counsel failed 

to interview defendants held ~n the • county jail until 

they arrived in the court's holding cells for their 

prel~i.nary hearing. 

Apart from appearing at line-ups, the Office of 

Assigned Counsel offers no supporting services for 

assigned counsel such as making perfunctory court 

appearances, providing training, providing investigative 

or social services, research bank, or advice on case 

handling. 

-. ~L' ________ ~----~-------~---------------------
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The implementation of the Argersinger decision man

dating representation in certain misdemeanor cases appeared 

to be a problem in this jurisdiction. Respondents estimated 

the rate of appointments in misdemeanor cases to be from 5% 

to 10% of all filings. A total of 96 cases were sampled 

from the Saginaw County court files in order to assess 

possible Argersinger violations. Only cases in which no 

counsel had been appointed were sampled. Of the 96 

"no counsel" cases, 86 defendants pled or were found 

guilty. Sixteen of these cases, or 18.6%, ~howed that 

the defendant was sentenced to some time in jail. Thus, 

in almost 19% of the "no counsel" cases resulting in 

conviction, there appeared to be violations of the 

Argersinger decision. 

The greatest complaints heard about the system re

lated to: the low attorney fees and the f~ct that 

attorney fees must compete with judicial salaries as 

part of the budget which the judges control; the use 

of the bail bondsman system, which funnels scant defen

dant resources away £ram retained counsel; the use of 

recoupment, which further undermines the viability o.f 

private criminal law practice in the county; the lag 

time in appointment of counsel; and excessive plea 

bargaining by appointed counsel. Additional problems 

noted were the. lack of communication among the various 

segments of the criminal justice system about the pro

gram's operation, lack of accountability of funds' 

received through recoupment, and the lack of monitoring 
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of attorney performance. As noted, the gaps in misdemeanor 

representation were of great concern. 

3. The Onondaga County, New York "Mixed" Coordinated 

Assigned Counsel System. Onondaga County's indigent 

defense system can best be characterized as "mixed" in 

that indigent criminal cases are divided between a fu11-

time defender office (operated by a Legal Aid Society} 

and an assigned counsel program. The assigned counsel 

program handles all indigent felony cases and misdemeanor 

cases outside of the city courts, while the defender pro

gram provides representation for misdemeanants in the 

Syracuse City Court. 

------".-.... 

The Onondaga County assigned counsel program involves 

a contract between the county board and the bar association, 

similar to the approach taken in San Mateo County. The 

Bar Association in turn appointed an Assigned Counsel 

Committee to help administer, monitor, and set policy 

for the program subject to the approval of the bar asso

ciation's board of directors. The Committee's duties 

include making recommendations to the bar association's 

board for hiring of the program's administrator and 

reviewing attorney fee vouchers that are appealed. 
I 

The program is administered by a part-·time attorney 

director. The director's functions inc-lude: budget 

coordination, review of all assigned counsel fee vouchers, 

preparation of periodic newsletters to assigned counsel, 

supervision of staff employees, and coordination of a 

training program for appointed counsel. 

'. , 



There are approximately 200 lawyers on the assigned 

counsel panels in Onondaga. The panel which provides 
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, for crl.'ml.'nal cases is divided into classirepresentatl.on 

fications for felonies only, misdemeanors only, and all 

cases. ~ihile the bar association had been giving consi-

deration to stratifying the felony list according to'attor-

, levels, ~his had not been accomplished up ney expe rl.ence ~ 

to the time of the site visit. 

The system did have prerequisites for attorney par

ticip~tion in the panel. Attorneys must attend a mandatory 

entry level training p~ogram, and there 

perience requirement for those handling 

is a one-year ex-

felony cases. 

A system had recently been established for the removal 

of panel attorneys who perform inadequately. A complaint 

th I ' A~-~n~strator with the Assigned may be filed by e P an s ~. 

Counsel Committee, and the committee has the authority to 

remove the attorney's name from the lists. 

1 r S instituted by the However, the quality contro measu e 

bar assooiation may have no real effect upon the quality of 

the Onondaga County system. While the bar association's 

lists may be ~pgraded, the appointing authorities are unde~ 

no obligation to·use those lists. The lists are furnished 

d th J'udges have full discretion in making to the judges, an e 

Even when J'udges do employ the lists attorney appointments. 

provided by the bar association, they reportedly select 

att~rneys at will rather than pursuant to any rotational 

system. In this sense, the system functions more like an 

ad hoc rather than a coordinated assigned counsel system. --
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Client eligibility is determined as follows. It is 

the ~esponsibility of the attorney assign2d to each case 

to fill out an eligibility affidavit for the client. The 

program's secretary then reviews the affidavit using written 

guidelines which are employed by the civil Legal Services 

program and determines whether or not the client falls within 

those guidelines. The program's Administrator makes the 

initial eligibility determination based upon this information. 

However, the defendant can appeal the program's finding of 

ineligibility to the judge. 

Fees in New York State are $15/hour in-court and $25/ 

hour out-of-court with maximum fees of $500/misdemeanor and 

$750/felony case. These maxima can be exceeded in extra-

ordinary circumstances. 

With the exception of the training programs, there 

are no staff services available to assigned counsel. In 

the event that ~n attorney seeks the assistance of an 

expert or investigator, he/she must obtain prior approval 

from both the court and the program's Administrator. The 

only exception is that the Adnlinistrator will automatically 

approve a sum of up to $50 for investigative services if 

the attorney attaches a copy of the investigator's check to 

the fee voucher. 

Apart from the three coordinated assigned counsel systems 

just described, the study included one contract defense sys

tem, 2 part-time defender systems, and 2 ad hoc assigned 

counsel jurisdictions. These are briefly.described below. 
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The Contract S stem in Berrien 

All indigent criminal defense work in Berrien County 

falls under a single contract between the county Board and 

f ' ") one law firm (the "contract l.rm • During each of the 

years from 1980 through 1983, the county added $10,000 to 

the contr'act' s budget. 

While the contract firm is responsible for all indigent 

defense work, some of the work is subcontracted by them to 

other private law firms~ the subcontracted work includes 

misde~eanors in an outlying town and juvenile, cases. 

In cases which represent a conflict of interest for 

the contract firm, usually because of co-defendant cases, 

the contract firm designates another law firm. Most often, 

they designate one·of the firms with whom they' subcontract. 

The law firm is paid by tl:ie county on a monthly basis, 

1/12 of the entire contract sum each month. However, when 

a conflicts case occurs, the attorney submits a fee peti

tion directly to the court and is paid by the county; this 

amount is then deducted from the 1/12 monthly payment to 

the contract firm. 
In addition to their work on ~he contract, lawyers in 

the contract firm handle both criminal and civil work in 

their private practice of law. 

The criminal defense contra.ct with the county is 

administered as follow~. One of the partners in the 

contract firm serves as the Administrator. The Administrator 
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maintains the following data relating to the contract: 

number of files opened, number of hours spent by each 

attorney on the contract, and the number of mental health 

cases handled. The firm also maintains information on the 

subcontracts. The contract firm is directly accountable 

to the Administration Committee of the County Boar.d. 

The defense firm allocates part of the time of 5 

attorneys to the contract work; in addition, 3 other 

attorneys in the firm devote a small (5 to 10%) percentage 

of their time. Using the highest estimates of time allo

cated by the firm's attorneys, a total of 2.65 full-time 

equivalent attorneys perfo~ contract-related duties. 

Other staff employed in contra~t-related duties 

include: 1 ful~-time secretary, ~ of a time-keeper, and 

1/8 to ~ of a bookkeeper. No investigative or social 

work staff are employed. 

TheS attorneys who devote a substantial percentage 

of their time on the contract are the newer, less exper

ienced members; none of the 4 partners devotes more than 

10% of his time to the contract work. 

The three newest attorneys work on a straight salaried 

basis for the firm. The other two contract attorneys work 

on a percentage basis, or commission, based upon the number 

of dollars they produce for the firm. They receive credits 

for work performed on the contract based upon their estab

lished hourly rates times the number of hours they bill. 

The remainder of contract funds received by the firm 

may be used by the firm as it wishes, presumably to cover 
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items such as rent, the purchase of equipment, professional 

liability insurance, and income to the firm. 

Under the Berrien County system, the defense firm has 

no role in the determination of a defendant's financial 

eligibility for the appointment of counsel. This function 

is performed entirely by the court. If a defendant requests 

at attorney at arraignment, either a court bailiff or the 

pre.:-trial release officer complet.esa form for the defendant 

listing his or her assets and liabilities. The defendant 

signs the form and appears before a Magistrate to swear 

that the data are correct. The District (lower) Court 

judge reviews the form shortly thereafter, generally within 

2 days, and determines whether or not to appoint counsel. 

It is more likely that co,un~el will be appointed for 

a person accused of a felony than a misdemeanor. As a 

result, persons accused of felonies are interviewed for 

their appointed counsel petition before arraignment, while 

persons accused of misdemeanors are not questioned about 

their eligibility until they appear before the bench. In 

felony cases, the sworn, completed affidavit may be included 

in the court's file at the time of the initial arraignment, 

and the judge may determine eligibility at that time. 

No formal eligibility criteria are employed in making 

the determination; the assessment is solely within the court's 

discretion. 

Of a total of 2,831 misdemeanor cases opened in 

Berrien County during 1981, 1.752, or 62%, were not 

represented by counsel. A sample of 100 of these :l no counsel" 
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cases were examined in 32 
order to ascertain h w at percentage 

of the defendants served jail time. 
Qf the 100 cases, 21 

were either acquitted or d' , 
~sm~ssed. Of the 79 cases i,n 

which the defendant either pled 
or was found guilty, 16 

cases, or 20.3%, received Some J'ail 
time without being 

represented by counsel. 
Thus, in OVer 20% of the "no 

counsel" cases resulting 
in conviction, there 

violations of the Argersinger decision. 
be appeared to 

Counsel are provided at the 
pre-charge stage only 

under very l' , d 
~~te circumstances. 

If the prosecutor 
desires to have a defense attorney 

present at a line-up, 
he obtains 0 d an r er of Court " 

appo~nt~ng the f' The 
f ' ~rm. d 

~rm will not attend l' 
~ne-ups without a' Court order. 

Apart from a very small 
, percentage of cases where 

representation is provided at l' 
~ne-ups, contract firm 

attorneys enter the case considerably later. 
f' , The contract 
~rm ~s generally appointed about 2 days 

after the arraign

The Court's ASsignment Clerk places 
ment in lower Court. 

a notice of appointment in the 
firm's box a day later, and 

then it must be picked up by a 
runner for the f' ~rm. 

It is not the firm's practice to have an 
attorney 

present at the lower 
court ar~aignment. Thus, defendants 

are unrepresented at 
the time when bail is set. 

Counsel available t b 
o e contacted during 

Once the defense firm has 

Nor are 

ment 

police interrogations. 

been appointed, the assign
of counsel has been taken 

out of the hands of the courts. 
In practice, defendants rarely have 

an Opportunitv to confer 
wi th their contract firm 1 -

, awyer prior to the pre-trial or 
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pre-exam conference. Defendants who are in custody will be 

interviewed for e. • th f~rst t~me while in the courthouse 

lock-up after being brought over from the jail. In the case 

of a misdemeanor defendant, persons who are in custody may 

have their pre-trial conference as late as 21 days after 

charged with felonies, the the arraignment. For persons 

pre-exam conference may be 11 days after the ~rraignment. 

Persons 

for the 

who are out on bond may be seen by the defense firm 

first time on the date of the pre-trial exam which 

is held from 6 to 12 weeks after the arraignment. 

Defendants who attempt to contact their defense firm 

lawyer are rarely able to do so. The reason for'this is 

o 1 lawver ~s actually assigned to a case that no part~cu ar~4 • 

until one bus~ness o day before it comes to court. For 

example, all files of cases coming up for a pre-trial con

ference on a Monday will be placed on an attorney's desk 

°d If there are 10 cases arising on the preceding Fr~ aYe 

oIl all be assigned to that one attorney that Monday, they w~ 

who is to handle the pre-trial conference call in ~e 

d The assignment of misdemeanor misdemeanor court that aye 

cases to a given attorney is by lot. 

There is no continuity of counsel in this system. If 

defenuant does not plead guilty on the day of the prethe 

trial conference, t ere h may be a different attorney at the 

next court appearance. In felony cases, different attorneys 

will handle the preliminary examination conferenc~ and the 

preliminary hearing itself about half of the time. 

events both occur at the lower court level. 

These 
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The Chief Judge of the upper (felony) court was 

evidently disturbed by the practice of having different 

lawyers handling v.arious stages of a .case, and wrote to 

the contract firm demanding that the same lawyer who 

appeared at the lower court's preliminary hearing also. 

appear at all subsequent stages cif a felony case. However, 

observers noted that the contract firm will sometimes ex

change lawyers even for. felony cases after the preliminary 
hearing. 

The caseloads for the contract lawyers were quite 

high. If one assumes 2.65 full-time equivalent lawyers 

for a·198l contract caseload of 1,559 cases, this amounts 

to an average of 588 indigent criminal cases per full-time 

equivalent lawyer in addition to the private law firm work. 

This comp~res to national standards of a maximum of 150 

felonies ~ up to 400 misdemeanors per annum for a full

time attorney.* 

The excessive caseloads were pointed to by local critics 

of the system as resulting in excessive plea bargaining. Some 

respondents reported that cases are sometimes disposed of on 

the first court date after arraignment prior to any factual 

investigation of the case ·or even a thorough interView with 
the defendant. 

* National Advisory Commission on C.:t:'iminal Justice Standards 
and Goals, Courts, Standard 13.12 . 
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Part-time Defender Systems 

Two part-time defender systems were included in the 

study. The part-time defender system in the rural Jo 

Daviess County, Illinois was a one-man operation, while 

the part-time defender system in the metropolitan area 

of Albany, 'New York, encompassed a large staff and offices. 

1. The Jo Daviess, Illinois Part-time Defender 

Jo Daviess County employs a part-time public defender 

to handle all indigent criminal cases except those which 

constitute a conflict of interest for the public defender. 

In conflicts cases, the court appoints counsel. 

This rural area has a very small criminal case1oad. 

In 1982, there were only 131 felonies and 350 misdemeanor 

cases filed in the Jo Daviess County courts, some of which 

cases may represent multiple charges arising out of a single 

incident. 

The system operates with a strong overlay of judicial 

control. The judiciary selects the public defender, nego

tiates the public defender's budget with the county board, and 

determines the eligibility of defendants for public defender 

services. 

The program contains characteristics of both public de

fender and assigned counsel' systems. It is like other public 

defender systems in that the attorney is considered a county 

employee who receives county fringe benefits and receives a 

regular salary for the indigent defense work. On the other 

hand, it resembles an assigned counsel system in that the 

defender is expected to contribute secretarial services, . 
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36 
purchase his own office equl.'pment, d an provide his own 

office space (with the exception of a small, spa:re, inter-
viewing room in the courthouse). 

The public defender works l.'n h t at capacity about 80% 
of the time, and spe d th n s e remainder of his time on pri-

vate cases Which are divided between civil and criminal 

matters. 

No support services are provided to the public defender. 

He conducts his own investigations, and uses the social' ser-

vices of community agencies on an informal basis. Social 

service resources were utilized in this program to a greater 
degree than was observed l.'n any f th ' o e Sl.X programs shown 
in Table 1 above. 

There is no provisl.'on f th or e assistance of counsel 
in Jo Daviess C t oun y at pre-indictment line-ups or 

interrogations. An' d' l.n l.gent defendant's first contact 

with a lawyer may be at the first court appearance, since

the public defender will generally appear in court. The 

public defender conducts the initial interview with the 

indigent defendant in.a felony case 'sometime between the 

first court appearance and the I' pre l.minary hearing. Most 

,clients are interviewed within 2 to 3 qays of the defender'S 
appOintment to the case. H owever, defendants in Jo Daviess 

County are sometimes brought to the prosecutor's office 

prior to the appointment of counsel where they may work 
out a "deal" before ever gOing to court. 
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Once a defendant' is brought to court, judges do not 

appoint counsel unless the prosecutor indicates that he 
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is seeking jail time in a misdemeanor case. The majority 

of indigents accused of misdemeanors are processed without 

the benefit of counsel. 

Judges assess the defendants' eligibility for appoint-

ment of counsel without the use of written guidelines. 

Recoupment is not practiced in this county. 

During the years from 1980 through 1982, the public 

defender.handled an average of 200 to 300 cases per annum. 

The cclseload consisted of· a mixture of felonies, misdemea

nors, traffic cases, juvenile, ordinance violations, and 

." family court" cases. 

2. The Albany County, New York Part-time Defender System 

Albany County employs a part-time defender system. which 

handles 100%.of the indigent criminal cases with the excep

tion of conflicts of interest. However, a somewhat unusual. 

feature of the system is that the defender office itself 

administers the program for handling conflict of interest 

cases. 

The public defender's office does not handle cases in 

Family Court. These cases are assigned directly by the 

judges in Family Court, and cost the county an additional 

$60,000 in attorney fees. 

The public defender agency is a department of the 

county, and public defender staff are county employees. 

The agency's budget includes everything except office 

sp~ce, utilities, fringe benefits, and accounting services, 

which are provided in-kind by the county. 
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The 1982 adjusted county budget shows a public 

defender staff of 20 part-time lawyers plus a Coordinator 

of Assigned Counsel at considerably less than }2 time. In 

addition, the budget shows support staff consisting of 4 

full-time investigators, an administrative assistant, and 

six secretarial/clerical personnel, some of whom are part

time, as well as a substantial sum for temporary help • 

As a department of the county, the public defender 

prepares and justifies his own department's budget. Bud

geting in this county is done via an incremental rather 

than zero-based approach. 

Unlike the Berrien County contract system, this'public 

defender agency does not simply draw down 1/12 of its 

allotted funds each month. As a county department, the 

county pays each public defender staff member's salary 

directly. 

Office equipment includes an IBM memory typewriter 

purchased in 1980 for $5,000. The office also has funds 

to rent xerox equipment, purchase law books, travel, and 

pay auto insurance. 

The public defender system in Albany County has been 

in existence for about 15 years. The chief,public defender 

is appointed by the county legislature. 

Cases are handled horizontally. The lawyers are 

assigned to "Parts," or courtrooms, and not to individual 

defendants. When a felony case is bound over from the 

lower court to the felony court, the defendant will have 

a different lawyer. The office serves the county's 2 

felony courtrooms, 3 city courts, and 12 town courts. 
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~he defender's office has the responsibility for 

making eligibility assessments in cases where the arraign-

ing judge is uncertain about the defendant's financial 

ability. Judges make the ultimate determination. Albany 

county does not practice recoupment. 

The assigned counsel coordinator who works out of 

the defender office is responsible for compiling the list 

of attorneys willing to accept appointments and for making 

a recomrozndation to the judge who appoints counsel. The 

coordinator is also responsible for reviewing the attorney 

fee vouchers and making final determinations as to the 

amount that the attorneys receive. 

Perceptions about the system by the various segments 

of the community varied. Judges praised it. County fiscal 

personnel were pleased with predictability of costs. The 

bar association demurred, except to praise the quality of 

some' lawyers on the public defender's staff. However, 

community agencies complained that the system was over

burdemed and inadequate, that defendants received cursory 

interviews, and that the system "budgeted for plea bargain-

ing. II 
A tentative summary of cases sampled from the court's 

dockets showed that the public defenders had a substantially 

higher rate of 'pleas and lower rate of dismissals than a 

comparable ~roup of retained counsel. However, the public 

defenders were quicker to dispose of cases than retained 

counsel. 
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The Ad Hoc Assigned Counsel Approach 

Two jurisdictions which employed the ad hoc, or 

random, approach to appointing counsel were included in 

the study. The f;rst ;s ' • • ~n a'metropolitan county of 

over 500,000 persons, i.e., Summit County, Ohio. However, 

assigned counsel handle' only the fe~ony appointments, wh'ile 

a full-time defender t 'd sys em prov1 es representation in mis-

demeanor cases. For this reason, we consider it a "mixed" 

system. 

The second site, Boone County, Illinois, is a rural 

county of less than 29,000. Th" " e pure assigned counsel 

system here provides 100% of the indigen·t criminal defense 

representation. 
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1. The Summit County, Ohio Ad Hoc Ass;aned C 1 _ .1- ounse Approach 

The appointment of counsel in Summit County cannot be 

characterized as a "system" in that there is no centraliza

tion or coordination of appointments. 11 A essential functions 

are handled by court and county personnel. 

Fees for apPointed counsel are simply a line item in 

the felony court's bugget. 

Each individual lower co~rt judge is responsible for 

making the appointments of counsel. 0 'd ' ne JU ge ~s not made 

aware of the appointments made by the other judges. Judges 

may contact the attorneys themselves, or may request that 

this be done by a court clerk of bailiff. 

Judges may assign attorneys from a list of names 

compiled by the Akron Bar Association, from letters sent 

by attorneys seeking appointments, or may simply assign 
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cases to attorneys whom they know personally. 

There is only one criterion for participating in the 

bar association's list or receiving appointments -- admis-

sion to the practice of law. No experience requirements 

or criminal practice training are necessary. 

In some instances, the prosecuting attorney assists 

the judge in selecting a lawyer. This 'often happens, in 

aggravated murder cases. 

Summit County pays assigned counsel rates of $20/hour 

for in-court and $30/hour for out-of-court time, which is 

below the $30 and $40 rates recommended by the Ohio Public 

Defender Commission. Maximum fees for non-homicide f~lonies 

are $500, with a $300 maximum for misdemeanors. 'I'hese low 

fees are frequently cut by judges, so that the effective 

rates run below the $tated levels. 

The courts discourage the use of 'investigators by 

requiring that all use of support services receive prior 

court approval. None of the judges interviewed could 

recall any request for investigative services having been 

made, and conceded that,if it were, it would not be 

approved simply because the budget was inadequate. 

The Ohio statutes provide that an indigent person 

has the right to "select his own personal counsel to 

represent him" in lieu of receiving court-appointed counsel. 

However, it did not appear that this issue had eVer been 

raised, and the courts had ,not sought to implem(!)ht the law. 
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Summit County employs no system for recoupment, 

although some judges reported that, in the past, they 

held ordered recoupment as a condition of probation. 
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This practice had changed When court rules provided that 

attorney's fees were no longer considered part of court costs. 

Complaints lodgedby the various persons interviewed in 

Summit County included: ,a} allegations of favoritism and 

politics in making attorney appointments; b) financial 

disincentives to take cases to trial; c) lack of parity 

with compensation of the prosecution; d) problems in 

payment of appointed counsel at the end of the county's 

fiscal year when appropriations have been over-expended; 

e) judicial control over tbe fee schedule; ~) the lack 

of monitoring of attorney performance; f) the lack of 

training and Support servi~es for appointed counsel; 

g) a low level of client contact and late entry by counsel 

into the case; and h) the la~k of . 
N a s~ngle entity to 

oversee the provision of indigent defense services in 

Sununi t County. 

2. The Boone County, Illinois Ad Hoc Assigned 

Counsel Approach. This rural Illinois c~unty 

employs a "judge-centered I ad h·oc, or d . __ ___ ran om, ass~gned 

counsel approach. 

The judge controls the selection and appointment 

of assigned counsel, determines the defendants' financial 

eligibility for appointed counsel services, reviews attorney 

_~ ·_~_t~.~_~---------~------~-~-
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fee petitions and determines thl9 amount of fees that will 

be paid in each case, prepares the budget request for the 

assigned counsel appropriation, and administ.ers the assigned 

cO'unsel budget. 

The· existing Illinois law does not provide for specific 

fee levels: it simply requires that fees paid be "reasonable." 

Various judges appear to pay at different levels ranging 

from $30 to $40 per hour. Some judges cut fee requests, 

while others do not. 

There is no monitoring of attorney performance, other 

than in an informal way by the judges before whom the 

attorneys appear. No training is provided, and no back-up 

services such as access to research or investigative as~is

tance are available. 

Defendants have no clccess to counsel prior to the 

first court appearance, e.g., for line-ups or custodial 

interrogations. However, with some exceptions, most of 

the attorneys appointed do establish prompt contact with 

their clients after the first court appearance. Reports 

regarding the giving of Miranda warnings by the police 

vary: however, there appears to be a high rate of con

fessions made by defendants before they are brought to 

court. 

There are only about 5 attorneys in this small 

county who have agreed to accept court appointments. In 

this respect, the system resembles the part-time defender 

programs of some other jurisdictions. 
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44 
One of the greatest problems ;n th;s 

.- .- jurisdiction is 
the lack of fiscal 

controls over assigned counsel expenses. 

At the time of the site Visit, assigned Counsel 
costs were 

running well over budget, and . 
~t was clear that there would 

be a substantial cost overrun by the 
end of the year. 

Boone County has recently begun to require 
recoupment. 

However, since 1983 was the first year 
that recoupment had 

no figures were available regarding the sums 
been imposed, 

collected. 
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Cost Implications of Criminal Defense Systems Using 

Private Counsel 

The study of the costs of private bar systems for 

providing defense services was able to 1raw a number 

45 

of conclusions. It considered the factors that affected 

the level of costs and identified several elements that 

must be incorporated into the thinking of criminal justice 

planners. 

The type of criminal defense system approach used 

was only one of those factors. Data analysis revealed 

how the three sets of systems studied compared to one 

another with respect to cost. 

However, costs were not examined in a vacuum. The 

study also revealed the relationship between the cost 

and the quality of the services provided. The results 

proved the old maxim that, "you get what you pay for." 

The study delved deeper into the question of costs 

by examining the fees paid to appointed counsel and also 

considered some other costs of defense systems apart from 

a.ttorney fees. 

Next, the question of costs was approached from a 
• systems planning perspective. Observations were drawn 

regarding budgeting and accountability of costs in indigent 

defense systems. 

And finally, the levels of funding were dealt with 

from the perspective of the impact upon effectiveness of 

the services provided. The following are the set of 

conclusions and findings I{~ade on cost issues 0 
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Factors Affecting Cost 
46 

there were essen-
In comparing the six study sites, 

tially five factors that were found to 

or decrease 
control the increase 

in costs between one jurisdict;on and ... another: 
• • • 
• 
• 
1. 

~e type of defense system selected o 

th: ~~:;a~! ~~:~s~;i~n paid to a~torneys; 
processing cases; ours spent ~n 
the processing time for the court 
as a whole; and system 
wh~ther or not the d f 
a staffed or f e ense system employed 

ee per case approach. 

The type of defense -- system. 
the three sets of systems ' 

In comparing 

aga~nst each other, the researchers 
found: 

2. 

a. 

b. 

c. 

The art-time defender s stem in a 
rura c9unt~ cost less than the a 
hoc ass~gne counsel ap roach. 

In two mixed systems, each havin 
both a fUll-time defender progr~ 
apd an as~igned counsel systeffi, 
the one w~th the ad hoc assigned 
counse} approach was less costlQ 
tha~ the one with the coordinated 
·ass~gned Counsel program. -

The rate of compensation paid to _ attorneys. In 
assessing the reasons for th f' 

e ~nding that the ad hoc approach 
in one county having a mixed system 

coordinated assigned counsel system 

the researchers learned: 

The 
hoc 
the 

was less cost~y than the 

in a comparable county, 

. ~... . , ________ ~ _____________ ~! ______________ ~ __________________ ~~~ __ ~~L_ ______ ~~ ____ ~ ______ ~~ ___________ _ 
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rather than to the number of 
hours expended by counselor 
to the overhead of the system~ 
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3. Average number of hours consumed. The 

study proceeded to also examine the basis for the lower 

costs of the contract defense system as compared with a 

second coordinated assigned counsel system in order to 

determine why that system model oame in second again. It 

was discovered that: 

The lower cost per case achieved 
bf the contract system compared 
w1th the coordinated assigned 
counsel system was the result of 
fewer attorne* hours spent per 
case rather t an a lower attorney 
fee per hour. 

Before proceeding to the other two factors that 

aff.~ct the cost of criminal defense systems, the reader 

is lr:eferred to Tables 2, 3, and 4 shown on the following 

pagE~s • These tables depict the indigent defense sys tern 

costs per case, the number of attorney hours spent per 

case, and attorney fees received per hour for each of 

the six major sites in this study. 
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Table 2 

INDIGENT DEFENSE SYSTEM COSTS PER CASE* 

Felony cases 
Misdemeanor Cases 

Contract System $139 
$40 

Pure Coordinatedl--------------________ _ 
Assigned Counsel $262 

System $158 

Hybrid Coordinat:e~d------------------------------------
Assigned Counsel $331 

Mixed Ad Hoc 
Assigned Counsel 

Pure Ad Hoc 
Assigned Counsel 

Part-time 
Defender 

$288 

$293 
$121 

$249 
$80 

48 

*This table represents only the cost er 
studied, and does not purport to b p case in the six jurisdictions 
similar structures in other· i die representative of systems having 

Jur s ctions. 



I 
I 
I, ~ 

( 

[ 

[ 

[ 

[ 

I 
[ 

[ 

[, 

[ 

[ 

[ 

~ -~-- -.,-~ ------

Contract 
System 

Pure Coor
dinated 
Assigned . 
counsel 

Hybrid Coor
indated 
Assigned 
Counsel" 

Mixed Ad 
Hoc Assigned 
Counsel 

Pure Ad 
Hoc Assigned 
counsel 

Part-time 
Defender 

Table 3 

ATTORNEY HOURS SPENT PER CASgk 

Felony Cases 
Misdemeanor Cases 

4.55 to 4.43 
1 to 1.22 

7.18 
5.76 

11.9 
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h 'x mber of hours spent in t e ~1 
*This table represents only the n~t purport to be representat1ve 
. risdictions studied, and does n s in other jurisdictions. 
JU having similar structure 
of systems 
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Table 4 

ATTORl.'iEY FEES PER HOUR* (ACTUAL) 

Type of System Hourly Fee 

Contract System 

Pure Coordinated 
Assigned Counsel 

System 
Hybrid Coordinated 
Assigned Counsel 

System 
Mixed Ad Hoc 

Assigned Counsel 
System 

Pure Ad Hoc 
Assigned Counsel 

System 
Part-time 
Defender 

Average 

$32.56 

Felony Misdemeanor 

$33.43 $27.84 

$26.88 

$20.12 

$24.71 $25.29 

$25.58 $27.20 

This table rep~esents only the fee per hour in the six jurisdictions 
studied, and does not purport to be representative of systems having 
similar structures in other jurisdictions. 

-. '* 
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4. Processing time for the entire court system. 

When comparing the time spent in case handling by assigned 

counsel and the control group of retained counsel, it was 

noted that certain counties seemed to be faster than other 

counties with regard to case disposition time. Not only 

were appointed counsel generally faster than retained coun

sel (although this was not always true). It was noted that 

both retained and assigned counsel in the county having 

the contract system, which was the least expensive of all, 

were quicker than either retained or assigned counsel in 

its comparison county which employed the coordinated assigned 

counsel system. Upon further examination, the same situa

tion was found in the comparison between the ad hoc assigned 

counsel and the part-time defender system. The only com

parison where the speed of the court system was not related 

to the difference in cost between the two defense systems 

was in Ohio, where the slightly faster system was still 

costlier. Nevertheless, the obvious relationship in the 

first two sets of counties led the researchers to conclude: 

The, indigent defense system costs 
ress in a county where the dispos
Ition time for both assigned and 
retained counsel is shorter than 
in another county where both assigned 
and retained counsel consumed a 
longer time to dispose of cases". 

5. Staffed vs. fee per case approach. Another 

hypothesis seemed to bear examination in a search for the 

key to predicting criminal defense system costs. One of 

the oldest assumptions among the proponents of defender 

systems has been that staffed systems were less costly than 
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52 
systems which paid attorneys on ", 

a p1ecework" basis. This 
assumption was therefore tested 

against the, admittedly, 
small sample of jurisdictions. 

This sample contained only 
two "staffed" t 

sys ems, the contract system and the part-
time defender system. 

In both of these cases, the com-
parison with their ' 

ass1gned Counsel 'counterparts showed 
the staffed system t b 1 o e ess expensive. Thus, the finding 
that: 

Staffe? programs, whether they be 
es~ab11shed as a contract with 
p:1vate law firm or as a part- a 
t1me defender system, appear to be 
les~ costly than fee per case 
ass1gned counsel system~:~ 

The Relationship Between Cost and Quality of Service 

Once a policy-maker knows which system 
produces the 

greatest and the least 
costs, it is inc~~bent upon him or 

her to insure that the system 
established will provide a 

reasonable level of competency. 
This kind of thinking may 

avert costly la 't help to 
WSU1 s, appeals, and post-conviction 

cases. 

As a result, the researchers f1'rst 
examined the con-

tract system which appeared to produce 
the lowest Possible 

cost for the county that had b 
een studied. But in compar-

ing the contract's defense representation W1'th the 
control 

group of retained c I' 
ounse 1n the same jurisdiction, the 

statistics showed that system to 
be in some difficulty. 

Of all of the systems studied, the contract 
system made 

the poorest showing when 
compared to a~other group of 

defense attorneys in the 
same county. Retained counsel 

performed better than the contract 
lawyers with respect 

--" .. .,... --,---_ .. -... --
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to five different areas of performance. The only area in 

which the contract firm excelled over the retained counsel 

was in speed of disposition. This analysis produced the 

.fo11owing finding which was based upon the statistical 

analysis of cases included in the docket study: 

The cQnt~act system, which was the 
least expensive of the systems 
studie~made the worst showing pf 
all of the jurisdictions on whfch 
data w~re collected with regard ~~ 
§he quality of performance. 

The most 10gi,ca1 inquiry at this point seemed to be, 

wh~.t about the most expensive of the sites studied? What 

did the data show about its performance? Table 2 showed 

that, while the contract system spent only $139 per average 

case, the hybrid coordinated assigned counsel system spent 

an average of $~31 per felony case. What did they buy for 

this difference? The results were interesting enough. The 

data analysis of docket study cases showed that the "hybrid" 

coordinated assigned counsel system attorneys, unlike the 

contract system lawyers, were not outperformed by the 

local retained counsel on any indicators of performance. 

Indeed, the assigned counsel showed up better than retained 

'counse1 for the one variable where a difference was, shown 

between the two. Thus, the following finding: 
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Assisned Counsel Fees and Other Defense System Costs 

1. Fees paid to assigned counsel. Assigned 

counsel fees vary widely in different parts of the country. 

One jurisdiction, which was not included in the present 

study, was able to raise its fees to $50 per hour after 

winning a lawsuit. The lowest fee paid by any system in 

this study. was $15 iper hour for out-of-court work (this 

was paid in Onondaga County,: New York, which was not one 

of the sites where statistical analysis was done). The 

highest fee reportedly paid was $40 per hour by one of 

the judges in an Illinois county. 

However, an analysis of fees actually received by 

lawyers after cuts were made by the courts turned out to 

be rather different. These fees, as shown in Table 4, 

ranged from' $20 to $33 per hour on the average. Some 

attorneys. interviewed reported receiving as little as 

$11 per hour after a judge had cut certain fee applications. 

private attorneys interviewed reported that fees per 

hour in their retained cases ranged from $50 to $100 or 

so per hour. The following findings regarding the payment 

of fees were based upon interviews had throughout the 

jurisdictions visited. 

-. ~' 

a. The fee rates paid to private lawyers 
for hand1ins indisent defense cases 
wez:e well below comparable private 
bar rates in all of the sites usinS a 
fee per case method of payment. 

b. The fees received by appointed counsel 
often failed to ~rovide any net income 
after paying the1r office overhead 
expenses. 

------. -.... 



c. The stated hourly rates did not 
necessarily reflect the fees 
actually received because of 
frequent fee-cutting by judges. 

c. Most of the counties using a fee per 
case method of payment employed cum
bersome and time-consuming fee pro
cessing procedures, and some also 
employed Draconian rules prohibiting 
payment for late fee requests. 
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This last finding was buttressed by observations in 

two jurisdictions where the situation was even more serious 

than just described. In one county, all appropriations for 

assigned counsel ran out at the end of October, and lawyers 

had to wait until the following year to be paid. In a 

second county, the funds for payment of attorneys that 

were allotted in a contract with a bar association were 

prematurely consumed. As a result, the county's lawyers 

sued, and won a $600,000 settlement with the county. 

2. Other indigent defense system costs. Pro

viding an adequate defense often requires the services of 

other disciplines besides lawyering. Criminal defense 

lawyers frequently' use the services of experts such as 

polygraph examiners, handwriting experts, ballistics, 

psychiatrists, and the like. They must also research legal 

issues on complex legal matters and file pretrial motions. 

While all lawyers need to do research and file motions, 

these tasks are particularly difficult for the newer 

lawyers who are most often the ones representing the indigent 

accused in private bar criminal def~nse systems. Most im

portantly, they must investigate factual allegations and, 

for those who will be found guilty and sentenced, seek the 
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best sentencing alternatives for their clients. 

Of the 8 sites visited outside of California, only 

one, a part-time defender system in New York State,.had 

any budgetary allotment for investigative or expert ser

vices (other than a token sum in another New York State 

system). Few systems even had the benefit of secretarial 

assistance paid for at county expense. None provided 
any social service assistance, although one resourceful 

part-time defender had recruited the volunteer assistance 

of local community service agencies. Only the California 

systems helped the lawyers prepare motions or had any 

research bank for the lawyers to draw upon. Thus, the 

following findings: 

Most of the indi ent defense s stems 
us~ng pr~vate counsel fa~le to pro
Vid7 an adecauai:e bUdget or i..nvesti-
at~ve serv~ces, social services, ex
ert w~tnesses, or ot er necessary 

expe~ses 0 providing legal defense 
serv~ces • 

(1) Jud es irJ a 
terns a most 
that the 

no 
(2) 

___________ --.:L..~_...:.'....:.:......_.:.~.~ ___ ~ ___ "__ ____________ ~ _____ ~_ 
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Budgeting and Planning 

. One of the greatest problems perceived, from the 

county's perspective, was the lack of adequate planning 

for defense system costs. The level of planning viewed 
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in the a "typical" defense system sites falls short of 

that witnessed by the researchers elsewhere in the country 

in sites where full-time defender agencies· prevail. For 

example, in New York City, the defender agency presents 

a voluminous budget proposal to the city each year using 

complica.ted cost account.ing techniques. A National In

stitute of Justice videotape prepared for the management 

series on "Operating a Defender Office" sho\'lS county fiscal 

personnel in Solano County, California in complex negotia

tions with the public defender to ascertain budgetary needs. 

Five year projections of case load increases and planning to 

meet changes in the law are not uncommon in some parts of 

the country. 

However, very little planning for future defense system 

costs had been undertaka~ in most of the study sites where 

the private bar was u~ed in providing defense services. 

While some counties did attempt to assess case costs in their 

budgetary planning, others relied ul·)on "incremental budgeting" 

whereby they simply added a sum ec.v..:h year to tht~ previous year's 

costs. 

The pitfall in this approach was that some of the 

counties visited had experienced large shortfalls in assigned 

counsel fee appropriations. To add insult to injury, some 

counties seemed to hav',e no notion of the total costs that 
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they were expending on indigent defense, because these costs 

were scattered through several different d epartmental budgets 

or line items that were not clearly d segregate as to who was 
. . 

doing the spending. 
Those observations led the researchers to draw the 

following conclusions: 

Most of the frivate bar indigent defense 
systems s~ud1ed lacked proper budgeting -
and plann1ng frocedures. 

(1) Few jU:1sdictions had any potion 
of the1r,costs per case o~of any 
9thef un1t measurement for pro-
Ject1ng future costs. 

(2) Most jurisdictions were not at17are 
9f ~heir total annual expenses for 

(
3'1 1nd1 ent defense re resentation. 
~ms wh1c emp oye the ee 
per case method of payment fre-
quently exceeded thei~udget 
appr()priations. 

(4) Most of the systems studied lacked 
anyone ferson, department, or 
agency w~th the responsibility for 
knowin9 the total cost of all com
ponents of the i~~igent defense 
system, so that alanning for these 
costs was often isjointed. 

(5) Most of the systems studied failed 
to monitor the rate at which fee 
appropriations were being expenaed. 

The Effect of Inadequate O~fense System Financin~ 

Upon Counsel for the Accused 

Finally, the consideration of costs led the researchers 

to attempt to assess th~ impact of the financial anaemia 

faced by indigent defense systems upon the actiOns ~f 

counsel for the accused. The research team, in each 

jurisdiction visited, was besieged with answers to these 

qtlestions even before the questions had made their way to 

the interviel'lers I lips. The perceptions of clients, 

community groups, rehabilitation programs, defense lawyers, 

and prosecutors indicated that: 

. ~ "-~ ~--~ ... -----------"'"-----
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The low fee rates paid to assigned counsel, 
compounded by fee-cutting, delays in pay
ment of fees, and the lack of funds for 
support services, appeared to result in: 

(1) Incentives for lawyers to dispose 
of cases as quickly as possible 
and with a minimum of case prepar
ation. 

(2) More experienced lawyers either 
withdrawing from acceptingcri~inal 
aopointments altogether or limiting 
their participation to the types of 
cases where payment is more lucra
tive, so that the bulk of criminal 
appointments are handled by young, 
inexperienced attorneys. 

(3) The bar's perception that they are 
being penalized for delivering ser
vices to the indigent accused. 

(4) The bar's perception that the jud
iciary expects a lower quality of 
representation in cases where the 
public pays the fee. . 

(5) A sense of futility on the part of 
the bar with .reqard to obtaining 
adequate fee leve+s for assigged 
cases because new lawyers will 
always be available to accept the 
appointments. 

(6) The failure by appointed counsel to 
conduct investigations in the major
ity of cases or to refute the pro
secution's evidence through the use 
of forensic tests. 

Other Cost-Related Considerations 
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Two other factors may affect the overall costs of 

providing defense services for the poor. These are the 

determination of financial eligibility for'the services of 

appointed counsel and th~ recoupment of the costs of pro

viding legal representation. These factors are frought 

with policy considerations which space does not permit 

discussing here. However, for further reading on these 

topics, the reader i~ referred to the report entitled, 
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Guidelines for Legal Defense Systems in the United States: 

Re ort of the Natl.· onal Stud C . . omml.SSl.on on Defense Services 

(National Legal Aid and Defender Association, 1976). 

With respect to the determination of defendants' 

financial eligibility for appointed counsel, the study 

found that only 2 of 7 jurisdictions studied outside of 

California employed any written criteria £or determining 

the client's indigency. Generally, the matter was within 

an individual judge's discretion, and the criteria employed 

differed among the various judg~s in a single county. 

In the 2 jurisdictions where written guidelines were 

used, they were those developed for civil legal services 

offices by the Legal Services Corporation. Both of the 

systems using the written guidelines were coordinated assigned 

counsel systems. 

With respect to recoupment, again, only 2 of the sites 

attempted to obtain reimbursement from defendants for attor

ney services. In one jurisdiction, recoupm~nt was the 

responsibility of the assigned counsel administrator. In 

the second jurisdiction, an ~d hqc assigned counsel system, 

the practice of obtaining recoupment had only recently 

commenced, and there was little experience to be gleaned. 

Given this background, the following findings were 

reached: 

Th7 majority of indigent defense systems usin~ 
prl.vate counsel lack an written criteria for 

eter.ml.nl.ng the l.nanCl.a e l.gl.bl.ll.ty o~len-
dants for appointed counsel. .,---------
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Furthermore, 

Private bar indigent 
practice recoupm~nt 0 the 
ing defense serv~ces. 

s Perform in Defense S stems usin 
How Well Did Attorne 

pri vate Counsel, and Why -

t he study's findings relating 
This section presents 

attorney performance as opposed to 
more specifically to 

the docket study results showing how 
cost. It reports 

d the partntime 
assigned counsel, contract lawyers, an 

61 

defender p~rformed in comparison with retained counsel 
dl 't shows how the 

in their ('/wn jurisdictions •. Secon y, ~ 
within a single state compared 

differen'e types of systems 

with one-another. 

V~s~t interviews, the researchers' 
Based upon site ....... 

, between defense and 
observations about the compar~sons 

prosecutiOn are reported. 

t ' deals with the presence 
The remainder of this sec ~on 

or lack of quality controls in private bar 
indigent defense 

and how their existence systems 
appears to affect attorney 

performance. 
, of performance. In four 

1. Statistical compar~sons 

of the six sites visited, 
retained counsel performed con-

siderably better than the 
lawyers who provided representation 

for indigents accused of crime. 
The two exceptions were the 

, t d assigned counsel system 
County hybrid coord~na e Montgomery 

In 
county part-time defender system. 

and the Jo Daviess 
retained counsel 

county, there were no areas where 
Montgomery 
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excelled, and there was one area where assigned counsel 

appeared to excel. In jo Daviess County, there were mixed 

·results. The part-time defender was speedier in disposing 

62 

of misdemeanors and engaged in more pre-trial practice than 

retained counsel, but the privately retained counsel out

performed the defender in obtaining pre-trial release and 

sentence alternatives to incarceration for persons charged 

with misdemeanors. There were no differences between the 

t~o groups with respect to the handling of felonies. On 

balance, it would appear that retained counsel performed 

somewhat better than the part-time defender in Jo Daviess 

County. Thus, the finding: 

a. The stati~,t',ical study showed that most 
systems u~\}ng private lawyers to provide 
criminal d,fense services to the poor 
compare un::avorably with services pro
vided bv rhtained counsel. 
~:.;.::;.;;;..=.-- ..;;;...;;==~...;;...;;..;;;.;=-=.;;.. 

When it came time to compare the various private 

. bar indigent defense systems with each other, there were 

much smaller differences in perfornance than there had 

been between privately retained and court-appointed lawyers. 

The study also found ~at there seemed to be greater differ

ences between defense systems in different states than be

tween varying models of defense systems \'1i thin the same 

state. If one county in a state provided services that 

were not on a par with retained counsel, then another 

county in the same state tended to provide equally sub-

standard representation to the indigent accused. Thus, 
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t o reflect regional the study seemed differences in attitudes 

toward adequate Of services for the funding and staffing 

indigent. This phenomen d ' two of the three on occurre J.n 

This resulted in the finding sets of comparisons made. 

that: 

b. 

In the 

. th study showed few 
By and large, ,e ificant differences 
statistically sJ.gnJ. of indigent 
between different type~ 'vate law-

t ms emploYJ.ng prJ. defense sys,e 'thin the same state. yers operatJ.ng WJ. 

f indigent defense third set of compa~isons 0 

Within a single systems state, somewhat more substantial 

differences were found~ these were identified in the 

, b tween the Boone County, comparJ.son e Illinois ad hoc 

counsel approach and the 0 ,assigned J Daviess County, 

When the two counties Illinois part-time defender. 

were one another, it was found statistically compared to 

that the Boone County approach excelled only with respect 

h Jo Daviess to speed, while t e County de. fender received 

with regard to trial rates, higher more favorable results 

misdemeanor cases, extent of pre-trial release rates in 

motion practice in pre-trial , a felony cases, and securJ.ng 

of sentencing higher percentage alternatives to incarceration. 

the f inding that: Thus, . 

, ce found in comparJ.n$ c. The greatest dJ.~fd:en t defense systems wJ.t~ 
private lawyer J.n J.gen a part-time defender . 
each other was between ,- d counsel approacn. system and an ad hoc assJ.gne 

and defense systems. 2. Comparison of prosecution , 

' d ary system J.n d design of our avers Given the nature an f 

order for the scale 0 , J.'t is axiomatic that in Amer1ca, f e 

the prosecution and de ens to function properly, justice 
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components mUst be equal. If one outweighs ti1e other, 
64 

there is an imbalance in our system of justice which 
results in unfairness. 

However, in none of the systems visiteu outside of 

California did an indigent defense system other than a 

full-time defender program hold equal status or credibility 

with the office of the prosecution. 

The private bar indigent defense systems tended to be 

far more dependent upon judicial and political officials for 

their budgets and apPointments, and lacked independent back

ing in their fight for adequate salaries and fees. They 

were not as well-established, poorer paying, had fewer 

professional and SUpport staffs in proportion to their 

workloads, and had lower status and influence in the court 

system and in the eyes of the public. In fact, while the 

prosecution WcLS well known, some of the community agencies 

interviewed had never heard of the defense program. 

In none of the sites visited outside of California was 

the appointment of counsel entirely divorced from the judi-

ciary. Even in the sites which used an assigned counsel 

administrator, the courts retained control over the appoint-

ment process, either by making the apPointments themselves 

or by having a major influence Over the hiring of the defen-
der or administrator. 

In most jurisdictions, the budget for the indigent 

defense services was not a separate budget to be presented 

, 
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to the county board, as was the prosecution's, but merely 

a line item in the court's budget. Indeed, funding for 

indigent 

item for 

defense services often competed with the line 

judicial salaries while it was the judges that 

determined the allocation of items in the court's budget. 

None of the systems studied outside of California 

possessed an independent board or commission to a,dvocate 

for improved conditions or to serve as an insulator from 

judicial and political pressures, although party politics 

often influenced the selection of a part-time defender or 

assigned counsel. Attorneys were often placed in the 

awkward position of having to choose between vigor~us 

advocacy for their clients and future benefits of employ-

f a ds These considerations led ment and adequate ee aw r • 

the researchers to find that: 

Compared with prosecution agencie~, sys~ems 
for providing defense services uS1ng pr1~ 
la~ers: . 11> Provide a lower rate of compe~sat10n, 

whether organized as a part-t1me 
defender or fee per case basis. 

(2) Have considerablf less control over 
their own budget1ng process. 

(3) Lack the independence and status 
accorded to prosecutors, who are 
generally elected officials. 

(4) Lack comparable professional and 
support staffs per work ~nit= 

(5) Differ from the prosecut10n 1n 
that they are dependent upon the 
judiciary for their appointment. 
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3. Quality controls. Given the comparisons of 

performance that have been presented, the question remains, 

to what can we attribute differences in performance. Not 

surprisingly, the statistical data show a correlation between 

the presence of quality controls and attorney performance. 

The statistical comparisons were confirmed by the observa

tions and interviews ,by the research team. This section 

presents the results of the statistical comparisons and 

reports on the presence or absence of quality controls in 

the jurisdictions visited. 

a. ' The hybrid coordinated assigned counsel 

system. The coordinated assigned counsel system that 

operated in conjunction with a full-time defender system 

was the only system for which statistical data were gathered 

which incorporated the following quality controls: a) an 

entry-level training program with required attendance for 

all appointed counsel; b) a three-level stratification of 

attorney lists for the handling of felony appointments 

accordint to attorney experience level and seriousness of 

the charge; and c) jail checks (performed by the defender 

office staff) made to visit arrestees prior to initial 

appointment. In addition,' the program had the "moderating" 

influence of a full-time defender' program in the jurisdic-

ti'Dn, which appears to have served as an asset. 

When compared to retained counsel in the same site, the 

hybrid coordinated assigned counsel system was the only 

jurisdiction studied that compared favorably with retained 

counsel in all respects, and appeared superior in one respect. 

~-- ---- ---
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This data resulted in the finding that: 

The hybrid coordinated assigned counsel 
system, which performed the be~t ~f all 
of the systems studied in stat1st1cal 
comparisons, incorporated the greatest 
degree of quality control. 
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b. The pure coordinated assigned counsel system. 

It was interesting for the researchers to learn that, while 

the coordinated assigned counsel system in one jurisdiction 

produced exceller..t results, a second coordinated assigned 

counsel system in another state did not perfom as well when 

compared with retained counsel in its own county. The 

question arose, what factors were responsible for this 

difference. One hypothesis' was that, although the systems 

bore the same name, they were really quite different. While 

the Mo~tgomery County system had i~plemented several types 

of quality controls, no such features were embodied in the 

Saginaw County, Michigan system. 

T'he statistical analysis bore that hypothesis out" 

The assigned counsel system that lacked any quality controls 

performed poorly when compared to retained counsel in four 

areas versus only one. area where assigned counsel excelled. 

With regard to simple speed in disposing of cases, there 

appeared to be a "draw" between retained and assigned counsel: 

assigned counsel were faster for felony drug cases, while 

retained counsel processed misdemeanors more quickly. Thus, 

the finding: 
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c. The presence or absence of guality controls in 

private bal:' defense systems. The findings that were just 

discussed led the researchers to explore the extent to 

which private bar defense systems in general POssessed 

features which demonstrated some degree of control over 

the indigent defense system. The features considered 

were: the presence of training opportunities or require

ments, the existence of a system for formal monitoring 

of performance, procedures for providing services to 

the accused at the earliest stages of a case, and the 

use of a board of commission. These were the results 

of that inquiry: 

(1) Trainin2_ In five out of 7 indigent 

defense systems outside of California, no training was 

provided for the lawyers who represented the indigent 

accused, and no funds were made available for attendance 

at seminars outside of the jurisdiction. In the remain

ing two jurisdictions, only entry level training had 

been provided up until the date of the study. Only in 

the California sites were programs already in place to 

provide continuing legal education to appointed counsel. 

Thus, the finding that: 

The ma~ority.of indi2ent defense systems 
emploY1n2 pr1vate counsel provide no 
trainin2 for the attorneys. 

(2) Monitorin~. Of the systems visited outside 

of Cal~fornia, only one, the coordinated assigned counsel 

program in Onondaga County, New York, made anY9.ffirmative 

---_ .. __ ._. 
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effort to provide for monitoring of assigned counsel 

performance. This led to the finding that: 

ormance. 

(3) Early representatio~. It did not appear 

that counsel was available for custodial interrogations 

in any of the jurisdictions visited despite the mandates 

of the Miranda and Escobedo decisions; indeed, the fre-
. 

quency of confessions obtained from defendants before they 

had conferred with counsel was one'of the most frequent 

complaints heard during the site visits. 

Very few jurisdictions had any provision for counsel 

at line-ups. 

One of the few counties ~here defendants were .visited 

prior to going to court was Montgomery County; however, this 

function was performed by the defender's staff rather than 

by the private counsel program. 

Outside of California, few jurisdictions provided' 

attorneys until after the first co~rt appearance where bOhd 

was set. This was pa~ticularly troublesome in one county 

where defense counsel faced a heavy burden of proof to 
• 

reverse the bond decision made at the first, counselless, 

court appearance. Accordingly, there was no refuting the 

finding that: 

Few of the private bar defense s~stems studied 
had counsel available to the ind1gent accused 
for custodial interrogations, line-ups, for 
consultation shortly after arrest, or at the 
initial court ap~earance where decisions were 
made about pretr1al release. 
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(4) Use of independent board or commission. 
70, 

One of the most prevalent concerns encountered in studying 

indigent defense systems has been the undue influence of 

party politics or the judiciary upon the independence of 

counsel for the indigent accused. The appointment of 

counsel by judges has often been criticized as a means of 

handing out ?Olitical patronage and re~arding attorneys 

who worked on judges' campaigns. Attorneys interviewed 

in the sites visited throughout this study complained about 

this practice. In one county which has a strong democratic 

political machine, a community leader implied that the 

part-time defender could not have been appointed in the 

county without political back~ng. Th f' • e use 0 an 1ndepen-

dent board, apart from insulating the defense system from 

outside pressures, has often been recommended as a means of 

assuring an objective evaluation of the defense system's 

budgetary needs. 

However, outside of California, the only program 

visited which employed a supervisory body separate from 

the judiciary or from county ,politics was the bar asso-
. . , . 

c1at10n s program in Onondaga County, New York. This 

led to the finding that: 
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How Cases Are Processed in Jurisdictions Using 

Private Counsel Indigent Defense Systems 
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This study concludes with an analysis of the way in 

which cases are processed in the criminal courts of counties 

employing private counsel to represent the indigent. It has 

long been said that it is not its laws that make a society 

free, but the procedures which must give life to those laws. 

The Sup~eme Court has ruled that no person shall be 

sent to jail in any court of this land without having had 

the assistance of counsel. Have the courts thrown their 

mantle over the accused in implementing this law, or have 

they merely winked at it? And further, once the courts 

have done their job of appointing counsel, have the law

yers rushed to do their duty, or have defendants languished 

in jail, wondering what will become of them and unable to 

assist in their own defen~e? Still further, how are the 

consumers of defense services to be treated? Have they, 

like other consumers, any say in who will represent them, 

or. are they told, in effect, "take it or leave it." 

Related to the question of how the administration of 

justice affects the underprivileged in society is the 

inquiry as to how it allocates its resources. Are those 

resources spread even-handedly across the spectrum of 

prosecutions ip criminal cases or are they hoarded in a 

small part of the system? 

1. Gaps in Providing Representation in Misdemeanor Cases. 

One of the first priorities which this study focused upon was 

the examination of implementation of the ~rgersinger decision 

according cOll\sel to the poor in misdemeanor cases when jail 
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DOcket studies ' 
~n two jurisdictions 

counsel had t 
no been appointed 

demeanor cases where 

indicated that 

in close to 20% of all rnis-
defendants received 

These figures some jail time. 
were buttressed by the 

out of a total of 2 a ' o~servation that 
, ' 31 m~sdemeanor . 

t~on's low files in one jurisdic-
er court during 1981 th 

showed th ' e Court's computer system 
at 62% of all defendants 

counsel. 
were not re I preSented by 

n a second jurisdict' 
estimated ~on, interview respondents 

the rate of appointments in 
be from 5% to 10 %. 

misdemeanor cases to 

For the 20% of ' 
m~sdemeanors showing 

could be two', . jail time, there 
POss~ble explanations 

t ' apart from the failure 
o ~mplement Argersinger. 

- First, the defendant 
given an 0 1 ' could have ra wa~ver wh'l ' 

~ e stand~ng in front of 
although no writte ' the bench, 

n wa~vers appeared in 
Seco dl . the COUEt's f;les. n y, the jail t' , ~ 

ing trial. 
~me m~ght have been s d 

erve while a,.,ai t-

The courts' 
" practices with respect to 
~n m~sdemeanor cases apPOinting counsel 

judges preferred to 

sel for defendants. 

were Open to question. 
In one site, 

S'd err on the 
~ e of not apPOinting COUn-

if the judge, f Then, 
a ter hearing a defendant' 

s case, changed his mind about 
a defendant who had not incarcerati~g 

without counsel, he would de-
appeared 

clare a mistrial ' , apPO~nt 

the case. 
counsel, and 

In a second site, 

meanor defendants t o read 

recUse himself from 

the judge required all misde-
a long page of rights and 

to sign 
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it at the bottom before stepping up to the bench. Then 

the judge inquired, "You have certain rights given: \;0 you 

in written torm. Do you understand those rights?!! If the 

answer was in the affirmative, the judge simply asked, 

"How do you wish to plead?1I without making any reference 

to counsel. While the study team was informed that the 
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page of righ~s did not constitute a waiver of counsel, there 
. 

was apparently some confusion about its meaning, since one 

local felony court judge, many defendants, and, initially, 

those conducting the docket study, constrlled it as a waiver. 

The team made the following findings about the imple-

mentation of the Argersinger decision: 

a. 

b. 

The riiht to counsel as re1uired by the 
Arqers~nger decision w~s 0 ten chilled 
by court practices in rendering advise
ments. 
Docket study data indicated that counsel 
was not beina provided to indigent defen-
dants accuse of misdemeanors in a sign1J:
icant percentage of cases where some jarr
time was imposed. 

2. The problem of access to counsel for pretrial 

detainees. Once counsel were appointed, how soon did they 

beg~n to do their job? One of the most frequent complaints 

heard from defendants, corrections personnal, and reform

minded attorneys was that many lawyers failed to interview 

or visit tneir clients until the clients are brought to 

the court's holding cells for their preliminary hearing or, 

in the case of a misdemeanor, next court appearance. When 

the clients attempted to telephone their attorneys from the 

jail, their collect phone calls were routinely refused. One 
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program failed to assign any 
attorney in the office until 
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the day of court, and when 

was deliberately given the 
an indigent defendant telephoned, 

run-around. 
led to the finding that: 

These observations 

In a large perc t 
a ointedto ree~e:;~ of ca~es~ couns~l 
ail to ~nterview the:r~et~~d~ ent accused 
rior to the time th e a~ned cl~ents 

e next a ear in court. 
3. Choice of counsel. 

Are the indigent accused 
treated like other 

consumers of legal services? This 

study concluded that they were clearly not. 

None of the interviewees throughout th 
. e site visits 

thought that their system prov4 ded 
4 defendants with the 

counsel of their choice. 
Although the Ohio public defender 

statute grants this right 
to defendants, the law is evidently 

practiced in the braach. 

There was a small degree 
of leeway granted to some 

detendants, however. S 
ome judges responded that, in a 

case where a defendant is vociferous 
in opposition to a 

particular aSSigned counsel, 
contract lawyer, or defender 

and provides good 
reasons, the judge may as~ign a differ~nt 

lawyer or request that the 
program do so. These interviews 

resulted in the conclusion that: 

Indige~t defendants rarely if 
a say ~n selecting either the s~;~!~ have 
the attorney to represent them;~--~~o~r~ 

4. Allocation of t 
sys em resources between felony and 

~isdemeanor cases. Th 
e 1967 PreSident's Commission on 

Law Enforcement and tl 
le A~~inistration of Justice pointed 
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out that the "war on crime ll that was to be fought needed 

badly to improve the administration of justice. That 

report explained that, while few Americans percentage-wise 

are prosecuted for felonies, millions of our citizens have 

the experience of being prosecuted in our nation's misde-

meanor courts. It is there that Americans rec~ive their 

impressions of the presence or absence of fairness in our 

judicial systems. It is there that they decide whether we 

are a nation of laws or of men. 

The data that were examined 'in the docket studies 

appears to indicate that the court's resources are stacked 

heavily toward the provision of counsel for felony cases, 

although they are fewer in number. For example, in 

Saginaw County, Michigan, the felony court spent $367,408 

for appointed counsel in 1981, while the misdemeanor court 

spent only $72,095. While the lower court appointed counsel 

for 1/3 of the number of cases handled in the felony court, 

the misdemeanor assigned counsel budget was less than 20% 

of the felony assigned counsel budget. 

However, the more interesting finding related to the 

differences between retained and assigned counsel performance; the 

differences were substantially greater in misdemeanor cases. 

In sites where the study included both felonies and 

misdemeanors, there were much greater differences between 

the performance of assigned and retained counsel for the 

misdemeanor cases. In the two Ohio sites where no mis-

demeanor cases could be included in the sample, there were 

few differences found between assigned and retained counsel. 
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These statistical findings were confirmed by the 

interviews conducted. The researchers were informed that 

the more serious the case, th e more experienced the attor-

ney who would be assigned t o provide representation. Thus, 

the finding that: 

a~ffstatistical analyses showed that l ere~ces between the performance 
~h reta1ned counsel and counsel for 

e poor were great ' • th • er 1n m1sdemeanor 
an 1n felony cases. 

5. Differences in representation _ provided in most 

!!Jony cases and serious felony cases Th ' __ • e reason1ng 

behind the greater allocation of resources to felony than 

to misdemeanor cases b can e taken one step further. All 

of the fee schedules th at were examined made exceptions 

fQr the maximum fee levels allowed for felonies when the 

case involved Q homicide or other very serious felony 

n, ees or the serious charge. Ofte f f . . 
times the fees paid for representing 

cases were many 

the average felony 

case. This disparity in ~~e fees allowed leads to a 

difference in incentives for attorneys to handle these 

cases; they are consiq.ered the II pl ums " f or criminal 

defense attorneys. 

The interviews revealed that many experienced 

criminal trial t a torneys \'iill refuse to handle any but 

the most serious appointed cases because of the more 

lucrative fees paid. 

1 erence in the attitudes of the There was also a d'ff 

appointing judges when it came to murder or other serious 

cases. In each case, the judge personally scrutinized the 
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appointment to insure that a competent attorney was 

appointed. In some cases, where the trial judge felt 

that there were no sufficiently experienced lawyers 

residing in the local area, they brought in an attoruey 

from outside of the county for a very serious case. Thus, 

the. following disparity 'was noted between the average 

felony case and extraordinary felonies: 

The attorneys who provide representation 
to the indigent accused in murder and 
other very serious cases are more highly 
quali£ied than the average of the attor
neys who provide representation in other 
felony cases. 

Conclusion 

This report has described a variety of criminal 

defense systems using private counsel •. Some of these 

have served as the exclusive mode of indigent defense 

representation in a jurisdiction, while others merely 

augmented the services of a full-time defender organiza-

tion. 

We hope that the study will enable county boards, 

legislators, municipal or county court judges, and 

community leaders to better assess the merits and draw

backs of each type of system. The study has addressed 
i • 

such quest10ns as: 

1. 
2. 

3. 

4. 

Is the system cost-effective? 
Do the cost savings result in sacrificing 
quality legal defense? 
Can savings be achieved by making other 
segments of the criminal justice system 
more efficient? 
tihat are the quality controls needed to 
make the defense system function properly? 
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5. What is needed to establish a balance 
in the adversary system between pro
secution and defense? 

6. How should budget projections be made? 
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By assembling information about the features of the 

various systems in use throughQut the United Sta te.~l and 

presenting statistical findings abou:t the operations of 

those systems, this research has attempted to assist 

policy-makers in drawing their own conclusions about the 

features that will best suit their own jurisdictions. 

While this volume has summarized the study's results, 

those who wish to examine the data in further detail are 

referred to Volume I of this report which provides in

depth descri~tions o~ each of the programs visited and 

the actual data and analysis·that was performed in each 

case. 
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