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Emergency ~ntries to Arrest 
Developments Since Payton 
JS:onclusion) 
" ... the time necessary to obtain a warrant is clearly 
relevant to a determination of whether circumstances are 
exigent." 

By 
MOLLIE T. JOHNSON 
Special Agent 
FB/Academy 
Legal Counsel Division 
Federal Bureau of Investigation 
Quantico, VA 

Law enforcement officers of other 
than Federal jurisdiction who are 
interested in any legal issue discussed 
in this article should consult their legal 
advisor. Some police procedures ruled 
permissible under Federal 
constitutional law are of questionable 
legality under State law or are not 
permitted at al/. 

Part I of this article reviewed the 
Supreme Court's decisions in Payton 
and Steagald. In Payton, the Court 
held that as a general rule, an arrest 
warrant is necessarj to enter a sus­
pect's premises to arrest him; where­
as in Steagald, the Court held that 
when third party premises are in­
volved, a search warrant is necessary. 
Both cases recognized that exigent 
circumstances would constitute an ex­
ception to these rules, Part , began an 
analysis of the factors which courts 
have considered when determining 
the existence of exigent circum­
stances to justify warrantless entries. 
Spedficaiiy, the gravity of the offense, 
the time between the establishment of 
probable cause and the arrest, and 
entries to prevent the destruction of 
evidence were reviewed. P5rt II com­
pletes the analysis by examining four 
additional factors. 

Likelihood of Escape-"Hot 
Pursuit" 

Prior to the Payton and Steagald 
decisions, the Supreme Court had 
also recognized "hot pursuit" of a 
suspect as an exigent circumstance 
which would justify a warrantless entry 
into premises.49 In Warden v. 

Hayden,50 police officers, acting with­
out a search or arrest warrant, en­
tered a house to arrest an armed rob­
bery suspect who had been observed 
entering only minutes before. The Su­
preme Court upheld the warrantless 
entry and search as reasonable be­
cause to delay the entry would have 
endangered the lives of the officers 
and others and would have allowed 
the suspect time to effect his 
escape. 51 The Court described speed 
as being essential. 

Similarly, in United States v. 
Haynie,52 the U.S. Court of Appeals 
for the Fourth Circuit found that the 
warrantless entry of a residence was 
justified under the hot pursuit doctrine. 
In July 1977, the police in Hanson 
MA, received an anonymous tip that 
there was going to be a large drug 
drop at .~~ residence of Mr. and Mrs. 
Bizier on ',37 McQuan Street that 
night and the officers should note the 
position of the cars in the driveway. 
The police placed the Bizier residence 
under surveillance and noted that two 
vehicles were parked on the property 
in such a way that two more vehicles 
could enter and park between them. 
During the course of the surveillance, 
police observed Bizier on several oc­
casions leave the house and look up 
and down the street. Later that night, 
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~wo vehicles arrived together, backed 
l~tO the ~izier's driveway, and parked 
sl~e by Sl?e, The police observed the 
dn~ers eXIt the v-ehicles and momen­
tanly confer near the trunk of a white 
Du~ter. One person then restarted the 
w~lte car and backed it further up the 
dnveway to the corner of the garage 
Four individu~ls were observed t~ 
th.en walk behInd the house. Several 
ml~utes later, three returned to the 
w~lte car and opened the trunk. One 
~ffJcer heard a rustling sound, The of­
fIcers then walked to the driveway to 
arrest the SUspects, As they ap­
~roached, the trunk was shut. The of­
fIcers ~oticed the smell of marijuana 
~manatlng from the trunk, and one of­
flc~r noticed a substance which he 
beheved to be marijuana on the rear 
bumper of the vehicle. Realizing that 
one of the four men was miSSing one 
of the officers then proceeded t~ the 
house, entered, and arrested the 
fourth suspect inside the Bizier resi­
dence. 

rence in time. For eXample, in United 
States v. MartineZ-Gonzalez, 54 a DEA 
agent Who had previously arrested a 
woma,n named Sanchez for involve­
ment In a cocaine trafficking operation 
?bserved her in a vehicle with an un­
Iden~ified male, She was temporarily 
detained and was subsequently ar­
rested for violation of the immigration 
laws. In her purse the agents found a 
rent receipt for Apartment 7-F as 
well as keys for Apartment S-M. A 
consent search of Apartment S-M re­
vealed traces of cocaine and marijua­
na, as well as a weapon and curren­
cy. The agents, believing that Apart­
ment 7-F might be a "stash pad" d _ 
termined from the superintenden't th:t 
Apartment 7-F had been rented a 
month before by Sanchez and 
young Hispanic male, that only a fOld~ 

The court found that inasmuch as 
a larg~-SCale narcotics operation was 
o~curnng and the fourth suspect had 
?Isappe~red, the police were justified 
In en.ter~~g the house without a war­
rant In hot pursuit" of the suspect. 
The. court stated that speed was es­
sential for both the apprehension of 
th~ SUspect and for the safety of the 
offIcers, and thus held that the evi­
de~ce which was found in plain view 
dur~ng the protective sweep of the 
reSIdence was admissible. 53 

, A~thoug~ the doctrine of hot pur­
SUIt gIves nse to visions of an ex­
tended chase through the streets 
cO,urts have recognized that the pur~ 
SUIt can be just a momentary OCCur-

Ing cot had been moved into tile 
apartment, and that the man was ob­
s~rved carrying several very heavy 
fhght bags into the apartment, The 
agents contacted an assistant U.S. at­
torney in an attempt to obtain a 
search warrant for the apartment but 
were unable to do so because of the 
!ateness of the hour. While maintain­
Ing surveillance of the apartment, the 
agents observed Martinez, the lessee 
of the apartment, approach. When 
they confronted him and identified 
themselves, Martinez ran into the 
apartment and locked the door. 

The U.S. Court of Appeals for the 
~econd Circuit concluded that at the 
tIme the agents approached Martinez, 
~he~ ,had only reasonable SUspiCion 
JustIfYIng a temporary stop. When he 
fled, however, based on all the cir­
cumstances, the agents then had 
probable cause to arrest him. 55 The 
court thus found that the warrantless 
entry w . t'f' . as JUS I led based on exigent 
clr~umstances which included hot pur­
SUIt and preventing the destruction of 
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"Law enforcement officers should be conscious of the 
availability of telephonic warrants in their jurisdictions, and 
when assessing the exigencies of a situation, telephonic 
warrants should be used, if feasible." 

evidence. The court stated that Marti­
nez could not retreat into the apart­
ment to thwart an otherwise lawful 
arrest.56 

Hot pursuit of a suspect is an exi­
gent circumstance that in and of itself 
will ordinarily justify the warrantless 
entry, inasmuch as time is of the es­
sence. There must, however, be some 
close proximity between the occur­
rence of the crime and the warrant­
less entry.57 

In addition, warrantless entries 
have been justified by the courts, 
even where there is no hot pursuit, in 
order to prevent the escape of a sus­
pect. In United States v. Acevedo,58 
DEA agents arrested Acevedo's asso­
ciate, Ramos, after a narcotics trans­
action. Ramos then identified Ace­
vedo as his heroin source and gave 
the agents the apartment number 
where he could be found. When a 
warrantless entry failed to locate Ace­
vedo in that apartment, Ramos sug­
gested another apartment in the same 
building wtlElre Acevedo had previous­
ly resided. Agents arrested Acevedo 
without a warrant in the second apart­
ment. 

The Seventh Circuit Court of Ap­
peals upheld the warrantless entry to 
arrest based on the risk that Acevedo 
would escape during the time neces­
sary to return with a warrant. The 
court reasoned that inasmuch as Ace­
vedo's accomplice had been arrested 
and would not return with the pro­
ceeds, Acevedo would, in all likeli­
hood, have been tipped off to the 
events at hand. Furthermore, the 
court found that although there were 
numerous agents at the scene, their 
ability to protect against Acevedo's 
escape was impeded by their incom­
plete knowledge of the building's 
layout and possible exits for escape. 
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In view of the above, the court found 
that exigent circumstances existed.59 

In the absence of hot pursuit, it 
will be necessary that officers show 
the courts that other exigent circum­
stances existed-e.g., the suspect 
was alerted to the presence of the of­
ficers, the building could not be se­
cured, or that threats to evidence or 
to the safety of police or the public 
prevented the obtaining of a warrant. 

Safety of Law Enforcement 
Officers and/or the Public 

Another well-recognized principle 
that may justify a finding of exigent 
circumstances is danger to arresting 
officers or the public from a suspect. 
In Warden v. Hayden,60 the Supreme 
Court stated: 

"The Fourth Amendment does not 
require officers to delay in the 
course of an investigation if to do 
so would gravely endanger their 
lives or the lives of others. Speed 
... was essential .... "61 

Courts, in numerous recent cases, 
have found that the safety of the 
police, informants, and/or the public 
were important factors justifying the 
finding of exigent circumstances. 

In United States v. Hultgren, 62 an 
informant's transmitter abruptly 
ceased operation during a narcotics 
buy, Moments later, DEA agents en­
tered the residence without arrest or 
search warrants. The U.S. Court of 
Appeals for the Fifth Circuit held that 
the unexplained failure of the trans­
mitter raised the possibility of danger 
to the informant and the destruction 
of evidence if entry into the house 
was not promptly effected. 

In United States v. Farra,63 DEA 
agents arrested several suspects after 
a cocaine transaction. At approxi­
mately midnight, during the purchase 
negotiations, one of the suspects 
gave an undercover agent 5 grams of 
cocaine and told him that the remain­
der of his cocaine was at a Manhattan 
hotel. At his arrest, which occurred 
shortly after 1 :30 a.m., a Ramada Inn 
room receipt was found. Another sus­
pect who was arrested also had a 
Ramada Inn room receipt. The agents 
went to the Fi',amada Inn to secure the 
rooms and prevent the removal or de­
struction of evidence. Upon arriving at 
the hotel, the manager told the agents 
that the registrants of the rooms in 
question had moved to two other 
rooms earlier. At approximately 3:00 
a.m., the agents proceeded to Room 
320, where they observed light 
coming from under the door and 
heard an agitated discussion in Span­
ish taking place in the room. When 
the agent knocked on the door and 
announced his identity, the agitated 
conversation was augmented by rhe 
sounds of much stirring about and the 
slamming of drawers or doors. The 
agents opened the door with ,a pass­
key and saw 22 pounds of cocaine in 
an open flight bsg, 

The evidsnce was suppressed at 
trial; however, on appeal, the U.S. 
Court of Appeals for the Second Cir­
cuit held that exigent circumstances 
justified the entry. Upon arriving at the 
hotel, the agents learned of the suspi­
cious changing of rooms, which the 
court noted was a common teChnique 
used by people seeking to avoid de­
tection. In addition, the court noted 
that the agents knew an unidentified 
collaborator of the suspects had not 

yet been arrested, that his where­
abouts were unknown, and also that 
the hotel management had temporari­
ly blocked access to the third floor in 
order to protect other hotel guests a 
situation that CQuid not have be'en 
maintained for long. The court con­
cluded that if the agents were forced 
to remain in the hallways until they 
were able to obtain a warrant in the 
middle of the night, there was a sub­
stantial risk that other innocent pa­
trons at the hotel would be harmed or 
significantly inconvenienced.64 

In United States v. BUrgos,65 Al­
cohol, Tobacco and Firearms (ATF) 
agents received information that an 
individual named Kasha had pur­
chased 192 weapons in a 7 -month 
period without the proper firearms 
permit. The agents observed Kasha 
transfer two large boxes filled with 
arms to Burgos, and Burgos later was 
assisted by an Unidentified man at his 
residence while unloading the weap­
ons from his vehicle. The agents were 
unaware of the number of weapons or 
people located inside Burgos' resi­
dence when they entered to effect his 
arrest. The Court of Appeals for the 
11 th Circuit fou.nd that the warrantless 
entry was justified in that it was rea­
sonable to conclude that the resi­
dence was an arsenal. The court 
st~ted that the threat of injury to the 
neighborhood and the arresting offi­
cers excused the agents' failure to 
obtain a warrant b.afore the arrests. 
Furthermore, the quick action in­
creaStld the likelihood that no one 
would be injured. 

These cases clearly illustrate that 
courts are quick to find the existence 
of exigent circulrtstances if facts exist 
Whi~h indicate the likelihood of danger 
to either the police or the public. 

Prior Attempts to Obtain a Warrant 

Courts have long noted that the 
delay. or inconVenience caused by at­
temptrng to obtain a warrant does not 
by itself justify bypaSSing the warrant 
requirement of the fourth amend­
ment.66 When examining the govern­
ment's claim of exigent circum­
stances, consideration is given to 
whether law enforcement officers 
made reasonable efforts to obtain a 
~arrant prior to entering priyate prem­
Ises. 

Courts have recognized that the 
time necessary to obtain a warrant is 
clearly relevant to a determination of 
whether circumstances are exigent.67 
In :esponse to this problem, various 
legislatures have established proce­
dures whereby law enforcement offi­
cers can obtain warrants by tele­
phone. For instance, Federal magis­
trates are authorized under Rule 
41 (c) (2) of the Federal Rules of Crimi­
nal Procedure to issue search war­
rants based on telephone communica­
tions. The legislative history of that 
provision reflects that an important 
purpose for the rule was to encourage 
law enforcement personnel to obtain 
warrants. 68 As a general rule, in those 
jUrisdictions where the procedure is 
available, trial courts now consider the 
time needed to obtain a telephonic 
warrant when assessing the urgency 
of a situation.69 Although warrants ob­
tained by telephone generally take 
less time to procure than traditional 
warrants based on a written affidavit 
the time required for a telephone war~ 
rant will vary from case to case. 

In United States v. Baker. 70 the 
district court found that 1 hour and 15 
minutes was abundant time to obtain 
a telephonic warrant in that district 
and held that the evidence should be 
suppressed because the Federal 

c 

agents did not even attempt to obtain 
a telephonic warrant. In Baker. DEA 
agents arranged for the purchase of 
drugs at a suspect's home. The sus­
pect subsequently changed his mind 
about the location of the transaction 
and sent his girlfriend to deliver the 
drugs to another person's home. The 
agents arrested his girlfriend when 
she arrived with the drugs and then 
drove to the suspect's home. Without 
a warrant, the agents entered and ar­
rested the suspect and r'earched him 
and his home. The court held that exi­
gent circumstances did not excuse 
their failure to obtain a warrant be­
cause there was adequate time to 
procure one by telephone. Rejecting 
the Government's unsupported asser­
Iron that obtaining a warrant by tele­
phone would have taken almost as 
long as obtaining one in person the 
court explained: ' 

"At 3:00 p.m. or a few minutes 
thereafter, the agents had probable 
cause to arrest [the suspect], and 
they had reasonable grounds to 
believe that he might become 
alarmed and destroy evidence in his 
home and flee if [his girlfriend] did 
not return to his home by about 
4:45 p.m. Deducting the 25 to 30 
minutes time required to 
travel ... to [the suspect's] home 
the agents still had nearly an hour ' 
and 15 minutes left in which to seek 
and obtain a warrant. This was 
inadequate time to travel to Des 
Mornes to get a warrant, but it was 
abundant time in which to seek and 
obtain a warrant from a federal 
magistrate by telephone."71 
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" . . law enforcement officers should avoid the 
appearance that they created the exigency in an attempt to 
enter private premises without a warrant." 

In United States v. Steaga/d, the 
Supreme Court noted that a telephon­
ic search warrant would provide an al­
ternative to a traditional warrant 
based on a .vritten affidavit, if a mag­
istrate was not located in close prox­
imityJ2 

The courts have noted that there 
will be situations where the exigencies 
are so imperative that even the short­
est possible delay in obtaining a war­
rant will be preciudedJ3 For example, 
in United States v. Hultgren, the court 
held that the abrupt failure of the in­
formant's transmitter during a narcot­
ics transaction and the apparent 
threat to his safety created exigent 
circumstances which would have 
made even a telephonic warrant im­
practicable.74 

In United States v. Berick,75 DEA 
agents, upon receipt of informant in­
formation, located Berick's rural resi­
dence where a methamphetamine 
laboratory was believed to be in oper­
ation. A surveillance was instituted at 
the location at approximately 4:00 
p.m. At approximately 5:00 p.m., an 
undercover agent met with a man 
who stated that he was a chemist and 
manufactured methamphetamine but 
that he was having trouble with the 
crystalization process. He agreed to 
sell the undercover agent metham­
phetamine oil which he would obtain 
from his lab and return in 30 to 40 
minutes. The chemist, Culver, and his 
wife returned with the oil at approxi­
mately 6:00 p.m. and were immediate­
ly arrested. DEA agents learned that 
there were four peJple still at the lab 
and that Culver and his wife were ex­
pected to return very shortly. This in­
formation was transmitted to agents 
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maintaining the surveillance of the 
labora{ory. Several minutes later, the 
agents at the scene entered the 
mobile home and shed (where the lab 
was located) and arrested the four in­
dividuals. GUns and other evidence 
were secured. Four hours later, the 
mobile home and lab were searched 
pursuant to a search warrant. At trial, 
the district court concluded that exi­
gent circumstances justified the war­
rantless entries. 

The U.S. Court of Appeals for the 
Fifth Circuit determined that exigent 
circumstances existed because proba­
ble cause that the premises were a 
laboratory did not arise until approxi­
mately 6:00 p.m. In addition, since the 
Culvers were expected to return very 
quickly, the remaining four occupants 
would have been alerted and either 
fled or destroyed evidence. The court 
also noted that since it was almost 
night and the remaining occupants 
were known to be armed, there was 
legitimate concern for the safety of 
the agents and the public. The court 
conCluded that the Circumstances 
were exigent and even resort to a tel­
ephonic warrant was excused.76 

Law enforcement officers should 
be conscious of the availability of tele­
phonic warrants in their jurisdictions, 
and when assessing the exigencies of 
a situation, telephonic warrants should 
be used, if feasible. When a telephon­
ic warrant procedure is available but 
not used, courts will examine the cir­
cumstances surrounding the warrant­
less entry with close scrutiny. 

Was the Exigency Created by the 
Government? 

In determining whether eXigent 
circumstances justified a warrantless 
entry, courts will examine the nature 
and origin of the exigency. A warrant­
less entry to arrest or search may not 

be justified on the basis of exigent cir­
cumstances which are created by the 
government itself.77 

In People v. Wllson,78 at approxi­
mately 9:00 p.m., police received a 
call from a Nortll Chicago Holiday Inn 
regarding the possible theft of a lamp 
from a particular room. The police 
went to the hotel and accompanied 
the security guard to the room. They 
knocked on the door but received no 
response. The officers left and in­
structed the security guard to call 
them whe:1 the occupants returned. 
Later, the hotel security guard entered 
the room with the passkey and con­
firmed that the lamp was missing. In 
addition, he saw a knife on the floor, 
bloody rags and cotton wads, a sy­
ringe, and a bottle of clear fluid. At 
approximately 11 :00 p.m., the security 
guard called the police when he saw 
the two occupants of the room return, 
accompanied by two other individuals. 
When the police arrived, the security 
guard told the officers that he would 
sign a complaint against the occu­
pants for theft. He also told the offi­
cers about the other objects that he 
had seen in the room. The officers 
and security guard went to thE> room 
where the security guard knocked on 
the door, identified only himself, and 
asked to speak with the occupants 
about the missing lamp. As the door 
began to open, the officers stepped in 
front of the door. One suspect shout­
ed, "It's the police," and tried to close 
the door while the other suspect 
moved toward the bathroom. The 
police entered the room, found pack­
ets containing heroin, and arrested 

the two occupants. At trial. the war­
rantless entry was justified on the 
grounds of exigent circumstances. On 
appeal, the Appellate Court of Illinois, 
Second Circuit, reversed and conclud­
ed that the exigency was created by 
the officers when they remained out 
of view until the occupants opened 
the door for the security guard. TIle 
court stated that no attempt was 
made to get an arrest warrant for the 
theft and that the purpose of proceed­
ing to the room to fUrther investigate 
the theft waR me(ely a pretext used to 
induce the exigent circumstance 
which did, in fact, occur with regard to 
the drug-related activities.79 

Another illustration of what courts 
might consider a police.created emer­
gency is found in People v. Klimek.8o 
Police responded to a disorderly con­
duct call wherein neighbors com­
plained about the noise made by 
Klimek, the occupant of a downstairs 
apartment. They said they would file a 
complaint. Before the complaint was 
filed, the officers went to Klimek's 
apartment and knocked and an­
nounced their identity. A woman re­
sponded, and the police informed her 
of the complaint the neighbors 
planned to sign and asked to speak 
with Klimek. The woman opened the 
door. entered the hallway, and told 
the police they could not enter the 
apartment. She said that Klimek was 
ill and could not come to the door. 
The woman began to reenter the 
apartment, and a male voice from 
inside shouted that the police could 
not come in. The officers then forcibly 
entered the apartment, found marijua­
na in plain view, and arrested Klimek. 

The Appellate Court of Illinois, 
Second Circuit, reviewed the trial 
court's suppression of the evidence. 
The appellate court noted that when 
one of the officers had positioned his 
foot across the threshold of the door, 
he had made an unlawful entry. The 
court stated that the subsequent entry 
to prevent further harm to the officer 
could not be justified as this was a 
classic case of a police-created exi­
gency. The court found no additional 
factors which would justify the war­
rantless entry, inasmuch as this was a 
nonviolent crime and there was no 
reason to believe Klimek was violent 
or armed just because he was hos­
tile.81 

In order to use the exigent excep­
tion, law enforcement officers should 
avoid the appearance that they cre­
ated the exigency in an attempt to 
enter private premises without a war­
rant. 

CONCLUSION 
In the aftermath of the Payton 

and Steagald decisions, there was 
considerable concern in the law en­
forcement community about the 
impact of the warrant requirement on 
entries of private premises to make 
an arrest. This concern existed even 
though the Supreme Court noted in 
Steagald that few situations would re­
quire search warrants because of the 
presence of exigent circumstances. 

The cases that have been exam­
ined in this article confirm that view 
and provide some guidance as to the 
factors which the courts have consid­
ered in justifying warrantless entries. 
Law enforcement officers should be 
aware of these factors so that when 
they arise and warrantless entries 
become necessary, the justifica!lons 
can be accurately communicated to 
the courts. FBI 
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Hl;2L cer( den,'ed 40:1 U S 984119;"1,4.) Un't61 S!Jh's v 
AL~('H~d~" supra noll) 3~, Unl/t\1 $tJrt~S \I f1V/lgft"n SulX.l 

noll: 32. (In.r/t',1 Sldlt'S v Mt'J'.1, supr,a nOh' 48 
"11 ~08 N E 2li 98~ ,III App 211 Dist 1980) Jt !:.hl~uld 

Vii noted that thp court conCluded that th(' occupant 0f a 
molt?! rD;Jm I~ fIj..ewlSf' l~nlll1('d to IOLJrth amt-'ndmt)nt 
protc\":tH.m aqd1nst Unrt}ds~'naPI(' Sl~drdw!-. and Sf!.!Wfj~ 

~) 11.1 at mlO 9~11 

R,' 42;" N [ 2(1 59t\ (Ill App 2~1 DIS! 19Bn 
R! Id at 00: 

July 1985 I 31 
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