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Introduction 

In the Criminal Code, five generic offences against conjugal rights and the solem­
ni'7,ation of marriage are classified as crimes against the person. They are: bigamy; 
polygamy; feigned marriage; pretending to solemnize a marriage; and solemnizing a 
marriage contrary to law, 

The very existence of these offences in our criminal law cannot fail to raise many 
questions, The first which naturally come to mind concern their basis and the need to 
make them subject to criminal penalties, It is easy to see that these offences have their 
roots in the fundamental institutiop.s of society: the family and marriage. The common 
and essential characteristic of the offences is that they threaten the institution of marriage. 
Of course, this fact cannot by itself justify crilainal sanctions. It is thus necessary to 
consider the special nature of the problems associated "lith threats to this institution. 
To begin with, an analysis of marriage in Canadian society will make it possible to 
determine the nature of these threats and to assess their relative seriousness. 

The problems having been indicated, the responses to them by existing law, civil 
ar:J criminal, must be examined and evaluated. This leads to assessing the need for 
criminal sanctions, which must take into account not only the reprehensible nature and 
intrinsic seriousness of the prohibited behaviour, but also the quality and adequacy of 
non-criminal solutions. Further, examining the relevance of criminal sanctions in light 
of the civil rules of marriage is likely to disclose conflicts or ambiguities which may 
result in two concurrent type~ of solutions, This kind of situation, when it exists, may 
make the law uncertain in the eyes of the public, and demands reform. 
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CHAPTER ONE 

The Problem of Criminal Sanctions 

1. The Institution of Marriage 

In a well-ordered State, the principal laws will be those governing marriage. (Plato, Laws) 

It would be impossible in this Paper to review all aspects of the imlJOltance of 
the family and marriage to society. The family remains the nucleus around which most 
societies are organized. In the Preamble to the Canadian Bill of Rights, for example, 
the Parliament of Canada expressly confirms the attachment of the nation to the position 
of the family in Canadian society.! 

Social stability and cohesion require that the family unit be itself stable and cohe­
sive. The stability and continued existence of the family are given concrete form by 
marriage. Accordingly, the pursuit of these fundamental qualities is the purpose of 
legislation on marriage, which clearly defines the effects of marriage and the c.:auses 
and methods of dissolving it. Thus, legislation elevates malTiage to the rank of a true 
institution. The fact that it is an institution also affects the formation of a marital union. 
Marriage is not an ordinary contract; the contractual obligation cannot be defined or 
limited by the spouses. In the solemnization of the marriage, the spouses agree that a 
new social and legal status will apply to them. 

Consequently, a valid marriage must meet certain conditions of form and substance 
imposed by the law. The !:ocial importance of the institution of marriage thus explains 
the solemnity surrounding it and the attention paid to it by the law. We recognize, 
however, that there are some members of society who no longer attach such importance 
to this institution. Many prefer a union which does not meet the conditions of form 
and substance imposed by the law. Nevertheless, the criminal law must provide protec­
tion for those who accept the values of marriage. 

1. Canadian Bill of Rights, R.S.C. 1970, App. III. 
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II. The Characteristics of MalTiage 

[TRANSLATION] 

Society makes the weight of its restraint felt in matrimonial matters by the prohibitions and 
the rites which it imposes. (Jean Carbonnier, Droit civil, p. 331) 

The institution of marriage has certain essential characteristics; the various attacks 
upon marriage, which mayor may not be penalized by the law, are defined in relation 
to these characteristics. 

In Canada, as in most Western countries, marriage has its origins in Roman law 
as developed by canon lawyers since the beginning of the Christian era. 2 This common 
origin is reflected in the identical nature of the essential properties of modern marriage 
in civil law systems and marriages with a common law tradition. 3 

The essential properties of man'iage result directly from the very nature of the 
institution. To them may be added in modern law the characteristics associated with 
the form and solemnization of marriage. 

A. The Essential Properties of Man'iage 

In its widest sense, which embraces the various Western legal traditions, marriage 
is defined as the voluntary union of a man and a woman to the exclusion of any other 
person during the continuance of that union. 

This definition contains the fundamentai characteristics of marriage in our Western 
societies: the difference in sex between the spouses; their consent to a lasting marital 
union; and its exclusivity. These same characteristics were also embodied in the concept 
of a "Christian marriage" developed by the Euglish courts in the nineteenth century, 4 

to differentiate it clearly from marital practices alien to European traditions. 

2. 1. Carbonrjer, Droit civil, Tome premier: IllIroductio/l a i'etude du droit et Droit civil, 3rd ed. (Paris: 
P. U .F., 1967), p. 331 ff. See also E. Roguin, Traite de droit civil cOli/pare: Ie mariage (Paris: ed. Pichon, 
1904); J. Pineau, La famille (Montreal: P.o.M., 1982), p. 3; J. T. Hammick, The Marriage Law of 
England (London: Shaw and Sons, 1873), p. 3. 

3. See in general: H. R. Hahlo, Nullity of Marriage in Canada: With a Sideways Glance at Concubinage 
and Its Legal Consequences (Toronto: Butterworths, 1979); Roguin, supra, note 2. 

4. See in particular: T. C. Hartley, "Polygamy and Social Policy" (1969), 32 Modern L. Rev. ISS, p. 160; 
M. L. Marasinghe, •• Polygamous Marriages and the Principle of Mut'ltion in the Conflict of Laws" (1978), 
24 McGill L.J. 395, especially pp. 395-402. The classic cases in English law are: Wan'ender v. Warrender, 
[1835J 2 Cl. & F. 488 - in particular the celeb,~ted dictum of Lord Brougham. p. 532; Hyde v. Hyde 
(1866). L.R. I, P. & D. 130 (decision of Lord Penzance); In re Bethell (1887), 38 Ch. D. 220. 
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The first two characteristics of marriage are relatively straightforward. A union of 
persons of the same sex is not a marriage; secondly, defects in consent between spouses 
may compromise the validity of a marital union. 

However, the exclusive nature of marriage pres(;!"ts some difficulties. In moral and 
religious terms, first of all, this characteristic is given the status of a principle in modern 
canon law:5 

The essential properties of marriage are unity and indissolubility; in Christian marriages they 
acquire a distinctive firmness by reason of the sacrament. (Canon 1056) 

In k::ral terms, this essential characteristic of marriage is the source of specific 
ccnjugal duties, including the obligation of fidel ity bet,,'!p.en the spouses. Finally, the 
exclusivity of the conjugal lmion is the basis of the principle of monogamy. 

The monogamous marriage is derived directly from the oldest Roman law, as 
reinforced by canonical theory. This Romano-Christian concept6 is the historical substra­
tum of the matrimonial systems of countries with a Christian tradition. As Jean Carbon­
nier writes, [TRANSLATION] "the institution of monogamous marringe is a capstone of 
European legal civilization.,,7 This tradition is, therefore, the source of Canadian matri­
monial law in the common law provinces and in Quebec, where the legal system is 
based on civil law. 8 

Monogamous marriage is not simply the result of a legal tradition. It is also a 
fundamental aspect of society and civilization. FUlthermore, the principle of monogamy 
is not an exclusively Romano-Christian concept. Monogamy and its corollary, the prohi­
bition of polygamy, have existed in other civilizations. According to Tacitus, the Gennanic 
tribes in antiquity generally accepted only monogamous marriage. Seeking to establish 
the antiquity of the institution, Blackstone explains that in ancient Scandinavian law, 
polygamy was a crime punishable by death. In the Age of Enlightenment, the uniformity 
of monogamous practice io Europe was explained by the climate of the Nordic countries 
and demographic conditions in Eastern nations. 9 

5. Code o/Cal/ol/ Law, promUlgated on January 25, 1983 and effective on November 27, 1983. 

6. Monogamous marriage does not belong to the Judaic tradition of the Bible. The polygamy ot the Old 
Testament patriarchs was not adopted by the Church. However, it should be noted that even in the European 
Judaic tradition, biblical polygamy has given way to the monogamous principle. Hartley, supra, note 4, 
p. 155; Carbonnier, supra, note 2, pp. 339-40. 

7. Supra, note 2, p. 331. 

8. See in general: Hahlo, supra, note 3; Pineau, supra, note 2. 

9. W. Blackstone, COII/mel/taries 01/ the Lall's 0/ Eng/and, 1st ed. (Oxford: Clarendon Press, 1769), Book 
IV. pp. 163-4; Montesquieu. L'esprit des lois, Title XXlII: "Laws in Their Relation to the Number of 
Inhabitants.' , 
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These reasons may seem amusing today, but whatever the original causes of its 
practice, monogamy still corresponds to a pervasive sociological reality. The mono­
gamous structure of the marital union, whether the formal institution of marriage or 
concubinage, is a fundamental part of the cultural mores and traditions of a Western 
society. 

In Canada, aside from the moral value which it represents, monogamous matTiage 
constitutes the '.'ery fibre of the social fabric. The 1981 census of the Canadian popu­
lation indicates that the great majority practices monogamy: 

11,949,165 persons stated they were married, separated or cohabiting; 

500,135 persons stated they were divorced; 

1,157,670 were widows or widowers of a former monogamous couple; 

10,736,215 persons stated that they were single (this figure includes children). 

Thus. the monogamous principle not only represents an essential characteristic of 
the institution of marriage; it also constitutes a basic patt of Canadian society. 

B. The Marriage Rites 

Unlike its fundamental characteristics, the formal requirements of marriage have 
changed considerably over the centuries. In modern law, there are essentially two formal 
conditions: the necessity of a rite; and the publication of the marriage. 10 

Originally, canon law, following Roman law, regarded the act of marrying as a 
purely consensual agreement. This concept gave marriage a private nature which was 
renected in the absence of any public rite. A simple exchange of vows between spouses 
sufficed to conclude a matTiage. The possession of this status subsequently confirmed 
the matTied state of the spouses. II The Church undoubtedly did recommend that the 
union be blessed by a priest in a religious ceremony. This was the usual form of 
marriage. However, failure to follow this recommendation did not affect the validity 
of the marriage from either a legal or religious standpoint. 12 

10. Cm'bonnier, supra, note 2, p. 335 ff.; Hahlo, supra, note 3. 

II. A complex system of establishing matrimonial status existed in the old law. See Roguin, supra, note 2, 
p. 96 ff. 

12. In legal terms the continuance of the marital union took precedence over form; in religious terms the 
sacrament of marriage was regarded as administered by the spollses themselves, so much so that the 
absence of a religioliS celebrant was not a bar to the formation of un effective and valid man'iagc or even 
to receiving the sacrament. See Roguin, supra. note 2, p. 100. 
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This extreme simplicity in the formation of a marriage was, however, capable of 
producing difficulties in determining whether persons were married. To begin with, 
there was an inevitable confusion between consensual marriage, also referred to as 
irregular marriage, and concubinage. Unlike Roman law, the canon law maje a clear 
distinction between the two, and tended to treat concubinage as man·iage. 13 The same 
was true of a defective marriage, which would have been acceptable had it not been 
subject to some departure from the rules or rites prescribed by the Church. A clandestine 
marriage celebrated by a priest had the effect of a valid marriage. 

All this confusion created by the state of matrimonial law was aggravated when 
the problem arose of the validity of a marriage or even of its existence. Needless to 
say, the question became a crucial one in cases of a second marital or concubinary 
union, in view of the principle of monogamy. 

Historically, this confusion occun'ed at different periods with the re-emergence of 
obscure marital connections and cases of more or less legal bigamy. 14 The Council of 
Trent in 1563 resolved this confusion by imposing a public formality as an essential 
condition of the validity of marriage. Henceforth, only a regular marriage celebrated 
ill facie ecclesiae would be recognized. The situation in England remained unchanged, 
however, because of the separation of the Anglican Church from Rome some thirty 
years before the Council. The principles of pre-Trent canon law thus remained those 
of British common law: 

As the result of these views there were three distinct modes of entering into matrimony 
under the ancient law of England: (I) By public celebration in facie ecclesiae; (2) By 
clandestine celebration covertly conducted by a clergyman ecclesiastically ordained; and (3) 
By the mere consent of the parties. IS 

This historical circumstance explains the survival of marriage by consent, also 
known as common law marriage, into modern times. At the present day, this form of 
union has a legal status in certain jurisdictions, especially in some of the American 
states. 16 However, English law was to encounter the same difficulties inherent in this 
matrimonial system. Various ecclesiastical legislative measures in the seventeenth century 
were powerless to limit i1Tegularities in marriage and a shameless traffic in clandestine 
unions assumed disquieting proportions at the end of the century. 17 

13. Roguin. supra, note 2, p. 102. 

14. It would be beyond the the scope of this text to review the various historical events punctuating the 
development of the marriage rites. A useful work of reference in this regard is Roguin, supra, note 2, 
p. 98 ff.: Hammick, supra, note 2, pp. 3-20. 

15. Hammick. supra, note 2, p. ~. 

16. See "Bigamy," 10 Am. JUl'. 2d, 967, in particular pp. 974-5, 977 ff. 

17. The year 1603 continues to be an important date in the evolution of regulation of marriage. It was in this 
first year of the reign of James I that the ecclesiastical Assizes of Cant(;rbury were convened, and this 
assembly promulgated comprehensive canons regarding government of the Church of England, clergy 
and marriage. Many canons provided specific rules for the solemnization of marriage. Thus, canon 62 
provided for a penalty of suspension pel' frienlliulII for any celebrant performing a marriage without 
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Notwithstanding the stringency of the ecclesiastical law on the subject of marriage, irreg­
ularities continued to exist, in part traceable to the old doctrine that a want of completeness 
in the manner of solemnization did not render the contract less binding. A shameless traffic 
in clandestine marriages commenced towards the close of the 17th century, and was contin­
ued in defiance of the law and heavy pecuniary penalties, to the great scandal of the Church, 
until put an end to by Lord Hardwicke's Act (26 Geo. II, chap. 33).18 

In 1753, therefore, the English Parliament in its tum imposed the requirement of 
a public formality for the conclusion of a valid marriage. The statute on marriage entitled 
An Act for the Better Preventing of Clandestine Marriages (26 Geo. II, chap. 33), 
better known as Lord Hardwicke' s Act, provided that marriages not concluded in accord­
ance with religious and public formalities were void. This legislation also SUbstantially 
reinforced the provisions of earlier ecclesiastical law regarding the duties of celebrants 
in the conclusion of marriage. This was the period when criminal legislation took over 
the function of religious legislation in punishing offences relating to the solemnization 
of marriage. Indeed, the situation had so far deteriorated in the early eighteenth century 
that some taverns were known as "marriage houses." Celebrants no longer even took 
the trouble to celebrate in accordance with the rites, and actually sold the parties a 
marriage certificate which conferred marital status on them. 

Lord Hardwicke's Act further defined the crime of "clandestine marriage" by 
classifying it as a "felony" and making it subject to severe penalties. This offence 
was directed at marriage celebrated outside of a church or without authorization. It also 
included a rite in which formalities such as publication of the banns or the obtaining 
of a licence had not been complied with. Finally, the prohibition extended to the entire 
area of tampering with registers and other documents relating to marriage. The definition 
and punishment of offences against the proper celebration of marriage were clearly 
intended to deal with a real problem of delinquency, which was able to develop because 
of the inadequacies of a vague matrimonial law. 

publishing the banns or without a licence. There were even provisions as to the times when marriages 
could be solemnized. These canons laid down the formal and substantive conditions of marriage which 
we arc familiar with today. Though it was binding on the clergy, however, this ecclesiastical legislation 
did not have the force of law. Thus, in order to deal with non-compliance with these canons, a 1695 
statute (6 & 7 Will. III, c. 6) gave them more general effect and a penal aspect. This legislation provided 
for fines in cases of marriages solemnized contrary to the rites. However, the profits which churchmen 
derived from the celehration of marriage, regular or irregular, made such measures pointless. 
What was even more serious, however, was that the developments in regulating marriage resulted in the 
growth of clandestine marriages outside the churches: 

One eftect of the measures taken for the prevention of secret matrimony in churches, was to extend 
this scandalous trade in other direction. A class of profligate and degraded clergymen confined in 
the Fleet Prison, or residing within its rules, undertook to marry couples in a private manner, and 
these men touted for clandestine marriages with unblushing effrontery. (Hammick) 

Over the next hundred years, other legislation sought to reinforce compliance with the law (7 & 8 Will. 
Ill, c. 35, 10 Anne, c. 19 (s. CLXXVl)). However, it was not until a statute in 1753 that matrimonial 
legislation was finally introduced to correct the situation: Hammick, supra, note 2, p. 3 ff.; Blackstone, 
supra, note 9, p. 162 (on "clandestine marriages"). 

18. Hammick, supra, note 2, p. 9. 
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In short, the historical development of matrimonial law demonstrates that clarity 
in the marital status of individuals in society is necessary. The uncertainty as to the 
civil status of couples, resulting from an irregular or clandestine marriage, to some 
extent encouraged marital instability and matrimonial fraud. 

By making the public formality of an official rite compulsory for the validity of 
a marriage, the law eliminated at one stroke these causes of uncertainty and all types 
of claims based on an obscure marital union. 

At the present day, marriage requires the fornlality of an official and a public act, 
whether the marriage is civil or religious in nature. The other special formalities of the 
rite thus appear as technicalities added to these fundamental characteristics. To a degree, 
the clarity of contemporary matrimonial law makes the crucial problems of irregularity 
and clandestinity underlying the prohibitions concerned with the celebration of marriage 
things of the past. 

III. Threats to Marriage 

We now think that an act should not be made a crime unless its commission involves harmful 
social consequences. 19 

The most serious threats to marriage are clearly those which affect the fundamental 
characteristics of the institution. However, not all justify the use of criminal sanctions 
for this reason alone. The threat must involve a degree of seriousness and social unde­
sirability, making intelvention by the criminal law both plausible and necessary. 

The seriousness of deviant behaviour is seen in light of several factors which will 
ordinarily constitute the rational bases for making it a crime. A clutch of justifications 
have been suggested and debated to making threats to marriage criminal, without their 
providing any satisfactory answers.20 Lord Devlin and Dean Rostow consider that the 
defence of public morality is essentially the basis for the prohibition and punishment 
of bigamy and polygamy. 

There is no doubt that moral precepts underlie making certain threats to marriage 
criminal. However, as Hart and Packer have pointed out,21 moral justifications are not 

19. G. Williams, "Language and the Law" (1945), 61 L.Q.R. 71, p. 77. 

20. The debate between Professor Hart and Lord Devlin as to the moral basis of the criminal law has been 
the occasion for a searching analysis and discussion of this entire question. See in particular the comments 
made by B. Mitchell in Law, Morality and Religion in a Secular Society (London: Oxford U. P., 1967), 
in particular pp. 18-35. 

21. H. L. A. Hart, Law, Liberty and Morality (London: Oxford U. P., 1963); H. L. Packer, The Limits of 
the Criminal Sanction (Stanford, California: Stanford U. P., 1968). in particular pp. 312-6; Mitchell, 
supra, note 20, pp. 23 and 28. 

9 



a complete explanation. In particular, the defence of public morality is hard to reconcile 
with the silence of the criminal law on certain immoral types of conduct connected 
with marriage. 

The classic illustration of this weakness of the moral justification is adu[cery. 
Historically in the common law, adultery has never been regarded as a crime. Blackstone 
tells us that it was made a criminal offence by statute during a shOlt period in the 
middle of the eighteenth century. 22 Its repeal was greeted as ending an "unfashionable 
rigour. "23 

There are, in addition, other threats to marriage which, despite their seriousness 
in moral temls, are nevertheless not offences. Thus, abandonment of a spouse, inces­
tuous (consanguineous) marriage or homosexual relations are threats to matrimonial law 
which are penalized by civil laws on man'iage and divorce. However, they are not 
crimes. In fact, the moral justification for penalizing threats to marriage is difficult and 
vague because it is subject to the constant fluctuations in public morality. Moral stan­
dards in marital alld sexual matters have varied at different periods in different countries, 
or at least the threshold of tolerance has changed. A moral system may accept a compro­
mise or, on the other hand, it may in other circumstances demonstrate extreme rigidity. 
Thus, although adultery is not a crime in the common law tradition, it has been made 
criminal in other countries, and even in some parts of Canada by pre-Confederation 
statutes. 24 

The same fluctuations characterize religious standards. The new Code of Canon 
Law of the Roman Catholic Church has substantially altered its criminal law. Since 
1983, it no longer regards bigamy as an offence subject to punishment by ecclesiastical 
penalties. 

Similarly, it is difficult in moral terms simply to condemn polygamy. Some schools 
of thought do not regard polygamy as contrary either to natural law or to historical 
divine law. Its prohibition is actually the result of the Gospel and ecclesiastical 
legislation.2s 

In reality, polygamy is a social institution in the same way as is a monogamous 
marriage. For demographic, economic, religious or cultural reasons, some societies have 
made polygamous marriage a part of their social structures. In Canada, and in the West 
in general, similar reasons have been responsible for an emphasis on monogamous 
marriage. 

22. Blackstone, supra, note 9, p. 64. 

23. Ibid. 

24. A pre-Confederation statute of New Brunswick made adultery a criminal offence: R.S.N.B. 1854. c. 145. 
s. 3. This statute was repealed by the first legislation passed on criminal matters by the federal Parliament: 
32 and 33 Vict.. c. 36 (1869). See J. Fortin and L. Viau. Traite de droit penal general (Montreal: Les 
Editions Themis. 1982). p. I. 

25. Roguin. supra. note 2; supra, note 6. 
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The prohibition of bigamy, like polygamy, and a fortiori making them criminal, 
is thus not simply a matter of moral choice. Certainly, one may agree with Lord Devlin 
that the institution of monogamous marriage is an expression of social morals, but 
making threats to the monogamous principle criminal is perhaps based more on the 
defence of a social institution than on a defence of public morality. From this point 
of view, the most serious and menacing threats are those which compromise the insti­
tution of marriage itself. This sociological aspect can be used to identify clearly a 
degree of seriousness going beyond simple threats to the fundamental characteristics of 
marriage. 

This is why the prohibition of bigamy seems justified, since by assuming all the 
ritual and official characteristics of man'iage, such conduct destroys the meaning of the 
institution itself. Aside from its duplicity, a bigamous marriage is a valid marriage in 
all respects: this is what makes it a real threat to the institution. In consultations, certain 
contributors suggested adopting a form of bigamy in which fraud would be the deciding 
factor. Although attractive, we do not regard this solution as acceptable, for the concept 
of fraud does not encompal>s all situations in which there may be a threat to man·iage. 
We feel that the proposal adopted by the Commission already takes into account the 
situations in which there is a victim. 

This is not true of other threats to marriage, which may be in conflict with the 
institution but are not a denial of it. Thus, adultery, conCUbinage and clandestine or 
irregular marriage do not undermine the institution of marriage as part of the social 
framework. On the contrary, such conduct is defined by reference to the institutional 
norm. Matrimonial law is able, without the help of criminal law, to encompass and 
control it. 

The same is true of polygamy, which is a practice so foreign to our way of life 
that it does not directly threaten the institution of marriage. Devoid of any official 
character, polygamy may be regarded as a marginal practice in the same way as adultery 
and so, does not call for criminal penalties. This is the view, replete with moderation, 
expressed by Glanville Williams: 

If it is thought that the law should discountenance them, this may be done sufficiently by 
failure to provide for them in the civil law, rather than by attempting the sterner dissuasion 
of penal sanctions. 26 

The existing criminal offences of feigned marriage and marriage contrary to law 
undoubtedly correspond to departures from the fomml requirements of maniage. However, 
!they no longer have the moral and social seriousness which historically justified making 
them subject to criminal prohibitions. Clandestine marriage and irregular maITiage today 
have no legal status which can compromise the institution of marriage. Modem matri­
monial law provides a means for considering and dealing with the problems raised. 

26. O. Williams, Criminal Law, 2nd cd. (London: Stevens. 1961). p. '.'50. 
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In addition to defending the social institution, protection of the spouses against 
fraud may be another justification for making certain threats to marriage criminal. Packer 
and Hughes consider that the essential utilitarian function of the crime of bigamy is to 
prevent the obtaining of sexual relations by fraud. 27 It is clear that feigned marriage 
or the second man'iage constituting bigamy may, in some circumstances, induce a spouse 
in good faith to marry the "defrauder" as the result of a subterfuge involving deliberate 
use of the institution of marriage. However, the fraudulent nature of matrimonial offences 
is not their essential characteristic and does not cover all situations to which the offences 
apply. 

In their present form, bigamy and feigned marriage may involve collusion by the 
spouses. The aspect of fraud is almost non-existent in other threats to marriage. In its 
most common form, polygamy assumes a marital union with willing participants. 

The fraudulent use of the institution is still a factor to be considered in determining 
the seriousness of certain threats to marriage. However, it should be borne in mind 
that the fraudulent aspect of certain behaviour may already be implicitly covered by 
other offences or by other legislation. Finally, there is a very pragmatic justification 
for intervention by the criminal law in connection with the offence of celebration of 
marriage contrary to law. 

The purpose of the criminal penalty is to ensure that laws regarding the celebration 
of marriage will be observed. This objective is certainly consistent with legislation of 
a regulatory nature, but could not justify maintaining a criminal penalty. 

27. Supra, note 21. See also Mitchell, supra, note 20. 
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CHAPTER TWO 

The Responses of Existing Law 

As we know, acts prohibited by the criminal law do not include all threats to 
conjugal rights. Consideration of the state of the existing law will therefore be limited 
to threats subject to a criminal penalty. These may be divided into two categories: 
threats to the principle of monogamy, and threats to the celebration of marriage. 

I. Threats to the Principle of Monogamy 

'" I am not unaware of the tremendous social importance of the marriage ceremony. It is 
this ceremony that. through the force of tradition. maintains the institution of monogamy 
and keeps families stable. Punishment is perhaps justifiable if it is necessary to preserve 
such an important institution; but we should first make quite sure that it is necessary, and 
that monogamy can be maintained in no other way. (Glanville Williams. "Language and 
the Law." p. 78) 

Bigamy and polygamy are the principal threats to monogamous maniage. The two 
concepts coincide in many respects, and bi (amy is often regarded as a special form of 
polygamy. 

In its most general sense, polygamy consists in the maintaining of conjugal relations 
by more than two persons. When the result of such relations is to form a single matri­
monial or family entity with the spouses, this is regarded as polygamous maniage. It 
is the institution accepted by Islamic law and ancient Chinese matrimonial law. Polyg­
amy can also take the form of simultaneously maintaining several independent marital 
unions. The maintaining of more than one monogamous union by the same person 
conesponds to the popular notion of bigamy. Under modern conditions the practice of 
polygamy, like bigamy, requires no marriage formalities. A concubinary union of more 
than two persons constitutes polygamy. In legal terms, however, these concepts have 
a more specific meaning. In particular bigamy, which is defined in relation to the legal 
institution of maniage, is distinguished from polygamy by the requirement of formal 
marital ties. 

While the prohibition of bigamy in matrimonial law goes back to the origins of 
canon law, it was made a crime much more recently. In England, the criminal prohi­
bition of bigamy coincides with the effOits undertaken in the early seventeenth century 
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to regulate marriage. An Act of 1603 (1 Jac. I, chap. 11) classified it as a "felony." 
This new crime was made a capital offence. The existing offence takes its origin from 
this legislation. 

A. Bigamy 

( I ) Duplication of Marriages 

In it~ legal sense, bigamy is charactetized essentially by the conclusion of a mruTiage 
\vhen one of the spouses is already bound by the ties of a former marriage. It is the 
offence described in subparagraphs 254(1)(a)(i) and (ii) of the Canadian Criminal Code: 

Every one commits bigamy who 

(a) in Canada, 

(0 being married, goes through a fann of marriage with another person, 

(ii) knowing that another person is married, goes through a form of marriage with 
that person .... 

Bigamy is defined in terms of an offence of commission, which is in keeping with 
the logic of matrimonial law, since the second marriage is in any case subject to 
invalidity as a result of the bigamy. The expression "form of marriage" refers to the 
general way in which the marriage is contracted. It is thus a reference to the general 
conditions of contracti<)g a marriage. The expression is defined in section 196 of the 
Code: 

... "form of marriage" includes a ceremony of marriage that is recognized as valid 

(a) by the law of the place where it was celebrated, or 

(b) by the law of the place where an accused is tried, notwithstanding that it is not recog­
nized as valid by the law of the place where it was celebrated; .... 

This definition does not elT on the side of clarity. In fact, it confuses more than 
it clarifies the "form of marriage" concerned in the offence of bigamy. The courts 
have clearly established that there must be a ceremony recognized by law as resulting 
in a valid marriage. 28 In Canada, there must be a solemnization authorized by laws in 
effect in one of the provinces. In matrimonial law, without our going into the very 
complex questions of conflict of laws, it may simply be said that a mmTiage celebrated 
in one province is generally recognized in another, when the formal requirements of 
the law of the province in which it was celebrated have been observed. 29 

28. R. v. Howard, (1966) 3 C.C.C. 91 (B.C. Co. Ct.). See A. W. Mewett and M. Manning, Criminal Law 
(Toronto: Butterworths, 1978), pp. 483-7, especially p. 484; I. Lagarde, Droit pellal calladien (Montreal: 
Wilson & Lafleur, 1974), p. 692 ff. 

29. Pineau, supra, note 2, p. 49; J-O. Castel, "Recognition of Provincial Divorces in Canada" (I978), 24 
McGill L.J. 646: Hahlo, supra, note 3. 
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From this point of view, paragraph 196(b) ("form of marriage") of the Criminal 
Code is in conflict with the existing matrimonial law. This provision has the effect of 
conferring validity on a ceremony which has none in civil law terms. When a ceremony 
performed in a particular jurisdiction is not valid under the matrimonial laws in that 
jurisdiction, there is no marriage. Legally, therefore, there can be no second marriage, 
and in those circumstances, the question of bigamy does not even arise. 

However, the legality of the formal requirements of the ceremony does not extend 
to the technical or secondary details, such as the prior obtaining of the marriage licence 
and its submission to the celebrant. 30 In fact, the courts require observance of the 
essential conditions of form, namely, the celebration of a rite and that it be in public. 
This solution coincides perfectly with matrimonial law, since the mere absence of a 
specific formal requirement will not generally, of itself, result in the invalidation of 
the marriage. The. lack of publication of the banns may make pUblicity of the marriage 
incomplete, without resulting in an absolute lack of publicity. In assessing the facts, 
the courts may conclude that a marriage was validly celebrated, although this particular 
aspect of it was lacking. 31 

These provisions of matrimonial law also make superfluous the prohibitior of 
excuse stated in subsection 254(5): 

No act or omission on the part of an accused who is charged with bigamy invalidates a 
marriage or form of marriage that is otherwise valid. 

The act or omission by an accused tending ~o invalidate a form of marriage may 
bear either on an essential aspect of form or on a detail. In the first case, the marriage 
was not validly celebrated. In the second, the act or omission does not affect the validity 
of the form of marriage. The exclusion contained in Code subsection 254(5) thus appears 
to be both unnecessary and unfair. It is the function of the court to assess, in light of 
the circumstances, whether or not there was a solemnization of maITiage. The offence 
or' bigamy is based on use of the rites of the institution. This essential component must 
be clearly established by proper evidence. 

In short, bigamy is committed by use of the forms of a proper marriage. It is only 
in this way that it C'ln be a real threat to the institution of marriage. In bigamy, the 
solemnization of ma.riage is itself the subject-matter of the offence. In principle, one 
need not consider the substantive requirements of a maITiage in deciding whether the 
very form of the marriage was valid. 

In social terms, the potential invalidity of the second marriage for some cause 
other than bigamy does not alter the fact that there was a double man·iage. If the form 
of marriage is valid, it does not matter whether the spouses lack the capacity to contract 

30. R. v. HOl\'ard, supra. note 28. 

31. On the caus!!s of nullity of marriage related to its solemnization. see Pineau. supra. note 2. p. 63 fr.; 
Hahlo, supra. note 3. 
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a marriage; there was a threat to the institution as a result of the bigamy. Indeed, in 
such a situation the lack of capacity, resulting from age or a family relationship, for 
example, is a cause of invalidity of the marriage in addition to the existence of an 
earlier marriage. Nevertheless, the legislator has seen fit to provide specifically, in 
subsection 254(3), for the exclusion of a defence based on invalidity of the second 
man'iage: 

Where a person is alleged to have committed bigamy, it is not a defence that the parties 
would, if unman'ied, have been incompetent to contract marriage under the law of the place 
where the offence is alleged to have been committed. 

Where the second marriage is solemnized in Canada, this provision seems to be 
superfluous, since the mere fact of going through a form of marriage suffices for the 
commission of bigamy. The implications of this provision for a second marriage performed 
abroad are discussed below in this Paper, in connection with the extraterritoriality of 
the offence. 

(2) Former Marriage 

Bigamy, of course, assumes the existence of a former marriage. Unlike the expres­
sion "form of marriage," this first marriage is not defined in the Code. However, it 
is consistent with the logi~ of the criminal sanction that this first marriage must be one 
recognized as valid by law and must not have been dissolved by the death of a spouse 
or by divorce. In matrimonial law, the validity of the marriage is presumed. The Crim­
inal Code adopts this presumptil1n in subsection 254(4): 

Every marriage or form of rna Tiage shan, for the purpose of this section, be deemed to be 
valid unless the accused estaJ ,Ii shes that it was invalid. 

This presumption that the first marriage is valid was not introduced into the statutl~ 

until the codifkation of 1953-1954. The origins of its adoption lay in an excessive 
interpretation by the courts of the burden of proof on the prosecution.32 In fact, the 
validity of the marriage should be presumed without even being stated. 

WtJal is important for the purposes of c;minal sanction is that the first marriage 
was a proper marital union recognized by Canadian matrimonial law. Thus, whether 
this union was celebrated in Canada or abroad, it will be regarded as valid if it is in 
accordance with the substantive requirements and minimal formal requirements of the 
institution. 33 In this context, it should of course be possible to establish that the first 
marriage is void in order to deny its existence. This solution is not only consistent with 
the spirit of criminal sanctions but also with that of matrimonial law. 

32. R. v. Hal/Rell, [192312 W.W.R. 709, 17 Sask. L.R. 57. 41 ce.c. 132 (Sask. C.A.); R. v. Tucker 
(1953).16 C R. 156,8 W.W.R. 184, 105 C.C.C. 299 (B.C. C.A.J; Lagarde, slIpra, note 28, p. 698 ff. 

33. Pineau, supra, note 2. p. 49; R. v. B/,viler (1912),4 Alta. L.R. 320,2 W.W.R. 5,19 C.C.C. 249. I 
D.L.R. 878 (Alta. C.A.); R. v. Nagllib, [1917] I K.B. 359 (U.K.); R. v. Moscol'ifch (1927), 20 Cr. 
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At common law, a marriage which, as a result of the absence of an essential 
condition, is void, as opposed to a voidable marriage, may be regarded by the spouses 
as non-existent. 34 From a practical standpoint, this means that it is not necessary to 
obtain a ruling by the court that a marriage is invalid. In civil law, on the other ha'ld, 
the solution is different, since intervention by the COUlt is required in every caSf;. In 
theory, nevertheless, a marriage which is regarded as void is considered to have Ilever 
existed. Thus, when bigamy is cited in civil law, the court must first decide on the 
question of the validity of the first marriage if there is no judgment of nullity. 35 

Understandably, the burden of establishing the invalidity of a marriage which is 
not dissolved by official means rests with the accused. On the other hand, the non­
existence of a maITiage resulting from the death of a spouse, a divorce decree or a 
judicial judgment of nullity constitutes a complete answer to a charge of bigamy. In 
fact, in such sit'Jations the prosecution is unable to establish the existence of the first 
marriage. The clarifications provided by paragraphs 254(2)(a) , (c) and (d) are utterly 
useless in this regard: 

No person commits bigamy by going through a form of marriage if 

(a) that person in good faith and on reasonable grounds believes that his spouse is dead, 

(c) that person has been divorced from the bond of the first marriage, 01' 

Cd) the former marriage has been declared void by a court of competent jurisdiction. 

In the absence of formal proof of the death of the first spouse, belief in such 
death, even if erroneous, may constitute a valid defence of mistake of fact which will 
be assessed by the COlllts in light of the general rules on that defence. The proposals 
of the Law Reform Commission, in Working Paper 29 on the General Part of the 
Criminal Code, offer an adequate solution which makes the provisions of section 254 
superfluous. 36 Similarly, mistake of law equivalent to a mistake of fact is now accepted 
by the courtS. 37 Thus, a person charged with bigamy who erroneously belieles, on 

App. R. 121 (U.K.); R. v. Foster, [1935] 8 M.P.R. 10, 62 C.C.C. 263, [1935] I D.L.R. 252 (N.B 
CAl; R. v. Griffin (1879), 14 Cox C.C. 308; R. v. Debard (1918),44 O.L.R. 427, 31 C.C.C. 122 
(Onl. C.A.). These cases are concerned primarily with proof of a foreign matTiage, but by implication 
confirm the conditions .or recognition of such marriages in Canada. 

34. Hahlo, supra, note 3, p. 4. 

35. Pineau, supra, note 2, pp. 57-9 and 62-3, and the scholarly commentary cited nnd discuE~ed therein. 

36. Law Reform Commission of Canada, The General Pari - Liability and Defences, [Working Paper 29] 
(Ottawa: Minister of Supply and Services Canada, 1982), p. 88 ff., especially pp. 89 and 94. 

37. R. v. Prue and Baril, [1979] ? S.C.R. 547, 46 C.C.C. (2d) 257, 8 C.R. (3d) 68; Pappajohn v. The 
Queen, [1980] 2 S.C.R. 120, [1980] 4 W.W.R. 387, 14 C.R. (3d) 243, 52 C.C.C. (2d) 481, 111 
D.L.R.(3d) I. 
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reasonable grounds, that the first marriage was dissolved by a divorce decree or a 
judgment of nullity, may validly put forward that defence in the present state of the 
law. 38 

It is therefore useless, in defining the offence, to define grounds of defence which 
in f!lct fall under the General Part of the Criminal Code. Moreover, the Commission's 
proposals cover this matter completely. 

The case of non-existence of the first marriage based on absence of the spouse, 
covered by paragraph 254(2)(b), constitutes a special situation which requires some 
clarification. In matrimonial law, the spouse of someone who has disappeared cannot 
remarry unless he or she provides certain proof that the absent spouse has died. If 
circumstances warrant, a declaratory judgment of death may constitute such proof. Such 
judgment thus makes a second marriage possible. However, both at civil and common 
law, the reappearance of the absent spouse results in voiding the second malTiage, 
which had been legally entered into, and in re-establishing the first. At common law, 
the continued absence of someone for seven consecutive years creates a presumption 
of death. However, he or she must have been absent in the legal sense, that is, someone 
about whom there has been no news and who is not known to be living or dead. The 
defence proposed by paragraph 254(2)(b) of the Code is based on this presumption: 

No person commits bigamy by going through a form of mUlTiage if 

(b) the spouse of that person has been continuously absent from him for seven years 
immediately preceding the time when he goes through the form of marriage, unless he knew 
that his spouse was alive at any time during those seven years, .... 

An accused who has deliberately avoided investigating whether his spouse is alive 
may be regarded, however, as being in bad faith and may not be able to benefit from 
this presumption. 39 

The particular defence provided in paragraph 254(2)(b) no longer has any place 
in the present Code. To begin with, this provision does not correspond to existing 
matrimonial law; thus, it seems superfluous in view of the present provisions concerning 
mistake of fact and mistake of law. 

Absence as such does not dissolve a malTiage. Essentially it is the death of the 
spouse, established or presumed, which may be a cause of dissolution. A person whose 
absent spouse reappears after he has obtained a declaratory judgment of death and 
remarried may certainly put forward a general defence of mistake of fact. It should 
also be noted that divorce dissolves a marriage. 4o 

38. Law Reform C0mmission of Canada, supra, note 36, pp. 89 and 155, endnote 93; R. v. GOllld, [1968] 
2 Q.B. 65, 52 Cr. App. R. 152 (C.C.A.); R. v. Woolridge (1979), 49 C.C.C. (2d) 300 (Sask. Provo 
Ct.); R. v. Haugen, supra, note 32 (belief in nullity of marriage); Mewett and Manning, SlIpra, note 28, 
p. 486; comment on section 254 in Martin's Annual Criminal Code 1983 (Toronto: Canada Law Book, 
1983), p. 287. 

39. Law Reform Commission of Canada, supra, note 36, pp. 84-5. 

40. Divorce Act, R.S.C. 1970, c. D-8, s. 4(1)(c). 
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In matrimonial law, remarriage is only possible in accordance with the conditions 
and formalities prescribed by provincial legislation. 41 Proof that these conditions have 
been observed and these formalities complied with constitutes a circumstance which 
the court may weigh in determining the sincerity of an accused's erroneous belief that 
his first marriage had been dissolved by the presumed or declared death of the absent 
spouse. It is neither necessary nor desirable for the criminal law to part company with 
matrimonial law in this respect. 

Further, if the belief of an accused is based on an erroneous but sincere interpre­
tation of the legal effects of the absence itself, current law does not preclude the accused 
from avoiding liability. Mistake as to a rule of civil law constitutes a defence when 
the knowledge of that rule is an essential ingredient in the mens rea necessary for the 
offence charged. 42 A person charged with bigamy who is unable to detennine whether 
his absent spouse is alive but sincerely believes that such absence of itself dissolves 
the ties of his first marriage, makes an erroneous judgment which bears on an essential 
ingredient of the mens rea of bigamy. If all the conditions of its application are observed, 
the defence of mistake of law is still available to such an accused. The Law Reform 
Commission has proposed in Working Paper 29 (draft section 10) a codification of this 
judicial solution which makes the provisions covering the specific case of paragraph 
254(2)(b) superfluous. 

(3) Proof of Marriage 

The part of the Criminal Code dealing with evidence should be deleted from the 
provisions dealing with the offences. The Commission has already suggested that these 
provisions be combined and incorporated into a code of evidence or the Special Part 
of the Criminal Code. 

Section 255 illustrates the lack of coherence in the Code when it covers in the 
same provision the criminal definition of bigamy (subsection 255(1) and a method of 
proof of marriage and the form of marriage (subsection 255(2». The validity of subsec­
tion 255(2) is not in question: however, this provision has no place in a definition of 
the offence. 

41. It may be noted that provincial statutes on the marriage ceremony provide nearly all the special formalities 
ill cases of absence to enable the abandoned spouse to remarry legally: Prince Edward Island: Marriage 
Act, R.S.P.E.I. 1974, c. M-5, s. 21; Quebec: Civil Code of Lower Canada, ss. 70-73, 93, 94 and 108; 
Ontario: Marriage Act, R.S.O. 1980, c. 256, s. 9; Manitoba: Marriage Act, C.P.L.M., c. M50 (S.M. 
1982-83-84, c. 57), s. 23; Saskatchewan: The Marriage Act, R.S.S. 1978, c. M-4, ss. 14(3),29(3) and 
36; Alberta: Marriage Act, R.S.A. 1980, c. M-6, s. 20(1) and (2); British Columbia: Marriage Act, 
R.S.B.C. 1979, c. 251, s. 40; Yukon: Marriage Ordinance, R.O.Y.T. 1971, c. M-3, s. 42; Northwe~t 
Territories: Marriage Ordinance, R.O.N.W.T. 1974, c. M-5, s. 42. However, the provinces of New­
foundland, Nova Scotia and New Brunswick do not seem to have similar provisions in their legislation. 

42. Law Reform Commission of Canada, supra, note 36, p. 90, and more generally pp. 88-96. See also 
supra, note 38. 
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(4) Situations Governed by Subparagraph 254(1)(a)(iii) 

The Criminal Code provides for a third method of committing bigamy. Subpar­
agraph 254(1)(a)(iii) states that: 

Every one commits bigamy who 

(a) in Canada, 

(iii) on the same day or simultaneously, goes through a form of marriage with more 
than one person; .... 

In actual fact, this provision covers two distinct situations. To begin with, if an 
individual goes through a form of marriage with more than one person on the same 
day, there is a good chance that he is, in fact, going through two forms of marriage. 
In that case, the first marriage is legally valid and the second form of marriage consti­
tutes the bigamy. This situation is already covered by subparagraph 254(1)(a). The 
other situation described in this section corresponds to an individual who goes through 
a single form of man'iage simultaneously with more than one person. Such a situation 
is Jegally impossible in terms of Canadian matrimonial law. There is no "form of 
marriage recognized as valid in Canada" for a union of more than two persons. 

This section in fact applies to polygamous marriage. By a species of legal acro­
batics, it might still be argued that this criminal sanction is directed essentially at 
polygamists who, in their union, use the external forms of the marriage ceremony: 
without the knowledge of the celebrant; or, with his collusion. In the first case, however, 
it must be assumed that both ostensibly and officially only a single monogamous marriage 
was solemnized. In the second case, the marriage can have no official status and at 
best is a sham ceremony. 

In reality, subparagraph 254(l)(a)(iii) is only meaningful if the offence of bigamy 
is given extraterritorial effect. The effect of the provision would then be to prohibit a 
Canadian from entering into a polygamous marriage in a foreign jurisdiction in which 
such a marriage ceremony was recognized as valid. The relevance of such a prohibition 
is discussed below in connection with polygamy. 

(5) The Extraterritoriality of Bigamy 

The bigamy described in subparagraphs 254(1)(a)(i) and (ii) consists in the act of 
going through a form of marriage. This may take place either in Canada or abroad, as 
a result of paragraph 254(1)(b): 
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Every one commits bigamy who 

(b) being a Canadian citizen resident in Canada leaves Canada with intent to do anything 
mentioned in subparagraphs (a)(i) to (iii) and, pursuant thereto, does outside Canada anything 
mentioned in those subparagraphs in circumstances mentioned therein. 



A marriage performed abroad may produce legal effects in Canada on certain 
conditions and generally confers a valid marital status on the spouses. This fact and 
the very nature of the marital status in society justifies the extraterritoriality of the 
offence of bigamy. 

At civil law, the second marriage performed abroad without prior dissolution of 
a former valid marriage will not be recognized as valid in Canada, even if in the state 
where it is performed a plurality of marriages is recognized. In moral terms, the second 
marriage ceremony performed abroad constitutes a threat in the same way as a second 
ceremony performed in Canada. In the cases of bigamy covered by subparagraphs (i) 
and (ii), the offence will be committed by a person's going through the form of marriage 
abroad. For there really to be a threat to the institution, the requirement that this 
ceremony be one recognized in the law of the place where it is performed is under­
standable. The definition of "form of marriage" in paragraph (b) of the present section 
196 goes beyond this and by implication confers extraordinary scope on an invalid 
ceremony performed abroad. We feel that this situation is unjustified in light of matri­
monial law and the bases of the criminal sanction. 

Certain problems cannot fail to arise when the formal conditions of the lex loci 
celebrationis are totally alien to the minimal formal requirements under Canadian law, 
in particular the celebration of a rite and that the marriage be celebrated in public. The 
defects of the present law in this regard should be corrected. The form of marriage, 
in Canada or abroad, should correspond at least to the formal requirements which are 
capable of producing legal effects. 

Paragraph 254(l)(b) specifies that only a Canadian citizen resident in Canada can 
commit bigamy abroad. This clarification of the subject of law for an extraterritorial 
offence is imp0!1ant. However, a permanent resident in good standing in Canada is 
excluded from the scope of the law. This situation is undoubtedly an oversight, for a 
permanent resident awaiting Canadian citizenship is, in theory, a subject of all the laws 
of the country. Moreover, the granting of such citizenship is subject to the adoption 
and observance of Canadian institutions. This provision should therefore be adjusted 
accordingly. 

Bigamy committed abroad entails a further ingredient which is a fundamental char­
acteristic of the offence. The Code requires that before bigamy can be committed abroad, 
the offender must have already had the specific intent of committing the offence when 
he left Canada. This requirement is exorbitant since, aside from the difficulty of proof, 
it assumes a continuing design which does not necessarily coincide with the psycho­
logical circumstances in which bigamy is committed. The reasons which prompted the 
formulation of this requirement are difficult to comprehend. In the case covered by 
subparagraph 254(l)(a)(i) , a person married in Canada already has clear matrimonial 
obligations which bar him from remarrying abroad. The requirement of a specific intent 
on his departure from Canada for all practical purposes confers on him an impunity 
which reduces the meaning of paragraph 254(l)(b) to absurdity. 
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For the situations described in subparagraphs (ii) and (iii) of paragraph 254(l)(a) 
of the Code, the requirement of a specific intent has the effect of also limiting the 
prosecution of bigamy. Unlike subparagraph (i), the situations covered by these two 
subparagraphs actually concern a person who is not already married in Canada. The 
result is that the requirement of a specific intent in practice reduces the prohibition of 
bigamy solely to cases in which a single person leaves the country with the specific 
intent of contracting a polygamous marriage or marrying a person abroad who is already 
married. The case-law contains no example of this kind. It is true that in these cases, 
there is in practice no threat or affront to a marital union contracted in Canada, and 
the institution threatened, if any, is that in the foreign country. 

The extraterritorial scope of the offence of bigamy is, in short, extremely limited. 
Except in cases where a first marriage exists in Canada, the situation covered by sub­
paragraph 254(1 )(o)(i), one looks in vain for the need or even the value of the extra­
territorial scope of paragraph 254(1 )(b) Y 

B. Polygamy 

Unlike bigamy, the offence of polygamy in section 257 of the Criminal Code was 
introduced into our law much more recently. In fact, it was thought necessary by the 
legislator to prohibit this particular practice at the time of the codification at the end 
of the last century. There is no question that at this time Canadian legislation fell under 
the influence of American law, which was trying by means of the criminal law to stamp 
out a resurgence of the practice of polygamy among members of the Mormon commu­
nity, especially in the state of Utah. 44 

As polygamous marriage corresponds to no institution in our law, the legislator 
was obliged to define polygamy in laborious language which is a monument of legal 
ponderousness: 

43. The legislative jurisdiction of the federal Parliament in light of paragraph 254( I )(b) was challenged on 
more than one occasion, at the end of the nineteenth century and in the early twentieth century. 
The Statllle of Westminster, 1931 finally resolved the question by expressly providing a full power for 
the Parliament of the Dominion' 'to make laws having extra-ten'itorial operation." The federal1ll1erpre­
tatioll Act reaffirms this jurisdiction in subsection 8(3). 
In this regard, paragraph 254(1 )(b) has been declared illlra vires the federal Parliament in practically all 
cases considered by the courts and in scholarly commentary. 
Section 91 of the Constitlllion Act, 1871 is the most often cited .,ource. The preamble to this section 
gives the federal Parliament the power "to make laws for the peace, order and good government of 
Canada." Many judges and writers have seen a justification in these words for paragraph 254( I )(b). See 
in this regard: R. v. Brillkley (1907), 14 O.L.R. 404, 12 C.C.C. 454 (OnL C.A.); Croft v. DUllphy 
(1932),59 C.C.C. 141, [1933] A.C. 156, I D.L.R. 225; P. C. Doherty, "Extra-territorial Bigamy"(l930), 
8 Call. Bar Rev. 251, pp. 254-5. 

44. American Law Institute, Model Pellal Code alld Commelllaries (Philadelphia: American Law Institute, 
1980), Part II, ss. 220.1 to 230.5 (1980), p. 368 ff.; see also, supra, note 16. From time to time the 
Canadian courts have stated that the purpose and the reason for the section prohibiting polygamy was to 
stamp out Mormonism: R. v. Listol! (1893), 34 C.L.J. 546n (OnL); Diolllle v. Pepill (1934), 72 C.S. 
3?3; 40 R. de Jur. 443 (Que. C.S.). 
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257.(1) Everyone who 

(a) practices or enters into or in any manner agrees or consents to practice or enter 
into 

(i) any fOfm of polygamy, or 
(ii) any kind of conjugal union with more than one person at the same time, 

whether or not it is by law recognized !l3 a binding form of marriage; or 

(b) celebrates, assists or is a party to a rite, ceremony, contract or consent that purports 
to sanction a relationship m'~ntioned in subparagraph (a) (i) or (ii), 

is guilty of an indictable offence and is liable to imprisonment for five years. 

(2) Where an accused is charged with an offence under this section, no averment or 
proof of the method by which the alleged relationship was entered into, agreed to or consented 
to is necessary in the indictment or upon the trial of the accused, nor is it necessary upon 
the trial to prove that the persons who are alleged to have entered into the relationship had 
or intended to have sexual intercourse. 

Despite the generality of the language used, the courts have concluded that this 
provision does not apply to adultery, even when those committing it are cohabiting.45 

In fact, there have been very few convictions for polygamy in Canadian history. The 
classic case was of an Indian who, although only following the customs of his tribe, 
was nonetheless punished for having two wives. 46 

Polygamy is a marginal practice which corresponds to no meaningful legal or 
sociological reality in Canada. Polygamy may in fact be practiced by a number of 
Canadians. The hippie communes in the sixties sometimes favoured a free union with 
several partners. All this still remains marginal and does not affect either the Canadian 
social fabric or the institution of man·iage. 

Moreover, polygamous marriages contracted abroad in theory have no validity in 
matrimonial law. Nevertheless, the courts have, from time to time, had to recognize 
their existence or ascribe certain effects to them for various reasons. 47 Accordingly, 
our civil institutions appear to be quite sufficient to foresee and control the phenomenon 
of polygamy. Like adultery or conCUbinage, such behaviour, which does not compete 
in Canada with the institution of monogamous marriage, should be ignored by the 
criminal law. 

45. R. v. Tolhurst alld Wright, [1937] O.R. 570, 3 D.L.R. 808, 68 C.C.C. 319 (ant. C.A.). 

46. R. v. Bear's Shill Balle (1899), 4 TeJT. L.R. 173,3 C.C.c. 239 (N.W.T. S.C.); the only other reported 
case also concerned an Indian, R. v. Harris (1906), II C.C.C. 254 (Que. S.C.). 

47. See in general on thcse points Hartley, supra, note 4: Marasinghe. supra, note 4: C. A. Weston, 
"Polygamous and Monogamolls Marriages - Bigamy" (1965). 28 Modem L. ReI'. 484: K. L. Koh, 
"Attomey-Ge/leral (if' Ceyloll v. Reid - The Malayan Experiencc" (1966), 29 Modern L. Rev. 88: 
S. W. Bartholomew, "The Origin and Development of the Law of Bigamy" (1958). 74 L. Q. R. 259: 
"Polygamous Marriages and English Criminal Law" (1954), 17 Modern L. Rev. 344: "Recognition 
of Polygamolls Marriages in Canada" (1961), 10 lllt'l alld Compo L.Q. 305. 
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II. Threats to the Solemnization of Marriage 

Threats to the solemnization of marriage relate essentially to the formal require­
ments of the institution. 

A. Feigned Marriage 

Subsection 256(1) of the Code imposes criminal sanctions on feigned marriage, 
although it does not explain the meaning of the term: 

Every person who procures or knowingly aids in procuring a feigned marriage between 
himself and another person is guilty of an indictable offence and is liable to imprisonment 
for five years. 

Subsection 256(2) requires corroboration of a single witness in the proof of a 
feigned marriage. The fact that there is no jurisprudence or doctrine concerning this 
offence is significant. It has in fact become completely obsolete, and no longer corre­
sponds to any behaviour which can be clearly stigmatized. Feigned marriage is a simu­
lated marriage. On this basis, the offence may be compared to a fraud on the use of 
the marriage rites. It may also be a fraud on the other spouse, who is thus induced to 
enter into a common law union when he believed he was getting married. 

In our consultation, some questioned the link that may exist between a feigned 
marriage and the practice, by certain individuals of foreign nationality, of marrying a 
Canadian specifically for the purpose of being able to settle in Canada, with no intention 
of living with the new spouse. This may undoubtedly be a "feigned" form of marriage. 
However, the courts and writers on matrimonial law seem to be divided as to the validity 
to be aSSIgned to such marriages. Recent decisions have upheld the marriage tie, ~ven 
when serious consent is lacking. 48 It should be added that the Immigration Regulations, 
1978 were amended in 1984,49 to: 

provide that a spouse who has entered into marriage primarily as a means of gaining admission 
to Canada as a member of the family class is not eligible for sponsorship and a fiancee who 
has become engaged primarily for the same purpose may not be issued an immigrant visa. 50 

48. J. Pineau, supra, note 2, p. 27. 

49. Immigration Regulations, 1978 - Amendment. Canada GaUlle, Part 1/, Vol. 118, No.4 (February 22, 
1984), p. 825. 

50. /d., explanatory note, p. 826, 

24 

See also the amending regulation which reads as follows: 
1. (I) All that portion of subsection 4( 1) of the Immigration Regulations, 1978 preceding para­

graph (a) thereof is revoked and the following substituted therefor: 



In general, the laws on marriage are sufficiently precise to prevent frauds and 
counterfeits in the formalities of the marriage ceremony. 51 Thus, most legislation provides 
that the celebrant should verify the identity of the intended spouses. There are even 
provisions prohibiting false declarations, tampering with registers and the marriage licence 
and unauthorized use of such a licence. 

Marriage in a simulated form has no legal significance in matrimonial law; assuming 
that someone is duped into a feigned marriage, civil remedies provide an adequate means 
of repairing the injury which may thus have been caused. 

B. The Unlawful Solemnization of Marriage 

Under this generic heading, the Criminal Code describes two types of offence: 
pretending to solemnize a marriage; and solemnizing a marriage contrary to law. Pre­
tending to solemnize a marriage as defined by section 258 is not a marriage. Essentially, 
it is the case where a celebrant has no authority to celebrate a marriage of any kind: 

Every one who 

(a) solemnizes or pretends to solemnize a marriage without lawful authority, the proof 
of which lies upon him, or 

(b) procures a person to solemnize a man'iage knowing that he is not lawfully authorized 
to solemnize the marriage, 

is guilty of an indictable offence and is liable to imprisonment for two years. 

"4.( I) Subject to subsections (2) and (3), every Canadian citizen and every permanent resident 
may, if he is residing in Canada and is at least eighteen years of age, sponsor an application for landing 
made" 

(2) Section 4 of the said Regulations is further amended by adding thcreto the following subsection: 
"(3) Paragraph (I)(a) does not apply to a spouse who entered into the marriage primarily for the 

purpose of gaining admission to Canada as a member of the family class and not with the intention of 
residing permanently with the other spouse ... 
2. Paragraph 6( I )(d) of the said Regulations is revoked and the following substituted therefor: 

"(d) in the case of a fiancee, 
(i) the sponsor and the fiancee intend to reside together permanently after being married and have 
not become engaged primarily for the purpose of the fiancee gaining admission to Canada as a member 
of the family class, 
(ij) there are no legal impediments to the proposed marriage of the sponsor and the fiancee under 
the laws of the province in which they intend to reside, and 
(iii) the sponsor and the fiancee have agreed to marry each other within ninety days after the admission 
of the fiancee. " 

Section 6 of the Regulations concerns applications for an immigrant visa. 

51. See supra, note 45. All provincial statutes are of course not uniform, and although some provinces specify 
in detail the technical requirements surrounding the solemnization of marriage, others are practically silent 
on the question. 
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The solemnizing of a marriage contrary to law under section 259, on the other hand, 
applies to a celebrant who is authorized by law to solemnize a marriage but who acts, 
as it were, without jurisdiction: 

Every one who, being lawfully authorized to solemnize marriage, knowingly and wilfully 
solemnizes a marriage in violation of the laws of the province in which the marriage is 
solemnized is guilty of an indictable offence and is liable to imprisonment for two years. 

The authority of an individual to solemnize a marriage and the conditions on which 
that solemnization may take place are defined by provincial legislation. In constitutional 
terms, the provinces have exclusive legislative jurisdiction over the solemnization of 
marriage. In practice, therefore, the ways in which the offences described in sections 
258 and 259 of the Criminal Code can be committed may only be defined in terms of 
the relevant provinciallegislation.52 This reference to provincial law may make the scope 
of the criminal penalty unceltain. especially in the implementation of section 259. In 
Boggs,53 the Supreme Court found to be ultra vires a criminal offence which can no 
longer constitute a c1earl~' identifiable objective for the prohibition of a public harm, 
provincial legislation providing sufficient sanctions. There is celtainly room for doubt as 
to the harm which section 259 of the Code seeks to prevent. 

The threats at which solemnization of marriage offences are aimed no longer justify 
intervention by the criminal law. To begin with, the problems of clandestine and irregular 
marriage which led to their adoption are now a thing of the past; but most importantly, 
modern matrimonial law provides a complete answer to the problems raised by the 
prohibited conduct. 

Marriage without authority, like feigned marriage, is merely a pretence that can no 
longer reflect on the institution. Penalties exist in other, more adequate, specific legislation 
for the counterfeiting or alteration of the documents which may accompany these acts. 

A marriage contrary to law is concerned essentially with the laws on marriage. These 
contain a complete system regulating the rites and formalities of the ceremony. Breaches 
of these legislative requirements may be effectively penalized by various measures which 
range from nullity of the marriage to disciplinary penalties applicable to the celebrant. 

Threats to the marriage ceremony are more a matter for regulation than prohibition. 
The provisions of provincial legislation deal quite adequately with the matter and thereby 
remove the basis for involvement of the criminal law. 

52. On the constitutional jurisdiction of the provinces over the solemnization of marriage, see F. Chevrette 
and H. Marx, Droit constilulionnel (Montreal: P.U.M., 1982), pp. 656-61; L. Katz, "The Scope of the 
Federal Legislative Authority in Relation to Marriage" (1975),7 Ottawa L. Rev. 384; F. J. E. Jordan, 
"The Federal Divorce Act (1968) and the Constitution" (1968), 14 McGill L. J. 209. 

5~). Boggs v. Tile Queen (1981), 58 C.C.C. (2d) 7,19 C.R. (3d) 245, [1981J 1 S.C.R. 49,120 D.L.R. (3d) 
718, 34 N.R. 520, 8 M.V.R. 247. 
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CHAPTER THREE 

Reform 

I. The Need for Reform 

The Criminal Code legislation respecting marriage and its solemnization closely 
parallels the development of matrimonial law over the centuries. The various offences 
were introduced at a time when prohibition may well have been the only effective response 
to certain types of behaviour that were threatening the institution of marriage and the 
fundamental structures of society itself. 

Societies have evolved, however, and matrimonial law has become more precise. 
Often the loopholes that were allowing reprehensible conduct to develop have been closed. 
With improved communications and increased exchanges, ideas and values have also 
evolved. Modern judgments respecting adultery, concubinage and polygamy are certainly 
no longer what they were in the Victorian era. Thus, perhaps more than for any other 
offence, there seems to be a pressing need for reform and modernization of the Code as 
regards matrimonial offences. 

II. Proposals for Reform 

Bigamy is the only marital offence that still justifies a criminal law sanction, in our 
view. Although not uniform, the provincial statutes on the marriage ceremony contain 
provisions the purpose of which is similar to that of section 254 of the Criminal Code. 
However, Quebec alone makes an express prohibition against contracting a second mar­
riage before the first is dissolved. 54 The common law provinces and the territories confine 
themselves to formal requirements. Thus, they list the statements and documents which 
must be produced in connection with a marriage ceremony, especially in cases of a prior 
divorce, the dissolution of the former marriage and the death or absence of a spouse. 55 

54. Civil Code of Lower Canada, Art. 118 and Civil Code of Quebec, Art. 404 (not in effect). 

55. Newfoundland: The Solemnization of Marriage Act, S.N. 1974, No. 81, ss. 15(1) and 22; Prince Edward 
Island: Marriage Act, R.S.P.E.1. 1974, c. M-5, ss. 16 and 21; Nova Scotia: Solemnization of Marriage 
Act, C.S.N.S., c. S-25, s. 14; New Brunswick: Marriage Act, R.S.N.B. 1973, c. M-3, para. 16(1)(b) 
and (e); Ontario: Marriage Act, R.S.O. 1980, c. 256, ss. 1(2),8 and 9; Manitoba: Marriage Act, C.P.L.M., 
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Despite the existence of provincial legislation. we feel it is necessary to include a 
section on bigamy in the Criminal Code, first, because of the nature of this offence, and 
secondly, to ensure uniformity throughout Canada. 

The intrinsic gravity of the offence, which presupposes the solemnization of a valid 
marriage, and the reprehensible nature of this conduct as regards both society and the 
victim-spouse are reasons for retaining this crime in Canadian legislation. 

However, these justifications are fully applicable only to bigamy involving the 
formalities required for a valid marriage. Consequently, the offence of bigamy should 
be limited to those situations described in subparagraphs 254(l)(a)(i) and (ii) of the present 
Code. The union referred to in subparagraph (iii) of the existing offence does not constitute 
a valid solemnization of marriage and acquires no legal validity. Moreover, the forms of 
bigamy provided for in subparagraphs (i) and (ii) can clearly be committed on the same 
day, and there is thus no need for such a qualification. 

A former marriage is not defined in the present Code. Unfortunately, the case-law 
does not answer all the questions raised by the concept of a previous marriage. At first 
sight it would seem appropriate to require that the first marriage be a man'iage recognized 
as valid in Canada. This is the approach adopted by matrimonial law. However, this 
clearly means that a marriage which is valid abroad but is regarded as invalid in Canada 
does not constitute a first marriage for purposes of bigamy. In terms of criminal policy 
this would appear to be an adequate principle that covers the main cases constituting a 
genuine threat to the institution of marriage in Canada. Furthermore, the decline in legal 
polygamy around the world and the small number of foreign marriages that do not meet 
the essential requirements of the institution under Canadian law indicate that there is no 
need to extend the concept of a "first marriage. " The definition of bigamy. referring as 
it does to a first marriage that is valid in Canada, is thus reasonable and realistic. 

The form of marriage through which bigamy is committed is defined in the present 
Code. This definition refers to the formal requirements of marriage, to the solemnization 
itself. Under present matrimonial law there are two essential formal requirements for a 
marriage: the celebration of a rite; and its being pUblic. The definition in section 196 
should reflect this through the addition of the adjective "public" before the word "cer­
emony." Paragraph 196(b) ("form of marriage") corresponds neither to present matri­
monial law nor in particular to the spirit and base. of the offence. This part of the 
definition should be deleted. 
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c. M50 (S.M. 1982-83-84. c. 57). SS. 21 and 23: Saskatchewan: Tire MarriaNe Act. R.S.S. 1978. c. M-4. 
5S. 14(4) and (5). 29(2) and (3) and 36; British Columbia: MurriuN(' Act. R.S.B.C. 1979. c. 2S I. 55. 39 
and 40: Nmthwest Territories: MarriuNe Ordil/lll/ce. R.O.N.W.T. 1974. c. M-5. 55. 24(4). 41. 42 and 
43: Yukon: Marriage Ordilltlllc(', R.O,Y.T. 1971, c. M-J, ss. 24(3). 41, 42 and 43. 
It should be noted thai Quebec has similar provisions: Civil Code of Lower Canada. Arts. 7. I and 108 
and Ciri/ Code (if QII,:hec. Art. 417. 



In order for the extratenitorial aspect of the offence of bigamy to be of any practical 
effect, the requirement that the offender have a specific intent when leaving Canada 
should be abolished. However, such a reform would tend to expand the scope of the 
crime and should therefore be examined with caution. 

The extraten'itorial aspect of the offence of bigamy is fully justified only as a means 
of protecting a maniage that already exists in Canada. Protection of the institution of 
maniage in Canada makes sense only on the basis of a concrete marital union. Extra­
tenitoriality should thus apply only to a person who already has mmTied status in Canada 
and who, despite that status, decides to go through a form of maniage abroad. It is only 
in such a situation that there is a true threat to the institution in Canada. For such protection 
to be effective, however, a specific intent upon the person's lellving Canada should not 
be required. Not only is such a requirement unrealistic, but the burden of proof it involves 
is too onerous. 

Finally, Canada is a country that receives numerous immigrants wishing to become 
part of its society and benefit from our laws. It is therefore fair and appropriate for the 
reduced extraterritorial effect of bigamy not to be limited to Canadian citizens but to 
apply also to permanent residents awaiting citizenship. 

It is clear that there is no need for subsection 254(2). Death, divorce and annulment 
of maniage are events that result in a dissolution of the marital union and thereby do 
away with an essential element of the offence of bigamy, namely, a previous maniage. 

An error of fact or an eXTor of law resulting in an enol' of fact are defences that are 
already accepted by our law. The Law Reform Commission is proposing that they be 
codified in the General Pmt of the Criminal Code. There is no need to repeat them in 
the context of the definition of the crime of bigamy. 

Finally, presumption of death on the basis of absence is a question that is already 
dealt with by the civil law. The solutions offered by these rules, and by the rules of 
criminal law dealing with the defences of mistake, justIfy a deletion of this provision. 

Monogamy is a value generally shared by all Canadians. It has deep r00ts and colours 
our entire legal system. There would thus appear to be very few things that could genuinely 
jeopardize it. In view of this, polygamy appears so foreign to our values and our legal 
system that it is both unnecessary and excessive to sanction it criminally. Abolishing the 
crime of polygamy does not amount to condoning the practice. Our legal institutions and 
the institution of maniage adequately preserve the principle of monogamy. Repealing the 
offence of polygamy is thus evidence of moderation and. a mark of confidence in our 
own institutions. By not giving polygamy any legal recognition, matrimonial law ensures 
that this phenomenon is not viable in Canada. This should therefore be reflected in the 
Criminal Code. 

The offences in connection with the solemnization of marriage are based on the old 
ecclesiastical law , which had to deal with problems of clandestine and irregular marriages. 
Matrimonial law has evolved considerably, and today marriage and its rites are clearly 
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defined and regulated. Procuring a feigned marriage (section 256), pretending to solemnize 
a marriage and solemnizing a marriage contrary to law (sections 258 and 259) should no 
longer constitute criminal behaviour. This conduct presents less of a threat to the institution 
and to society than breaches of the regulations governing marriage. As such, provincial 
legislation provides an ample response to any problems the conduct fn question may pose. 
In addition, in administering the laws within their jurisdiction the provinces may attach 
penal sanctions to their legal provisions that would be more appropriate than outright 
criminalization of the reprehensible conduct. 

Repeal of these latter provisions thus reflects the reasonable and mod~rate attitude 
the public is entitled to expect in balanced criminal legislation. 

III. Proposed Legal Measures 

The following proposals have adopted a new formulation in order to make the 
provisions more precise. However, we have also given, as an alternative. a more literal 
formulation based on the present provisions to facilitate comprehension of the proposed 
amendments. 

RECOMMENDATION 1 

We recommend that section 254 of the present Criminal Code be repealed and 
the following new provision substituted: 

254. (1) A person who goes through a form of marriage in Cartada where 
one of the spouses is already bound by a former marriage that has not been 
dissolved commits bigamy. 

(2) A Canadian citizen or a permanent resident of Canada who goes 
through a form of marriage outside Canada when he is already bound by a 
former marriage that has not been dissolved also commits bigamy. 

(3) A person who commits bigamy is guilty of an indictable offence and 
is liable to imprisonment for five years. 

An alternative formulation of the new section 254 could also read as follows: 
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254. (l) Everyone commits bigamy who 

(a) in Canada 

(i) being married, goes through a form of mart'iagc with another 
person, 01' 

(ii) knowing that another person is married, goes through a form of 
marriage with that person; 
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LAW REFORM COMMISSION OF CANADA RELEASES 
"BIGAMY" WORKING PAPER 

Commission recommends retention of the offence of bigamy 

and repeal of polygamy and other criminal offences respecting 

marriage and its solemnization. 

The Law Reform Commission of Canada today released its 

Working Paper 42 "Bigamy", recommending retention of the 

offence of bigamy and repeal of the Criminal Code provisions 

prohibiting polygamy, pretending to solemnize marriage, 

solemnizing marriage contrary to law and feigning marriage. 

On release of the Working paper, Commission President 

Mr. Justice Allen M. Linden said: "The Commission recommends 

retaining the offence of 'Bigamy' in the Criminal Code in order 

to protect the institution of marriage and the important role 

of the family in Canadian society." 

"However", he added, "the other offences relating to 

marriage and its solemnization should be repealed because they 

reflect the social conditions ann attitudes of the Victorian 

era in which they were enacted and have lost touch with modern 

social conditions and realities." 

Canada 
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Mr. Linden said: "The heavy arm of the Criminal Law is not 

warranted for these seldom-prosecuted offences, as they do not 

involve harmful social consequences and since the abuses they aim 

to combat are effectively controlled by provincial laws and the 

fraud provisions in the Criminal Code." 

PRINCIPAL RECOMMENDATIONS: BIGAMY: s. 254 

The Criminal Code provides that: 

(1) Everyone commits bigamy who 

(a) in Canada, 

(i) being married, goes through a form of marriage 

with another person, 

(ii) knowing that another person is married, goes 

through a form of marriage with that person, 

Although jail terms are rarely imposed, the offence is punishable 

by indictment and liable to five years imprisonment. 

The Working Paper says that, by assuming all of the ritual 

and official characteristics of marriage, the act of bigamy 

strikes at the heart of the institution of marriage itself. 

The Working Paper makes a number of detailed recommendations 

which will clarify the offence and facilitate its application. 

PRINCIPAL RECOMMENDATIONS: POLYGAMY: s. 257 

The Criminal Code provides that: 

(1) Everyone who 
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(~) practices or enters into or in any manner agrees or 

consents to practice or enter into 

(i) any form of polygamy, or 

(ii) any kind of conjugal union with more than one 

person at the same time, 

whether or not it is by law recognized as a binding form of 

marriage~ 

(b) celebrates, assists or is a party to a rite, ceremony, 

contract or consent that purports to sanction a relationship 

mention in subparagraph (~)(i) or (ii). 

is guilty of an indictable offence and is liable to 

imprisonment for five years. 

In a general sense, polygamy is said to be the maintaining 

of conjugal relations by more than two persons. In England, it 

was once a capital offence. 

On release of this Working Paper, Fran~ois Handfield, 

Co-ordinator for the SUbstantive Criminal Law Section, said that: 

"The outdated definition of polygamy in the Criminal Code is so 

wide-open and generally worded, that if strictly applied in our 

contemporary Canadian society, with its varied living 

arrangements which have been prompted by economic and social 

conditions, it might be necessary to evict convicted robbers, 

murderers and traffickers from the jails in order to make room 

for all of those whom the law technically regards as 

"polyg amis ts" • 

Mr. Handfield added that: "Stereotypes have broken down 

between men and women so that both are freer to choose the type 

of relationship they wish to pursue. Students of both sexes 
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often cohabit in university dormitories ann several families 

often group together in one house in order to share 

responsibilities and effect economies. Many relationships are 

now being entered into in Canada which would have been frowned 

upon in the era during which the polygamy laws were enacted - an 

era in which the 'propriety' of women was placed under a 

microscope and male/female relationships were governed by a 

strict code of conventions which no longer applies." 

The Working Paper points out that polygamy in Canada takes 

many forms. It says that: "Polygamy may in fact be practiced by 

a number of Canadians. The hippie communes of the sixties 

sometimes favoured a free union with several partners. All this 

still remains marginal and does not affect either the Canadian 

social fabric or the institution of marriage." 

Despite the generality of the language used, the courts have 

concluded that this provision [the offence of polygamy] does not 

apply to adultery, even when those committing it are cohabiting. 

In fact, there have been very few convictions for polygamy in 

Canadian history. The classic case was of a member of an Indian 

tribe, who, although only following the customs of his tribe, was 

nonetheless punished for having two wives. 

Although polygamous marriages contracted abroad have 

presented legal difficulties in Canada, the Working Paper 

indicates that "our civil institutions appear to be quite 

sufficient to foresee and control the phenomenon of polygamy." 

The Working Paper concludes that: "Like adultery or 

concubinage, such behaviour, which does not compete in Canada 

with the institution of monogamous marriage, should be ignored by 

the criminal law." 
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FEIGNED MARRIAGE: s. 256 

The Criminal Code provides that: "Every person who procures 

or knowingly aids in procuring a feigned marriage between himself 

and another person is guilty of an indictable offence and is 

liable to imprisonment for five years." 

Noting that Commission researchers were unable to find any 

reported decisions relating to the offence of 'Feigned Marriage' , 

the Commission concludes the offence is "completely obsolete". 

PRETENDING TO SOLEMNIZE MARRIAGE 

AND SOLEMNIZING MARRIAGE CONTRARY TO LAW: SSe 258 and 259 

The Commission concludes that in general, the laws on 

marriage are sufficiently precise to prevent frauds and 

counterfeits in the formalities of the marriage ceremony. Most 

provinces have legislation requiring that the celebrants should 

verify the identity of the intended spouses and that there are 

provisions prohibiting false declarations, tampering with 

registers, marriage licences, and the unauthorized use of such a 

licence under provincial laws. 

The Working Paper was prepared with the assistance of 

Special Adviser Patrick Fitzgerald, and research consultants 

Pierre Robert and Marie Tremblay under the direction of 

Co-ordinator Fran90is Handfie1d. 

This Working Paper presents the tentative views of the Law 

Reform Commission of Canada at this time. The Commission's final 

views will be presented later in its Report to the Minister of 

Justice and Parliament when the Commission has taken into account 

comments which have been received both before and after 

publication of the Working Paper. 

The Law Reform Commission of Canada was established in 1971 

for the purposes of modernizing Canada's federal laws and making 

them more meaningful, relevant and effective. 

~-------------------------------------------------------------------------------------------- --



- 6 -

The Commission is now in the process of drafting a new 

Criminal Code for Canadians to reflect the Canada of the 1980s, 

and not that of almost a century ago, when the predecessor of our 

current Criminal Code was enacted. 

Copies of Working Paper 42 are available by mail free of 

charge from: Law Reform Commission of Canada, 130 Albert street, 

7th Floor, Ottawa, Ontario, K1A OL6 or suite 310, place du 

Canada, Montr~al, Qu~bec, Canada, H3B 2N2. 
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Contact: Rolland Lafrance, (613) 995-2535 



(b) being a Canadian citizen or a permanent resident of Canada does 
outside Canada anything mentioned in subparagraph (a)(i) of this subsection. 

(2) Everyone who commits bigamy is guilty of an indictable offence and 
is liable to imprisonment for five years. 

Bigamy is still an indictable offence. The reasons for its being a crime justify 
this characterization as well as the Criminal Code prohibition. However, the sentence 
proposed by the Code should be reassessed by the Commission in the more general 
context of sentencing policies. 56 

Subsections (2), (3) and (5) of the present section 254 are completely repealed. 

Subsection (4) of the present section 254 is incorporated into the new definition 
of "former marriage" (or "married"), which might be set out in section 196 or in 
a new subsection of section 254. 

RECOMMENDATION 2 

We recommend that the expression "former marriage" (or "marriage" if we 
adopt the alternative formulation of section 254) be defined as follows: 

(1) For purposes of section 254~ "former marriage" means a marriage 
that may be recognized as valid in Canada. 

(2) A marriage shall, for purposes of section 254, be deemed to be valid 
unless the accused establishes that it was invalid. 

RECOMMENDATION 3 

We recommend that the expression "form of marriage" in the present section 
196 be amended as follows: 

"Form of marriage" means a public ceremony of marriage that is recognized 
as valid by the law of the place where it was celebrated. 

Paragraph 196(b) is repealed. The new definition could more appropriately be 
incorporated into a new subsection of section 254. 

56. See comments by Judge Borins in R. v. Stlll/ley Walter Friar. April 27. 1983. Onto Co. Ct. (W.C.B. 
No. IO-0040.'p. 22): 

However. where both pa~ties kn~w the facts and marry perhaps to make the cohabitation appear 
respectable. the offence. In my view. becomes a relatively minor one and not deserving of severe 
punishment. 
It may be that when the Criminal Code is reviewed. as I understand it will be by Parliament over 
the next period of time. that cognizance may be taken of the following comment in Smith alld Hogal/ 
at 688-9: 
Big~my may still fulfill a useful. purpose as a crime in the type of case lI'ith gra\'e social cOl/sequellces; 
but It cannot be regarded as satIsfactory that a grave felony should extend so far beyond this to cases 
no longer regarded as really serious offences. 
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RECOMMENDATION 4 

32 

Furthermore, we recommend that: 

(1) subsection 255(1) be inCOrpOl"llted into section 254; 

(2) the provision in subsection 255(2) be retained, but it would be more 
appropriate in the Canada Evidence Act; 

(3) sections 256 (procuring feigned marriage), 257 (polygamy), 258 (pre­
tending to solemnize marriage) and 259 (solemnizing marriage contrary to law) 
of the Criminal Code be repealed. 
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Introduction 

Dans Ie Code criminel, cinq infractions generiques relatives aux droits conjugaux 
et a la celebration du mariage sont classees parmi les crimes contre la personne. Ce 
sont la bigamie, la polygamie, Ie mariage feint, la celebration du mariage sans auto­
risation et la celebration du mariage en contravention de la loi. 

L'existence meme de ces infractions dans notre droit penal ne peut manquer de 
soulever plusieurs interrogations. Les premieres qui se presentent tout naturellement a 
I'esprit concernent leurs fondements et la necessite de leur repression penale. II est aise 
de voir que ces infractions plongent leurs racines dans les structures fondamentales de 
la societe: la famille et Ie mariage. La caracteristique commune et essentielle de ces 
infractions consiste d'ailleurs dans l'atteinte a l'institution du mariage. Cette constatation 
ne suffit evidemment pas a elle seule a justifier les incriminations. II importe done de 
degager la problernatique particuliere reliee aux atteintes a cette institution. L'a.lalyse 
du mariage dans la societe canadienne permettra, dans un premier temps, de cerner la 
nature de ces atteintes et d'en apprecier la gravite relative. 

Les problemes etant ainsi poses, il s'agit d'examiner et d'evaluer les reponses que 
leur apporte Ie droit actuel, civil et penal. Ceci conduit alors a l'appreciatioI1 0" :a 
necessite de I'intervention penale qui doit tenir compte non seulement du caractere 
reprehensible et de la gravite intrinseque des comportements prohibes, mais aussi de 
la qualite et de la suffisance des solutions non repressives. De plus, I'appreciation de 
la pertinence de la sanction penale au regard des regles civiles du mariage est susceptible 
de reveler les con flits ou les ambigu'ites que peut generer la coexistence de deux ordres 
de solutions. Ce genre de situation, lorsqu'elle existe, peut rendre incertaine la loi aux 
yeux du public et appelle la r€forme. 
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CHAPITRE UN 

La probh~matique des incriminations 

I. L'institution du mariage 

Pour qu'une republique soit bien ordonnce, les principales lois doivent ctre celles qui reglent 
Ie mariage. (Platon, de legibus) 

II ne saUl'ait etre question de reprendre dans ce document tous les elements d'une 
demonstration de I'importance sociale de la famille et du mariage. Le noyau de 1'01'­
ganisation de la plupart des societes demeure la famille. Dans Ie preambule de la 
Declaration canadienne des droits par exemple, Ie Parlement du Canada affirme expres­
sement I'attachement de la Nation a la place de la famille dans notre societe l

. 

La stabilite et la cohesion sociales exigent que la cellule familiale soit elle-meme 
stable et coherente. Or, stabilite et permanence de la famiIle se concretisent dans Ie 
mariage. Aussi la recherche de ces qualites fondamentales constitue-t-elle l'objectif des 
legislations sur Ie mariage qui delimitent imperativement les effets de ce dernier ainsi 
que les causes et les modes de sa dissolution. Dans cette perspective, Ie mariage est 
cleve au rang d'une veritable institution. Cette caractcristique se reflete egalement sur 
la formation de l'union conjugale. Le muriage n'est pas un simple contrat; I'engagement 
contractuel ne peut etre d6fini ou limite par les epoux. Ceux-ci expriment par la cele­
bration du mariage leur adhesion a un nouveau statut social et legal qui va regir leur 
etat. 

En consequence, Ie mariage doit satisfaire, pour sa realisation, a certaines condi­
tions de fond et de forme imposees par la loi. Ainsi, I'importance sociale de I'institution 
du mariage explique la solennite qui l'entoure et I 'attention juridique dont il fait I'objet. 
Nous reconnaissons, toutefois, qU'une partie de la population n'attache plus cetty impor­
tance a I'institution du mariage. Certains prCferent une union qui ne s&tisfait pas aux 
conditions de fond et de forme imposees par la loi. Toutefois, Ie droit penal doit accorder 
une protection a ceux qui adherent aux valeurs du mariage. 

t. Declaralioll cOllodielllle des droilS. S.R.C. 1970, app. III. 
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II. Les caracteristiques du mariage 

La societe fait sentir Ie poids de sa contrainte, en matiere matrimoniale, par les interdits et 
les rites qu'elle impose. (Jean Carbonnier, Droit civil, p. 331) 

L'institution du mariage revet certaines caracteristiques essentielIes, et diverses 
atteintes qui seront, selon Ie cas, sanctionnees ou non par Ia loi se definissent en fonction 
de ces caracteristiques. 

Le mariage au Canada, comme dans la plupart des pays occidentaux, a sa source 
dans Ie droit romain tel que l' a fa<;onne depuis les debuts de la chretiente Ie droit 
canonique2

. Cette communaute d'origines se reflete dans l'identite des proprietes essen­
tielles du mariage moderne dans les systemes de droit civil comme dans les systemes 
de tradition de common law3 . 

Les proprietes essentielles du mariage decoulent directement de la nature meme 
de l'institution. A celles-ci s'ajoutent en droit moderne les caracteristiques se rattachant 
a la forme et a la celebration du mariage. 

A. Les proprietes essentielles du mariage 

Dans son acception la plus large qui embrasse les diverses traditions juridiques 
occidentales, Ie mariage est defini comme l'union volontaire d'un homme et d'une 
femme a l'exclusion de toute autre personne pendant la duree de cette union. 

Cette definition presente les caracteristiques fondamentales du mariage dans nos 
societes : la difference de sexe des epoux, leur consentement a une union conjugale 
durable et l'exclusivite de cette union. Ces memes elements ont ete repris dans Ie 
concept de «mariage chretien» developpe par la jurisprudence anglaise du dix-neuvieme 
siecle4 afin de Ie distinguer clairement des pratiques conjugales etrangeres aux traditions 
europeennes. 

2. J. Carbonnier, Droit civil, Tome premier: IllIroduction a i'erude du droit et Droit ciVil, 3° ed., Paris, 
P.U.F., 1967, p. 331 et s. Voir egalement E. Roguin, Traite de droit civil compare,' Ie lIIariage, Paris, 
F. Pichon cd., 1904; J. Pineau, LaJamille, Montreal, P.U.M., 1982, p. 3; J. T. Hammick, The Marriage 
Law oj England, Londres, Shaw and Sons, 1873, p. 3. 

3. Voir generalement H. R. Hahlo, Nullity oj Marriage in Canada: With a Sideways Glance at Concubinage 
and Its Legal Consequences, Toronto, Buttelworths, 1979; Roguin, supra, note 2. 

4. Voir particulierement T. C. Hartley, «Polygamy and Social Policy» (1969), 32 Model'll L. Rev. 155, 
p. 160; M. L. Marasinghe, «Polygamous MalTiages and the Principle of Mutation in the Conflict of 
Laws» (1978)' 24 McGill L.1. 395, en particulier pages 395-402. Les arrets c1assiques de la jurisprudence 
anglaise sont Warrender v. Warrender, [1835) II CI. & F. 488 - en particulier Ie dictum celebre de 
Lord Brougham, p. 532; Hyde v. Hyde (1866). L.R. I, P. & D. 130 (decision de Lord Penzance); /11 
re Bethell (1887), 38 Ch. D. 220. 
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Les deux premieres caracteristiques du mariage sont relativement explicites. L'union 
de personnes de me me sexe n'est pas un mariage et les vices de consentement des 
epoux peuvent compromettre la validite de l'union conjugale. 

Le caractere exclusif du mariage presente cependant plus de difficultes. Tout 
d'abord sur Ie plan moral et religieux, cette caracteristique est erigee en principe par 
Ie droit canon moderne5 : 

Les proprietcs essentielles du mariage sont l'unite et I'indissoIubilite qui obtiennent une force 
particulierc dans Ie mariage chretien en raison du sacrement. (Canon 1056) 

Sur Ie plan juridique, cette caracteristique essentielle du mariage est source de 
devoirs conjugaux precis, dont I'obligation de fidelite entre les epoux. Enfin, l'exclu­
sivite de l'union conjugale fonde Ie principe monogamique. 

Le mariage monogamique vient en droite ligne du droit romain Ie plus ancien tel 
que I'a fortifie la theorie canonique. Ce concept romano-chretien6 est Ie substrat histo­
rique des systemes matrimoniaux des pays de tradition chretienne. Comme I'ecrit Jean 
Carbonnier «l'institution du mariage monClG ... mique est une clef de voute de la civili­
sation juridique europeenne\). Cette tradition est donc la source du droit matrimonial 
canadien, tant dans les provinces de common law qu'au Quebec dont Ie systeme juri­
dique est d'inspiration de droit civil8

• 

Le mariage monogamique ne resulte pas seulement d'une tradition juridique. C'est 
aussi un phenomene profond de societe et de civilisation. D'ailleurs, Ie principe mono­
gamique n'est pas un concept exclusivement romano-chretien. La monogamie et son 
corollaire, I'interdiction de la polygamie, existent dans d'autres civilisations. Dans 
l' Antiquite, les tribus germaniques, selon Tacite, n'admettaient generalement que Ie 
mariage monogamique. Blackstone cherchant a etablir la perennite de l'institution explique 
que, dans I' ancien droit scandinave, la polygamie etait un crime punissable de mort. 
Au Siecle des lumieres, la constance de la pratique de la monogamie en Europe trouvait 
une explication dans Ie climat des pays nordiques et les conditions demographiques des 
pays orientaux9• 

5. Code de droit canonique promlligue Ie 25 janvier 1983 et entre en viguellr Ie 27 novembre 1983. 

6. Le mariage monogamique n'appartient pas it la tradition juda"ique de la Bible. La polygamie des patriarches 
de I' Ancien Testament n 'a pas ete retenue par I'Eglise. II faut observer cependant que me me dans la 
tradition juda"ique europeenne, la polygamie biblique a cede la place au principe monogamique. Hartley, 
supra, note 4, p. ISS; Carbonnier, supra, note 2, p. 339-340. 

7. Supra, note 2, p. 331. 

8. Voir gcncralement Hahlo, supra, note 3; Pineau, supra, note 2. 

9. W. Blackstone, COl/l/1/elllaries 011 Ilze LalVs of Ellglalld, 10
'" cd., Oxford, Clarendon Press, 1769, Livre 

IV, p. 163-164; Montesquieu, De /'espril des lois, titre XXIII: des lois dans Ie rapport qu'elles ont 
avec Ie nombrc des habitants. 
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Ces raisons peuvent aujourd'hui faire sourire, mais queUes que soient les causes 
premieres de la pratique de la monogamie, cette derniere correspond toujours a une 
realite sociologique ineluctable. La structure monogamique de l'union conjugale, qu'il 
s'agisse de l'institution formelle du mariage ou du concubinage, est enracinee profon­
dement dans les mreurs et dans les traditions culturelles d'une societe. 

Au Canada, au-dela de la valeur morale qu'il represente, Ie mariage monogamique 
constitue la fibre meme du tissu social. Le recensement de la population canadienne 
de 1981 indique que la tres grande majorite de la population pratique la monogamie : 

- 11 949 165 personnes ont declare etre mariees, etre separees ou vivre en 
concubinage; 

- 500 135 personnes ont declare etre divorcees; 

- 1 157 670 personnes sont veufs ou veuves d'un ancien couple monogamique; 

- 10 736 215 personnes ont declare etre celibataires (ce chiffre comprend les enfants). 

Ainsi, Ie principe monogamique represente non seulement une caracteristique 
essentielle de l'institution du mariage, mais it constitue egalement un principe organique 
de la societe canadienne. 

B. Les rites du mariage 

Contraircment aux caracteristiques fondamentales, les exigences de forme du mariage 
ont considerablement evolue au cours des siecles. Dans Ie droit moderoe, deux condi­
tions essen tie lies de forole se degagent : la necessite d'un rite et la publicite du mariage 1o• 

A l'origine, Ie droit canonique, s'inspirant du droit romain, considerait I'acte de 
se marier comme une stricte convention consensuelle. Cette conception conferait au 
mariage un caractere prive qui se traduisait par I 'absence de celebration publique. Le 
simple echange de volonte des epoux suffisait a la conclusion du mariage. La possession 
de cet etat confirmait par la suite I 'etat matrimonial des epouxll . Certes l'Eglise recom­
mandait que l'union so it benie par un pretre au COUl'S d'une ceremonie religieuse. C'etait 
Ie mariage regulier. Mais la non-conformite avec cette recommandation ne nuisait pas 
a la validite elu mariage ni du point ele vue juridique ni du point de vue religieux 12. 

IU. Carbonnicr, supra, note 2, p. 335 et S.; Halllo, supra, note 3. 

II. 11 existait dans I'ancicn droit un systemc complexe de preuve de I'etat matrimonial. Voir Roguin, supra, 
note 2, p. 96 et s. 

12. Au plan juridiquc, In durabilite de I'union conjugale primait sur la formc; au plan rcligicux, Ic sacrcmcnl 
du mariage ctait considerc administrc par Ics cpoux eux-mcmes si bien que I'absence d'un celebrant 
religiellx n'cmpcchait ni In formation d'un mariage efficace et valide ni me me la gnice du sacrcment. 
Roguin, supra, note 2, p. 100. 
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Cette extreme simplicite de la formation du mariage etait cependant de nature a 
engendrer des difficultes dans l'etablissement du statut matrimonial des individus. Tout 
d'abord, une confusion inevitable existait entre le mariage consensuel, appele aussi 
mariage irregulier, et Ie concubinage. Le droit canon, contrairement au droit romain, 
n'etablissait pas de demarcation claire entre les deux etats et avait plutot tendance a 
assimiler Ie concubinage au mariage l3

. II en etait ainsi egalement du mariage derectueux 
qui aurait ete regulier s'il n'avait ete en tache d'un manquement aux regles ou aux rites 
prescrits par I 'Eglise. Le mariage clandestin celebre par un pretre produisait les effets 
d'un mariage valide. 

Toute cette confusion creee par I' etat du droit matrimonial etait accentuee lorsque 
se posait Ie probleme de la validite d'un mariage ou simplement celui de son existence. 
Inutile de dire que la question devenait cruciale, eu egard au principe monogamique, 
dans Ie cas d'une seconde union conjugale ou Iibre. 

Historiquement, c'est ce qui se produisit a differentes epoques avec la recrudes­
cence de situations conjugales obscures et de cas de bigamie plus ou moins licites 14. 

Le Concile de Trente en 1563 attenua cette confusion par I'imposition d'une formalite 
publique comme condition de validite essentielle du mariage. Desormais, seulle mariage 
regulier celebre ill facie ecc/esiae, serait reconnu. La situation en Angleterre demeura 
cependant inchangee a cause de la separation de I'Eglise anglicane d'avec Rome surve­
nue une trentaine d'annees avant Ie Concile. Les principes du droit canon antetridentin 
resterent donc ceux du droit cOl11mun anglo-saxon : 

[TRADUCTION) 

Ces principes ont consacre trois modes distincts d'accomplissement du maria$e scion les 
regles de I'ancien droit de l'Angleterrc : (I) la celebration publiquc devant I'Eglise; (2) la 
celebration clandestine effectuee it la derobec par un membrc du clcrge validement ordonnc; 
et (3) Ie seul consentement des parties l5 • 

Cette circonstance historique expJique la survivance du mariage consensuel, connu 
aussi so us Ie nOI11 de mariage de common law, a I'epoque moderne. De nos jours, 
cette fonne d'union a un statut legal dans quelques juridictions, notamment dans quelques 
etats americains l6

• Cependant, Ie droit anglais devait rencontrer les memes difficultes 
inherentes a ce systeme matrimonial. Differentes mesures ecclesiastiques et legislatives 

13. Roguin, supra, note 2, p. 102. 

14. II serait impossible dans ce document de passer en revue les differcnts evcncments historiques qui ont 
marque I'evolution des rites du mariage. On pourra consulter avec profit a ce sujet Roguin, SlIpra, 
note 2, p. 98 et s.; Hammick, SlIpra, note 2, p. 3-20. 

IS. Hammick, supra, note 2, p. 4. 

16. Voir «Bigamy» 10 Am. JUl'. 2d, p. 967, particulierement pages 974-975, 977 et s. 

7 



au dix-septieme siecle furent impuissantes a reduire les irregularites clans Ie mariage et 
un commerce ehonte de mariages clandestins prit des proportions inquietantes a la fin 
du siecle \7. 

[TRADUCTION] 

Malgre la rigueur du droit ecc1esiastique en matiere de mariage, les irregularites ont continue 
d'exister; cela est du en partie it l'ancienne doctrine scion laquelle un dCfaut de solennite 
n' enleve rien a la force du contra!. Un trafic impudent de mariages c1andestins a commence 
vcrs la fin du dix-septieme siecle et s'est poursuivi en depit de la loi et des lourdes amendes, 
au grand scandale de I'Eglise, jusqu'a I'adoption de la loi de Lord Hardwicke (26 Geo. II, 
chap. 33) qui y a mis fin 18. 

En 1753, Ie Parlement anglais imposait donc a son tour l'exigence d'une formalite 
publique pour la conclusion d'un mariage valide. La Ioi sur Ie mariage intitulee An Act 
for the Better Preventing of Clandestine Marriages (26 Geo. II, chap. 33) mieux connue 
sous Ie nom de Lord Hardwicke's Act declarait nuls les mariages conclus autrement 
qu'en suivant les formes religieuses et pUbliques. Cette legislation renfor<;ait aussi consi­
derablement les dispositions du droit ecclesiastique anterieur relativement aux devoirs 
des celebrants dans la conclusion du mariage. C'est a partir de cette epoque que la 
legislation statutaire penale se substitua a la legislation religieuse dans la repression des 
contraventions a la celebration du mariage. En fait, la situation au debut du dix-huitieme 
siecle s'etait a ce point degrac\{!e que certaines tavernes elaient reconnues comme des 
marriage hOllses. Les officiants ne prenaient meme plus la peine de celebreI' selon les 
rites et vendaient plutot aux interesses un certificat de mariage qui leur conferait un 
statut conjugal. 

17. L'annce 1603 a fait date dans I'evolution de la rcglementation du mariage. C'est en cette premiere 
annee du rcgne de Jacques ler que furcnt convoqucs les assises ecclesiastiques de Canterbury Oll l'on 
promulguu des canons exhuustifs concernant Ie gouvernement de l'Eglise d'Angleterre, Ie clerge et Ie 
mariage. Plusieurs canons prescrivuient des rcgles precises dans la celebration du mariuge. Ainsi Ie 
Canon 62 prevoyait une peine de suspension «per trienllium» pour tout celebrunt qui officiait un mariage 
sans publication de bans au sans licence. Meme I'homire pendant lequel pouvait etre celebre Ie mariage 
y ctait prevu. Ces canons precisaient les conditions de forme et de fond du mariage que nous connaissons 
aujourd'hui. Toutefois cette legislation ecclesiastiquc, memo si elle Hail Ie clerge, n'avait pas force de 
loi. 
Aussi, afin de contrer la non-observance de ces canons, une loi de 1695 (6 & '1 Guillaume lll, chap. 6) 
vint leur donner une portee plus generale et leur conferer une dimension penale. 12'1 cffet, cettc legislation 
prevoyait des amendes en cas dc celebration du mariage en contravention des rites. Ccpendunt, les 
benefices que retiraient les ccclcsiastiqucs par la celebration des mariages, reguliers ou ilTeguliers, 
rendaient derisoires ces mesures. 
Chose plus grave toutefois, I 'evolution de la reglementation du mariagc entraina Ie developpement du 
mariage clundestin en dehors des eglises : 

[TRADUCTION] 

Les mesures udoptees pour empccher la celebration des mariages clandestins dans les eglises ant 
notamment eu pour effet d'orienter ce commerce scandaleux dans d'uutres directions. Une categorie 
d'ecclesiastiques debauches et degrades de la prison du Fleet, ou residant dans cette zone, ont 
entrepris de marier des couples en prive, et ces hOl11mcs couraicnt aprcs les mariages clandestins 
avec une effronterie chontee. (Hammick) 

Au cours du sieele, d'autrcs legislations tentcrent de renforeer l'observance de hl loi (7 & 8 GuilhlUme 
III, chap. 35; 10 Anne, chap. 19 (5. CLXXVlj). Cependant it faut uttendre la loi de 1753 pour avoir 
une legislation matrimoniale definitive corrigeant eette situation. Hammick, Wpl'Cl, note 2, p. 3 et S.; 
Blackstone, supra, note 9, p. 162 (clandestilll! marriages). 

18. Hammiek, SIIPI'Cl, note 2, p. 9. 
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La loi de Lord Hardwicke definit cle faISon plus detaillee Ie crime de «mariage 
clandestin» en Ie qualifiant de felollY et en I' assortissant cle peines severes. CeUe infrac­
tion reprimait Ie mariage celebre en dehors des eglises ou officie sans autorisation. Elle 
visait egalement la celebration ou les formalites comme la publication cle «bans» ou 
I'obtention d'un permis n'avaient pas ete respectees. Enfin la repression s'etenclait it 
tout Ie clomaine cle la falsification des registres et autres pieces relatives au mariage. 
La definition et la sanction cle contraventions it la celebration reguliere du mariage 
cherchaient, it l'evidence, it contrer LIn probleme reel de delinquance qui avait pu se 
clevelopper it cause des insLlffisances d'un clroit matrimonial inceliain. 

L'evolution historique du clroit matrimonial revele, somme toute, que la clarte du 
statul conjugal cles inclividus clans In societe est necessaire. L'incertitucle cle l'etat civil 
cles couples, qui resultait clu mariage irregulier et clu mariage clanclestin, favorisait en 
quelque sorte l'instabilite conjugale et la fraucle matrimoniale. 

En renclant obligatoire, pour la validite clu mariage, la formalite publique cI'une 
celebration officielle, la loi eliminait clu coup ces causes cI'incertitucie et les revencli­
cations cle toute nature fonclees sur une union conjugale obscure. 

De nos jOllI'S, Ie mariage exige la formalite cI'un acte officiel et public, qu'il s'agisse 
clu mariage civil ou clu mariage religieux. Les mitres formalites particulieres cle la 
celebration apparaissent ainsi comme cles cletails techniques seconclaires qui s' ajoutent 
it ces traits fonclamentaux. Dans une certaine mesure, la clm1e clu droit matrimonial 
contemporain relegue aux oubliettes les problemes cruciaux cI'irregularite et cle clan­
clestinite a I'origine cles prohihitions relatives it la celebration clu mariage. 

III. Les atteintes au mariage 

[TRADUCTION] 

Nous sommes maintenant d'avis qu'il n'y a pas lieu de criminaliser un acte a moins que 
sa perpetration n'entraine des consequences sociales nuisibles l9

• 

Les atteintes les plus serieuses au mariage sont eviclemment celles qui ht)urtent les 
caracteristiques essentielles cle I'institution. Cepenclant, toutes ne justifient pas pour cet 
unique motif la repression penale. L 'atteinte cloit comporter un clegre cle gravite et cle 
f(!prehension sociale qui rencle it la fois plausible et necessaire l'intervention clu clroit 
penal. 

19. O. Williams, «Language and the Law» (1945), 61 L.Q.R. 71. p. 77. 
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La gravite d'un comportement deviant s'apprecie en fonction de plusieurs facteurs 
qui doivent normalement constituer les fondements rationnels de sa criminalisation. En 
ce qui concerne les atteintes au mariage, un faisceau de justifications ont ete avancees 
et discutees pour justifier leur repression sans toutefois offrir une reponse satisfaisante20

• 

Ainsi, selon Lord Devlin et Dean Rostow, la defense de la moralite publique fonde 
essentiellement l'interdiction et la repression de la bigamie et de la polygamie. 

II est indeniable que des fondements moraux soient a l'origine de la cdminalisation 
de certaines atteintes au mariage. Toutefois, comme I'ont critique Hart et Packer21

, les 
justifications d'ordre moral n'expliquent pas tout, d'autant que la defense de la mora lite 
publique est difficilement compatible avec Ie silence du droit criminel quant a certaines 
conduites immorales en rapport avec Ie mariage. 

L'i1lustration classique de cette faiblesse de la justification morale est I'adultere. 
Histol'iquement en common law, J'adultere n'a jamnis ete considere comme un crime. 
Blackstone no us dit qu'une loi statutaire en avait fait une infraction penale pendant une 
tres courte periode de temps au milieu du dix-huitieme siecle22

• Son abrogation fut 
saluee comme mettant un terme ii une «rigueur dernodee23». 

11 existe par ailleurs d'autres atteintes au mariage qui, malgre leur gravite sur Ie 
plan moral, ne constituent pas pour autant des infractions. Ainsi, I'abandon du conjoint, 
Ie mariage endogame (consanguin) ou celui entre homosexuels sont des atteintes au 
droit matrimonial sanctionnees par les regles civiles des lois sur Ie mariage et de la loi 
sur Ie divorce. Cependant, ce ne sont pas des crimes. En fait, la justification morale 
de la repression des atteintes au mariage est difficile et incertaine parce que sujette aux 
fluctuations constantes de In moralite publique. Selon les epoques et les pays, la morale 
en matiere conjugale et sexuelle change ou du moins son seuil de tolerance se modifie. 
Un systeme moral peut tantot accepter un compromis ou, au contraire, faire preuve en 
d'autres circonstances d'une rigueur extreme. Ainsi J'adultere, qui n'est pas un crime 
dans la tradition de common law, a neanmoins ete criminalise dans d'autres pays et 
me me deja dans certaines parties du Canada par des lois preconfederatives24 • 

Les memes fluctuations se produisent sur Ie plan religieux. Le nouveau code de 
droit canonique de l'Eglise catholique a ainsi substantiellement modifie son droit penal. 

20. Le debat entre Ie professeur Hart et Lord Devlin quant aux fondements moraux du droit criminel a etc 
l'occasion d'une rcflexion et d'une discussion profondes de toute cette question. Voir en particulier 
I'analyse que nous en propose B. Mitchell dans Law, Morality, and Religion in a Secular Society, 
Londres, Oxford U.P., 1967, specialement aux pages 18-35. 

21. H. L. A, Hart, La\\', Liberty alld Morality. Londres, Oxford U.P., 1963~ H. L. Packer, Tile Limits of 
the Crimillal Sanction, Stand ford (Californie), Standford U.P .• 1968, particulierement aux pages 312-
316~ Mitchell, supra, note 20, p. 23 et 28. 

22. Blackstone, supra, note 9, p. 64. 

23. Ibid. 

24. Une loi prcconfederative du Nouveau-Brunswick faisait de I'adultere un acte criminel : S.R.N.B. 1854, 
chap. 145, art. 3. Cette loi fut abrogee par les premieres legislations en matieres criminelles du Parlement 
federal: 32 & P Vict., chap. 36 (1869) (voir 1. Fortin et L. Viau, Traite de droit penal gel/{!ral. 
Montreal, Les Editions Themis. 1982, p. I). 
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Depuis 1983, il ne considere plus la bigamie comme un de lit pouvant etre puni d'une 
peine ecclesiastique. 

De meme, sur Ie plan moral, it est malaise de condamner purement et simplement 
la polygamie. Certaines ecoles ne considerent pas la polygamie comme contraire ni au 
droit naturel ni au droit divin historique. Son interdiction resulterait plutat du message 
evangelique et de la legislation ecclesiastique25

• 

En realite, la polygamie est une institution sociale au meme titre que Ie mariage 
monogamique. Pou, des raisons demographiques, economiques, religieuses ou cultu­
relles, certaines societes ont incorpore la polygamie a leurs structures sociales. Au 
Canada, et generalement en Occident, des raisons du meme ordre ont conduit a privi­
legier Ie mariage monogamique. 

L'interdiction de la bigamie, comme de Ia polygamie, et a fortiori leur incrimi­
nation, ne procede donc pas d' un pur choix moral. Certes on peut dire, de concert 
avec Lord Devlin, que I'institution du mariage monogamique est I'expression d'une 
morale sociate, mais alors 1'incrimination des atteintes au principe monogamique se 
fonde peut-ctre plus sur la defense d'une institution sociale que sur la defense de la 
moralite publique. Dans cette perspective, les atteintes les plus graves et les plus mena­
<;antes sont celles qui compromettent I'institution meme du mariage. Ce facteur socio­
logique pennet d'identifier clairement un degre de gravite qui depasse les simples atteintes 
aux caracteristiques essentielles du mariage. 

C'est ainsi que la repression de la bigamie apparalt justifiee puisqu'en empruntant 
toutes les caracteristiques rituelles et off'icielles du mariage, cette conduite aneantit la 
signification meme de I'institution. Abstraction faite de sa duplicite, Ie mariage «biga­
mique» serait en tout point un mariage valide : c 'est la que reside la menace reelle 
pour l'institution. Lors des consultations, certains intervenants nous ont propose I'adop­
tion d'une forme de bigamie Oll la fraude serait I'element determinant. Bien qu'at­
trayante, cette solution ne nous paralt pas acceptable, car Ie concept de fraude n 'englobe 
pas toutes les situations Oll it y a atteinte au mariage. Nous croyons que la proposition 
retenue par la Commission tient deja compte des situations Oll il y a une victime. 

Ce n 'est pas Ie cas des ,mtres atteintes au mariage qui constituent peut-etre des 
contraventions a l'institution, mais n'en sont pas la negation. Ainsi I'adultere, Ie concu­
binage, Ie mariage clandestin ou Ie mariage irregulier n 'ebranlent pas, au plan des 
structures sociales, I'institution du mariage. Bien au contrairc, c'est par rapport a cette 
norme institutionnclle que ces conduites se d6finissent. Des lors, Ie droit matrimonial 
suffit, sans 1'apport du droit criminel, 11 les assumer et 11 les contralel'. 

II en va ainsi de Ia polygamic qui appara'it comme une pratique a ce point etrangere 
a nos meeurs qU'elle ne menace pas directement I'institution du mariage. Depourvue 

25. Roguin, SlIpr(/, note 2; slIpra, note 6. 
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de tout caractere officieI, Ia polygamie peut etre assimilt~e a une pratique marginale au 
meme titre que I'adultere et n'appelle pas de ce fait la repression penale. C'est d'ailleurs 
['opinion empl'einte de moderation exprimee par Glanville Williams: 

[TRADUCTION] 
Si }'on juge opportUtl de les decourager par la loi. iI suffirait pour cc1a d'omettre toute 
mesure a leur egard dans Ie droit civil, plutot que d'adopter In voie de dissuasion plus severe 
des sanctions penales26

• 

Les incriminations actuelles de mariage feint et de mariage celebre sans autorisation 
ou en contmvention de Ia loi correspondent sans doute a des manquements aux condi­
tions de forme du mariage. Cependant, ces atteintes n' ont plus la gravite morale et 
sociale qui ont justifie historiquement leur repression penale. Aujourd'hui Ie mariage 
clandestin et Ie mariage irregulier ne possedent pas de statut juridique qui compromet 
['institution du mariage. Le droit matrimonial moderne permet de prevoir et de resoudre 
les problemes souleves par ces atteintes. 

Outre la defense de I' institution sociale, Ia protection des epoux contre la fraude 
peut constituer une autre justification de la criminalisation de certaines atteintes au 
mariage. Packer et Hughes considerent d'ailleurs que la fonction utilitaire essentielle 
du crime de bigamie est d'empecher I'obtention d'une relation sexuelle par fraude27 • 

II est evident que Ie mariage feint ou Ie second mariage qui constitue un cas de bigamie 
peut dans certaines circonstances amener un conjoint de bonne foi a epouser Ie «frau­
dcUl'» grace a un subterfuge qui implique I'utilisation deliberee de I'institution c'J mmiage. 
Cependant Ie caractere frauduleux que revetent a I 'occasion les infractions matrimoniales 
n'en constitue pas I'essence et n'embrasse pas toutes les situations visees par les 
incriminations. 

Dans leur formulation actuelle, la bigamie ou Ie mariage feint peuvent impliquer 
la collusion des epoux. Quant aux autres atteintes au mariage, l'element frauduleux est 
a peu pres inexistant. La polygamie dans son acception la plus courante suppose une 
union conjugale avec des participants volontaires. 

L'utilisation fral\duleuse de ['institution demeure neanmoin& un facteur a considerer 
dans la determination de la gravite de certaines atteintes au mariage. Cr:::pendant, il ne 
faut pas perdre de vue que I'aspect frauduleux de certains comportements peut etre deja 
implicitement vise par d'autres incriminations ou d'autres legislations. Enfin 'One demiere 
justification bien pragmatique de I'intervention du droit penal se rattache a I'infraction 
de Ia celebration du mariage en contravention de la loi. 

L'objectif de la sanction pen ale vise a assurer Ie respect des lois relatives a la 
celebration du mariage. Cet objectif est certainement compatible avec line legislation 
d'ordre reglementaire, mais ne sallrait justificr Ie maintien d'lIne infraction criminelle. 

26. G. Williams, Crimillal Law, 2" cd., Londres. Stevens, 1961, p. 750. 

27. Supra, note 21; voir cgalemcnt Mitchell, supra, note 20. 
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CHAPITRE DEUX 

Les reponses du droit actuel 

Comme no us Ie savons, les comportemcnts nSprimes par Ie droit penal n'englobent 
pas toutes les atteintes ,iUX droits conjugaux. Aussi, I'ex,lmen de ('etat du droit actuel 
se limite-toil aux seules atteintcs sanctionnees penalemcnt. Ces dernieres se repartissent 
cn deux categories : les atteintes all principe monogamiquc et les atteintes it Ia cele­
bration du mariage. 

1. Les atteintes au principe monogamique 

lTRADLJCI'lONj 

... [Jjc nc suis pas sans connultrc In tres grande importance sociale de la celebration du 
mariage. C'est cette celebration qui, grace a la force de Ia tradition, soutient I'institution 
de la monogamic et contribue a la stabilite des families. II se peut que I'imposition d'une 
peine soit justifiee si cette meslIrc cst necessaire au maintien d'unc importanie institution; 
mais il [aut au prelllable nous assurer que cettc mcsure cst necessaire, ct quc la monogamic 
ne petit etrc maintcnue par d'autres moyens. (Glanville Williams, «Language and the Law», 
p. 78) 

La bigamie et la polygamie sont les atteintes principales all mariage monogamique. 
A plllsieurs egards, ces deux notions sc confondent. Ainsi, la bigamie est SOli vent 
consideree comme une forme particuliere de polygamie. 

Dans son acception la plus generale, Ia polygamie consiste dans Ie maintien d'tln 
lien conjugal de plus de deux personnes. Lorsque ce lien reunit les epoux en line seule 
entite matrimoniale ou familiale, on parle plus volontiers'de polygamie. C'est I'insti­
tution acceptee par Ie droit islamique ou I 'ancien droit matrimonial chinois. La poly­
gamie peut aussi prendre la forme ciu maintien sil11ultane de plusiellrs unions conjllgales 
inciependantes. Le cumul d'unions monogamiqlles par la meme personne correspond 
alors a la conception populaire de la bigamie. Sur Ie plan des reaIites sociales, la pratique 
de la polygamie, comme de la bigamie, n'exige pas la formalite du mariage. Ainsi, 
l'union libre de plus de deux pcrsonnes constitue de la polygamie. Cependant, sur Ie 
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plan juridique, ces notions revetent une signification plus specifique. En particulier, la 
bigamie qui se definit par rapport a l'instHution legale du mariage, se distingue de la 
polygamie par l'exigence de liens conjugaux formels. 

Si, sur Ie plan du dmit matrimonial, I'interdiction de la bigamie remonte a I'origine 
du droit canon, sa repression penale est beaucoup plus recente. En Angleterre, la prohi­
bition criminelle de la bigamie co'incide avec les efforts entrepris au debut du dix­
septieme siecle pour reglementer Ie mariage. Une loi de 1603 (l Jac. 1, chap. 11) 
qualifiait ce comportement de felony. La peine capitale etait la sanction de ce nouveau 
crime. Les structures de I'infraction actuelle tirent leur origine de cette legislation. 

A. La bigamie 

I) La duplication des mariages 

Dans son acception juridique, la bigamie se caracterise essentiellement par Ie fait 
de passer par la formalite du mariage alol's que I'un des conjoints est deja engage par 
les liens d'un mariage anterieur. C'est I'infraction decrite aux sous-alineas (i) et (ii) de 
I'alinea 254(l)a) du Code criminel canadien: 

Com met Ia bigamie, quiconque, 

a) au Canada, 

(i) etant marie, passe par une formalite de mariage avec une autre personne, lou] 

(ii) sachant qu'une autre personne est marice, passe par une formalite de mariage avec 
cctte personne, ... 

La bigamie est definie en termes d'infraction de commission, ce qui est confOlme 
avec Ia logique du droit matrimonial puisque Ie second mariage est de toute fa90n 
frappe de nullite du fait de la bigamie. L'expression «formalite de mariage» designe 
la fa90n generale de contracter Ie mariage. II s'agH donc d'une reference aux 
conditions generales de forme du mariage. L'expression est d'ailleurs definie a 
I'article 196 du Code: 

«formalite de mariage» comprend une ceremonie de mariage qui est reconnue valide 

a) par Ia loi du lieu ou Ie mariage a ete celebre, ou 

b) par Ia Ioi du lieu ou un accuse subit son proces, me me si Ie mariage n'est pas reconnu 
valide par Ia Ioi du lieu ou il a ete celebre; ... 

Cette definition ne peche pas par exces de clarte. En fait, elle confond plus qu'elle 
ne precise la «formalite de mariage» visee par l'infraction de bigamie. La jurisprudence 
a clairement etabli qu'i! doit s'agir d'une ceremonie qui est reconnue par la loi comme 
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produisant un mariage valide2H • Au Canada, iI doit s' agi!o d 'une celebration autorisee 
par les lois en vigueul' dans une des provinces. En droit matrimonial, sans entrer dans 
les questions fort complexes de conflit de lois, disons sil11plement que Ic mariage celebre 
dans une provincc est generalement reconnu dans une autre province, lorsque les condi­
tions de forme exigees par la loi de la province Oll il a ete celebre, ont etc respectees29

. 

Dans cette perspective, l'alinca b) de I'article 196 dl! Code ai/nillel concernant 
la «formalite de mariage» contredit I'etat du droit matrimonial. En fait, cette disposition 
a pour effet d'accorder unc valeur u unc cercmonic qui, sur Ie plan du droit civil, n'en 
a aucune. Lorsqu'unc ceremonie celebree dans une juridiction n'est pas valide au regard 
des lois l11atrimoniales dc cette juridiction, it n'y a pas eu de mariage. Juridiquement, 
il n'y a donc pas de second mariage et, dans ces conditions, la question de la bigamie 
nc sc pose meme pas. 

La legalitc des conditions dc forme de la ccrcmonie ne s'etend toutefois pas aux 
details techniques ou sccondaires l::mllne [,obtention prcalable d'un permis de mariage 
et sa prescntation u I'ofncier celebrantJo. En fait, la jurisprudence exige la conformite 
avec les conditions essentielles de forme, soit la celebration d'un rite et la publicite de 
la cerelllonic. Cette solution concorde parfaitement avec Ie droit matrimonial puisque 
Ie seul manquement u une fonnalite specifique n'entralne gcneralement pas a elle seule, 
la nullite du mariage. L'abscnce de publication de bans peut ainsi rendre la publicite 
du mariagc imparfaitc, sans pour autant qu'i] y ait defaut absolu de publicite. Ainsi, 
les tribunaux peuvcnt, dans leur pouvoir d'appreciation, conclure u la validite d'une 
cclebration malgre cette dcfcctuosite particuliere". 

Cet etat du droit matrimonial rcnd egalemcnt superfetatoire la prohibition de I'ex­
cuse prevue au paragraphe (5) de I'articlc 254 du Code: 

AUCUIl acte ou omissioll de III part d'un prcvenu qui cst inculpc de bigamie n'invalide un 
mariage ou UI1l:: formalitc de mariage autrement valide. 

L'acte ou I'omission d'un accuse tendant u invalider une formalite de mariage peut 
porter soit sur une caractcristique csscntielle de forme, soit sur un detail. Dans Ie premier 
cas, il n'y a pas cu de celebration valide de mariage. Dans Ic second, ]'acte ou l'omis­
sion n'affccte pas la validite de la formalite dL! mariage. L'exclusion prevue au para­
graphc 254(5) apparait ainsi a la fois inutile et injuste. C'est au tribunal a apprecier, 
u la IUl11ierc des circonstances, s'i1 y a eu ou non celebration de mariage. Les fondel11ents 
de l' infraction de bigal11ie reposent sur I' obscrvation des rites de I'institution. II importe 
quc cct clement esscntiel soit c1airement etabli par une preuve reguliere. 

28. R. V. HOII·ord. [1966] 3 C.C.C. 91 (C. comIc C.-B.l. Voir A. W. Mewetl ct M. Manning, Crimil/ol 
Loll'. Toronto. BUllcrworths. 1978, p. 483-487. particulicrement page 484; I. Lagarde, Droit pel/al 
calladiel/. Montreal. Wilson et Lafleur. 1974, p. 692 et S. 

29. Pineau, supra, note 2. p. 49; J .-G. Castel, «Recognition of Provincial Divorces in Canada» (1978), 
24 McGill L . .1. 646; Hahlo. sup/'(!, note 3. 

30. R. V. HOII'llI'd, SUpl'll. note 28. 

31. Sur la question des causes de nullitc de mariage reliees a sa celebration, voir Pineau. sup/'(!, note 2. 
p. 63 et s.; Hahlu, sup/'(!. note 3. 
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En somme, la bigamie est commise par I'emprunt des formes d'un mariage regulier. 
C'est uniquement dans cette mesure qu'iI y a une atteinte veritable a I'institution du 
mariage. Dans la bigamie, Ia celebration du mariage est eIle-meme objet de l'infraction. 
Les conditions de fond du mariage n' ont pas en principe a etre considerees dans 
l'appreciation de Ia validite de la formaIite meme de mariage. 

Sur Ie plan social, la nullite possible du second mariage pour une cause autre que 
Ia bigamie, ne fait pas disparaltre la situation reelle du double mariage. Si la formalite 
de mariage est vaIide, peu importe que Ies epoux aient ete inhabiles ou non a contracter 
Ie mariage, il y a deja atteinte a I'institution du fait de la bigamie. En reaIite, dans 
une telle situation I'inhabilite, en raison de I'age ou du lien de parente par exemple, 
est une cause de nuIlite du mariage qui s'ajoute a celie de I'existence d'un mariage 
anterieur. Neanmoins, Ie legislateur a cru bon de prevoir specifiquement au paragraphe 
254(3) l'exclusion d'une defense fondee sur Ia nullite du second mariage : 

Lorsqu'i! est allcguc qu'une personne a commis la bigamie, Ie fait que les parties auraient, 
dans Ie cas de cclibataires, ctc inhabiles it eontracter mariage d'apres la loi de I'endroit ou 
iI cst allcgue que I'infraction It etc commise, ne constitue pas une defense. 

Lorsque Ie second mariage est celebre au Canada, ce texte peut apparaltre superflu 
puisque Ie seul fait de passer par la formalite de mariage suffit pour commettre la 
bigamie. Les implications de cette disposition pour Ie second mariage celebre a I'etran­
ger sont discutees plus loin, dans Ie present document, dans un developpement consacre 
a I' extra-telTitorialite de l'infraction. 

2) Le mariage anterieur 

La bigamie suppose, bien entendu, I'existence d'un mariage anterieur. Ce premier 
mariagc, contrairement a I'expression «formalite de mariage», n'est pas dMini dans Ie 
Code. II va cepcndant avec la logique de I'incrimination que ce premier mariage soit 
reconnu valide par la loi et non dissous par la mort d'un conjoint ou par Ie divorce. 
En droit matrimonial, la validite du mariagc se presume. Le Code criminel reprend 
cette presomption au paragraphe 254(4) : 

Aux fins du present article, chaque mariage ou formalitc de mariage est censce valide it 
moins que Ie prevenu n'en dcmontre I'invalidite. 

Cette presomption de valielite dLl premier mariage ne fut enoncee dans la 10i que 10rs 
de la codification de 1953-1954. Une interpretation judiciaire excessive dll fardeau de 
preuve de la poursuite est a I'origine de son aeloption32. En fait, sans me me etre enoncee, 
la validite elu mariage doit se presumeI'. 

32. R. v. lillugen. [1923] 2 W.W.R. 709, 17 Susko LR. 57,41 C.C.C. 132 (C.A. Susk.); R. v. Tucker 
(1953), 16 C.R. 156,8 W.W.R. 184, 105 C.C.C. 299 (C.A. C.-B.); Lagurde, supra, note 28, p. 698 
e( S. 

16 



Ce qui importe pour !'incrimination, c'est que ce premier mariage soit une union 
conjugale reguliere reconnue par Ie droit matrimonial canadien. Ainsi, que cette union 
ait ete celebree au Canada ou a l'etranger, elle sera consideree valide si elle est conforme 
aux caracteristiques de fond et aux conditions minimales de forme de I 'institution33

. 

Dans ce contexte, il n'est que normal de pouvoir demontrer I'invalidite du premier 
mariage afin de nier son existence. Cette solution est non seulement compatible avec 
l'esprit de l'incrimination, mais aussi avec celui du droit matrimonial. 

En common law, Ie mariage, qui par suite d'un manquement a une condition 
essentielle est nul par opposition au mariage annul able, peut etre considere par les 
epoux com me inexistant34

. Au point de vue pratique, ceci implique qu' iI n 'est pas 
necessaire d'obtenir une declaration judiciaire de la nullite du mariage. Par contre, en 
droit civil, la solution est differente puisque l'intervention judiciaire est exigee dans 
tous les cas. Neanmoins, sur Ie plan theorique, Ie mariage frappe de nullite est cense 
n'avoir jamais existe. Aussi, lorsque la bigamie est invoquee en droit civil, Ie tribunal 
doit-il trancher au prealable la question de la validite du premier mariage en I'absence 
d'un jugement en nuIIite35

• 

On conc;oit aisement que Ie fardeau de demontier I'invalidite d'un mariage non 
dissous par les voies officielles puisse reposer sur I'accuse. Par contre, I'inexistence 
du mariage qui resulte du deces d'un conjoint, d'un jugement en divorce ou d'un 
prononce judiciaire en nullite constitue une fin de non-recevoir complete a l'accusation 
de bigamie. En fait, dans ces situations, la poursuite est dans I'impossibilite de prouver 
I'existence d'un premier mariage. Les precisions apportees aux alineas a), c) et d) du 
paragraphe 254(2) sont a cet egard totalement inutiles : 

Nulle personne ne com met la bigamie en passant par une formalite de mariage, 

a) si elle crait de bonne foi, et pour des motifs raisonnables, que son conjoint cst decede; 

c) si cette personne a ete par divorce liberee des liens du premier mariage; ou 

d) si Ie mariage anterieur a etc declare nul par une cour competente. 

En l'absence d'une preuve formelle de deces d'\lll premier conjoint, la croyance 
de bonne foi dans ce deces, me me si elle est erronee, peut constituer une defense 
valable d'erreur de fait qui sera appreciee par les tribunaux a la lumiere des regles 
generales sur cette defense. Les propositions de la Commission de reforme du droit, 

33. Pineau, SlIpra, note 2, p. 49; R. v. Bleiler (1912), 4 Alta. L.R. 320, 2 W.W.R. 5, 19 C.C.C. 249, 
I D.L.R. 878 (C.A. Alb.); R. v. Naguib, [19171 I K.B. 359 (R.-U.); R. v. Moscovitch (1927), 20 
Cr. App. R. 121 (R.-U.); R. v. Foster, [1935] 8 M.P.R. 10, 62 C.C.C. 263, [1935] I D.L.R. 252 
(C.A. N.-B.). R. v. Griffill (1879), 14 Cox. C.C. 308; R. v. Debard (1918), 44 O.L.R. 427. 31 
C.C.C. 122 (C.A. Onl.). Ces arrets concerncnt surtout la preuve de mariage contracte a I'ctranger, 
mais confirmcnt implicitement les conditions de reconnaissance de ce genre de mariages au Canada. 

34. Hahlo, supra, note 3, p. 4. 

35. Pineau, supra, note 2. p. 57-59, 62-63 et la doctrine qui y cst citce et discutee. 
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dans Ie document de travail 29 sur la partie generale du Code crimillel, offrent une 
solution adequate qui rend superflues les precisions de I' article 25436

. De meme, I' erreur 
de droit equi valente a une erreur de fait est desormais admise par la jurisprudence3? 

Aussi, I'accuse de bigamie qui croit elTonement, mais pour des motifs raisonnables, 
que Ie premier mariage a ete dissous par un jugement en divorce ou en nullite, peut 
efficacement presenter cette defense dans l'etat actuel de notre droit38

. 

II est done inutile dans la definition de I' infraction de definir des moyens de defense 
qui reI event plut6t de la partie generale du Code criminel. Les propositions de la 
Commission sont d'ailleurs completes sur ce sujet. 

Le cas d'inexistence du premier mariage f'onde sur l'absence du conjoint plevu a 
I'alinea 254(2)b) constitue une particularite qui appelJe quelques precisions. En droit 
matrimonial, Ie conjoint d'un absent ne peut se remarier a moins de fournir la preuve 
certaine du deces de son epoux absent. Si les circonstances I' autorisent, un jugement 
declaratif de deces peut constituer une telle preuve. Un tel jugement permet ainsi un 
second mariage. Cependant, tant en droit civil qu'en common law, la reapparition de 
I'absent entralne la nullite du second mariage qui avait ete legalement contracte et fait 
renaitre Ie premier mariage. En common law, I' absence continue d 'une personne pendant 
sept annees consecutives cree une presomption de deces. II importe cependant qu'il 
s'agisse d'un absent au sens juridique du terme, c'est-a-dire une personne au sujet de 
laqueUe on est sans nouvelle et dont on ne sait si elle est vivante ou morte. La defense 
proposee a I'alinea 254(2)b) du Code s'inspire de cette presomption : 

Nulle personne ne commct Ia bigamie en passant par une formalite de mariage, 

b) si Ie conjoint de cette personne a ete contimlment absent pendant Ies sept annees qui 
ont precede Ie jour ou elle passe par Ia formalite de mariage, a moins qu'elle n'ait su que 
son conjoint etait vivant a un moment queIconq,le de ces sept annees; ... 

L'accuse qui s'est deliberement abstenu de s'enquerir de I'existence de son conjoint 
peut cependant etre considere com me de mauvaise foi et ne pouvant pas beneficier de 
cette presomption39

. 

36. Commission de rcforme du droit du Canada, Partie generale : responsabilite el moyens de defense 
[Document de travail 29], Ottawa, Ministere des Approvisionnements et Services, 1982, p. 88 et s., 
particulicrement pages 89 et 94. 

37. R. c. P1'IIe el Baril, [1979] 2 R.C.S. 547, 46 C.C.C. (2d) 257, 8 C.R. (3d) 68; Pappajohn c. La 
Rein£', [1980] 2 R.C.S. 120, [1980] 4 W.W.R. 387, 14 C.R. (3d) 243, 52 C.C.C. (2d) 481, III 
D.L.R. (3d) I. 

38. Commission de rciforme du droit du Canada, supra, note 36, p. 89 et 155, renvoi 93; R. v. Gould, 
(1968) 2 Q.B. 65,52 Cr. App. R. 152 (C.C.A.) et R. v. Woolridge (1979),49 C.C.C. (2d) 300 (C. 
Provo Sask.); R. V. Haugen, supra, note 32 (croyance en la nuBite du mariage); Mewett et Manning, 
supra, note 28, p. 486 et Ie commentaire sur I'article 254, dans Marlin's Annual Criminal Code 1983, 
Toronto, Canada Law Book, 1983, p. 287. 

39. Commission de rciforme du droit du Canada, supra, note 36, p. 84-85. 
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La defense particulicre prevue a l'alinca 254(2)b) n'a plus sa place dans Ie Code 
actuel. D'une part, cette disposition s'articule mal a I 'etat du droit matrimonial. Ensuite 
elle apparatt superfctatoire face au regime aetuel cle I 'erreur de fait et de l'erreur de 
droit. 

L'absence en tant que tel ne dissout pas Ie maringc. C'est essentiellement Ie deces 
du conjoint, etabIi ou presume, qui peut etre une cause de dissolution. La personne 
dont Ie conjoint absent rcapparaH aprcs l'obtention d'ul1 jugement declaratif de deccs 
et son remariage, peut ccrtainemcnt presenter une defense gencrale d'erreur de fait. II 
faut egalement noter que Ie divorce dissout Ie mariage·lO • 

En droit matrimonial, Ie femariage n'est possible que scIon les conditions et les 
fOfmalites prescrites par les legislations provinciales41

• La preuve que ces conditions 
ont et6 respectces et que ces formalitcs ont etc remplies constitue une circonstancc que 
Ie tribunal peut apprecier dans In determinatioIl de la sincerite de la croyance erronee 
d'UIl accuse clans la dissolution de son premier mariage par Ie d6ces presume ou declare 
de I'absent. II n'est ni necessaire ni sOllhaitable que Ie droit criminel s'eloigne a ce 
sujet du regime du droit matrimonial. 

D'autre part, si la croyance d'un accuse repose sur une interpretation falltive mais 
sincere des effets juridiques de l'absence elle-mcme, Ie droit actuel ne nie pas a I'accuse 
la possibilit6 de se disculper. En effet, l'erreur sur une regIe de droit civil constitlle 
un moyen de defense lorsque In connaissance de cette regIe est un element essentiel 
du /IIellS rea reqllis a I'egard de l'infraction reprochee42

• L'accuse de bigamie qui, sans 
pOllvoir se prononcer sur la survivance de son cor;joinl absent, croit sincerement que 
cette absence dissout a elle sellle les liens de son premier mariage, pose un jugement 
fautif qui porte un clement essentiel du Jl/ellS rea de bigamie. Si toutes les conditions 
de son application sont respectees, In dCfense d'erreur de droit demeure disponible pour 
cet accuse. La Commission de rCforme du droit propose d'ailleurs dans Ie document 
de travail 29 (arlicle 10) une codification de celte solution jurisprudentielle qui rend 
superfetatoire la precision du cas particulier de I'alinea 254(2)b). 

40. Loi slIr Ie di\'orcl', S.R.C. 1970, chap. D-8, al. 4(1)c). 

41. Notons que les lois provinciales sur la ccrcmllnic du mariagc prevoient presque toutes les fonllalitcs 
spcciales ell cas d'llbsence afin de permcttre au conjoint ubandollnc de sc remaricr Icgalcmcnt. ilc-du­
Prince-Edouard: Marriage Act, R.S. P.E.I. 1974, chap. M-5, art. 21: Qucbec: Code civil dll Bas­
Canadu, art. 70.73, 93, 94 et 108: Ontario: Marriage Act, R.S.O. 1980, chap. 256, art. 9: Manitoba: 
Loi slIr II! lIIariage, C.P.L.M., chap. M50 (S.M. 1982-83·84, chap. 57), art. 23: Saskatchewan: Tile 
Marriage Act, R.S.S. 1978, chap. M-4, art. 14(3),29(3) et 36: Alberta: Mm "iage Act, R.S.A. 1980, 
chap. M-6, .llt. 20(1) et (2): Colombic.Britallnique : Marriage Act, R.S.B.C. 1979, chap. 251. arl. 
40: Yukon: Marriage' Ordillallce, R.O. Y.T. 1971, chap. M·3, art. 42: T';ITitoires du Nord·Ouest : 
Marriage Ordillance, R.O.N.W.T. 1974, chap. M-5, art. 42. Les provinces de Tcn'C·Nellve, de Nouvelle· 
Ecosse et du Nouveau·Brunswick ne semblent cependunl pas avoir de disposilions similaires dans leurs 
legislations. 

42. Commission de rcforme du droil du Canada, .1·lIpr" , note 36, p. 90 et plus gcncralelllent pages 88·96. 
Voir aussi, supra, note 38. 

19 



3) La preuve des mariages 

Les dispositions relatives a la preuve devraient etre enlevees de la partie du Code 
crill1inel traitant des infractions. La Commission a deja suggere que ces dispositions 
soient regroupees et integrees a un code sur la preuve ou une partie speciale du Code 
criminel. 

L'article 255 iIIustre I'incoherence du Code en prevoyant dans une meme dispo­
sition la qualification criminelle de la bigamie (par. 255(1)) et un mode de preuve du 
mariage et de la formalite de mariage (par. 255(2)). Le bien-fonde du paragraphe 255(2) 
n'est pas remis en question, cependant cette disposition n'a pas sa place dans la defi­
nition de I'infraction. 

4) Les situations visees au sous-alinea 254( l)a)(iii) 

Le Code crimillel prevoit une troisieme fac;on de commettre la bigamie. Le sous­
alinea 254( I )a)(iii) precise en effet que: 

Commct la bigamic, quiconquc, 

a) au Canada .... 

(iii) Ic mcml' jour ou simultancmcnl. passc par unc formalilc de mariage avec plus 
d'unc pcrsonnc; ... 

Cette disposition vise en realile deux situations distinctes. Tout d'abord, si une 
personne passe par la formalite du mariage avec plus d'une personne Ie meme jour, il 
y a de fortes chances pour qu'elle passe en realite par deux formalites de mariage. 
Dans un tel cas, Ie premier mariage est juridiquement valide, la seconde formalite de 
mariage constituant alors la bigamie. C'est la situation deja visee au sous-alinea 
254( I )a)(i). L'autre situation decrite par cet article correspond ala personne qui passerait 
par une scule formalit6 de mariage simultanement avec plus d'une personne. Une telle 
situation est juridiquement impossible sur Ie plan du droit matrimonial canadien. II 
n' existe pas de «ceremonie de mariage reconnue valide au Canada» pour une union de 
plus de deux personnes. 

Cet article vise done en fait la polygamie. Par une acrobatie juridique, on pourrait 
tOlljours pretendre que cette incrimination vise essentiellement les polygames qui, pour 
s'unir, utilisent les formes exterieures de la ceremonie de mariage a I'insu ou avec la 
collusion du celebrant. Mais dans Ie premier cas, on doit supposer qu'en apparence et 
officiellcment il n 'y a qu 'un seul mariage monogamique qui est celebre. Dans Ie second 
cas, Ie mariage ne peut revetir aucun caractere officiel et constitue au mieux une cari­
cature de ceremonie. 

En realite, Ie sous-alinea 254(l)a)(iii) n'a un sens que si I'on accorde un effet 
d'extra-territorialite a l'infraction de bigamie. Cette disposition auraH alors pour effet 
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d'interdire a un Canadien de contracter un mariage qui Ie rendrait polygame dans une 
juridiction etrangere ou une telle ceremonie de mariage sera it reconnue valide. La perti­
nence d'une telle prohibition est discutee plus loin dans la partie consacree a la polygamie. 

5) L'extra-territorialite de la bigamie 

La bigamie decrite aux sous-alineas 254(1 )a)(i) et (ii) se concretise par Ie fait de 
passer par la formaIite de mariage. Cette forma lite peut s'accomplir soit au Canada, 
soit me me a I'etranger par reffet de l'alinea 254(l)b) : 

Commet Ia bigamie. quiconque, 

b) etant un citoyen canadien residant au Canada, quitte ce pays avec "intention d'accomplir 
une chose mentionnee aux sous-alineas (/)(i) tl (iii) et, scIon cette intention, accomplit hoI's 
du Canada une chose mentionnce auxdits sous-alincas dans des circonstances y designees. 

Le mariage celebre a I 'etranger produit, a certaines conditions, des effets jLlridiques 
au Canada et confere generalement aux epoux LIn statut conjugal valide. Cet etat de 
choses et la nature meme du statut conjugal dans la societe justifient I'extra-territorialite 
de I'inrraction de bigamie. 

En droit civil, Ie second mariage celebre a I'etranger sans la dissolution d'ul1 
mariage anteriellr valide ne sera pas reconnu val ide au Canada mcme si l'Etat ou il est 
celebre reconnait la pluralite des mariages. Sur Ie plan des valeurs, la seconde ceremonie 
de mariage celebl'ee a 1'6tranger porte atteinte a I'institution au mcme titre que In seconde 
ceremonic celebree au Canada. Dans les cas de bigamie pl'evus aux sous-alineas (i) et 
Oi), I'inrraction sera consommee par I'accomplissement de la formalite de mariage a 
I'etranger. Pour qu'i! s'agisse veritablement d'une atteinte 11 I'institution, il n'est que 
normal d'exiger que cette ccremonie en soit une reconnue scion la loi du lieu de 
celebration. La definition de «formaIite de mariage» a I'alinea b) de I'acluel article 196 
va cependant au-dela et confcre impIicitell1ent a une ceremonie invalide celebree a 
I 'etranger une portee exceptionne\le. Cette situation nous apparaH injustifiee a la lumiere 
du droit matrimonial et des fondements de I'incrimination. 

Certains problemes ne peuvent manquer de surgir lorsque les conditions de forme 
de la lex loci celebrationis sont totalement etrangeres aux conditions minimales de forme 
exigees en droit canadien, soit en particulier la celebration d'un rite et la publicite du 
mariage. Les laeunes du droit nctuel doivent a cet egard etre corrigees. II importe que 
la formalite de mariage, au Canada comme a I'etranger, corresponde au moins aux 
conditions de forme capable de procluire des effets juridiques. 

L'alinea 254(l)b) specific que sell I un citoyen canadien residant au Canada peut 
commeltre la bigamie a l'etranger. Cette precision du sujet de droit pour une infraction 
extra-territoriale est appropriee. Cependant, Ie residant permanent en situation reguliere 
au Canada se trouve exclu du champ d'application de la loi. Cette situation est sans 
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doute un oubli car Ie residant permanent, dans I'attente de la citoyennete canadienne, 
est, en principe, sujet de droit a toutes les lois du pays. Plus encore, l'octroi de cette 
citoyennete est subordonne a l'adoption et au respect des institutions canadiennes. II 
semit normal d' adapter cette disposition en consequence. 

La bigamie commise [I I'etranger comporte un element additionnel qui caracterise 
substantiellemcnt I'infraction. En erfet, Ie Code cxige qu'anterieurement a la commis­
sion dc la bigamic [I l'ctranger, Ic contrcvenant ait deja I'intention specifique de COll1met­
tre I'infraction lor~ de son depart du Canada. Cette exigence est exorbitante puisque, 
outre la difficuite de preuve, elle suppose un dessein continu qui ne concorde pas 
necessairell1ent avec la realite psychologique de la commission de la bigamie. Les 
raisons qui ont preside iI la formulation de cette exigence se discernent difficilement. 
Dans Ie cas vise au sous-alinea 254(1 )a)(i), la personne mariee au Canada a deja des 
obligations matrimoniales claires qui lui interdisent de se remarier iI l'ctranger. L'exi­
gence d'une intentIon specifique lors de son depart du Canada lui confere a toutes fins 
pratiques une impunite qui enleve toute signification iI I'alinea 254(1 )b). 

Pour les situations c1ccrites nux sous-nlinens (ii) et (iii) de l'alinea 254(1)a) du 
Code, l'exigence d'une intention spccifique a pour effet de limiter egalement la repres­
sion de la bigamie. Contrairement au sous-alinca 0), les situations vi sees par ces deux 
alineas conccrncnt plutot une personne qui n'est pas deja mariee au Canada. II en resulte 
que l'exigence d 'une intention specifique reduit cn pratique la repression de la bigamie 
aux seuls cas Otl un celibataire quitte Ic pays avec I'intention precise de contracter un 
mariage qui Ic rendrait polygamc ou d'cpouscr a I'etranger tlnc personne dejil mariee. 
La jurisprudencc ne revclc aucune situation de ce genre. II cst vrai quc dans ces derniers 
cas, il n'y a pas en pratiquc une mcnace ou un affront a une union conjugale eontraetee 
au Canada et I' institution atteinte, s' il y a atteinte, est plutot I' institution du pays 
etranger. 

La portee extra-territoriale de l'inrraction de bigamic cst, sommc toute, extrc­
memcnt limitee. Saul' dans Ie cas d'cxistcnce d'un premier mariage au Canada, situation 
visee au sous-alinca 254( l)(/)(i), I'on s'interrogc vaincment sur In neccssite, voire mcme 
I'utilitc, de la dimcnsion extra-territol'iale dc I'alinca 254(l)b)4~. 

4.1. La competence legislative uu Parlement federal au regard de I'ulinca 254(1 )b) du Code crillli",el fut 
contestee 11 plus d'unc reprise, 11 la fin du dix-ncuvicme siceie et au debut du vingticlllc sieele. 
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I.e S/allil de We.I/lllil/.l'/er de 1931. trancha dCfinitivell1ent la question en prcvoyant expreSs~l11ent Ie 
plcin pouvoir pour Ie Pariclllent d'un Dominion «d'adopter dcs lois d'une portee extra-territorialc». La 
I.oi t!. ill/('(pre/a/iclll fedemle reaffirme cellc competence 11 son paragraphe 8(3). 
A cct diet, I'alinea 254{ I)h) fut declare i/llm I·ire.\ dcs pouvoirs du Par!cmcnt dans presque tous les 
cas de jurisprudence ainsi que dans la dlK·trine. 
L'article 1)1 de la Loi COII.I/itu/iolllll'lIl' ell' 1871 constitue la source la plus citcc. Le prcambule de eet 
article accorde au Parlcment fcderal Ie pouvoir «de raire des lois pour la paix, l'onlre ct Ie bon 
gouvcrncmcnt uu Canada». Plusicuo's jugcs et auteurs ont reconnu dans ees quelques mots la justification 
de I'alinca 254(1)/J). Voir 11 eet crCet: R. v. llrillkll'v (1907), 14 O.L.R. 434. 12 C.C.C. 454 (e.A. 
OnL); ('rilli v. DUllphy (19.12).59 c.C.C. 141, [1933i A.C. 156. t D.L.R. 225; P. C. Doherty, «Extra­
territorial Bigamy» (l930J, 8 ClIll. [llIr Rei'. 25 I. p. 254-255. 



B. La polygamie 

Contrairement ilIa bigamie, I'infraction de polygamic de I'article 257 du Code 
criminel a etc introduite dans notre droit beau coup plus rccemment. A dire vrai, c'est 
a I 'epoque de la codification a la fin du siecle dcrnier que Ie Icgislatcur estima necessaire 
la repression de cette prutique particulicrc. II cst indeniable que III legislation c;anadienne 
a subi it cette cpoque I'influence du droit americain qui tentait d'enrayer par Ie droit 
penal une recrudescence de la pratique de In polygamic parmi les membres de la commu­
nautc l11ormone, particu!icrement dans]' Etat de ]' Utah'14. 

La polygamic ne correspondant it aucune institution dans notre droit, Ie legislateur 
a etc contraint de la definir en des termes laborieux qui constituent un monument de 
lourdeur juridique : 

257. (I) Est coupnble d'un ncte crimillcl et pllssible d'ull emprisollllement de cinq ailS, 
quiconque 

(/) pratiquc ou contracte, ou d'ulle fae;oll quelconque accepte ou cOllvient de pratiqueI' 
ou de contracter, 

(i) In polygamic sous une forme que!conque, ou 
Oi) une sorte d'union conjugale avec plus d'une personne 1\ la fois, 

qu'elle soit ou non reconllue par la loi cOl11me lIile formalite de mariage qui lie: ou 

b) celebre un rite. une ceremonie, un contrat ou un consentemellt tendant 1\ sanctionner 
un lien dont fait mention Ie sous-alinea (/)0) ou (ii), ou y aide ou participe, 

(2) Lorsqu'un prevenu est inculpe d'une infraction visee au present article, il n'est 
pas necessaire d'affirmer ou de prouver, dans I'acte d'accusation ou lors du proccs du 
prevcnu, Ie mode par lequel Ie lien allegue a ete contracte, acccptc ou convenu. II n'est 
pas nccessaire non plus. 1II1 proccs. de prouver que les personncs ayant, d'aprcs I'allegation, 
contractc Ie licn ont CU, ou avaient I'intention d'avoir, des rapports scxuels. 

Malgre la generalitc des termes utilises, la jurisprudence a estime que cette dispo­
sition ne visait pas I 'adultcre meme lorsque ceux qui Ie cOl11mettent cohabitent'15. En 
fait, il n 'y a eu que fort peu de condamnations pour polygamic dans I'histoire cana­
dienne. Le cas classique a ete celui d'un Amerindien qui, ne suivant que les coutumes 
de sa tribu, rut neanmoins puni pour avoir deux cpoLlses46 . 

44. American Law Institute, Model Pellal Code alld COllllllell/aries, Philadelphie, American Law Institute, 
1980, Partie [I. art. 220.1 a 230.5 (1980) p. 368 et s.; voir cgalemcnt SlIpra, note 16. 'A certaines 
reprises, les tribunaux canadiens ont precise que I'objet et la raison d'ctre de I'article intcrdisant la 
polygamic rcsidaient dans la repression du mlll'monbJ11e : R. v. Listoll (1893), 34 C.L.J. 546n (Ont.); 
Diolllle v Npill (1934), 72 C.S. 393, 40 R. de JUl'. 443 (C.S. Que.). 

45. R. v. Tolhllrst and Wri~ht, [19371 O.R. 570, 3 D.L.R. 80S, 68 C.C.C. 319 (C.A. Ont.). 

46. R. v. Bear's Shill BOllI! (1899), 4 Terl'. L.R. 173, 3 C.C.C. 329 (C.S. T.N.O.); la seulc autre cause 
rapportcc concernait cgalement un Amcrindien: R. v. Harris (1906), II C.C.C. 254 (C.S. Que.). 
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La polygamie est une pratique marginale qui ne correspond a aucune realite juri­
dique ou sociologique significative au Canada. La polygamie de fait peut etre pratiquee 
par un certain nombre de Canadiens. Les communautes hippies dans les annees soixante 
ont parfois prone ['union Iibre a plusieurs partenaires. Neanmoins, tout ceci demeure 
marginal et n'affecte ni Ie tissu social canadien ni I'institution du mariage. 

D'autre part, la polygamic commise a l'etranger n'a en principe aucune valeur en 
droit matrimonial. Neanmoins, en droit civil les tribunaux ant dn parfois, pour diverses 
fins, reconnaTtre son existence ou lui attribuer certains effets47 • Aussi nos institutions 
civiles apparaissent-elles suffire pleinement a prevoir et a mattriser Ie phenomcne de 
la polygamie. Com me l'adultcre ou Ie concubinage, ce comportement, qui ne concur­
rence pas au Canada [,institution dl! mariage monogamique, devrait etre ignore par Ie 
droit penal. 

II. Les atteintes a la celebration du mariage 

Les atteintes a la celebration du mariage concernent essentieIIement les conditions 
de forme de I'institution. 

A. Le mariage feint 

Le paragraphe 2560) dl! Cod(! enonce I'incrimination de mariage feint sans toute­
[ois preciser Ie sens de cette expression : 

Quiconque obtient ou seiemment aide a obtenir un mariage feint entre lui-meme et une autre 
personne est coupable d'un acte criminel et passible d'un emprisonnement de cinq ans. 

Le second paragraphe de I'article exige la corroboration du temoin unique dans la 
preuve du mariage feint. Le silence de la jurisprudence et de la doctrine a propos de 
ceHe infraction est significatif. EIle est en fait tom bee en complete desuetude et ne 
con'espond plus a aucun comportement que ['on puisse clairement stigmatiser. Le rnal'iage 
feint est un mariage simule. Dans cette perspective, cette infraction peut s'apparenter 

47. Vuir gcncralcmcnt sur ccs qucstions : Hartley, SIIPI'l1, note 4; Marasinghe, slipra, note 4; C. A. Wcston, 
«Polygamous and Monogamous Mariagc5 - Bigamy» (1965), 28 ModeI'll L. ReI'. 484; K. L. Koh, 
«Attorney-Gcncral of Ceylon v. Rcid - The Malayan Expericncc» (1966), 29 Modem L. ReI'. 88; 
S. W. Bartholomcw, «The Origin and Dcvclopmcnt of thc Law of Bigalny» (1958), 74 L.Q.R. 259; 
«Polygamous Marriages and English Criminal Law» (1954), 17 Model'll L. ReI'. 344; «Rccognition of 
Polygamous Marriages in Canada» (1961), 101111'1. alld COlliI'. L.Q. 305. 
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a une fraude dans I 'observation des rites du mariage. II peut s'agir aussi d'une frau de 
vis-a-vis l' autre conjoint qui est ainsi appele a fonner une union libre alors qu' iI croyait 
se marieI'. 

Lors de nos consultations, quelques personnes se sont intel1'ogees sur Ie lien pouvant 
exister entre Ie mariage feint et Ie fait, pour certains individus de nationalite etrangere, 
de se marier avec une personne canadienne dans Ie but specifique de pouvoir s'etablir 
au Canada et ceci sans avoir l'intention de faire vie commune avec ce nouvel epoux. 
II pourrait certes s'agir la d'une forme de mariage «feint». Toutefois, la jurisprudence 
et les auteurs en droit matrimonial semblent partages quant a la validite a donner a de 
tcls l11ariages. Des arrets recents maintiennent Ie lien du mariage mel11e lorsque Ie serieux 
du consentement fait defaut4H • 11 convient d'ajouter que Ie Reglelllent stir /' immigration 
de 1978 a etc modifie en 198449

, afin de 

refuscr Ie privilege de parrainage auX conjoints qui se sont maries principalement dans Ie 
but dc sc [aire admcttrc au Canada a titre de pcrsonnes appartennnt a Ia eategorie de In 
famille et a refuser un visa d'immigrant aux pcrsonnes qui sc fiancent principalement dans 
Ie IllCIllC but 50. 

En general, les lois sur Ie mariage sont suffisamment precises pour prevenir les 
fraudes ou les contrefa<;ons dans les forl11alites de la cerernonie de mariage51

• Ainsi, 
la plupart des legislations prevoient que Ie celebrant doit s'assurer de l'identite des 

48. J. Pineau • .I'llI'm, note 2, p. 27, 

49. Rcgll'l1Ielll .I'llI' /' ill/llligl'llliOIl til' 1978 - Modification Gazelle dll Ca/lada, Pal'lie JI, Vol. 118. n° 4 
(22 [evricr 1984)' p. 825. 

50. {d., notc explicative, p. 826. 
Voir aussi Ie rcglement l110dificateur qui sc lit ainsi : 

I. (I) I.e pa~sagc du paragraphc 4(1) du Rcglelllelli Sill' l'illlllligl'(1lio/l de {978 qui precedc 
I'alinca II) c~t abmgc ct rcmplncc par cc qui suit: 

«4. (I) Sous (eSeI'Ve des paragraphes (2) ct (3), tout citoycn canadien au residcnt penna­
ncnt ugc d'au moin:, dix-huit ans ct residant au Canada peut parrainer unc demandc de droit 
d'ctablisscl11cnt presentee par» 
(2) I.'urticle 4 dudit reglcment cst modifie par adjonetion de ce qui suit: 

«(3) I. 'alinea (I )a) nc s'appliquc pas uu conjoint qui s'est marie principulcment duns Ic 
but d'o\Jtcnir I'admission au Canada 11 titre de lI1cl11bre dc la categorie dc la famillc et non 
avec !"intention de vivrc cn permanence avec son conjoint.» 

2. L'alincn 6(1)d) dud it rcglcment est ubrogc et rcmplace par ec qui suit: 
«el) si, dans Ie ens d'unc fiuncee, 
ti) Ie repondant et In fiancee comptent vivre enscmble en permancncc aprcs Ic maringc 
ct ne sc sont pas fiances principalcl11cnt dans Ie but d'obtenir I'admission au Canada de 
lu fiancee 11 titre de I11cmbre dc In categoric de la famillc, 
Cii) it n 'y a uucun obstaclc juridique au l11uriagc prevu du repondant et de la fiancee, 
cn vertu dcs lois de la provinec ou its comptcnt residcr, et 
(iii) Ic rcpondunt ct lu fiuneee ont convenu dc s'cpollscr dans Ics quatrc-vingt-dix jours 
qui ~uivent I'udlllission de la fiancee.» 

Note: I.'urticle 6 du Ri:glcment eoncerne Ics dClllandcs dc visa d'illlllligrant. 

51. Voir SII[lI'll, note 45. Toutes Ics lois provinciales nc sont evidcmmcnt pas uniformcs et si ecrtaines 
provinces prevoient dans Ie detail les forma lites techniqucs qui entourent la celebration du llluriage, 
d'uutres sont presque muettes sur In qucMion. 
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futurs epoux. II y a meme des dispositions reprimant les fausses declarations, la falsi­
fication des registres et du permis de mariage, ainsi ljue I'utilisation non au tori see d'un 
tel permis. 

Le mariage simule quant it la forme n'a aucune signification juridique en droit 
matrimonial et, it supposer qU'une personne puisse se faire leurrer par un mariage feint, 
les recours civils offrent une reponse adequate pour redresser ie tortquiaui'ait pu etre 
ainsi cause. 

B. La celebration illicite du mariage 

Sous cette appellation generique, Ie Code (!riminel de\.fit deux types d'infractions : 
la celebration du mariage sans autorisation ct Ie mariage celebre en contravention de 
la loi. La celebration du mariage sans autorisation definie it l'article 258 n'est pas un 
mariage. 1l s'agit essentiellement du cas ou Ie celebrant n'a aucune autorite pour ceI6brer 
quelque mariage que ce soit : 

Est coupablc d'un acte crimincl et passible u'un emprisonnement de dcux :.'Ins, qlliconque 

a) celebrc ou pretend celebrer un mariage sans autorisation legale, dont la preuve lui 
incombe. ou 

b) amene une personne a celebrcr un mariage. sachant que cctte per~(lnne n'cst pas 
legalcmcnt autoriscc a Ie celebrer. 

A I' article 259, la celebration du mariage en contravention de la 101 vise plut6t 
I'officiant habilite par la loi it celebrer un mariage mais qui agit en quelque sorte sans 
juridiction : 

Est coupablc d'un acte criminel ct passible d'un emprisonncment de deux ans,quiconque, 
etant legalement autorise a celebrc!' Ie mflriage, celebrc scicmment et volontail'cmcnt un 
mariagc en violation des lois de la province ou if cst eek~bre. 

L'autorite d'une personne it celebrer un mariage et ks conditions dans Jesquelh~s 
cette celebration peut etre realisee sont definies par la legislation provincirlle. Les provinces 
possedent sur Ie plan constitutionnel une competence legislative exclusive en matierl~ 
de celebration du mariage. En pratique, les modalites de commission des infractions 
decrites aux articles 258 et 259 du Code criminel ne peuvent done se ltefinir qL\'eri 
rapport avec les textes legislatifs provinciaux pertinents52

• Cette reference au droit 
provincial peut, particulierement dans l' application de I' article 259, rendte incertaine 

52. Sur la competence constitlltionnelle des provinces en matiere de celebration dll manage voir: F. Chevrette 
et H. Marx, Droit COIlS/ill/liOllllel, Montreal. P.U.M., 1982, p. 656·661; L. Katz, «The Scope of the 
Federal Legislative Authority in Relation to Marriage» (1975), -: Ol/aIVa L. Rev. 384; F. J. E. Jordan, 
«The Federal Divorce Act (1968) and the Constitution» 14 McGill L.1. 209. 
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la portee de l'incrimination. Dans l'affaire Bogg~3, la Cour supreme a declare ultra 
vires une infraction criminelle qui, a cause des imponderables resultant de la variete 
des legislations provinciales, ne presentait plus I 'objectif de repres~ion d'un mal public 
clairement identifiable. On peut certainement s'interroger sur Ie mal que veut enrayer 
l'article 259 du Code. 

Les atteintes visees par les infractions a la celebration de mariage ne justifient plus 
guere aujourd'hui l'intervention du droit penal. D'une part, les problemes de clandes 
tinite et d'irregularite du mariage qui avaient preside a leur creation ne sont plus que 
chose du passe. D'autre part, Ie droit matrimonial modeme apporte une reponse complete 
nux difficultes soulevees par les comportements prohibes. 

Le mariage sans autori3ation, tout comme Ie mariage feint, n'est qu'un simulacre 
de mariage qui ne peut plus compromettre l'institution. La contrefagon ou l'alteration 
des documents qui peuvent accompagner ces actes, sont sanctionnes par d'autres dispo­
sitions specifiques plus adequates. 

Le mariage en contravention de la loi cor,.;erne en definitive les lois sur Ie mariage. 
CeIIes-ci presentent un regime complet qui reglemente les rites et les formalites de la 
ceremonie. Les manquements a ces prescriptions legislatives peuvent etre sanctionnes 
efficacement par diverses mesures qui vont de la nullite du mariage a la sanction disci­
plinaire du celebrant. 

Les atteintes a la ceremonie du mariage relevent plus de la reglementatior. que de 
la repression. Les legislations provinciales apportent a cet egard une reponse amplement 
suffisante 'lui fait disp'lrattre les fondements de I'intervention du droit penal. 

53. Boggs v. The Queen (1981), 58 C.C.C. (2d) 7, 19 C.R. (3d) 245, [1981] 1 R.C.S. 49, 120 D.L.R. 
(3d) 718, 34 N.R. 520, 8 M.V.R. 247. 
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CHAPITRE TROIS 

La reforme 

1. La necessite de reforme 

La legislation pen ale relative au mariage et a sa celebration est intimement reliee 
a l'c.volution du droit matrimonial au cours des siecIes. Les diverses infractions du Code 
criminel se sont stratifiees a une epoque ou la repression pouvait s' averer la seule 
reponse efficace a certains comportements qui menagaient l'institution du mariage et 
les structures fondamentales de la societe elle-meme. 

Cependant, les societes ont evolue et Ie droit matrimonial s'est precise. Souvent 
les lacunes qui pem1ettaient Ie developpement de comportements fautifs ont ete comblees. 
Les idees et les valeurs ont, avec la facilite des communications et la multiplication 
des echanges, egalement evolue. Les jugements contemporains sur {'adultere, Ie concu­
binage ou la polygamie ne sont certainement plus ce qu'ils etaient a l'epoque victo­
rienne. Aussi, peut-etre plus que pour toute autre infraction, la reforme et la moder­
nisation du Code en ce qui conceme les crimes matrimoniaux apparaissent-elles comme 
une imperieuse necessite. 

II. Propositions de reforme 

L'infraction de bigamie demeure la seule atteinte au mariage qui justifie encore, 
selon nous, la sanction du droit penal. Les lois provinciales sur la ceremonie du mariage, 
sans etre uniformes, renferment des dispositions dont Ie but s'apparente a celui vise a 
l'articIe 254 du Code crimillel. Seul Ie Quebec cependant enonce de fagon expresse 
I'interdiction de contracter un second mariage avant la dissolution du «premier»54. Les 
provinces de common law et les ten'itoires se limitent aux conditions de forme. Ainsi, 

54. Code civil du Bas-Canada, art. I 18 et Code civil du Quebec, art. 404 (non en vigueur). 
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ils enumerent les declarations et les documents devant etre produits aux fins d'une 
ceremonie de mariage, notamment en cas d'un divorce precedent, de l'annulation eI'un 
mariage anterieur et elu deces ou de I' absence d 'un conjoint55 • 

Malgre la presence des dispositions provinciales, nous croyons qu'il soit necessaire 
d'inclure un article sur la bigamie dans Ie Code crill1inef, d'abord en raison de la nature 
de cette infraction et ensuite afin d'assurer une uniformite a travers Ie Canada. 

La gravite intrinseque de I'atteinte qui suppose I'utilisation de la celebration d'un 
mariage valide et Ie caractere reprehensible de ce comportement tant a l'(:gard de la 
societe que du conjoint-victime fondent Ie maintien du crime de bigamie de;ns Ia legis­
lation canadienne. 

Cependant, ces justifications ne conservent toute leur acuite que pour la bigamie 
qui implique les formalites de mariage pouvant produire un mariage valide. Par conse­
quent, !'infraction de bigamie devrait se limiter a la repression des seuies situations 
decrites aux sous-alineas (i) et (ii) de I'alinea 254(l)a) du Code actuel. L'union visee 
par Ie sous-alinea (iii) de I'infraction actuelle ne correspond pas a une celebration valide 
de mariage et ne revet aucune valeur juridique. Quant aux formes de bigamie des sous­
alineas (i) et (ii), elles peuvent certainement etre commises Ie meme jour si bien que 
cette specification est totalement inutile. 

Le mariage anterieur n 'est pas defini dans Ie Code actuel. La jurisprudence ne 
repond malheureusement pas a toutes les interrogations que soulevent Ie concept du 
mariage anterieur. A premiere vue, iI serait normal de considerer Ie premier mariage 
com me devant etre un mariage reconnu comme val ide au Canada. C'est la solution 
retenue par Ie droit matrimonial. Cependant, ceci implique c1airement que Ie mariage 
valide a I'etranger, mais considere invalide au Canada, ne constitue pas un premier 
mariage pour les fins de la bigamie. Sur Ie plan des politiques penales, ceci apparaH 
un concept suffisant qui couvre les principaux cas constituant une atteinte veritable a 
I'institution du mariage au Canada. De plus, la regression de la polygamie legale dans 
Ie monde et la rarete des mariages etrangers qui ne co'incident pas avec les caracteris­
tiques essentielles de I'institution en droit canadien convainquent de I 'inutilite de vouloir 
etendre Ie concept de «premier mariage». La definition de la bigamie, en faisant refe­
rence a un premier mariage valide au Canada, fait preuve ainsi de moderation et de 
realisme. 

55. Tcrrc-Ncuvc: The Solemnization of Marriage Act, S.N. 1974, n° 81, art. 15(1) et 22; ile-du-Prince­
Edouard: Marriage Act, R.S.P.E.I. 1974, chap. M-5, art. 16 et 21; Nouvelle-Ecosse : Solemnization 
of Marriage Act, C.S.N.S. chap. S-25, art. 14; Nouveau-Brunswick: Loi SlIr Ie mariage, L.R.N.B. 
1973, chap. M-3, al. 16(1)b) et e); Ontario: Marriage Act, R.S.O. 1980. chap. 256, art. 1(2), 8 et 
9; Manitoba: Loi slIr Ie mariag£' , C.P.L.M., chap. M50 (S.M. 1982-83-84, chap. 57), art. 21 et 23; 
Saskatchewan: The Marriage Act, R.S.S. 1978, chap. M-4, art. 14(4)(5), 29(2)(3) et 36; Colol11bic­
Britannique : Marriage Act, R.S.B.C. 1979, chap. 251, art. 39 ct 40; Territoircs du Hord-Ouest : 
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Marriage Ordinance, R.O.N.W.T. 1974, chap. M·5, art. 24(4), ii, 42 et 43; Yukon: Marriage 
Ordinancl!, R.O.Y.T. 1971, chap. M-3, art. 24(3), 41, 42 et 43. 

Notons que Ie Quebec conticnt des dispositions analogues: Code civil du Bas-Canada, art. 7.1 et 108 
et Code civil du Quebec, art. 417. 



La formalite de mariage r' aquelle se concretise la bigamie est definie dans Ie 
Code actue!. Cette definition fal ' ierence en realite aux conditions de fonne du mariage, 
a la celebration elle-meme. Dans Ie droit matrimonial actuel,deux qualites essentielles 
caracterisent la forma lite de mariage : la celebration d'un rite et sa publicite. La defi­
nition de I 'article 196 devrait en tenir compte par I'adjonction du qualificatif «publique» 
a la suite dUlllot cerelllonie. Le paragraphe 196 b) concernant la «formalite de mariage» 
ne correspond ni ai' etat du droit matrimonial ni SUttout a l' esprit et aux fondements 
de I'incrimination. Cette partie de la definition est a exclure. 

Pour que I'effet extra-territorial de I'infraction de bigamie ait une certaine portee 
pratique, il importerait d'abolir l'exigence de l'intention specifique du contrevenant a 
son depart du Canada. Une toile mesure de reforme va cependant dans Ie sens d'une 
extension de la portee de l'incrimination, et merite pour cette raison d'etre consideree 
avec moderation. 

En definitive, I 'extra-territorialite de l'infraction de bigamie n'est pleinement justi­
fiee que pour proteger un mariage deja existant au Canada. C'est en se fondant sur la 
realite d'une union conjugale concrete que la protection de I'institution dl! mariage au 
Canada a du sens. Aussi, l'effet d'extra-territorialite ne devrait-il viser que Ie cas d'une 
personne qui a deja un statut conjugal au Canada et qui, malgre sa situation, decide 
de passer par une formalite de mariage a l'etranger. C'est la seulement que reside 
I'atteinte veritable a l'institution au Canada. Cependant, pour que cette protection soit 
efficace, il ne convient pas d'exiicr une intention specifique au depart du Canada. Non 
seulement une telle exigence est irrealiste, mais Ie fardeau de preuve qu' eUe implique 
est par trop exorbitant. 

Enfin, Ie Canada est un pays d'accueil Oll de nombreux immigrants souhaitent 
s'integrer u sa societe et beneficier de ses lois. II est clonc equitable et normal que 
I'effet extra-territorial reduit de la bigamie ne se limite pas aux seuls citoyens canadiens, 
mais s'applique aussi aux l't:Ssidants permanents dans I'attente cle leur citoyennete. 

L'inutilitc du paragraphe (2) de l'article 254 cst manifeste. Le deces, Ie divorce 
et I'annulation du mariage sont des evenements qui entra'inent I'aneantissement du lien 
conjugal et qui, de ce fait, rendent inexistant un element essentiel de I'infraction de 
bigamie, soit Ie mariage anterieur. 

L'erreur de fait ou l'erreur de droit cumulant en une erreur de fait sont des defenses 
clcjil admises par notre droit. La Commission de reforme du droit en propose la cudi­
fication dans la partie generale du Coc/e crimille!. Leur repetition dans Ie contexte de 
la definition de I'incrimination de bigamie n'a pas sa place. 

Enfin, la presomption de deces liee u I'absencc est une question qui est deja reglee 
par Ie droit civil. Les solutions offertes par ces regles et celles du droit penal sur les 
defenses d'errcur ell justifient l'abandon. 

Le principe monogamique est une valeur largel11ent partagee par tous les Canacliens. 
Ses racines sont profondes et teintent tout notre systerne juridiquc. Les atteintes qui 
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peuvent reellement la compromettre apparaissent ainsi exceptionnelles. Dans cette pers­
pective, la polygamie apparalt a ce point etrangere a nos va leurs et a nos structures 
juridiques qu'il devient a la fois inutile et excess if de la reprimer penalement. L'abolition 
du crime de polygamie n'est pas sa reconnaissance. Nos institutions juridiques, et I'ins­
titution du mariage en tout premier lieu, preservent adequatement Ie principe mono­
gamique. Aussi, l'abrogation de l'infraction de polygamie s'avere-t-el1e une preuve de 
moderation et une marque de confiance dans nos propres institutions. Le droit matri­
monial, en n'accordant aucune reconnaissance juridique a la polygamie, rend Ie pheno­
mene non viable au Canada. Ceci devrait se refleter dans Ie Code criminel. 

Les atteintes a la ceh~bration elll mariage viennent ele l'ancien droit ecclesiastique 
qui etait aux prises avec des problemes de c1andestinite et d'irregularites dans Ie mariage. 
La situation du droit matrimonial a considerablement evolue et, aujollrd'hui, Ie mariage 
et ses rites sont clairement definis et reglementes. Les incriminations de mariage feint 
(article 256), de celebration du mariage sans autorisation et de celebration du mariage 
en contravention de la loi (articles 258 et 259) ne correspondent plus a des compor­
tements criminels. Ces atteintes representent moins des atteintes 11 I'institution et a la 
societe que des manqllements 11 la reglementation sur Ie mariage. A ce titre, les legis­
lations provinciales apportent line reponse amplement sllffisante aux problemes que 
pellvent soulever les comportements vises. De plus, dans I 'administration des lois rele­
vant de leur competence, les provinces peuvent assOltir leurs prescriptions legales de 
sanctions pen ales qui seraient plus appropriees que la criminalisation simple des compor­
tements fautifs. 

Aussi, I'abrogation de ces dernieres dispositions represente-t-elle l'attitude raison­
nable et moderee que Ie public est en droit de s'attendre d'une legi.~l['tion criminelle 
cquilibree. 

III. Propositions 16gislatives 

Les propositions qui suivent adoptent une formulation nouvelle afin d'assurer une 
pillS grande precision des textes. Nous indiquons egalement en alternative line fornm­
lation plus littcrale inspiree des textes actuels afin de permettre une comprehension 
complete des modifications proposees. 
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RECOMMANDATION 1 

Nous recommandons que I'article 254 du Code criminei actuel soit abroge et 
remplace par la nouvelle disposition qui suit: 

254. (1) La bigamie consiste dans Ie fait pour une personne de passer 
par une formalite de mariage au Canada alors que I'un des conjoints est deja 
engage par les liens d'un mariage anterieur non dissous. 

(2) La bigamie consiste egalement dans Ie fait pour un citoyen canadien 
residant au Canada, ou un residant permanent du Canada, de passer par une 
formalite de mariage a I'exterieur du Canada, alors qu'i1 est deja engage par 
les liens d'un mariage anterieur non dissous. 

(3) La bigamie est un acte criminel qui rend son auteur passible d'un 
emprisonnement de cinq ans. 

Le nouvel article 254 pourrait egalement etre formule de la fa~on suivante : 

254. (1) Commet la bigamie, quiconque, 

a) au Canada, 

(i) etant marie, passe par une formaliN! de mariage avec une auh·e 
personne, ou 

(ii) sachant qu'une autre personne est mariee, passe par une forma­
lite de mariage avec cette personnej 

b) etant un citoyen canadien residant au Canada, ou un residant penna­
nent du Canada, accomplit hors du Canada une chose mentionnee 
au sous-alinea (i) de I'alinea a) du present article. 

(2) La bigamie est un acte criminel qui rend son auteur passible d'un 
emprisonnement de cinq ans. 

L'infraction de bigamie demeure un acte crimineI. Les fondements de I'in­
crimination justifient cette qualitication et Ie maintien de la prohibition au Code 
crimillel. Toutefois, la sentence proposee par la loi devrait faire I'objet d'une reeva­
luation dans Ie cadre plus general des politiques de sentencing par la Commission56• 

56. Voir les cOllllllentaires du luge Borins dans la cause de R. v. Stall ley Walter Friar, 27 avril 1983, C. 
comtc Ont., IO W.C.B. nO. 10-0040, p. 20 : 

[TRADUCIION] 
Cependant, lorsque les deux pm1ics connaisscnt les faits cl se marient, peut-etre pour donner plus 
de respectabiIit6 11 Icur cohabitation, iI me semble que !'infraction revet une importance relativemcnl 
moindrc et qu'clle ne merite pas une peine severe. 
II se peut qu'i\ I'occasion de la revision du Code crill/illfl, qui, si je ne me trompe, devrait avoir 
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Les paragraphes (2), (3) et (5) de I'article actuel 254 sont abroges. 

Le paragraphe (4) de l'article actuel 254 est integre a la definition nouvelle 
de I'expression «mariage anterieur» (ou du mot «marie») qui pourra eire enoncee 
soit a I'article 196, soit dans un nouveau paragl'3phe de I'article 254. 

RECOMMANDA TION 2 

Nous I'ecommandons que I'expression «mariage anterieur» (ou Ie mot «marie» 
si on utilise la formulation alternative de I'article 254) soit definie de la fa~on 
suivante : 

(1) Aux fins de l'article 254, I'expression «mariage anterieur» s'entend 
d'un mariage qui peut eire reconnu vaIide au Canada. 

(2) Aux tins de I'article 254, un mariage est cense eire valide a moins 
que Ie prevenu n'en demontre I'invalidite. 

RECOMMANDATION 3 

Nous recommandons que I'expression «formalite de mariage» de I'actuel 
article 196 so it moditiee de la fa~on qui suit: 

L'expression «formalite de mariage» s'entend d'une ceremonie publique de 
mariage qui est reconnue valide par la loi du lieu ou Ie mariage a etc celebre. 

L'alinea 196b) est abroge. La nouvelle definition pourrait eire integree plus 
adeqUatemellt dans un nouveau paragraphe de I'article 254. 

RECOMMANDA TION 4 

Nous recommandons, en outre, que: 

1) Ie paragraphe 255(1) so it integre a I'article 254; 

2) la disposition du paral'~raphe 255(2) soit conservee, mais, cependant, elle 
aurait mieux sa place dans la Loi sur la preuve au Canada; 

3) les articles 256 (mariage feint), 257 (polygamie), 258 (celebration du mariage 
sans autorisation) et 259 (celebration du mariage en contravention de la loi) du 
Code crimillel soient abroges. ' 
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lieu prochuincment, I'on ticnne compte du commentaire suivllnt cmis dans l'affllire Smith and 
Hogan, aux pages 688-689 : 
II se peut que la bigamie ait toujours sa place comme acte criminel dans des cas ou de serieuses 
consequences sociales sont cn jeu. On ne peut cependant justifier I'extension de I'infraction majeure 
aU-dela de ces cas, 1l dcs affaires qui ne sont plus considerees comme des infractions vrail11ent 
graves. 




