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Investigative Detention

An Intermediate Response
(Part 1)

“... there is a legitimate law enforcement function in the
investigation of criminal activity where an officer may detain an
individual short of making an arrest.”

In the landmark 1968 decision of
Terry v. Ohio.' the U.S. Supreme
Court noted that a law enforcement of-
ficer “may in appropriate circum-
stances and in an appropriate manner
approach a person for the purposes of
investigating possible criminal behav-
ior even though there is no probable
cause to make an arrest.”® The Court
noted that “whenever a police officer
accosts an individual and restrains his
freedom to walk away. he has ‘seized’
that person”? within the meaning of the
fourth amendment to the U.S.
Constitution.

Rejecting the notion that every sei-
zure of a person is an arrest requiring
probably cause, the Court recognized
that there is a legitimate law enforce-
ment function in the investigation of
criminal aclivity where an officer may
detain an individual short of making an
arrest. Moreover, the Court noted that
as a practical matter, this police func-
tion cannot be governed by either the
warrant or probable cause standards
of the fourth amendment. but must be
measured against that amendment’s
general proscription against unreason-
able searches and seizures.’

In the 1972 case of Adams v.
Williams,® the Court explained its ra-
tionale in allowing the limiled seizure
of a person for investigative purposes,
in the absence of probable cause to
make an arrest;

“The Fourth Amendment does not
require a policeman who lacks the
precise level of information
necessary for probable cause io
arrest to simply shrug his shoulders
and allow a crime to occur or a
criminal to escape. On the contrary,
Terry recognizes that it may be the
essence of good police work {o
adopl an intermediate response. A
brief stop of a suspicious individual,
in order to determine his identity or
to mainiain the status quo
momentarily while obtaining more
information, may be most
reasonable in light of the {acts
known to the officer at the time."®
(emphasis added)

This article examines factors
which justify this intermediate
response—Lihe investigative stop—and
reviews the relevant cases which pro-
vide some guidance as lo its permissi-
ble scope. il should be emphasized at
the outset thal not every encounter be-
tween the police and citizens is a sei-
zure. Determining precisely when po-
lice action restrains a person's
freedom o walk away depends on ihe
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facts and circumstances of each case,
and the Supreme Court has indicaled
that there is no “litmus paper” test”
which can make the lask easier. The
issue turns on neither the subjeclive
intentions of the palice nor the subjec-
tive view of the person encountered.
The standard is an objective one.
based on what a “reasonable person”
would believe in a given case. In other
words, if the show of authority is such
that it would cause a reasonable per-
son to believe thal he is not free o
leave. then a seizure has occurred.®

Once a stop has occuired, the Su-
preme Court has identified two impor-
tant questions to be addressed: (1)
Whether the stop was justified at ils in-
ception, and (2) whether the intrusion
was reasonably relaled in scope to the
circumstances which justified the inter-
ference in the first place.

LEGAL JUSTIFICATION:
REASONABLE SUSPICION

Even though an investigative de-
tention of a person is not an arrest
within the meaning of the fourth
amendment, it is nevertheless “a seri-
ous intrusion ... and is not to be taken
lightly.”® The Supreme Court has
adopied a balancing test in which the
governmental interests in making the
intrusion are weighed against the pri-
vacy interests of the individual. The
burden rests with the law enforcement
officer to justify the intrusion by point-
ing to “specific and articulable facts
which, taken together with rational in-
ferences from those facls, reasonably
warrant that intrusicn.”'® Thus, the

concept of “reasonable suspicion” has
heen eslablished as the standard of
justification for an investigative deten-
tion. It is an objective standard, subject
to laler scrutiny by a neulral
magistrate—Iless than the standard of
probable cause necessary to justily an
arrest, bul more than a mere hunch.
Much like probable cause, it may be
based upon the firsthand knowledge of
an officer or.upon secondhand infor-
mation derived from other sources.
Also. like probable cause, it may be
more helpful to describe it than to sim-
ply define it. Several Supreme Court
cases. beginning with Terry, provide
uselul illustrations.

Firsthand Knowledge

As the facts of Terry v. Ohio are
well known {o most law eniorcement
officers by now, a briel summary
should suffice {o illustrate the use of
firsthand knowledge, gained through
an officer’'s observations. In Terry, an
experienced officer, familiar with the
business area lo which he had been
assigned, observed ‘wo men on a
street corner over a period of several
minutes aliernately walk by a store
window, peer inside. and return to the
corner. When they were joined by a
third individual, the officer intervened,
made some inguiries, and finally ar-
rested the individuals when a patdown
of their clothing disclosed weapons on
lwo of them (including Terry).

In assessing the officer’s actions,
the Supreme Couri stated that they
were parl of a “legitimate investigalive
function"*' and concluded thal it would
have been “poor police work indeed lor
an officer of 30 years’ experience in
the deteclion of thievery [rom stores in
this same ‘neighbarhood to have failed
lo investigate this behavior furlher.”"”
The officer's observations aroused his
suspicions. and those suspicions were
objectively reasonable.
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“... if the show of authority is such that it would cause a
reasonable person to believe that he is not free to leave, then a

seizure has occurred.”

In a recent airport slop case,
United States v. Rodriguez,™ police
officers experienced in narcolics inves-
ligations observed three men at the
Miami airport acting in an “unusual
manner” as {hey left the licket counter.
The two plainclothes officers followed
the three men to the airport concourse.
When one of the men turned and saw
lhe delectives behind them on the es-
calalor, he quickly spoke o one of the
others in a low voice. The second man
turned. looked at the deteclives, and
quickly turned his head back. As the
three silepped from the escalator, the
officers overheard one of them say.
“Let's get out of here,” and then again
in a lower voice. "Get out of here.” One
of the officers subsequently testified
that as the driendant, Rodriguez, tried
o leave, “hi:: legs were pumping up

and down very fast and not covering

much ground, but his legs were as il
the person were running in place.”"
The officers then identified themselves
and asked Rodriguez if he would talk
lo' them. Rodriguez agreed o talk with
the cfficers and lo move about 15 feet
to where the other two suspecls were
now slanding. The suspecls gave con-
flicting information regarding their iden-
lities. A consent search of the defend-
ant’s luggage revealed three bags of
cocaine, and the three men were ar-
resied. A Florida court suppressed the
evidence, in parl, on the ground that
there was no reasonable basis for the
initial stop of the suspecis.

The Supreme Court reversed. The
Courl declared that the initial contact
between the officers and the suspect
Rodriguez was nothing more than a
consensual encounter with no fourth
amendment implications. Furthermore,
assuming (without deciding) that a
“saizure” did develop somelime aller

the initial contact and before the
consent {o search was given, the Court
held that “any such seizure was
justified by "articulaie suspicion.”" '
The Court summarized the salient
facls as follows: (1) The suspect's fur-
tive movements, (2) the overheard
statements to "get out of here.” (3)
Rodriguez’ strange movements in his
allempt to evade the oflicers. (4) the
contradiclory stalements regarding
lheir identities. and (5) the training and
experience of lhe officers.

As the Court noted in Terry, a
series of aclions observed by an offi-
cer may be innocent in themselves,
but when takan together can justify fur-
ther investigation.’®

Both  Terry and Rodriguez
illustrate that personal observations of
a law enforcement officer must be in-
terpreted in light of the officer's overall
training and experience. The mission
of the officer, as well as the knowledge
of unique patterns of criminal behavior
acquired through training and experi-
ence, become very important in the as-
sessment of reasonable suspicion.

Secondhand Information (Hearsay)

Just as probabie cause to arrest
or search may be based on second-
hand information, so may reasonable
suspicion to conduct an investigative
stop. For example, in Adams v.
Williams,'” a police officer on palrol in
a high-crime area received a lip from a
person known lo the officer that
Williams was carrying narcolics and
had a gun. The officer approached
Williams™ parked automobile and or-
dered him lo step out. When he re-
sponded by rolling down his window,
the officer reached into the car and re-
moved a loaded revolver from his
waislband. Williams was then arrested,
and the subsequent search of his car
uncovered additional weapons, as well
as substantial quanities of heroin.

The Court apparently assumed
that Williams was seized the moment
the officer ordered him to exit the car.
In evaluating the officer’s justification
in seizing Williams. the Court rejected
the defense argument that a stop and
frisk can be based only on an officer's
personal observations. Rather, the in-
formation from the known informant
“carried enough indicia of refiability to
justify the officer's forcible stop of
Williams.™'® Recognizing that inform-
ant lips vary greatly in their reliability.
the Court. nonetheless. declined to
preclude their use by police. The Court
suggesled that some, completely
lacking any indicia of reliability. “would
either warrant no police response or
require further investigatior before a
forcible stop of a suspect would be au-
thorized. But in some situations—for
example, when the victim of a street
crime seeks immediate police aid and
gives a description of his assailant, or
when a credible informant warns of a
specific impending crime—the subtle-
ties of the hearsay rule should not
thwart an appropriate - police
response.” ¥

In Adams, the secondhand infor-
mation came from a reliable informant
whose identity was known to the offi-
cer. Lower Federal court cases have
also found reasonable suspicion to ex-
ist when the infitial informaticn was
provided by an anonymous tip and
then corroborated by an officer’s first-
hand observations. For example. in
United States v. Aldridge.”* a police
officer responded to a radio call at ap-
proximately 3:00 a.m. that suspicious
persons were in the vicinity of a con-
struction site tampering with vehicles.
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“*... the totality of the circumstances—the whole picture—must
be taken intc account’ when assessing the information
necessary to authorize police to conduct an investigative stop.”

The information originated from an
anonymous source who gave a de-
tailed description of a suspect vehicle,
including the fact that it had a broken
tail light. While heading toward the lo-
cation of the construction site, the offi-
cer observed a vehicle with a broken
tail light going in the opposite direction .
which matched the description. The of-
ficer stopped the car and arrested the
occupants after discovering a weapon
in plain view inside the vehicle.

One of the issues the defendant
raised on the appea! of his conviction
was the legality of the stop which led
to the discovery of the weapon. The
defendant contended that the officer
observed nothing suspicious prior to
the stop and was acling solely on the
information from the anonymous tip-
ster. The Federal appellate court re-
viewing the case concluded that based
on the totality of circumstances, the
stop was justified. Even though the oi-
ficer did not actually observe any sus-
picious behavior. the court held that an
investigative stop will by upheld "if the
officer observes facts corrobaorating
even the innocent details of tips from
informers.... This is true even when
the informant is anonymous."?" In this
case, what the officer did observe co-
incided in detail wich the description
given by the anonymous iipster and
was sufficient {o justify the stop of the
vehicle.

Collective Knowledge

Recently, the Supreme Court ap-
plied the principles of the “collective
knowledge” rule to the concept of rea-
sonable suspicion. “Collective knowl-
edge” is the term used to describe the
process by which the courts impute the
knowledge possessed by one officer to
another. For example, one officer may

make an arrest or conduct a search at
the request of another officer or
agency. without having full knowledge
of all of the facts which prompted the
request. The information possessed by
the requesting officer or agency would
be imputed to the second officer who
acled upon it and would be considered
on the issue of probable cause.™

In Whiteley v. Warden,®® the Court
considered the arrest of burglary sus-
pecis based on a police radio bulletin
that a warrant had been issued. Al-
though the warrant was held invalid for
lack of probable cause, the Court sug-
gested that if the sheriff who issued
the radio bulletin had possessed prob-
able cause for arrest, then the arrest-
ing officers could have properly ar-
rested the suspects, even though they
were unaware of the specific facts that
established the probable cause. The
question is whether those issuing the
bulietin possess the probable cause,
not whether those relying on the bulle-
tin are aware of the specific facts
which led their coilleagues o seek their
assistance.

Similarly, in United States v.
Hensley,?* police officers in Kentucky,
acling on a "wanted flyer” issued by a
police department in Ohio, stopped
Hensley's car while aitempling to de-
lermine if a warrant has been issued
for his arrest. The flyer sialed that
Hensley was wanted for investigation
of an aggravated robbery and included
some details of the crime, but gave no
reasons for suspecting Hensley. When
the car was stopped, one officer recog-
nized the passenger as a convicied
felon and observed the butit of a re-
volver: protruding from beneath the
seat. Following the passenger’s arrest,
a search of the car uncovered two
other weapons, resulling in Hensley's
arrest and subsequent conviction for
being a convicted felon in possession
of firearms.

Because the discovery of the
weapons atiributed 1o Hensley hinged
upon the plain view discovery of the
gun protruding from beneath the car
seat, the defense challenged the initial
stop of the car. A Federal appellate
court reversed the conviction, based in
part on the contention that the
Kentucky officers lacked specific infor-
mation which led the Ohio department
lo issue the flyer, and therefore, lacked
a reasonable suspicion sufficient to
justify the stop.
The Supreme Court reversed.
Noting the importance of police being
able to act promptly in reliance cn in-
formation from another jurisdiction. the
Court held:
*... if a flyer or bulletin has been
issued on the basis of arliculable
facts supporiing a reasonable
suspicion that the wanled person
has commilted an offense, then
reliance on that flyer or bulletin
justifies a stop. ..."=®

The Court made clear that this rule

would not validate an otherwise uncon-

stitutional stop:

“Il the flyer has been issued in the

absence of a reasonable suspicion,

then a slop in the objeclive reliance
upon i violates the Fourth

Amendmenl. In such a situation, of

course, the officers making the stop

may have a good-faith defense to
any civil suit .., (cites omitled). it
is the objective reading of the flyer
or bulletin that determines whether
other police officers can defensibly
aclt in reliance on i."~®

Applying these principles o the
facts of the case, the Court concluded
that the police depariment issuing the
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flyer possessed a reasonable
suspicion—based on specific and
arliculable facts—ihat Hensley was in-
volved in an armed robbery. Noting
that the facls included information from
an informant that Hensley had driven
the getaway car, the Court reasoned
that "the wealth of detail concerning
the robbery revealed by the informer,
coupled with her admission of tangen-
ltlal participation in the robbery, estab-
lished that the informer was sufficiently
reliable and credible” to justify ‘an in-
vesligatory stop of Hensley.®"

The flyer twice slated that Hensley
was wanted for investigation of an ag-
gravaied robbery: it described Hensley
as well as the date and location of the
robbery; and it warned other deparl-
menis to consider Hensley armed and
dangerous. The Court concluded:

“An objective reading of the entire
flyer would lead an experienced
officer to conclude ihat Thomas
Hensley was at least wanted for
Qquestioning and investigation . .
this objective reading would justify a
brief stop to check Hensley's
identification, pose questions, and
inform the suspect the St. Bernard
Police wished to question him. 28
Hensley is an important case for
law enforcement in that it recognizes
the interdependence of law enforce-
ment agencies and the need [or rapid
communication and cooperation. That
recognition is best illusirated by the
language of the Court itself:
“In an era when criminal suspects
are Increasingly mobile and
increasingly likely to flee across
jurisdictional boundaries, this rule is
a matler of common sense: |
minimizes lhe volume of information
concerning suspecls that must be
transmitied lo other jurisdictions

and enables police in one
jurisdiction to act promplly in
reliance on information from
another jurisdiction, 2%

"The Whole Picture”

In assessing whether reasonable
suspicion exists {o justify an investiga-
live stop. the courls should censider
the lotality of circumstances. Isolated
facts which suggest only innocenl be-
havnor may creale an entirely different
|n_1pression when combined with other
aiso seemingly innocent facts. United
States v. Cortez™ provides a good
example.

On several occasions, border
patrol officers in Arizona discovered
several sels of foolprinis in a sparsely
populated area near the Mexican bor-
der known to the officers as an area
hecjvily trafficked by aliens illegally en-
tering the country. From the number
and location of the prints, the officers
deduced that groups of from 8 lo 20

perspns had walked north from the
Mexican border io an easl-west high-
way, turned easiward, and conlinued
along the highway to milespost 122
where they disappeared. One of lhe
recurring shoeprints bore a distinctive
V-shapad or chevron design. The offj-
ters surmised thal a person—nick-
named “Chevron” by the officers—was
guiding aliens iltegally into the Uniled
Slales from Mexico to a point near
milepost 122 where they were picked
up by a vehicle.

Based on their observalions, lhe
officers made the loltowing additional
deductions:

(1) Because the iracks led over
obstacles which would have
ordinarily been avoided in daylight,
the aclivily was probably occurring
al night, beginning sometime after
6:00 p.m. at that lime of year;

(2} Based upon the days of the
week when the prints were
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observed, the activity probably
oceurred during or near weekends
when the weather was clear;

(3) Because the footprints turned
east al the highway. the vehicle
which picked them up probably
came from the east:

(4) Because it was unlikely that the
groups would be waiking away from
their ultimate destination. the
vehicle probably returned to the
east afler a group was picked up;

(5) Considering the distances

involved and the normal speed of

sych groups traveling on foot, the
lrip would probably take from 8 to

12 hours, and the groups would

arrive at the highway between 2:00
a.m. and 6:00 a.m.; and

(6) Because of the number of
footprints observed each time. the
pickup vehicle would have to be
Igrge enough to accommodate
Sizeable groups.

Armed with the above facts and
deductions, the officers set up a sur-
velllance of the highway on a clear
wgekend night at a point some 27
miles east of milepost 122, Estimating
that it would take about an hour and a
half to make the round trip from their
vantage point to milepost 122, the offj-
cers waiched for suilable vehicles tray-
eﬁng west and returning within that
lime frame. Al 4:30 a.m., a pickup
truck with a camper shell passed them
heading west. One officer recorded a
partial license number. When the
same vehicle returned almost exactly
an hour and a half later heading east,
the officers stopped it, advised the two
occupants of the lruck cab that they
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“The law does ... recognize facts and the logical inferences
which can be drawn from those facts by a trained law

enforcement officer.”

were conducting an immigration check,
and asked if they were cartrying any
passengers in the camper, (The offi-
cers observed that the passenger in
the truck was wearing shoes with a
“distinctive “chevron” design on the
soles.) Cortez, the driver, told them he
had just picked up some hitchhikers
and proceeded to open the back of the
camper where the officers discovered
six illegal aliens.

The two men were arresled and
charged with transporting illegal aliens.
A Federal dppellate court reversed
their convictions on the grounds thal
the officers lacked a sufficient basis lo
justify the initial stop of the pickup, be-
cause the circumslances admitted “far
too many inferences to make the ofii-
cer's suspicions reasonably
warranted...."¥'

The Supreme Court reversed the
appellate court. stating that “the lolality
of the - .reumstances—the whole
picture—must be {aken into account”*
when assessing the information neces-
sary to authorize police fo conduct an
investigative stop. The Court explained
that the whole piciure begins with “ob-
jective observations, information from
police reparts, if such are available,
and consideration of the modes or pal-
terns of operation of certain kinds ol
lawbreakers."¥ but includes the infer-
ences and deductions drawn by a
trained officer—"inferences and deduc-
lions thal might well elude an
unirained person.”®

Articulating a standard lor the
lower courts to fallow, the Court staled:

... when used by trained law en-
forcement officers, objeciive facts,
meaningless to the unirained, can
be combined with permissible de-
ductions from such facts to form a
legitimate basis for suspicion of a
particular person and for action on
that suspicion."** (emphasis added)
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Applying the principle o the facts, the

Court concluded:
"We see here the kind of police
work often suggested by judges
and scholars as examples of appro-
priate and reasonable means of law
enforcement. Here, fact on {act and
clue on clue afforded a basis for the
deductions and inferences that
brought the officers to focus on
‘chevron.” "%

The abilily or-willingness of the
couris to look at the whole piciure in
assessing the justification for an inves-
ligative stop depends largely upon the
law enforcement officer’'s ability and
willingness lo draw the piciure accu-
rately and in sufficient detail. The law
does not recognize an officer’'s "in-
slincis” or "sixth sense” or *hunch.” it
does, however, recognize facts and
the logical inferences which can be
drawn from those facts by a trained
law enforcement officer. The Supreme
Court explained this praciical concept
as follows:

*Long belfore the law of probabilities
was articulated as such, praclical
people formulated certain common-
sense conclusions aboul human
behavior: jurors as factlinders are
permitied to do the same—and so
are law enforcement officers.”3”

A case decided in a recent lerm of
the Supreme Court provides an excel-
lent example of how the personal ob-
servations of an officer, combined with
the logical inferences which his experi-
ence and lraining suggested, can pro-
vide the requisiie reasonable suspicion
io conduct an investigative slop.

In United States v. Sharpe,®™ an
agen! of the Drug Enforcement Admin-
isiration (DEA) observed a pickup
truck with camper shell traveling in tan-
dem with a car in an area near the
coast in North Carclina which was un-
der surveillance for suspecled drug
{rafficking. The agent noliced that the

truck was riding low in the rear and ap-
peared to be heavily laden. In addition,
the rear and side windows of lhe
camper were covered with a quilted
material. After following the two vehi-
cles for about 20 miles, the ageni de-
cided to make an investigalive stop
and called for assisiance from the
State highway patrol. When a marked
patrol car caught up to the procession.
the two suspect vehicles appeared to
take evasive aclion by turning off the
highway onto a campground and then
continuing al a high rale of speed back
onio the highway. Both vehicles were
evenlually broughi to a halt, and when
marijuana was discovered, the ocecu-
pants were charged with possession of
a controlled substance with intent to
distribute.

The defendanis appealed their
convictions on severat fourth amend-
ment issues, including the original ba-
sis for the stop. The Federal appellate
court which reviewed the case "as-
sumed” that there was an articulable
and reasonable suspicion 1o juslify the
stop, an assumption which the Su-
preme Courl agreed was “abundanily
supporied by the record.” The Su-
preme Courl noted ihe following facts
as being significant:

(1) The agent's observation of the
two vehicles traveling in tandem for
20 miles in an area known lo be
frequenied by drug trailickers;

{(2) The agenl's knowledge thal
pic cup frucks with camper shells
are often used to transport large
quantilies of marijuana;

(3) The pickup truck appeared lo be
heavily loaded:

e
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{(4) The windows of the camper
were covered with a quilled material
rather than curlains: and

{5) Both vehicles took evasive
action and started speeding when
they saw the marked palrof car.

The Court explained that while
perhaps none of the facts standing
alone would give rise to a reasonable
suspicion, "taken logether as ap-
praised by an expenenced law en-
forcement .officer, they provided clear
justification to stop the vehicles and
pursue a limited investigation.”*"

The Supreme Courl cases provide
positive illustrations of the level of in-
formation a law enforcement officer
must have to justify an invesligative
stop. That information may be ob-
tained through firsthand observations
or through secondhand (hearsay)
sources. In addition, law enforcement
olficers may rely and act upon re-
quests from other law enforcement of-
ficers and agencies. e.g.. police bulle-
lins and flyers, even though the acting
officers do not possess the underlying
facls which prompted those requests.
Finally, lhe officers who acl, and the
courts which review those aclions.
must consider the "whole picture” or
totality of the circumslances.

In Terry. the Court emphasized
thal the officer wha conducls an inves-
ligative stop must be able to point o
*speciflic and arliculable {acls which,
taken logether wilh ralional inferences
from those facts, reasonably warrant
that intrusion.”™" It is not sufficient that
the police oificer was “suspicious.” The
suspicions must be objeclively reason-
able. based on lacts capable of with-
slanding the scrutiny of a neulral, de-
tached magistrate, and supporling a
reasonable belief that the person 1o be
slopped has been, is, or is aboul lo ba
engaged in criminal aclivity.

Once a valid siop has occurred,
the degree of the intrusion must be tai-
lored to the reasons for its inception. I
the intrusion exceeds the permissible
scope for an investigative stop with re-
spect to duration or degree of control
exercised by the officers, it will be
measured against the higher standard
necessary lo justify an arrest. Further-
more, if the police {risk the delainee for
weapons. they must be prepared to
justily their action both with respect to
its nitiation and its scope.

Parits Il and (Il of this article will
consider these issues.

(To be continued)
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