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PUBLIC POLICY AND STAYEWiOE OFFICES OF MEDIATION 

Big, factious, often controversial dis
putes involving many people and driven 
by strong emotions often set the stage 
for forging public policy. Every political 
leader who has faced angry constituents 
knows that. The challenge for govern
ment officials is to see that large, com
plex disputes are settled in ways that re
sult in equitable, efficient and workable 
public policy; that the heat generated 
from disputes doesn't ultimately distort 
the public interest. 

The goal of the public policy program 
at the National Institute for Dispute Res
olution is to help build the institutions, 
the infrastructure, and the methodolo
gies for settling large-scale conflicts in
volving the public interest. The program 
includes support for public policy dis
pute resolution experiments within state 
and federal government and for the con
tinued use and refinement of public in
terest mediation in disputes across the 
country. A central part of the Institute's 
program is testing and supporting de vel-

Dispute Resolution FORUM 

The National Institute for Dispute Resolution 
publishes Dispute Resolution, FORUM sev
eral times a year as a medium for discussion 
and debate of the principal questions in the 
field. Each edition focuses on a single sub
ject and, in addition, includes a brief sum
mary of new information about dispute reso
lution under the heading, "In The Process" 
and announcements of Institute programs and 
activities in a section titled "NIDR Notes." 
Readers wishing to submit letters, provide 
information for "In The Process," or be 
placed on the FORUM's mailing list should 
write Dispute Resolution, FORUM, 1901 L 
St., N.W., Washington, D.C. 20036. Single 
copies of the FORUM are available without 
cost; bulk copies are available at a nominal 
price. 

Robert M. Jones, Editor 

Letters 

As a vehicle for debate, Dispute Resolution 
FORUM welcomes letters commenting on 
the issues and opinions discussed in its 
pages. Because of space limitations, how
ever, letters selected for publication are sub
ject to abridgment. 
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opment of statewide offices of media
tion as institutions within government 
that promote mediation in public policy 
disputes. 

As Lawrence Susskind notes in his 
lead article, the Institute has provided 
matching grants to several states willing 
to experiment with statewide offices. A 
preliminary examination of how those 
offices have fared is the subject of this 
issue of Dispute Resolution FORUM. 
An independent evaluation of the offices 
is underway. In the coming year, the In
stitute will assess the evaluation results 
and provide policy recommendations for 
states con~idering such offices. 

Susskind's article provides an over
view of the uses and development of 
statewide offices. To get a close-up of 
each state, we interviewed the directors 
of offices in Hawaii, Massachusetts, 
Minnesota, and New Jersey. We also 
talked with Sanford M. Jaffe, director 
of the Center for Negotiation and Con
flict Resolution at Rutgers University, 

and Christine Carlson, program officer 
at the Kettering Foundation. Both have 
been advisers to the Institute and keen 
observers of the growth of statewide 
offices. 

Complementing our coverage are four 
case studies reporting how statewide of
fices have contributed to the resolution 
of major disputes. These disputes in
volve such frequently controversial mat
ters as herbicide spraying, emergency 
medical services, public housing, and 
water resources. Rounding out the issue 
is a page of excerpts from a new hand
book for governors on dispute resolu
tion. To be published next year by the 
National Governors Association, Gover
nors and the Resolution of Public Policy 
Disputes was written by Howard S. 
Bellman, a former state cabinet officer 
and a mediator, and William R. Drake, 
vice president of the Institute. 

Robert M. Jones 
Editor 
Dispute Resolution FORUM 
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[_EXPERIMENTS IN STATEWIDE OFFICES OF MEDIATION 

LAWRENCE SUSSKIND 

For years, the possibility of creating 
state offices to promote mediation in 
public policy disputes has been intrigu
ing but generally untested. The state
wide office approach has involved using 
mediation and allied tools of dispute 
resolution to settle disputes in matters as 
diverse as environmental quality, land 
development, budget allocation, and 
rulemaking. 

In 1984, the National Institute for 
Dispute Resolution decided to test the 
concept. It has provided multiyear 
matching grants ranging from $10,000 
to $50,000 to five experimental state of
fices of mediation in New Jersey, Mas
sachusetts, Minnesota, Hawaii, and 
Wisconsin. While a full-fledged assess
ment of these offices is only beginning, 
regular meetings convened by the Insti
tute of the state office directors and ad
visors have provided an opportunity to 
review their activities and to assess the 
work in progress. 

The Institute began with several ob
jectives. First, there was a desire to 
demonstrate that dispute resolution tech
niques could help state governments 
deal more effectively with public dis
putes that clog their courts and bog 
down administrative and legislative ef
forts. Until the Institute announced its 
program of state incentive grants, there 
had been surprisingly few attempts at 
the state level to use mediation, arbitra
tion, and other alternatives as a means 
of resolving public disputes in the regu
latory, permitting, rate setting, budget
ing, municipal anne::.ation, facility sit
ing, and other areas. A few successful 
experiments (such as the Negotiated In
vestment Strategy projects sponsored by 
the Kettering Foundation and the State 
of Virginia's annexation mediation pro
gram) attracted a great deal of attention, 
but they did not lead to additional 
demonstrations. 

Second, the Institute sought to seed 
an array of efforts to institutionalize dis
pute resolution along lines that made 

Lawrence Susskind is director of the MIT-Harvard 
Public Disputes Program. This article is an updated 
and expanded version of a column that appeared in 
the October, 1986 issue of Negotiation Journal. 

sense in each state, Finally, it hoped to 
help create a market for the services of 
private dispute resolution practitioners. 
A great many practitioners have had 
problems establishing a regular flow of 
cases and overcoming financial obsta
cles generated by the unequal ability of 
the disputing parties to pay for the ser
vices of a neutral. 

Five Different Models 
Each state office began with a different 
administrative structure, and each has 
focused on different projects and activi
ties. In New Jersey, the Center for Pub
lic Dispute Resolution, developed and 
directed by James McGuire and cur
rently under the direction of John Glee
son, is located in the Department of 
Public Advocate's Division of Citizen 
Complaints and Dispute Settlement. A 
17 -member advisory board provides 
guidance to the program and staff of 
two mediators and an attorney/mediator. 
The center has served as a special mas
ter appointed by the state court and has 
helped to settle several complex public 
disputes, including a ten-year legal bat
tle over the establishment of a regional 
sewage treatment facility. The staff has 
also helped initiate a policy dialogue 
(involving public officials, citizen action 
groups, and industry leaders) on siting 
solid waste disposal facilities and has 
facilitated an agreement on policies gov
erning ambulance services within the 
state, avoiding a potential loss of $20 
million in federal funds. (See the case 
study on p 12) 

The Massachusetts Mediation Service 
is under the jurisdiction of the Executive 
Office for Administration and Finance 
and directed by David O'Connor. A 12-
member board provides advice to a two
member staff. The service has mediated 
statewide disputes concerning hazardous 
waste disposal, the clean-up of a Super
fund site, and long-term health care in
surance regulation. The state's appellate 
court appointed the service as the coor
dinating agency for implementation of a 
long-delayed and often-litigated jail con
struction project in Boston. The service 
has also been invited to mediate several 

local disputes, including a recall battle 
involving a local board of selectmen, a 
controversy over siting a mobil home 
park and a public housing contract dis
pute (see the case study on p8). Fi
nally, the service has devoted a substan
tial portion of its energies to behind-the
scenes consultations with state agencies 
interested in, but still wary of, its dis
pute resolution efforts. 

The Minnesota State Planning Agency 
serves as the administrative home for 
the state's Office of Dispute Resolution. 
An ad hoc advisory board oversees the 
efforts of Director Roger Williams and a 
small support staff. The office has 
helped develop and implement the na
tion's first farmer-lender mediation pro
gram within the Department of Agricul
ture Extension Program. In its first year, 
the program has received over 5,000 re
quests for mediation from farmers and 
lenders which have resulted in over 
1,500 mediated settlements. The office 
has played a key role in brokering the 
use of mediation in a state-wide herbi
cide spraying dispute (see the case de
scription on pIO) and has mediated a 
sewage treatment dispute between two 
small cities. It is also facilitating a pro
cess to determine the future role of re
gional treatment centers for the develop
mentally disabled and those with mental 
health disorders. The Minnesota office 
has helped to train state officials who 
want additional mediation skills and or
ganized the first statewide dispute reso
lution week in November, 1987. 

The Hawaii Program on Alternative 
Dispute Resolution is located in the Of
fice of the Administrative Director of 
the Courts, directly under Chief Justice 
Herman Lum, and is directed by Peter 
Adler. The Hawaii program has helped 
to implement a court-ordered arbitration 
plan in the civil courts and launched a 
major effort to divert complex civilliti
gation concerned with public policy into 
court-sponsored mediation. The program 
also played a key role in facilitating a 
legislative effort to redraft Hawaii's po
litically sensitive water code (see the 
case description on p 6). 

continued Oil page 13 
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NEW NEGOTIATING TOOLS FOR GOVERNORS 

How can governors use the tools (f dispute 
resolution? Howard S. Bellman and William 
R. Drake address that question in Governors 
and the Resolution of Public Policy Dis
putes which the National Governors Associ
ation will publish next year. Bellman. a for
mer cabinet officer in Wisconsin state 
government. is a veteran mediator. Drake is 
vice president of the National Institute for 
Dispute Resolution. Following are excerpts 
from the publication. 

Policy conflicts are the business of po
litical life. They involve the essence of 
political judgement and the best aspects 
of being involved in politics. Governors 
always have used negotiations to resolve 
conflicts and balance competing inter
ests, both to achieve their initiatives as 
well as to respond to initiatives under
taken by others. But now the increasing 
pressure to be actively, even personally, 
involved in many policy disputes calls 
for a broader repertoire of innovative 
problem-solving and dispute resolution 
alternatives. 

Mediation and Conflict 
Mediation and consensus-building tools 
are proven procedures to help governors 
manage and resolve conflicts. Of 
course, they are not intended to replace 
traditional legislative, regulatory. ad
ministrative or judicial mechanisms. In
stead, governors should view them as 
useful adjuncts to these institutionalized 
decision-making mechanisms that should 
not be applied indiscriminately. 

Making Decisions 
Mediation and other dispute resolution 
approaches can be used to enhance the 
decision-making process and help state 
executives broaden and strengthen their 
leadership roles. Using mediation as a 
problem-solving t()ol does not mean re
linquishing the authority or power 
granted to a leader by state constitutions 
and statutes. Recent trends suggest that 
mediation can be used in addition to tra
ditional decision-making processes, and 
that the use of this alternative is often 
politically advantageous. 
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Mediated Negotiation 
Mediation, as discussed in this issue on 
statewide offices, is a voluntary, struc
tured process of negotiation in which 
key stakeholders-those parties affected 
by a problem or decision-seek to re
solve their differences consensually in 
ways that are mutually beneficial. Key 
to this "mediated negotiation" approach 
is a collective effort to set aside certain 
behaviors common to traditional bar
gaining and negotiation and address the 
underlying interests of the parties. 

Settling the Snoqualmie 
Dispute 
The Snoqualmie River flood control dis
pute in 1973 probably was the first time 
mediated negotiations were used by a 
governor to resolve a dispute other than 
labor conflict. Negotiations were pro
posed by Daniel J. Evans, then gover
nor of Washington, when several envi
ronmental groups opposed the building 
of a flood-control dam on the river. At 
Evans' request, two mediators helped 
the parties negotiate a solution. By De
cember 1974. an agreement was signed 
which included formal recommendations 
for the project and the creation of a co
ordinating council which guides the 
project and monitored its progress for its 
first 10 years. 

Resolving Hundreds of 
Conflicts 
Since 1973, mediators have helped 
states resolve hundreds of conflicts in
volving almost every policy and deci
sion-making area-aligning highways, 
siting waste facilitators, establishing en
vironmental standards, allocating social 
service funds, and drafting rules and 
regulations. During the 1980s, the use 
of mediation has increased dramatically. 
The four states discussed in this issue 
have created offices to provide media
tors. Other states have passed legislation 
to "trigger" the use of mediation and 
negotiation during policy development 
and implementation. 

Examples of the use of mediation 

mUltiply. Ten states have used media
tion in farmer-lender disputes. Virginia 
authorizes mediation to resolve annexa
tion disputes among local jurisdictions. 
Pennsylvania sanctions mediation in 10-
calland use conflicts. States as different 
as Connecticut and Mississippi use ne
gotiated investment strategies to allocate 
federal social service block grant funds. 
Massachusetts, Rhode Island, Texas, 
Virginia and Wisconsin have statutes 
that permit mediation for settling dis
putes over siting hazardous waste 
dumps. 

The Governor as Mediator 
Sometimes a governor may personally 
serve as a mediator. Although special
ists may call that role a "mediator with 
power, " such power does not mean that 
the mediator cannot be neutral in help
ing participants reach an agreement. In
deed, the governor's power and stature 
may be a healthy catalyst for convening 
key parties and enabling opposed groups 
to negotiate. Governors can use media
tion to enhance their leadership roles in 
three ways: as consensus builders, prob
lem solvers, and institution builders. 
Depending upon the circumstances, gov
ernors may fill any of these roles per
sonally or use their authority and influ
ence to help others act in such 
capacities. 

The Governor as Consensus 
Builder 
Governors often act as consensus build
ers, an appropriate strategy for resolving 
complex issues. This role can be greatly 
enhanced. in selected situations, by us
ing a mediated or facilitated approach to 
negotiations. Consensus building 
through mediation involves more than 
compromise. It recognizes areas of 
agreement which are mutually accepta
ble to all interested parties. A neutral 
mediator or facilitator can help structure 
a multiparty negotiation in ways that in
crease the chances all parties will agree 
on some, if not all, of the key issues. 

For example, former Colorado Gover
nor Richard Lamm once convened a 31-

'------~----- ----------------------------------------
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party negotiation over water policies and 
asked a team of professional facilitators 
to assist him. The parties ranged from 
the Denver Mayor's office and suburban 
governments and water districts to the 
League of Women Voters and neighbor
hood groups. Eventually the Denver 
metropolitan water roundtable success
fully negotiated a needed set of policies 
and guidelines. 

The Governor as Problem 
Solver 
Governors use the problem-solving ap
proach to address a specific situation 
and to settle urgent problems rather than 
to resolve issues related to the gradual 
development of broad policy. As with 
consensus building, the governor may 
personally intervene to help structure 
negotiations or may arrange for assis
tance by a third party. 

For example, Govenror William A. 
O'NeiII of Connecticut assumed the role 
of problem solver to reallocate social 
services block grant funds by convening 
a Negotiated Investment Strategy, a 
form of mediated negotiation. The fed
eral government had forced states to ac
cept sharply reduced social service 
funds in a lump sum and to distribute 
the money among competing programs. 
The Charles F. Kettering Foundation 
provided two mediators to guide the ne
gotiations. O'Neill assigned a personal 
representative and committed himself to 
accept a consensus agreement. This per
sonal commitment was an essential ele
ment in creating an environment for 
competing parties to enter and success
fully conclude the negotiations. 

The Governor as Institution 
Builder 
Governors can support and promote a 
state framework that sanctions and pro
vides incentives for the use of mediation 
in public policy and enforcement dis
putes. The statewide offices of media
tion discussed in this issue are the best 
current examples. 

STATEWIDE OFFICES
THE DIRECTORS SPEAK 

Statewide offices of mediation have 
taken on several different forms. To 
learn how four states have developed 
their offices, the FORUM interviewed 
their directors: Peter Adler, director of 
Hawaii's Program on Alternative Dis
pute Resolution; John W. Gleeson, 

director of New Jersey's Center for 
Public Dispute Resolution; David 
O'Connor, director of the Massachu
setts Mediation Service; and Roger Wil
liams, director of Minnesota's Office of 
Dispute Resolution. 

Q. What is the mission of your office? What services 
do you provide? To whom? 

Adler: We have two missions, one 
broad, one narrow. The broad one is to 
be a catalyst for dispute resolution de
velopment and experimentation through
out the state, notably in the judiciary 
but in other branches of government and 
outside the government as well. In other 
words, to develop and broaden the field 
of dispute resolution in Hawaii. This of
fice is a proving ground, a place that 
could get good evaluative tests of dis
pute resolution up and running. 

The narrower mission is to pay partic
ular attention to the continued testing of 
dispute resolution alternatives for public 
controversies of varicus sorts, both 
those in litigation and those outside of 
the courts that involve policy matters. 

Our office provides several different 
services. Our largest initiative has been 
designing and getting a statewide court
annexed arbitration program going in all 
circuits. In the public disputes area, last 
year we started a program working with 
judges and litigants to identify appropri
ate cases and match mediators to those 
cases. We provide ongoing mediation 
services for public disputes, ongoing ar
bitration services for tort cases, and 
other services in research and planning. 

Gleeson: Our basic mission is to de
velop and promote effective methods of 
resolving major public interest disputes 
through mediation and other third-party 
neutral services. Our goal is to resolve 
the disputes faster, at less cost, and with 
greater satisfaction to the disputing par
ties than more adversarial methods. 
Center services are broad, involving a 
variety of neutral third party techniques 

but principally mediation by staff and 
nonstaff consulting mediators. This year 
we facilitated a major case that used 
collaborative problem solving over is
sues surrounding the state's emergency 
medical services ~ystem. To date, state 
agencies, municipal officials, private 
parties, and their lawyers have been in
volved in, and the beneficiaries of, the 
mediations. State courts send us a sig
nificant number of our cases. 

A major center service is training in 
dispute resolution techniques. Over the 
years we have trained public managers, 
law clerks, probation officers, commu
nity mediation volunteers and public in
terest lawyers, among other groups. 

O'Connor: The mission of the Media
tion Service is to resolve major public 
policy disputes of statewide signifi
cance. We provide a range of services 
which we group in four categories. 

The first is direct mediation of major 
disputes involving a public agency in 
some capacity, if not as a direct party, 
then as a concerned indirect party. 
These situations also include private 
parties such as advocacy groups, corpo
rations and business interests. Our ex
pertise here is to assist in negotiations 
that cross the boundary between public 
arid private interests. We identify and 
appoint mediators acceptable to the par
ties and arrange for their funding. Occa
sionally I serve as a co-mediator. 

A second area is to help public offi
cials develop better administrative pro
cedures for processing disputes. This is 
less glamorous but can have a substan
tial impact over time. It can be accom-
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"We have known for some time that media
tion works in the field of labor relations and 
I am convinced that it can be used in other 
areas of public policy." 
Governor Michael S. Dukakis, 
Massachusetts 

plished with (,lOre OppOliunities for s~t
tlement and fact-finding. 

A third area is education and training 
in dispute resolution for public officials. 
We meet with and explain dispute reso
lution to state and other officials and pe
riodically sponsor training programs for 
them and their staffs. 

A final area is sen ice to the court 
system. We help the judiciary under
stand and implement dispute resolution 
programs. We help insure the quality 
of services and work on the develOp
ment of case selection and referral 
procedures. 

Williams: The mission of the office is 
to help public agencies become more 
adept at settling disputes and helping 

MEDIATING HAWAII'S WATER CODE 

The Dispute 
For nearly half a century, lawmakers in 
Hawaii have wrestled with complex pol
icy issues related to the management of 
the state's surface and ground water re
SOurces. In 1978, the Hawaii state con
stitutional convention passed, and the 
electorate approved, a specific provision 
mandating the Hawaii legislature to pro
tect, control, and manage Hawaii's 
water. Various versions of a State 
"water code" were introduced and heat
edly argued. For nearly a decade, these 
discussions pitted developers against en
vironmentalists, large landowners 
against small ones, and the counties 
against the state. Inevitably, each legis
lative water code battle ended in 
stalemate. 

In the summer of 1986, the Judici
ary's Program on Alternative Dispute 
Resolution, Hawaii's office of media
tion, was approached by JoAnn Yuki
mura, a legislator from the county of 
Kaual. Yukimura, on behalf of lawmak
ers from several counties, requested that 
the program C'fganize an informal and 
voluntary policy dialogue centering on 
some of the issues invovled in the water 
code impasse. The Program on Alterna
tive Dispute Resolution agreed to assist 
and assembled a team of mediators. 
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The Process 

To initiate discussions, the mediators 
first set in motion a process that identi
fied major "sectors" that stood to be 
affected by any new water law. These 
included, among others, federal, state, 
and county agencies involved in water 
administration; large and small farmers; 
county legislators and planning depart
ments; environmental and conservation 
groups; private developers and large 
landowners; and native Hawaiian 
groups. 

Next, the mediators drafted a brief 
concept paper called "Towards A Water 
Code Roundtable". Focusing largely on 
procedural matters, the paper suggested 
the creation of a neutral. ad hoc forum 
that would promote information ex
change, issue clarification, and, if feasi
ble, joint problem solving and negotia
tion. The mediators recommended that a 
"safe haven" of discussion be created 
for people who normally took opposing 
positions with each other before the leg
islative on water issues. The document, 
stamped "draft", was circulated to the 
individuals who had been identified as 
prospective participants along with an 
invitation to a first meeting. 

The Water Code Roundtable's initial 
meeting, held in the Supreme Court 

them actually settle public disputes. We 
do that in several ways. We provide 
training courses in negotiation and me
diation to state employees and man
agers. We work with agencies to deter
mine the dispute resolution procedure 
best suited to a particular dispute. We 
provide mediation services or suggest 
non-profit or for-profit service providers 
which would be appropriate, given the 
nature of the dispute. And the office 
maintains and disseminates up-to-date 
information about the use of dispute 
resolution techniques in settling public
sector disputes. Our principal clientele 
are state agencies, although we will as
sist any public agency that requests our 
help. 

building in July, 1986, produced an 
agreement to proceed with substantive, 
mediated discussions. All decision
making within the roundtable would be 
by Consensus and the process would 
continue only so long as all individuals 
were willing to meet. Additional pro
spective roundtable participants were 
identified and ground rules for participa
tion adopted. Of particular importance 
was a provision that allowed roundtable 
members to speak in their personal ca
pacities rather than as official represen
tatives of their constituencies. The effect 
was to permit everyone at the table to 
enter into "no-risk" discussions. 

Moving from procedure to substance, 
the roundtable next concentrated on 
identifying and improving the definition 
of various water code issues. The 
roundtable's first breakthrough came 
when all parties acknowledged that, re
gardless of who owned Hawaii's water, 
water in general should be regulated. 
Discussions continued on questions 
dealing with the types of water code and 
water pernlits the state should have and 
on how authority for regulating Ha
waii's water sholUld be divided between 
the state and counties. Between July and 
December of 1986 the Water Code 
Roundtable held more than 25 large and 



Q. What has been the most important 
accomplishment of the office? 

Adler: The most visible accomplish
ment has been the start-up of the court 
annexed arbitration program and the 
public di~putes project. People can see 
cases being arbitrated and mediated. 

The quieter accomplishment has been 
to help create a climate of receptivity 
tor dispute resolution experimentation. 
By this I mean basic missionary work 
with judges, court administrators, legis
lators, and executive branch officials 
that arouses their curio~ity about dispute 
resolution and intcrests them in trying 
it. 

small group working sessions. As the 
start of the 1987 legislature drew closer, 
the group's efforts intensified. 

The Result 

Gleeson: That we are functioning, ac
tive, moving ahead. In terms of case
work, the single most important accom
plishment was the settlement of a ten 
year litigation over the Camden County 
regional sewage and waste treatment 
system. The dispute involved 37 munic
ipalities including Camden, New Jer
sey's single most economically de
pressed city. The settlement included 
reducing the costs of the system by 
about $50 million: lowering system 
costs to individual homes in the county 
from $1000 to about $350. The settle
ment was instrumental in a decision by 
the Campbell Soup Company, Camden's 
single largest employer, to remain in the 
city. That was very uncertain before the 
settlement. Campbell now is in the pro
cess of constructing a $40 million inter
national headquarters and investing an
other $37 million in modernizing the 
Campbell plant in Camden. So the set
tlement really played a direct role in sta
bilizing the employment and tax base 
situation in Camden. 

O'Connor: Developing a solid track 
record of using metfiation in a wide va
riety of important public policy dis
putes. Our recent annual report de
scribes the role of the office in 26 major 
public policy issues or problems during 
the last year covering everything from 
health care and environmental issues to 
construction and transportation issues 
and insurance and rate-setting problems. 

"The New Jersey Public Advocate's Center 
for Public Dispute Resolution is an exciting 
experiment in the use of alternative methods 
of resolving society's conflicts. " 
Governor Thomas Kean, New Jersey 

We have been able to show to public 
officials the wide applicability and flexi
bility of mediation and other dispute 
resolution procedures. 

Williams: Acceptance of the office as a 
legitimate endeavor by the local dispute 
resolution community. In shaping the 
office, we worked closely with the dis
pute resolution community to determine 
the need for a state office and the role it 
might play. This open process allowed 
the office to be accepted as an important 
addition to the communitY'. Being a 
small office, we must utilize non-profit 
and for-pJ'Ofit resources in serving our 
clientele. Today, we are able to draw on 
the dispute resolution community's re
sources in responding to the dispute res
olution and training service needs of our 
clients. 

In January the roundtable was able to 
draw up an arrangement-in-principle 
covering many of the major water code 
issues that had been sticking points in 
prior legislative sessions. The agreement 
was forwarded to key committee chairs 
and to other public and private groups. 
Among its features, the agreement 
called for an independent state water au
thority, a statewide water permitting 
system, the development of individual 
county water plans, and the creation of 
an administrative dispute resolution sys
tem for dealing with vatious water 
matters. Q. What has been its most difficult challenge? 

Between January and April, 1987, the 
roundtable's water code proposals were 
discussed and debated in various public 
hearings. Further compromises and 
modifications occurred. Then, in the fi
nal hours of the legislative session, a 
water code embracing many of the 
roundtable's key consensus proposals 
passed both the Senate and House of 
Representatives. On May 30, 1987, 
after more than 10 years of debate, 
Governor John Waihee signed Hawaii's 
new water code into law. 

Adler: The most difficult challenge in
volves the opportunistic nature of this 
work. It is very difficult to do a stra
tegic plan for the use of dispute resolu
tion methods. That's the most frustrat
ing aspect for me. I've been trying to 
figure out how we assess in the widest 
possible way the potential uses of dis
pute resolution in Hawaii in various set
tings and establish some priorities in the 
effort. We have not succeeded in put
ting together a coherent plan that cuts 

across different sectors, across the dif
ferent institutions and branches of gov
ernment, and across the substantive 
areas of the field, such as family media
tion, civil and criminal matters, and en
vironmental and community mediation. 

Gleeson: Creating an awareness 
among potential users of dispute resolu
tion services, ours and others, of the 
usefulness of the services in meeting 
their immediate needs. Everybody 
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"The Minnesota State Office is helping state 
officials to understand that a broad range of 
disputes-over farm credit, state policy or 
personnel issues-can be resolved most ef
fectively through a collaborative rather than 
adversarial process." 
Governor Rudolph S. Perpich, Minnesota 

agrees that mediating disputes without 
going to court is a wonderful idea. The 
difficulty is making decision makers in 
government and elsewhere aware that 
dispute resolution methods exist and that 
there are places where these services 
can be obtained. That's a difficult job. 
For example. city managers are con
stantly faced with what seem to be in
tractable problems such as siting a 
homeless shelter or halfway house. Me
diation can be an effective way to re
solve these problems. The tough part is 
to get their attention that mediation is a 
tool to help them to resolve community 
problems. 

The center has tried to raise aware
ness of dispute resolution around the 
state through training and conferences 
such as one we co-sponsored in 1986 
with the League of Women Voters and 
a major symposium in December, 1987 

on critical issues in dispute resolution. 
A broad, targeted and educational effort 
is necessary afld is not a one-shot effort 
with us. 

O'Connor: Consciousness raising. 
How to get the word out to let public 
officials know this option is available to 
them, and help them understand when 
and how they can use it. We began the 
office in 1985 from ground zero. Noth
ing of the kind predated it. It took con
siderable effort to develop momentum 
and increase awareness of the office's 
existence. Even now, we constantly 
remind and alert public officials that 
there is assistance in alternative dispute 
resolution available to them in state 
government. 

Williams: To convince state agency of
ficials that there is something other than 

ENDING BOSTON'S PUBLIC HOUSING STALEMATE 

The Dispute 

Gentrification and a rising standard of 
living have resulted in what Mayor Ray 
Flynn has called "a crisis of affordabil
ity" in Boston's rental housing market. 
The Boston Housing Authority (BHA) 
has almost 15,000 people on its waiting 
list for public housing. In this context, 
the authority'S Franklin Field Public 
Housing Project, with 19 low-rise build
ings, has provided affordable housing 
for low income families every year 
since 1959. In the mid-1970s the au
thority recognized the project's dilapi
dated condition and decided to rehabili
tate the buildings rather than construct 
new ones. When it contracted with 
Shah/Wexler Construction Company in 
1982 to rehabilitate the buildings at 
Franklin Field, the contract called for 
almost $26 million of renovations to the 
346 units. The last ones were to be 
ready to inhabit by June, 1984. 

Reliance Insurance Company posted a 
bond for the Shah/Wexler joint venture 
at the start of the project. Along the 
way, construction work was delayed due 
to many complications and hundreds of 
change orders. Three years after the 
contracted date of completion, Wexler 
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Construction had gone bankrupt leaving 
Shah Construction alone to finish the 
work; all $26 million had been paid out; 
the last buildings had not been touched; 
and work had come to a standstill. The 
insurance company claimed to have paid 
out $35.5 million and demanded reim
bursement of $9.5 million. The BRA 
and Shah threatened each other with liti
gation over responsibility for the delays, 
the amount owed, and the cost for reha
bilitating the last building. BHA argued 
that many of the cost increases were not 
its responsibility. 

The Process 

The parties made numerous attempts at 
bilateral negotiation, but all failed. The 
case was scheduled to enter the adminis
trative appeals process of the Executive 
Office of Communities and Develop
ment (EOCD), the state agency that pro
vided the BHA with funds for the proj
ect. This move would have been the 
first round in a long, costly series of 
hearings and court cases leaving the fate 
of the project and those who live in it in 
limbo for many years. 

At the urging of its general counsel, 
the agency recommended that the parties 

use a mediation process and they 
agreed. EOCD asked another state 
agency, the Massachsuetts Mediation 
Service (MMS), the statewide office of 
mediation, to arrange and oversee the 
process. Mediators David O'Connor and 
Stanley Shuman were assigned to the 
case. O'Connor, MMS executive direc
tor, was available at no cost to the par
ties through funding from the National 
Institute for Dispute Resolution and the 
state. Shuman, an experienced arbitr~tor 
and construction company executive, 
would be paid by the parties. Negotia
tions involved three major issues: reach
ing agreement on a delay claim, com
pletion of the final 24 units to be 
rehabilitated, and future liability issues. 
The parties held many caucuses and oc
casional joint sessions to determine the 
facts in dispute and the basis on which 
each side might make a settlement. Dis
trust was high between negotiation 
teams and internal differences among 
members of the teams threatened to end 
the process. 

The Result 

After months of difficult negotiations, 
the parties agreed to settle the delay 



going to court. It is politically safe for 
public managers and officials in any 
state to tum disputes over to the attor
ney general for resolution. Generally, 
the court can be blamed for an undesira
ble decision. When an official agrees to 
a negotiated settlement, however, there 
is a perception that they are open to 
criticism on the terms of the settlement. 
Someone can say, "you gave away the 
store, you pve in too soon, could have 
done better in court, look how much 
more someone else got in a similar 
case, etc." The continuing challenge is 
to convince public officials that they 
have much more control over process 
and outcome in a negotiated settlement 
process and, that they dO.not waive 
their right to a court settlement if these 
attempts fail. 

claim on the basis of 414 days of delay, 
with the housing authority and EOCD 
each paying Reliance $1. 7 million. Shah 
agreed to complete the last building 
within eight months for a total of $1.83 
million. Shah insisted that this amount 
was less than the actual cost for renova
tion, but recognized the agreement en
abled Reliance and the construction 
company to avoid years of legal suits 
and provided a prompt payment on the 
delay claim. EOCD released Reliance 
from liability for routine warranty work 
in exchange for Reliance's agreement to 
continue to carry liability for undiscov
ered defects throughout the entire 
project. 

A lengthy settlement agreement and 
other documents were signed on August 
3, 1987. Work soon began on the last 
bUilding. With the completion of the 
last apartments, families would finally 
enjoy the satisfaction of clean, modern, 
handsome rehabilitated housing at 
Franklin Field. The 322 other families 
already living there would see the end 
of the construction work at the site and 
the agencies could tum their attention to 
other critically needed public housing 
projects. 

Q. How do you view the 
office's prospects to survive 
and to flourish? 

Adler: Prospects for survival are very 
good. I am confident the programs that 
have been created-court annexed arbi
tration, public disputes mediation, fam
ily court mediation and so on-will sur
vive and grow. 

The office itself will survive, but it 
will continue to be a small office with a 
c-atalytic role. We have demonstrated 
the utility of'having a single state office 
not only thinking about dispute resolu
tion but designing and carrying out ex
perimental uses in various settings and 
functioning as an incubator. As we de
velop programs and put them in place, 
they will find homes other than in this 
office. For example, at the moment in 
the court-ordered arbitration area, I have 
three people working. Over time I think 
those numbers will diminish since the 
organizational home for the program 
won't remain in this office but in the 
appropriate court. My goal is to try and 
build these programs, find the right 
homes for them, and spin them out and 
integrate them within the appropriate 
institutions. 

Flourishing for me means continued 
enthusiasm and receptivity across the 
state for adaptations of dispute resolu
tion in various settings. Flourishing in 
the public disputes program for me 
would mean having an active and ac
cepted mediation service that is used by 
negotiators from the government, busi
ness and community sectors. 

Gleeson: The prospects for survival 
are excellent. The function of dispute 
settlement within the Department of the 
Public Advocate existed prior to the cre
ation of the Center for Public Dispute 
Resolution and has been recognized by 
the legislature by statute and through the 
appropriations process for 11 years. 
Since the center's creation the dispute 
settlement function has become a line 
item in the state budget. This bodes 
well for its future survival. Al Slocum, 
the current public advocate, as well as 
Governor Kean, give very strong sup
port for the center. To flourish, the cen
ter needs the continued recognition and 
support of these same public officials-
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"The Hawaii State Judiciary's efforts in the 
field of ADR honors a long-standing island 
tradition of settling differences of opinion 
informally. Mediation and arbitration are 
modern-day counterparts of ho'oponopono, 
the ancient Hawaiian way of "setting things 
right." 
Chief justice Herman Lum, 
Supreme Court of Hawaii 

by the legislature, by the Governor, by 
the Public Advocate-as well as 
through the input from its advisory 
board. In addition, we'll work to gener
ate a much wider general knowledge of 
the potential of dispute resolution 
among the public and among govern
ment officials. 

O'Connor: The prospects for survival 
are excellent. We've been getting tre
mendous support from Governor Du
kakis and the legislature as we grow 
into a mature agency. Our track record 
is probably the best indication of our 
prospects for survival because perform
ance is what public officials are looking 
for. 

The question of flourishing is more 
difficult to answer. Like any public en
tity, we are subject to constraints and 
pressure reflecting what the citizens of 
our state are most concerned about. 
Massachusetts has had 5-6 years of un
precedented economic success. So there 
hasn't been an urgency about cost cut
ting and reduction in services across the 
government. In an era of frugality we 
would have a tougher time in expanding 
or even sustaining our levels of activity 
because the services we provide are not 
highly visible to voters and do not di
rectly provide jobs or other essential 
services. 

An innovative and conscientious ad-
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ministration like the one we now work 
under sees great benefit in mediation 
services. Our challenge is to broaden 
and deepen that constituency. Perform
ance is the way to do it. 

Williams: I'm not concerned about the 
long-term future of the office. As long 

as we meet the needs of our clientele, 
we will continue to exist. The small size 
of the office will, however, be a limit
ing factor in our ability to meet future 
needs. As agencies become familiar 
with out-of-court settlement procedures, 
I predict they will develop procedures 
for automatically attempting settlement 

RESOLVING MINNESOTA'S FORESTRY DISPUTE 

The Dispute 

In the fall of 1985, environmentalists 
challenged the Minnesota Division of 
Forestry's use of aerial herbicides that 
clear away old forest growth and make 
room for new stands of conifer trees 
such as pines and firs. They prepared a 
petition that claimed the aerial spraying 
could harm human health, wildlife, for
est ecosystems, and the quality of 
ground water. The Sierra Club, People 
Against Chemical Contamination, and 
about 50 individuals filed the petition 
with the Minnesota Environmental Qual
ity Board. The petition called for the 
Department of Natural Resources to pre
pare an environmental assessment work
sheet on the aerial application of 
herbicides. 

The department responded with its 
worksheet in December, 1985, but the 
petitioners found several flaws in the 
department's documents. According to 
the petitioners, the documents failed to 
provide accurate and complete docu
mentation of the need for the aerial pro
gram; to furnish the information neces
sary for a cost-benefit analysis of the 
program; and to analyze the risks asso
ciated with herbicide use in forest man
agement. The petitioners claimed the 
documents misstated the effectiveness of 
the department's administrative proc
esses in safeguarding against adverse 
environmental effects. 

Nonetheless, the department's staff 
said that its review process produced no 
new information requiring preparation of 
a more detailed environmental impact 
statement. But the staff did believe that 
legitimate questions existed that could 
best be resolved through a dispute reso
lution process. 
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The Process 

In May, 1986 staff members began dis
cussing the use of mediation with the 
director of the Minnesota Office of Dis
pute Resolution, the statewide office of 
mediation. He explained the process of 
mediation and identified several media
tors with environmental mediation expe
rience. After many discussions between 
department staff and the environmental
ists, both sides agreed in February 1987 
to use mediation as a means of settling 
thelr disputes. 

As part of the agreement, the Sierra 
Club and others set aside the possibility 
of suing the department to stop the aer
ial application of herbicides on state for
est lands while the mediation proceeded. 
The department, in tum, dc::ferred its 
fOlmal decision on the necessity of pre
paring an environmental impact state
ment. Next, the parties retained the ser
vices of Leah Patton of the Seattle
based Mediation Institute. Finally, rep
resentatives of the forest products, 
chemical manufacturing, and agriculture 
industries jointly indicated an interest in 
becoming a party to the mediation and 
the two original parties decided to allow 
industry participation. 

Each of the parties-the Department 
of Natural Resources, the environmental 
coalition, and the industry group
formed a work group consisting of 
members representing their respective 
interests and constituents. Each work 
group designated contact persons to rep
resent the group during the course of the 
mediation and to coordinate communica
tions during and between mediation ses
sions. Strict ground rules addressing 
attendance, confidentiality, media rela
tions and cost-sharing were adopted to 

through negotiations at various levels in 
the organizational structure. As these 
procedures are incorporated into the 
day-to-day operations of agencies, there 
could be a deciining role for the office 
over time. 

guide the mediation process. The rules 
also defined the issue and focused dis
cussion on particular aspects of chemi
cal usage. The Office of Dispute Reso
lution was responsible for logistical 
arrangements. 

From Feb. 5 through June 5, 1987, 
the parties held eight full-day sessions, 
concluding negotiations at a June 4-5 re
treat at which they developed and 
signed an agreement. 

The Result 

The wide-ranging agreement includes 
provisions that call on the department to 
protect public health, wildlife, and 
water and fisheries and to redirect its 
aerial herbicide spraying through 
changes in management activities. The 
agreement makes the director of the 
Minnesota Office of Dispute Resolution 
the chair of a Forest Herbicide Commit
tee that is to evaluate compliance with 
the agreement through 1993. All the 
parties agreed to make their best efforts 
to reach by 1993 important targets such 
as reducing by 50 percent the number of 
acres treated with aerial herbicides. 

In addition, the environmentalists 
agreed to redefine their petition to con
form with the agreement regarding the 
herbicide application program for grow
ing new conifers during the 1986-93 pe
riod. In tum, the department issued a 
record of decision that the 1986-1993 
program does not have the potential for 
Significant environmental effects, pro
vided the agreed-upon targets are met 
and other provisions of the agreement 
are accomplished. 



STATEWIDE OFfiCES-THE EXPERTS' VIEWS 
The development of statewide offices of 
mediation has benefitted from construc
tivE' advice and continuilll; encourage
ment from many quarters. Among the 

leading observers and proponents of 
statewide offices are Sanford M. Jaffe, 
director of the Center for Negotiation 
and Cmiflict Resolution, and Christine 

Carlson, a Kettering Fuundation pro
gram officer. Their views were ex
pressed in a recent interview with the 
FORUM. 

Q. What has been the significance of the role of the courts in the statewide 
offices of mediation? 

Carlson: It has varied from state to 
state. Obviously one of the factors is 
where the office is located within the 
structure of state government. Hawaii's 
office is located in the judiciary and the 
program has been shaped by that. The 
other three offices are not located in the 
cowts, but they inevitably developed re
lationships with the courts. In New Jer
sey, the courts turned to the office as a 
source of training and as a special mas
ter in some complex cases. In Massa
chusetts, the courts turned to the office 
as a consultant in how to set up a pro
gram in the courts. Inevitably, because 
the offices are becoming centers of in
formation and experience with dispute 
resolution, they are going to be posi
tioned to assist the courts as courts be-

come more interested in using dispute 
resolution. 

Jaffe: If you look at what has happened 
in dispute resolution over the 5-6 years, . 
a great deal of dispute resolution activ
ity has been in the courts. It is not sur
prising tha,t the state offices would begin 
to develop connections with the court 
system as part of their general evolu
tion. As coutis have become more anx
ious to use the range of dispute resolu
tion processes, they need resources to 
deal with the complex cases they want 
dispute resolution processes such as me
diation to playa role in. The state of
fices can play a very important 1'Oie in 
being that kind of resource. 

By working with the state court sys-

terns, the state offices garner an addi
tional degree of legitimacy and credibil
ity. This is particularly important in the 
beginning stages of any social experi
ment and change. This legitimacy helps 
the offices in dealing with other constit
uencies within the state, the executive 
and legislative branches and the broader 
community. 

The next stage will be to look at dis
pute resolution not just in the courts, 
but as an overall system for resolving 
conflict and solving problems within 
each state. The relationship between the 
state offices and the r.ourts in that con
text becomes an integral part of a sys
tem-wide approach to resolving 
disputes. 

Q. What are the chances of other states replicating the models developed by the 
statewide offices of mediation offices supported by the Institute? 

Carlson: Overall, I think the chances 
are very good that states in one way or 
another will take up this idea of provid
ing some state leadechip and assistance 
for resolving disputes involving govern
ment. Part of that is because the inter
esting conflict resolution is so high. The 
approaches will be tailored to the partic
ular state. 

Two of the most impOliant considera
tions are where the offices are located in 
the state government structure and the 
skills of the people initiating the activ
ity. Some offices are better positioned 
in terms of being able to interact with 
the various agencies of state government 
and the various branches. Part of that is 
related to the role the agency plays, that 
is, whether it is seen as an initiator and 
innovator; whether it is a line agency 
or agency reporting directly to the 
governor. 

Jaffe: I believe that state offices are 
worth replicating and will be replicated 
in other states in the coming years. 
They appear to me to offer a good j:.rod
uct that is replicable. The challenge will 
be informing the public of the product 
and lending technical assistance to help 
replicate the offices in new states. 

You need a good model that is replic
able. I believe that the state offices are 
a good product. We'll be in a better po
sition to test my intuitive judgment on 
this point when the assessment that in
stitute is conducting is completed. The 
evaluation will not provide absolute 
measures of success or failure, but it 
should help identify common elements 
in the state offices that can be repli
cated, even while recognizing that each 
state will be different. The four NIDR 
offices are in some ways quite different. 
I do think there are common elements. 

One is that each state office has as its 
fundamental operational goal the provi
sion of dispute resolution services to the 
state and the public. Another is the edu
cational role each office has undertaken 
to get people to understand the role of 
these processes. Both of these are im
portant elements and replicable while 
preserving state-by-state diversity. 

You need to inform the public of the 
product and provide technical assistance 
to help replicate these offices. The step 
from having knowledge and a need to 
actually structuring a project that ad
dresses the needs is a difficult one. As
sistance from persons familiar with 
these operations can help. 
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Q. What role has private funding played in creating and maintaining these offices? 
Is it a necessary element of these models in the future? 

Carlson: Private funding has provided 
opportunities for both acquainting and 
involving a broader spectrum of non
government as well as government 
agencies in experimenting with these ap
proaches to solving problems. I am par
ticularly impressed with the develop
ment of the Public Mediation Fund 
created by the Boston Community Foun
dation in conjunction with the Massa
chusetts Mediation Service as a model 
other states and foundations should look 
to. The field of dispute resolution as 
applied to public policy issues is very 
new and there is much to be learned. 
Private funds are needed to allow for 
innovation. 

When a field is new, it is very impor
tant and useful to have support from 
both government and non-government 
sectors. Such funding and support indi
cates that it ~sn't just government that is 

interested in these new approaches, but 
that there is broader interest in using 
these processes for resolving public pol
icy problems. It helps make the idea of 
dispute resolution both legitimate and 
credible. 

Is public funding necessary for these 
models? It is important to think about 
the kind of funding to get an office 
started and the funding that is needed to 
sustain it over time. Some issues these 
state offices will be addressing will be 
primarily related to the way government 
functions and are appropriately sup
ported by public funds. My sense is that 
in the foreseeable future, the expansion 
of the field will involve trying to estab
lish some mediating function between 
government and the public and between 
government and the private sector. 
Shared funding and support of new ap
proaches makes them more legitimate. 

Private funds should continue to support 
innovation and permit people who 
would not otherwise be able to use these 
approaches to participate. Private funds 
are needed to support innovation. Pri
vate support is most likely to be avail
able for extending dispute resolution 
into new issue areas or making possible 
participation by those who cannot 
otherwise. 

Jaffe: Private funding played a key role 
in helping start the state offices. With
out private funds it is unlikely that any 
of these offices would have gotten 
started. Private funds were important to 
help make the case with public officials 
that these were experiments that should 
be tried. 

In the future private funders will con
tinue to playa key role in getting of
fices started. It may not, and probably 

MEDIATING NEW JERSEY'S EMERGENCY SERVICES 

The Problem 
In 1986, the federal government, upset 
about New Jersey's divided system of 
emergency medical services, said it 
would no longer reimburse the state for 
emergency transport bills it pays 
through Medicare and Medicaid pro
grams. At stake was about $20 million a 
year. The federal government objected 
to the tradition-bound fragmentation of 
effort between volunteer ambulance 
crews and professional paramedics in 
handling emergency medical services. 

When volunteer ambulance crews re
spond to distress calls, they are re
stricted to providing basic life support 
such as administering CPR and oxygen, 
bandaging wounds, and splinting frac
tures. In turn, hospital-based paramedics 
are limited to providing advanced life 
support such as administrating intrave
nous lines, drug therapy and specialized 
techniques. The volunteer crews are al
lowed to transport patients to hospital. 
Paramedics ride with patients in the vol
unteers' ambulances. 
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In the past conflict and competition 
among volunteer ambulance services, 
hospital-based paramedics, state and lo
cal agencies, health care institutions and 
consumer organizations have prevented 
New Jersey from implementing a com
prehensive, coordinated, statewide 
emergency medical services system. But 
the federal threat to end its $20 million 
in reimbursement prompted change. 

In September, 1986, Gov. Thomas H. 
Kean created the Governor's Council on 
Emergency Medical Services to recom
mend overall policy a\.ld a state plan that 
would meet the state's needs and federal 
guidelines. In November, the council 
asked the New Jersey Center for public 
Dispute Resolution (CPDR), a part of 
the state's Department of the Public Ad
vocate, to provide dispute resolution 
services in helping it develop these rec
ommendations. After an initial assess
ment, the center, which is the state's of
fice of mediation, agreed. 

The Process 
The center staff and the council's lead
ership first evaluated the various dispute 
settlement processes that could be useful 
in forging recommendations. With the 
council kept informed, the center re
tained mediation consultants, Interaction 
Associates, Inc., of Cambridge, Massa
chusetts, to assist in developing the 
most useful process. The consultants 
and the center's staff devised a collabo
rative problem-solving process as a form 
of mediated negotiation whereby all pol
icy recommendations would be adopted 
by consensus of the council. 

Subcommittees were created to de
velop recommendations on a range of 
important matters such as training, staff 
response time, data, reporting and qual
ity assurance, communications, and the 
structure and design of the state's emer
gency medical services system. Initially, 
Interaction Associates led monthly nego
tiations, a job now filled by center staff 
which all along has guided subcommit
tee meetings. 
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should not require the same amount of 
resources as in the first four offices. But 
it may require a small amount to pro
vide the glue to get things started. Ex
perimental and innovative projects state 
offices may want to undertake may still 
need some private support. Those ef
forts remain difficult to fund completely 
from public sources. Finally, and per
haps most important, private funding 
helps to preserve the neutrality and 
credibility of these offices. Complete 
dependence on state funds may present 
problems. The experience to date shows 
that the state is often a key party in the 
kinds of pubJ.ic policy disputes these of
fices have h~ndled. I think it's impor
tant for these offices to tely on a bal
anced mix of public and private support. 

~aa. 

The Results 

In April, 1987, the council gave Gov. 
Kean an interim report, reached through 
consensus, that recommended that all 
emergency medical services personnel 
must meet certain basic training stan
dards. Those personnel include dispatch
ers, police, firemen, ambulance drivers, 
and rescue workes. The council agreed 
that all volunteers in the system should 
be trained to qualify as emergency med
ical technicians. Only some do now. 

Other council recommendations call 
for uniform standards for equipment on 
ambulances, minimum response times 
by ambulance squads, and a coordinated 
system to review all levels of emer
gency medical service. 

The council now is in the midst of 
the second phase of negotiations with 
more changes expected that could help 
provide greater coordination and effi
ciency to the emergency medical sys
tem. The center is helping the council in 
developing a process to obtain increased 
public comment on all proposed' 

= , 
Experiments in Statewide Offices of Mediation 
continued from page 3 

Wisconsin's approach differed from 
the other states with Institute-funded pi
lot projects. There, rather than create a 
separate office or hire new staff, How
ard Bellman, the state's Secretary of La
bor, Industry and Human Relations, 
chaired an informal screening panel 
composed of two other members of the 
governor's cabinet to determine whether 
dispute resolution techniques might use
fully be applied in certain controversies. 
In 1985, through Bellman's interven
tion, two major statewide disputes be
tween the Department of Natural Re
sources and Indian tribes over fish and 
game regulations were mediated. When 
the governor's office changed hands in 
1987, though, and Bellman was re
placed, the Wisconsin dispute resolution 
effort dissipated. The Wisconsin ap
proach indicates the difficulties of im-

changes. Meanwhile, the federal gov
ernment and the state are discussing the 
threatened withdrawal of reimburse
ments in light of changed regulations re
cently issued by the U. S. Department 
of Health and Human Services. 

For the Bergen Record, one of New 
Jersey's leading newspapers, mediation 
in this public policy case played a vital 
role. It said, "Over the past year, the 
Governor's Council on Emergency Ser
vices has been meeting to find a solu
tion that would satisfy Washington and 
still provide an active role for volunteer 
ambulance corps. These discussions 
could have bogged down in petty rival
ries and competition. Instead, coopera
tion has prevailed." Affected parties 
"wisely called in a third party-the 
Center for Dispute Resolution in the Of
fice of the Public Advocate-to act as 
intermediary. The mediator, Thomas 
Fee, helped bridge the gap in communi
cation and guide the council toward a 
consensus. This is how government 
works when it works well." 

plementing a state-wide dispute resolu
tion through the personal efforts of one 
individual, no matter how highly placed 
that person might be. 

Achievements and lessons 
learned 

In choosing among the applications sub
mitted by interested states, the Institute 
sought guarantees of official support 
(especially matching funds), indications 
of a readiness to move quickly, and a 
multi-issue focus. From what four of the 
states have accomplished thus far, it ap
pears that the Institute chose wisely. It 
is no small accomplishment to win po
litical support for such experimental ef
forts, gain approval for matching alloca
tions, select senior staff, develop 
constructive relationships with the courts 
and various administrative agencies, and 
achieve actual case results in two or 
three years. Moreover, it appears that 
the state offices in Massachusetts, New 
Jersey, Minnesota and Hawaii have suc
ceeded in winning long-term state fund
ing commitments. 

The volume of case work has been 
surprisingly high. For example, during 
the past year in Massachusetts, 26 pub
lic disputes involving a wide range of 
subject matter were handled by the state 
office. The positive impacts of the set
tled cases have also been considerable. 
For example, in New Jersey the settle
ment of a complex case involving a re
gional sewage and waste treatment sys
tem with 37 municipalities directly led 
to a saving of $50 million in construc
tion costs and indirectly to a decision by 
Campbell Soup Company to remain in 
New Jersey's most economically de
pressed city, Camden, and invest more 
than $75 million to build new headquar
ters and upgrade its Camden plant. 

The success of several of the state of
fices has been in part due to the realiza
tion that mediation and other forms of 
dispute resolution are best institutional
ized through an almost invisible, be
hind-the-scenes, set of interactions 
among policymakers, state officials and 
various disputants. When public offi
cials are able to announce a constructive 
solution to a difficult controversy, they 
are more inclined to try mediation a sec
ond time. The state office directors have 
aU opted for this behind-the-scenes ap
proach, and have spent a great deal of 
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time consulting with state officials who 
want advice on how best to handle diffi
cult disputes. This approach has helped 
to build good working relationships 
which, in turn, have enhanced the repu
tation of the mediation offices within 
state government. While the public in 
each of the states may as yet have al
most no inkling of what has been ac
complished thus far, the prospects for 
institutionalization have been boosted by 
this strategy. 

The interest in the offices shown by 
the state judiciaries has surprised some 
and helped legitimize the work of the 
ofllces. The state offices were initially 
aimed at dealing with disputes under the 
auspices of the executive branch. partic
ularly administrative agencies. The state 
courts. though. have shown enormous 
initiative in identifying and adopting al
ternative dispute resolution techniques 
and strategies. New Jersey, Hawaii, and 
Massachusetts have keyed portions of 
their state office functions to cases and 
activities suggested by the judiciary. 

Most recently, the state offices have 
begun to build public awareness and ac
ceptance of dispute resolution through 
training sessions and conferences. In 
Minnesota, Governor Rudy Perprich re
cently announced a statewide "dispute 
resolution week" that was suggested 
and coordinated by the state office. 
While these activities require much 
work by office staff, they can be impor
tant in raiSing consciousness and may 
payoff in referrals and requests for as
sistance. Each of the state offices has 
made a commitment to continue its 
training activities and other forms of 
public education. 

As other states contemplate creating 
their own state offices, the challenges 
encountered by the first five states 
should be given careful consideration. 

Resistance from Agencies 

A vexing but not surprising problem has 
been resistance to the idea of state of
fices of mediation from inside the exec
utive branch. particularly from adminis
trative agencies concerned about their 
authority. A number of key officials in 
each state have been antagonistic to the 
idea of "turning over" highly visible 
policy, siting, or other kinds of disputes 
to "outsiders." Some believe it is their 
responsibility to resolve disputes using 
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traditional means and view the entry of 
a mediator as an admission of failure on 
their part. 

Of course, some state officials mis
takenly assume that mediation is the 
same as binding arbitration. and that the 
disputants. including the ci11ef execu
tive, will be forced to "give up con
trol" if dispute resolution procedures 
are employed. Only with great care and 
persistence have the heads of the state 
offices (and their advisory boards) been 
able to convince the doomsayers that the 
use of informal dispute resolution mech
anisms involves neither admission of 
failure nor a loss of statutory authority. 

Mediation Services 

Another function of these offices in
volves the identification of acceptable 
neutrals to serve as mediators or facilita
tors. The notion of prescreening in-state 
professionals for the purpose of creating 
a roster of dispute resolvers has proven 
very difficult. While none of the state 
offices has wanted to take responsibility 
for any kind of de facto certification. 
each office has put together informal 
lists of experienced public dispute me
diators. The office directors agree that 
they must be ready with appropriate 
suggestions when the court asks for spe
cial master nominees or regulatory agen
cies seek a nominee. In Hawaii. the 
state office held special training sessions 
for carefully selected public dispute me
diators and developed an expedited case 
entry system which is now being tested. 

An important premise so far guiding 
each of the state offices is that the of
fices themselves will not normally serve 
as mediators in most of the cases re
ferred to them. Instead, they have tried 
to match disputants with appropriate dis
pute resolvers private practice. Ulti
mately. the parties themselves must feel 
completely comfortable with the neutral 
they select; the state offices, while pre
pared to make suggestions, have tried to 
avoid any implied certification or the 
appearance that they are forcing pmticu
lar practitioners on anyone. 

Funding and Payment for Services 

Funding persists as a central concern for 
these offices, even as several state gov
ernments have moved to pick up their 
annual operating costs. Each state office 
has created a pool of funds that can be 

used to cover the costs associated with 
specific mediation efforts. One break
through came when the Massachusetts 
Mediation Service received a grant from 
a Boston-area foundation to put funds 
aside to create such a resource pool. 
The fund's primary focus is support in 
public policy disputes of importance to 
lower-income residents in the city of 
Boston, but it can be expanded by con
tributions from other sources to serve 
other groups or issues. This may lead 
other funders to create targeted resource 
pools. 

Several of the state offices have just 
reached the point of charging at least a 
nominal amount for some of the ser
vices they provide. This is tricky. The 
offices do not want to impose costs of 
those least able to pay. and sliding fee 
schedules are hard to construct. More
over, agencies of government are not in 
the habit of charging for their services 
and state and federal labor mediation of
fices have historically not charged for 
mediation services. On the other hand. 
as in-state groups and other agencies 
seek additional training and advice from 
the state offices, they have indicated a 
willingness to pay at least a modest 
amount for such services. 

Finally, the rate at which professional 
mediators should be paid has been an is
sue each office has grappled with. The 
offices in general have sought to use the 
highest quality mediators with experi
ence in public disputes. While one state 
has tried to set a standard fee range 
from $350 to $500 a day, another state 
handles this on a case-by-case basis. Es
tablishing a going rate can be a difficult 
task in the public disputes area work. 
Some believe setting a standard fee 
might eliminale from the mediator pool 
some of the most experienced profes
sionals whose per diem rates can be 
much higher. 

The Future 
One forecast in 1985 was that the state 
office "fad" would die out as soon as 
the initial round of lnstitute grants was 
spent. Others suggested that the offices 
quickly would take hold in the initial 
states and many other states soon would 
follow suit. The experience to date sug
gests both of these predictions were 
wrong. Instead, the offices have moved 
at a deliberate pace in experimenting 



with various roles, building momentum 
through successful case work, and insti
tutionalizing their functions. They have 
done so with quiet but savvy political 
and institution-building strategies. 

It is possible over the next few years 
that as many as ten more states will 
adopt dispute resolution programs
whether by statute or informally. Cali
fornia, for instance, is once again con
sidering legislation that would create an 
office to advise local governments on 
how to proceed with mediation when 
disputes arise. This bill passed both 
houses during the last legislative ses
sion, but the governor vetoed it. The 
bill has been reintroduced. and its back
ers have made a special effort to explain 
the merits of the idea to the governor. 
The governor of Ohio has expressed in
terest in creating a state office of media
tion. Key agency heads in Maine. Ver
mont. Florida. Oregon, Washington and 
Virginia have indicated continuing inter
est in the state offices concept. 

As the Institute begins its formal as
sessment of the first round of state of
fices and as the state offices examine 
their own successes and failures more 
systematically. further evidence should 
become available that will make it eas
ier to assist interested states and forecast 
the future of state offices of mediation. 

NIDR NOTES 

Regulatory Negotiation at the 
State level 

The Institute soon will invite proposals 
from dispute resolution practitioners and 
government officials who seek to test 
the uses of regulatory negotiation at the 
state level. 

Regulatory negotiation is a relatively 
new adaptation of dispute resolution 
methods to government agency rulemak
ing. In a regulatory negotiation. all par
ties affected by a rule are called to a 
bargaining table where a facilitator or 
mediator helps them to seek agreement 
on the terms of a rule beJ(JI'e an agency 
issues it. The purpose is to avoid the 
delay, litigation, and acrimony some
times associated with the current rllle
making process. 

In recent years several federal agen
cies, including the Environmental Pro
tection Agency and the Federal Aviation 
Administration. have used regulatory 
negotiations successfully in controversial 
rlilemaking cases. To help examine and 
promote this developing process, the In
stitute has subsidized costs in several 
federal negotiations where some parties 
could not pay for shared expenses. 

Now the !nstitute wants to expand to 
the state level its public policy program 
of testing, demonstrating and document
ing a limited number of regulatory ne
gotiation demonstration projects. So far. 
few states have experimented with regu
latory negotiation. or negotiated rule
making as it sometimes is called. One 
state that will is New Mexico. 

New Mexico Storage Tanks 

The Institute recently awarded $5,000 to 
help develop rules governing the state's 
11,000 underground petroleum storage 
tanks. It is estimated that as many as 30 
percent of New Mexico's underground 
storage tanks leak, a serious health 
threat in a state that relies heavily on 
groundwater for personal usc. 

"Besides wanting to help New Mex
ico deal with the storage tank problem, 
our purpose in awarding the funds is to 
test how government. industry, environ
mentalists and citizen groups can work 
at the slate level in fashioning regula
tions controlling vital parts of their 
lives." according to Madeleine Crohn, 
the Institute's president. 

The Institute's grant goes to Western 
Network, a Santa Fe-based mediation 
firm. The funds will be used to increase 
public participation in producing the 
new storage tank regulations. 

Western Network will assist represen
tatives from environmental, citizen, 
government and industry groups and the 
state's Environmental Improvement Di
vision (ElD) in negotiating the regula
tions that will apply to the storage 
tanks. The regulations that emerge from 
this process will be adopted by the 
state's Environmental Improvement 
Board along lines mandated by the New 
Mexico legislature during its most re
cent session. 

The Institute also has funded Western 
Network to assist in a regulatory negoti
ation involving groundwater standards in 
Arizona. 

In 1988, the Institute will issue an an
nouncement with guidelines on support 
for state-level regulatory negotiation 
projects. For further information and 
copies of the announcement, please 
write the Institute. 

Recent Institute Grants 

Conflict Clinic, Inc., George Mason 
University, Fairfax, Virginia: a $25,000 
grant to provide third-year support for 
intervention in conflicts of public inter
est and for study of the processes used 
through a "teaching hospital" method. 

The Institute for Environmental Nego
tiation, Charlottesville, Virginia: a 
$5,000 grant to support a mediation proc
ess for resolution of a conflict over his
toric preservation in Atlanta. 

University of Florida Dispute Resolu
tion Center, Gainesville, Florida: a 
$10,110 grant to cosponsor with the 
Florida Supreme Court a national work
shop on mediation standards for court
authorized dispute resolution programs. 

Mediation Network of North Caro
lina, Durham, North Carolina: A $6,400 
grant to support creation of a regional 
resource center for community media
tion programs. 

IN TH E PROCESS: 
Resources for the field 
iii 

PUBLICATIONS 

Breaking the Impasse: Consensual Ap
proaches to Resolving Public Disputes, 
by Lawrence Susskind and Jeffrey 
Cruikshank of the MIT -Harvard Public 
Disputes Program (Basic Books, Inc., 
New York, 1987, pp. 276, $19.95)'Pos
its that conventional ways of handling 
public disputes no longer work. Accord
ing to the authors, political compromise, 
litigation, elections, referendums and 
administrative processes have been un
able to break the impasse in growing 
numbers of public disputes. The book 
draws on various cases over the past 15 
years in which negotiated approaches 
were used to resolve politically charged 
public disputes. It presents a set of con
senSUS-building strategies aimed at pro
ducing agreements that are less costly 
and more satisfying to those involved. 
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The New York University Press, (17 
Washington Sq. South, New York, NY 
10012) has recently published The Poli
tics of Environmental Mediation, by 
Douglas Amy (1987, 255 pp.), and 
Conflict Management and Problem Solv
ing: Interpersonal to International Ap
plications, edited by Dennis Sandole 
(1987,320 pp.) ... 

Alternative Dispute Resolution: An ADR 
Primer by Beth Paulson and Frank E.A. 
Sander (ABA Standing Committee on 
Dispute Resolution 1800 M St., N.W. 
Suite 200-S, Washington D.C. 20036, 
1987, 36 pp. $2.50) is a pamphlet de
signed to answer some basic questions 
posed by lawyers and judges about 
ADR ... 

Neighborhood Justice ill Capitalist Soci
ety: The Expansion of the Informal State 
by Richard Hofrichter (Greenwood Press 
Inc., 88 Post Road West, Box 50007, 
Westport CT 06881, 1987) argues from 
a Marxist perspective that community 
dispute resolution should be viewed not 
simply as an alternative to the courts, 
but more fundamentally as an unstable 
alternative to politics and community or
ganization in general . . . 

Labor Arbitration: The Strategy of Per
suasion, by Norman A. Brand (Practis
ing Law Institute, 810 Seventh Ave., 
New York, NY 10019, 1987, 499 pp. 
$75.00) is a guide for advocates on how 

. to prepare and present cases in labor ar
bitration ... 

Commercial Dispute Resolution: A Re
SOllrce Guide features an annotated cata-
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logue of publications and media prod
ucts available through the American 
Arbitration Association. For informa
tion, contact the AAA, 140 West 51st 
St., New York, NY 10020-1203 ... 

NEWSLETTERS, JOURNALS 
AND ARTICLES 

Resolve, the Conservation Foundation's 
newsletter, will be back in publication 
in early 1988. The focus in the upcom
ing issue will be on the Institute's state
wide offices of mediation and on in
stitutionalizing state level support for 
mediating public disputes. For more in
formation, write The Program on Envi
ronmental Dispute Resolution, The Con
servation Foundation, 1250 24th St. 
N.W., Washington D.C. 20037 ... 

The October, 1987 issue of the 
COPRED Peace Chronicle, a bimonthly 
newsletter for members of the Consor
tium on Peace Research, Education and 
DeVelopment, focuses on the variGus 
dispute resolution programs now housed 
at George Mason University, including 
COPRED, the National Conference on 
Peacemaking and Connict Resolution, 
the Conflict Clinic and the Center for 
the Analysis and Resolution of Conflict. 
For more information, contact 
COPREDICARC, George Mason Uni
versity, 4400 University Dr., Fairfax, 
VA 22030 ... 

The Fourth R is the newsletter of the 
National Association for Mediation in 
Education, which promotes the teaching 
of conflict resolution skills in schools. 

Its Fall, 1987 issue features a report of 
NAME's 3rd conference. NAME also 
makes available the Annotated Bibliog
raphy for Teaching Conflict Resolution 
in Schools with over 120 entries. For in
formation write, NAME, % Mediation 
Project, 139 Whitmore, UMass, Am
herst, MA 01003 . . . 

Update, the newsletter of the Program 
on Conflict Resolution of the University 
of Hawaii, reports on the projects the 
program is undertaking. For informa
tion, write, PCR, University of Hawaii 
at Manoa, 2424 Maile Way, Porteus 
107, Honolulu, HI 96822 ... 

Tlte Natural Resources Journal recently 
published a special issue titled "Envi
ronmental Dispute Resolution" with ar
ticles on mediation of water disputes, 
toxic cleanup disputes and others. For 
information, write to the UNM School 
of Law, 1117 Stanford NE, Albuquer
que, NM 87131 ... 

MEDIA 

Resolving Disputes Without Going Into 
Court, is a series of six 30-minute color 
videos intended for classroom use fea
turing interviews with prominent labor 
arbitrators such as Ra'r>h Seward, Ar
thur Stark, Eric Schmertz, Walter Gel
hom and George Nicolau. For more in
formation, write Dr. Clara Friedman, 
200 Central Park South, New York, 
N.Y. 10019. 
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