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defined as fol lows:

A.

|. Definitions ; |

For purposes of this program, the following terms are

Alcoholism/Alcohol Abuse =-"A treatable

disorder/disease characterized by repeated episocdes of
excessive drinking which interferes with an employee's
health, social adjustment and work performance.

Community Resources - Agencies and individual
practitioners available to provide professional
services to FBl employees referred to them by the
Employee Assistance Program (EAP). These agencies and
individual practitioners include but are not limited
to: hospitals and other inpatient treatment
facilities, mental health clinics, counseling centers,
marriage counselors, psychologists, social workers,
psychiatrists, financial counseling services and
attorneys.

Drug Abuse - A treatable disorder/health problem
characterized by a pattern of repeated episodes of drug
use which interferes with an employee’'s :health, social
adjustment and work performance.

Drug Deterrence Program (DDP) - A comprehensive
program, within the FBl, which is consistent with the
President’'s Drug-Free Federal Workplace initiative,
consisting of: urinalysis testing for drugs of abuse,
referral to the EAP for counseling and rehabilitation,
employee education and supervisory training about drug
abuse issues.

Emotional /Behavioral /Mental Health Problem - A wide
range of personal probiems either of which may be
characterized by feelings of distress and/or impairment
of an employee's health, social adjustment, work

per formance and psychological well-being.

itlegal Drug - A contreolled substance as defined by
section 802(a) of the Controlled Substances Act,

Title 21, United States Code (U.S.C.), the possession
of which is unlawfu!.This does not include the use of a
control led substance pursuant to a valid prescription
or other uses authorized by law.

Management Official - An employee required or
authorized by the FBI! to formulate, determine,
interpret, or influence the policies of the FBI.



sSupervisor - An employee required or authorized by

the FB| to direct or assign work to other emplioyees and
who, through observation and the exercjise of ‘
independent judgement, is able to evaluate their
performance.

Employee Assistance Counsel!ing - Confidential
counseiing by FBl Headquairters EAP staff, Fieid
Coordinators, or other duly authorized individuals,
which may include, but Is not limited to, basic
short-term counseling and referra! services for
employees with personal problems that adverseiy affect
their work performance.

Sel f-Referral - The voluntary request for confidential
EAP assistance by an employee who is, or has a family
member who is experiencing a life problem which may
have a negative -impact on their job performance.

Supervisory Referral - The referral of an emplioyee to
the EAP by a supervisor as a result of recognized
deteriorating job performance or conduct problem.




It . Background

Public Law 91-616, Title 42, U.S.C., Section 4551, the
Comprehensive Alcohol Abuse and Alcohoiism Prevention, Treatment
and Rehabilitation Act of 1970, and Public Law 92-255, Titie 21,
U.S$.C., Section 1180, the Drug Abuse Office and Treatment Act of
1972, require Federali agencies to deveiop and maintain
appropriate prevention, treatment and rehabilitation programs and
services for Federal civilian employees with alcohol or drug
abuse probiems. Public Law 83-282, Title 45, U.S.C., Section
4551, enacted 5/14/74, amended both acts and brings the
confidentiality requirements of each into conformity with the
other. ©On 7/1/75, the Department of Heaith, Education and
Wel fare (now the Department of Health and Human Services) issued
reguiations impiementing the confidentiality provisions of Public
Law 93-282, Title 42, Code of Federal Reguiations (CFR), Part 2,
as amended 6/8/87 (Appendix D herein).

The Office of Personnel Management’'s (OPM) policies and
guidelines for employee substance abuse programs are contained in
the Federal Pérsonnel Manual (FPM), Subchapter 792-5, FPM
Supplement 782-2, and FPM Letters 782-8, dated 8/25/77, 782-10,
dated §/7/80, and 782-11, dated 5/8/80. Guidelines for broader
Employee Counseling Services Programs are contained in FPM
Letters 7982-9, dated 5/23/79, and 792-12, dated 5/20/80. This
guidance from OPM permits agencies to integrate their alcoholism
and drug abuse programs inhto a broader system dealing with a wide
range of medical, behavioral and emotional problems which can
adversely affect work performance. in 1979, Publi¢c Laws 96-180
and 96-181 amended Public Laws 91-616 and 92-255 respectively.
These amendments expanded coverage even further and authorized
agencies to extend, to the extent feasible, alcohol and drug
program services to the families of employees with alcohol &and
drug abuse problems, and to the employees’ family member(s) with
alcohol and drug problems.

in 1981, the FB! impiemented a Bureau-wide alcoholism
program. The purpose of this program is to motivate employees
in need of assistance to accept early counseling in order to
assist them in regaining their productivity; to minimize
absenteeism, sick leave and grievances; to reduce the need for
disciplinary action; and to improve employee moraie. The
Alcoholism Program is detailed in the Manual of Administrative

Operations and Procedures (MAOP), Part |, Section 15-3,
"Alcoholism or Alccho!l Abuse - Prevention, Treatment and
Rehabilijtation." This MAOP section notified empioyees of the

establishment of the field office position of Alcohoiism Program
Coordinator (APC). The MAOP details the APC’'s responsibilities,
notifies employees of the means by which they can avail
themselves of APC counseling and details the confidential nature
of employee alcoho!l abuse information and records.
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Executive Order (EO) 12584, (Appendix A herein),
captioned, "Drug-Free Federal Workplace," was signed by the
President on 8/15/86 and reaquires the head of each executive
agency to develop a plan for achieving a drug-free workplace.
The EO mandates employee drug abuse education, supervisory
training and the use of EAPs to assist those using or abusing
drugs. On 10/27/86, Public Law 99-570, the Comprehensive Drug
Abuse and Treatment Act of 1886, Title 21, U.S.C., Section 801
Note, was signed and reiterated congressiocnal concern about the

prevention of illegal drug use and the treatment of Federal

emp loyees who use drugs. OPM addressed EAP legal issues in FPM
Letter 792-16, dated 11/28/86, and 792-17, dated 3/9/87 (Appendix
B and C herein). FPM Letter 792-16 made clear that EO 12564
reqgquires the FBIl to maintain an EAP.

i, Purpose

The purpose of the EAP, within the FBI, is to provide
basic, short-term counseling and referral services to all
employees with personal problems that adversely affect their work
per formance. This program is in keeping with efforts by the
Federal government to eliminate illegal drug use by its empicyees
and to offer an opportunity for those affected to seek
rehabilitative assistance. The present EAP has evolved from the
Alcoho!lism Program and represents an expansion of coverage to
include not only alcoholism and alcohol abuse but aiso drug abuse
ard a broad range of medical and behavicral problems, to include
medical, emotional, financial, marital and other family
difficulties.

IV. Objective

The FB! recognizes that alcohol, drug and other
personal problems of its employees can and do adversely affect
job performance at all levels of responsibility. OQOur employees
have always been our most valuable resource and their welfare and
the overall welfare of the organization are viewed as
synonymous.  When employee problems go unaddressed or are handled
inappropriately, the loss to the FBI in terms of economic and
human suffering, is incalculabile. -

Studies estimate that as much as five percent of our
nation’'s adults suffer from alcoholism, another two percent from
drug abuse, and thirteen percent from a variety of other
emotional/behavioral problems. This suggests that approximately
twenty percent of the work force can be characterized as
preoccupied with personal problems and significantly iess
productive than the average worker. Furthermore, these employees
account for an inordinate amount of absenteeism, tardiness,
accidents (automobilie and others), administracive inquiries,

disciplinary actions, health care benefit utilization, security'
violations, resignations, dismissals, early retirements and

conflicts with co-workers., The overall impact on the
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organization is impaired efficiency, unfavorable public retations
and lowered morale.

Bureau employees have a right to a safe and secure
workplace, and all American citizens, who depend on the FB| for
their safety and security, have a rightful expectation to a
reliable and efficient delivery of law enforcement services.
Because of our unique responsibilities as an investigative
organization, there can be no relaxation of FBI standards of
conduct. FBIl policy continues to rest on MAOP, Part |, Section
1-2, which states, in part, that "employees should never cause
themsel!ves to be mentally or physicaliy unfit for duty." In
addition, the use of illegal drugs by FB! employees, whether on
or off the job, cannot be tolerated.

The objective of the EAP is to reaffirm the FBIl's
commitment to the welfare of its employees while maintaining its
standards of conduct and dedication to the accomplishment of its

missions. It is not the purpose of this program to unnecessarily
interfere in any manner with an employee’'s private |ife or to
attempt to influence his or her personal decisions away from the
workplace. However, the FBIl is concerned with its employees’

personal behavior and decision making, when their actions
interfere with the efficient and safe performance of assigned
duties, discredit the reputation of the organization, or
adversely affect other employees. The EAP is a supervisory
alternative/supplement and emphasizes the offering of
rehabllitative help to employees through referral to appropriate
community resources. It is not a discipl!inary program, nor
conversely, a haven for probiem empltoyees, and it does not
reptace existing disciplinary policies and practices.

V. Statement Of Policy
it is the policy of the FBI to provide confidential,

short-~term counseling and referral assistance to employees who
have personal problems that adversely affect their job

per formance and health., Ordinarily, an employee will overcome
personal |ife problems independently and there may be little or
no effect on job performance. |f the employee cannot resolve

such problems alone, traditional supervisory practices may serve
as the needed motivation or guidance necessary to return the
employee’'s job performance to an acceptabie level. In some
cases, however, neither the efforts of the empioyee nor the
supervisor are effective at resolving the employee's problems and
unsatisfactory job performance persists. The EAP will be
available to dea! with such persistent emplioyee problems within
the following framework: ,
A, The FB| recognizes that aimost any human problem is
treatable if identified early and provided referral is made to
the appropriate community resource for care. These probilems
include but are not Iimited to: alccholism, drug abuse, physical
illness, mental or emotional distress, marital and family
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probiems, financial and legal concerns,

B. For the purposes of this policy, alcoholism is a
preventable and treatable disease in which the employee's job
performance Sah be impaired as a direct consequence of the abuse
of alcohol.

C. With regard to drug abuse, the FBl recognizes that
this is a treatable health problem and employees with this
problem will receive the same offer of assistance as that
extended to employees having any other illiness or health problem.
However, the Bureau cannot condone employee drug activity which
is contrary to law. When illiegal drug use is involved, an
individual ‘s participation in the EAP wiil not preclude the
Bureayu from taking appropriate disciplinary/administrative action
against the emplioyee for his or her use of illegal drugs, except
as provided herein for voluntary referrals. Disciplinary action
in accordance with EO 12564 can be initiated and could include
the full range of disciplinary/administrative actions up to and
including dismissal.

D. When supervisors have good reason to believe that
an employee‘'s problem also involves criminal conduct directed
toward or potentially harmful to the person or property of
others, this information should be repcorted to the appropriate
authority in accordance with existing policy set out in the

MAOP, Part |, Section 1-4, entitled, "lllegal Activities" and
Part |, Section 13, entitled, "Disciplinary Matters."

; E. The EAP is not bound to extend assistance to an
jndividual who persists in conduct that is contrary to law,
openly discusses illegal activities, or plans or exhibits

behavior that would threaten either their own life or the |ives
of others.

F. Empicyees will not have their job security,
promotion opportunities or retirement eligibility jed¢pardized on
account of their request for referral assistance and
participation in the EAP.

G. Employees found to be using illegal drugs as a
result of urinalysis drug testing pursuant to the FBl‘'s DDP, or
who have otherwise been identified by management officials to be

using illegal drugs, shall be referred to the EAP. An employee's
decision to participate in the EAP when he or she has been
referred under these circumstances will be taken into
consideration by management officials and
disciplinary/acdministrative action will be decided on a case-by-
case basis depending on al! mitigating factors and the totaiity
of the circumstances. Such considerations will include, but is

not |Iimited to, the sensitivity of the employee's position and
whether the employee’'s conduct has undermined the Bureau's
confidence in his/her trustworthiness. The intent of the EAP
policy is rehabilitative and not punitive. Management wi.ll make
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a reasonable effort to retain those employees who voluntarily
seek EAP assistance, even for drug abuse, and to restore them to
full productivity.

H. Information concerning individuals who participate
in the EAP is confidential and governed by Federal regulations
which impose criminal penalties for improper disclosure.

Records and EAP counselor's notes pertaining to an individual's
participation in this program are privileged and will not be
referred to or made a part of an employee's Official Personnel
Folder. The confidentiality of these records/information,
whether recorded or not, will be maintained in accordance with:
Title 42, CFR, Part 2 (Appendix D herein), the Privacy Act,

Title 5, U.S.C., Section 552a (1984), and all other relevant laws
and regulations.

I. Employees who decide to undergo a prescribed
program of treatment or rehabilitation which will require
absence from work will be granted sick leave as is the case with
any other health problem. If the individual has an insufficient
amount of accrued sick leave available, advanced sick leave,
annual leave, or leave-without-pay shall be granted for this
purpose in accordance with the Leave/Time and Attendance (T & A)
Manual. Administrative leave should be allowed when an employee
meets with an EAP Coordinator.

VI. Program Administration
A. Director

The Director is responsible for establishing the EAP
within the FBI in accordance with the authorities and
legislative guidance described herein. 1In this regard, he has
delegated to the Assistant Director, Administrative Services
Division the overall responsibility for administrative oversight
and management of the EAP.

B. Assistant Director, Administrative Services Division
(ASD)

The Assistant Director, ASD, is responsible for:

1) Providing guidance and support concerning policy
development and interpretation, procedural direction and
evaluation of the EAP; and

2) The administrative oversight of the Personnel
Section and supervision of the Personnel Officer.

C. Personnel Officer

The Personnel Officer is responsible for:




: 1) Program development, implementation and the
allocation of personnel resources consistent with program
manpower needs, the needs of the organization and current
personnel regulations;

2) The administration of the Personnel Section which
includes direct administrative control of the Health Care
Programs Unit;

3) Designating an EAP Administrator (EAA) to provide
for the implementation of the EAP;

4) Ensuring, through appropriate training and
orientation, that all FBI supervisory and management personne!
are aware of this policy and their individual responsibilities
within the program; ‘

5) Ensuring that all! individuals performing an EAP
function are provided with training and educational
opportunities consistent with the effective delivery of services
and the needs of the organization;

6) Providing training/familiarization for all EAP
personne! in matters pertaining to individual confidentiality and
allowing those individuals, within the scope of their employment,
to perform their EAP duties in accordance with the provisions of
Federal confidentiality regulations and law; and

7) Pubklicizing the EAP's services‘to all FBI
employees.

D. Chief, Health Care Programs Unit (HCPU)
The Chief of the HCPU is responsible for:

1) Maintaining direct supervisory authority over the
EAP and the EAA;

2) Planning for the budgetary needs of the program and
ensuring that these needs are met; and

3) Determining space, eqgquipment and other resource
needs that will be required to accomplish the goals establ ished
for the EAP.

E. Employee Assistance Program Administrator

-

The EAA will be assigned on a full-time basis and has
the iead role in providing technical expertise as well as direct
program administration, which will include planning,
organization, impiementation, supervision anrd training
responsibilities for the Bureau-wide program. In addition, the
EAA will be responsible for: :

- 10 -
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, ‘ 1) The technicail and administrative supervision of the
Headquarters EAP Coordinators; ,

2) Establishing field office EAP Coordinators and
providing them with technical supervision and assistance;

3) Overseeing the preparation and submission of annual
EAP statistical accompliishment repcrts to the OPM;

4) Providing consultation to management officials and
supervisory staff concerning organizational matters and
employees with behavioral problems. Organizationai matters are
not timited to administrative/coperational issues but also include
tha identification of occupational stressors unique to the FB!,
their impact on job-related empioyee problems and resolution
strategies;

5) Ensuring coordination of services between the EAP,
the Psychological Services Program and the Behavioral Science
Unit;

6) Ensuring that the policies and procedures set forth
in this manual and all supporting Federa! directives are
followed by al!l employees under his/her supervisiaon. This
Iincludes the adherence to confidentiality requirements and other
standards of ethical practice;

7) Providing for the design and implementation of a
training program for managers, supervisors and employees
concerning their roles within the program and publicizing the
services that are available;

8) WMaking recommendations to management officials and
supervisory staff concerning the continuing education
requirements necessary for EAP personnel;

9) Developing and maintaining a nationwide
listing/register of community rehabilitation and treatment
resources available for the referral of employees and/or their
family members in need of such assistance. This listing shall
include:

a) Name, address and telephone number;

by Types of services provided and educational
background/qualifications of service providers;

¢) Hours of operation, including emergency hours;
d) A contact person’s name and teilephone number;
e) Fee structure and insurance coverage;

f) Type of client population served;
g) Assessment/rating of services by participants

- 11 -
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L and/or EAP Coordinators; and
h) Other pertinent information;

10) Representing the FBI through liaison with
national, state and !ocal organizations which are public, private
and professionz!l on matters concerning EAPs; :

11) Conducting the necessary evaluation, research and
monitoring to ensure program effectiveness;

12) Providing counseling, assessment and referral
services to all empioyees referred by others or upon self-
referral; and

13) The coordination and follow=up of employee
rehabilitation through communication with community treatment
resources.

[The EAA should possess an in depth knowledge in one of
the human services fields. Ordinarily, this requirement would be
satisfied by a graduate degree in one ¢of the mental health
disciplines (e.g., counseling, clinicai psychology or social *
work) and/or by graduation from a four-year col lege or
University with a major in one of the behavioral sciences,
specialized training in counseling and five years of work

experience in a specialty field germane to the program. The EAA
must also have expertise in the areas of alcoholism and drug
abuse. In addition, a thorough knowledge of Bureau policies and

procedures is required in order to ensure that the EAP adheres to
existing organizational guidelines. The EAA should be required
to work toward and maintain current professional and addictions
treatment certifications/licenses and remain current in his/her
field by participation in continuing education copportunities and
if applicable, enroliment in an advanced graduate degree

program. ] .

F. Personne! in Charge of Field Offices and Regional
Support Centers '

Personnel! in charge of field offices and regional
support centers are responsible for:

1) Designating an individual to serve, on a full-time
or part-time basis, as an EAP Ccordinator;

2) Knowing the Federal confidentiality regulations
cited in this manual and ensuring that EAP Coordinators adhere to
these requirements and other standards of ethical practice;

3) Ensuring that EAP Coordinators are allowed

sufficient time, as part of their official duties, to effectively
implement the program; ’

- 12 -




v 4) Providing the necessary space, equipment and other
resource needs required to ensure individual confidentiality and
the accomplishment of program goals;

5) Ensuring that empioyees under their supervision in
need of EAP services are referred to the EAP Coordinator for
assistance;

6) Providing for the training of managers, supervisors
and employees concerning their roies within the Program and
publicizing the services that are available;

7) Allowing EAP Coordinators the opportunity to
participate in continuing education programs in order to maintain
their skilis and the knowledge base necessary for the effective
delivery of services.

G. Employee Assistance Program Coordinator
The EAP Coordinator is responsible for:

1) The implementation and operation of the EAP within
their local area (field/Headquarters); , .

2) Providing short term counseling and referral
services to a!l employees referred to the EAP by others or upon
self-referral,; '

3) Providing consuitation with supervisory staff
concerning the identification and management of employees with
problems that may be adversely affecting job performance;

4) Providing educational materials and training to
supervisors in order to familiarize them with their roles and
responsibilities within the program;

5) Publicizing the EAP and ensuring that all empioyees
are aware of the services available;

6) Coordination with the DDP Coordinator in order to
educate employees about illegal drug abuse in the workplace and
the relationship between the DDP and the EAP. (EAP Coordinators
are not to be assigned any responsibilities or duties directly .
under the DDP which would invoive the actual drug testing of
employees);

7) Referring employees in need of assistance to
community treatment/rehabilitation resources and monitoring the
employee’'s progress, through appropriate follow-up, during and
after the rehabilitation period. When making referrals EAP
Coordinators should consider the folliowing:

a) The nature and severity of the probiem(s);

- 13 -
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b) Location of treatment services;

‘c) Level of training and educational
background of service provider(s);

d) Cost of treatment;
e) Treatment environment (inpatient/outpatient);
f) Employee insurance coverage;

g) Other special needs of emp!oyee;
(transportation/child care); and

h) The employee'’'s preference;

8) Adhering to all policies and procedures set forth in
this manual and all supporting Federal! directives. This
includes strict adherence to Federal confidentiality regulations
and other standards of ethical practice;

9) Preparing and submitting to the EAA biannual
statistical accomplishment reports on empioyee participation in
the program. Information provided in these reports will be for
statistical purposes only and wiil not contain any data that
woulid either directly or indirectiy reveal the identity of a
participating employee;

10) Conducting periodic evaluations of program
effectiveness and when appropriate providing feedback to
management officials and the EAA;

11) Maintaining a local listing/register of community
rehabilitation and treatment resources utilized for the referral
of employees and/or their family members in need of such '
assistance. This information will also be submitted to the EAA
as part of the biannual statistical accomplishment report. This
listing shall include:

a) Name, address and telephone number;

b) Types of services provided and educational
background/qualifications of service provider(s);

c) Hours of operation, including emergency hours;
d) A contact persons name and telephone number;

, .
€) Fee structure and insurance coverage;

f) Type of client population served;

g) Assessment/rating of services by participants
and/or EAP Coordinator; and

- 14 -




' ' ’ h) Other pertinent information;

12) Periodically visiting community
treatment/rehabilitation resources for assessment and quality
assurance purposes; and

13) Maintaining his/her skills and the knowledge base
necessary for the effective delivery of EAP services, by
participation In continuing education programs.

H. Management Officials and Supervisors

Management officials and supervisors are responsible
for: -

i 1) Supporting the EAP by continually observing and
evaluating the work performance of all employees under their
supervision;

2) The identification and documentation of specific
instances of deteriorating work performance and employee
behaviors that fail to meet acceptabie standards of conduct;

3) Consulting with the EAP Coordinator or EAA when the
employee's problem(s) cannot be resolved by traditional
supervisory practices alone and there may be a2 need for referral
to the EAP for corrective action. Managers and supervisors must
be able to effectively document and describe the employee's
behavior as it relates to work performance but they are not to
attempt to diagnose or draw conclusions about an individual's
persconal problem(s). The preliminary assessment of the nature of
the employee’'s problem(s) is an EAP function, especially when it
may involve mental health and/or substance abuse problems;

4) Determining, after consultation with and the
concurrence of EAP staff, that referring the employee to the EAP
is appropriate;

5) Conducting an interview with the employee focusing
on the behaviors that are directly related to poor job
performance or deteriorating conduct. Whether or not the
employee indicates that his/her difficulty is caused by a
personal problem, the supervisor should inform the employee about
the EAP services availabie and offer to refer him/her to the EAP.
If the problem persists after the initial consultation with EAP
staff, the supervisor should present a firm choice for the
employee by encouraging referral acceptance and by describing the
consequences of continued unsatisfactory work performance.
Participation ir the EAP is voluntary and does not preclude
supervisors from taking necessary disciplinary action. However,
an employee's acceptance or refusal of referral to the EAP and
cooperation with community based treatment, if indicated, should
be taken into consideration by a supervisor before he/she

- 15 -
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proceeds with administrative/disciplinary action. I f the
empioyee refuses helip and- performance continues to be
unsatisfactory, the supervisor has complied with his/her program
responsibilities and is then obligated to take the necessary
adverse action; !

6) Ensuring that their referral to the EAP is
documented in writing as well as oral. The written documentation
is the supervisor's record that the employee has been offered EAP
assistance. The EAP staff can assist the supervisor in preparing
a memorandum for this purpose, during supervisory consuitation
sessions. The documented EAP referral should contain the
following:

a) Specific instances of poor job performance
and deteriorating conduct;

b) A statement indicating that neither the
memcrandum nor the EAP referral constitutes a
disciplinary action;

c) An indication that the supervisor has
previousiy consulted the EAP staff concerning the
matter;

d) The fact that the supervisor has outliined the
EAP services available and offered referral;

e) The employee’'s decision whether or not to
accept or refuse referral; and

f) The emplioyee’'s acknowledgement and signature
(I f the employee refuses to sign, the supervisor
shall make a statement to this effect on the
memorandum) ;

This memorandum will not be placed in the employee’s
Official Personne! Folder. The memorandum will be maintained by
the supervisor as part of his/her record keeping system and the
Privacy Act prevents it's disclosure beyond the EAP without the
empioyee'’'s written consent. In the event that administrative/
disciplinary action is instituted against an employee who has had
a documented offer of EAP assistance and who subsequently denies
having received it, the memorandum may become part of the adverse
action file to dispute the validity of the employee’'s claim,

7) Refraining from discussing with the emplioyee the
possibility that his/her work performance difficuities may be
related to alcohol or drug probliems. Again, the supervisor
should focus on the employee’'s. job performance only. However,
when the employee is at work and does not appear to be in full
control of his/her faculties, the supervisor should immediately
inquire about the employee’'s physicali/medical condition while
being aware that behavioral symptoms commonly associated with

- 16 -




alcohol intoxication and drug abuse can be caused by other health
proolems. Where applicable, the employee should be immediately
referred to the Health Service/Occupational Health Nurse for
assessment and emergency treatment. Locations that have no
medical personnel should refer the employee to a private
physician, community health service or hospital.

Ultimately, if the employee’s behavior was determined
to be related to alcohol or drug intoxication, the supervisor
and/or medical personnel! should discuss the facts of the
situation with the employee and refer him/her to the EAP.

. Emplioyee Responsibility/Self-Referral Procedure

Emp loyees who suspect that their work performance has
been negatively affected by an emotional, behaviorail, alcohol, or
drug abuse problem are encouraged to contact the EAP. In
addition, EAP services are offered to the members of an
employee’'s family, to the extent feasible, who may also need
assistance with a personal probliem. Employees seeking assistance
can contact the EAP Coordinator in their respective field
office/division or the EAA at FB! Headquarters. Communications
between an emplioyee’'s family members and EAP personnel are
subject to all applicable confidentiality requirements previousliy
cited in this manual.

When an emplioyee in good faith voluntarily seeks EAP
assistance for an illegal drug abuse probiem, EAP personnel will
not reguire the employee to waive his/her right to
confidentiality before assistance will be provided. Furthermore,
if the employee’'s illegal use of drugs comes to the attention of
management subsequent to the employee receiving EAP assistance or
successfully completing a rehabilitative program, no disciplinary

action will be taken against the empioyee for illegal drug use.
These employees, however, must remain drug free as a subsequent
finding of illega!l drug use wilt! result in the initiation of

disciplinary action as detailed in the DDP.
Vil., Coordination With Other Programs

The FBIl also provides through other programs (e.g.,
medical staff, Equal Employment Opportunity Counselors, Peer
sSupport Agents), a |imited capability consisting of consultation
to supervisors in connection with their dealings with troublied
employees and direct counseling to employees. These programs are
valuable resources and can play an important role in support of
the EAP. A close working relationship between all programs is
essential in order to meet the diverse needs of our emplioyees.

Referral to the EAP is always an option avaiiable to
other program staff/counselors, regardless of the employee’s
difficulty. Because of the unique nature of alcoholism and drug
abuse probiems and the complex sets of laws and regulations
governing those designated to perform a drug and alcoho! abuse
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prevention function, staff/counseiors in other programs should
rot undertake such counseling. If staff/counselors in these
other related programs are advised Ly an emplioyee that he/she may
have an alcohol -or drug problem they should:

a) Immediately refer the employee to an EAP
Coordinator;

b) Adhere to confidentiality requirements
established by law which include protecting the
employee’s identity; and

c) Release drug and/or alcohol related information
concerning the emplioyee only upon receiving
written consent.

VIill. Confidentiality

The confidentiality of employee communications and
records concerning EAP referrals and assistance are maintained in
accordance with existing Federal laws and regulations. Without a
demonstrated respect for the emplioyee’'s personal privacy, any
incentive to voluntarily seek EAP assistance will be diminished
and/or destroyed. Corrective action, if it takes place at all,
may be postponed until the employee’'s problem(s) become more
serious and more resistant to treatment efforts.

The FBl recognizes that an individual’'s right to
privacy and the organization's need to know, at times, may seem
to be at cross-purposes. Therefore, it is essential that all
emp loyees understand the scope of confidentiality under this
program and the restrictions imposed upon EAP personnel
concerning any disclosures of information about employees served
by the EAP. All persohs performing an EAP function must become
thoroughly acguainted with the statutory and regulatory
requirements pertaining to the confidentiaiity of alcoho!l and
drug abuse information (42 CFR, Part 2) (Appendix D herein).
Violation of these provisions is a criminal offense subject to
the penalties set by law. It is incumbent upon EAP personnel to
expliain to those seeking assistance the necessity for a balance
between the employee’'s need for anonymity and the need for the
protection of themselves and others in those situations where
probliems are |ife threatening.

The law requires that information relating to the
identity, diagnosis, prognosis or treatment of an empioyee,
which is developed and maintained in connection with an EAP
function, is confidential and may be released to others only
under the following circumstances:
A. With employee’'s written consent: :

This includes disclosures about the fact that an
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emp loyee has even contacted EAP personnel!, participated in the
pFogram in any way or about any information regarding the
emplcyee’'s problem, uniess the employee consents to such
disclosure in writing. EAP personnel must discuss this issue
during their first contact with an employee to determine the
extent and nature of information, if any, to be disclosed to
supervisors and/or management officials.

The following items must be included on the consent for
Release of Confidential Information Form (Appendix E herein):

1) Name of employee;

2) Name/Title of individual and name of program
making disclosure;

3) Name of person, organization cr program to
which disciosure is to be made;

4) Extent and/or nature of information to be
disclosed;

§) Purpose or need for disclosure;

6) A statement that the consent is subject to
revocation at any time except to the extent that
action has been taken in reliance, thereon, and a
specification of the date, event or condition upon
which\it will expire without express revocation;

7) Specification concerning dafe and circumstances
of expiration;

8) Date consent granted and form executed;
8) Signature of employee; and
10) Signature of EAP Personnel.

Persons authorized to receive information provided for
in an initial disclosure are prohibited from making any
redisclosure of this information uniess further disclosure is
express!y permitted by the written consent. This prohibition
includes disclosures by EAP personnel to supervisors, management
officials and/or community treatment resources.

Examples of circumstances when disclosure can be made
with employee consent are:

1) For purposes of diagnosis, treatment and
rehabilitation (e.g., referral to community
treatment resources);

2) To an employee’'s attorney;
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3) To an .employee’s family;

4) To an insurance company, third party payers or
other funding sources; and

5) To a supervisor or management official.

Iin all of the above situations EAP personne! must
ensure that consent was given voluntarily and granting the
request for discliosure will not be harmful! to the empioyee or the
EAP's capacity to provide services.

B. Without employee written consent:

These conditions are purposely |imited and include
medical emergencies and court orders.

If the EAP Coordinator believes: 1) the employee’'s
mental or physical condition is a threat to the empioyee’s safety
or to the safety of others or would otherwise affect the national
security or law enforcement operations; or 2) the emplioyee’'s
behavior in conjunction with his/her problem undermines the
investigative process, then the EAP Coordinator should
immediately advise the EAA at FB|! Headquarters who will determine
appropriate action.

All disclosures without employee consent are to be made
by EAP Coordinators only and following the approval of the EAA
and/or guidance from the Legal Counsel Division. In situations
where approval from FB! Headguarters is not possibie (e.g.,
medical emergency or imminent threat to life) and disclosure
without consent is made, the EAA should be advised as soon as
practicable,

- 20 -




1X. Maintenance Of Records

The EAP will maintain only those records necessary to
comply with its internal program requirements. These records
should be |imited to identifying data on those seeking
assistance, release forms and other information necessary for
referral to community resources. These records will be
maintained by EAP personnel! only and will be stored in safe-type
combination lock file cabinets or if unavailable, traditional
locking file cabinets. EAP records and the personnel that
maintain them are subject to the FBIl's Privacy Act and atll

applicable laws, statutes and impliementing regulations regarding

confidentiality of medical, alcohol and drug abuse records.
Records pertaining to an employee’s participation in the EAP
shall not be maintained in his/her Official Personnei Folder.
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X+ Reiationship To Drug Deterrence Program

EAP personnel will be available to accept referrail from
the DDP when an employee is found to be using drugs illegailly.
Although the EAP and DDP have as concurrent goals the prevention
of illegal drug abuse within the FBl, both are independent
programs with separate sets of procedures and distinct roles of
their own. The EAP will focus on rehabilitative efforts for
employees using illegal drugs, and on preventive measures through

employee education. EAP personnei are not to be involved in the
collection of urine samples, the reporting of drug test results
or the institution of disciplinary action.

In the event of a verified positive drug test, a letter
will be prepared by the DDP Coordinator and sent to the employee
outlining the EAP services available and providing the names of
the EAP personne! who can provide assistance. A copy of this
letter will be forwarded to the EAA. Once the referral is made,
and if the employee agrees to meet with EAP personnel, EAP
personnel will require the employee to sign a Consent for Release
of Confidential! Information Form to supervisory staff before
assistance will be provided. This consent will cover the release
of information pertaining to the employee’'s compliance with the
agreed upon treatment plan and provide an avenue of communication
back to the supervisor concerning the empioyee’'s progress during
and at the end of treatment. Conditioning the offer of EAP
assistance by the requirement that the employee waive his or her
right to confidentiality is a voluntary waiver,

As part of the EAP treatment plan, the employee wiil be
required to enrol! in the follow-up drug testing program during
or after participation in the rehabilitation process. in such

cases, the DDP Coordinator is authorized to initiate the
unannounced collection of a urine sample for testing.
Thereafter, the procedures for reporting verified positive test
results to management will be the same as those detailed by the
DDP for reasonable suspicion testing.
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Xi. Health insurance and Treatment Costs

The services of the EAP are offered to all emplovees,
and to the extent feasible to their families, at no cost.
However, when: an individual is referred to a rehabilitative
resource within the community, the empioyee is responsibie for
the cost of treatment. Alcoholism, drug abuse and othser mental
health problems are recognized as treatablie illnesses which
require medical and/or other professional treatment. As such,
participating health insurance carriers under the Federal
Employee Health Benefits Program, may provide either partial or
complete coverage to emplioyees enrolied in such plans. Employees
can contact their respective insurance carriers or EAP personnel
to determine the extent of coverage available for each specific
plan. A variety of other funding sources may be available within
the community to provide financial assistance to employees
seeking treatment. EAP personnel should be familiar with the
eligibility requirements and availability of these programs.
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Executive Order 12564 of September 15, 1988
Drug-Free Federal Workplace

1L RONALD REAGAN, President of the United States of Ametica. find that;

Drug use is having serious adverse effects upon a significant proportion of the
national work force and results in billions of dollars of lost productivity each
yesr; :

The Federal government, as an employer. is concerned with the well-being of
its employees, the successful accomplishment of agency missions. and the
need to maintain empioyee productivity;

The Federal government. as the largest employer in the Naticn. caa and
should show the way towards achieving drug-free workplaces through a
program designed to offer drug users a helping hand and. at the same time.
demonstrating to drug users and potential drug users that drugs will not be
tolerated in the Federal workplace; .

The profits from illegal drugs provide the single greatest source of income for
organized crime, fuel vioient street crime. and otherwise contribut. to the
breakdown of our society:

The use of illegal drugs. on or off duty, by Federal employees is inconsistent
not only with the law-abiding behavior expected of all citizens. but also with
the special trust placed in such empioyees as servants of the public °

Federal employees who use illegal drugs. on or off duty, tend tc be less
productive, less reliabie, and prone to greater absenteeism than their fellow
employees who do ot use iliegal drugs;

The use of illegal drugs, ca or off duty, by Fedsral employees impairs the
efficiency of Federal departments and agencies, undermines public conﬁ_dence
in them. and makes it more difficult for other employees who do not use :l.ilegal
drugs to perform their jobs effectively. The use of illegal drugs. oa or off duty,
by Federal employees also can pose & serious health and safety threst to
members of the public and to other Federal employees:

- The use of illegal drugs. on or off duty, by Federal amployees in certain

positions evidences less than the complete reliability. stability, and good
judgment that is consistent with access to sensitive information and creates
the possibility of coercion. influence, and irrespoasible action under pressure
that may pose a serious risk to national security, the public safety. and the
effective enforcement of the law; and .

Federal empioyees who use illegal drugs must themsaives be primarily respon-
sible forchnngingthu‘rbchnviormd.ifnmuﬂ.boﬁnthcmot
rehabilitating themseives.

By the authority vested in me as President by the Constitution and laws of‘t.he
United States of America. including section 3301(2) of Title 5 of the United
States Code. secton 7301 of Title 5 of the United States Cods. section Z80ee-1
of Title 42 of the United States Code. deeming such action in the best interests
of national security, public heaith and safety, law enforcement and the
efficicncy of the Federal service, and in arder to establish standards and
procedures to ensuce fairness in achieving a drug-fres Federal workplace and
{0 protect the privacy of Federal empioyees. it is hereby ordered as foilows:

Section L Drug-Free Workplace. . :
() Federal empioyees are required to refrain from the use of illegal drugs.
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{b) The use of illegal drugs by Federal employees. whe:her on duty or off duty.
is contrary to the efliciency of the service.

(c) Persons who use illegal drugs are nct suitable for Federal empioyment.
Sec. 2. Agency Responsibilities.

(a) The head of each Executive agency shall develcp a plan for achieving the
objective of a drug-free workplace with due considerauua of the rights of the
government. the employee. and the general public.

{b) Each agency plaa shall include:

(1) A statement of policy setting forth the gency's expectations regarding
drug use and the action to be anticipated in response to identified drug nse:

(2) Employee Assistance Programs ~emphasizing khigh level direction. educa-
tion. counseling, referral to rehabilitation. and coordination withk available
community resources:

(3) Supervisory iraining to assist in identifying and addressing illegal drug ﬁae
by agency employees: '

{4) Provision for self-referr-als as well .u supervisory referrals to eatment
with maximum respect for individual confidentiality consistent with safety
and security issues: and

(5) Provision for identifying illegzal drug users. including testing on s controlled
and carefully monitored basis in accordance with this Order.

Sec. 3. Drug Testing Programs.

(@) The head of each Executive ageacy shall astablish a program to test for the
use of illegal drugs by employees in sensitive positions. The extent o which
such employees are tested and the criteria for such testing shall be determined
by tke head of each agency, based upcn the nature of the agency's mission
and its employees' duties. the efficient use of agency resources, and the
danger to the public health and safety or national security that could result
from the failure of an employee adequately to discharge his or ber position.

(b) The head of each Executive agency shall establish a program for voluntary
employee drug testng.

(c) In addition to the testing authciized in subsections (a) and {b) of this
section. the head of each Executive agency is authorized to test an empioyee
for illegal drug use under the foliowing circumstances:

(1) When there is a reasonable suspicion that any empioyee uses illegal drugs:

{2) In an examination authorized by the agency regarding ao accident or
unsafe practice; or

(3) As part of or as a follow-up to counseiing or rehabilitation for illegal drug
use through an Empioyee Assistance Program.

(d) The hesd of each Executive agency is authorized to test any appiicant for
illegal drug use.
Sec. & Drug Testing Procedures.

(a) Sixty days prior to the implemestation of a drug testing program pursuant
to this Order, agencies shall noti'y empicyees that testing for usa of illegal
drugs is to be conducted and that they may seek counseling and rehabilitatica
and inform them of the procedures for obtaining such assistance through the
agency's Empioyee Assistancs Program. Agency drug testing programs al-
ready ongoing are exsmpted from e 60-day notics

may take action under section J(c) of this Order withnut reference to the 80-
day notice period.




(b) Before conducting & drug tgst. the agency shall inform the ein;iloyee o be
tested of the opportunity lo submut mecicai documentation that may support a
legitimate use for a specific drug.

(c) Drug testing programs shall contain procedures for timely submission of
requests for retention of records and specimens: procedures for retesting: and
procedures, consistent with applicable law, to protect the confidentiality of
test resuits and related medical and rehabilitation records. Procedures for
providing urine specimens must allow individual privacy. unless the agency
bas reason to believe that a particular individual may alter or substitute the
specimen to be provided. :

(d) The Secretary of Health and Human Services is authorized to promulgate
scientific and technical guidelines for drug testing programs. and agencies
shall conduct their drug testing programs in accordance with these guidelines
once promulgated.

Sec. 5. Personne! Actions.

(a} Agencies shall. in addition to any approoriate personne!l actions. refer any
employee who is found to use illegal drugs to an Empioyee Assistance
Program for assessmeant, counseling, and referral for treatment or rehabulita-
tion as appropriate.

(%] Agencies shall initiate action to discpline any émployee who is found to
us; illegal drugs. provided that such action is not required for an empioyee
who: : .

(1) Voluntarily identifies himself as a user of illegal drugs or who volunteers
for drug testing pursuant to section 3(b} of this Order, prior to being identified
through other means:

(2) Obtains counseling or rehabilitation through an Employee Assistance
Program: and
(3) Thereaiter refrains from using illegal drugs. -

(c) Agencies shall not allow any empioyee to remain on duty in a sensitive
position who is found to use illegal drags, prior to successful completion of
rebabilitation through an Employee Assistance Program. However, as part of &
rebabilitation or counseling program. the head of an Executive agency may. in
his or her discretion. allow an employee to retum to dury in a sensitive
position if it is determined that this action would not pose a danger to public
heaith or safety or the national security.

(d) Agencies shall initiate action to remove from the service any employee
who (s found to use illegal drugs and:

{1) Refuses to obtain counseling or rehabilitation through an Employee Asasist-
ancs Program: or .

(2) Does not thereafter refrain from using illegal drugs.

(e) The results of a drug test and information deveioped by the ageacy in the
course of the drug testing of the empioyes may be considered in processing
any adverse action against the empioyee gr for other administrutive purposes.
Preiiminary test resuits may oot be used in an administrative procseding
uniess they are confirmed by a second anaiysis of the sume sample or unless
the empioyes confirms the sccuracy of the initial test by sdmitting the use of

{f) The determination of an agency that an employee uses illegal drugs can be
made on the basis of anry appropriate evidence, including direct observation. a
criminal conviction, administrative inquiry, or the results of an authorized
testing program. Positive drug test resuits may be rebutted by other evidence
that an empioyee has not used illegal drugs.
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removal from the service. if appropriate) shall be taken in complianca
otherwise applicable procsdures, including the Civil Servics Reform Act
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(h) Drug testing shall not be conducted pursuaxt to this Orcer for the purpose

* of gathering evidence for use in criminal proceedings. Agencies are not

required to report to the Attorney General for investigation or prosecution any
information. allegation. or evidence relating to violations of Title 21 of the
United States Code received as a result of the cperation of drug testung
programs established pursuant to this Order. ‘

Sec. 8. Coordination of Agency Programs.
(a) The Director of the Office of Personnel Management shall:

(1) Issue government-wide guidance to agencies on the implementation of the
terms of this Ordes;

(2) Ensure that appropriate coverage for drug abuse is maintained for employ-
ees and their families under the Federal Empioyees Health Benefits Program:

(3) Develop & model Employee Assistance Program for Federal agencies and
assist the agencies in putting programs in place;

(4) In consultation with the Secretary of Heaith and Human Services. develop
and improve training programs for Feceral supervisers and managers on
illegal drug use; and

(5) In cooperation with the Secretary of Health and Human Services and
heads of Executive agencies. mount an inteasive drug awareness campaign
throughout the Federal work forca.

(b) The Atiorney General shall render legal advice regarding the impiementa-
tdon of this Order and shall be consuited with regard to all guidelines,
regulations. and policies proposed to be adopted pursuant to this Order.

(c) Nothing in this Order shall be deemed to limit the authorities of the
Director of Central Intelligence under the National Security Act of 1947, as
amended. or the statutory autbarities of the National Security Agency or the
Defense Intelligence Agency. Impiementation of this Order within the Intsili-
gence Community. as defined in Executive Order No. 12333, shail be subject to
the approval of the head of the affected agency.

Sec. 7. Definitions. . A
{a) This Order applies to all agencies of the Executive Branch.

{b) For purposes of this Order, the term “agency” means an Execntive agency,
as defined in 3 U.S.C. 105: the Uniformed Services. as defined in 5 US.C
2101(3) (but excluding the armed forces as defined by 5 U.S.C. 2101{2}}: or any
other employing unit or suthority of the Federal government, except the
United States Postal Service, the Postal Rate Commission. and empioying
units or authorities in the judicial and Legislative Branches.
(¢} For purposes of this Order, the term “ilegal drugs” means a controlled
substance inciuded ia Schedule | or I as defined by section 802(8) of Title 2=
of the United States Code. (he possession of which is uniawful under chapter
13 of that Title. The term “{llegal drugs” daes not mean the use of a controlled
substancs pursuant o a valid prescription_or other uses autborized by law.
(dl For purposes of this Order, the term “smployes in a sensitive position™
-22'3 tO: ‘
(1) An employee in & position that an agency head designates Special Sensi-
tive, Critical-Sensitive. or Noncritical-Sensitive under Chapter 731 of the
Federal Personnel Manual or an employee in 8 position that an agency haad
designates as sensitive in accordancs with Executive Order No. 10450, ax
amended: ,
(2) An employee who has been granted access to classified informaticsi or
may be granted access to classified information pursuant to & determination of
rustworthiness by an agency head under Section 4 of Executive Order No.
12358 .
(3) Individuals serving under Presidential appointments:
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(4) Law enforcement officers as defined in § U.S.C. 8331(20): and

(5) Other positions that the agency head determines involve law ecforcement.
national security, the protection of life and property. public heaith or salety, or
other functions requiring a high degree of trust and confidence.

(e} For purposes of this Order, the term “employee™ means all persons
appointed in the Civil Service as described in 5§ U.S.C. 2205 (but excluding
persons appointed in the armed services as defined in § US.C. 2102(2)).

() For purposes of this Order. the term “Employee Assistance Program”
means agency-based counseling programs that offer assessment. short-term
counseling, and referral services to employees for & wide range of drug
alcohol. and mental heaith programs that affect employee job performance.
Employee Assistance Programs are sesponsible for referring drug-using em-
ployees for rehabilitation and for monitoring employees’ progress while in
teatment.

Sec. 8. Effective Date. This Order is effectivz immediately.

TI'!'.EWHITEHOUSE. @MM

September 15, 1386.

Editarial nota For the President's remarks of September 13 oa signing EO 12384, see the Weekly
Compiiauon of Presidenua/ Documents (vol. & ne. 38k .
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SUBJECT: Establishing a Crug~Free Federal Workplace

RETAIN UNTRL SUPERSEDED

Washington, D. C. 20415
Noverrber 28, 1986

Heads of Depanmeriis and independent Establishments:

1. PURPOSE.

a. The use of illecal drugs by & significant proportion of the national
workforce has major adverse effects cn the welfare of all Americans, and
results in billions of dollars of lost productivity each year. There is
no reascon to believe that there is a greater incidence of illegal drug
use in the Federal werkfcrce than in the private workforce. #However,

as the Nation's largest employer, the Federal government and its twe
million ecivilian employees must be in the fcrefront cf our naticral
2ffcrt to eliminate illegal drugs frcm the American workplace.

b. The use of illegal drugs by Federal emplcyees, whether on or off the
job, cannct be tolerated. Emplcyees who use illegal drugs have three to
four times more accidents while at work. Federazl workers have a righs
te a safe and secure werkplace, and all American citizens, who daily
depend on the work of the Federal government for their health, safety,
anéd security, have a right to a reliable and productive civil service.
Federal agencies rust take action for the protection of individual drug
users, their co-workers, and the gociety at large. 1In recognition of
this, President Reagan, in Executive Order 12564, set forth the pelicy
©f the United States Government to eliminate drug use frzm the Federal

. workplace.

€. Agencies will establish a comprehensive drug prevention program
which is humane, respconsible, and effective. 1In recogniticn that employ-
ees who use drugs are, themselves, primarily responsidle for changing
their behavicor, the program will include drug educaticn and training,
employee counseling and assistance, and voluntary drug testing. However,
where appropriate, there will be mandatory drug testing and disciplinary
action. - ,

d. This will be a kalanced p:ogram‘which ermphasizes offering a helping
hand to emplcyees who are using illegal drugs. At the same time, it
must be clear tc all that continued illegal drug use by cmplayoc- will
net be tolerated.

e. Under the Executive Order, OPM is directed to issue government-wide
guidance to agencies on the implementaticn ¢f the terms of the Ordar.

2.  AGENCY RESPONSIBILITIES.
a. The head of each Exscutive agency shall develop a plan for achiev-

ing the objective of a druc=free workpliace with due consideration of
rights of the government, and the amployee. Agencies should make every

quiries: Office of the General Counsel, (202) 632~46€33

: & 792, Federal Employees' Health and Counseling Progranms
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reascnable effcrt to ensure workforce understanding of, and ermployee corzani-
zation cocperaticn with, their drug prevention programs. Communicaticns
shculd emphasize the importance ¢f the drug ptcvontion program for acency
mission and the community at larce. Further, agencies shoulld ensure that
their drug prevention programs ecmpltment agency programs to deal with
alcohel abuse and related employee problems. _

b. Each agency plan shall include:

(1) A statement of polzcy setting forth the agency's expectations re-
garding drug use and the action to be ant;c;patcd in response to identified
drug use:

(2) Employee Assistance Programs (EAP's) with high level direczien,
emphas;z;ng education, counseling. referral to rehabzlxtat;cn. and coordina-
tion with available community rescurces;

(3) Superviscry training to assist in identifying and addéressing
illecal drug use by agency employees (agencies may wish to include material
or. alcchel abuse in this training);

(4) Provision for self-referral as well as supervisory referrals to
ccunseling or treatment with maximum respect for 'ndividua; confidentialicy
consistent with safety and security; and

(§) Provision for identifying illegal druc users, including testing on
a controlled and carefully monitored basis in accordance with £.0. 12564
and the guidance contained below.

c. Agencies shall ensure that drug testing programs in existence as ©f Sep~
tember 15, 1986, are brought into conformance with E.0.12564.

Acencies should consult with the Attorney General regarding their drug
sting programs, as provided by Section 6(b) of the Order.

2.
.
Y

3. AGENCY LRUC TESTING PROGRAMS.

a. Randem and Comprehensive Testinc in Sensitive Pesitions. The head cf
each Executive agency shall establish a program to test for the use of
illegal drugs by emplcyees in sensitive positicns.

(1) Por purposes of this program, the term “employee{s) in a sensitive
pesition” refers to:

(a) An employee in a poaitzcn that an agency head designates Spe-
cial Sensitive, Critical-Sensitive, or Nencritical-Sensitive
under Chapter 731 of the Federal Personnel Manual or an em-
ployoe in a position that an agency head delignaeol as sensi-
tive in accordance with Executive Order No. 10450, uas amended;

() An employee who has been granted access to classified informa-
tion or may be granted access to classified information
pursuant to a determination of trustworthiness by an agency

head under Sectiaon 4 of Executive Order No. 12356;
{e) Iﬁdividuall'lbrving under Presidential appcintments;

() Law enforcement ctf;cerl as dctzned in 5 U.S.C. 8321 (20): and.
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({e) Other positions that the acgency head cdetermines involve law
enforcement, national security, the protection of life and
property, public health or safety, or other functions reguir-
ing a high degree of trust and confidence.

(2) The head of each agency has discreticn to determine which sensitive
positions for which randem testing is authorized should bhe subject to such
testing. This determination shculd be based on the nature of the agency's
mission, its employees' duties, the efficient use of acency resources, and
the danger that could result from the failure of an employee to discharge
his or her duties adequately. Thus, whe will actually be tested is a func-
tion of a two step analysis by the agency head.

(a) First, the criteria set forth in Section 7(d) of Executive
Order 12564 must be arplied to all employees in the agency to
determine which employees fall into the "peol” of employees
potentially subject to drug testing: this is the pool of
"emplovees in sensitive positions® as defined in the Executive
Order. While the definition of the pool of "employees in
sengitive positions” is the same frcm agency to agency, the
testing of all employees in that pool may be appropriate for
scme agencies and not for others depending upon the duties of
the pesitions and the missions ©of the agencies. $ an agency
head decides not to test all employees in the pocl, then a
further determination must be made as outlined below.

(b) Second, a determinaticn must then be mace from this pocl as
to which positions will actually be tested. Fcr the sake of
clarity within this guidance, this second group of positions
is referred to as testing designated positicns. Thus, an
agency head may determine not to designate all sensitive
positicns as testing designated positions, but may limit
testinc to certain positions. For instance, this may include
positions where naticnal security ccnsiderations are present,
as well as pcsitions where thare is a clear impact on public
health or safety (e.g., air traffic contrcllers:; operators of
motcr vehicles: medical, nursing, anc related health care
perscnnel) or pesiticns relating to illegal drug ceontrol
(e.g., law enforcement officers such as customs agents and
drug enforcement agents). Other pcsitions shculd be reviewed
with particular care when cne or more of the following are
present as regular, ‘recurring duties: cperation or mainten-
arnce of any transportation, motor vehicle, aircraft, or heavy
or other large mechanical or electrical equidment: work with
explosive, toxic, radicactive, or other dangercus materials:
work with fluids or sases under heat Or pressure; work by
exployees uniquely positioned to expleit highly sensitive
computer or financial data for financial gain.

(3) When selecting testing designated pcsitions, agencies should ensure
that the selection process dcoes not result in arbitrary, capriciocus, eor
discriminatory selecticns. Agencies must be able to justify their selection
of testing designated positions as a neutral application of the selection
criteria set forth in section 3.a.(2)(b), above. Agencies are absolutely
prohidbited from selecting positions for druc testing on the basis of a desire
tc test particular individual employees.

o — ey > T e @n o W -~
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(4) Indivicduals in testing designated positions rmay be selected for
. randem testing in a variety cf ways. For example, their names or sccial

Security numbers may be selected randomly by computer, they may ke selected
accordinc to their birth dates, cr they may be selected by the first letser
in their surnames. '

(5) Random testing contemplases unscheduled testing and random sarpling
©f the employees within the group of testing designated positions. As an
alternative to random testinc, the head of an agency may, at his or her
discretion, designate that all employees in testing designated positions
shall be tested.

b. Veluntary Testing. The head of each Executive agency shall establish a
program for vcoluntary employee drug testinc that allows employees =0 parti-
cipate in the drug testing program. An agency should afford an oppereunis
for any employee to step forward and be tested at a time determined by the

agency. .

¢. Reasonable Suspicicn Testing. 1In addition to the testing cutlined in
subsections a. and b. of this section, the head of each Executive agency is
authorized to test an emplovee when there is a reascnable sugpicion that any
employee uses illegal drugs. For the purposes of this program “reascrable
suspicicn” is an articulable belief that an employee uses illegal drucs
drawn from specific and particularized facts and reascnable inferences from
those faces, ‘

(1) Prompt supervisory training tc assist in identifying and addressing
illegal Adrug use by agency employees should be provided tc supervisors as
g e2ch acency develops and implements its agency program. Such training wiil
. make supervisors more sensitive to emplcyee behavior and help supervisors
recognize those facts that give rise to a reascnable suspicion.

(2) "Reascnakle suspicicn” that an employee uses illegal drugs may be
tased upcn, amecng other thincs:

(a) cobservable phencmena, such as direct observation cof érug use
and/ocr the physical symptoms of being under tne influences of

a drug: -
(b) a pattern ¢f akncrmal conduct or erratic behavior:

(¢) arres: or convicticn for a drug related coffense; cr the iden-
tification of an employee as the focus of a criminal inves-
tigation into illegal drug possession, use, or trafficking:

(d) informaticn provided either by reliable and credible scources
or independently corrcborated; or

(e) newly discovered evidence that the employee has tampered wi;h
a previous drug test.

(3) wWhere testing is conducted based on reasonable suspicicn, each
agency should promptly detail in writing the circumstances which formed the
basis of its determination that reascnable suspicion exists to warrant the
testing. Such documentation should be retained in the adverse action file
tompiled by the agency. :

.




‘d. Specific céhdition Testing. The head cf each acgency is alsc authcrized

to test an emplovee for illegal drug use in an examination authorized by the
acency regarding an accident or unsafe practice.

e. Followup Testing. The head of each agency may alsc regquire agency admin-
istered followup drug test during or after ccunseling or rehatilitation for
illegal drug use through an Eaployee Assistance Program. While followup
testing may be undertaken as a part of counseling or rehabilitation under

the Employee Assistance Program, only the results of acency-administered
followup testing may be used, if confirmed positive results are obtained,

20 support an adverse action taken under secticn 5(d)/2) of the Executive
Order. Such agency-administered fcllowup testing should be unannounced.

£. Applicant Testing. The head of each Executive agency is autherized, but
not reguired, to test any applicant for illegal drug use. Agency heads who
choose to test applicants for illecal 2rug use have a variety of cptions.

Fer example, depending on the missicn of the agency, an agenzy may wish to
test all app.icants for emplcyrent. On the othar hand, an agency may deter-
mine that it will limit applicant testing toc applicanss for testing desig-
nated positions. Where an applicant must submit tc a physical examination as
a conditicn of employment, an agency may wish to require a drug test as part
of the physicai examination procedures.

(1) Agencies should include notice of drug testing on vacancy announce-
ments for those positions where drug testing is required. A sample notice
provision for vacancy announcements or other information about the positicon
would read as follows: "All applicants for this positiocn will be reguirad
to submit to a urinalysis for illegal drug use prior to appointment in the
Federal servicse." : :

({2) Where applicants are given rreemplcyment physical examinaticns, drug
testing may be perfcrmed as part of the phyasical examination procedures.
Where no physical examinaticons are required, applicants should be contacted
and direczed tc report 2o a designated contractor or agency facili:y for
their drug test. 3Before conducting a drug test, all applicants should be
advised of the oppertunity ¢to submit medical documentation that may support
a legitimate use for a specific drug. Aside from the general notice cf the

Tug testing requirement in vacancy announcements, applicants should receive
as little notice as possidble of the actual date and time of their drugc test.
A urine specimen should be taken ac more than forty=-eight hours after the
applicant is contacted tc set up the drug testing.

{(3) In remcte locations, applicants should be directed to report to
the nearest contractor or agency facility. Agencies shall provide for reim-
bursement to applicants for reascnable expenses incurred in travel to the
drug testing facility. In extremely remote areas, the contractor may be
required to travel periodically to the region to perform drug testing of
applicants.

(4) All applicants with confirmed positive test results shall be refused
enployment.

g. Bardship Exemption. Agencies may chocse tO exempt certain positions
from the drug testing program on the basis ©0f hardship due to the remote
location of the duty staticn of the positions, the unavailadbility of on-site
testing perscnnel, or the lack of aa appropriate site for test administra-
tion. Agencies should, however, use reaschable means toc overcome such hard-
ships.
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4. DRUG TESTING PROCTIDURES.

2

a. 60 Cay General Notice to All Employees. ‘

(1) Agencies which have not yet implemented a druc testing program
shall ensure that at least sixty days alapaa between a general cne=time
notice to all employees that a drug testing program is being implerented and
the beginning of actual drug testing. Such notice should indicate the pur- -
pose of the drug testing program, the availability of counseline and reha-
bilitation assistance through the agency's Employse Assistance Program. when
testing will commence, the general categories of employees to be tested, and
the general parameters of testing. Agencies may decide to include with
their notice a description of their drug program or a copy ¢f the internal
personnel rules establishing their program.

(2) Agencies with drug testing procrams already in place pricr to issu-
ance of Executive Order 12564 on September 15, 1986, are not required to
stop testing and provide a €60 day notice period.

(3) Any agency may take action as descrited in parts 3.c. ané 3.d4. cf
this lettar withcocut reference to the 60 day notice requirement.

. Special Notice to Covered Employees. Agencies should ensure a specific
notice is given, in writing, to each employee in a testing designated posi-
tion no later than thirty days tefore testing commences. We -ecommen” that
agencies cbtain a written acknowledgement of receipt of the notice. A sample
acknowledgement for agency ceonsideration is provided as attachrment 1 to this
letter. The notice should contain the following information:

(1) The reasons for the urinalysis test, consistert with agency poliecy
formulated in acccrdanca with aec:icna l and 3.a. of this letter.

{2) Notice cf the oppcrtuni.y for an emplovee to identify hirself
voluntarily as a user of illegal drues willing to undertake counseling and,
as necessary, rehabilitation, in which case disciplinary action is not re-
guired.

(3) Assurance that the guality of testing procedures is tightly con-
trolled, that the test used to confirm use of 1llagal drugs is highly reli-
able, and that test results will be handled with maximum respect ‘cr indivi=- .-
dual confidentiality, consisternt with safety and security.

(4) Notice of the cpportunity and procedures for submitting supplemen=-
tal medical documentation that may aupport a legitimzte uaa for a specific
drug.

() The circumstances under which testing may occur, conaiatant with
the policy set forward in section 3 of this lattar.

{6) The consequences ¢f a confirmed pecsitive result or refusal to be
tested, including disciplinary actien.

{7) The availability. of drug abuae counseling and referral services,
inecluding the name and telephone number of the local Employee Assistance
Program counseler.

c. Notice to Employees Tested Under Specific Conditions. Employees being
tested under conditions cutlined in section 3.¢., 3.d., and 3.e. will receivae
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~ctice that includes information contained in secticn 4.:., paracraphs (1),
3)0 (4), (6), and (7).

+  Acency Response tc Perscns Refusing to Participate in a Reguired Cruc
Test.

(1) To maintain the intecrity of the testing and enforcement procram,
acencies must take disciplinary action to deal with employees whe refuse to
te tested. Such action may include, but is not necessarily limited to,
removal of such employees as failing to meet a condition of employment.

]

(2) Applicants who are nct current employees and who refuse to be tested
must be refused that employment. -

e¢. Technical Guidelines for Drug Testing. The Secretary of Health and
Human Services, as directed by Executive Order No. 12564, will issue scienti-
£ic and technical guzde‘xncs for drug testing programs. Agencies will
cenduct their drug testing procgrams in accordance with those scientific and
technical guidelines.

£. Confidentiality of Test Resﬁlts, Agency drug testing prcgrams under
£.0. 12364 shall contain procedures to protect the confidentiality of test
results and related mecdical and rehabilitation reccrds.

(1) Records of the identity, diagnosis, prognosis, or treatment cof an
patient which are maintained in connecticn with performance of a drug abuse
Prevention program conducted by a Federal acency must be kept confidenzial
and may be disclosed only under limitaed circumstances and for specific pur-

7ses. Agencies may wish to refer tc regulations issued by ' the Department
[ Health and Human Services (42 C.F.R.§2.1, et seg. (1986)) on maintaining
.he confidentiality of treatment reccrds.

(2) Crug abuse treatment records may be disclosed without the consent
¢f the patient only:
|
|
\

(a) to medical personnel to the extent necessary to meet a genuine
mecical emergency:

(b) to gualified personnel for conducting scientific research,
management audits, financial audits, ©r program evaluation,
with all identifying information remcved from the data; cor

(¢) if authorized by an npﬁroprigte court order granted after
application showing good cause. .

(3) Any cther disclosure may be made only with the written consent of
the patient, and only under the circumstances set out below. Such consensual
disclosure may be made to the patient's employer for verification of tresat-
ment Or & general evaluation cof treatment progress.

‘ (4) Agency druc testing programs should include confidentiality protec-
tions consistent with the above requirementa. These protections should
extend to drug testing reccrds as well as to treatment and rehabilitation
records.

(5) Accordingly, neither drug test results nor drug abuse treatrent or
thadkilitation records may be coctherwise disclosad by agencies without the
_.nsent of the employee invelved. A samcle consent for release of patient
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information during. and after treatment or rehabilitation and a savple release
memorandum are included in attachments 2 and 3, respectively. Any cisclosure
without such consent is strictly prohibited.

(6) As part of the drug testing procedure, agencies should obta;n
consent to disclose confirmed positive test results to the agency's medical
review official (as defined in the HHS guidelines), the administrator of the
agency Employee Assistance Program (EAP), and to the management official
empowered to recommend Or take action. This consent must be obtained prier
t0 the test itself. Consequently, refusal to consent to release ¢f this
information will be considered a refusal to take the test.

(7) As provided by the employse consent, confirmed positive test results
will be forwarded to the agency EAP program administrator and to the minage-
ment official empowered to recommend ©r take action. Records of unconfirmed
positive test results and ncgat;ve test results will be destroyed by the
labecratory.

§. Privacy in Drug Testing. Agency drug testing procedures under E.OQ.
12564 must allow individual privacy unless the agency has reascn to believe
that a particular individual may alter or substitute the specimen to be
Frovided. Employees ané applicants required to be tested shall be made
aware of the oppertunity to request privacy in the collection ¢f the sample.

(1) If an employee or applicant to be tested requests privacy., the
sample shall be provided in a rest rcom stall or similar enclosure sc that
the employee is not being viewed while providing the sample. However, this
requirement does nct restrict the ability of the employer to control the
test area and to take other acticns to ensure that the employee does not
substitute or tamper with the sample. For example, the employer may: (a)
gontrol the test area to ensure that samples have nct been hidden for sub-
stitution; (&) prohibit the carrying of bags, luggage, briefcases, or other
containers into the test area; (c) prohibit the wearing of ccats and/er
jackets in the test area; (&) station a testing official in the rest rocm
outside the stall where visual observation is not possible, but where the
cfficial can monitor the setting for tampering: (e) examine the sample after
iz . is provided fcr abnormalities in color, temperature, or other evidence
that tamperinc may have occurred.

(2) In the event that emplcy=es or applicants dc act reguest individual
privacy, the agency may provide. that the provision of the sample may be
observed by a testing official.

{(3) Agencies should provide guidance cn the circumatances when cobserva-
tion may be required. Generally, an employee or applicant may be reguired
to provide a sample under cbservation if there is reason to believe that the
employee or applicant may alter or substitute the urine specimen. For exam-
ple, employers may wish to regquire observation when fzcts and circumstances
suggest that the perscn to be tested: (a) is an illegal drug user:; (b) is
under the influence of drugs at the time of the test; (c) has previously
been confirmed by the agency to be an illegal drug user; (¢) is seen to have
equipment or implements used to tamper with urine samples; (e) has recently
been determined to have tarpered with a saxple.

5. AGENCY ACTION UPON FINDING THAT AN EMPLOYEE USES ILLEGAL DRUGS.

a. Drug Use Determination. The determinaticn that an employee uses illegal
drugs may be mace on the basis of direct cbservaticon, a criminal conviction,
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confixmed results of the agency's drug testing program, the employee's own
admission, or other appropriate administrative determinations.

b. Mandatory Removal from Sensitive Positions. While removal of an employee
confirmed to use illegal drugs is authorized under the Executive Order,
removal from the Federal service is required after a second determination
that the employee uses illegal drugs. If occupying a sensitive position,

the employee must not be allowed to remain on duty status in that position.
Removal of a sensitive employee determined to use illegal drugs may be re-
quired if there are no non-sensitive positions to which the employee may be
transferred in the agency, unless the agency head determines that maintaining
the employee in the sensitive position would not pcse a danger to public
health or safety or the naticnal security.

€. Mandatory EAP Referral. Upen reaching a finding that an employee uses
illegal drugs, agencies will refer the employee to an Employee Assistance
Program and give the employee an cprertunity to undertake rehabilisation.
While agencies should provide reascnable assistance to emplcyees who demon-
strate a desire to beccme drug-free, the ultimate responsibility to be drug-
£ree rests with the individual emplovee.

v
d. LCiscretionary lPisciplinary Actions. Upen the first confirmed determina~
ticn that an employee uses illegal drugs, there are 2 range of disciplinary
actions available to an agency, from a written reprimand to removal. Except
for employees who voluntarily identify themselves as users cf illegal drugs,
cbtain appropriate ccunseling and rehabilitation, and thersafter refrain
from illegal drug use, agencies are required to initiate disciplinary action
against employees whe are found to use illegal druga. Agencies have discre-
tion in deciding what disciplinary measures to initiate, consistent wizh the
reguirements of the Civil Service Reform Act and other appropriate factcrs.
Among the disciplinary measures available to agencies are the following:

(1) Reprimanding the emplcyee in writing.

(2) Placing the employee in an enforced leave status, consistent with
the procedural requirements of 5 C.F.R. 752.203 or 752.404 as appropriate.

(3) Suspending the employee for fcurteen days or leas consistent with -
the procedural reguirements in § C.F.R. 752.203.

(4) Suspending the employee for 15 days or more consistent with the
procedural reguirements in 5 C.F.R. 752.404. .

(5) Suspending the employee, consistent with the procedural requirements
in 5 C.F.R. 752.404, until such time as he or she successfully completes
counseling or rehabilitation or until the agency determinaes that action
other than suspension is more appropriate tc the individual situation.

(6) Removing the employee from Federal service, consistent with the
procedural requirements of 5 C.F.R. 752.404, for: confirmed illicit use of
an illegal drug:; refusal to take a drug test authorized by E.C. 12564;
refusal to obtain or successfully complete counseling or rehabilitation as
required by the Executive Order: or cnce having completed counseling or
rehabilitation, failing to rafrain from illegal drug use.

(7) Separating the employee from Federal service is mandatory upon a
seccond confirmed finding of illegal drug use.
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e. Frepcnderance of Evidence Requirement. Acencies are rer;nded that any
action, including remcval, taken acainst an emplcyee under title 5 United
States Code, Chapter 75, must Le supported by a preponderance ©f the evi-
dence. Care must be taken in the conduct of tests and the handling of test-
ing samples to ensure that requirements cf evidentiary proof may be met.

6. STATISTICAL REPORTING. Agencies shall keep statistical records on:

(1) the rumber of emplOoyees tested and the number of employees with confirmed
positive tests; and (2) the number of applicants tested and the number of
applicants with confirmed positive tests. Personally identifying informaticn
in these statistical records is strictly prohibited.

7. EMPLOYEE COUNSELING AND ASSISTANCE.

a. Program Requirement. TFederal agenciss are required by Public Law 92-25%5
as amendec, and by 5 C.F.R. 792 to establish programs for appropriate preven-
ticn, treatment and rehabilitation of Federal civilian employees with drug
abuse rrcblems. Acencies are authorized tc establish Exployee Assistance
Programs to meet this mandace.

E. ZAP Reguirement. Executive Order 12564 identifies Employee Assistarnce
Programs as an essential element to an agency's plan to achieve a drug-free
workfcrce, and explicitly states that agencies shall refer all employees
found to be using illegal drugs to their Employee Assistance Program for
assessment, counseling, and referral for treatment or rehabilitation as
appropriate.

¢. EAP Rcle. Employee Aszsistance Pregrams play an imaortant role in iden-
tifying and resclving emplovee substance abuse by: demonstrating the agency's
commitment to eliminating illegal drug use:; providing emplcyees an opportu-
nity, with appropriate assistance, to discontinue their drug abuse; providing
educational materials to managers, supervisors and employees on drug atuse
issues; assis:t:ng superviscrs in confronting employees who have performance
and/cr conduct problems which may be based in substance sbuse: assessing
employee~client problems and making referrals to appropriate treatment and
rehabilitatien facilities; and followup with individuals during the reha-
bilitation pericéd to track their progress and encourace guccessful completicn
of the program. . T

d. EAP Elements. In keeping with Executive Crder 12564, agencies should
ensure that: ‘ :

(1) EAP's are available to all employees, including those located ocut-
side of the Washington metropolitan area and major regicnal cities. Agencies
are encouraged to explcre a variety of means for meeting this requirement,
including private contractors and cooperative arrangements with other Federal
agencies, State and local governments, and non-profit organizations.

(2) At sites where it is not feasible to establish a continuing EAP,
agencies should arrange for employee access on a3 "needs” basis to comparable
local resources or to services of established EAP's in other 1ccaticnl.‘

(3) EAP's, whether in-house or operated thraugh contract, are adequstely
staffed with fully qualified individuals who can:

(a) Provide counseling and assistance to cmployocs wvho self-rafer
for treatment or whose dérug tests have been confirmed positive,
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) g and monizor the employees' procress through treatment and

rehabilitation:

(b) Provide needed education and training to all levels cf the

' organizaticn on types and effects ¢f drucs, symptoms of drug
use and its impact on performance and conduct, relationship of
the employee assistance program with the drug testing program,
and related treatment, rehabilitation, and confidentialiczy
issues: '

(c) Ensure that the confidentiality of test results and related
medical ancd rehabilitation records are maintained in acecor-
dance with the specific requirements contained in Public Laws
92-255 and 93-282, with reculations published in 42 C.F.R.,
Part 2, and with guidance contained in Section 4. of this
Letter. '

(4) Acdecuate treatment resources have been identified in the communic
in order to facilitate referral of drug abuse clients.

{$) All employees in the agency are informed about the EAP and its
services.

(6) The Employee Assistance Program plays an appropriate rcle in the
develcopment and implementation of the acency's drug testing program.
EAP's should nct be involved in the collection of urine samples or the
initial reportine of the results of drug tests, but rather be a critical
ccmpenent in the agency's efforts to counsel and rehabilitate drug-
abusing employees, as well as in educatinc the workforce on drug abuse
and its symptoms.

e. Turther EAP Assistance.

(1) Attachment 4 provides a list cf consortia throughcout the United
States. Acencies wishing to join an existing consortium should centact the
individual listed recarding tha: possibility.

(2 Attachment 5 grovides the names and addresses of organizations
which have develcocped informaticon on treatment facilities in the Washingten,
L.C. area and throuchout the U.S.

(3) The Model Employee Assistance Program prcvided as attachment €
addresses those functions we consider essential for an EAF. to provide in
support of the President's drug-free workplace initiative. It should de of
use tc agencies in develcping new EA?°'s and in assessing the zdegquacy of
existing programs. OPM's Employee Health Services Branch (Tel. FTS 632-5558)
is available for technical assistance on these provisions.

Lpefowe

Constance Herner
Directer

Attachments
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-SAMPLE-

CONSENT FOR RELEASE OF PATIENT INFORMATION
DURING OR AFTER TREATMENT OR REHABILITATION

[

' » hereby consent to the disclosure of
TEmployec/Patient name) :

information concerning my progress in terminating illegal drug use. !
authorize the to disclose that information to
{ireacment/Rehadbilitation Facility)

, director of the Eamployee Assistance Program

\Name;
at and to , My supervisor
(Name of Agency, - (Name o7 supervisor)
and to the agency Medical Review Q0fficial for drug dse monitoring under
Executive Order 12564, which provides for a drug-free Federal workplace.

! uynderstand that this consent is subject to revocation at any time,
except to the extent that action has been taken in reliance thereon, and
that it will expire without express revocation upon

(date, event, condition,)

This consent to disclose the above-described treatment records was
freely given, without reservetion, for the purpose set out above.

- ' (S1gnature ot emplioyee/patient)

TUate on which.consent is signed)

CLAUSE FOR USE IF EMPLOYEE IS A MINOR OR LEGALLY INCOMPETENT

I, ", the [parent/legal guardian or personal
(Name)
lega! representative] of the above named employee/patient, hereby consent
to the aforementioned release of iaformation on his/her behalf.

TSignature)

Tﬁhtéf
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-SAMPLE-

[AGENCY NAME

ACKNOWLELDGEMENT OF NOTICE TO EMPLOYEES
- WHOSE POSITION IS DESIGNATED SENSITIVE FOR DRUG TESTING PURPOSES

I acknowledge receiving notice of the establishment of (agency namel's
employee drug testing program. [ understand that [ may be selected for
screening by urinalysis testing for the presence of controlled substances. I
understand that a confirmed positive result of that testing or refusal to

submit to testing may result in disciplinary action up to and ineluding
dismissal {rom the Federal service.

I have read the notice announcing the establishment of an employee
drug testing program.

Printed or Typed Name

Signature of Employee

Date
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=SAMPLE-

RELEASE MEMORANDUM

SUBJECT: Release of Patient Information
FROM: [Program making the disclosure]

TO: [Name or title of the person or orzamzatxon to which the
disclosure is to be madel

In accordance with the attached "Consent for Relesse of Patient
Information," we have released information to you on [Patient's namel.

This information has been disclosed to you from records whose
confidentiality is protected by Federal law. See 42 U.S.C. § 280ee-3.
Federal regulations, at 42 C.F.R. Part 2, prohibit you:{rom making any
further disclosure of it without the specific written consent of the person to
whom it pertains, or as otherwise permitted by those regulations. A general
authorization for the release of medical or other information is NOT
sufficient for this purpose.

(Note: This memorandum is substantially the same as the one appearing in
Appendix D of FPM Supplement 792-2.)
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CURRENT QPERATING CONSCRTIA

GEOGRAIC LICATION LFAD AGENCY  FOINT OF CONTACT  TSLE NO.
AICEQRAGE, AK FAA JAMES OLIVER 907-271~5875
ATIANTA, & HHS MARILYN MONTGOMERY 242-2713
BCSTON, MA o™ AN KENNEDY 223-2273
BUFFALO, NY RHS BCB MAZZCOMI 264=5505
CHITAGD, IL BS FRANCES WENCE 3531709
CINCINNATI, CH BiS FRANCES WENCE 353-1719
DALIAS, TX HHS MARY FERKINS 729-3126
LENVER, OO BS TR R LORTSCHER  776=0078
RANSAS CTTY, 1D HHS JOHN MCCIAY 758-3597
LONG ISLAND, NY HHS BOR MAZ 7CCHI . 264=5505
STATE CF MICHIGAN RS FRANCES WENCE . - 353-1719
NBRRK, NI HHS BCB MAZZCOHI . 264=5505
NEW YORK CTTY, NY HHS BCB MAZZOCHI 264-5505
PHILATELFHIA, FA HES BEVERLY JANDR 596~6712
Sa XBN, PR HFS | BOB MAZZCCHI 264=5505
SEATTLE, WA ARMY CORP TERRY CONOVER —  206-764-3568
F B,
VIRGIN ISLANTS HES BB MAZZOCHI 264=-5505
WASHINGION, [T PHS AMY BARKIN (PHS) " 443-4357
CARCL BAPE (OPM)  653-8438




1.

2.

3.
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TREATMENT FACILITY DIRECTORIES

National Directo of Drug Abuse an atment and

Prevention Program, Stock No.

d Alcoholism Tre

Available fram: Superintendent of Documents
Govermment Printing Office
washington, D.C. 20402
Tele: (202) 783-3238

Washinaton Metronolitan Area Directorv of Aleohel /Drug

Treatment Resgcurces, OPM WPS=0l, September 1984, No Cost

Available from: Office of Personnel Management
Employee Health Services Branch (PSOG)
1900 E. Street, N.}7. Room 7H39
Washington, D.C. 20415
Tele: (202) 632-5558

Coping Catalog (listina resources available in the

Washington Metropclitan Area for alcohol, druas and
other addictions problems) Uodated catalog expected
to he available December 1986. Cost to be determined.

Avai{lable from: The Washington Area Counclil on Alcchol
and Drug Abuse
1221 Massachusetts Ave., N.W.
Washington, D.C. 2000S%
Tele: (202) 783-1300
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MODEL EMPLOYEE ASSISTANCE PROGRAM
IN SUPPORT OF A DRUG-FREE WORKPLACE

l. Purpose. To imnlement fully an effective Emplovee Assistance
Program (EAP) within (agency) which provides short term
counseling and referral services to employees with druqg
problems. This is in keeping with the President's policy, set
forth in Executive Order 12564, to elimirate drug use from the
Federal workplace and to offer an opportunity for rehabilitation
to users of illegal drugs. This model is intended to supplement
omoing employee assistance nrograms which, in addition to drug
abuse, address alcohol abuse and other employee problems.

2. Background. Public Law 92~255, as amended, recuires Federal
agencies to develop and maintain appropriate prevention,
treatment and rehabilitation programs and services for drug abuse
among Federal employees. Requlations implementing this
recuirement are contained in Title S5, Code of Federal Regulations
(CFR) Part 792. Guidance is further provided in Subchapters 5
and 6 of Federal Personnel Manual (FPM) Chapter 792, and FPM
Supplement 792-2, Executive Order 12564 of September 15, 1986,
established further requirements for agencies and employees in
order to obtain a drug-free Federal Wrkplace. On October 27,
1986, the President signed into law the Omnibus Drugq Enforcement,
Education, and Control Act of 1986, P.L. 99=570. That law
reiterates Comgressional concern about the prevention of illegal
drua use and the treatment of Federal employees who use druqgs.

3. Obijective. The obijective of the EAP is to assist dmalcyoos
with druz problems to find treatment, to follow up with them
éurinc recovery and rehabilizaticn, and to help them remain drug-
free,

4. Polievy.

A. As an emoloyer, the (agency) is concerned with the well-
being of its employees, the maintenance of workforce
productivity, and the preservation of a safe and secure
workplace. The use of illecal druags by (agency) emplovees,
whether on or off the job, is inconsistent with these qoals and
will not be tolerated.

B. The (agency) stands ready to assist employees in becaming
drug f£zee. :

C. Employees who are users of illegal drugs are encouraged
to seek counseling and other appropriate assistance voluntarily,
including that available throuah the (agsncy's) Employee
Assistance Program. ‘
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D. The confidential nature of client records will he
- safeqguarded and only disclosed in accordance with the
confidentiality provisions cf Title 42 CFR, Part 2.

E. To the extent feasible, brogram services will be provided
to family members dealing with the Arug problem of an employee,
or to an employee dealing with the drug problem of a family
member.

5. Program Responsibilities,

A. Agency Emplovee Assistance Proaram Administrator. 1The
Emplovee Assistance Program Adminisctrator has the lead role in
ensuring that the (agency's) EAP program meets the reguirements
of E.O. 12564, and is responsible for the development,
implementation and review of the agency EAP. In addition to
supervising the headaguarters EAP Coordinator and counselor(s),
the Administrator will provide advice and assistance in
establishing field office EAP's. The EAP Administrator will
advise agencv components on the submission of annual statistical
reports and will prepare consolidated reports on the agency's EA?P
activity for submission to the Office of Personnel Management on
a fiscal year basis.

B. Emplovee Assistance Program Coordinators. .

(1) The Emplovee Assistance Program Coordinator has
responsibility for implementing and operatinag the EAP within an
agency camponent, such as the Headqgquarters office or a field
installation., More than one coordinater may he deemed necessarv,
depending on the size of the assiagned component. Where the EAP
services are contracted out, the coordinator has responsibility
for monitoring the contractor pmerformance and verifying services
rendered within (agency). The pverson(s) selected for such
~assigrments will de allictted sufficient official time to:

(a) implement effectively the agency emplovee
assistance policy and progran as well as to assist in the
development and implementation of the agency drug testing program
as it relates to the counsolina and rehabilitation of drug=-
abusing employees:;

(b) determine anpropriato supervisory training and
other activities needed to educate and inform the workforce about
drugs and symptoms of drug abuse;
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(c) develop and maintain counseling Capahility
(through perscnnel, medical, or other counseling resource,
including contracting ocut):;

(4) establish liaison with community education,
treatment and rehabilitation facilities:; and,

(e) evaluate the program and report to management on
results and sffectiveness.

C. Emplovee Assistance Counselori. (1) In seme instances,
the EAP Coordinator may have the necessary skills, time and
motivation to function as the Emplovee Assistance Counselor. The
Employee Assistance Counselor serves as the initial point of
contact for employees who ask or are referred for counseling, and
will bYe allotted sufficient official time to implement the
program effectively. At a minimum, persons desiznated as
Employee Assistance Counselors should De, or provisions should bhe
macde for them to be:

(a) Familiar with the provisions of Executive Order
12564, ®"Drug-~Free Federal Workplace®" and Federal Personnel Manual
Letter 792-16 , "Establishing a Drug-Free Federal Workplace".

(h) Trained in:

-« counseling employees in the occupational
setting,

- identification of drug abuse, and,
- administering the Employee Assistance Program.

(c) Able to conmunicate effectxvely with employees,
supervisors and managers concerning druq use and its symptoms and
consequences, )

(d) Knowledgeable 'about ceommunity resources for
treatment and rehabilitation of drun users, includinq information
on fees and payment schedules.

(e) Able 20 discuss drug treatment and rehabilitation
insurance coverage available to emplovees through the Pode:al
Employee Health Benefits Program.

(£) Able to distinguish the occasicnal user from the
addicted user and to sucqgest the approoriate treatment based on
that information (e.g., after hours attendance at Narcotics
Anonymous meetings to significant medical assistance).
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(qa) Able to nrovide training and education on drug
abuse to emplovees, sunervisors, unicn representatives, etc.

: (2) In offices where counseling staff is not availadle
within the agency, reasonable efforts should be made to provide
emplovees with access to a cqualified counselor outside of the
agency. This may include authorizing official time for the
employee to visit or be visited by a counselor personally, or
other steps which may be appropriate.

(3) PFor employees referred as a result of drug-testing,
counselors should document the treatment plan prescribed.
Signature of this document by both the ccunseleor and client will
ensure mutual understarding of the treatment plan and tha
consecuences of fallure to remain drug free.

(4) In order for the counselor to be viewed as the
source of assistance and understanding for emwployees, the
person(s) performing these functions should not be involved in
the actual druq testing of employeses.

D. Emnlovee's Role. All employees are encouraqged to enhance
their druq awareness through educational opportunities afforded
by the EAP or the cowmunity at largqe. Employees who are illegal
drug users are encouraged to seek counseling assistance
voluntarily. Employees found to be users of illegal drugs are
required to accept referzal to the EAP and are urged to cooperate
with medical treatment and/or rehabilitation orograms that are
indicated.

E. Medical Personnel,

(1) Employee health units provide emergency diagnoses and
¢irst treatment of injury or illness of employees during 4duty
hours. Where indicated, the emplcyee should be further referred
to a private physician or cammunity health service. £ such
cases ultimately are determined to have stemmed from abuse of
drugs, medical perscnnel should discuss the facts of the
situation with the supervisor and the employee and refer the
employee for counselina. A close working relationship with the
EAP Counselor(s) is essential for program success. 7The Health
Unit staff {s available for consultation with and assistance to
personnel assigned EAP responsibilities.

(2) Where such facilities do not exist, these services
are provided whenever possible through existing occupational
health facilities and/or cammunity physicians or clinics.




SR Attachment 6 to FPM Letter 792-1§ (&)

6. Traininag and Education.

A. Superviso trainina. Employee counsslors will conduct
or otherwise provide training sessions for agency supervisors on
the handling of problems of substance abuse. Appropriate tonics
include:

(1) Drug awareness and symptams of drug use.

(2) Recommended methods for dnl\ing with the susmcnd
or identified drug user.

(3) Supervisory resvonsihbilities under E.O. 12564,
(4) Cenfrontation and referral technicues. '

(5) Explanation of the (agency) employee assistance
procram and its relationship with the (agency) drug testing
proaram.

(6) General principles of rehabilitation including
technicues for supervisors to assist employees in returning to
the worksite, given specific (agency) needs and requirements.

(7) Personnel management issues (e.g., relationshio of
this program to performance appraisal and disciplinary programs;
leave usage; and, supervisory notes and documentation).

B, Emplovee education. The Employee Assistance Coordinator
will ensure that employee seminars on topics dealing with drug
use are provided pericdically. Managers and supervisors shall
encourage employee attendance at these seminars and provide other
appropriate supvort. On a continuing basis, educational
materials and information on drug abuse will be available to
individual employees.

7. Publicity of EAP to emnlovees.

A, This policy and program will be made known to all
(aqency) employees. All newv employees will be informed of the
services available under this program as they enter on duty.

B. The names and locations of Employee Assistance
Counselor(s) should be listed in telephone directories and
displayed on employee bulletin boarzds.

C. Periodic employee ncmo:inda and other aprropriate .
publications should be used to keep emplovees informed of EAP
services,
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8. Shorteterm Counselina and Referral.

A, Referrals to the Employee Assistance Proaram are for the
purnoses of identifying the nroblem, referring the embployee to
the apporopriate treatment rescurce in the community and following
up with the emplovee during recovery and rehabilitation.

B. Vbluntarg referrals, or self referrals, are to be
encouraged throughout EAP materials.

C. 1In the case of a management referral as a result of a
positive drug screen, the employee assistance staff will
interview and/or consult with supervisors and management
cfficials, as requested, and provide them with quidance on how to
refer the drug abusing employee to the assistance program. Once
the referral is made, and the emnployee agrees to the appointment
with the counselnr, the counselor will recuire the empl ovee <o
sian a consent for release of information to the superviser
before assistance will be provided. This consent will cover the
release of information pertaining to the employee's compliarnce
with the agreed upon treatment plan and the emplovee's proaress
during and at the end of treatment. Upon obtaining the signed
consent, the counselor will assess the problem(s), review the
emplovee's health insurance coveraae and refer the individual to
an appropriate treatment resource in the Community. The
counselor will monitor the embloyee's treatment and keep the
supervisocr advised as to the progress being made. The counselor
will periodzcallf follow=up with the emplcyee and his or her
superviscr after any treatment which occurs and offer support and
assistance as needed.

9., Cemmunity Resources. The EAP will develop a working
relationship with conmunity assistance resocurces. Program
coordinators and counselors will determine which community
agencies or individuals best meet employee and management

needs. Contact should be astatlished vith specialized rescurces
such as the following:

A. State druq authori:i-s for help in 1dontifyina treatment
resources for dJdrug abusino employees;

B. Narcotics Anonymous zor information on vhere and when
meetings are held:;

C. Hospital and clinic treatment facilities in order to
establish a working relationship between the counselor and the
receiving treatment source; and,

D. Drug abuse councils to keep abreast of the latest.
development regarding drug abuse.
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10. Program Interrelationshios.

A. Relationship with Drug Testing Program. As called unon,
the EAP staff will work with the druq testing proaqram staff in
the develomrment and implementation of the drug testing program.
However, EAP staff are not to be involved in the collection of .
urine samples or the initial reporting of drua test results. EAP
efforts are to focus on counseling and rehabilitating drug-
abusing employees, as well as on educating the workforce
regarding drug abuse and its symptoms.

B. Relationship of the Supervisocr. Supervisors have
explicit expectations Gf their employees in terms of job
performance and behavior. When supervisors are advised of
confirmed employee drug use, they are recuired to refer the
employee to an Emplovee Assistance Proqgram and to initiate an
appropriate personnel action. In those situations involving
illegal drugs, except as provided in Section 5(b) of Executive
Order 12564, disciplinary action is recuired to be initiated
against s2mployees who are found to use illegal drugs.
Supervisors should work with the Employee Assistance Counselor to
monitor the employee's progress during treatment and
rehabilitation and take aopropriate personriel action should the
employee fail to remain drug free.

C. Relationship with Labor Organizations. The supnort and
active participation of labor organizations is a key element in
the success of an employee assistance program. 1Therefore, where
there are units of exclusive recognition, management should:

(1Y Communicate to labor organizaticns a streng
cammitment to providing assistance to emplovees.

(2) Consult or neaotiate, as approprilate, concerning the
implementation of the EAP.

(3) Include union representatives in approoriate
training and orilentation programs to ensure a mutual
understanding of program polxcy, referral procedures, and other
program elements.

1l. Recordkeepinc and Reporting,

A. Counseling Records. Records on employees who have been
referred for counseling will be maintained in a secure and
confidential manner. Information on any drug abuse client will
be released only to the management official empowered to
recammend or take action, in accordance with the amployee's
consent to release, and for the reascons identified in section 8C
above. Any information obtained by a sunervisor from the
counselor must be maintained, as with all employee records, in a
strictly confidential manner. 1In addition, to the extent that
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“counseling records include employee treatment records, they shall
be maintained in accordance with Public Law 93=579 (Privacy Act),
Public Law 93-282 and Title 42 CFR, Part 2 (Confidentiality of
Client Records). Consequently, access to these records will be
strictly limited. All approoriate steps, including necessary
physical safeguards, will be taken to snsure acainst unauthorized
disclosura.

B. Reports to OPM, The EAP Administrator will campile
sufficient statistical and programmatic data to provide the basis
for evaluating the extent of drug abuse problems and
effectiveness of the assistance program. The EAP Administrator
will also submit agency=wide reports to the Office of Personnel
Management that contain data recuired by OPM to meet the

statutory reporting recguirements contained in P.L. 99-570.

12, Proaram. Evaluation. The EAP Administrator and Coordinators
will Tequlazrly evaluate their program to determine the
effectiveness and efficiency of services. These evaluations wlll
include: services to employees with drug abuse problems,
referral procadures and effectiveness, supervisory training,
employee orientation, reporting systems, availability and
accessihility of EAP, records systems, outreach activities,
staffing and qualifications nprocedures. Written svidence of
program evaluations, identified deficiencies and correction plans
will be available for review by the EAP Administrator.

Documented modifications in the program's assessment and
intervention services should be made based upon the findings of
such evaluations. '
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. Federal Personnel Manual System

Office of Personnel Management FPM Letter 792-17

) . Pubinhed n agvance
JFPM Letter '792-17 of CarporaNon n FPM
Supe. 792-2

SUmECﬁ Establishing & Drug-Free Federal Workplace

RETAN UNTRL SUPERSEDED

Washington, O. C. 20415

Heads of Departments.and independent Establishments: .

l. The purpose of this letter is to amend the guidelines published by this
agency on November 28, 1986, in Federal Personnel Manual (FPPM) letter 792-
16, with cegard to the confidentiality of drug test results. The following
portion of the guidelines supersedes the corresponding portion of FPM
letter 792-16. Both of these FPM letters will be incorporated into FPM
Supplement 792-2 which is scheduled for release in the near future.

2. The amendment of the guidelines was warranted by the recent issuance of
technical and scientific guidelines on drug tcsting by the Department of
Health and Human Services. These amendments clacrify the parameters of the
confidentialjity protection to be afforded drug test rasults under Executive
Order 12564, a Drug-Free FPederal Workplace, issued on September 15, 1986. "
It should also be noted that the Off{ice of Personnel Management will socon
issue amendments to several government-wide systems of records notices
required under the provisions of the Privaecy Aet, § U.5.C. § 552a, et seg.

3. Subparagraphs (5), (6), and (7) of Section 4f of FPM Letter 7392-16, are

repjiaced by the following subparagraphs, which include the amendments:
(5) Accordingly, drug abuse treatment or rehabilitation pecords may
not be otherwise disclosed by agencies without the econssnt of the
emplayee involved. A sample consent for release of 'patient ’
information cduring and after treatment or rehabilitation and a sample
release memorandum are included in attachments 2 and 3, respectively.
Any disclosure without such consent is strictly prohibited. |

(6) As part of the drug testing procedure, confirmed positive test
results should only be released to the agency's medical review
official (as defined in the HHS guidelines), the administrator of the
agency Employee Assistant Program (EAP), and to the management
official empowered to recommend of take action.

(t) fter examination by. the medical review official, eonfirmesd
positive test results will be forwarded to the agency EAP program

administrator and to the managemen! offjicial empowered to recommend or

take action. Drug test results will be protected under the provisions
of the Privacy Act, § U.S.C. § 552a, ot sec., and may not be released
in violation of that Act. Records of uncon{irmed positive test

resuits and negative test results will be destroyed by the laboratary.

T

Constance Horner
Director

March 9, 1987

Inquiries: Cffice cf the General Counsel, (202) 632-4632
Code: 792, Fecerazl Bmlovees' Health and Counseling Programs
Distribution: B3asic P, FM Surplement 792-2
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wot permitied must not affirmatively ,,:.',-u 4 ..,.
. reveal that an identified individual has . < = e,
been or is an alcoho! or drug patient. ,."- w0
- One way to make such an answeristo . ...
_ give a copy of the confidentiality e
.regulations to the person who asked for .. .
the information along with general
advice that the regulations restrict the

N .‘.- 3

l:."

{
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Y

.
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. disclosure of alcohol or drug abuse  --. 1 <%

__; patient records and without identifying -
:» any person as an alcohol or drug abuae AL

pmenl (8 213(c)).

-"Bach patient must be told about theae Ly -
confdenmhxy provisions and fumished 52 pptd

ds  empolyees or agents of the program ., & summary in writing (§ 222). - - = Gx- oA
o - (§287). : * There is & criminal penalty for * .- 2= 7
T,.'", Acourt order may not authorize " violating the regulations mo! more than™* [~
- 8500 for a first offense amsl not more ’

" than $5.000 for each subssquent offense  *

e, BRI
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COMPARISON WITH PROPOSED m dntc abule prognm within the : {'," Congnu o enhance treotment”ﬁ.i ,,":-‘."f-

ik, ULE . opieiiommen. o R 1S ..,;_g,;,, meaning of these regulations so long as - . incentives for s..ohel and drug abuse "\"T .
W Subpart A—lntmduchon et )_‘ s the entity is specialized by holding llle“ inasmuch as many alcohol and/or drug :

¢ SIS Reports of Violations =+ =% 3Titis out to'the community as providing .~ - abuse patients are treated in a general » T
3. !‘?m, 1epo L7*®-diagnosis, treatment. or referral for - vt ‘medical care facility not hecause !Hrw 2 I-

: TBot" *he existing and proposed rules "% treatment for alcohol and/or drug abuse:’ * have made & decision 1n seek alcab ol ~ o
3 "'-pfovxde for the reporting of any 25T If o facility is @ provider of general - gnd drug abuse treatment but b.é."‘ it
“uar. " violations of the regulations to the "7 7 medical care, it will not be viewed in. .- they have suffered » trsuma or h 'u" u&
{ Conud/oited States Attorney for the judicial "f’ whole ar in part as a program unless it . ncuyu condition with a prima d‘.. ¢ :n" 5
Abuscdlllnﬂ i which The violatioris occur. fOf .-has either (1) an identified unit. i... & . . -.of other than slcohol or m?b p.:f:;»
.= peporting of violations on the partof " locmon that is set aside forthe -, .- .. In t ad dux;e. the
{=<. methadone programs to the RGB‘OMl y provision of alcohol or drug abuse” " . ;. exmmb:nei.n no penul ed '1t < 'aﬁ
@ i~ Offices of the Food and Drug "‘dxagnom. treatment, or referral for. .. - facili ;ng i onon :?; nthmg 'ur care, Z:

- Wiewe Administration, and for repomng : '- “treatment, or {2} it has personnel who | . aciil ': s ';‘mmi ‘%h ¢ fene itto, <
- RS, ,“ violations by a Federal grantee or’ - 33 *“ "_are identified as providers of diagnosis, . . gnhelnn:dm at u!:hngl erefore. the - *,3
B L ““eontractor to the Federai egency '™ =" “treatment, or referral for treatment and ina d":“'m Leildngf_uage of th‘e N
' ‘j ** ' monitoring the grant or contract. (See ¥~ whose primary function is the provision proposec ru ’d“ ’ak 1 : ining =~ ¢ :‘;"'
.. % §§27 and 25, respectively.) - "' of those alcohol or drug abuse services. pn:gnm “and making the regulations iy
~=%x < Inasmuch as it is the Depaﬁmen\ of st Regardless of whether an entire legal applicable at § 2.12 to any information £y
:"' lustice which has ultimate &id solé "+%#! \:!:tlty ia @ program or if a part of the ~about alcohol and/or drug abuse <ot (2 8

=% responsibility for prosecuting violations™~ “entity is & program, the confidentiality - _""'m’ which is obtained by a : ~:+ y45,
“of these regulationa, the Final Rule - *'ﬂ-pmlecuom cover slcohol or drug abuse «federally assisted alcobol or drug 'b"'ﬂ,&.

" conlinues to provide for the referencé of ““patient records within any federally *program for the purpose of treating.: \.';'" o
“*"reports of any violations to the United" " ‘assisted program. as “program" is ", “making a disgnosis for treatment, or %37
172-States Attorney for the judicial district 7*~'{'defined in these regulstions. * -+ 7' " making areferral for trelt.m)e nt DI. ""ﬁ
-=a2 i which the violations ocur. * #5.— %4712 Those comments opposed to limiting '~ - alcohol ot drug abuge. -7 "‘L -’..;:t
#2352+ +{t also continues to provide for the =4 “applicability of the regulations to . " *~"Communications bohveen a Program "

‘-o..q

x.,-,:
\!P.

po=+- . reference to the Regional Offices of the -:'“gpecialized” programs locused on the .. .and an Entity Hovi Dire-t - N ‘\
<. - Food and Drug Administration of any- """ “desirability of full and uniform - = z!mmum‘h{e ccn’z’fu[ ok .- K n,:,;g
E ciemyrepor, of violations by & methadone = gpplicability of confidentiality The existing regulations Cath §2110p)00)" S

i E PrOgram, Asn tegulnot-y agency, the ">-*% Tgtandards to any alcohol or drug nbuse i .
+:5;.; Food and Drug Administration has both - ‘patient record irrespective of the type of.. ':d th: mﬁ‘d mlt:i:tlx § 212(c)(3) b;“ -
- the organization and authority to™- +.0394% facility deliveting the services. - . . u '":x;?p e res o m?E- i 8
.+ "respond 1o alleged violattons s#e45371 > The Department takes the position - Inf ““:;' “mgl'“m“ ong 0 RRL
—»+The Final Rule no longer directs - < "r_"'i ~that limiting applicability to npecmlized ormalion within ll‘lil'bsu:en‘:tl e& Phy
.=+ reports of vnolauom by a Federa} ° ’«"- programs, l.e., to those programs that 3: un:ng pemlmne o c::’nn M&“ w“ ‘“‘
., ==+s - graniee or contractor to ‘the Federal "hold themselves out as providing and eir du e’r‘" lrixct:nnec on tivel A Py ;
= . sgency monitoring the grant or contract + which actudlly provide alcohol or dmg .'l’;:’"g:”:: ps ';“ care, t!splec ‘z__Y.'
ine;OF. 88 lo'the proposed revision of the -+ 38 abuse diagnosis, treatment, and re!ernl ar w' P ledlt.fn ":tl"ﬂloul y ! ok
e rulen vidlations by a Federal ageticy to " ™ot tréatment, will simplify . Yo eﬂ”'l;‘ e 8x l‘ ngpm\;:;gnm 0 I3
- \he Federal agency responsible for the ‘- wdministeation of the regulnhom I _ mean that mm“d"' ons i ﬁl 30<

v . Program. This change is made in "+ ‘without significantly affecting the ™ . progdml may ‘acu cﬂeo::mun cations tlo,,.
~ o027 recognilion of the lack of mvestxgatwe '" incentive to seek treatment provided by %88 i ““"t';'" entlty having direct 5
aveis §75-1, tools available to granting and 2. vuziile 7t the confidentiality protections. .~ ;. controloverthe program. - (. - !9“--'-
-, scontracting agencies and of the ultimate . Applicability to specialized programs The Final Rule has incorporated thl( g

T " relerral which must be made to the - * ¥ will lessen the adverse eeonormc unmct > legal opinion into the text by ‘“"dml.
531 . ox.~ Department of Justice. Of course if - & of the currént regulations on a .- §212(C)(3) to exernpt from restrictionac, 3
eley e iy Mleged violations come-to the aitention . ~*substantial number of facilities which ..o disclosure “communications’ °f- "‘1» R
‘gviii Fazer O, of the Department'of Health and Humim'!: .provide alcohol and drug abuse care ... 'Information between or among _ ] AR
it -»-“h Services. they will be forwarded to an "+ only as an incident to the provision of . -*personne! having a'need for the * =<3 <L
"!‘"“'. . J 2y _,, “appropriate RPN'BH“UV‘E of the ~+“~ Nt menl medical care. We do pot fm.ee lnformnt.lon ln mnnectlon with tth S %=
.,.:,_,, N g-, » '"Depmm eit'of. ]ustica £ St i i pr 4 that elimination of hospita) emergency . - dutiés that arise outof the provision of N

B—Gaderal %3¢ i o rooms and general medical or surgical - % diagnosis treatment, or'referral for . VRN
&Ibp‘ﬂ va!d AT o \~Zqvards fmm';?mise wili sct ..u:g . " .! ‘treatment of alcohol ord.ms sbuse [{ e
* Speciolized Programs T e g et Son " gignificant deterrent to patients oeeldng .+ the communications are within:a'; "Y*
;. Like the proposed rule at § 2.12, !he S assistance. {or alcohol.and drug abuse. -: - program or betwoen & program and an e
:+.Final Rule is epplicableto any alcohol == While some sommenters. cuggened .24, ;entity that bas Girectadministrative i
" and drug abase information obtained by " that there. will be an Increased : v 15 .- - . Control aver the program. Parsgragh {d).
! W federally assisted alcobol or drug-. »+}:<*:administrative burden for orgamuuons - of that same ' spction is accordingly i ‘.;’_‘.
X program. “Program" (s defined in | openﬁng both a specialized alcobol :,,: amended to reatrict any lunhnr i T
% § 211 o8 & person which says it provides ,-and/or drug abuse program and - .~ disclosure by, an ldmln}s!:aug
. and which actually provides alcobol or:, * providing other health services, we view " *‘which receives: igformation in Sy :_.
-, drug abuse diagnosie, trestment, or ‘,u,;a % this as the same burden facingall . , 23", 21Ae)3) %w,.‘w 5 ,,‘_,,.: n ‘,ﬁr
h .‘nieml fot.trellmen!- Apmm my bAs L 8anerll med.xcal cll'ﬁ ~(M:.‘lllll!l \Iﬂda lh. ’ &p[ana“an afAPP . \:‘g
> provide other-services In addition to ;5 <% exhtlng rule. " e i PN ‘«]r m. :xu A ‘-.‘..'.
sicohol and drug abuse services. for ./ iy In.many.instances it is quettxomblc v den “The.existing regulations a "".("'s.‘
-g_‘ ! example mental bealth or psychintrie - };,_,whmher applicability to general mednul lPPhClble o, palieat NQP"‘! NAGPE.HY
r.-ﬁ‘-:_s"m and neyertheless be an alsohol . .care facililies lddreuel the intentof 7. 1n conaection wlqghe perigmance 0 <':':s‘
AR - ::».w-«seu S L So mteteny L v ey A " L ""V“-*' fu ﬂl‘ﬂ‘"&“i‘:”ﬁ o
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S .\myakzzbotzbmm chrag atrose: o mnﬁdcnmlny pvovhiom end that the "~ irdorgiation 10 bring t:'tnﬁml dnrges or
..-} @mum@cm which is federslly - vi; record of anindividual patieat ip an ~-~" invesligate a patiem! fora crime apphcs
U ssisted- Apphicability is determinad by . ~»uncavered program, whose oare ic - ‘- - 10 any infonnation oblained by the -'u-'.__;’.,‘ .
¥ -the natire and parpove of the Tecords, ~o# federally supported in some way which < program for the purpossoldirgnosis, "+~ 1
B not the status n: primery functional - r’ ¢s notra titahe Federa!aeeistance to © -eatme -1, or referral for treatme: o 0 T
b . ff tapacity of t+  recor ~aceper. The ~ 1. e prog.odownder § 2.45{0) it not % alcohoi ur drug abuse.~ " 7 2 ’
- definition of "u..ohol uuse ordrug - ... au’orded conﬁdentlalny protections. © *  Several commenters strongly \.u-gcd
. abuse prevention function™ includes ... ThuA. where a Feders| payment is made - the explicit inclusion of nchool-bmd ;
+* specified activities “even when - +**.5%-to a program on behalf of an lndmduel " education and prevention' programs in™ ,
performed by an organization whole : patient and that programisnot  * * - the applicability of the regulations. o
- primary mission is in the field of law ‘... otherwise federally assisted under . °  School.-based education and prevention @ -
enforcement or is unrelated to alcahol or - § 2.12(b), the record of that individual *  activities may fall within the definition
drugl, e S ... * will not be covered by the regulations. " of g program If they provide alcoho! or
£ The p-opoud regulauom and the 5~ Although the Department expects them *  drug sbuse disgnosis, treatment.or - : -
Final Rule at § 2.12 make the regulations - to be rare, it would be possible for such ° referral faor treatment and if they hold

N fl

applicable to any information about . instances to occur. For example, if a - themselves out as sc doing. That is
- alcohoi and drug abuse patieats which Federal court places an individualina - reflected in the Fina Rule at § 212(e)(1)
..is obtained by e federally assisted . for-profit program that is not certified with the inclusion of “school-based
- alcohot or dar:rg a%uae g:ogram. A . un&er l‘nedMedicahe pmgraur:athat isnot  programs” in the list of ectities wh:d" W
program is defined to be those penom _' suthorized to conduct me one - .’ under the regulations. =5 < inw ¥Rwsid
or legal entities which hold themseives . :. treatment, and is not otherwiee federaliy - may come under the regulation : e

_ Anexample of how dxagnosu aﬂ'ects
* coverage has been omitted at - i3 ;% | .
§ 2.12(e)(3)(ii). It'is omitted not because Y
. the example could never occur u:‘de" the.
Final Rule, but because it is very -+ * ¢ .*: i :
unlikely lhn(a"oper.uhzed" program, as ~ " T
program is defined under these ~+ - . -
regulations, wouid be treating a patient .
. for a condition which is not relatec to ¢ _-

- out as providing and which actually . : assisted in any manner provided in
- provide diagnosis, treatment, or referral o § 2.12(b), the patient record of that .
. for treatment for alcobol and/or drug . . individua! would not be covered by the -
- abuse. Thus. there is a fundamental shift - - regulations even though the Pederal

- toward determining applicability on the  court paid for the individual's treatment.
basis of the function of the recordkeeper . Comments to the proposed rule were
%15 and away from making that decision  “: persuasive thet the type of sssistance

i based solely on the nature lnd purpose - should not affect the scope of records

gl of the records. | i -"w .. covered within a covered program. ’ vt ammed
Yy . - Nosicohol and drug nbu:e pwent : When the determination of covered E 'l?°h°l ortgrug 'Eu:f :‘:lcgot}j::l(ol?zmg' :
;. records, whether identified by the - .l records was based oa the purpose and xierenhcem la::uled oot be related to ~ T
. nature and purpose of the records or the  nature of each record, it was consistent :h use :ﬁ ryf hich treatment i .“’ MY
fanction of the recordkeeper, are . - to view Federal assistance from the . e‘;:on 4. u;n or :h th el u' R
-: covered by these regulations unleu the .perspective of each individual record. "r; ’ere | asmuch 8% ﬂ:m 8 c;na. :
4 ‘diagnos:s, treatment. ar referral for -.v However, when the determination of only alff Iy to pm,{p{:m{h, y exan:jp e
{“treatment with which the records are .. which records are covered is based on ~ [ROre LXEY torco th se Laan prl;ovx be R .
cornected is federally assisted. . .- - whois keeping the records, as in the guidance and for that reason has been - - v, s
".=*Several commepters pointed out that, . vi proposed and Final Rule, it is consistent takenout . .ai: "“‘“ Aiitnsism g '"”_’ =%
wtule the regulatary Janguage of the -° .- with the approach to view Federal _ . Notifying a Parent or Guardian ofa e
“proposed rule on its face applies the rule assistance from the program level as - * Minor's Application for Treatment = ~°:
£ to information about alcohol and drug - epplying to all aicohol and drug abuse ° T
' abuse patients in federally asaisted |  patient records within the program. The proposed rule at§224 . . ..o
' programs, the explapation of the. .- ' Determining coverage basedon - * reorganized and revised but did not - .. v
“applicability provision at § 212{e}(2) ., Federal assistance to the program rather Substantively amend the existing § 235 -.
~obscires the otherwise forthright :_than to an individual represents a . - dealing with the subject of minor . 8
% ‘statement by an additional standard - change in policy from the current + patients. Under both the existing md .
“ based on the type of Pederal umtanoe -regulations under which the Department  Proposed rules, a minor patient’s * = -..% .2 °
-going to the program, Le., some patient °:views a Federal payment made on « consent is generally required priorto - .~ - inr

" yecords in a federally assisted program  behalf of an individual as suffici=nt to * -~ Dotifying the minor's parent or guardian
' “would be covered and others would not. ' cover that individual's record. However,  ©f his or ber applicatios for treatmeat -
Thoee who commented on this section  any disadvantage in not covering * This is true even though withoat

;' urged that coverage distinctions under *  individual records in those rare cases notificaticn it is impossible to obtain  ;
' the explanation in § 2.12(e)(2) be “*.  which may occur is outweighed by the parental consent in those cases where .
omitted because they result in disparate  advantages of consistency and State law requires a parent, guardiarn, or
treatment of patient records within an efficiency in management of the other person lo consent to alcoholor .
B alcohol and/or drug abuse program program as a result of all alcoho! and drug abuse treatment ofe minor. LT
-§: based on the type of Federal assistance  drug abuse patient records in the - While this issue was not raised in the -z
going to the program. Other commenters  program being subject to the seme proposed rule. the Department has car
3L asserted that basing coverage on the .. confidentiality provisions. ° received several inquiries on it from the ;, Y
2 ! tvpe of assistance 18 inconsistent with " % . ‘The Final Rule includes new material public since the proposed Tule was oo
BE: the clear meaning of the applicability .., at § 2.12(e)(3) which briefly explains the published suggesting the! in those b, s
;- provision in the pmposed and Final - types of information to which the ' States, where the parent's.or guardian's ", 2.0
" Rule. © .0 - P TPETEEN .'..renncuonl are lpplicnble depending on  consent is needed for the minor's . .» ~° 7 e 7
++~.The Final Rule revlseu Lhe propoaed * . whether a restriction is on disclosure or  “treatment, the program should be free to "™~ 7
. explanatory material at § 2.12{e}(2] to . on use: A restriction on disclosure notify the parent or guardian of the
' show that all alcoho! and drug abuse ;»:ppiie: to any information which would  minor's application {or treatment
patient records within s covered * . identify s patient as an slcoho!l or drug - -withou! constraint. The Depurtment has
program are prntected by the : abuser, Tne restriction on use of "+ considered this tssue and decided to - -+ . 0

b -
: . .
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. .- . -
i . B e
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3 «‘— g . - R . e _' » —1=--.) ,,
Y “make no substantive chengesfn thc . .{. >a requirement (n § 216 dealing with .+ .2 .upport among ‘those who commenled "z:;q
. &7 pxlpling saclmn deahns wnh minaor: necurny for written records. -+« . 0nthis provisiLu for the reiention cf the .
iy palients. met & 1o ;g Raeen st Several commenters predicted that - | existing elements of written consent on ~r' 1
e ..“;.Althnu.gh bath Lhe currem rule and the * sucha requu-emenl will pose an + .. grounds tha! the present uyslem i3 TSR0
ap ity prope Jeule gencraliy pro® Lit & -+ extrp oy cun.uorsome burdenon . ... warking v.oll and tha"L temen's e T
o "parer. L notification without the minar's - programs, perhaps tantamountte - ... whichgc i.makeupw: lL.acon~ nlare %
,' «" L gonsent. they also provide foran <.’ '’ requiring maintenance of twa systems ol sufficiently detailed to assure an - - Lot
: -... . exception. Under this exception such " "t files. The Final Rule has ldopted the . .- opportunity for a patient to make an * 3‘.. ®

. potification would be permitted when, 1n recommendation of those commenters to .. informed consent to-disclose pabent i 7\-..
. the program director's judgment. lhe -~ . drop this requirement, primarily on the - identilying information. Others...’ - << -

,‘ - .ominor lacks the cayacny to make a *. basis of the potential sdministrative and .-recommended'a more pnenluzd ~-4¢.,4uf""
- -+ .pational decision onthe issue of~ +... recordkeeping problems it poses in the. -. consent form. . « - e
=12 .potification, the mtuatjon;msera " varied treatment seltings to which Lheu : TheFinalRule retains all elements 2. '1
sais .substantiel threat to the physical weU "*w Rgulehon: are applicable. . N prc\'loull) required for written consent,
L being of the minor or any other perscn - <= While it is desirable to wnthhold -, «though in one instance it will permit g

. -and! lhu threat may be alleviated by -.*_« -clinical information from any research more general description of the mqulred
e “notifying the parent or guardian. Undor - audit.-or program evaluation function fOf . information. The first'of the required **:
-~ this provision, the program director s * *3; ‘which that clinical information is not " - ” elements of written'consent in both the® "'
. o2 yested with'the authority 1o determine * j., absolutely essentisl, the Final Rule does’ existing and proposed rule (¥ 2.31 {a)t1)}+/ #
-7 rvé: when the circumstances permitting « - +nol require recordkeeping practices w rasks for the naime of the program which ;%
-4 & Drmparental notificstion arise. ln-ducussmg -.designed to guarantee that outcorne. The -4s to-make ihe dibclosure. The Finel Rule
' i22t +the Department's philosophy behind this . -Final Rule does, of courze, implement ~.-* will amend thiY element by calling for 2
s promlon. § 2.15-1(e) of the existing rule . the slatutory provisions which thlblU F 1) The specifit-name or general '--'\
£7=5 3 gtates: It [this provision] is baned upon ~ those who receive patient identifying*  *: ‘designatiori'of the prograim or penon =§
#2712 the theory that whiere 8 person is ** - “*.information for the purpose of research. ™ "permitted fo cake the dfsclostre.” This, AL
ot e sctually as well as legally incapable of . - - udits, or program evaluation from * - - change will permijt & patient (0'Gonsent :’*
{ #7"™" acling in his own interest, disclosures fo . identifying. directly or indirectly. any - 1o disclosuré from a category of ﬁcihbes
" . " g person who is legally responsible for ".individual patient-in any report of such_"* or from 4 single specified program. Por
*: bim may be made to the extent that the _I research, sudit-or evaluationor =~ s oxample. & patient who chooses to '
" best interests of the patient clearly so - ;- otherwise disclosing patient identities in authorize dutlouure of all hh or bct:

require. I R ;.;";. any manner (vee N 252[b) nnd zSS(d))

7 * While fhis exception would not permxl Subpa.n C-—Dudouum wit.h Pnﬂonl'
parentel notification without constraint ™ ¢ Canun! T L OB A
: +whenever the program, direcior feels jtis * - e ".' i e f
T3 appropriste, the Departrhent believes it ., _Nouceto{*atwnts AT NS S to disclosure from all programs in ,‘
“3=4;% does provide the program director with .i,n ' Like the proposed ‘ule. the Final Rule ﬂ“ atient has been enrolléd és “’ £
'+ . significant discretion and does permit it § 2.22 reguires that notice be givente: ol ord.rugabme&abenl. Or. wind
"3 -parental notification in the most . i _,.f;; tpatients that Federal law and ;. 2w '»‘ ‘ ‘pauenl might narrow ¢ tcpyé taftziu‘o("7
*egregious cases where the Tbest " in.l regulalwn.l protect the conﬁdcnmhry of +. her consen! to dudouum by. Pem"ﬂn&g-,
(nterem of the patient clearly so Mr *,.» . alcohol and drug abuse patient records. ."disclosure froat all pro louted,m-;_,
* require.” Accordingly, the Depurunen! . The response to this provision in the a specified &ity, from programs m‘.;‘b‘.}"
Las deterrnmed not to make any | | : . proposed rule reflects strong support for operated by s nemed organization, oF, “‘G
subsiantive changeo in the mannerin - ' ,noufymg patients of confidentiality - . NOW: the patient might. )unlu:qgun.&
_which the existing rule handles the issue _:protections, although many stressed that disclosure from a single nungd»h%‘_
of parental notificationi. However, ~ ' ' *the notice should be simplified in order (I this connection, the Departmen) 3ty
 ‘proposed § 2.4 has been revised to | iy “to be useful rather than confusing to the - interprets the existing written'
: ‘.‘ clarify that no change In meaning is * . .- patient. Some of those who " ... wreipel .requirements to permit consent tg .
L intended from the currentrule. =-/:*%X '~ recommended against adoption of§- eraras ,dhdomof information from
315~ F 47 Finally, 4t should be fioted that, this = notice provision did so on grounds that - Programs in one. consen{ fori by Ul
Y rule in no way compels a program to * ’j - the notice as proposed is too.complex. . 'P"'ﬁc‘")' each 0“50'9 pro_gnml on\.
27~ provide services to a'minor, withouf * 7" /< Therefore, in response to many who ,'-".;. tite farm.), ljnTyn #EAVRET A SN0
T ‘pamnlal consent.".« L7\ i Foonnnnes #upported the notice provision and those = This change generalizes the consent b
\"'who opposed it on grounds that it is top , form with respect to only bae element®:
.without diminishing the petential.foca
-+ patient's making aninformed sonseat :ul_,A

-

s
% -

-“" .'.' ' Sepa mnon.of Clmlcalfrom anw{ “:complex. the Final Rule substantially 3
Cerve e ', Administrative Records_ | (i wiyiviiad, .mnfn the elemeits which'must be)
XTE "The currem rulés governius'reunr&“’*‘-‘inc]dded tndbe writtennotice to each " ;. disclose.patient identifiing ihfarmatiogel.
5 oraudiL. or evalustion funétions by =7 >% Pptient and-abcordingly réwrites the <15 The patient is In‘poskion tobe informedy,
»-.governmental agency at § 253 fdte’ that” "umple fiotice Which a‘program may, &y, 6f any-programsin whick ba'or.she Wag
_.z" " “programs should orgenize their records **adopt at its option'in halﬁllmem o! the" ¢ \-PNV!ORSJV enioled and from -which-de,
. 80 that inancial and udmlmmdveh‘*“’:*-ﬁ‘dube réqulremen!. ST i ,j.‘:h' .orsha is wdlmgwbnvgjnbnna
~ matlers can be reviewed without “ﬁ"““ff'ﬁmw-"f Weition Co ~ t S ﬁ,ﬂ.g ;. discloved. (v ¥ F AR LT
" disclosing clinical information and S5+ 7T OMM.0f ViTatien Lonsear ;; LY. 3 ﬁ;,‘: - With reg Weﬁd ntwﬂum
oML without disclosing patient tdenﬁfytng "“"W “The proponed ruie retains the - conunts,lhé I’mﬂ Rd{a‘tj?.sl(c ¥ :
';-;  Informalion except where necessary for co nqu(remenu in § 2.31 of the e:dstxng y ,‘nvem to'hngumlmm!!m eiisnng !
- sudit verification.” The’ ploposed rule? "'f?"ngulatiom for.written consent to _\ir. regulationdT ratherthmm ﬂp f%
-; .transformed this hortatory provision for * “disclosure of information'which would . ;. ~language’ of th ¢tule’to expnu
'mainienance of mmcinlladmhﬂstnwe*- identify an individual as an alcohol or.%. .Jthe idea: thafa" may-not be
: records npm from chmcal mcards into drug abuler There was a great deal of . mada on 1he buﬁ«h  writlen oomenl- )

. @
hcl"\:‘
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- -\'hu:h doea-not contain all reqmred
.elenenu in compliance with paragraph °
'(a) of § 231 There was no intention in

. different or mor. stringent standard
-.than currently exists prohibiting -, -
_"disclosures without a conforming _

written consent. Because that was

2will ot permit disclosures on the basis
of 2 written consent which,™On its fme
- sabstantially fails to conform to any of

~{a) ailhn lecnon

,1_

o - Expm Cansenl to Red:sclasun.- '
..';{'«.'. -'-'.'-vf ‘ :"‘" . ,."'.
: Bcth the vdmng and proposed rulel
d 4 zzzprohibn redisclosure by a -~

K
L4
-
-

--by Pederal rules precluding redisclosure
t4:.. except as permitted by those Federal
& rales: However, the statement of the
w| prohibition on redisciosure at § 232
dves not make svident the Department's
Anterpretation t:a! it is possible for a
patient. al the sarve tize consent to
sclgsure is given. to consent to "+
redisclosure in accordance wilb the
Fuderal rules. The Final Rule rewor«ds
D ‘statement of prohibition on :
osure and adds the phrase lhown
| quotes-below 40 the tecond sentence

: ,,’,."_fuliowa: SRR e X

.’-— TheFeden! n}eovrohlbu you from makmg
. amy ferther disclosore of this information -
v“deu further disclosyie s expressly  —
ted bytbe‘nnﬂeu cansent of the

.---.-

JRIC/T

.oy

:wninedbyum Part 2 A

—v""ﬂw purpose of the edded phrase is :o
““seknowledge that redisclosure of '
A _j f ation may be expressly permitted _
= frrodwe patient's written consent to
1. disclosure. For example, a patient may
z ‘comment to disclose pertinent -
{ - information to an employment agency
i ' axut at the same time permit the . .
" empioyment agency to redisciose this
° information to potential employers, thus
-meking unnecessary additional conseni
_{orms for redisclosures to individual
anpioyen Similarly, a patient may

~conment o disclose pertient mforma!km '

,Jtmnjmmnce pcompany forthe . .
,yurpose of claiming benefits, and at the
., ssme time consent to redisclosure by

 that.insurance company to another
arganization or cornpany for the purpose
af administering the contract under

“ieh benelits are claimed by oron
of the patient.

L &

1

N}

‘
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pdralting the prc. caed rle to establiss a

misunderstood by some..the Final Rule
- the requirements set forth in pmgrapb

~-persor-who receives information from -

i patient records pursuant to the written - losed i carry out
¥ -consent of the patient and who has been - disclosed is neceasary to out the
w'notiﬁed that the information is protected

».;-'wwbumﬂpenmurumhemu -l

Patient Consent to Unrestricted - .. .
"+ Communicalians for the Purpose of ™
Criminal Just'ce Zystem Referrols . e

- revision of § 2.35 generally supported

.+ the proposed changes. However, two
. au State commenters encouraged retention

"~ of language in the existing regulations
. which explicitly permits a patient to
'; consent to “unrestricted -,

. .communicstiona.” Otherwise, those
.commenters say, the revision will act as
a deterrent to criminal justice system
referrals.

Both the proposed md Final Rule omit
- most limitations on disclosures to which

.~ a palient msy consent. The criteria for,

-permitting release of information with’
f patient consent uader the Final Rule are;
. {1) A valid consent under § 231 and (2)
a determination that the information

purpose {or which the consent was given
(% 213{a)). A)lhoush special rujes for

. disclosures in connection with criminal -
s 'hmxce system referrals were retained,
they do not restrict “how much and

-3~ what kind of information™ e patient may

- consent 10 have disclosed under § 2.31.
. Section 231{a)(5} places no restrictions

"« .on how much or what kind of
e _".”

“information a patient may conscnt to
v have disclosed. That section simply
tequires that each written consent

. -- describe how much and wha! kind of

-‘information the patient consents to have
-.’ “disclosed. A patient may consent o
- disclosure of any information

vl v = concerning his or her parhdpluon' ina -

program. In the case of a consent for the
‘ purpose of a crimina! justice nyslem
~.-‘referral, consent to disclose “any’
- ‘:m'omtxon wncermng my participation
" in the program” pursuant to § zaua)(s)
* ‘would permit “unrestricted .
:communications” from the progam 1o
; ‘appropriate persons within the criminal
*. justice system to the same extent
~permmed by the existing rule. |
- Therefore. the Final Rule does not
- substantively alter § 2.35 ss proposed.
(Paragraph {c) hn been nworded for
clanty )

Subpo.ﬂ D—Dudoau.rel W'(hout
Patent's Consent  °

Elimination of the Requirement to
. Verify Medical Parsonnel Status

* The proposed regulations at § 2.51
zmplement the statutory provision wh!ch
-i'permits & disclosure “to medical .
‘personnel to the extent necessary o -

“ meet a bona fide medical emergency.” -
The proposed rule added a requirerent
not contained in the existing § 2.51 that
the program make a reasonable effort to
venfy that the recipient of the :

. information is indeed medical personnel

. - PNE

.+ comments from several sources lh.

Most : the 4
o8t of those who commented oo the cause delay, and could possxbly impede

"..requirement affect the provision in the .

~ . _that such qualified persannel bave o .
" research protocol which includes = ™ [

. except as allowed by these regulations.
' individuals who found that the rights of

. .disclosure of records.

.* proposed for uutnreaearc.h}u e
- of patient identifying informetion for the

“requirernent that researchers state in

.~ -The Fmal Rule deietes the proposed iy .9. 3
verification requiremenf in response to '

LLIN .h'ﬁ‘: ‘
luch a requirement is unnecessary, will

emergency treatment. In view of those

‘. comments and our Interest in essing the

.burden of compliance where possible, .’

. the Final Rule does not require =*"* ** "'
verification of the “medical penonnel" >
status of the recipient of u\!ormahon in |
the face of a medical emergency.’

However, the statute permits
disclosures only o medical personnel to
meet a medical emergencyand | ..
elimination of the verification . .. .
requirement does not in any way .. . :..

.expand upon the category of penom to .
- whom a disclosure may be made to meet

.. & medical emergency. Neither doea i

elimination of the verification™.. ">, [['0 .

< et
Final Rule at § 2.51(c) that a program

- document in the patient's records any .
disclosure which {s made in the face of & -
medical emergency. *© v L

Assessmeni of Research ﬁ.::ks ' "

" The proposed rcgulanom at§ 252 e
.modified and streamlined existing .. .. .. -*
provisions in $§ 252 and 253 govammg e i
disclosures for scieniific research. The .
proposal clarified that the determination

. of whether an individual is qualified 1o --- N
conduct scientific research would be leﬂ o .‘,‘ .
to the program director, and reqmred “

safeguards for storing patient }denufymg L
‘information and prohibits redisclosures . .

<< The Final Rule adds an edditional -
condition: The program director must _
ensure that a written statement is

LT
N

. furnished by the researcher thatthe ... . {_'. s
- pesearch protocol has been reviewed by :

an independent group of three ormore - ... '

patients would he adequately protected

_and that the potential benefits of the
research outweigh any potential rigks to
patient confidentiality posed by the | .

This revision was prompted by
comment from both the public and
private sectors that review of the
research protocol for the purpose of o
ensuriag the protection of human ™' 710 I
subjects participating in the research (in
this case, the patients whose racords ere

Ry
,s’V-
NS A1 4..

imperative prior 10 permitting disclosure
conduct of scientific research. The

writing that the protocol has been
revicwed {or the protection of human -\ .. .
subjects will provide an additional point =

. Tty e .
Fomeq v, 8
Vet

o aC T
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Mforthprw.ndm ctoc in agenc:n Sper.. qu »lnpmate :

L 'Betermmmg hether {., redeasc | atient ‘orgam at.on provides fqancial ../
2 il idenlifying o a;mhon for reuamh .assistance to a program. is a thuird parly.
“PUIPOSed =il VW Tt el pameovenngpamumlhepwm .

-- Researchers who receive suppon from Or is a peer review organization . -

p the Departmeat and many other Federal - pecforming a utilization or quality
%, .agencies are required under regulations ., control review, the Final Rule permits

2= ¢ +for the pro&echon of human subjects to: * the private organization to have access

; obtain review of their protocol from an’ .. to patieat identifying information for' the

institutional review board (IRB}.~ Suc.h " purpose of participating in audit and

», " boards generally are setup by the . " . evaluation activities to the same extent
institution employxng the researcher. . “.and under the same conditions asa
“ Regulalions require thatIRBsbe * '~ govemmenul agency. ‘

composed of '
mS&m ;Ei’:v",’éi";‘i‘emi’.'l“iﬁ . Awdit and Evalution of Medicars or

Kl com:num‘ly attitudes and ethical ~#.%7.. .2 Inresponse to npecxﬁc questions
“ "> concerns. Documentation of 7 review and whxch have come to the Department’s
t2 Y : approval by an IRB or by another group _ :anenlmn and in recognition of the .-
;"7 of at feast three individuals, - = = s+ continued importance of the integrity ol
X ."_.,lppropnnt.e}y constituted to. make <, £si~the Medicare and Medicaid programs to"
-> “judgements on issues conceming the ="~ the delwery of alcohol and drug abuse
1, protection of human subjects, would .. -~ gervices. the Final Rule inchrdes a new
. meel the new requirement in § 2.5&1)(3)- : parsgraph {c} in § 2.53 which clarifies -
© . ..lhe audil and evaluation provisions as
tyggoavnzdemvga’jzg[lgul‘l’c;wl:e'z.\c by Loos they pertain to Medicare or Medicaid.

‘v' "

i .~ Specifically, the new paragraph

. audit and evaluation activities and - purpose of administrative enforcement
(.- divide them into two categories: (1) . e of any remedy imposed by law by any
" . Those aclivities that do not require . pederal, State, or local agency which

, -Copying of removal of patient records. | hag responsibility for oversight of the

" removal of patient records. The - w2 ‘new paragraph makes explicit Ut the .
proposed rule permits governmental sfecilerm Eam.m‘ include:pmployeﬂ of
* "agencies to conduct audit and’ " :.cor providers of medical services under
evaluation activities in both categories. .. . an alcohol or drug abuse program.
Jg:d% #ro wpymsu:f removal of ..!-"mally. it clarifies that a peer review
dml‘!: is involved, the program organization mmay commaunicate patient
clor may"delemune tha! other 2 identifying taformation for the purpose :
‘persoas ;? Qtéﬂllﬁed persosnel” [‘” ‘h. . - of a Medicare or Medicaid audit or
Ppurpose of conducting audit and ..evatuation to the agency responsible for
: evaluation activities. There isno . . . oversight of the Medicare or Medlcaxd

pro¥ision for non vernmental entmes
to perform any u;g:.[t of evalugtion - - 2. PFOBTT, bemg evalyaied or audited.

.* activity if copying of removal of reeordu ‘Subpart E—Court Orders Authorlzmg
.":w'.' e i S _Disclosurs and Use . =" -8% &5 e v
O, rupometothemposednueﬂre '
2. . Department received comment that third» gmﬁm:imgﬂ‘

‘4. party payers should be permitted to - -, nfiden e
+&  COpY of remove records containing - Y. The exm.lng regulations at § 263 hmlt
Zi- patient ldentifying idormation as s < --, a court order to “objective” data and

rpermitied by governmentsl egencies tho\ prohibit court-ordered disclosure of
-~ ; .. finance or regulate alcohol or drug -, “communications by a patient lo
o “‘;-; abuse programs, - . personnel of the program.” The
A Recogmzmg that pmnte e pmpoccd regulations delete the
¥ i, Organizations, like governmental ;. .- ' provision restricting a court order o -

- £ RgENCses, bave a sinke in the (inancial .- objective data and prechuding an order
oy and programmatic integrity. of treatment  from reaching “communications by a "
Lo -, - Programs arising out of theig ﬁnancmg of patient topersonnel of the program.”

- - Alcohol and drug abuse programs. .- Deletioa of Tat provision provoked .

‘; ', dlrecxl) out of peer review. . . considerable discussion and concern on
| Zreaponsibilities, and as Lh&rd party + s+ - the part of a large number of persons, -
“"peyens. the Final Rule permits access 0 8% of whom opposed allowing court- -
;-Patient idemilying raformation for audit  ordered disclosure of nonobjective data.

1. a%d evakushan aclivities by private . - The Final Rube at § 263 restores

. ofganizations n circumstances identical  protection fof many “communications -

..'othe access afforded goverrunental + by & patisat © personnsl of the

D
.J

T

as persons who can judge semnmty to_ . M‘d"”’dh"gm” P e

o oo The proposed regalations at § 7—53 < ‘..,_dan'roea that the audit and evaluation
Li simplify and shorten the provisions o .. function inchedes investigation for the .

,.and (2} those Lhat require copying Of_ ‘i 1 Medicare or Medicaid programs. The -..

Y .pmv:rﬁ" and information whict. 'scfa
.t nonubjeclive nature, but it does not

< protect that information from court
ovdcrmihnhuofmunﬁnuhrea! to

.’ a third party or in connection with an -
"~ investigatioa orpruecuuon ofan =’s
’ emmlyunmnaimz. Gne e T
Because the exisling aegu!auonl seem
. 1o be dealing uniformly with two related

but not necessarily {dentical types of
. Information, Le., “objective” data and
““communications by a patientto "~ -

-+ personnel of the program.” the Final
.. _Rule drops those terms in favor of the |

- Aerm “confidentisl wnmnnlmuons. "8
_term in use since 1975 in existing.*’
! 2.63-1. “Confidential cpmmnmcaﬂom

. . are the esseace of those matters to be
.afforded protection and are as readxly1 u 153
- identified as Tobjective®. data. ;T 07,

Fur&;ermompm&ecﬂon of “confidential
communications:' is more relevant to "\ ' -

maintaining patient tru™ in & progrsm ™ -
- than is proteclion of “connnunications’.””: 3
‘by a patient to persannel of the i 1o n ¢ 3
program.” a tarm which doesnot - ¢+ ¢

distinguish between the inmocuous and

the potentia! for court-ordered 1.
‘ dnclosum of confidential - » & '~

.. communications will mpmmue the 3
- thenpeuhc environment may deter .',

*~some alcohot and drug abusers from '

entering tregtment, and will yletd =f:'".'

= - information which may be readily "+ ~ " *
*- misinterpreted or abused. : Wia¢LIwr o

« While freedom to be absolutely . “-

. candid in communicating withan " >~ !
‘-alcohol or drug abuse program may hhve . ,.({

. therapeutic beoefits and maybean "=
tncentive to treatment, It is the positiod "

'oh.he Depattment that'those lherapeuuc o

: benefits gannot take precedencs over
+.-two circumstances which enerit court- ..

- .ordered disclosure of confideatial

~ * COTDRUDICAtIONS. ~miv.tas’ You * o womimy .

«* The first of these is a clrcumstance in
which the patient poses a threat to any -

third party. Existing rules do not permit
+ ‘& coert to authorize disclosure of any .
communication by a patient to a ~

program: for exampie, that the patien! is
.. abusing a child or has expressed an * -+
. - intention to kill or serlouwsly harm < ¢ /. .
- another person The balance betweetf & ‘<

- . patiet confidentiahty-and an existing-
'. threat posed by the patient to hife or of
. serious bodily i m;un o another person
- must be weighted in [avor ofpemnmng

* a court Lo order disclosureof - ¢
.confidential communications which are
Decessary (o protect against swch an - .
Qﬂs‘mm.‘. L3 ( Al T e u\.»j
* The secomd of l.‘hesc Gircambtance is-
one in which a patient's omﬁdcnual

-
y i . - . L

R - STa by :

. . . =2

. PSR VT

- the highly sensitive commuaication. .»- .. °
* Mos!'comments in opposition to -+ - - {

-« relaxing the court order limitationsom ' -

confidential communications said that« = " {

!
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<’ communications fo a Program qré e
neoemry i= connection with" XL .x’ 0
'"ﬁnvesllgat . or p-osetition of an’
exlrernely scrious crime, such as a crime
. “which du'ectly threatens loss of life or
1 sericus bod:'y injury. The Department
v . lakes the position that it is consistent
-5 with the intent of Congress and in the
bet! interest of thie Nation o permit the

L_

o

s,

the context of the confidentiality law
‘and regulz'ions, o determine whet.her to
. authorize  sclosure pruse of '

2 “. confidentia; commuricalions fmm a-

-with guch an mvesugauon 3] SR

: ;:'Durnmhlutrike-balanc& RN

...+ - “confidential communications” on one
R nfde and on the-other, t6 protect against
i - i any exdsting threat to life or serious
- -wboddy harm 10 others and to bringto
.. -zcjustice those being investigated or
v .prosecuted for an extremely serious

T crime who may have inflicted such harm

; “in the-past. While many confidential
$is . -communications will remain beyond the
R, i:reach of a court order, revised § 2.63 of
] ;p»\thePind Rule will permit a court to

) ”’lut:bonze disclosure of confidentiel -
* Z:"communications if the disclosure is
..-1neccessary lo protect against an e:usung
. r .Mhreat la life.or serious bod.JJ} imury, if“
3 { rEdisclosare jo pecassary in connection ;
;\'i cudtbbvuugsnmn ot mmeéuuon of an'
v ‘«cxuelnﬂymul crime. of es mthq
- ¢ (axisting rule,  disclasuselis in ;. WI’
% ¢ connection with & legal proceeding'in !
: *—" -which the patient himself/herself offers '

’
it

*wconﬁdennelcommumcamm s

Open Hearing on Patient Reguest in
'Cannoc::on w:zh a Court Order

§ vy Cqurw lulhonz.mg dnc!omre for
! :, noncﬂmmal purposes are required at
3t ~ ‘oral argument, review of evidence, or
beanng in the judge's chambers or in
- ' some menner that ensures patient
., * Mdentifying informatian is not dm:lo.ed
;-‘;', to anyone who is not & party to the; =+
. proceeding, o a party, holding the, -
" "record. or to the patent. The exisung o

2,

; 4. .80 Open hearing. The propowd rule dj
: -‘_ ot provide for the patiept, }Ofequelt \n
" .openbearing, < i, i~ aii % :
“The existing and pmposed rule ,
prov{den that a patient may consent fo
use of his or her name rather than a
-+, fictilous name in any application for an
. order authorizing disclosure for |,

s
L

¢ . requires “voluntary and intelligent”
<, , consent. The proposed rule ensures the
e lelty of the comenl by requiring that
! Y fod P

: 'II ‘be'ln wrhlng and in comphance wnh

-w.same formalily as is required by the f
‘.. proposed rule for a consent by the

" exercise of discretion by a court, within * -

. .' _“unleas the patient requests an open *
.~ patient’s treatment record ip connecuon o

T prosecution.t’ iy 2w 4.4 RO i u_,:.regulauom. yeds .';«,p e, B

4 bétween lbsoluteconﬁdenuahty for. ¢

., authorizing disclosure for noncriminal . .+ DABIS S w E dater il e f.'. e
" purposes and any order for disclosure Inaamunh as the Ch'"S‘ ln the: LETh.
' and use 1o investigate or prosecutq a . .. . proposed rule was intended to clanfy—: ' x-'?

L2 testimony ot evidence concernmg Lhe - aw

* = part of » patient's treatment record inito '

*§ 2.84(c) of the Final Rule to conduct any_

. .Tyles provide that a pauen\ma)nquest .

1\-\-~

, noocriminal purposes, The existing rule

\&u‘)d&.&—% el

LY N 7 2 BN X i R
* NONSErious cnmeo ln an effort 1o clanfy
B &he nature of those crimes for which a -

Couirt may order disclosure av.< use of

L‘ 2.3, , ‘..(z PR N .
*es- Upon rcconsndualion 1he Depa"mcnl
+bas reinstated the provision permittinga  patient records to investigate vr .
.,patient to consent to an open hearing in  prosecute the patient, the pmpoaed rule ~ . -“
8 noncriminal proceeding but with the dropped the term “extremely serious™
: crime in favor of a more tpeuﬁc “o
funchonll definition of a crime which *
*causes or directly threatens loss of Me

' ‘or serious bodily injury.”:Wkile the
proposed rule purported toretain the’ ~: -
existing standard, comments received ' ¢ ¥
++from law enforcement agcncies have
- contested that outcome, asserting that,  *
.\ the criterion'es proposed would be * 1. " ik
:* significantly narrowed. Arguing In favor ', ‘5 4
..' +' of a broader stendard, law en!ox-cement ‘ .:;, ‘Z; ;
K ICOn{en[ Of Courz Ordep-Sea[mg of = e lmemu advocaled a more flexible -~ .- y

Becord asan Example : . g : ‘-'-*

a',

- patient to use his or her name in an -,
application for an order. Therefore, the
. Final Rule at § 264(c) requires that any -
hearing be held in such a way as to
.1, maintain the patirnt's confidentiality

v
Y

i hearing in « manner which meets the -‘ :
, wiitten consent nqunremenu of Lhese

v

e * + critérion which would permit courts o "

" weigh relevan! flctorl ona cale-by case i

-

" L aRYTY

_.,A-

R .’The content of a court grder.

riot to further limit—those crimes for v
... Which & court may suthorize useofa .- I g
patient’s record to investigate or ";"‘ . ":." y
prosecute the patient, the Final Rule -
reinstates the existing languege,
“extremely serious.” This broader
;‘ criterjon will permit more flexibility and
discretion by the courts in deciding *

; program or the person halding the ..
" records is limited at § 2.64(e} to
essential information and limits _—
" disclosure ta those persons who have a
need for the information.’In addition, the
~..court is required to take such other
' measures as are necessary to limit
" disclosure to protec! the patient, the
-physician-patient relationship. apd the .~ whether a crime is of a caliber which -
,lreatment services. We have mcluded al _merits use;of a patient's reatment © -
i 2.64(e)(3) en example of one luch "o :record lo invemgate or prolecuie the <s
._-anenL L S -}.'.,“fg ?
“The Fingl Rule nament examples 0f
exmmely serious” crime) bomlcide, <%
‘rape, kidnapping. armed robbery, -
. assault with a deadly weapon, and chlld i
. abuse and neglect. Deleted from the ijat
i 9f pmpoud pxamplel is 'la!e othcn

K ‘ 2
Jehlirig e R «f any proceedmg for
; ¢ wWhich disclosure of @ patient's srecards .,
bas been ordered. Jf la the Department's ;.
“experience that heightened awareness
- of this possibility by members of the\ s
“* tregtment community and legal * '
‘profeuion can limit dissemination ¢f °
: patient identifying informatiop to lhoae
._for whom the court determined “good ~
" cause” exists without turning all ora

L

gt ot o

Bascd on the view that mos! panentl

ln drug abuse treatment are vulnerable . "
‘doa charge of sale of illicit drugs, mariy %4 A

. commenters asked that “sale b! illicit .2; -

ublic information. The Pina} Rule adds ' "
; ':l an example of a measure which the + drugs” pot be categorically named as an T3

court mishl take to protect the patient, "' extremely serious crime. To do 20, they = - .-i :

' the physician-patient relationship and '+ | 80serted would make almost all.
the gczgmc:.m re.rvfce ceallmg frgm? * patients in drug rehabilitation or-

_ treatment programs vulnersble to
' m‘;mﬁgﬁmﬁﬁ“‘gor a: i .investigation or prusecution by means of - 3¢
" patient's record has been ordered.” A \ .5 mun-ordend use of Lheu own treatment .

- lmilar change has uho been made In - Fecords, . . Bl
-4 u7(d)(4).~~ Lrev “While the F’jnd Rule ehzninatu ~sale Y

. BN }
Exu~eme]y Senou: t'.'.‘.rme as a Cmenon s Qr licit drugs™ as an example of an

-: extremely serious crima, it does not Aller
gr;:esuotlgfa%ard;: n‘:' I"V“US‘"@ or . + the authority of s court t¢ find that |

.. . underappropriate circumsiances aale of
e “The proposed rule at l 64 purported - an et drug is. in fact. an extremely .

to retain the existing standard with serious crime, and it reflects a decision ~

regard to court orders which may be 10 leave any such determinationuploa

- issued for the purpose of investigating or  vourt of competen! juriediction which is -+ =%

prosecuting & patient; i.e, the standard called upon to order the nse ofa  + - *-t-
..~ that no court order maY authorize - '+ patient's ireatment records 16 prosecule
disclosure and use of patient records for  the patient in view of any circumstances
investigation or prosecution of known to the court. L
SOt R

.'t u

e
R
AR
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Termit Repordiag of Chi's
"Abunmu et g e,
“Soction TD6 o Pub1!: 09401, the-

" Children’s Justite ar! Assistance’ Actnf

:'1986, araeads seclions $28{e}'and-
of ihe Public Health Service Act (42~

~US.C 290dd-2te) end 42 USC meh '

“.". where appropriate. Definitions

SUandee tense, g tvelion, o

sequential numbering are changed: ¢

el T
: applicable only lo prevention of mmple
- enroliments in-detoxification and- :

: maintanance treatment programs gre -

2 .« i S{ePy 4o pérmit the reporting of ‘suspected ™ § 2.34. Section-2.35(c) has‘been rewritten

B . child-abuse and neglect'to appropriate .

; = . Sltate of lacn! authorities in accordance
; '.—', , with State
-.:,+ the Publc 1. ilth Service Act provide:

“The prohibilieas of this section do aot

R~ i ,':\appty ta-the reforting ander State lawof -
~..F, <) incidents of suspacted child abuse-and o

[
il

A‘ Yy negmdbmwah&-hothﬂ} i

- :,'.. auborities. .
&
‘\

‘—J Pog

A Thnsnew‘!y ew-tedmtm Maacic
¢ disclogure of informstan which would

7 kentify en aleohol or drug abuse patient -

- -provides a straightiorward avenue for -

.. making reports of incidents of swepected -.fecords™ inasmuch as none but a

* child abuse and megiect im accordance
 with State {aw svithout resort 40 devices

- explained {0 the presrablwto the ..

‘ . " proposed rule, (... obtalning 8 coart
'~‘ " patient as an alcobol oe drug abaser, -

gslhng thme patieal's written consen-L

* enteriag inlo & quatified service -

!> medical emergency to medicat V-

-: ;- the proposed rule, thers is o™ +

)
~ ¢

. Suspected child abuse md neglecl in
- Miew of the ameadment. |

: "—\" ofuspec&ed child abise and neglect
VAT from the statwiory restrictions on

2

.» lpphcabmty of the testrictions to the °
3 ongm.ahlcohoi and drug abrse patient’.

-:;_' - A&cord!ng!y. 11, [6Dowing a report of '
L luepecfad'chﬂd abuse or neglect. the ™~
T wppropriate State authorities wish o °

OO 1) pmznrrecotﬁl for program °

. fetaling to the child abuse or neglect,

* 8ppropnate authorization would be - -

o7 - <. Fequired under the statutes and . -

s~ Pegulations. While written patient -

Sy <onsent would suffice for a civil

'waeedtng. it would be necessary to

7 oblain an rutho court order under

.- *, Paregraph (b)(2)(C) of the confidentality

Fg L Matutes e § 2.85 of the regulations for
- '“‘EOHJ’R-ecord to crimimally + .

< ‘"M'sue of prosecute & patient.’

"u Ethlﬂudanml vla- JRE
¥, 7oThe Fnad Rule makes vary few -

oe clanlying ch Motha
"Gﬂhﬁm‘nwmd:‘-g?.. Y

-b‘) i:I.‘\l

«:The amended sections of

"o
m,.-k—.l -Fn'-o

exception to the restrictionson - *'

*.order, reporting mthou!&dwﬂfyingibe

, 0Iganizalion arecment, or repomng a v

s personnel While the potential atill .. 3
<.-exists for ueing the devices described Ln'
1 "loteseesbis reason 1o nae therh lOfepOﬂ ‘

Although the pew jaw excepu :eport:_

5 23 Tecord mélntainéd by the program.’' <

$d “* personnel {5 testify about palieat -‘_- -
: records) {or civld 6r criminal proceedmgn

for clarity. A clarifying phrase or word
“is added to the definition of "paticnt
. identifying ‘nformation™ at § 211, 0
§219{a)1) and (b}{1} and to N
§ 231(a)(8). The phrase “or other" has -
o ,-been added to § 253(c) because a court
,-, oider under § 268 may be issued ‘o
investigate a program for.criminalor . -
administrative purpmen. At §2.85(d){(3) -
.alternative language is adopted
"consistent with language vsed
. elsewhere 10 express a similar lhought
Al § 285 {d)(4) the terte “program™ s
» used In liev of “person holding the ~

C '-\"'
o

. program will be provldmg semcee to
-patients. - .

chnhtory Pmcedtuu

1, . .

, " This is itot a marovmle under

. " * Executive Order 12291. Overall costs te'

- general medical care facilities will be

- reduced as a result of the-decision to
- apply the regulations only to specialized
- alcohol and drug abuse treatment

- programas. Cost lo covered programs will - e
. PART 2-CONFGDENT'IAUTV Of-'_

be reduced somewhat by simplification
.'of the rules, The amendments donot .
* have an annual efiect oa the economy of
$100 million or more ar otherwise meet
the criteria for'a major rule under the .°

.. - Exacutive Order. Mno regumory
¥, disclosure and use, it does not affect he

anmr‘bu roquired. Y Bt
".Rggzr}alary Flexx{»lrlyﬁcl .“'.. v
* Asa ruun of lhe decision lo appJ) the
regulations-only to specialized alcoho! .

. and drug abuse lreatmeni programs, the
Final Rule will nat have a significant ..
ecobamic Lppacion & substantial .-
number of small entities-The regulatians
will oo longer apply to general medical
care providers which render alcohol of
drug abuse services incident to their
general roedical care functions: thus, the
number of small entities affected will be
less than subetantial. The economic
impact will be less than significant -

". because much of that {mpact arises from
the cost of determining that the records
of a general medical care patient are
subject to the regulations and thereafter
treating those records differently than
all others in Lhe general medical care

facility. it {s anticipated that programe . .

covered by these rules will reahzs a . "

" moved-from the definitions section Kr ~

. assigned conirol number 0930-0099,

&ecuumomu.zgz (R . Gl c

. 217

- 222 Notica to patients ostdeﬂ{

1malluvngluq-mduhhe s wmas

simplification of the rules. - - .- .:

L.

' requirements contained in these final

_List ol'Su_bjch‘s_ml_z(.;F]l;fqﬂrz,‘. A 4

* Confidentiality; Orug abau. Hea! h

o Apprhvad.Aprﬂl!W MR TRl

'be:eby.dopiednremed;ndutfonh v -

;0! Lullectioa Rogue. . oils .
‘Information collé-clnon requxrements m .
lhls Pinal Ruleara. -b-'\':'.-..w. Vs '.»..-;:

(1) Oblammg mtten pahem ccnsem
(5 23U e R
- {2) Mufymg each pabeﬂot Vot
conﬁdenuab(ypmvmom(!.’__) ud Lot
(JYDocumenung any- -distio<ure to

tam- b-alemergency (3 1)
The information collection

m

regulations have been approved by the |

.- Office of Management and Hudgel under _-‘.. 3
" section 3504(h) of the Paperwork ? °t

'Reduction Act of 1980 and have been
approved for'use througx Apn! oy 1989

« Alcohol abvse. Aicoholism,” v

records; anaq T ’ -".
. Dated: July 2. 1968. "’ ‘
Robert E. Windom, .. - . .‘-,\.._". .
As:ism&auaryfprf{edm.

Othk.Bowm. _',
Secretary. i . ... BRI

The amendments to42CFRPart 2are -
belovr - e

ALCOHOL AND DRUG ABUSE
PATIENT RECORDS ... .

Sec e T o ) N
22 Stamroryu!honfyhrcmﬂdmmyd % .t
drug abuse patient records. .. -1
- 22 Smmeryuﬂ\omyimwaﬁdzwdnyo( .

I.lmbohbnnpatmntmil. . i
13 : Purpose anc-effect. - PRI R a-'
24 Criminal hyfnrvivlnﬂon.
23 - Repumotmhuons. .

wa—o.-wm

211 Definitions. . . -
212 Applicability. . .
213 Conﬁdenmmymtndbm.
214 Minor patients. -
215 Incompelent und deceased paﬂenu
218 Security for written records, o
Undercover ageots lndnlonnal; -
Restnctions oo the use of Wenufication
cards,
219 Disposition of n.-curd.l by d.uconu.nued
programs.
220 Relationship to State laws. o
221 Ralatioaship o Pederal statwtes =~ !
., protecting research dudjacts pg gt
" compalsory disclosurs of their denbity.

218

»n.,gs./.
+ - ‘confidentiulity requirmmenma. .
223 Pathent access and restricloo on wee.:
- -~';v-“"“‘" x“!»'v" v'""w" -




i

GAH C—Discios '-es With Patient's
..olnsent !, ety
AN VREEEL S :,
¢ 1 231 Form ol wnilen consent, -~ %ot
.1 232 . Prohibition on redisclosure. . - ¢ ¢
v+ 233 Disclosures permiued with writien
B consent, |
234 Disclosures o prevenl muhlpie
"1 . -. enrolimems in detoxificetion and .
.+ maintenance treatment programs. !
+ 235 Disclosures to elements of the criminal
. justice system u“xch have refemd
_patients. . e

Subpart D—Dbclosweu wnhout Pauenl
2.51 Medncalemergenue: :".: L
1 252 Research aclivities. .'v. SOt "

2_53 "Audit and evnluunon lcﬂvmu . :.'..

. Subpan E-Coun Orden A\nhoﬁzlns
Dbclowres and Use '

. 261 Legalellectof order, + & .

262 Order not applicable to records

disclosed withou! consent 1o reséarchers
<« audiors and evaluators.

' 263 Confidential communications,

. #64 Procedures and cniteria for orders -
suthonzing disclosures for noncriminal
purposes.

. 285 Procedures and criteria for orders

... suthorizing disclosure and use of recordt
. .= locnmnally investigate or prosecute
~" patients.

Procedures and criteria for orders
. authonzing disclosure and use of records

to investigate ar prosecule s program or

REEICRCIY I

‘

[

.
.
;.,_‘

-.'\

- .the person holding the records, o
- 267 'Orders authotinng the use of * = «v'
. - . :undercomer agents ang inforrants to
. , rerimiaally. investigate employees or . =
" .genuo{npfogram N -
- “Autbosify: Sec. 408 of Pub. szss 8
., .sun 79, a1 amended by sec.'363 {a}, (b) of
"'Pob i~ 83-282, 83 Stat. 137, 138 sec. 4{c}5)(A)
:4:of Pub, L 94-237, 90 Stal. 244; sec. 111{c'(3) of
+ Pub. L 84-581, 90 S(al. 2852 sec. 509 of Pub.
i L 98-88. 93 Stat. 885 sec: 973(d) of Pub. L 7-
=7 '35, 95 Stat, 508 and transferred to sec. 522 of
vt the Public Health Service Act by sec.
+ 2(b)(*8)(B) of Pub. L. 88-24, 97 Stal. 182 and
- : as amended by sec. 106 of Pub. L. 93-401, 100
. Stat. 07 (42 US.C. 290ee-3) and sec. 333 of
: Pub. L 91-616. 84 Stat. 1853, a3 amended by
i sec. 122(a) of Pub. L. 83-282, 88 Stat 131; and
.ec. 111{c}{4) of Pub. L 94-581, 80 Stal. 2852
""and trensferred to sec. 523 of the Public
“ Health Service Act by sec. 2{b){13} of Pub. L.
: 98-24, 97'Stat, 181 and 89 amended by sec.
- 108 of Pub, LM.‘HXLSRH W(qzusc
md_a) ) et vt N g

'
1} b At oy
.

Subpm A-—lmrooucuon

§2.! swmmnnomy!or Peoew
. confidentiaity of arug sbuse patient :
" POCORdS. T P
The restncnons of lhese regulanons
. upon the disclosure end use of drug
abuse patient records were initially
orized by section 40€ of the Drug
Qe Prevention. Treatment, and
bilitation Aat (21 U.S.C. 1175). That
. -ection as amended was translerred by
* Pub. L. 96-24 to section 527 of the Public

,‘:

.

;Ji"" ]

prle Q,,..-.

A
.:.bl‘-'

P s e e %

© thed v =

Hea!lh Service Act which is codified at *

42 U.5.C. 290ee-3. The amended
atatutory authority is set forth below:

SL‘PUOII 290ve-3. Con/ldennoh.fy of pouenl
records. .

(a) Disclosure suthorization

; Recards of the identity, diagnosis, *

prognosis, or treatment of any patient which
are maintained in connection with the ‘
performance of any drug sbuse prevention
function conducted. regulated, or directly or
indirectly essisted by any departmeni or
agency of the United States shall, excepl as
provided in subsection (e) of this section, be
confidential and be disclosed only for the

** purposes and under the circumstances

. expressly authorized under lubuctJon (b) of -

'.hxnecuorx *.." uea o

() Purpoun and drcumuuneec of dnscknun

afTecting consantling patiec! end pnueut
regardiess of consent

{1) The content of any record referred to in
subsection (a) of this section may be

. disclosed in accordance with the prior

writien consent of the patient with respect to
whom such record is maintained, but only to
such exient, under such circumstances, and

for such purposes as may be allowed under

regulations prescribed pu:luam (o lubsecuon
(8] of this section. '

{2) Whether or not the patient, wnh respect
to whom any given record referred 10 in
subeection [a) of this section is maintained.

_ gives his writlen congent, the conlent of such

" record may be disclosed as follaws:
(A} To medical personnel o the extent

‘ necessary o mee! a bonl ﬁde medncal
" emergency. 1 o

{B) To qualified personncl lor lhe purpoae
of conducting scientific research,
management aydits, financial audits, or
program evaluation. but such personnel may
not identify, directly or indirecUy. any
individual patient in any report of such *
resesrch. audil, or eveluation, or otherwise
disclose patient identities in any manner.
~ {C) If authorized by an appropriate order of
s court of competent jurisdiction granted
sfier application showing good cause
therefor. In assessing good cause the court
shall weigh the public interest and the need
. for disclosure againa! the injury to the
panent. 1o the physician-patient relationship,

and to the trestment services, Upon the |
" granting of such order, the court; in

* determining the extemt to:which any '
- disclosure of all or any part of sny record ls

" . necessary, shall impose eppropnate

‘ u!eg\urdc againet umnlbortzed disclosure.

(c) Problbl!ion agains! use of record In :
making criminal charges or Investigation of
patient

Except a8 authorized by s court order
granted under subsection {b}{2){C) of this
section. no record referred 1o in subsection
{e) of this section may be used to initiate or
substantiale any cnminal charges against a
patlent of to conduct any invesigation ofe
patient, [ - .

‘.x-~~ L v

" te) Armod Forces and Vetersns' ot
Administretion; interchange of ncords. npun .
of suspected child abuse and negled io State

¢d) Cortinuing prohibibon against dudosure
irrespcctive of status as patient .

The prohibitions of this section connlnue !o
apply to records concerning any individual
who has been & patient, irrespective of
whether or when he ceases to be & patienl. e

ey

or local authorities

The prohibitions of this section do no!
lpply 10 any interchange of records—

(1) within the Armed Forces or witrhin
those components of the Veterans'
Administrstion fumuhins hullh care {0

., velersns,or - - e

(2) between such componenu and lhe -

Armed Forces, - . .
“The prohibitions of !hu sccuon do nol T

" apply to the reporting under State law of
* incidents of suspected chiid abuse and . -

negiect to the appropriate S!a!e or Iocal
suthorities,

([} Penalty for first and mboequen! oflenses

Any person who violates any provision of
this section or any regulation issued pursusnt
to this section shall be fined not more than .
$500 in the case of a first offense, and not
nore than $5.000 in the csse of euch
oubnequenl oﬁemc . .

{8) ReguhUonl. intersgency consultations;
delinitions, saleguards, and procedures, .
including procedures and cnleria for issuance
and scope of orders

Except as provided in nub:ecuon {h) of this
section, the Secrefary, after consultation with
the Administrator of Veterans' Affaiurs and
the heads of other Federa! departments &end
agencies substantially afTected thereby. shall
prescribe regulations to carry out the

. purposes of this section. These regulations

mey contain such delinitions, and may
provide for such safeguards and procedures,
including procedures and criteria for the
fssuance and scope of orders under
subsection (b){2){C) of this section, as in the
judgment of the Secretary sre necessary or

" proper to effectuate the purposes of this

section, to prevent mrcumvention or evasion
thereo!, or to facilitate compliance therewith

- (Subsection {h) was superseded by section

111(c){3) of Pub. L. 84-~581. The responsibility
e{ the Administrator of Veterans' Affairs to
wrile regulstions to provide for
confidentiality of drug abuse pstient records
under Tite 38 wes moved from 21 US.C 1178
I038U.SC.4134) T

$22 St.mno'y wthomy for
contigentiality of Neohol abuse patient

- records, . ., ~«\ '

‘The restrictions of lhese regulanons
vpon the disciosure and use of alcohol
abuse patient records were initialiy
authonzed by section 333 of the
Comprehensive Alccho! Abuse and
Alcoholism Prevention, Treatment, and
Rehabilitation Act of 1870 (42 US.C.
4582). The section as amended was

trans{erred by Pub. L. 98-24 to section ~ |

523 of the Public Health Service Act -,

. .
ot
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'&ﬁtéh s Sodified d! 42 U5C: 200dd-3::
~The amend: statutorysatho -ty Is set
7 forth below. 1

R I A N TR NATTN L ST
+ Seclion 290dd-3. Con]tdenhaluy a/ anaal
« ~rawfds e ..A..»-v..u‘.-

%]
"

-Iu.".‘.l- ..\'

e ) Disclosure sulborization .. i3 200
- ' “TRecords of the identity. d.hgn-om. BRI
» -.. prognosis, or treatment of any patient whlch
» 'c';' * are maintained in connection with the

e “nd . performance of any program of activity = &

: it ’, :*.pelating to alcoholism or alcohol abuse . - .
£ g ~education. treining; treatment, rehabilitation. -

e 1o 7. or Fesearch. which is conducted, regulated, or
:‘, -f_gj »'. directly orindirectly assisted by any .. -
_{;- oA cjepnﬂmenl or agency of the United States. .
'1 :, shall, except a8 provided in sybsection {e) of

B . l.hh section, be confidential and be dwcloud
." ;"' N\!yforlhepw'poulmdunder!he et
PS5 < “eircumstances expressly authorized unde:

{' : wboecuon (b) of Lhis ncxmn. e

L]
1

e

'»‘

aflecling consenting patient and pangn!

PRI

'1.\ : -~ {1} The content of any record refem-d toin
| € Iy nbuecuon(ntoflhxnocuonmnybe Lo

s ~ 'disciosed in accordance with the prior . .’
< wrilten consent of the patient with respect to
- whor such record is maintained. but enly to-

': : ;‘ ;= such extent, under such circumstances, and
@52~ foe such purposes as may be allowed under

. j"' . regulations prescnbed pursuant to subncnon

(8) of this section,
(2} Whether or not the pahenL with mpecl
‘o whom any given record referred to in
e subsection (a) of this section s maintained,”
> gives bus written conaent, the content of such

-1 ~,
[A) To medical personnel to the extent

'emergenc)" SRR

ol conducting scientific research,
& . management audits, financial audits, ot

' oot identify, d’rectly or indirectly, any ;.
:_%_ researct, qudil, or evalustion, or otherwise '
o disclose patient identities in any manner.

for in assessing good cause the tourd”
+, shail wergh the public interest and the need’
“Jor disclosure againsi-the injury to the  ~ "

. #0d to the treatment vervices, Upon the -
* granung of such order, the court. in o
> determining the exient o which any .

*+ disclosure of all or any part of any record ls
.~ necessary, shall impose eppropnate :
Hlesu-rd.s agawnst unluthon:ed dlsclosure

") Prokibition lgnnt! use of record in .
TR ﬂ‘lﬁk‘lnlg crumn.nl chuge- or mquuLwn of
2 T o
T Exccpt ) au(hor zed by a court order
granted under subseztion (b)(2)(C" of this
section, no record referred (o in subsection
{8} of this section may be dsed 10 inttiate or
“esubstannate sfry crimina! charges sgatnst ¢
Pahent ot 1o vonduct any méestigation ofa
r* plhn\ I

PN E S 1 IIQ‘

el RN

Itgx ..,,

‘.;(‘ (b)Purpommdamumuncuofdudmurq
nprd]euolmnunl_, C e 3 .

. "’w"d may be disciosed as follows:  ~ ~ °°

neoeslary to mee! & bona ﬁde medical \:' :

MY

lndlvldua] patient in'sny report of such “-",

Seky

"' : (C, Il authorizéd by ‘ah appropriate arder of -
“+"& CouM of corhpetent jurisdiction granted® - .
.. :hfm Apphcation showing good cause - Ky

" patlent. to the physician-pahent relationship, .

K

Cpon SRR arm 2

vice

(d) Con!mumv moh:b» inn apaice sclos o

u'mpcc Malus oL pduLL. . '
The prohnun ons of this wection conhnue to

apply to records concerning any individual

who has been a'patient. irrespeciveol - °

whether or when he ceasen to be & patient.

(e) Armed Foreu and Veterans' s '

Administration; inlerchange of record of

‘ suspected child abuse and neglect to State oc
. bocal suthorities 7,

The prohibitions of this lecnon do not
apply to any interchange of records—

(1) within the Armed Forces or within those
components of the Velerans' Adminustration

. hzm:shm.g heslth care to veterans, or

{2) between such components and the
- Armed Forces. ~ o, !
. The prohibitions of this section do not apply

+to the reporting under State lew of incidents
. of suspected child abuse and neglect to the

appropriate State or local authonties,

() Peaalty for first and subsequen! offenses

Any person who violates any provision of
this section or any regulation issued pursuanl
to this section shall be fined not more than
$500 in the case of a {irst offense, and not
more than £5.000 in The case of each -
subsequent offense. - e -

(z) Regulations of Secretary; deﬁnilim..

* safeguards, and procadures, including

ures and criteria for issuance nnd
scope of orders

* Except as provided in subseclion (k) of this

-lechon. the Secretary shall prescnibe

regulations to carry out the purposes of this
section. These regulalions may contain such

‘definitions, and may provide for such
- safeguards and procedures, including

procedures and critena for the issuance and
scope of orders under lubsccllon(b)(zj(C).af

(B) To qualtfied perscmne? Ior the purpose : <’ this section. as in the judgment of the -

Secretary are necessary or properto ‘. > *

. eflectuate the purposés of this section, to

; inT vent circumvention or evasion thereof, or
' 4" program eviluation, bul such personnel may o

1o facilitale complianee therewith, v <. . 1o

{Subsection (h] was superseded by section” . .

. 111{c)(4) of Pub. {. 94581. The responsibility
* of the Administirator of Veterans' Allairs Eo ’
write regulations to provide for
confidentiality of slcohol abuse patient
records under Title 38 was moved {rom 42
USC.(S&ZIOMUSC 4134)

. lu Mpoumdmtct.

(a) Purpose. Under the atatufory

.provxsmns quoted in §§ 2.1 and 2.2

these regulations impose restrictions

.upon the disclosure and use of alcohol

and drug sbuse patient records which
are maintaired in connection with the
performance of any federally assisted
alcoho! and drug abuse program. The
regulations specify:

{1) Deflinitions, epphcabllny and
general restnctions in SubpartB | .
(definitions applicable_to § 2.34 only
appear in that seclion); .

{2) Disclosures which may be made
with written patien! conseat and the
formvof the written consent in Subpart
C ! Do

LAY O A

‘violates any provision of those statutes-:

- United States Attorney for the judicial
. .distnct 1z which the viclation occurs.

{*  selosy: ~ o Clich s
WwWils  twritteri p el et.seii ordn
authonzmg court order in Subpar‘.
and -
{4) Di sclosures and uses cFpatient *
records which mey be made withan - - .78
authorizing court order and the ™ - 3
procedures ang criteria for the enfry and S
scope of those orders in Subpart E. ro
(b} Ef‘ect 1) These regulations g
prohib. the disclosure and use of
patient records unless certain
circumsiances exist. If any | |
‘circumstances exists under whxch
disclosure is permitted, that
circumstance acts to remove the -
prohibition on disclosure but it does not |
compel disclosure. Thus, the regulahons
do not require dxsclosure unde' any
circumstances. *
(2) These regulations are not mtended
to direct the manner in which o
substantive functions such as research.
treatment, aod evaluation are carried
out. They are intended to insure that an
alcohol or drug abuse patient in a-
federally asaisted alcohol or drug abuse

R
-.c .

program is not made more vulnerable by g K
reason of the availability of hisor her - "3 -
patien! record than an individual who i e
has an alcohol or drug problem and who v:‘f‘
does not seek treatment. .. ‘ R S

(3) Because there is a criminal penalty
(a fine—see 42 U.S.C. 290ee-3(f), 42 o
U.S.C. 200d4-3(f) and 42 CFR § 2.4) for * * 'R}

violating the regulations, they are to be .' ...
construed strictly in favor of the . " f? pacd
potential violator in the same manner as - . i}

a criminal statute (see M. Kraus &
Brothers v, United States, 327 U.S. 614. .
621-22. 66 S, CL. 705, 207:08 (:945)) ; j -

l 2.l cenmtml penalty tor vio!nﬂon.

‘Under 42 U.S.C. 290ee-3(f) and 42 - 35
U S5.C. 290dd-3(f), any personwho ' &% "

aPegaX

F-. gt 2

or these regliations shall be fined not
more than $500 in the case of e'first - '~
offense. and not more than $5,000 In the '
case of each subsequem offense.’ =~ ¢

§25 Reports of viclations. * * = -'

{a) The report of any violation of these
regulations may be directed to the

-t

--.{b) The report of any violation of .. <}
these regulations by a methadone ' ‘
program may be directed to the Regional
Offices of the Food and Drug

Admm'sl elion,

Subpm B—-General Provmcm

§ 2.1, Definttions, "

s For purposes of these. regulalmns-.
Aloohol abuse means the wse of an )
alcoholic beverage which tmpairs the' .
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' ‘yucal. mcnln.L emou.onal. ar :ocnl

1l-being of the u«-r.,
-Orug abuse me:

Lheu.iéofa ’

e

. psychoachve subs:_ice for other than |,
..medicinal purposes which impairs the .

physucel mental, emotional, or socxal

well -being of the user. "

~- ¢ .Diagnosis means any reference to an

-+ % individual's alcoho!l or drug abuse orto -
. . a condition which is Identified as havms

'.1.", been caused by that abuse which is

.- made forthepm'poseoftrenmem or ‘.

-referral for treatment.

. Disclose or disclosure meansa --°

. communication of patient mdentifying
.information, the affirmative verification
of another person's communication 6f

(n) An {dentified unit which provides
nlcohol or drug abuse dic a0,
treatment, or referral for reatment or
. (b) Medical personnel or other stafl
whose primary function is the provision

.* of aleohol or drug abuse diagnosis,

treatment, or referral for Lreatment and

" who are identified as such pmwden

; Progrom direclor means: |
(a) In the case of & program wtuch is

v an individual, that individual:

(b} In the case of a program which is
an organization. the individua!l

", -designated as director, managing

- director, or otherwise vesied with

, authority to act as chief execuuve of the

' . patient identifying information. or the

" communication of any information fmm
».the record of a patient who hn been -
“identified.

A Infarmanlieans en lnd:ndual. ':”f t

< la) Who is a patient or employee’ofa

* program or who becomes a patientor -
= mployee of a program at the request of

alaw enforcemem agency or ofﬁoal.
“apd -

.f;“‘ {b) Who M the reqoest of a !aw
-'eaforcement agency or official obwrves

- ome OF more patients or empioyees of the

- program for the purpose of reporting the

‘~inlormation oblained 1o the law
‘orcement agency or official.

lent means any individual who has

ied fof or been given diagnosis or
Treatment for aloobol or drug abuse et @

¢ {ederally assisted program and mdudes

«tny individual who, after arrestcna .
~criminal charge, is identified asan |
- alcohol or drug abuscrinorder o -

rdetermine that individual's ehgxbxhty to '

Sparticipale in a program,

~~:Palient idenlifying mfanhabon means
.the name, address. social security P

\numbe.r fingerprints. photograph. or " .
s'gimilar information by which the = "=

—wﬂh reasaonable accuracy and speed -
< either directly or by reference to other

.publicly.available information. The term
-does not inciude a number assigned to a

patient by a program, if that number
does not consisi oL o contain numbers
{such as 8 social security, or driver's
license number) which could be used to
identify a patien! with reasonable
accuracy and speed from sources
external to the program.
1 Person means an individual,
partnership, corporaticn, Federal, State
or local government agency, or any
other legal entity.

Program means a person which in
whole or in part helds itself out as

oroviding, and provides. alcohol or drug

s diagnosis, trealment, or referral

"or any part therealto be a
sugram. it must have: .

T SRR Ut

tment For a general medical care

0

(dmtlty of a patient can be determined =

orgamzauon. e
- Qualified service mgamwtlon means
- aperson which: . .. .

(a) Provides services to a program.
such as data processing, bill collecting.

.:--dosage preparation, laboratory .
. Apalyees, or legal, medical. scoounting,:
- ar other professional services, or

§ 212 - Apphcablity. .

(a)'C ieral—{1) Acostrictions cn
disclosure. The restrictions on
disclosure in these regulations apply to
any information, whether or npt
recorded, which: N

{i) Would identify a patient as an
alcoho! or drug sbuser either directly. by
refererice to other publicly available -
informatior. or through verification of
such an identification by another
person;and .

{ii) Is drug abuse information obumed
by a federaily assisted drug abuse .
program after March 20, 1872, ot is

- alcobol abuse information obtained by ]

. federally assisted alcohol abuse
,- program efter May 183, 1674 (or if
. . obtained before the pertinent date, s . -

.maintained by & federally assisted

- alcohol gr drug abuse program after that

-services 10 prevent or treat child abuse .

mneglect. including treining on

. nutrition and chiid care and lndmdual

-and group therapy, and . | .
.. {b) Has entered into ¢ written

.date as part of an ongoing treatment
. episode which extends past that date)
{or the purpose of treating alcokol or

. drug abuse, making a diagnoais for that

treatment, ormaking 8 referral for that

, -ireatment.

., agreement with & program under whmh

<. .ﬂmt person:

- (1) Acknowledges lhe! in recewmg

stonng, processing ot otherwise dealing .

with any patient records from the |
- progems, it is fully bound by these
regulations: and .. .

(2) lfneceuary will re-m in ;udmul
pa-oceedmga any efioris to obtain access
to patient records except as penmued
by these regulations. - .- -

: Records means anyln!onnabom .

N

" whether recordzd or oL, relatingtoa ",

patient received or acquired by a
. {ederally nm!ed nlcohol or dn\s

rogram. -
. 'Thudpm'!ypoyermenm a pemon

. who pays. or agrees {o pay, for diagnosis
or treatment furnished to & patienion - -

the basis of a contractua! pelationship
with the patient or a member of his
family or on the basis of the patient's
eligibility for Federal State, or local
governmental benefits. .
Treatment means the management
and care of a patient suffering from

. alcohol or drug abuse, a condition which

is identilied as having been caused by
that abuse, or both, in order to reduce or
eliminate the udvmc eﬂecu upon the -
patient.

Undercover agent maans an ofﬁccr of
any Federsl, State, or local law
enforcement agency who enrolls in or
becomes an employee of & program for
the purpose of investigating a suspected
violation of law or who pursues that
purpose after enrolling or becoming
emfloyed {or other purposes.

.{) Restriction on use. Tbe restriction
on use of infornation to tnitiate or
substantiale any criminal charges

- against a patient or to conduct any
--eriminsl investigation of 8 patient (42
1U.S.C. 290ee-3(c), 42 U.S.C. 280dd-3{c)) *

applies to any information, whetber or

" not recorded which is drug abuse

information obtained by e federally

assisted drug abuse program after . ‘.-;

. ‘March 20,1972, or is alcohol sbuse- -
.." Information obtsined by a federally
... assisted aicohiol abuse program after

May 13,1974 (or if obtained before the
pertinent date, is maintained by a

. federaily assisted alcohol or drug abunse
. program after that date as partofan

ongoing treatment episode which

" extends past that date). for the purpose

of treating slcohol or drug abuse,
making s disgnosis for the trestment. or
making & referra} {or the treatment.

{b) Federc! ossistance. An alcohol

! . abuse or drug abuse program is

" considered to be federally assisted if: '

(1) It is conducted in whole or in part,
whether direcUy or by contrac! or
otherwise by any depariment or ggency
of the United States (but see paragraphs
(c){1) and (c)(2] of this section relating to
the Veterans' Administration n.nd Lbe
Armed Forces)

{2) It is being carried out under 8
license, certification, registration, or
other authorization granted by any
department! or agency of the United
States including but not lmited to:

{i) Certification of providar status
under the Medicare program:  : .1

,r-m

PR i ZH

[
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aﬁ-*(lli) ‘Authorization to conduct « v ¢ ¢ § 2
smethadone mam!enance treatment {see

R (1) Ru isali 2 todis; 1sea
e ‘3ubstance under the Controlled - -
-».:Substances Act to the extent the
, controlled substance is used in the

phs i;';,m halmenl of alcohol or drug sbuse: -

y “it5%'(3) U is supported by funds provided
s ~by any.department or agency of the, _

(i} A ?ecxplem of Federel ﬁnancxal
assistance in any form, including

‘directly pay for the alcohol or drug

- 8buse diagnosis, u'eatmem or referral .
-activities; or | .. ot
. {ii) Conducted by a Slale or Xocal o

5 ',z;‘ government until which, through general :

3. or special revenue sharing or other - -
s -1 forms of assistance, receives Federa! -
‘funds which could be {but are not
"y ~necessarily) spent for the alcohol or -
drug sbuse program; or

“Revenue Service of the Department 6f
"Fe. the Treasury through the allowance of
;v income tax deductions for contributions

“tax exemp! status to the program. . *

.Admim'stmtian. These regulations do - -
_.pot apply to information on alcohol and
-drug abuse patients maintained in
conpecuon with the Veterans’ . -
.Admirustraton provisions of hospital
‘care, nursing home care..domiciliary
-tare, and medical services under Tlile
.38 United States Code. Those records
- are governed by 38 U.S.C. 4132and
§ 4. regulations issued under that authorily
g i &5 ,1. *. by the Administrator of Veterans _
o~ Affairs, Caen gt cu
1 ‘;»‘«'_JL\ {2) Armed Forces. These regulanons
Al -apply to any information described in
2% & Paragraph (a) of this section which war

N - iy
1 l

' Armed Forces during a period when the -

-patient was subject to the Uniform Code-

7 ‘,,.oanhlary}usUCe except . .
vee- - (i} Any interchange of that
, »—7 - information wnhm the Armed Forces.
..-5,;.,;-:,8“\" PPN
b MR U ymterchange of that *
.'?""‘ - tnformation between the Armed Porces
-.':' -~ and those components of the Veterans
g .t - Administration fu.rmshmg heallh care o
DR "ﬁeranl. . ©

S

aet

| S

Oy {3) Commun/g,anan within apmgmm
BT between a program and an entity

e \}; ‘/’Oan direct administrative control ¢ -

§ ... .7 ‘Over thal program. The restrictions on
}; _° - disclogure in these regulations do not

i ' pr-) lo communications of information
B tween or among personne] having a
need for the information in connection
~ i, With their duties that arise oul of the
Provision of diagnasis, treatment, or - .

 financisl assistance which does not .- ,.-*

ot

(4) 1t is 8ssisted by the I:nlemal e

1o the.program or through the granting of

(¢} Exceptions—{1) Veterans' -+ : -

q..» oblawned by any component of the * ..~ -

+ referral for treatment of alcohol or drug
- abuse il the commumcahons are

I\. pell -

Mjotes @ p:‘.. .o ondan QY
that has direct administrative control
‘over the prezram.
: (4) Quolified Service Organizations.
*The restrictions on disclosure in these
: regulations do not apply to

. . communications between a program and
Z+United States by being: - . - Cr et
.++.- information needed by the organization

a qualified service organization of

to provide services to the program.
(5} Crimes on progrom premises or
ogainst program personnel. The

. restrictions on disclosure and use in

- these regulations do not apply to

- communications from program

« personnel io law enforcement officers

whiche—

+ (i) Are dlrect!y related to a pahent
commission of a crime on the premises
of the program or against program

. personnel or to a threat to commit such
a crime; and

{ii} Are limited to the c1rcums|ances of
the incident, including the patient status
of the individual commitung or
threatening to commit the cnme, that

‘ individual's name and address, and that
individual's last known whereabouts.

-+ (8Y Reports of suspected child abuse
and neglect. The restrictions on

" disclosure and use in these regulations
do not epply to the reporting under State
law of incidents of suspected child
abuse and neglect to the appropriate
State or local authorities. However, the
restrictions continue to apply to the
original alcohol or drug abuse patient
records maintained by the program
including their disclosure and use for

.~ civil or criminal proceedings which may

. arise out of the report of luspected child
"abuse and neglect.
- (d) Applicability to rec;plents of
- information—{1) Restriction on use of
information. The restriction on the use
of any information subject to these
- regulations to initiate or substantiate
eny criminal charges against a patient or
to conduct any criminal investigation of
'~ a patient applies to any person who
obtains that information from a
federally assisted alcohol or drug abuse
program. regardless of the status of the
person obtaining the information or of
whether the information was obtained
in accordance with these regulations.
- This restriction on use bars, among
other things, the introduction of that
information as evidence in a8 criminal
- . proceeding and any other use of the
information to investigate or prosecufe a
patient with respect to.a suspected
-cnme. Information obtained by
undercover agents or informants (see
§ 2.17) or through patient access (see

BN

§ 2.23) is subject to the reuncuon on
use. B -
I Pagtefe on r:.'sr./o.r e
PR N R | T 14 1o e
and others. The restrictions on .
disclosure in these regulations apply to:
(i) Third party payers with regard to
records disclosed to them by federally
assisted alcohol or drug abuse pr :grams.
(ii] Entities having direct e
administrative control aver programs :
with regard to information A
communicated to them by the pr ogram

i)

- under § 2.12(¢c)(3): and

{iii) Persons who receive pahenl .
records directly from a federally . .
assisted alcohol or drug abuse program

and who are notified of the restrictions

on redisclosure of the recordsin * *°
accordance with § 232 of these  »7',
regulations.

(e} Explanation of apphcabzl/. —(‘1)
Coverage. These regulations cover any
information (including information on
referral and intake) about alcohol and
drug abuse patients obtained by a
program (as the terms “patient” and
“program” are defined in § 211} if the
program s federally assisted in any
manner described in § 212(b). Coverage
includes, but is not limited to, those
treatment or rehabilitation programs,
employee assistance programs,
programs within gencral hospitats,
school-based programs, and prnivate
practitioners who hold themselves out

. as providing, and provide alcohol or

drug abuse diagnosis, treatment, or
referral for treatment.

{2) Federal assistance lo progrom
regquired. If a patient's alcohol or drug
abuse diagnosis, treatment, or referral
for treatment is not provided by 8
program which is federally conducted,
regulated or supported in a manner
which constitules Federal assistance

not covered by these regulations. Thus,
it is posgible for an individual patient to
benefit from Federal support and not be
covered by the confidentiality
regulations because the program in
which the patient is enrolled is not - -

federally assisted as defined in § 212(b). L

For example, if a Federal ¢court placed

an individual in @ private for-profit  + .«

program and made a payment to the
program on behalf of that individual,
thal patient's record would not be

covered by these regulations unless the R

program itself received Federal
assistance as defined by § 2.12{b).

{3) Information to which restrictions
ore coplicabie. Whether a restriction is
on use or disclosure affects the type of
information which may be available.
The restrictions on disclosure apply to
any information which would identify &

* under § 2.12(b), that patient's record is * -.

- 21807 "%

L]




. 52 Na. 110 / Tuesday, June 8. 1887 / Rules and Regulations -

= _ t
gn an aloohol nrd.rug abuser. ‘order is entered in & "prdanee wi th other rarson authr=zed 1-dee State 1 “‘
restrictiononc  ~finformation to Sub,enihie. Y lo.  termen sehoL
,-;tnmgcnmml charg: against a patient  reguaitions ,,umxt . nowlc..,,u.mcnl of {2) Vwhere Stale iaw reyuires parenial C
-.for a crirme applies lo any information the presence of an identifsed patientin a . consent to treatment the factof a - R B )
~~obtained by the program for the purpose  facility or part of a facility if the facility  minor's application for trestment may i
- 0l diagnesis, treatment, or referral for is not publicy identified as only an be communicated (o the minor's parent,
~ treaLmenl of alcohol o7 drug abuse. - »  alcobol or drug abuse disgnosis, guardian, or other person authorized -
-+'{Note that restrictions on use and treatment or referral {acility, and if the under State law to act in the mmor s . o
mdmclosure apply torecipients of . - . acknowledgemen! does not reveal that behalf enlyif: =~ -~ - st e
-.J.pformauon undes § 212(d}) -'=.--..  the patient is an akcohol or drug abuser. (i) The minor has given written TS
.+ (4) How type of diggnosis affects ., . (2) Any answer to a request for a consent io the disclosure in sccordance C o
cmemge These regul:tions cover disclosure of patient records which is with Subpart C of these regulations or 5 .
.8y record of a diagnosis identifying a pot permissible under these regulations (ii) The minor lacks the capacity to B
Pahllem as an alcohol or drug abuser must be made in a way that will not make a rational choice regarding such :
. 3; ich is prepared in connection with affirmatively reveal that an identified consent as judged by the program T
ale t}z:e?tment or referral for treatment of  jndividual has been, orisbeing | + - director under paragraph (d) of t}m .
coho 3’}‘11118 abuse. A diagnosis . giagnosed or truated for alcohol ordrug  section. : - SRR : S
~prepare or the purpose of treatment or  ghpse, An inquiring party may be given (d) Minor opplwantfarterwmlacb oot

+referral for treatment but which is not so
used is covered by these regulations.
T‘ne following are not covered by these
regulatlons -

{i) dxagnoms which is made sole!y for
the purpose of providing evidence for |, .
.use by law enforcement suthorities: or

(i) A dragnos:s of drug overdose or

’ a]cohol intoxication which clearly
-~shows that the individual involved ie not
- an aleohol or drug abuser (e.g. '

a copy of these regulations and advised
that they restrict the disclosure of
alcohol or drug abuse patient records,
but may not be told affirmatively that
the regulations restrict the disclosure of
the records of an identified patient. The
regulations do not restrict a disclosure
that an identified individual is not and
never has been a patienL

§2.14 Minor patients.

capacity for rational choice. Facts
relevant to reducing a threat to the life
or physical well being of the applicant
or any other individoal may be
disciosed to the parent, guardian, or
other person authorized under State law
to act in the minor's behalf if the - g
program director judges that: .

(1) A minor epplicant for services
lacks capacity because of extreme youth

, or mental or physical condition 1o make
J;r:v:au;tary'mgeutmn oé:{l)cggol . d;mgs (8) Definition of minor. As “’Ed n a rational degitfot‘ncon whether to ‘- 1
or rme%' it e o “these regulations the lerm “"minor” consent to 8 disclosure under Subpart C
ree) means a person who has not attained of these regulations to his or her parent, .

the age of majority specified in the

Conﬂdenwty restricions.
applicable State law, or if no age of

- guardian, or other person authorized
* {8) Geniemal The patient records ta .

under State law to act in lhe mmor’u

+.which these regulatrons apply may be - majority is apecified in the applicable behalf, and CoaL e E; ~'"‘
" disclosed or used only as permitied by - State law, the age of eighteen years. '(2) The applicant’s situation poses a I DRt
' these regulations and may not otherwise (b} State law not requiring parental substantial threst to the life or physical =« X

consent o treatment. 1f a minor patient
. acting alone has the legal capacity

under the applicable State law to apply

for and obtain aleohol or drug abuse

:be disclpsed ot used in any civil,
vcriminal, administrative, or legislative
_proceedings canducted by any Federal,
“Stale, or iocal ambority. Any disclosure
“made-under these regulations must be
"')umted lo that informalion which is -
meceuary to carry out the purpose of lhe'
~d|scloaure

well being of the applicant or any other
individual which may be reduced by
communicau‘ng relevant facts to the
minor's parent. guardian, or other -
treatment, any written consent for . person authorized under State law to act
disclosure authorized under Subpart C ' 5 the minor's behall. * ‘

of these regulations may be givenonly - - . R
by the minor pau:nt This restriction . §2.15 Incompetent u\d ueouod C Ry

PE *:(b) Usconditional co.mphance .
requ)red The restrictions on disclosure
“and use in these regulations apply
whether the holder of the information
‘believes that the person seeking the
‘information already has it. has other
-means of obtaining il is a law

_enforcement or other official, has
-abtained a sobpoena, or asserts any
“other msbﬁcabon for a disclosure or use
which is pot permmed by these
‘regulations.

-~ {c} Acknowledglng the pmence of '~

-patients: Responding to requesis. (1) The
presence of an idenufied pabent in a
facility or component of a facility which
is publicly identified as a place where
only alcohol or drug abuse diagnosis,

s ent. or referral is provided may be

»-‘dedged only U the patient’s

n consent is obtlained in
a.cardance with subpart C of these -
regulations or if an asthonzing coart ..

K¢ »t,

: \'.‘.
- Yy
}-VNQ.

e e

includes, but is not limited to, any
disclosure of patient identifying = .
information to the parent or guardian of
a minor patient for the purpose of
obtaining financial reimbursement.
These regulations do not pro!nbxt 8
program from refusing te provide
treatmaent until the munor patient
consents to the disclosure necessary to
obtain reimbursement, but refusal to
provide treatment may be pronibited
under a State or Jocal law requiring the
program to furniski the szrvice
irrespective of ability to pay.

(c) Stote law requiring parental
consent to treatment. (1) Where Stale
law requires consent of a parent,
guardian, or other person for & minor to
obtain alcohol or drug abuse treatment,
any wntten consent for disciosure
authorized under Subpart C of these

. regulations must be given by both the
- .minor and his or her pareny, guardian, or

m‘. '-'.('..

plthnh. . 3 T

(a} /ncompetent paben!s other lhan
mmors—{l) Adjudication of
incompetence. In the case of & patient
who has been adjudicated as lacking the
capacity, for any reason other than
insufficient age. to manage his or her
own affairs, any consent which is

" required under these regulations may be

given by the guardian or other person
authorized under Siate law o 8¢t in the
patient's behall. .

{2) Ne adjudication of mcompetency
For any penod for which the progrars

cirector determunes that a patient, other |

than a minor or onz who has been
adjudicated incompetent, suffers from a
medical condiion that prevents
knowing or effective action on his or hor
own behail, the program director may
exercise the night-of the patient to -

cansent to a discloaure ander Subpart C- - ¢

of these reguletons far she eole purpose

-,
e

- - -

Vaoils .8
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,ﬁainst pe aonnel of the program is no! l.hese regulauors i arder to provide - Do
.,;-;,.pm!ected. o 3". T " guch access o ¢ ¢ palic..t S Fer(pors L0 " ‘,osurc) \k_
74‘" (4) A stiteme ... that re.pons of ». “itel . .. (b) Restriction on use of information. . ‘ ' orie - ¥
AR 3uspected child abuse and neglect made Information obtained by patient access oo

- docal luthonhu are nol protected. .. ..

'q_- . .
"."\‘ -

[c) ngmm opbons. The program ma y
: deuse its own Dolice or may use the

H - sample nalice in pangraph {d) to

Y~ comply with the : requirement to pmwde
;! the patient with a summary in writing of
:' the Federal law and regulations. In .
+: :-addition, the program may include in lhe
'Jmtten summary miormation 4
: eoncerning Stale law and any program
::&polxcy notinconsistent with Sme and

-n—\'

-
PR

'.—0‘4

¢ v-ra-‘
- v

‘.: n.

IF e r’.'-L._‘ b
o chonﬁdutilhlyo{dmholu,ddmg
e Abuse palicnt records maintawned by this
c grogram is protecied by Federa! law and
Z-regulations. Generally, the program may pot
- -ytoapmonaumaempmgrmm:n .
17n; patient attends the program, or disclose any .
| tion identifying 8 patient as an - -
» hol or drug sbuser Unless - - >v
W (1] The pslent corserrts m writing: ~'°
‘:— (.)'I‘..xeducloamuaﬂowedbyamn -
vl FOoP i . . -
e (Jl'n\cdudmm is modc(omodscal
1 %~ personnel s mechcal emergency or 10 e
= -whﬁed persoanel iornsan:’h. oodll. or,

_.

)

¥

" ‘..j;lquﬁrhom by s progrnm is & crime.’ -
i “.:Sapected ~iolations may be reported tc
i\ Io-approprinte ewthorities in sccordance with
-*-'Pedlnl regulations.  COTRIoSet et RS
_,-; ‘-’-'deatl hwcndregnbdm dom protect .
inlormation sbov! s crimve committed by -
rJ-I petient either at the program or agsinat any
i 5 person who works for dhe program or cboul
: 2.amxy threat lo commit such s erime. _, 7.
~1.sFederal lawy and regulations do not protecl
- ‘.lty information about suspected child abuse
h.;caegkd from being reported under State
", =haw 1o epproprisie Slatz or local awthorities. -’
—"tSee(Z U.S.C. ' 200d4-3 and 422 TS.C. X0ee-d
- for Federal laws and 42 CFR Part 2 !or ‘
fdernlregxhuom.) Liea
~ ~ {Appiroved by the Office ofMamgcmcm and
'Budgﬂun-derCommlNo 08300009 ) :

- §2 Patient sccess and mtﬁceom on
N
—— (a) Patient access not pmhlb)t.ed
 These regulations do not prohibit a
—"program from giving a patient access to
- his or her own records, including the

ggportunity to inspect and copy any
.-\&:ds that the program maintains
: t the patlent. The program is not
- egquired {o obtain 8 patient's written

w5 Coment or olher authorization under
~' \
A
_~ e
R T vk
Y LR can i d .

- A T YR

- :n "..

"--c which is to make the disclosure has .
. > already acted in reliance oa it Acting in
i reliance includes the provision of :

oL
 hene b -

. to his or her patient record is subject to
...\he restrictian on use of kis information
. to initiate or substantiale any criminal

charges against the patient or {0 conduct

any criminal investigation of the patient
- as provided for under § 2.312{d}(1}.

Subpaﬂ C-—Dlsclosures With Patient's
Consent

PR

LEFRTIN -

"§2.31 Form of written consent.

" (a) Required elements. A written
. consent to & disclosure under. these
regulanon.s tus! inchede:

*(1) The specific name or general ea
deargnahon of the program or perscn
pe:-rmt'ed to make the disclosure.

. {2) The name or title of the individual

* or the name of the organization to whxch

" disclosure is to be made.

[ 4

_{3) The name of the patient.
" {4) The purpose of the disclosure.

awnec (5) How much and what kind of
-~ information {s to be disclosed.
NP

+ (8) The signature of the patient and,
" when required for a patient who is a
. minor, the signature of 8 person :
-.authorized to give convent under § 2.14; °
- or. when required for a pstient who is
wincompetcm or deceased, the signature
.of a person suthorized to sign under .
§ 215 in lieu of the patient. . .
«.{7) The date an which the consen! is
igned. -t = oo

* 2.~ (8] A statement that the consent is
R lub]ec! to revocation at any time except

:to the extent that the program or person

-, treatment services in reliance oo & valid
~ consent to disclose ln.formahon toa_
ﬂnrdpaﬂypayu S

‘(8) The date, evenl or condntlon upon
wluch the consent will expire {f not
revoked before. This date, event, or
condition must insure that the consent
-will last no langer than reasonably
‘pecessary (o serve the purpose for .
which it is given.

{b) Samp/e cansent form. The
foliowing form complies wilh peragraph
(a) of thus section. but other elemenu
may be added. [n nol il 0L

1. ] {name of patient) D Reguest O Au!honu

., .

e

- - P
RN B ey

.. - & {name ar gzoers] designabion of program .

which 1 to make 1he chaciosure)}

3. Todisclose: (kind and smount of
information fo be disclosed)

4. To: (name or hitle of the person or

- organusaLon o which d»aooun is o be
ve. o~ Made) |

L ~"q I 4

- -g,--'
. B

~’ .» progrem which is 10 make the disclosure bas

,' previously revoked, this conseat will -
- terminate upon: {specific date, event or

-, forth in paragrapb (a} of this section;
..: {3) Is known to have been revoked: or

.. bolding the recordz tobe malene.l]y

" . (Approved by lhe Office ofMan.gomzm md

ot

. suflicient for this purpose. The Federa! rules .
" restrict any use of the informaton to - . ‘

* his or her records under § 231.a
. program may disclose those records in

. basis of a consent which:

§232 Prohibition on redisclomre..

by the following written statement ." .

’ !mm records protected by Federal _ " * )
, confidentiality rules (42 CFR Part 2). The - ; et
" Federa} rules prohibit you hrom makisng any T
- further discicsurest thin information anless ’

- further disclosure is expressly permitted by

$233 Dbcioump«wﬂmd-mmm
' consent

‘consent, excepl that disclosures to

‘respectively.- s N

& Date (on which this conseni Aio signed)

7. Signature of patient

8 S'gnature of parent org\.ardxan (where
requxred)

- vt

8. Signature of person authorized to sign in
lieu of the patient (where required)

10. This consent is subject to revocation a! -
any time except to the extent that the  .+-.F -7

already taken action in reliance on it If vot

condition) -

...,..»-; -]

* {c) Expired, defmenz. or false consent
A disclosure msy not be made on Lhe

-~-‘ -.' o

. (1) Has expired: |
~.12) On its face lubstant.nany fails to”
' conform to any of the requirements set”"

. {#) Is known, or through @ reasopable ~ "7
effort could be known, by the persos . ,°

false. "= s cned bl et

‘Budge! underContmlNo WJ L e
-.[a) Notice to accompany dm:losure.

Each disclosure made with the patien!’s )
writien consent must be accompanied

ﬂumlomnuonhnbeeu&dueduyou

R A B

the writtens consent of the person to whom it
pertains or as otherwise permitied by 42 CFR
Part 2 A geners! authorization for thve release
of medical or other information is NOT

criminally investigate or prosecute any
alcohol or drug abuse patent.

.-

If a patient consentl 1oa disclosure c! i

accordance with that consent to eny B
individual) or organization named in the

central registries and in connection with
criminal justice referrals must meet the
fequiremants ofﬁ 2.34 md:’.:ls. B

~e .
' e, -
. * . . ‘l;
7ol CHIN : ’ ‘ ; '1‘ gl )
G RTN p, e ..h-. s . Roy’" A
. e e .l . . o
-:{‘ul -.h.-kv- ol . A 1
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2731, §2.34 Disclosures to prevent multiple  +  contral 1oy stey'and . 5 detor Taation  provisione of - sagraph (c) <. nis
TpEeirciayenrolimer: - 7 detortfication ard : :

whey ¥ el
A

L 407 ange Ureuli.ent progrem fo aection) and the requirements of . ik
. f@Sen(e) Anaintena.. - UriTnent programs. | - 1 which information is disclosed to - paragraphs (b) and [c) of this seclion. 3 FEAG
TS -‘v(aﬁ) Definitions. For purposes ol this - : prevent multiple enroliments maynot - (b) Duration of consent The writien
.. section: . .

.88 ot imeswee .0 ;. " Tedisclose or use patient identifying consent must state the period during
! i:Gentrol regislry meansan . © -~ - information for any purposs other than  which it remains in effect. This period

+ ,organization which obtains from twaar - the prevention of multiple enrollments must be reasonable, taking into sccount:
2rv 1L -TNOTE Member progams patient unless authorized by a court order under

»."identifying information about - Subpart E of these regulations. “(:Lm:{"ﬁ‘qp'u lengthofthe . 3
-+~ {ndividuals applying [or maintenance - (d) Permitted disclasure by e centrol * L | procredi € 90
*treatmens or detoxification treatment for _ regisiry lo preveata multiple  : , (21 The type of crimina p";*j‘ed'."s R
s the purpose c{ avoiding an individual's | enrcilimen:. When & member program invalved, the need for the information in
-0 concurrent ¢ ;ollment in more than one * asks 4 central regiatry if an identified  Sennection with the Iin;l disposition of
31 program. . patient is enrolled in another member that proceeding. and when the final
2" Deloxificotion treatment means the . : program and the registry determines disposition will occuriand . -
- dispensing of anarcoticdrugin . . that the patient is so enrolled, the (3) Such other factors aa the program,
*'“"decreasing doses 0 an individual in registry may disclose~ - the patient, and the person(s) who will
“order to reduce or eliminate adverse (1) The name, address, and telephone  receive the disclosure consider
~: physiological or psychological effects . number of the member program(s) in pertinent. T RN
incident to withdrawal from the | _: . | which the patient i already enrolied to (c) Revocation of consent. The written % ¥
sustained use of a narcotic drug. 7+ the inquiring member program; and consent must state that it is revocable
= Maintenance treatinen! means the

... (2} The name, address, and telephone
.. number of the inquiring member
~\ ‘program to the member program(s] in

" which the patient is already enrolled.

upon the passage of a specified smount
of time or the occurrence of a specified,
ascertainable event. The time or ;
ocgurrence upon which consent -
becomes revocable may be no later than
the final disposition of the conditional

dispensing of a narcolic drug in the
. ireatment of an individua! for
dependence upon heroin or other

.. morphine-like drugs. .. The member programs may

'Mel_nberpmgram means &' 1w.- COMmMmunicate as necessary to verify that
detoxilication Ureatment or maintenance

no error bas been made snd to prevent  release or other action in connection
treatment program which reports patient .or eliminate any multiple enroliment. with which consent was given. - -
identifying information to a central -.i. ~.(e) Permitted disclosure by a () Restrictions on redisclosure and
1i-Fegistry and which is in the same State . detoxification or maintenance treatment  yse, A person wha receives patient
13-4--@8 Lhal central registry or is not more progrom lo prevenl a multiple

0 i thi ion ma

«:c. than 125 miles from any borderof the ~  enrol/lment A detoxification or mmg:z::gi:: ikl‘ ;n.fyct‘a carryyout
B, : i Slate in which the central registryis . - maintenance treatment program which that person's official duties with regard
> - i located, .. has received a disclosure under this to the patient's conditional release or

't (b} Restrictions on disclosure. A section and has determined that the other sction in connection with which
.- program may disclose patient records to  patient is already enrolled may the consent was given..
o 8 central registry or to any .. . comrunicate as necessary with the
.-defoxification or maintenance treatment . program making the disclosure to verify

. e L 2
. —_—
R . ey A T
woor

: Subpart D~—Disclosures Without .
.\ program not more than 200 miles away that no error has been made and to PatientConsent .. _... .. - {
K. s £0r Lhe purpose of preventing the .. prevent or eliminate any multiple ~ o !
S ’:tm(‘i‘)”# ‘&T"'{mem ?:I p:iu'en;,only il: - enrollment w.co .o .0 §2.51 Medical emergencies. &
¢ cisClosure is made when: .. Dlacionrws to slements .(a)} General Rule. Under the i
T e patient is accepted for .. . ¢ 880 s eyeem which hovs referred  Procedures reguired by paragraph (c] of W
yo v{ii) The type or dosage of th dms . . petents : this section, patient identifying - o4
“s¢changed: o 0838 ‘e B (a) A program may disclose information may be disclosed to medical . N
*“¢o(ili) The treatment is interrupted, .  .information aboul a patient to those . personnel who have a need {‘" :
zresumed or terminated. : -« -, ... _Ppersons within the criminal justice information about a petient for the i
 12) The disclosure is limited to: - * system which have made participation ~ Purpose of treating & condition which
(i} Patient identifying information: in the program a cotdition of the poses an immediate threat to the health
+{ii) Type and dosage of the drug; and ~ disposition of any crimins! proceedings of any individual and which requires
. (iii) Reievant dates. . sgainst the patient or of the patient's immediate medical intervention.
-+ (3) The disclosure is made with the parole or other relesse from custody if: (b) Special Rule. Patient identifying
- PAtient's written consent meeting the (1) The disclosure is made only to information may be disclosed to medical
. fequirements of § 2.31, except that: ‘those individuals within the criminal personne! of the Food and Drug .
... [i) The consent must list the name and  justice system who bave « need for the  Adainistration {FDA] who assert a
- address of each central registry and "information in connection with their reason to believe that the bealth of any
--each known detoxification or duty to monitor the patient's progress individual may be threatened by an ,
mainienance treatment program to - {e.g., & prosecuting atfomey whais ~ error in the manufscture, labeling. or ..
.,,,-wb_is:h a disclosure will be made: and withholding cbarges against the patient, sale of & product under FDA jurisdiction,
Lav.fil} The consent may authorize a a8 court granting pretrial or posttrial and that the information will be used for
- disclosure to any detoxification or release, probation or purole officers the exclusive purpose of notifping
{ ... Fuintenance treatment progrem responsible for supervision of the patients or their physiciens of pstential
eslablished within 200 miles of the patient): and dangers. . .. . . e .
program afier the consent is given * (2) The patient has rigned a writien {c) Procedures. Immediately following
‘without naming any such program. consent meeling the requirements of

: 0 disclosure, the program shail document
o le) Usg of information limitad o - § 2.31 {except paragraph (8)(8) which is - the disclosure In the pstient's records,
L>Preveniion of mul: ple enroliments. A inconsistent with the revocation selling forth in writing: - .. el

g L Xt
-v.zo:’-_"- LINENY £ - \
e
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.1) The name of the medical personnel
. whom disclosu- was made and Rty
. dfliliation with «  heaith caure fa... !
. -~ {2)The name o, .he mdmdualmakmg
the disclosure:
v~ (3) The date and time of the
- dxsclosure. and
- {4) The nature of the emergenq (or
ermr. if the report was to FDA).

IAppmved by the Office of Management and
- Budget under Control No. 0830-0099.)

i §252 Researchz: thvities,

{a} Patient identiiying information
_ may be disclosed for the purpose of
N conductmg scientific research if the . "
> program director makes a detemunatxon
« that the recipient of the patient
ldenufymg information: . Lo
(1) Is qualified to conduct the
research and mr
~ (2) Has a research prolocol under -
"" which the patlient1dentifying ‘
*z- information: .
) {i) Will be maintained in accordance
+ with the security requirements of § 2.16
.+ of these regulations (or more stringent
.- requirements): and
. (i) Will not be rediscloscd excep! as
~permitted under paragraph (b) of this
_section.
) (b} A person conductmg research may
lciose patient identifying information
.Qmed under paragraph (a) of this
tion only back lo the program from
_. which that information was oblained
‘_ and may not identify any individua)
* patlient in any report of that research or
olherwne disclose patient identities.

5 253  Audht and evaluation activities.
* (8) Records not copied or removed. U
pahem records are not copled or
- “:remov ed. patient xdennfyqng information
may be disclosed in the course of &
& feview of records on program premises
+'210 any person who agrees in writing lo
= comply with the limitations on
, ~redxsdosure and use in paragraph (d) of
this section and whao:
{1) Performs the audit or evaluation
*“ aclivity on behalf of: -

{i) Any Federal, State, or local
governmental agency which provides
financial assistance to the program or is
authorized by law to regulate jis

. activities; or
¢+ (il) Any private person which provides
. financial assistance to the program,
which is a third party payer covering
patients in the program, or which is a
* peer review organization performing 8
_utilization or quality control review: or
(2} Is determined by the program
“irector to be qualilied 1o conduc! the
or evaluation aclivities.
Copying or removal of records.
cords containing patient identifying
.wformation may be copied or removed

.

odr
b * .
o .
. 5es
!
Ay

YL IV I L TP

Srlasl

N»..a.a)..\’d; ----- ~

from program premises by any person
whe

(i) Agreesa n wrniting o -

(i} Maintain the patient identifying
information in accordance with the
security requirements provided in § 2.16
of these regulations (or more stringent

_ requirements}):

(i) Destroy all the patient identifying
information upon completion of the
audit or evaluation; and '

(iii) Comply with the limitations on
disclosure and use in parcgraph (d) of
this section; and

{2) Performs the audit or evaluation -

. 'aclmty on behalf of: -

_ (i) Any Federal, State, or lo¢al
governrmental agency which provides
financiael assistance to the program or ia

. authorized by law to regulate its

activities; or

(ii) Any private person which provides
financial assistance to the program,
which is a third part payer covering
patients in the program, or which is a
peer review organization performing a
utilization or quality control review.

{c) Medicare or Medicaid audit or
evoluation. {1) For purposes of Medicare
or Medicaid audit or evaluation under
this section, audit or evaluation includes
a civil or administrative investigation of
the program by any Federal, State, or
local agency responsible for oversight of
the Medicare or Medicaid program and
includes administrative enforcement,
against the program by the agency, of
any remedy authorized by law to be
imposed as a result of the findings of the
lnvesngatxon.

{2) Consistent with the definition of
program in § 2.11, program includes an
employee of, or provider of medical
services under, the program when the
employee or provider is the subject of a
civil investigation or administrative
remedy. as those terms are used in
paragraph (c){1} of this section.

{3) If & disclosure to a person is
authorized under this section for a
Medicare or Medicaid audit or
evaluation, including 8 civil
investigation or administrative remedy.
as those terms are used in paragraph
(c)(1) of this section. then a peer review
organization which obtains the
information under paragraph (a) or (b)
may disclose the information to that
person but only for purposes nf
Medicare or Medicald sudit or
evaluation.

(4) The provisions of this paragraph
do not suthonize the agency, the
program. or any other person 1o disclose
or use patient identifying information
obtained during the audi! or evalustion
for any purposes other than those
necessary to complete the Medicare or

.‘..-'4ﬂ-

Mcdicaid audit or evaluation activity ag -
enecified . "his por jraph.

(d) Lirni.c.;ons on Jisclosure end use.
Excep! as provided in paragraph (c) of
this section. patient identifying
information disclosed under this section
may be disclosed only back to the
program from which it was obtained and i
used only to carry out an audit or .
evaluation purpose or to investigate or
prosecute criminal or other activities. as
euthorized by a court order en‘sred
under § 2.1 cf thest regulations.

Subpart E~Court Jiders Authoriring
Disciosure And Use .

§261 Legaletfect of order.. .: S

(a) Effect An order of a courtol .- .
competent jurisdiction entered under
this subpart is a unique kind of ecourt
order. Its only purpose is to authorize a
disclosure or use of patient information
which would otherwise be prohibited by
42 U.S.C. 290ee-3, 42 U.S.C. 290dd-3 and
these regulations. Such an order does
not compel disclosure. A subpoena ora
similar legal mandate must be issued in
order to compel disclosure. This
mandate may be entered at the same
time as and accompany an authorizing
court order entered under these
regulations.

(b) Examples. (1} A person holding
records subject to these regulations
receives a subpoena for those records: &
response to the subpoena is not
permitted under the regulations unless
an authorizing court order is entered.
The person may not disclose the records
in response to the subpoena unless a
court of competent jurisdiction enters an
authorizing order under these
regulations, - ’

{2) An authorizing court order is |
entered under these regulations, but the .
person suthorized does not want to
make the disclosure. If there is no
subpoena or other compulsory process ‘
or a subpoena for the records has
expired or been quashed, that person
may refuse to make the disclosure. Upon
the entry of a valid subpoena or other
compulsory process the person
authorized to disclose must disclose,
unless there is a valid iegal defense (0
the process other than the
confidentiality restricilons of these
regulations.

§2.62 Order not applicable to records
disciosed without consent to resesrchers,
auditors and evaiuators.

A cour! order under these regulations
may not authorize qualified personnel.

W B W (T AU e Y WA Y S gev

——-

who have received patient identifying )
information without consent for the
purpose of conducting research, audt of

evaluation, to disclose that tnformation 8
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- - or use it 'o conduct any criminal
.+..+ 4 Investign*ron or prosecutic. of a ratient.
Y 4+ Howev acourtorder ui.-r§ Lus may
- authonx Lsclosure and use of records
to investigate or prosecute qualified
3 personne! bolding the records.
LT+ . $263 Confidential communications.
P 0.7 [a) A court order under these
. regulations may authorize disclosare of
. confidential communications made by a
" patien! to a program in the course of
diagnos - treatment, or referral for
trestme: : only if:

{1) The disclosure is necessary to
protect against an existing threat to life
or of serious bodily injury, including
circumstances which constitute

" suspected child abuse and neglect and
verhal threats against third parties;

{2) The disclosure is necessary in
ecnnection with invesugation or
prosecution of an extremely serious
crime, such as one which directly
threatens loss of life or serious bodily
injury. including homicide, rape,
kidnapping, armed robbery, assault with
a deadly weapon, or child abuse and
neglect: or

{3) The disclosure is in connection
with litigation or an administrative
proceeding in which the patient offers

testimony or other evidence pertatning
to the content of the confidentual
communications.

§ 264 Procedures and criteria tor orders
sutherizing dlaciosures for noneriminal
PIposes.

. (e]'Applicutian. An order authorizing

... thedisclosure of patient records for

s purposes other than criminal

fe,/1° | Invesligation or prosecution may be

T lppli‘ed for by any peraon having a

_ !ggahy recognized interest in the

2 .. disclosure which is sought. The

= ¢ 8pplication may be filed separately or

: " & part of a pending civil action in which
it appears that the patient records are
heeded to provide evidence. An
application mst use a fictitious name,

. 8uch as John Doe, to refer to any palient
and may not contain or otherwise

2o disclose any patient identifying

27> inlormation unless the patient is the

- ¢8 applicant or has given a written consent

(meeting the requirements of these

regulations) 1o disclosure or the court

has ordered the record of the proceeding

<.~ sealed from public scrunity.

' [b) Aotice, The patie.t and the person
bolding the records from wham
disclosure is sought must be given:

{1) Adequste notice in 8 manner
whick will not disclose patient
l.iednufymg ‘nformation to other persons:
. {2) An opportunity to file & written
. Pesponse 10 the application. or to appear

»
R TP AT RN

R el R 27

in persan, for the limitzd purpose cf
eyl - Jooow ~e stotuters and
regulein -, critenia for the issuance of the
court order.

(c) Review of evidence: Conduct of
hearing. Any oral argument, review of
evidence. or hearing on the application
must be held in the judge's chambers or
in some manner which ensures that
patient identifying information is not
disclosed to anyone other than a perty
to the proceeding, the patient, or the
person holding the record, unless the
patient requests an open hearingin &
manner which meets the written consent
requirements of these regulations. The
proceeding may include an examination

-by the judge of the patient records

referred to in the application.

(d) Criteria for entry of order. An
order under this section may be entered
only if the court determines that good
cause exists. To make this
determination the court must find that:

{1} Other ways of obtaining the
inlormation are no! available or would
not be effective; and

{2) The public interest and need for
the disclosure outweigh the potential
injury to the patient, the physician-
patien! reiationship and the treatment
services.

{e) Content of order, An order
authonizing a disclosure must:

(1) Limit disclosure to those parts of
the palient's record which are essentisl
to fulfill the objective of the order.

{2} Limit disclosure 10 those persons
whose need {cr informetion is the basis
for the order; and

{3} Include such other measures as are
necessary to limit disclosure for the
protection of the patient, the physician-
patient relationship and the treatment
services; for example, sealing from

" public scrutiny the record of any

proceeding for which disclosure of a
patient's record has been ordered.

§ 265 Procedures and criteria for orders
suthorixing disclosure and use of records
{0 criminally investigats or prosecuts
patients.

(a) Application. An order authorizing
the disclosure or use of patient records
to criminally investigate or prosecute a
patient may be applied for by the perscn
holding the records or by any person
conducting {nvestigative or prosecutorial
activities with respect to the
enforcement of criminal laws. The
application may be {iled separately, as
part of an application {for a subpoena or
other compulsory process, orin a
pending criminal action. An epplication
must use & fictitious name such as John
Doe. to refer to any patient and may not
contain or otherwise disclose patient
identifying information unless the court

hes ordr-nd the record of ** = proced ' =g
staled Tom public serutingy,

{b} Notice and heoring. Unless an
order under § 2.66 is sought with an
order under this seclion, the person
holding the records must be given: -

(1) Adequate notice (in & manner
which will not disclose patient
identifying information to third parties)
of an application by a person performing
& law enforcement functicn:

(2) An opportunity lo appcas and be i
heard for the limited purpose of ;
providing evidence on the statutory and
reguiatory criteria for the issuance of the
court order; and . R agf -

{3) An opportunity to be represented Rt%
by counsel independent of counsel for :
an applicant who is a person performing I
8 law enforcement function. it

{c) Review of evidence: Conduct of
heorings. Any oral argument, review cf ft
evidence, or hearing on the application =
shall be held in the judge's chambersor - B8
in some other manner which cnsures . .
that patient identifying informationis =~ u\
not disclosed to anyone other than a ¥

party to the proceedings, the patient, or  i4fwi
the person holding the records. The A5y
proceeding may include sn examination ,{B&
by the judge of the palient records ? ;‘_

referred to in the applicstion. IR

(@) Criteria. A court mey authorize the t
disclosure and use of patien! records for {
the purpose of conducting a criminal i
investigation or prosecution of a patient  hyi
only if the court finds that ali of the h o
following criteria are met: . e

(1) The crime involved is extremely . l
serious, such as one which causes or b
directly threatens loss of life or serious
bodily injury including homicide, rape,
kidnapping, armed robbery, assault with
& deadly weapon, and child abuse and
neglect. . p

(2) There is a reseonable likelihood
that the records will disclose h
information of substantial value in the Q2
investigation or prosecution.

{3) Other ways of obtaining the
information are not available or would >
not be effective.

{4) The potential injury to the patient,
to the physician-patient relationship and
1o the ability of the program to pravide
services to other patients is oulweighed
by the public intereat and the need for
the disclosure.

{5) i the applicantis & person
S:arforming a law enforcement function

at:

(i} The person holding the records has
been afforded the opportunity to be
represented by independem eounsel;
and :
{ii) Any person holding the records
which is an entity within Federal, State,
or local government has in fact been

-
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representéd by counsel independent of
1e applicant. _—

} Content of c- “or. Any orde:
orizing & dis. sure or use of patient
records under this section must:

{1) Limit disclosure and use to those
parts of the patient's recard which are
essential to fuifill the objective of the
order;

: (2) Limit disclosure to those law
enforcement and prosecutorial officials
who are responsible for, or are
gonducting, the investigation or .
prosecution, and i.. 't their use of the
records to investigation and prosecution
of extremely serious crime or suspected
crime specified in the application; and

{3} Include such other measures as are
necessary to limit disclosure and use to
the fulfillment on only that public
interest and need found by the court.

3266 Procedures and criteria for orders
authorizing disciosure and use of records
to invastigate or prosecute s program or
the person hoiding the records.

{a) Applicotion. (1) An order
authorizing the disclosure or use of
>atient records 1o criminally or
1 ministratively investigate or
wosecute a program or the person
.olding the records (or employees or

gents of that program or person) may

e applied for by any administrative,

“  Mory, supervisory, investigative,

2 rcement, or proseculonal

~d aving jurisdiction over the
m's or person's activities. -

{2) The application may be filed

‘parately or as part of a pending civil

‘criminal action against a program or

e person holding the records (or

‘ents or employees of the program or

rson) in which it appears that the

tient records are needed to provide
iterial evidence. The application must

2 & fictitious name, such as John Doe,

refer to any patient and may not

ain or otherwise disclose any
dent identifying information unless
court has ordered the record of the
ceeding sealed from public scrutiny
he patient has given a written
sent {meeting the requirements of
31 of these regulations) to that
losure. -«
} Notice hot required. An
. i1cation under this section may, in

.

the discretion of the court, be granted
without notice. A" ' gk raey - s
Sol.orequr . e progiuni tothe
pe:son holding the records, orto any
patient whose recor 3 are ta be
disclased. upon implementation of an
order so granted any of the above
persons must be atforded an epportunity
to seek revocation or amendment of that
order, limited to the presentation of
evidence on the statutory and regulatory
criteria for the issuance of the court
o:cer.

{c) Requirements for order. An order
under this section must be entered in
accordance with, and comply with the
requirements of, paragraphs (d} and {e)
of § 2.64 of these regulations.

{d) Limitations on disclosure and use
of patient identifying information: (1)

‘ An order entered under this section

mus!t require the deletion of patient
idenlifying information from eny

documents made available to the public. -

{2) No information obtained under this
section may be used to conduct any
investigation or prosecution of a patient,
or be used as the basis for an
application for an order under § 2.65 of
these regulations.

§ 267 Orders authorizing the use of
undercover agants snd (nformants to
criminally investigate empioyees or agents
of a program.

{a) Application. A court order
authorizing the placement of an
undercover agent or informant in a
program aa an employee or patient may
be applied for by any law enforcement
or prosecutarial agency which has
reason to believe that employees or
agenis of the program are engaged in
criminal misconduct. .

{b) Notice. The program director must
be given adequate notice of the
application and an opportunity to
appear and be heard ({of the limited
purpose of providing evidence on the
statutory and regulatory criteria {or the
issuance of the court order), uniess the
application asserts & belief that:

{1) The program director is involved in
the criminal activities to be investigated
by the undercover agent or informant: or

{2) The program director will
{ntentionally or unintentionally disclose
the proposed placement of an

undercovr aeent or informant to t* 2
wmples  iroocents who are suspeiioc
of cnimina, activities,

{(c) Criteric. An order under this
section may be entered only if the court
determines that good cause exists. To
make this determination the court must
find: .

(1) There is reason to believe that an
employee or agent of the program is
engaged '~ zrimi~al activity;

{2) Otz ways of oblaining evidence
of this criminal activity are not available
or would not be effective; and

{3) The public interest and need for
the placement of an undercover agent or
informant in the program outweigh the
potential injury to patients of the
program, physician-patient relationships
and the treatment services.

{d) Content of order. An order
authorizing the placement of an
undercover agent or informant in a
program must:

(1) Specifically authorize the
placement of an undercover agent or an
informant;

{2) Limit the total period of the
placement to six'months;

{3) Prohibit the undercover agent or
informant from disclosing any patient
identifying information obtained from
the placement excep! as necessary (o
criminally investigate or prosecute
employees or agents of the program: and

{4) Include any other measures which
are appropriate to limit any potential
disruption of the program by the
placement and any potential for a real
or apparent breach of patient
confidentiality; for example, sealing
from public scrutiny the record of any
proceeding for which disclosure of a
patient's record has been ordered.

{e) Limitation on use of information.
No informaltion obtairled by an
undercover agent or informant placed
under this section may be used to
criminally investigate or prosecute any
patient or as the basis for an epplication
for an order under § 2.65 of these
regulations.

{FR Doc. 87-11785 Filed 8-5-87: 8:45 am}
BALING CODE €160~ (7-M
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APPENDIX E

Consent for Release of Confidential

Information Form




U.S. DEPARTMENT OF JUSTICE
FEDERAL BUREAU OF INVESTIGATION

: . ‘ . EMPLOYEE ASSISTANCE PROGRAM

CONSENT FOR RELEASE OF CONFIDENTIAL INFORMATION

‘1. ' NAME:

2. I do hereby authorize ' » Coordinator,
Employee Assistance Program to disclose to

(Name of person, organization or program)

3. the following information

(Extent and/or Nature of Information)

4. for the purpose of

(Purpose or need for discloau;e)

I understand that my records are protected under the Privacy Act of 1974 and the
'deral Cdvilian Employee Alcoholism and Drug Abuse Confidentiality of Records

(42 CFR). 1 uqderstand that information about me cannot be disclosed without my

written consent unless otherwise provided for in the regulations. I alsc understand

that I may revoke this consent at any time except to the extent that action has been

taken in reliance on this informed consént. I understand that even if I do not

withdraw the consent that this statemegt of consent shall automat{cally expire on:

S.

(Specify date or circumstances under which consent will expire)

6. Executed on the of s, 19 .
(Day) (Month) (Year)

(Signature of Employee)

” ‘ (Signature of Employee Assistance Program Coordinator)






