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I~ Definitions 

For purposes of this program, the fol lowing terms are 
defined as fol lows: 

A. Alcohol ism/Alcohol Abuse -'A treatable 
disorder/disease characterized by repeated episodes of 
excessive drinking which Interferes with an employee's 
health, social adjustment and work performance. 

B. Community Resources - Agencies and Individual 
practitioners avai lable to provide professional 
services to FBI employees referred to them by the 
Employee Assistance Program (EAP). These agencies and 
individual practitioners include but are not limited 
to: hospitals and other Inpatient treatment 
faci I ities, mental health cl inics, counsel ing centers, 
marriage counselors, psychologists, social workers, 
psychiatrists, financial counsel ing services and 
attorneys. 

C, Drug Abuse - A treatable disorder/health problem 
characterized by a pattern of repeated episodes of drug 
use which interferes with an employee's.health, social 
adjustment and work performance . 

D. Drug Deterrence Program (DDP) - A comprehensive 
program, within the FBI, which is consistent with the 
President's Drug-Free Federal Workplace initiative, 
consisting of: urinalysis testing for drugs of abuse, 
referra I to the EAP for counse! i ng and rehab iii tat ion, 
employee education and supervisory training about drug 
abuse issues. 

E, Emotional/Behavioral/Mental Health Problem - A wide 
range of personal problems either of which may be 
character i zed by fee lings of distress and/or impa i rment 
of an employee's health, social adjustment, work 
performance and psychological wei I-being. 

F. I I I ega I Drug - A contro I I ed substance as def i ned by 
section 802(a) of the Control led Substances Act, 
Title 21, United States Code (U.S.C.), the possession 
of which is unlawful .This does not include the use of a 
contro I I ed substance pursuant to a va lid prescr i pt ion 
or other uses authorized by law. 

G. Management Official - An employee required or 
authorized by the FBI to formulate, determine, 
interpret, or influence the pol ici'es of the FBI . 
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H. Supervisor - An employee required or authorized by 
the FBI to direct or assign work to other employees and 
who, through observation and the exercise of 
independent judgement, is able to evaluate their 
performance. 

I, Employee Assistance Counsel ing - Confidential 
counsel ing by FBI Headquarters EAP staff. Field 
Coordinators, or other duly authorized Individuals. 
which may include, but Is not limited to, basic 
short-term counsel ing and referral services for 
employees with personal problems that adversely affect 
their work performance. 

j. Self-Referral - The voluntary request for confidential 
EAP assistance by an employee who is, or has a fami Iy 
member who Is experiencing a I ife problem which may 
have a negative ·impact on their job performance. 

K. Supervisory Referral - The referral of an employee to 
the EAP by a supervisor as a result of recognized 
deteriorating job performance or conduct problem . 
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1'1. Background' 

Publ ic Law 91-616, Title 42, U.S.C., Section 4551, the 
Comprehensive Alcohol Abuse and Alcohol ism Prevention, Treatment 
and Rehabi I Itatlon Act of 1970, and Public Law 92-255. Title 21, 
U.S.C;, Se6tion 1180, the Drug Abuse Office and Treatment Act of 
1972, require Federal agencies to develop and maintain 
appropriate prevention, treatment and rehabi I itatioh programs and 
services for Federal clvi I ian employees with alcohol or drug 
abuse problems. Public Law 93-282, Title 45, U.S.C., Section 
4551, enacted 5/14/74, amended both acts and brings the 
confidential ity requirements of each into conformity with the 
other. On 7/1175, the Department of Health, Education and 
Welfare (now the Department of Health and Human Services) issued 
regulations implementing the confidential ity proviSions of Publ ic 
Law 93-282, Title 42, Code of Federal Regulations (CFR), Part 2, 
as amended 6/9/87 (Appendix D herein). 

The Office of Personnel Management's (OPM) pol icies and 
guidel ines for employee substance abuse programs are contained in 
the Federal Personnel Manual (FPM), Subchapter 792-5, FPM 
Supplement 792-2, and FPM Letters 792-8, dated 8/25/77, 792-10, 
dated 5/7/80. and 792-11, dated '5/8/80. Guidel ines for broader 
Employee Counsel ing Services Programs are contained in FPM 
Letters 792-9. dated 5/23/79. and 792-12, dated 5/20/80. This 
guidance from OPM permits agencies to integrate their alcohol ism 
and drug abuse programs into a broader system deal ing with a wide 
range of medical, behavioral and emotional problems which can 
adversely affect work performance. In 1979, Publ ic Laws 96-180 
and 96-181 amended Publ ic Laws 91-616 and 92-255 respectively. 
These amendments expanded coverage even further and authorized 
agencies to extend, to the extent feasible, alcohol ,and drug 
program services to the fami I ies of employees with alcohol and 
drug abuse problems, and to the employees' fami Iy member(s) with 
alcohol and drug problems. 

In 1981, the FBI implemented a Bureau-wide alcohol ism 
program. The purpose of this program is to motivate employees 
in need of assistance to accept early counsel ing in order to 

I assist them in regaining their productivity; to minimize 
absenteeism, sick leave and grievances; to reduce the need for 
dlscipl inary action; and to improve employee morale. The 
Alcohol ism Program is detai led in the Manual of Administrative 
Operations and Procedures (MAOP), Part I, Section 15-3, 
"Alcohol ism or Alcohol Abuse - Prevention, Treatment and 
Rehabi I itation." This MAOP section notified employees of the 
establ ishment of the field office position of Alcohol ism Program 
Coordinator (APC). The MAOP detai Is the APe's responslbi Iities. 
notifies employees of the means by which they can avai I 
them s e I ve s 0 f APe co un s eli n g and de t a i 1st he con f Ide n t i a I nat u r e 
of employee alcohol abuse information and records . 

- 5 -



• 

• 

.' 

Executive Order (EO) 12564. (Appendix A herein). 
c~ptioned. "Drug-Free Federal Workplace." was signed by the 
President on 9/15/86 and requires the head of each executive 
agency to develop a plan for achieving a drug-free workplace. 
The EO mandates employee drug abuse education. supervisory 
training and the use of EAPs to assist those using or abusing 
drugs. On 10/27/86. Publ Ie Law 99-570. the Comprcehenslve Drug 
Abuse and Treatment Act of 1986. Title 21. U,S,C, u Section 801 
Note. was signed and reiterated congressional concern about the 
prevention of i I legal drug use and the treatment of Federal 
employees who use drugs. OPM addressed EAP legal Issues In FPM 
Letter 792-16. dated 11/28/86. and 792-17. dated 3/9/87 (Appendix 
Band C herein). FPM Letter 792-16 made clear that EO 12564 
requires the FBI to maintain an EAP. 

I I I. Purpose 

The purpose of the EAP. with i n the FB I. is to prov i de 
basiC, short-term counseling and referral services to al I 
employees with personal problems that adversely affect their work 
performance. This program is in keeping with efforts by the 
Federal government to el iminate i I legal drug use by its empl~yees 
and to offer an opportunity for those affected to seek 
rehabi I itative assistance. The present EAP has evolved from the 
A I coho I ism Program and represent.s an expans i on of coverage to 
inc I u.de not on I y a I coho I ism and a I coho I abuse but a I so drug abuse 
and a broad range of medical and behavioral problems. to include 
medical, emotional, financial, marital and other fami Iy 
difficulties. 

IV. Objective 

The FBI recognizes that alcohol. drug and other 
personal problems of its employees can and do adversely affect 
Job per for man c eat a I I I eve Iso f res po n sib I I I t Y . 0 u r em p loy e e s 
have always been our most valuable resource and their welfare and 
the 0 v era I I wei far e 0 f the 0 r 9 ani z a t Ion are viewed as 
synonymous. When employee problems go unaddressed or are handled 
I nappropr i ate I y, the loss to the FB I I n terms of econom i c and 
human suffering, is incalculable. 

Studies estimate that as much as five percent of our' 
nation's adults suffer from alcohol ism, another two percent from 
drug abuse, and thirteen percent from a variety of other 
emotional/behavioral problems. This suggests that approximately 
twenty percent of the work force can be characterized as 
preoccupied with personal problems and significantly less 
productive than the average worker. Furthermore. these employees 
account for an Inordinate amount of absenteeism, tardiness, 
accidents (automobile and others), administra~lve inqUiries, 
disciplinary actions, health care benefit utilization, security 
violations, resignations, dismissals, early re~irements and 
conf I icts with co-workers. The overall impact on the 

- 6 -



• 

• 

• 

~- --~~~.-------------------

o~ganization is Impaired efficiency, unfavorable publ ic relations 
and lowered morale. 

Bureau emp loyees have a right to a sa fe and :secure 
workplace, and al I American citizens, who depend on the FBI for 
their safety and security, have a rightful expectation to a 
rei lable and efficient del Ivery of law enforcement services. 
Because of our unique responsib'i I ities as an Investigative 
organization, there can be no relaxation of FBI standards of 
conduct. FBI pol icy continues to rest on MAOP. Part I. Section 
1-2, which states, In part, that "employees should never cause 
themselves to be mentally or physically unfit for duty." In 
addition, the use of i I legal drugs by FBI employees, whether on 
or off the job, cannot be tolerated. 

The objective of the EAP is to reaffirm the FSI 's 
commitment to the welfare of Its employees whi Ie maintaining its 
standards of conduct and dedication to the accompl ishment of its 
missions. It is not the purpose of this program to unnecessari Iy 
interfere in any manner with an employee's private I ife or to 
attempt to influence his or h~r personal deciSions away from the 
workplace. However, the FBI is concerned with its employees' 
personal behavior and decision making, when their actions 
interfere with the efficient and safe performance of assigned 
duties. discredit the reputation of the organization, or 
adversely affect other employees. The EAP is a supervisory 
alternative/supplement and emphasizes the offering of 
rehabl I Itative help to employees through referral to appropriate 
commun i ty resources. It is not a disc i P I i nary program, nor 
conversely, a haven for problem employees, and it does not 
replace existing dlscipl inary pol icies and practices. 

v . S tat em en t 0 of Pol icy 

It is the pol icy of the FBI to provide confidential, 
s h 0 r t - t e r m co u n s eli n g and ref err a I ass i s tan c e to em p loy e e s who 
have personal problems that adversely affect their job 
performance and health. Ordinari Iy, an employee wi I I overcome 
personal I ife prOblems independently and there may be I ittle or 
no effect on job performance. If the employee cannot resolve 
suCh problems alone, traditional supervisory practices may serve 
as the needed motivation or guidance necessary to return the 
employee's job performance to an acceptable level. In some 
cases, however, neither the efforts of the employee nor the 
supervisor are effective at resolving the employee's problems and 
unsatisfactory job performance persists. The EAP wi II be 
avai lable to deal with such persistent employee problems within 
the following framework: 

A. The FBI recognizes that almost any human problem is 
treatable if identified early and provided referral is made to 
the appropriate community resource for care. These problems 
include but are not I imited to: alcohol ism, drug abuse, physical 
illness, mental or emotional distress, marital and fami Iy 
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Rroblems, financial and legal concerns . 

B. For the purposes of this pol icy. alcohol ism is a 
preventable and treatable disease in which the employee's Job 
performance ~an be impaired as a direct conseQuence of the abuse 
of a I coho I . 

C. With regard to drug ab~se, the FBI recognizes that 
this Is a treatable health problem and employees with this 
problem wi I I receive the same offer of assistance ~s that 
extended to employees having any other I I Iness or health problem. 
However, the Bureau cannot condone employee drug activity which 
is contrary to law. When I I legal drug use Is Involved, an 
individual's participation In the EAP wi I I not preclude the 
Bureau from taking appropriate disciplinary/administrative action 
against the employee for his or her use of I I legal drugs, except 
as provided herein for voluntary referrals. Disciplinary action 
In accordance with EO 12564 can be initiated and could Include 
the ful I range of discipl inary/administrative actions up to and 
including dismissal. 

D. When supervisors have good reason to believe that 
an employee's problem also Involves criminal conduct directed 
toward or potentially harmful to the person or property of 
others, this information should be reported to the appropriate 
authority in accordance with existing pol icy set out in the 
MAOP, Part I,' Secti.on 1-4, entitled, "Illegal Activities" and 
Part I, Section 13, entitled, "Disciplinary Matters." 

E, The EAP is not bound to extend assistance to an 
individual who persists in conduct that is contrary to law, 
openly discusses i I legal activities, or plans or exhibits 
behavior that would threaten either their own life or the lives 
of others. 

F . Emp loyees wi I I not have the i r Job secur i ty, 
promotion opportunities or retirement el igibi I ity jeopardized on 
account of their request for referral assistance and 
participation in the EAP. 

G. Employees found to be using i I legal drugs as a 
result of urinalysis drug testing pursuant to the FBI's DDP, or 
who have otherwise been identified by management officials to be 
using i I legal drugs, shal I be referred to the EAP. An employee's 
decision to participate in the EAP when he or she has been 
referred under these circumstances wi I I be taken into 
consideration by management officials and 
discipl inary/administrative action wi II be decided on a case-by
case basis depending on al I mitigating factors and the total ity 
of the circumstances. Such considerations wi II include, but Is 
not I imited to, the sensitivity of the employee's position and 
whether the employee's conduct has undermined the Bureau's 
confidence in his/her trustworthiness. The intent of the EAP 
pol icy is rehabi I itative and not punitive. Management wi.11 make 
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~ reasonable effort to retain those employees who voluntarily 
seek EAP assistance, even for drug abuse, and to restore them to 
full productivity. 

H. Information concerning individuals who participate 
in the EAP is confidential and governed by Federal regulations 
which impose criminal penalties for improper disclosure. 
Records and EAP counselor's notes pertaining to an individual's 
participation in this program are privileged and will not be 
referred to or made a part of an employee's Official Personnel 
Folder. The confidentiality of these records/information, 
whether recorded or not, will be maintained in accordance with: 
Title 42, CFR, Part 2 (Appendix D herein), the Privacy Act, 
Title 5, U.S.C., Section 552a (1984), and all other relevant laws 
and regulations. 

I. Employees who decide to undergo a prescribed 
program of treatment or rehabilitation which will require 
absence from work will be granted sick leave as is the case with 
any other health problem. If the individual has an insufficient 
amount of accrued sick leave available, advanced sick leave, 
annual leave, or leave-without-pay shall be granted for this 
purpose in accordance with the Leave/Time and Attendance (T & A) 
Manual. Administrative leave should be allowed when an employee 
meets with an EAP Coordinator. 

VI. Program Administration 

A. Director 

The Director is responsible for establishing the EAP 
within the FBI in accordance with the authorities and 
legislative guidance described herein. In this regard, he has 
delegated to the Assistant Director, Administrative Services 
Division the overall responsibility for administrative oversight 
and management of the EAP. 

B. Assistant Director, Administrative Services Division 
(ASD) 

The Assistant Director, ASD, is responsible for: 

1) Providing guidance and support concerning policy 
development and interpretation, procedural direction and 
evaluation of the EAP; and 

2) The administrative oversight of the Personnel 
Section and supervision of the Personnel Officer. 

C. Personnel Officer 

The Personnel Officer is responsible for: 
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1) Program development, Implementation and the 
al location of personnel resources conSistent with program 
manpower needs, the needs of the organization and current 
personnel regulations: 

2) The administration of the Personnel Section which 
Includes direct administrative control of the Health Care 
Programs Unit; 

3) Designating an EAP Administrator (EAA) to provide 
for the implementation of the EAP; 

4) Ensuring, through appropriate training and 
orientation, that al I FBI supervisory and manegement personnel 
are aware of this pol icy and their individual responsibi I ities 
within the program: 

5) Ensuring that all individuals performing an EAP 
function are provided with training and educational 
opportunities consistent with the effective del ivery of services 
and the needs of the organization: 

6) Providing training/fami I larization for al lEAP 
personnel in matters pertaining to Individual confidential ity and 
al lowing those individuals, within the scope of their employment, 
to perform their EAP duties In accordance with the provisions of 
Federal confidential ity regulations and law; and 

7) pu~1 Icizing the EAP's services to all FBI 
employees. 

D, Chief, Health Care Programs Unit (HCPU) 

The Chief of the HCPU is responsible for: 

1) Maintaining direct supervisory authority over the 
EAP and the EAA; 

2) Planning for the budgetary needs of the program and 
ensuring that these needs are met; and 

3) Determining space, equipment and other resource 
needs that wi I I be required to accompl ish the goals establ ished 
for the EAP, 

E. Employee Assistance Program Administrator 

The EAA wi I I be assigned on a ful I-time basis and has 
the lead role in providing technical expertise as wei I as direct 
program administration, which wi II Include planning, 
organization, implementation, supervision and training 
responsibi i ities for the Bureau-wide program. In addition, the 
EAA wi I I be respons i b I e for: 
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I 1) The tech~ical and administrative supervision of the 
Headquarters EAP Coordinators; 

2) Establ ishing field office EAP Coordinators and 
providing them with technical supervision and assistance; 

3) Overseeing the preparation and submission of annual 
EAP statistical accompl ishment reports to the OPM; 

4) Providing consultation to management officials and 
supervisory staff concerning organizational matters and 
employees with behavioral problems. Organizational matters are 
not I imited to administrative/operational issues but also Include 
thm identification of occupational stressors unique to the FBI, 
their impact on Job-related employee problems and resolution 
strategies; 

5) Ensuring coordination of services between the EAP, 
the Psychological Services Program and the Behavioral Science 
Unit; 

6) Ensuring that the policies and procedures set forth 
in this manual and al I supporting Federal directives are 
fo I lowed by a I I emp loyees under his/her superv I s Ion. Th I s 
I nc I udes the adherence to conf I dent I a Ii ty requ I rements and other 
standards of ethical practice; 

7) Providing for the design and implementation of a 
training program for managers, supervisors and employees 
concerning their roles within the program and publ icizing the 
services that are avai lablej 

8) Making recommendations to management officials and 
supervisory staff concerning the continuing education 
requirements necessary for EAP personnel; 

9) Developing and maintaining a nationwide 
lis tin 9 / reg 1st e r 0 f c omm u nit y r e h a b I I I tat Ion and t rea t men t 
res 0 u r c e s a val I a b I e for the ref err a I 0 f em p loy e e s, and /0 r the I r 
fami Iy members in need of such assistance. This listing shal I 
Include: 

a) Name, address and telephone number; 

b) Types of services provided and educational 
background/qualifications of service providers; 

c) H 0 u r s 0 fop era t ion , inc Iud i n g em erg e n c y h 0 u r s ; 

d) A contact person's name and telephone number; 

e) Fee structure and INsurance coverage; 
f) Type of cl ient population se,rved; 
g) Assessment/rating of services by participants 
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and/or EAP Coordinators; and 

h.) ot her per t i nent I n forma t ion; 

10) Representing the FBI through liaison with 
national, state and local organizations which are publ iC, private 
and professlon~l. on matters concerning EAPs; 

11) Conpuctlng the necessary evaluation, research and 
monitoring to ensure program effectiveness; 

12) Providing counsel lng, assessment and referral 
services to al I employees referred by others or upon self
referra I; and 

13) The coordination and fol low-up of employee 
rehabi I itation through communication with community treatment 
resources. 

[The EAA should possess an in depth knowledge in one of 
the human services fields. Ordinarily, this requirement would be 
satisfied by a graduate degree In one of the mental health 
discipl ines (e.g., counsel ing, cl inlcal psychology or social f 

work) and/or by graduation from a four-year col lege or 
University with a major In one of the behavioral sciences, 
specialized training in counsel ing and five years of work 
experience in a specialty field germane to the program. The EAA 
must also have expertise in the areas of alcohol ism and drug 
abuse. In addition, a thorough knowledge of Bureau pol icles and 
procedures is required in order to ensure that the EAP adheres to 
existing organizational guidel I~es. The EAA should be required 
to work toward and maintain current professional and addictions 
treatment certifications/I icerises and remain current In his/her 
field by participation in continuing education opportunities and 
if appl icable, enrollment in an advanced graduate degree 
program. J 

F. Personnel In Charge of Field Offices and Regional 
Support Centers 

Per sonne I I n charge of fie I d of f I ces and reg i ona I 
support centers are responsible for: 

1) Designating an Individual to serve, on a full-time 
or part-time basis, as an EAP Coordinator; 

2) Knowing the Federal confidentiality regulations 
cited in this manual and ensuring that EAP Coordinators adhere to 
these requirements and other standards of ethical practice; 

3) Ensuring that EAP Coordinators are allowed 
sufficient time, as part of their official duties, to effectively 
implement the program; . 
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5) Ensuring tha~· employees under their supervision in 
need of EAP services are referred to the EAP Coordinator for 
assistance; 

6) Providing for the training of managers, supervisors 
and employees concerning their roles within the Program and 
publ icizing the services that are avai lable; 

7) AI lowing EAP Coordinators the opportunity to 
participate in continuing education programs in order to maintain 
their ski I Is and the knowledge base necessary for the effective 
del ivery of services. 

their 

G. Employee Assistance Program Coordinator 

The EAP Coordinator is responsible for: 

1) The implementation and operation of the EAP within 
local area (field/HeadQuarters); 

2) Prov i d! ng short term counse ling and referra I 
services to al I employees referred to the EAP by others or upon 
self-referral; 

3)' Providing consultation with supervisory staff 
concerning the Identification and management of employees with 
problems that may be adversely affecting job performance; 

4) Providing educational materials and training to 
supervisors in order to fami I iarize them with their roles and 
responsibi I ities within the program; 

5) Publicizing the EAP and ensuring that all employees 
are aware of the services avai lable; 

6) Coordination with the OOP Coordinator in order to 
educate employees about i I legal drug abuse In the workplace and 
the relationship between the OOP and the EAP. (EAP Coordinators 
are not to be assigned any responsibi I ities or duties directly 
under the OOP which would involve the actual drug testing of 
emp I oyees) ; 

7) Referring employees in need of assistance to 
community treatment/rehabi I itatioh resources and monitoring the 
employee's progress, through appropriate fol low-up, during and 
after the rehabi I Itation period. When making referrals EAP 
Coordinators should consider the following: 

a) The nature and severity of the problem(s); 
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b) Loca~ion of treatment services; 

c) Level of training and educational 
background of service provider(s)j 

d) Cost of treatment; 

e) Treatment environment (Inpatient/outpatient); 

f) Employee Insurance coverage; 

g) Other special needs of employee; 
(transportation/chi Id care); and 

h) The employee's preference; 

8) Adhering to al I pol icies and procedures set forth in 
this manual and al I supporting Federal directives. This 
includes strict adherence to Federal confidential ity regulations 
and other standards of ethical practice; 

9) Preparing and submitting to the EAA biannual 
statistical accompl ishment reports on employee participation in 
the program. Information provided in these reports wi I I be for 
statistical purposes only and wi I I not contain any data that 
would either directly or indirectly reveal the Identity of a 
participating employes; 

10) Conducting periodic evaluations of program 
effectiveness end when appropriate providing feedback to 
management officials and the EAA; 

11) Maintaining a local I istlng/register of community 
rehab I I I tat Ion and treatment resources ut iii zed for the referra I 
of employees and/or their fami Iy members In need of such 
assistance. This Information wi I I also be submitted to the EAA 
as part of the biannual statistical accomplishment report. This 
I I st I ng sha I I I nc I ude: 

a) Name, address and telephone num~er; 

b) Types of services provided and educational 
background/qua I if i cat Ions of serY i ce prov I der (s) ; 

c) H 0 u r s 0 fop era t I 0 Ii , Inc Iud I n 9 em erg e n C y h 0 u r s ; 

d) A contact persons name and telephone number; 

e) Fee structure and Insurance coverage~ 

f) Type of c I lent popu I at i on served; 

g) Assessment/rating of servlce~ by participants 
and/or EAP Coordinator; and 

- 14 -



, .. 
" 

• 

• 

h) Other pertinent Information; 

12) Periodically visiting community 
treatment/rehabi I Itation resources for assessment and quality 
assurance purposes; and 

13) Maintaining his/her ski I Is and the knowledge base 
necessary for the effective del Ivery of EAP services. by 
participation In continuing education programs. 

H. Management Officials and Supervisors 

Management officials and supervisors are responsible 
for: .. 

, 1) Supporting the EAP by continually observing and 
evaluating the work performance of al I employees under their 
supervision; 

2) The identification and documentation of specific 
instances of deteriorating work performance and employee 
behaviors that fai I to meet acceptable standards of conduct; 

3) Consulting with the EAP Coordinator or EAA when the 
employee/s problem(s) cannot be resolved by traditional 
supervisory practices alone and there may be a need for referral 
to the EAP for corrective action. Managers and supervisors must 
be able to effectively document and describe the employee/s 
behavior as it relates to work performance but they are not to 
attempt to diagnose or draw conclusions about an individual's 
personal problem(s). The prel iminary assessment of the nature of 
the employee's problem(s) is an EAP function, especially when it 
may involve mental health and/or substance abuse problems; 

4) Determining, after consultation with and the 
concurrence of EAP staff, that referring the employee to the EAP 
is appropriate; 

5) Conducting an Interview with the employee focusing 
on the behaviors that are directly related to poor job 
performance or deteriorating conduct. Whether or not the 
employee indicates that his/her difficulty is caused by a 
personal problem, the supervisor should inform the employee about 
the EAP services avai lable and offer to refer him/her to the EAP. 
If the problem persists after the in~tial consultation with EAP 
staff, the supervisor should present a firm choice for the 
employee by encouraging referral acceptance and by describing the 
consequences of continued unsatisfactory work performance. 
Participation I~ the EAP is voluntary and does not preclude 
supervisors from taking necessary discipl inary action. However, 
an employee/s acceptance or refusal of referral to the EAP and 
cooperation with community based treatment, if indicated, should 
be taken into consideration by a supervisor before he/she 
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proceeds with administrative/discipl inary action. If the 
~mployee refuses help and- performance continues to be 
unsatisfactory, the supervisor has compl ied with his/her program 
responslbl I ities and Is then obi igated to take the necessary 
adverse action; 1 

6) Ensuring that their referral to the EAP is 
documented in writing as wei I as oral. The written documentation 
Is the supervisor's record that the employee has been 'offered EAP 
assistance. The EAP staff can assist the supervisor In preparing 
a memorandum for this purpose, during supervisory consultation 
sessions. The documented EAP referral should contain the 
fol lowing: 

a) Specific instances of poor job performance 
and deteriorating conduct; 

b) A statement Indicating that neither the 
memorandum nor the EAP referral constitutes a 
disclpl inary action; 

c) An Indication that the supervisor has 
previously consulted the EAP staff concerning the 
matter; 

d) The fact that the supervisor has outl ined the 
EAP services avai lable and offered referral; 

e) The employee's decision whether or not to 
accept or refuse referral; and 

f) The employee's acknowledgement and Signature 
(If the employee refuses to sign, the supervisor 
shal I make a statement to this effect on the 
memorandum); 

This memorandum wi I I not be placed in the employee's 
Official Personnel Folder, The memorandum wi I I be maintained by 
the supervisor as part of his/her record keeping system and the 
Privacy Act prevents it's disclosure beyond the EAP without the 
employee's written consent. In the event that administrative/ 
discipl inary action is instituted against an employee who has had 
a documented offer of EAP assistance and who subsequently denies 
having received it, the memorandum may become part of the adverse 
action fi Ie to dispute the val idity of the employee's claim, 

7) Refraining from discussing with the employee the 
possibi I ity that his/her work performance difficulties may be 
related to alcohol or drug problems. Again, the supervisor 
should focus on the employee's Job performance only. However, 
when the employee is at work and does not appear to be in ful I 
control of his/her faculties, the supervisor should immediately 
inquire about the employee's physical/medical condition whi Ie 
being aware that behavioral symptoms commonly ~ssociated with 
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alcohol intoxication and drug abuse can be caused by other health 
, proolems. Where appl icable, the employee should be immediately 

referred to the Health Service/Occupational Health Nurse for 
assessment and emergency treatment. Locations that have no 
medical personnel should refer the employee to a private 
physician~ community health service or hospital. 

Ultimately, if the employee's behavior was determined 
to be related to alcohol or drug intoxication, the supervisor 
and/or medical personnel should discuss the facts of the 
situation with the employee and refer him/her to the EAP. 

I. Employee Responsibi I ity/Self-Referral Procedure 

Employees who suspect that their work performance has 
been negatively affected by an emotional, behavioral, alcohol, or 
drug abuse problem are encouraged to contact the EAP. In 
addition, EAP services are offered to the members of an 
employee'S fami Iy, to the extent feasible, who may also need 
assistance with a personal problem. Employees seeking assistance 
can contact the EAP Coordinator in their respective field 
office/division or the EAA at FBI Headquarters. Communications 
between an employee'S fami Iy members and EAP personnel are 
subject to a I I applicable conf ident ial Ity requl rements previously 
cited in this manual. 

When an employee in good faith voluntari Iy seeks EAP 
assistance for an i I legal drug abuse problem, EAP personnel wi I I 
not require the employee to waive his/her right to 
conf idential ity before assistance wi II be provided. Furthermore, 
if the employee's I I legal use of drugs comes to the attention of 
management subsequent to the employee receiving EAP aSSistance or 
successfully completing a rehabi I itative program, no discipl inary 
act ion wi I I be ta.ken aga i nst the emp loyee for i I I ega I drug use. 
These employees, however, must remain drug free as a subsequent 
finding of illegal drug use will result in the initiation of 
disc I P I i nary act i on as deta I led in the DDP. 

VI I. Coordination With Other Programs 

The FBI also provides through other programs (e.g., 
medical staff, Equal Employment Opportunity Counselors, Peer 
Support Agents), a limited capabi I ity consisting of consultation 
to supervisors in connection with their deal ings with troubled 
employees and direct counsel ing to employees. These programs are 
valuable resources and can play an important role in support of 
the EAP. A close working relationship between al I programs is 
essential in order to meet the diverse needs of our employees. 

Referral to the EAP Is always an option avai iable to 
other program staff/counselors, regardless of the employee's 
difficulty. Because of the unique nature of alcoholism and drug 
abuse problems and the complex sets of laws and regulations 
governing those deSignated to perform a drug and'alcohol abuse 
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prevention function, staff/counselors in other programs should 
not undertake such counsel ing. If staff/counselors in these 
other related programs are advised by an employee that he/she may 
have an alcohol 'or drug problem they should: 

a) Immediately refer the employee to an EAP 
Coordinator; 

b) Adhere to confidentiality reQuirements 
establ ished by law which Include protecting the 
employee's Identity; and 

c) Release drug and/or alcohol related Information 
concerning the employee only upon receiving 
written consent. 

VI I I. Confidential ity 

The confidential ity of employee communications and 
records concerning EAP referrals and assistance are maintained in 
accordance with ex I st i ng Federa I I aws and regu I at ions. Without a 
demonstrated respect for the employee's personal privacy, any 
incentive to voluntari Iy seek EAP assistance wi I I be diminished 
and/or destroyed. Corrective action, if it takes place at all, 
may be postponed unti I the employee's problem(s) become more 
serious and more resistant to treatment efforts . 

The FBI recognizes that an individual's right to 
pr ivacy and the organization's need to know, at times, may seem 
to be at cross-purposes. Therefore, it is essential that all 
employees understand the scope of confidential ity under this 
program and the restrictions imposed upon EAP personnel 
concerning any disclosures of information about employees served 
by the EAP. AI I persons performing an EAP function must become 
thoroughly acquainted with the statutory and regulatory 
requirements pertaining to the confidentiai ity of alcohol and 
drug abuse information (42 CFR, Part 2) (Appendix 0 herein). 
Violation of these provisions is a criminal offense subject to 
the penalties set by law. It is incumbent upon EAP personnel to 
explain to those seeking assistance the necessity for a balance 
between the employee's need for anonymity and the need for the 
protection of themselves and others in those situations where. 
prob I ems are life threaten i ng. 

The law requires that information relating to the 
identity, diagnosis, prognosis or treatment of an employee, 
which is developed and maintained in connection with an EAP 
function, is confidential and may be released to others only 
under the fol lowing circumstances: 

A. With employee's written consent: 

This includes disclosures about the 'fact that an 
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e~ployee has even contacted EAP personnel, participated in the 
program in any way or about any information regarding the 
employee's problem,' unless the employee consents to such 
disciosure in writing. EAP personnel must discuss this issue 
during their first contact with an employee to determine the 
extent and nature of information, if any, to be disclosed to 
supervisors, and/or management officials. 

,'he fo I low i ng I tems must be I nc I uded on the consent for 
Release of Confidential Information Form (Appendix E herein): 

1) Name of employee; 

2) Name/Title of Individual and name of program 
making disclosure; 

3) Name of person, organization or program to 
which disclosure is to be made; 

4) Extent and/or nature of information to be 
disclosed; 

5) Purpose or need for disclosure; " 

S) A statement that the consent is subject to 
revocation at any time except to the extent that 
action has been taken in rei iance, thereon, and a 
specification of the date, event or condition upon 
which it wi I I expire without express revocation; , 

7) Specification concerning date and circumstances 
of expiration; 

8) Date consent granted and form executed; 

9) Signature of employee; and 

10) Signature of EAP Personnel. 

Persons authorized to receive information provided for 
in an initial disclosure are prohibited from making any 
redisclosure of this information unless further disclosure is 
expressly permitted by the written consent. This prohibition 
includes disclosures by EAP personnel to supervisors, management 
officials and/or community treatment resources. 

Examples of circumstances when disclosure can be made 
with employee consent are: 

1) For purposes of diagnosis, treatment and 
r e h a b iii tat ion (e. g .. ref err a Ito c omm u nit y 
treatment resources); 

2) To an employee's attorney; 
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3) To an employee's fami Iy; 

4) To an insurance company, third party payers or 
other funding sources; and 

5) To a supervisor or management official. 

In al I of the above situations EAP personnel must 
ensure that consent was given voluntari Iy and granting the 
request for disclosure wi I I not be harmful to the employee or the 
EAP's capacity to provide services. 

B. Without employee written consent: 

These conditions are purposely I imlted and Include 
medical emergencies and court orders. 

If the EAP Coordinator bel ieves: 1) the employee's 
mental or physical condition is a threat to the employee's safety 
or to the safety of others or would otherwise affect the national 
security or law enforcement operations; or 2) the employee's 
behavior in conjunction with his/her problem undermines the 
investigative process, then the EAP Coordinator should 
immediately advise the EAA at FBI Headquarters who wi I I determine 
appropriate action. 

AI I disclosures without employee consent are to be made 
by EAP Coordinators only and fol lowing the approval of the EAA 
and/or guidance from the Legal Counsel Division. In situations 
where approval from FBI Headquarters is not possible (e.g., 
medical emergency or imminent threat to I ife) and disclosure 
without consent is made, the EAA should be advised as soon as 
practicable, 
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IX. Maintenance Of Records 

The EAP wi I I maintain only those records necessary to 
comply with its internal program requirements. These records 
should be limited to identifying data on those seeking 
assistance. release forms and other Information necessary for 
refer ra I to commun I ty resources. These records will- be 
maintained by EAP personnel only and wi I I be stored In safe-type 
combination lock fi Ie cabinets or If unavailable, traditional 
locking fi Ie cabinets. EAP records and the personnel that 
maintain them are subject to the FBI's Privacy Act and al I 
appl icable laws, statutes and implem~ntlng regulations regarding 
confidentiality of medical, alcohol and drug abuse records. . 
Records pertaining to an employee'S participation In the EAP 
shal I not be maintained in his/her Official Personnel Folder. 
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x~ Relationship To Drug Deterrence Program 

EAP personnel wi I I be avai lable to accept referral from 
the DDP when an employee j~ found to be using drugs i I legally. 
Although the EAP and DDP have as concurrent goals the prevention 
of i I legal drug abuse within the FBI. both are Independent 
programs with separate sets of procedures and distinct roles of 
their own. The EAP wi I I focus on rehabl I Itatlve efforts for 
employees using I I legal drugs. and on preventive measures through 
employee education. EAP personnel are not to be Involved In the 
collection of urine samples. the reporting of drug test results 
or the ~nstitution of disciplinary action. 

In the event of a verified positive drug test. a letter 
wi I I be prepared by the DDP Coordinator and sent to the employee 
outl ining the EAP services avai lable and providing the names of 
the EAP personnel who can provide assistance. A copy of this 
letter wi I I be forwarded to the EAA. Once the referral Is made, 
and if the employee agrees to meet with EAP personnel, EAP 
personnel wi I I require the employee to sign a Consent for Release 
of Confidential Information Form to supervisory staff before 
assistance wi I I be provided. This consent wi I I cover the release 
of information pertaining to the employee's compl lance with the 
agreed upon treatment plan and provide an avenue of communication 
back to the supervisor concerning the employee's progress during 
and at the end of treatment. Conditioning the offer of EAP 
assistance by the requirement that the employee waive his or her 
right to confidential ity is a voluntary waiver. 

As part of the EAP treatmen~ plan, the employee wi I I be 
required to enrol I in the fol low-up drug testing program during 
or after participation in the rehabi I Itation process. In such 
cases, the DDP Coordinator is authorized to initiate the 
unannounced collection of a urine sample for testing. 
Thereafter, the procedures for reporting verified positive test 
results to management wi I I be the same as those detai led by the 
DDP for reasonable suspicion testing. 
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XI .. Health Insurance and Treatment Costs 

The services of the EAP are offered to al I employees, 
and to the extent feasible to their fami I ies, at no cost. 
However, when' an Individual is referred to a rehabi I itative 
resource within the cOfnmunity, the employee is responsible for 
the cost of treatment. Alcohol Ism, drug abuse and other mental 
health problems are recognized as treatable I I Inesses which 
require medical and lor other professional treatment. As such, 
participating health insurance carriers under the Federal 
Employee Health Benefits Program, may provide either partial or 
complete coverage to employees enrol led In such plans. Employees 
can contact their respective insurance carriers or EAP personnel 
to determine the extent of coverage avai lable for each specific 
plan. A variety of other funding sources may be avai lable within 
the community to provide financial assistance to employees 
seeking treatment. EAP personnel should be fami liar with the 
el igibi I Ity requirements and a~ai labi I ity of these programs. 
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Title 3-

The President 

Executive ·Order 12S6oI of September IS. 191& 

Drug-Free Federal Workplace 

L RONALD REAGAN. Presid.nt of th. United SlaW of Am.rica. fiDd that: 

Dn18 use is hlvin8 serioua IdylI'M .ffectJ IIpon I lipUficant proportion 01 the 
nltional work force and results La billions of doUars ollolt productivity elch 
year: . 

The Federal gover.uDea.t. II an employer. it conClm.d with th. weU-being ot 
its empioyees. the succeslful Iccomplilhment of apncy milsioDl. Ind the 
need to maiJulin employee productivity. 

The Federal government. u the IllIest employe%' ill the !i.tion. can and 
Ihowd .how the WlY tawarda achi.ving ciruI-free workpllces through • 
program designed to otIer drq UHr:s I heipi113 !land and. at the Hme time. 
demonstrating te dnJ3 'lie!"! and potential cirua lIIef'S thlt W8S will not be 
tolerated in the Federal workplace: . 

The profits from Wesal dn8s provide th. single areltest source at Lacome for 
orwlD.ized crime. fuel violent street crime. and otherwiM CODtribuL to the 
breakdown of our society; 
The use of illegal drup. on Of' off duty. by Federal employ"s is iAcoDSistent 
nat only with the I.-..bidina behavior expected of all dtizeDa. but also with 
the special truat pllced ill such employees IS servants of-tbe public: . 

Federal employen who III. Wegal drqs. on or off duty. t.nd to be less 
productive. 1 ... reliabl •• and prone to areater Ibaenteeism than their feUow 
employees who do Dot \lie mesal cirup: . 

The use of ille!al drup. CD or off dur,. by Fedual employees impai!"! the 
efficency of Federal dep&l1:Zllen1l and IIlnces. IIDdenDiDn public can.tidence 
in them. and ClUes it :nore difficult fol" othet employees who do DOt \lie illesal 
ci:oJ8S to perform their jobl effectively. !b. UrI. of mesal drup. on or ott d",ty. 
by Fed~ra1 employees alJo caa paM • HriOUI health and safety ~It to 
membe!"! of the public and to other Federal employte$: 

- The l1li of illesal c:irqs. on or off duty. by Federal employees in certain 
positions evidl!%lces lesl thlll the complete reliability. ,lability. and sood 
ju.ent that is consiltent with acenl to .ensitive information a.nd c:::eltes 
the pOllibilit)' of coercion. iDf1uence. and imtspoasible action UIIder ;non.ure 
that may po .. a Hricnaa riak to Dauoaal security. the public saf.ty. lAd the 
effective emOrcem.mlt of the law; &D&i • 
Federa.l tIIJ12loyees who aN iUep1 dnp IIIUlt them..t.,.. 1M primarily ~n· 
sibl. for c,b'nlin• their bUavior aDd. if ucnury. beIiD the procIII 01 
rehabilita tiDI themselves. 
By the authority vetted in me u Prnident by the Qmstitutioa and la .. of the 
United State. of America. ixIcludiq HCtion 33Ol(%) of Titl. 5 of the United 
Stam Code. sectioa1'301 of Title 5 of th. United States Coda. Metion 28Oee-l 
oJ ntl. 42 of th, United Stat81 Code. d.eemi.DI IUch Iction in the bat interest. 
of Daaoaai -=rity. pgbJ.ic bMlth u.d saf.ty. law IIIIforcsmt u.d the 
Ifficic:c:y of the Fldn .-.ice. ad ill order to .tabllah It:ladardl ad 
proCltdarn to IJ1IUl"I fai.ranlin lcb1eviq I drut-frH F..an warir;placa and 
to protect the pl'ivaC7 of Federal employ .... it iI bereby ordettd I. foUowl: 

Slldioa 1. Drug-FI'N WorlcplaC& 

(I) Federal employees are required to refrain from the UN of illepl ciru;s • 

.. _- --- -------- - -
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(blThe use of i1legil drug, by Federal em~lo~·ees. \Vhc:he~ on dUlY or ofi aul:;. 
is cor:trarj' Ie Ihe efficiency of the ser.'lce. . 

(e) Persons who use illegal drugs are not suitable for Federal empioyment, 

Sec. :. Ag!r:c;' R~spor:sibiJjti~s, 

(al The head of each £.-cecuti\'e 38e:1C~' sbaH de\'elop a plan for acrue\in8 the 
objective of a drug· free work.place with d~e consideratlun DC th. riShls oC the 
,ovenunent. tile employ ... aad the pall'Sl public. 

(b) £.tch I,eney plaa shall iac1ude: 

(1) A statement of policy Httin, forth the "ency's l!'CpectatioDS reaarcli.nl 
druB use and the a~oa to b~ anticipated in response to identified drq !l": 

(2) Employee Assistance Programs emphalizina lUsh I."el dirEction. educa
tion. collftsellnJ. referral to rehabilitation. and c:oardiDation with Ivallab1e 
community resources: 

(3) Supervisory tl'linina to assist in identiIyina and addres.iq illesal d:ua lUe 
by ageney employees: - . 
{4} Provision for self·referrals as well II supervisory rtlemW to ::t!atment 
with maximum respect for iadividual confidentiality consistent with safety 
and security wues: and 

(5) Pro\ision for icientifyina illegal dzug users. iuc1udir.g tatina OD • coDtroll~ 
and carefully moDitored ba,i. ill accordance with thia Order. 

Sec. 3. Drug Testin, Prog,rams. 

(al The head of each E.uc:utive qency .hall MtabUsh a PI"DFU1 to last for lb, 
Wle of illegal drup by employees iD SeJllltiv, positioa.a. Th' exteat to wbich 
such employees are telted and th, criteri. for such tntiDI shall be cieteraW1ed 
by the head of each apncy, bued u~an the aature of the IfIDCY" million 
and its employees' duties. the effidlnt us. of apncy 1"HOU!'Ca. ad tb, 
danger to the public bealth IDd safety or national security that could rauU 
from the failure of aa employe. Idequately to dischar;e hit or her position, 

(b) The head of each Executive agency shall estabUsh a pfOP'llD for yo!uat.&r,f 
employee drug testiJ:1.3. 

(c) In addition to the testiDS author'&Ud ill subsedioDS (a) aad lb) of this 
sectioD. the head of each Executive qency it authorized. to tnt iii _ployN' 
far illegal drug WIe Wlder the followinl c:in:WDltaDces: 

(ll \\'hen there ill reasonable suspicion that aJ:1y employee uses illegal cf:u:p: 

(2) tn an examinatio" authorizl!d by the IlJency resardina III aeddent or 
unsa!i practice; or 

(3) As part of or u a follow.up to COUD.Hiint or rehabilitation for illfP1 dru& 
WIe through ID Employee Alai~tanCl Protpm. 

Cd] The h •• d of each Exec:uti~I' apllCy it ."tharlzed to tat IDf appiicaDl for 
illegal drua USL 

Sec:. " Drul Tntinl Proudu..~ .. 
(a) Si."<ty days prior to the impll!zm.-t:tatiOD of a druB testini i'r'OIf'IlI1 pm"IU&Dt 
to thiJ Order. lIenCet shall D"u..'y employees that lftti.D8 for QM of illesaJ 
cWgs it to be conducted aDd thllt they may aeek c::cnmseUD, aDd rababWtatirm 
Illd inform them of the proce(hllrel for obtaini.Da such Uliitan.cIt tbnnIIh the 
lIeucy', Empioy" Aaailt.&Dc8 Propam.. AaIllU:J dzq l8ItiDI JII'DINIDI a,l. 
l'Iaoy oqaizq 11'1 IXI1Dpteci from die 1Ood • ., nab ~ ApIu::ift 
may taU action ;meier sectiOD ~I(c) of thi. Order witMut l'IiemlCl to tba eo
Cay notice period. 
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(b} Be(ore conducting a drug test. the agency shall inform the err.~loi'ee to be 
tested oC the oppor~ity 10 sui:uTUl medicai docwnentation that may sup PO" il 
legitimate use for a Ipecfic drug. 

(c) Drug testing programs shall centain procedures for timely ,ubmission oC 
requests for retentioa of recora, and specimens: procedlU'es (or retesting: and 
procedures. consistent with applicable law. te protect the confidentiality of 
tESt results and reiated medical IDd rehabi1i~tioa recorda. Procedw-es for 
prov;dina urine specimens mlllt allow iDdividuII priVICY. uniess the I"ncy 
has reason to believe that a particular individual may alter or sub.unue the 
.pedma Co be pravidad. 
Cd) The Secretary of Health and HumID Semce. iI authorized to promulSlte 
scientific IDd tecb.nical pide1iDes far drut tntiq propma. and lIeneies 
.hall COIlduct their drua tatiq praarama ill Iccordaru:. with th ... ,wdelin" 
once promulaattci. 

Sec. S. /Jenollllel ActiDns. 

(a) Aallldu Iha1l. ill additiOll to myappraariat. ptrIODDtl.ctioDS. refer any 
amployee who iI lOUDd to UN Wllal. druas to an Employee Allistlnce 
Program (or Isses.meAt, co\lDleiiD& IDd reIttralfor treatment cr rehabilita
tion I. appropriate. 

(b) Agenaes shall iDitiate action to discpliae any employee who is found to 
1118 iUeaal drup. pmvideti dtat ncb adon i. not reqW:eci for an empioyee 
who: 

(1) Voiuntarily identifies hi=.seL~ u a unr ol illetal d:ap or who volWlteers 
for drq t"tint pwsu,mt to eec:iOll 3(b} oi thi. Order. prior to beine identified 
throush other meanso 
(%) ObtaiDI C01UlHliDa or rehabilitattrm throqb aD Employee Alliltance 
Program; &.ad 
(3) Thereafter re~ from aIi.ag iIIep1 drup. 

(c) Alenan aba1l DOt allow IDY apio"e to n=aiD on duty in •• msitiVI 
positiOll wbo i. found to ",e illepl drap. prior to IUCCellfui compl.tioa 01 
rehabilitation throush ID Employee AIIisWlte Prosram. Hownll'. u part of a 
rehabilitation or coUDMliDg prosram. the head olan Executive agency may. ill 
his or her disc:n:tioD. allow an empioyee to return to duty in • .eu.sitin 
polulon it it iI detmzWled that this action would Dot pose a danger to pubu, 
health or safety or the natiol1ll HC:U'ity. 

(d) Alena .. shall initiate act10D to remove from the service any employee 
who ia found to UN mesal dnap anei: 
{l} Reba to obtain CO'ImIeliDg or rehabilitation through ID Employee A.saist~ 
&DCa Program: or 
(2) Does Dot thereafter reiraln !rom naiq illegal drugs. 
(e) The mula of I drq tnt md iDformltioa devEioped by the agccy il:l the 
COUlH of the dna.s tatiDa of lb, IIIlploy" may be conaici.e.rtd in pr0caaiD3 
any adverse ac1:ion .. aimt the empioyee 21 far other IdmiDi.ltrative JNl'POHs, 
PrellmiDary tnt l"tS1I1t1 IIUIf aat bl aNd ill m .d:aW~tratiYl pracnciina 
UDiesa they IR CODflimId by a IICDDA malylil of the .. \ilia sample or tmJeu 
thl aaploy" caafizma the accaNC7 of tbe iDitial telt b,' admitt:iq til. Q.R of 
Wepi drup. 
(f) The detenzW:satiOll of ID apacy that an employee QHS U1epl drup c:&ll be 
mad, 011 th, b •• it of any appropriata n'id.eaca. iDc1ud.i..Da: di:ect obHrvaCica. • 
c:rimiDal canYict1oD. ad.m.ia.iltratift iDquiry. or the I"IRllti of m authorized 
tatiDt praJI'UD. Po.itivi dna8 tilt Z'IIII1tI may be Nbutttd by other mdac:a 
~, an empiay" baa aal ued Wepl drap. 
CaJ My action to d1IcipUu III eploya wbo ia uiDI iIllep1 dnIp (iDdadjDI 
removal frcm the senice. if appropriate) .hall be tU.a1 i.D compliaace with 
Otherwill appllcab1e proc:edu.rn. iDc1udin.s tb.t Civil Service Reform Act. 
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(hJ Drug testing shall not be conducted pursuant to this Order for the PU:';JlJsa 
. of g~theri:1g evidence for use in criminal proceedings. Agenci!s are not 

required to repo" to the Attomey General for investigation or prosecution any 
inior.:lation. allegation. or evidence relating to violations of Title 21 of the 
United States Code received IS I result of the operation of drJi tesung 
progracs established pursuant to this Order. 

Sec. L Coordination of Alency Pf'rlll'Qms. 

(a) The Director of the Office of Personnel Mausement shall: 

(1) Issue government-wide guidaDce to qeneies Oil th. implementaCion of the 
lerms of this Order. 

(2) Ensure that appropriate cov.rase for drus abuse is maintained for employ. 
ees and their families UDder the Federal Employ", Health BIIlefiti Prosram: 
(3) Develop I modei Employee AlliitaDce Proaram for Federal qttDCia ami 
Issist the asencie. in puttiq pl'OlJ'UU in place: 

(4) L"l consultation with the Secretary of Hea1~ and Human Services. deveiop 
and improve trai.Dint programs for Fe<ieral supemsorS aDd managers on 
illegal drug use: and 

(S) L'l cooperation with the Secreta."Y of Health and Human Services aDd 
beads of Executive agencies. 'moUDt an intensive drua awareness camplilD 
throughout the Federal. work force. 

(b) The Attomey General.hall render letal advice reprdina the impiemata
tion of this Order and .hall be consulted with retard to all guideliDes. 
regulations. and policies proposed to be adopted pursuaat to thia Ordu. 
(e) Nothing ill this Order shall be deemed to limit the authorities of th. 
Director of Centra! IntelliaenC8 UDder the National Seca:ity Act of 1941. u 
amended. or the statutory luthDl"ities of the Natiow Seauity Almer or the 
Defense Intelligence Aiency. Impiementation of this Order within the Intallic 
genee Community. at defined in Executive Order No.1%S33..hall be subjec: to 
the approval of the head of the affected asenC"/. 

Sec. 7. Definitions. 
(a) This Order applies to all Ise:1cies of the Executive Braach. 

(b) For i'Uli'oses of this Order. th!! term "'seney" melDS an Executive qenc;y. 
u defmed in 5 U.s.c. 105: the Uniformed Services. u deiined in 5 U.s.c.. 
%l01(3) (but excluciint the armed foren u defined by 5 U.s.c. %101(2)): or aD? 
othel' employing unit or IUthOrity of the Federal IOvenmlent. except the 
United State. Postal Service. the Po.tal Rate Commi"ioD. and empioyina 
units or authorities ill the Judicial and Legislative Branches. 
(c) For j)Uli'oses of this Order. thd te."':D "illetal drup" means I ccntrtllled 
substance included in Schedwe I or tl. u defined by HCtion BO.Z{8) of nu. z: 
of the United StatH Code. til. pouesaion of wbich iI unlawful \U1der ~U!f 
13 of that ntle. Th. term "U1epI. drup" dae. not mean tbe l1li of a caaD'Olled 
substance pursuant to a valid prnc:riptioa..ar other QMI autborizlKi b,1aw. 
(d) For purpa ... of tbia Order. tba tmIl,"lIIlPlaJee ill a .amat1ft positiaD" 
refers to: 

(1) AD employee in I position that ID 1gency head da1pta Special SeaIi~ 
tive. Critical·Sensitive. or NoDCitical-5enJitiv. QllCier Capter rn of :ht 
Federal Pftsca.aal Mazl1w. or aD III1pio," ill a positiOD thaf aD qeac:y bad 
designates U seDIitiv. in accarciaDc8 with Exec:utin 0rdIr No. 10t.S0. u 
amended; 

(2) AD fmlJloyee who bu bteD puted ac.c:eu ID de_"", illfaruaatiaa or 
may b. ,ra,ated Ic:cetl to cLutifled iDfo:matioa pamaaat t!) a datlftaiDat1= of 
trustwOrthineSI by aD Iseney bead UDder Sectioa 4 of E.ucutiv. Order No. 
U3S8: 

(3) Individuals serviDi \U1der PrnideDtiallppoiatmeata: 
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(4] Law enforcement officers as denned in 5 U.S.c. 8331(20): and 

(5) Other positions that the agency head determines involve law en!orcem~nt. _ 
nationalsecunty. the protection oC liCe and property. public bealth or sai.ry. or 
other functions requiring a rush degree of trust aDd confidence. 

Ce) For purpoSeJ of this Order. thlit !eron .. em,loy .... IDIIDI all person. 
appointed in the CivU SeMce u described ill 5 U.s.c. %lOS (but excluding 
persoftl appointed ill lb. armed _ lieu u ddaecI ia S U.s.c. 210Z(%)). 

(0 For purpo.es af tbiI Order. the tm:l "'Employ .. Aailtuce P:apm" 
means aseney-baled coUAlIliDa PfOIrI.DII that offer a.NIIIIl.Dt. Rort-term 
cOWlSeling. ud memI HrYica to employ... for a wide raDII of drq. 
alcohol. ud IDlIltaJ hlalth proarazu that affect emplo, .. job perfOftlWlce. 
Employee MliatIUICI Prasrams are responsible for mmiD8 dnaI-uinl em
ployees. Cor rehabilitation and for lDoDitol'inl IIIlploy ... ' prosrell while in 
treatment. 

Sec. So Eff~c:iv~ Date. This Order iI iffectiv~ lmmediate!y. 

THE WHITE HOUSE. 
Seplemb~r 15. 19M. 

EditaN.I DOte For lb. PNsid.Dl'. rrIIIoIlU 01 ~ 15 oa Iipiq EO 1.:SM. .. th.e W...&i, 
c,tnpJJauM of PmJd.nt/aJ lJoauIIllltI {yolo ::. IICIo 31~ • • 
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sUBJEC~ Estacliahing a trui-Free Federal Workpla~e 

Hfads ot OfPanmfrus and IndfPfndfnr Esrabhshmfnrs: 

1. PURPOSE. -

Publrsl'lpd '" idlllncp 
o. 1I'I(0~orIIl0" In FPJ.4 

SUppa 792-2 

UT.\IH UHT1L SUllRSIDID 

WashIngton. O. C. 20415 
~ 28, 1986 

a. Th. use of ille9al drugs by a significant proport!on of th.·nat10nal 
workforce has major advers., .ffects en the w.lfare of all Am.ricans, and 
results in cillions of dollars of lost productivity .ach y.ar. There is 
no reason t~ celieve that there is a great.r incid.nce of ill.gal drug 
use in the F.deral workforce ~han in the private workforce. How.ver, 
as the Nation's l_argest .mployer, the F.deral gov.rnment and its twQ. 
million civilian employee. muet ce in the ferefront ef our national 
effert to eliminate ill.9al drug, from the American wor~place. 

c. The use of illegal drug,' by Federal emplcyee., whether on or off t.."le 
joe, cannot ce tolerated. Employ ••• who u.e ill.gal drugs have three to 
four tim •• more accidents while at work. Federal worr.er. have a right 
to a sa!. and •• ~~re workplace, and all Am.rican citizens, who daily 
depend on the work of the Fed.ral govern=.nt for t..~eir health, .afety, 
and .ecurity, have a right to a reliacl. and productiv. civil service. 
Federal ag.nci •• mu.t take action for the protection of individual drug 
u •• r., their co-worker., and the society at 4&rg.. In recognition of 
t..~ia, Pre.ident ~.agan, in Executive Order 12564, .et for~h the poliey 
of the United Statea Governm.nt to eliminate drug use from the Fed.ral 

• workplace« 

c. Agencies will •• tacli.h a comprehensive drug prevention program 
which is humane, reaponsicle, and effective. In r.cognition that emp!ey
.e. who use drugs are, them.elves, primarily re'ponsicle for changing 
their cehavior, the program will includ. drug education and training, 
.mployee counaeling and assistance, and vcll.1ntary drug testing« However, 
where appropriate, there will ~. mandatory drug testing and disciplinary 
&ct~on. -

d. Th~. will ce a ~alanced program~which emphaaize. offering a helpins 
hand to employees who are using ill.gal drugs. At. ~~. same ti=., it 
must ce clear to all that continu.d 111.gal drug u •• cy employ •• s will 
not be tolerated. • 

•• Und.r the Executiv. OrdGr, OPM is dir.cted to issue goverDme~t-vid. 
guidanc. to ag.nc1es on the 1mplam.~taticn of the t.rms of the Order. 

2. AGENCY ~tSPONSIS!lITIES. 

•• Th. h.a~ of .ach Ex.cutiv. agency .hall d.velop a plan for achi.v
ing the ocjective of a druq-fre. wcrkpl~c. with due ccn.id.ration.of 
rights of the gcv.rnment, and the employee. Ag.nci •• should max. every 

Offiee of the G.neral Counsel, (202) 632-4633 

792, Fed.ral Employ ••• • aealth and Counseling Programs 
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reasonabl~ effor~ ~o ensur~ wor~force understanding of, and e~~loyee or;eni-

.. zat.ior. cocpention wit.h, their drug preven~ion programs. Com:nunJ.ca~icns 

• 
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.~ou~d emphasize the i~portance of the ~rug preven~ion program f=r agency 
mJ.ssJ.on and the communJ.ty at large. Fur~her, agencies should ensure that 
their drug prevention program. compl .. ent agency proerama to de.l with 
alcohol abuse an~ relate~ employe. problem •• 

b. Each agency plan .hall inclu~.; 

(1) A statement of policy se~ting forth the agency's expectations re-
9ar~ing drug use and the ac~ion to be anticipated in response to i~entified 
drug use: 

(2) £mployee As.istance Programs (EAr's) wj,th hi;h level direc~ion, 
«mphasizing educa~ion, counseling. referral to rehabilitation, and coordine-
~ion wi~h available commu~ity resources: . 

(3) Supervisory training to assist in identifying and a~dressing 
illegal drug use by agency employees (agencies may wish to include material 
o~ alcohol abuse in this training): 

(4) rrovision for self-referral as well as supervisory referrals to 
ceu~selin9 or treatment with maximum respect for individual confidentiality 
consistent wit.h latety and security: and 

(S) Provision for iden~ifying illegal drug u.er., including testing on 
a co~~rolled and carefu~ly monitored basis in accordance wi~h £.0. 12S64 
and the guidance centai~ed below . 

c. Agencies Ihall ensure that drug testing program. in existence as of Sep
tember 15, 1ge6, are brought into confo~anee with £.0.12S64. 

~. Agencies should consult with the A~torney General regarcing their drug 
testing programs, as provided by Section 6(b) of the Order. 

J, AG!NCY t~DG TESTING P~OG~S. 

a, Randc~ and Comprehensive Testing in Sensit.ive Positions. The heac c! 
eac~ E~ecwt.ive agency shall establish a program to teat for the use of 
illegal drugs by employees in sen·'aitive pesitions. 

(1) P~r purposel of this program, the term -employ.et.) in a .en.itive 
pesition- refer. to: 

(a) An employe. in a po.ition that an agency head d •• ignate. Spe
cial Sen.itive, Critical-Sensitive, or Noncritical-Sensitive 
under Chapter 731 of ~e Federal Perlonnel M,nual or an em
ployee in a position that an agency h.ad de.ignate. a •• ensi
tive in accordance with Executive Order No. 104S0, us lUDended~ 

(b) An employ •• who h •• been granted. acce~. to cla •• ified informa
tion or ~.y be granted acce.. to cla •• ified information 
pur.uant to a determination of tru.tworthine •• by an agency 
head under Section 4 of Executive Order No •. 123S6: 

'Cc) Individuals · •• rvin9 under Presiden~ial appointmen~: 

(d) Law enforcement officer. as defined in 5 U.S.C. 8321 (20): and 
. ~ .':.~ .. ;':-. Of:.!:} ~) . • . ... :;:! ... '. 
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(e) 'Other posltlons that the agency head determines involve law 
enforcement, national .ecurity, the prot.etion of life and 
property, pub~ic health or .afety, or oth.r functions requir
ing a hiSh desree of trust and confidence. 

(2) The head of each agency has discrotion to d.t.rmin. which s.nsitive 
positions for which r.ndom t.sting is .uthoriz.d should b. subject to such 
t •• ting. Thi. determin.tion.hould be b.s.d on the nature of the agency'. 
mis.ion, it •• mploy ••• • duti •• , the effici.nt us. of agency r.scurceM, and 
the danger that could re.ult from the failure of an .mploye. to dischar9. 
his or her duti •• adequ.tely. Thus, who wi~l actually b. t.sted is a func
ticn of a two st.p analy.i. by the agency h.ad. 

Ca) Firat, the criteria s.t forth in Section 7(d) of Ex.cutive 
Ord.r 12564 mu.t b. applied to all .mploy.e. in the ag.ncy to 
~et.rmine which .mployees fall into the ·pool- of employees 
pot.ntially· .ubject to dru9 teatin9: thia i. the pool of 
-employees in .ensitive positions· as defined in the Ex.cutive 
Order. While the definition of the pool of -~~plQyees in 
lensitive positions" il the same frcm agency to agency, the 
testing of all .mployees in that pool may be appropriate for 
.ome agenciel and not for oth.rs d.pendin9 upon the duti.s of 
the positions and the missions of the agencies. I: an agency 
head decides not to test all employees in the pool, then a 
further determination must be made as outlin.d b.low. 

(b) Second, a determination must then be made from this pool a. 
to which pOlitions w~ll actually b. t.sted. For the lake of 
clarity within this 9uidance, this .econd 9roup of po.itions 
is referred to as testin9 designat.d positions. Thus, an 
agency head may determine not to de.ignate all .ensitive 
positions a. testing designat.d po.ition., but may limit 
testing to certain positions. For instance, this may include 
positions where national security considerations are present, 
as well a. pOlitions where th.r. is a clear impact on publlC 
h.alth or safety (e.9., air traffic controll.rs~ operators of 
motor v.hicles: medical, nur.ing, and r.lated health care 
personnel) or pOlitions relating to illegal drug cont:01 
(e.g., law en!orcement officers .uch as custems agent. anc 
drug enforcement agent.). Other positions should be reviewec 
with particular care when one or more of the following are 
pr.s.nt a. regular, :recurring dutil!.: op.ration or mainten
.~c. of any tran.portation, motor vehicl., aircraft, or h.avy 
or oth.r larg. m.chanical or .l.ctrical .qui~m.nt: work with 
explo.iv., toxic, radioaetiv., or oth.r dacg.rou. mat.rials~ 
work with fluid. or S •••• und.r h.at or pr •• sure: wcrk by 
employe •• uniquely poaition.d to exploit highly s.n.itiv. 
computer or financial data for financial gain. 

, .. I 

(3) Wh.n s.lecting t •• ting d.signat.d position., ag.nci ••• hould ensure 
that th ••• l.ction proce •• does not re.ult in arbitrary, capriciou., or 
discriminatory •• lection.. Agenci.s must b. able to ju.tify th.ir s.l.ction 
of t.sting d •• igDat.d positions as a n.utral application of the sel.ction 
criteria set forth in •• ction 3.a.(2)(b), abov •• Ag.ncie. are ab.olut.ly 
prohibited frcm •• lecting positions for drug testing on the basi. of a desire 
te test particular individual employ •••• 

- ....... -~, - .. -. . .... ~ ..... ~ . , ... 
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(4) Individuals in testing designated positions ~ay be selectee !or 
rando~ testing in a variety of ways. For example, their names or social 
security numoers ~ay oe I.ele~ted randomly by computer, they may ~e sele~ted 
accor~ing to their birth dates, or they may be selectee ey the' first letter 
in their .urnames. '. 

(5) Random testing contempla~es unscheduled testing and random samplinS 
of the employees ~ithin the 9rouP of testing designated positions. As an 
a~ternative to random testin9, the head of an agency may, at his or her 
d~scr.tion. designate that all employees in testing designated positions 
shall be tested. 

~. Voluntary Testing. The head of each Executive agency shall establish a 
pro9ram for voluntary employee drus testins that allo~s employees to parti
~i?ate in the :rug testing program. An agency .hould afford an opport~ni~y 
for any employee to step forward and be tested at a time determined oy the 
agency. 

c. Reasonaele Suspicion Testing. In addition to the testing outlined in 
lu~sections a. and b. of this section, the head of .ach Ex.cutive agency is 
authorized to test an employee ~hen there is a rea~onable suspicion tha~ any 
employee uses illegal drugs. For the purposes of this program -reasonaole 
suspicionh is an articulaole oe1ief that an -=ploye. uses illegal drugs 
drawn fro~ specific ane particularizee facts and reasonable inferences from 
those facts. 

(l) Prompt supervisory training to aaaist in i~enti!ying and a~dres&ing 
illesal drug uae by agen~y employees should ~e provi~e~ to supervisors as 

• 
each agency ~evelops and implements its agency program. Such trainin9 ~ill 
make supervisors more sensitive to employee oehavior and help lupervisors 
recognize those facts that give riae to a reasonaole suspicion. 

(2) NReasonable suspicion" that an employee uses ille9a! ~rugs may be 
:asec upon, amo~s other thins.: 

(a) observable phenomena, such as dire~t ooservation of crug use 
ene/or the physical symptoms of beins under the i~fluences of 
a drug: 

(b) e pattern of abnorrna~ conduot or erratic b.havior: 

(0) arrest or convi~tion for a dru9 r.lated off.nae: cr ~e iden
tification of an employee as the foous of a cr1minal inves
tigation into 111.9al drug po ••••• ion, u •• , or trafficking: 

(d) information provided eith.r by r.liaole and credible sources 
or independently corrooorated: or 

(e) ne~ly discovered evidence that the .mploy.e has tamper.d with 
a previous drug t.st. 

(3) Wh.r. te.ting is conducted based on r.asonabl. auspicion, .ach 
agency should promptly detail in writing the oircum.tances ~hich formed the 
ba.is of its determination that reasonable suspicion exists to ~.rrant the 
testing- Such do~~entation should be retain.d in the adverse aetion file 
~cmpiled by the agency . • 
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'c. Specific Condition Testing. The head of each agency is also authoriz~d 
to test an employee for illegal drug uee in an examination authorized cy the 
agency regarding an accident or unsafe practice. 

e. Followup Testing. The ~e.d of each asency may 'also require agency ad~i~
istered follo~p drug teat durins or after ccun.eling or ~eha=ilitation for 
illesal drug u.e through an Employee A •• 1.tance Program. While followup 
te.ting may be undertaken a. a part of coun.eling or rehabilitation under 
the Employee As.istanee Program, only the re.ult. of aceney-admini.tered 
followup testing may be used; if confirmed positive results arw obtained, 
to support an adver.e action taken under section 5(d)(2) of the Executive 
Order. Such ageney-administered followup teating should be unannounced. 

f. Applicant Ta.ting. The head of each Executive agency is authorized, but 
not required, to test any applicant for ille9al drug use. Agency heads ~ho 
choose to test applicant. for 111es&1 drug use have a variety of options. 
For example, depending on the mission of the agency, an agency may wish to 
test all app:ica~ts for emplo~ent. On t~e ot~er hand. an agency may deter
mine that it ~ill limit applicant testing to applicants for testing desig
nated positions. h~ere an applicant must sucmit to a physical examination as 
a condition of employment, an agency may ~ish to require a drug test aa part 
of the physical examination procedures. 

(1) Agencie. should include notice of drug testing on vacancy announce
ments for those positions ~here drug te.ting i. required. A sample notic* 
provision for vacancy announcements or other information a~out the position 
would read as follo~.: -All applicant. for this position ~ill be requir~d 
to submit to a urinaly.is for illesal drug u.e prior to appointment in the 
Federal .ervice,-

(2) ~~ere applicant. are given preemployment phy~ical examination., drug 
testing may be performed a. p.~t of the physical examination procedure •. 
Where no phy.ical examinations are required, applicants .~ould be con~acted 
and direc~ed to report to a designated contractor or agency facility for 
their drug test. aefore conducting a drug test, all applicant. s~ould be 
advised of the opportunity to submit medical documentation that may support 
a legitimate u.e for a .pecific drug. Aaide from the general notice of th8 
drus testing requirement i~ vacancy announcement., applicants should receive 
as little notice .a poasible of the actual date and t~e of their drug test. 
A urine specimen Ihould ce taxen no ~~re than forty-eight hours after the 
applicant i. contacted tc .et up the drug te.ting. 

(3) In remote location., applicants .hould be directed to report to 
the neare.t contractor or agency facility. Agencie. shail provide for rei~ 
bursement to applicant. for rea.oaable expen.e. incurred in travel to the 
drug testing facility. In eztr.mely remote area •• the contractor may be 
required to travel periodically to the region to perform ~U9 testing of 
applicants. 

(4) All applicants ~ith confirmed po.itive test results shall be refu.ed 
employment. 

g. Bardship Exemption. Agencie. may choose to exempt certain poaitioa. 
from the drug testing program on the basis of hard.hip due to the remote 
location of the duty station of the positions, the unavailability of on-site 
testing per.onnel, or the lack of a.'l appropriate .ite for test .administra
tion. Agencie •• hould, h~ev.r, use reasonable me.n. to overcome such hard
ship •. 
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a. 60 Cay General Notice to All Employees . 

(1) Agencies which have,no~ yet implementec a dryg testing prosra~ 
shall ensyre that at l.ast .~xty days elap •• between a general one-time 
notice to all employees that a cryg testing program is being implementec anc 
the besinning of actual drug testing. Such notice .hould indicate the pur
po.e of the drug testing program, thQ availability of coun.elins and reha
bilitation assistance through the agency'. Employee A •• i.tance Program, when 
te.ting will commence, the general categories of employee. to be teated, and 
the general parameter. of testing. Agenci •• may decide to include with 
their notice a de.cription of their drug progra= or a copy of the internal 
personnel. rule. e.tablishing their program. 

(2) Agencies with dryg testing program. alreacy in place prior to issy
ance of Executive Order 12564 on September lS, 1ge6, are not required to 
.top testing and provide a 60 day notice period. 

(3) Any ageney may take action as described in part. 3.c. anc 3.d. of 
this le~t~r wi~hoyt reference to the 60 day notice requirement. 

b. Special Notice to Covered Employ.... Agencie •• hould ensure a specific 
notice is given, in writing, to eaeh employee in a testing ce.ign.ted posi
tion no later than thirty days before testing commence.. We recomme~~ that 
agencies obtain a written acknowledgem.nt of receipt of the notice. A sample 
acknowledgement for agency consideration is provided a. attachment 1 to this 
letter. The notic~ .hould contain the following information: 

(1) The realons for the urinalysis te.t, con.istent with ageney policy 
formulatec in accordance with sections 1 and 3 ••• of this letter • 

(2) Notice of the opportunity for an employ.e to identify hi~.elf 
voluntarily as a user of illegal drug, willing to yndertake coun.eling anc, 
a. nee.asary, rehabilitation, in which ca.e di.ciplinary action i. not re
qyired. 

(3) Assyrance that th~ quality of te.ting procedures i. tightly eon
trclled, that the test uled to confirm u.e of illegal drug. ia highly reli
able, and that test results will be handled wi~h maximum respect tor indivi
dual con!identiality, consistent with .afety and .ecurity. 

(4) Notice of the opportunity and procedures tor submitting supplemen
tal medical documentation that may support a legitimate u •• for a specific 
dryg. • 

(5) The circum.tances under which testing may occur, con.1stent with 
the poliey s.t forwarc in .ection 3 of this l~tt.r. 

I! Ei) The con.equence. of • confirmed posi ti ve resul t or refY.al to be 
te.ted, including di.ciplinary action. 

(7) The avail.bili ty· of dryg abus. eoyn,'eling and referral .ervice., 
including the name and telephone number of the local Employee ~.i.tance 
Program coun.elor. 

c. Notice to Employee. Tested Under Specific Conditions. Employe.s being 
testec under condition. oytlined in .ection 3.e., 3.d .• , and 3.e. will receive 

--.. - ...... -,-
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"'ot,ice t:';lat includes information c:ontained in 
3 ), ( 4 ), ( 6 ), an d (7). 

section 4.~., para;raphs (1), 

411. A;enc:y Response to Persons Refusin; to Partieipate in a Re~uired 
Test. 

Cru; 

(1) To maint.in the int.qrity of the t •• ting and .nforcement pro~ram, 
.g.ncie. mu.~ t.ke disciplin.ry .ction to de.l with employee. whe refu.e to 
~e t •• ted. Such actien m.y include, but i. net nece •• arily limit.d to, 
re~ov.l ef .uch employee ••• failing to m.et • condition ef employment. 

r 
(2) Applicants who are net current employees and whe refu.e te be tested 

must be refused that employment. ~ 

e. Technical Guidel~.ne. for C~g T.stin9' The Secret.ry ef a •• lth and 
Human Servic:es, a. directed by Executive Order No. 12564, will i.sue .cienti
fie and technical guidelines for dru9 ~e.ting pregrams. Agencies will 
c:onduet their drug teating programs in accordance with the.e scientific: and 
technical guidelines. 

~, Confidentiality of Test Results. Agency d~ug testin9 pro9rams under 
E.O. 1~:64 Ihall contain procedures to protect the confidentiality of teat 
results and related medical and rehabilitation record •• 

(1) Record. of the identity, diagnelis, progneli., or treatment of a~~' 
patient which are maintained in connection with p.rform.nce of • drug abule 
prevention pr09ram conducted by a Federal .sency mu.t be Kept confid.n~ial 
and may be disc:losed on'ly under lil:li ted circum.tanc.s .nd for .pecific pur-
~Ies. AgenC:iel may wish to refer to regulations is.u.d by-the C.partment 

.: Health and H~an Servic:es (42 C.F.~.S~.l, !! .es. (1986» on maintaining 
~e confidentiality of treatment records. 

(2) Crug abuse treatment recordl may b. ',Uscloled without the consent 
of the patient only: 

(a) to medical per.onnel to the extent nec.s.ary to meet a genuine 
medical emerseney: 

(b) to qualified personnel for conducting .cientific r •• earc:h, 
management audit., financial audits, or program evaluation, 
with all identifying information removed from the data: or . 

(c) if authoriz.d by .n .ppropriate court order grant.d .fter 
.pplication .howing good c.u ••• 

(3) Any ether cU.clo.ur. may be INde only with the written con.ent of '" 
the p.tient, .nd only und.r the cir~.t.nc •••• t out b.low. Such con •• n.ual 
disclo.ur. may be made to the patient'. employer fer verification of tr •• t
ment or • general evaluation of tr.atm.nt progr •••• 

(4) Ag.ncy dru~ t •• ting program •• hould includ. confidentiality pr.Qtee
tiona con.i.tent with the above r.quirement.. Th •• e pret.ction •• hould 
ext.nd to drug t •• ting r.cord ••• w.ll as to' tr •• tment .nd r.habilitation 
r.cord •• 

(S) Accordingly, neither drug te.t r •• ult. nor drug .bu.e treat=.nt er 
,habilitation record. may b. otharwi •• di.clo •• d by .genci •• without the 

~n.ent of th~ employ.e involved. A .amele cons.nt for 1'.1 •••• of pat11nt 
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.. 
. info~ation during.an~ a!ter treatment or rehabilitation and a 5a~~le release 
memorandu~ are ineluded in attachments 2 and 3, respectively. Any c~sclo.ure 
without such consent is strictly prohi~ited. 

(6) As part of the dru; testing procedure, agencies should o~tain 
consent to disclose confirmed positive test results to the agency's medical 
review official (as defined in the BHS guidelines), the administrator of the 
agency Employee As.istance Program (EAP), and to the management official 
empowered to recommend or take action. This consent mu.t ~e o~tained prior 
to the test itself. Con.equently, refusal to consent to release of this 
information will ~e considered a refusal to take the te.t. 

(7) As provided ~y the employ •• consent, confirmed positive test results 
will ~e forwarded to the agency EAP program administrator and to the ~'nage
ment official empowered to r,commend or take action. Record. of wnconfirmed 
positive test results and negative test results will ~e destroyed ~y the 
laboratory. . 

;. Privaey in Orug Testing. Agency drug testing procedure. under E.O. 
12564 must allo~ individual privacy unle.s the agency has reason to believe 
that a particular individual may alter or substitute the specimen to be 
provided. Employees and applicants required to be tested shall be made 
a~are ot the opportunity to request privacy in the collection of the sample. 

(1) If an employee or applicant to bc tested requests privacy, the 
sample shall ~e provided in a rest room stall or similar enclosure sc that 
the employ~e is not being viewed while providing the sample. However, this 
requirement does not. restrict the a~il,ity of the employer to control the 
te.t arae and to take other actions to ensure that the employee doe. not 
.u~.titute or tamper with the sample. For example, the employer may: (a) 
control the test area to ensure that samples have not been hidden for su~
Ititution~ (b) prohibit the carrying of bags, luggage~ briefcase.; or other 
containers in~o the test area~ (cl prohib1t the wearing of coats and/or 
jackets in the teat area~ (~) station a teeting official in the rest room 
outaid. the stall where visual obeervation is not po.sible, but where the 
official can monitor the setting for tampering: (e) examine the sample after 
i~,i. provided for abnormalities in color, tUlperature, or other evidence 
th~~ tampering may have occ~rred. 

(~) l~ the event that ~?lcy~es or appli~ants do ~ct re~uest inQivi~ual 
pr:'vacy, the aC]ency may provide. that the provision of the au:ple may ~ 
o~.erved ~y • t.sting official. . 

(J) Agencies ahould provide guidance en the circum~tanc.s when observa-
tion may be required. Generally, an. employee or applicant may be required 
to provide a .ample under ob.ervation if there 1. rea.on to believe that the 
employe. or applicant may alter or substitute the urine .pectmen. Pcr exam
ple, employ.rs may wiah to require observation when facts and circumstances 
auggest that the peraon to ~e testedl (a) is an illegal dru9 u.er: (b) is 
under the influence of druga at the time of the test: (c) haa prev11:)usly 
been confirmed by the agency to be an ille9al drug user: (d) is .eel:1 to have 
equipment or implements u •• d to tamper with urine .ample~: (e) has recently 
been determined to have tampered with •• &mple~ 

5. AGENCY ACTION UPON FINDING THAT AN EMPLOY!:E USES Iu.rCAL D~UCS. 

a. Orug Us. Determination. ~~e determination that an employee uses illegal 
drugs may be made on the ~a.i. of dire~t observation, a cr~inal conviction, 
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eon firmed res~lts of the ageney'. dr~c; testing program, the employee'. own 411 admi3sion, or o~her appropriate administrative determinations. 

• 

• 

b. ~Andatory Removal trom Sensitive Positions. w~ile removal of an employee 
eon firmed ~o use illegal drugs is authorized ~der ~e Executive Order, 
removal fro~ the Federal .ervice i. required after a .econd determination 
that the employee u.e. illegal drugs. It occupying a sensitive position, 
the employee must not be allowed to remain on duty .tatu. in that position. 
Removal of a sensitive employee determined to use illegal drugs .. y be re
quired if there are no non-sensitive positi~ns to which the employee may be 
transferred in the agency, unle.s the agency head determines that maintaining 
the employee in the senaitive position would not pose a dsnger to public 
health or safety or the national security. 

e. Handatory £AP Referral. Upon reaching a tinding that an' employee us.s 
illegal drugs, agencies will refer the employee to an Employe. Assistance 
~roc;r~ and ;ive the employee an oppcrtunity to ~ndertake rehabilitation. 
While ageneies should provide reasonable ~ •• i.tanee to employee. who demon
strate a desire to become drug-free, the ultimate respcn.i=ility to be drug
free rests with the individual employee. , 
d. Ciscretionary ~iseiplinary Actions. Upon the first confirmed determina
tion that an employee us.s illegal drugs, there are a range of disciplinary 
actions available to an agency, from a written reprimand to removal. Ezcept 
lor employees who VOluntarily identify themselve. as user. of illegal drugs, 
obtain appropriate eoun.eling and rehabilitation, and thereafter refrain 
fro~ illogal drug use, agencies are required to initiat~ diSCiplinary action 
against .m~loyees who are found to use illegal drugs. Agencies have discre
tion in deoiding what disciplinary me.sures to initiate, consistent with tha 
requir~ents of the Civil Service Reform Aet and other appropriate factor •• 
Among the diseiplinary measures available to agencies are the following: 

(1) Reprimandin; the employee in writing. 

(2) Placing the employee in an enforeed leave status, consistent with 
the prooedural raquirement~ of 5 C.F.R. 752.203 or 752.404 as appropriate. 

, (3) Suspending the empfoyee for !ourteen days or l •• s consistent with 
the prooecural reGuirementa in S C.F.R. 7S~.203. 

(4) Suspendin9 the employee for 15 day. or more consistent with 'the 
proc.d~ral requirements in 5 C.F.R. 752.~04. 

(5) SU'pemdin9 the ~loyee, consi.tent with the procedural requirements 
in S C.F.R. 752.404, until such time a. he or .he succe •• tully complete. 
couna.lin9 or reha~ilitation or until the ageney deter=inos that action 
other th.n .uapen.ion is More appropriate to the in~ividu.l .ituation. 

(6) Removin9 the employee from Federal service, con.istent with the 
procedural requirements of 5 C.P.R. 752.404, for. confirmed illicit uae of 
an ille9al drug: retu.al to take a drug test authorized by E.O. 125'4: 
refusal to obtain or succe.sfully complete coun.eling or rehabilitation .s 
required by the Executive Order: or once having completed counseling or 
rehabilitation, failing to ~frain trom illegal drug u.e. 

(7) Separatin9 the employee from Federal serviee ia mandatory upon a 
s.cond confirmed findin9 of ille9al drug u.e • 
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e. Pre~onderance 0: Evidence Requirement. Asencie. are reminded that any 
action, includlns removal, taken asainst an employee under title 5 ~r.itec 
States Code, Chapter 7S, must ce aupported ey a preponderance of the evi
dence. Care must ee taken in the conduct of te.ta and the har-cline cf te!t
in; samples to ens~re that requirements of eviQentiary proof may ee met. 

6. STATISTICAL REPORTING. Agencie. ahall keep Itatiltical record. on: 
(1) the number of employe •• te.ted and the number of employee. with confirmed 
positive t •• ts: and (2) the number of applicant. te.ted and the number of 
applicants with confirm.d po.itiv. te.t.. Per.onally 1dentifying information 
in the.e stati.tical record. i •• trictly prohi~ited. 

7. EMPLOYEE COUNSELING AND ASSISTANCE. 

a. Prosram Requirement. 'Federal agenci •• are r.quired by P.uclic Law 9'2-255, 
as amandec, anc by S C.F.R'. 792 to e.tabli.h program. for appropriate preven
tion, treatr..ent a.nd reh.abilitation of Federal civilian em;>loyees with ~rus 
abuse problems. Asencies are authorized to establish E=ployee A~si.tance 
Prosr~~s to meet t~is mandate. 

c. tAP Requirement. Executive Order 12564 id.ntifie. Employee A.sistance 
Programs as an essential element to an agency'. plan to achieve a drug-free 
workforce, and explicitly states that as.ncies .hall refer all employees 
found to be usins illegal drug, to their Employee A •• i •. tance Program for 
assessment, counseling, and referral for treatment or rehabilitation a. 
appropriat.e. 

. 
c. lAP Role. ~ployee ~sistance Program. play an important role in iden
tifying and resolving employ.e .ub.tance abu •• ey: demonstrating the ag.ncy' • 
co~itment. to eliminating illegal drug u.e: providing employees an opportu
nity, with appropriat~ as.istance, to discontinue their drug abuse: providing 
educational materials to manager., .upervi.or, and employee. on ~rug acuse 
i.sues: assist~ng supervisors in confronting employe •• who have performanee 
ane/er conduct problems Which may be ca.ed in .ubstance abus.: a •••• sins 
employee-client problema and ~akins referrals to appropriate trea~ent and 
rehabilitation facilities: and foll~p with individual. durins the reha
~ilitation ~ericd to track their progre •• and encourase s~cce •• ful completion 
o! the pro;rarn. 

d. EAr Elements. !n keeping wi~ Executive Order 12564, agencies .hould 
en.~re that.: 

(1) EAr'. are available to all employ.e., including tho.e located out
.ide of the Wa.hington metropolitan area and major regional c!'ti... Ag.ncie. 
are encouraged to explore a variety of mean. for m.et1ng this requir.ment, 
including private contractor. and cooperative arrangem.nt. with other F.deral 
agencies, Stat.e and lccal governments, and non-profit organization •• 

(2) At .ite. where it i. not fea.iele to •• taclish a continuing EAP, 
agencie •• hould a~range for employee acce •• on a -needs- ~a.i. to co=pa~able 
local re.ource. or to .arvice. of e.tablished &AP'. in other location •• 

(3) EAP'., whether in-hou.e or operated through contract, are ad.quately 
staffed with fully qualified individual. who can: 

(a) Provide coun.eling and as.istance to employee. who .elf-refer 
for treatment or who •• drus te.t. have eeen confi~ed po.itive, 
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and ::'Ioni tor tne e~ployees I progress throu;h tr.at:r.ent: and 
rehabilitation: 

(0) Provide n.ed.d education and training to all l.vel. o! the 
organization on typ.s and .ffects of drugl, lymptO~1 of druS 
us. and its impact on p.rforman~ •• nd ~ondu~t, r.l.tion.hip of 
the .mploy •• a •• i.t.n~. program with the drug t •• ting program, 
and r.l.ted treatment, r.h.bilitation, and ~cnfidentiality 
i •• U.S1 

(e) En.ur. that the confidentiality of test r •• ult •• nd r.lat.d 
m.dical and rehabilitation r.~ord • • r. maint.in.d in a~cor
dan~~ with the Ipecific requir.m.nt. ~ont.in.d in Public Law. 
92-255 and 93-292, with r.gul.tions publi.h.d in 42 C.F.R., 
Part 2, and with suidance contained in S.~tion 4. of this 
Letter. 

(4) Adeouate trEatment resources have been identi!iec in the comcunity 
in order to facilitate referral of drug abuse client •• 

(5) All employees in the agency are informed a~out tne EAP and its 
service •. 

(6) The Employ.e Assistance Program plays an a~propri.te role in tne 
development and implementa~ion of the agency·. drug t.sting program. 
!A?'s should not be involved in the collection of urine .~ple. or the 
initial reporting of the results of drug t.st., but rath.r b. a critical 
component in the agency" efforts to counlel and rehabil~tat. drug
acusing employe.s, al w.ll al in .ducating the workforc. on drug abuse 
ane its Iymptom •. 

e. Further EA? Assistanc •• 

(1) Attachment 4 provides a list of consortia throughout the United 
Stat~l. A~encies wishing to join an exiating consortium Ihould contact the 
individual listed resarding that pOI.ibility. 

(2} At~acr~ent 5 provi~es the nam •• and addr •• se. of organizations 
~hieh have developed information on treatment facilities in the Washington, 
D.C. area and throughout the U.S. 

(3) The Model Employ •• ~.iltanc. Program provid.d •• atta~hm.nt 6 
addr ••••• tho •• function. we con.id.r •••• nti.l for .n ZAP. to provide in 
.upport of ~~e Pre.id.nt'. drug-fr •• workplac. initiativ.. It .hould b. of 
u •• to .g.nci •• in d.v.loping new ZAP t

• and in •••••• ing the adequacy of 
.zi.ting progr~~. OPM'. Employ •• H.alth S.rvic •• Bran~h (Tel. FTS 632-5559) 
i •• vailable for t.chnical a •• i~tance on th ••• provi.ion •• 

Attachm.nt • 

Con.tance Horner 
Dir.ctor 
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-SAMPL.E-

CONSENT FOR REL.EASE OF ~ATI£NT INFORMATION 
DURING OR AFTER TREATMENT OR REHABIL.lTATlON 

1. • hereby cons.nt to the disclosure of 
(Employee/Patient name) 

information concerning my progress in terminating il1~gal drug use. I 
authoril.e the to disclose tnat information to 

. (treatmentfRehaol11tation fae; l;ty) 

____ ~~~----___________ • director of the £.~lo1ee Assistance Program 
{Nama; 

at .... __ ~~~-P~~~~ ___ and to __ ~~~~~~~~~~ ____ • my supervisor 
(N4me of Agency) (Name ?if supervlScr) 

and to the agency Medical Review Official for drug yse monitoring under 
E oX e cut i v e 0 r d e r 1 Z 5 64. w h ; c h pro v ide s for a d rug - f r H Fed era 1 wo r It p 1 ace. 

1 understand that this consent is subje~ to ~evocltion at any time, 
except to tne extent that action has been taken in reliance thereon, and 
that it wi 11 e.ltpire without express re~ocation upon 

(date, event, conoltlon.) 

This consent to disclo~e the above-described treatment records was 
freely given, without reserv~tion, for the purpose set out above. 

(S,gnature OT employee/patient) 

(OAte on whiCh-consent is signed) 

CLAUSE FOR USE IF EMPLOYEE IS A MINOR OR LEGALLY INCOMPETENT 

I • ____ ~~~ ________ --______ --___ . , the rp.rent/legal gUArdian or personal 
(H ame) 

legal representative) of the above n .. ed ~101ee/patient. hereby consent 
to tne ifore~ent10ned release of ia~orft.t'on on his/her behAlf. 

TSignlture) 

(bate) 
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-SAMPLE-

[AGENCY NAMm 

ACKNOWLEttGEMENT OF NOnCE TO EMPLOYEES 
WHOSE POsmON IS DESIGNATED SENSITiVE POll DRCG TESnNG PURPOSES 

I acknowledge receiving notice of the .ta.bl1shment of £arency name's 
employ.. drur testing program. 1 understand that I may be selected for 
sereeninr by W'inalysis testing tor the presence of contro1led ~tances. I 
understand that a confirmed positive result of that testinr or retUlll to 
SUbmit to testing may result in d1scipllMry action up to and 1ncludinr 
dismissal from the Pederal service.. 

I have read the notice aMouncing the establishment of an employee 
drug testing p~. 

Printed or "ryped Name 

Siinature ot Employee 

Date 
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UlJ1ASE KEMOlLANDtJM 

SOBJECT: Release ot Patient Wormation 

FROM: 

TO: 

[Pr~am makin&' the d1sclosureJ 

[Name or title of the person or orpnization to which the 
disclosW'1! is to bf! madeJ 

In accordance with the attached "Consent tor Release of Patient 
Information," we have released information to you on [Patient's name1. 

nus information hu been disclosed to you trom records whose 
confidentiality is protected by Federal law. §:!! "2 OoS-C. 5 .290ee-3. 
Federal regulations, at 42 C.F.R. Part 2, prohibit you· trom maJdng any 
further disclosure ot it without the specific written consent ot the person to 
whom it pertains, or as otherwise permitted by those rerulations. A reneral 
authorization tor the rtieue ot medical or other 1n!ormation is NOT 
sufficient tor this purpose • 

(Note: This memorandum is substantially the same u the one appearinr in 
Appenc:t1x D ot FPM Supplement '19~-2.) 

.. 
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CUP.PJ:Nr 0PEP.A'l'ING co~~m 

• cnlCi,Ani IC ~T!ON IFMJ ACENe"! iOWI' a COmAC"!' !!:IZ NO. 

AtCHCJt.HZ, AX FAA .l\HFS ot%VER 907-271-5875 

A'l'tAm'A, G\ HHS MMIt!N foON'!GO'ERi 242-2713 

BCS"ltN, PiA Clt1 J:)AN JlZRCY 223-2213 

BtFFAtO, NY HBS BCB PNZa:HI 2&4-5505 

CHJC)GO, It HiS rtWCES wtN:E 353-1719 

C~I, Oi P.iS F1WCES WEta 353-1119 

QU.IAS, DC HHS P1AP:{ ~JUCINS 729-3126 
~ 

J:ENVtR.. 00 ~ t'R. R. ~ 776~07a 

~CIn, 1D HHS ~HN MCClA~ 759-3597 

LCN:i IS tAN 0 I NY HHS BCA toW %a:H! . ;264-5505 

S~ 'IE a MlCHI~ HiS ~ES WEN:! . ·353-1119 

N&~ NJ HliS BC2 MAZ%~I 2&4-5505 • N~ 'l'OiU< CI'!"'!, m HHS BCB MAZZOCH! 264-5505 

Roil tAI:ELm IA, ~ HPS BE\m..Y JAN~ 59&-(;712 

SN: .lJAN I PR RHS a:B toW%CCHI 264-5505 

SDa"'I'LE, ~ A.1¥.'i CO}U) m.RY CONOVER .- 206-764-3568 
a E:'~. 

VIRGIN !SlANtS lffiS o !1AZlCXm 264-5505 

~ING1'ON, a: PBS N1Y B.\RJaN (iRS) • ""3-1357 
CAiG. J!Ul£ (091 ) &53-1438 

• 
. . 
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. • 'I'RtAn1tNT FACILIT! DIRECTORIES 

• 

• 

1. National Directory of Drug Abu •• and Alcoholiam Treatment and 
Prevention Program, Stock Ne. 01-7024-01252-1, COat: 516.00 

Available trom: Superintendent et Document. 
Government Print!no Ottice 
waahinQton, D.C. 20402 
Tele: (202) 783-3238 

2. Washinnton Metrooolitan Area Oirectorv of AlcohollDEuQ 
Treatment Resources, OPM WPS-Ol, September 1984, Ne Cost 

Available fr~: Office of Personnel ~anaqe~ent 
Employee Health Services Branch (PSOG) 
1900 E. Street, N.U. Room 7H39 
Washington, D.C. 20415 
Tel.: (202) 632-555 a 

3. Cot:)ino Catalog (listinl;:l resource. ·available 1n the 
Washington Metropolitan Area for alcohol, druQs and 
other addictions ~robl~s) Uodated cataloq ex~eeted 
to he available Dee~er 1986. Cost to be determined. 

Ava 11 able fran: 'I'h e We sh ina ton Ar ea Counc 11 on Al eoho 1 
and DrUQ' Abuse 

1221 ~assachu.etts Ave., N.W. 
Washin;ton, D.C. 2000S 
Tele: (202) 78~-1300 

• 
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MODEL EMPLOn:E ASSISTAM:E PROGRAM 
IN SUPPORT OF A MUG-FREE WORKPLACE 

1. PurDOse. To imnlement fully an effective Emplovee Assistance 
Program (EAP) within (aoency) which provides .hert te~ 
counselina and referral services to employees with druo 
problems.' '!'his is in keecing with the President's ~licy, set 
forth ir. Executive Order 12564, to eliminate drUQ use from the 
Federal workplace and to offer an of'CXlrtuldty for rehabilitation 
to u.ers of ille;al drugs. This model is intended to .ucplement 
o~oint; employee assistance f'roc;Jrams which, in additlon to dr:Jg 
abuse, address alcohol aeuse and other employee problems. 

2. ~ac:koround. Public Law 92-255, as amended, reouires Federal 
a~encies to develop and maintain appropriate prevention, 
treatment and rehahilitation ~ogr~s and services for drug abuse 
amonq Federal employees. Reoulations im~lementina this 
recuirement are contained in TiUe 5, Code of Federal Requlations 
(erR) Part 792. Guidance is further provided in Subchapters 5 
and 6 of Federal Personnel Manual (FPM) Chapter 792, and FPM 
Supplement 792-2. Executive Order 1256~ Qf September 15, 1986, 
established further reauirements for aqencies and eMoloyees 1n 
order to obtain a druQ-free Federal Work~lace. On October 27, 
1986, the President sign~ into law t.he Omnibus Orua Enforcement, 
Education, and Control Act of l~86, P.L. 99-570. That law 
reiterates Concressional concern about the ~reYention of illegal 
druo use and the treatment of Federal employees who use dru~s. 

3. Ob;e~tive. The obiec:tive of the EAP is to .ssist .mcloyees 
with dr\Y.j i)roblms to find t::oeat1'lent, to follow Ul) with them 
~ur inc recovery an~ r-ehab il i ta tien, anr1 to ,help ther" rema in "'rlJq
fT;'ee~ 

4. ?o 1 i ev. 

A. As an emcloyer, the <aaeney) is concerned with the ~ll
being of its employe.s, the maintenance ot 'workforce 
productivity, and the preservation of a safe and secure 
workplace. The use of illeQal druos by (agency) employ ••• , 
whether on or off the job, is inconsistent with these ooal. and 
will not be tolerated. 

8. The (aoeney) stands ready to •• s1st employees in becoming 
drug tree. 

C. Employees who are users of illegal druqs are encouraaed 
to .eek counselin~ and other acpropriate assistance voluntarily, 
lnc1udino that available throu~h the Caqancy's) Employee 
Assistance Proaram. 
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D. The confidential nature 0' client r~cords will be 
sa!eouarded and only disclosed in accordance with the 
confidentiality ~rovisions of Title 42 CrR, Part 2. 

E. To the extent feasible, orOQrlm .ervice. vill be ~ovided 
to family me~bers dealinq with the ~rUQ problem of an emoloyee, 
or to an emoloyee dealin9 with the druq problem of a family 
member. 

s. P:oogram Re soo ns ib il i ties. 

A. Aoencv Emolovee Assistance P:ooarem Administrator. l~e 
Employee Assistance Proqram Administrator has the lead role in 
ensuring that the (aqency's) EAP prcqram meets the reauirements 
of E.O. 12564, an~ is ~esr.onsible for the development, 
imclementation and review of the eqency EAP. In ad~ition to 
supe:ovlsino the headquarte:os tAP Coordinator and counselor(s), 
the Adminis:rato~ will provide advice and assistance in 
es~ablishin~ field office EAP's. The EAP Administrator will 
a~vise aoencv com~nents on the suhmission of annual statistical 
reports an~ will cre~are consolidated reports on, the aqency's ~P 
activity fo~ submission to the Office of Personnel ManlQlment on 
a fiscal year basis. 

B. ETntllovee Ass i stance Proo ram CoortH nators •. 

(1) The !molovee Assistance Procram Coordinator has 
~e!ponsibility fo~ im~lementinq and oceratino the tAP within an 
agency component, such as the Headquarters office or a field 
installation. More than one coordinator ~y he deemed necessarY, 
depend inc; on' the size of the assianed canccnent. Where the tAP 
services are cont~acted out, the coordinator has responsihility 
for monito~in~ the contractor Derfor.mance and verifyina .ervices 
rendered within (aqency). The cerson(s) select.ed for such 

,o!ssignments will be allotted sufficient.. official time to: 

(a) implement effectively the agency emDlovee 
assistance policy and ;:>rQ9ram as well a. to a •• ist in the 
development and im~lementation of the agency dru; test1nQ program 
as it relates to the'counselina and rehabilitation of druO-
abus in; employees: 

(0) determine a=peo~riate su~rv1sorv training and 
other activities needed to educate and icfo~ the workforce about 
drug sand sym;:>torns of druq abuse: 
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(c) develo~ and maintain counselin~ ca~ahility 
(throuch personnel, medical, or other counselinc resource, 
includ in~ contractin('1 out) ~ 

Cd) establish liaison with cammunity education, 
treatment and rehabilitation facilities; and, 

Ce) evaluate the ~roqram and report to .anlCement on 
results and effectiveness. 

C. Em!?lovee Assistance Counselol:';:i. C l) In scme instances, 
the tAP COordinator may have the necessary skills, time and 
~otivation to function as the Em~loyee Ass1stance Coun~elor. !he 
Employee Assistance Counselor sergeS as the initial =cint of 
contact for employees Who asle or are refetred for counseling,' and 
will be a~lotted sufficient official time to implement the . 
prooram effectively. At a minimum, Dersons rlesicnated as 
Employee Assistance Counselors should ~e, or provisions should be 
made for them to be: 

Cal Familiar with the provisions of Executive Or~ar ,. 
12564, -Druq-Free Federal Wbrk~lace- and Federal Personnel Manual 
Letter 792-i6, -Establishinc: a Drug-Free Federal 'WorXr,lllce-. 

( b) 1'= a i 1'1 ad 11'1: 

- counsel inc empl ayees in the oceu~a tional 
set ting, 

- identification of ~ruq abuse, and, 

- administerin~ the Employee Assistance P~ogram. 

(c) Able to c~municate effectively with em~loyees, 
suoervisors and manaqer~ concerninc druq~se an~ its symptoms and 
conseauences. 

(d) JCnowledqeable,'about canmunity resources for 
treatment an~ rehabilitation of dr~ user., including information '. on f.e. and payment schedules. 

Ce) Able to discuss druq treatment and rehabU'itation 
insurance coveraoe avallable to employees throuoh the Pederal 
Employee aealth Benefits Proqram. . 

Cf) ~le to distinou1sh the oceasional user from the 
addicted u.er and to suagest the approDr1ate trea~ent based on 
that information (e.q., after hours attendance at Narcotics 
~~onymous m.etings to significant medical assistance'. . " 
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(~) Aole to ~rovide trainin~ anrl education on drug 
abuse to .m~loyees, su~erviscrs, union re~resentatives, etc. 

(2) In office. where ccun.elina ataft 1. not available 
within the aQenc:y, reallOnable efforts should be .ade ·to Drovide 
ellolovees wi th acce •• to a crualified counselor outside of the 
aaency. This may include authorizing official time for the 
em~l~ee to visit or be visited by a·coun.elor personally, or 
other .teps which may be aopropriate. 

(3) For amployees referred as a ~esult of ~ruo-te.tinQ, 
eounselors should document the treatment plan prescribed. 
Signature of this document by both the counselor and client will 
ensu~e mutual understanding of the treatment plan and th1 
con.eauences of failure to r~ain dru; free. 

(~) In order for the counselor to b-. viewed as the 
source of a~sistance and understandinQ for .mployees, the 
~erson(s) perfor=inQ the .. functions should not be involved in 
the actual drug testinQ of employees. 

o. Em~loyee's Pole. All emplov-es are encouraQed to enhanee 
their drua awareness through edueational op'OO rtun 1 ties afforded 
by the EAP or the community at larae. Employees who are 111egal 
druQ users are encourag~ to seek counseling assistance 
voluntarily. Em~loy.es found to be 'users of illeQal druQs are 
r~uired to accept referral to the tAP and are urged to coo~erate 
with medical treatment and/or rehabilitation orograms that are 
indicated. 

E. Merlical Personnel. 

(1) Em~loyee health units provide ~erqency diaanoses and 
!irst treatment of injury or illness of employees durina 1uty 
hoyr.. Where indic3ted, the em~loy~e should be further referred 
to a ~r lvat. physic,ian or ,ca!l1'lunity health service. It such 
case. ul tima tely are deteimi ned to have stemDHtd frcn abuse of 
druQs, medical personnel should discu.s the facts of the 
situa;ion with the supervi.ar and the ."loy.e arid r.fer the 
_ployee fo-r coun.eUna. A clo.e ~rkin; relat1onsh1~ with the 
EAP CounselorCs) is essential for progr ... ucc.... The Health 
Unit staff 1s available for con.ultation with an~ a.siatance to 
personnel a.signed tAP r.sponsibilities~ 

(2) Where such faciliti.s do not exist, the.e services 
are ;n:-ovided whenever pos.ible through existing occu~tlonal 
h.alth facilities and/or ~cmmunity phy&ician. or Clinic •• 
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6. T~aininc and Education. 

A. Supervisorx traininc. Empl~ee coun.elors vill conduct 
or otherwise provlde trainif19 sessions for aoency, .upervisors on 
the h~ndlino of problems of substance abuse. Appro~riate tooics 
include: 

(1) Druo ~aren.ss and symptoms of drua u.e. 
, 

(2) Recommended m.thods for dealinq vith the suscectld 
or identified drua user. 

(3) Supervisory resconsihilities under £.0. 12564. 

(4) Confrontation anrl ~eferral tec~niaues. 

(5) Explanation of the (agency) employee assistance 
oro~ram and its relationship with the (aQency) dr~ testinq 
procram. 

(6) General principles of rehabilitation includinQ 
technioues fo~ su"ervisors to assist employe.s in returnina to 
the 'IIOrXsite, qiven soecific (a~ency) needs and .recuir.ents. 

(7) Personnel manaaement 1ssue~ Ce.a., relationship of 
this proq~~ to pe~formance acpraisal an~ disciplinary programs~ 
leave usage; and, supervisory notes and documentation). 

B. ~clovee education. The Employee Assistanee Coo~inator 
will ensure that employee seminars on topics dealinQ with druQ 
use are provided periodically. M.naQers and supervisors sttall 
encoura~e employee attendance at these .eminars and provide ot~e= 
ap~ropriate supoort. On a continu~nq basis, educational 
rna ter ia 1s and in fo :-ma.tion on dr ~ abuse will be Iva ilable to 
individual employees. 

7. Publicity of EAP to emoloy!es. 

A. This t)Olicy and prOQra vill be lIade known to all 
(aqency) .. ~oyees. All nev employee. vill be informed of the 
.ervices available under this program as they enter on duty. 

B. The names and locations of Employee Assistance 
Counselor(s) Ihould be listed in telechone directori •• and 
di.played on employe. bulletin boards. 

C. Periodic .mplcy.e memoranda and other aD~ro~rlate 
publications sholUd be used to keep em~ovee. info'rmed of EAP 
.erv ices • 
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8. Snort-te~m Counselino and Referral • 

A. Referrals to the Employee Assistance ~:~ram are for the 
purf')os('!s of identifying the f)roblem q refer'rinq the emDloyee to 
the aD~ropriate treatment reSOurce in the ccmmunity and followinQ 
up with the employee durin; recovery and rfthabilltatlon. 

B. Voluntary 1;"eferrals, or self refer::-al., are to be 
encouraged throuqhout tAP materials. 

C. In the case of a manaoement referral as a result of a 
positive dru~ screen, the emoloyee as.i.~ance staff 'will 
interview and/or consult with supervisors and manaQlment 
officials, as reQuested, and provide them with quidance on how to 
refer the drug abusinQ employee to the assist,al'\ce pr~ram. Once 
the referral is made, and the e~nloyee aqrees to the aD~intm~nt 
with tne counsel~r, tne counselor will reauire the em;llovee ":0 
sion a consent for release of information to the su~ervisor 
before assistance will be provided. This consent will coyer the 
release of information pertainin~ to the Roloy.e's cOlftDliance 
with the aa::eed upon treatment Dlan and the employee's proaress 
durinq and at the end of treatment. U~n obtain'ina the siOfted 
consent, tne counselor will a.sess the problem(s), raYiew the 
employee's health insurance coveraae and refer the individual to 
an aopropriate treatment resource in the C~munity. ~e 
counselor will monitor the emDloyee's treatment and keep the 
supervisor advised as to the Dregress beina made. The counselor 
will Deriodically follow-uo with the empleyee and his or her 
supervise:- after any treatment wnich occurs and offer sU;lport and 
assistance as needed. 

9. Communitv Resources. T.he EAP will develoo a workinQ 
relationship with community assistance resources. Proaram 
coordinators and counselors will determine which community 
a~encies or individuals best meet emrloyee and manage~ent 
needs. Contact should "be astablished \1i th scecial ized resources 
such as the following: 

A. State druq authorities for hel~ in identifyina treatment 
resources for druq abusinn em~10ye.s1 

B. Narcotics Anonymous for 1nfo:mat10n on whera and when 
meetinos are held: 

C. Hospital and clinic treatment facilities in order to 
establish a workin~ ralationship between the counselor and the 
race iv inq treatment source: and, 

D. Drug abuse councils to keel) abreast of the ate.t'., 
develooment re;lardina dru~ abuse • 
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10. P:-oo:-am Inte:-:-elationsni?.!.. 

A. Relationship wit~ O:-uc Testino Procram. As called unon, 
the EAP staff will work with the druq testino program staff in 
the develooment and implementation of the druO te.tlno prOQr~. 
However, EAP staft are not to be involved in the collection of 
urine samples or the initial re~orti~q of drua test re.ults. EAP 
efforts are to focus on counselinq and rehabilltatinq druq
abusinq eployees, as well as on educatlnc; the workforce 
reqardinq drug abuse and its symptoms. 

B. Relationshic of the Suoervisor~ Sul)ervisors have 
explicit expectations of their emoloyees in terms of job 
p~rfor.mance and behavior. When su~rvisors are advised of 
confirmed employee drug use, they are reauired to refer the 
employee to a., E",clovee Assistance PrOtjram and to initiate an 
a;:lpropriate personnel action. In those situations involvinQ 
illeqal drugs, except as ~rovided in S~ction S(b) of Executive 
Order 12564, disciplinary action is reauired to be initiated 
a9ainst ~mnloyees who are found to use illeqal druqs. 
Supervisors should work with the Employee ~~sistance Counselor to 
monitor the em~loyee's pro;;ress during treatment and 
rehabilitation and take acpropriate personnel action should the 
employee fail to remain dru~ free • 

c. Relationshio with Labor Oroanizations. The s~DOrt and 
active oa:-tici;:lation of 13bor organizations is a key element in 
the suc cess of an em;:lloyee assi stance prag ram. 'n'lerefore, where 
there are ~nits of exclusive recoqnition, manaaement should: 

(l} Communicate to labor orQanizations a strong , 
commitment to providinq assistance to employees. 

(2) Consult or neqotiate, as appropriate, concerninrz the 
implementation of the ~AP. 

(3) Include UTI ion representatives in approoriate 
traininc and orientation progra~s to ensure a mutual 
uru~erstanding of ~rOQram policy, referral oroc~ure!l' and other 
~ro9ram elements. 

11. ~cordkeeoino and Retx)rting. 

A. Counseling Reco~s. ~cords on ~plovee8 who have b .. n 
referred for counseling will be maintained in a seeure and 
confidential manner. Infocnation on any druq abuse client vill 
be released only' to the manaqement otficial empowered to 
rec:cmmend or take action, in accordance with the employe.'1 
consent to release, and fer the reasons identified 1n .ection 8e 
above. Any info%:matio'n obtained by a sUT)ervisor from the 
counselor must be maintained, as with all employ.e records, in a 
strictly confidential manner. In addition, to the extent that 
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·counseling records include em~loyee treatment records, they shall 
be maintained in accordance with Public L~w 93-579 (Privacy Act), 
Public Law 93-282 and Title 42 CFR, Part 2 (Confidentialitv of 
Client Records). ConseQuently, access to these records viil be 
.trictly limited. All ap~roori.te step., includin; nec •••• ry 
physical •• fe;u.rds, will b. talc.n to ensure a.,.in.t unauthor~.zed 
d isclo.urftl .. 

B. Recorts to O~. The tAP Administrator will ccmoilo 
sufficient statistical and ~roqr.mmatic d.t. to provide the basis 
for evaluatinq the extent of drug abuse probl~s .nd 
effectiveness of the assistance proqram. The tAP Admini.trator 
viII also submit agency-wide reoorts to the Office of'Per.onnel 
Hanagement that contain data reauired by OPM to meet the 
statutory reporting reauirements contained in P. L. 99-570. 

12. ProC'lram. Evaluation. The tAP Administrator and Coordinato:!:'s 
will reoularly evaluate their proqram to determine the 
effectiveness and efficiency of services. These evaluations w:lll 

j' include: services to employees vith dru~ .buse Droblems, 
referral proeer!ures and eff'ectiven'!tss, .upervisory training, 
emclovee orientation, reportinq systEmS, .vailability and 
access~nility of tAP, records systems, outreach activities, 
staffino and ~alifications ~ocedures. Written evidence of 
~rogram' evalUAtions, identified deficiencies .nd correction plans 
will be available for review by tne tAP Adminis~rator. 
Documented modifications in the program's ass.s~ent and 
intervention services should be made based upon the !indir.Qs of 
such evaluations • 
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FPM Letter 792-17 

PubflV\eG til IdvIllCP 

01 Inco~rallon In ,PloII 

SUBJECT: Establishing a Orug-Free Federal Workplace 
SURl. 7n-2 
IfTAIN UHT'!l SU'aSICID 

Heads of Oepanments. and Independent Esrablishmenrs: 

WashIngton. D. C. 20415 
MIRh 9, 1987 

1. The purpose of this letter is to amend the cuidelinel Publi.hed by this 
acency on N~vember 28, 1986, in Federal Personnel MAnual (rP.M) letter 192-
16, with regard to the confidentiality ot d~ur test results. The tollowinC 
portion ot the ruidelines superseaes the correspondinc portion at rPoW 
letter 192-16. Both ot these rPoW letters will be incorporated Into rPM 
Supplement 192-2 which is scheduled tor release in the near tuture. 

2. The ~endment of the cuidelines was warranted by the rece~t issuance ot 
technical and scientitic guidelines on drug testing by the Deparcaent ot 
Health and Hwman Services. These ~endments cla~i!y the parameters ot the 
confidentiality ~rotection to be sttQrded d:ug test results under Executive 
Order 12564, a Orug-Free Federal Workplace, issued on Septemb~r IS, 1986.' 
It should also oe noted that the Of rice of Personnel ~anarement will soon 
iuue amendments to several govlrMlent-wide systems at records Dotices 
required under the provisions o( the Privacy Act,S O.S.C. 5 552a, et ,e9. 

3, Suoparagraphs (5), (5), and (7) ot' Section 4! ot FPM Letter 132-16, are 
replaced by the tollowing subparagraphs, which include the amenaments: 

(S) Aceordingly, drug abuse treatment or rehabilitation records may 
not be otherwise diSclosed by a,encies without the consent ot the 
employee involved. A sample consent tor release ot'patient 
infor~tion auring and alter treatment or rehabilitation and a s~le 
release memorandwm are included in attacnments 2 and 3, respectively • 
An y d i se los u r e wit h 0 u t s u c h eon sen t 1 s !It r i e tl y pro h i bit ed • 

. " 

(6) As part of the drug testing procedure, eon!ir~ed positive test 
resul~s should only be released to the agency's medieal review 
offieia1 (as defined in the HHS guidelines), the a~inistrator ot the 
ageney ~loyee A3sistant Progr~ (tAP), and to the management 
official empowered to recommend or take action. 

(7) Atter examination by. the medical review oHicial, confirmed 
positive test results will be forwarded to the agency EAP progr~ 
administrator and to the management otticial empowered to recommend or 
take aetion. Drug test res:ults will be protected under the provisions 
o( the Privacy Act, 5 U.S.C. S 552a, It sta., and may not be released 
in violation of that Act. Records ot uncon!irmed poJJtive test 
resu~ts and negative test results will be destroyed by the laboratary. 

~-:f.4~ ~ 
Constance Horner 
Director _____ ~c ________________________________________________________ __ 

Inquiri~ Cf!i::e 0: tto.e Gene...-.s.l CD\:'lse.l, (202) 632-4632 

Code-: 792, Fe:ieral ~' Bealth and COUn:Iel.i.~ p.t:q,eams 

Distribution: Ba.sl.C:'!'M. m! ~l..em!m; 792-2 
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· :)~90dd-3) and drug ~~:p~pent r~~ . conl~nt far the purpo.e of prevenung ., 10 communication. between I prognm . , ...... ~.':. 

:-:-.. 14.2. U.s,~}. : -:. .:. . ,. ';. :"" .... ~~It~ple e~llment. (§ %...34) and .f~r .. : . .,. ADd a qualified lervice Ol1lanUatioD; ~d' _.: .. 
~ 'Ipe ~~olU were .ongmally '~.wr,-;.. ~rn.aI.1U1tice refeJT&.la Ii. 2.35). ., • .:." ;;. : to diacloture. to law enforcement :.~ •• :; "'i':';-:i. 
~ramal8.ted m,WS ~ Flt Z'802~.l~_.:: '! ... :~.~e regul~tlonJ pel'llll~ dlacJo~ure .' ,';"'officerl concemfng a patimt'l _ :. ';'.~"";':':' ~~ ... 
!;~ the Departlnenl m~l~d. pub1K: . ~:~. ~~: Wl(hou.1 p.abeDI conaeot If the dilClo.~. 'commi •• ion of (or threat 10 coaanit) a - ... -' ... 
:.';.~ent4n 1~ IUbata~tiye I~U" ~' .. ; ill t? ~edlC?11 pemnnello ~eet any. crime al the program or against '... ~ .: '. 
~~ oul of ~ expenenu ~terpreting . indIVIdual. bOM fide medl~1 -. ,,, : perIOMei of the program (12.12(c)}. ." .... ;' ... 
~;.-.nd Implementing the regulationa (45 f1,\ ~,; em~rgency (I Z-S1) or 10 QUllified , .' _ . '. ' .•.. , .. '~~~ 
]~~$3). More than 450 pu~lic resporu~ to :: '!'.-penonn.el for research (12.52), audIt. or ".U a perl~n II not DOW and n.ever has '_ ,.' ; ... 
;'~:lha! invitation were received and laken·.: ~.p~aztl ~v.lu~tion U 2.53). Qualifted . '.!. .been a patient. .there I. no patieDI ~rd, ':'?-~~ 
~'lrito coriiideration'in the pre'piiatWn or .. ; peraonnel may not lnlcude patient '.:.:' aDd the reguJalionJ d,o ~otaPl?ly - .. ' :-;-,~.. .' 
l:· .... ~l983 Notiu of Propoaed RuleraakiDg': ~: . identifying infonnaooD in Iny report or . '(I.2.13(c)(2)).. .:' ..... :.,~ ... :. '.; . ;: .. ' ~.:".:' :'., 
p~ FR 38758). Approximately 150 .. _,,:-::..~::9ltt.er:wj.~ disclose patient identltle .• ':'::;~ ~ :Any .newer.to a requet.tlor.a :, . ..:. ... .,:r., ~~:;_~ 
r_ccuiUri~t. were' reCeived in relpciue to ~ ::,"except back to t"be progntm which •• 1 . "'!'. dl8clo.ure or patient recorda w~K:h 11 
, ·:the Nolice of Propo.ed Rulem.king and I'~ the.·.ou.rce of the lnformatiOll (II 2..5Z(b), DOt permUted mUll DOl affirmatively _::. 
;,,:.were ta.ken into coll.ideratiOD in the. '. ':,:,,: ~,aDd 2..53(d)). .. . ... ' .. :. ,;' " reYeal that an identified individual has . .- ':.-.. r preparation of thil Flnal Rule: . .... :. ':.' .. The regulatiolll pennit di.clo.~e . '; been or i. an alcobol or dnaa patient. .. :. :",': .:".,;. 
; .. :The proposed nile made both ediloriir : punruant to a court order after the court , One way 10 make .uch an aD.wer i. to ..... :, .... 
C and sub.tanlive change. in !he . > . .ha~ made a finding thaI "Sood ca.UN" .', live I copy of the confidentiality 
\-:re-gulation. Ind lIhortened them by bal!.: e~.t •. A coW1 orde~ ~ay authonze . regulatiOlll to the perl,m who alked for 
r...:na is rlnal Rule adopts most of tho.~. :.::: dilclolure fo[ nonC:l'lnll.nal.purpo~eI . ahe infonnation along with general 

· ~'changes. with lome significanl . (§ ~tMj; for.U,e pu~se ~r Inves~lgatlng. Idvice that tbe regu.latiolll reltric! the 
• L IUbslanlive modifications and relativ~Jy or pro.ec~ting I pahenll~ the crune . diaclo.ure of alcohol or cirus abuse 
f {: few editorial an~ ciarifying alterationl. , .. Involved II extremely le!"o~ t t 2.65}; ':' patieDt recorda and without identifymg 
I ~ ,' ... " .' ,. I .' .;"- ;' ~for the purpo.e of inveatJgaling or .' ". 
• VS....v,~'a of Substantive ProviI10Dl "'~'. . . , . 0· •• ' Iny person 81 aD alcohol or drug abuse 
, f.' ..... -...... .' .{"'., Proaecutln8 a program or a pel"lon. .' . 1(' 2. 3( )) . 
l' f': The Confidentiality of A1cohol and .,',' bolding the re~rda (I Z.Ile); find for the ~tlen'.l c. :..i •• ,,.. : .• -1 
t, ! :Drc;; Abuse Patient Record regulations . purpo.e of plaCing an undercover agent ~.' Each p~tJ~n! must. ~ told about ~ese .' ~'.,':.._ 
"l, (42 eFR Part Zj cover any program that .' or informant to criminally invelliga te : confidenllal.lty P~~I'lonl .~d fumuh:d "'"!\ ~ 

\ i. ipecialiled 10 the exlent thai it hold. ,. empolyee, or agents of the program .... :,' .. ~ .umma.~ 1n ~tl1l8 (§ 2.2.2).' ': -~;:: i:-~ ,. . 
. Itself out 81 providing .and provides ,.:::.' •• (I ~67). . '. '. The.roe II a cnmlna.' penalty fo~ ~:: ;~, ~: 

alcohol or drug abu.e dlagnolia.· .~ A coW1 order may not authonze Vlolallng the regulatlo!\.l: DOt more than .. :,: 
treatment. or referral for Ireatmenl and di.c1osure of confidential ". S500 for a flnt offense .... not more 
which il federall~' lI.i.ted, directly or· • communicalion. unle .. dlsclolure I.' . than SS.OOO for each lu~nl offenle 
.lndlrectly (12.12 (a) and (b)). neceSlary 10 prolect aRlinet In existing U 2.4). 
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" 

. " 
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: v' ' .... :~ 

........ :J"'f: ... l... '.. .. •••• ..0 ~ 
"-'I~.LJ.J["'.~. PR~.POSEQ: ". . . ·ab~.·e 'prolra~ "":ilh1n the ":;~':".: .~;( Co~~~· tci·;ohance Ilelatmlent ~~~~~I 

• ~ •. t"':.,,,:,,,:, ......... ; .:,. ... , .......... .:::.:":"~~ mean~ 0f.t~ele.re~ulatlon. 10.10",.1 .•. ·lncenUvn fM-la ... o .... and dtui at.ae 
~ ..... DYgPl" .. o\~trod~tiOD _ .,.:: .. : .~ •. ->:.\ .. ~.~.e e'!hty II Ipeclalized by h~I~lng 1.llelf Ina.much.t many'eJcohol and/or'cinaa 

of Violation8 .:...... :.~.~. ~.':"~;~is .. ·oud' I to tt:e communlty.s proVIding. " : .~ ... buse patientl are bealed in a 8ener.l· 
...... lagnos!!. treatmenL or refl'r.'ill for ..... 1· 'mcd'cal c f Tl h L ~'" 

....... Do:' 'ie existing and propo,ed rulei -:::; treatment for alcohol and/or cl~:J abuse: 1,. . ! .re aCI. I y not eC:~\lse t:1"r . :' : 
'·:'.--:-pt'ovide for the reporting'oC a~y .... :.! ::"'.;.i..1f a facility il. provider of g~n~ral .... ha\e made a (!ecl.lor.11) $~el( alct:~':i . ", 
~.~'#: ~I.tion. or the resul.tiO~1 to the .i .~· .. t -::;...·medical care. it will not be viawed in . .nd drus abule treatment but becau.e 
Cbr.iJdJaited S\&tes Attorney for the ludi~al'~~= whole or iii pari .1 a program unless it' they ~ 11I;fI'~.:""'1l!"8 or h •• e ..... ~.-=-

... ~.uiUt'tGll.1l11101 i.., which ~e'violatioria ~. ~( ~. 'bas either (1) an Identified unit. i.e .... : .... acute 'lion wt • pnmary WI.IJUlO5,j ... . 
.... _: reporting of violatioRl on the part of'; .. r:.; •. 'Iocation that Is .et •• ide (or the . .' ~. ·of other than al~1 o:.clrus .buse. : .... :fI ....... ~_ 
y{-~':' mth.done programa to the R~gio~l.~:~.:~· provision o~ alcohol or dru8 abu.'·· .... .; .;., ~ ~ we are not penuaded ~at the 
,.:";"~ Offices of the Food .nd Drug ,.' ~;,:.;': :.;';~1iiagnolil. treatment. or referral for. .: '. eXI~~~ burd.n OD poeral medlcal.ca~ 
,~, ...... ,' Administration. and for report1ll8 ... ~ ....... ::treatment, or (%) it h .. persoMel who" ra~hhes ,i' w.rranted by the benefit t~ .. 
. '~_~7""··\1ol.tionl by a Federal ~anlee ,!r ~ .:.~?.:: .. are identifiea al providers of magnoli.;·· :. p~hent. m tha~ letting. Therefore. the .. 
. .. '··-';··contraclor to the Federal ager:tCY ...... "-:: :::·treatment. or referral for treatment and . Final Ruluelllns the language of the· 
": ., :.' monitoring the grant or contra.~.(~.e~~;' :;: whOle primajoy function il the provision p'ropo.ed.!"le at I 2:11 defirtir.g·· ~ i' 

'., . II 'l..'J .nd U. re~pectJve!y.) ...... i _. ,.of those alcohol or drug abule .ervice.. p~m and makIng the .regulah~n!t 
':'~"':";"; ~smucb lilt II the DeJ:!artmen' of:' .;. Regardle .. of whether.n entire lesal appllcable.t I2.lZ to .ny·.informataon 
·\ ... ~·:-::.IUltice ~~ ha; u1timate·.and 101. ::';,~':::~'entlty Is a prOgram or lr a part of the ..• ~ut .Icohol and/or drut abu.e 
. .;:.."': .. r:espon.lbihty for P~lecu~ng Viola~o."! ··~eo~~y II a program. the confidentiality:.' .pallent. which I. obtained. by • : 

. ','of th~e .aUons. the Final RuI~ ·.~1.~pro~ection. cover alcohol or drug abu.e· ':': federally .... i.ted alcob,!l or 
conhn\lel to proVi'de for the reference or "patient record. within any federally ~:. program for the P'JI'POI:e of treatiJuL·.,)rI:.··~~~'" 

-:'reportl of any violationa' to the United' ··;·;:;: .... ilted progr.m. a. "program" is . '; .• '''; 'making a diagnoli.Jor tn!!lltllD~rlt. 
) .... ;,.;..:..c •. _·;:20'S1 es Attorney ror th~ judicial diJtrict ,::·.'jldefined in thne ·regulation.. . ...... '::- ." ::-: .. making ~.referraJ for tr .. 'I!Itm.elnt 

.~·In which the violations ~;' '~ .. -,:;J'.r:: .. '1'h0se cOmmentl 0ppoled to limitina . -:. : . alcohol ~~ ~ .~~~ '~.. . ...... , ........ -

'.' 

,. ......... ' 

• .:., ·11.110 continues t~ provIde 'for \he ,,":lr .. applicability oT the regulation. to . " ~. Communicotioni'/»tw' .... . 
. . reference to the ReBlonal Office. of'the . :· ... peci.lized .. program. focused OD the , ..... d an Ent't OJ """ t!eD!l Q~t .. 

~ . Food d D Admi 'strati r any ....... ~ . b'I' f L.II d . .... , y nQVI.'O ,,.. . '1' ".~ .. .:. an rug ru. on 0 . uellra I Ity 0 nu an unUorm ..• '" Admini.trativ~ Control .. :: .':'.: .. ~ 
C::~L:re.porl,l~qf violatio.1lI by a aethadoae .:~.":".t' applicability of confidentiaUty '~ '.: ~ _. '. ': . . ::., .' "!'!':'. 

""-.~":''';;''DII!'am: N • regulatory agenCYI the · ... c~:' 7".tandardl to .ny alcobol or drug abuse : ~ • nae exi.lIng reiu!alion. at 1 %. 
<,.'; food and ,~g Adminiltrati.oo· hI! bo~, ;. :p.tient record irrespective of the type of.. .nd the propo.ed nale al.1 ~l2{c)(~~ . 
. ~. the Of'g!Iruzltionand aulhonty to ,,:~,.:"JoK:o ·f.cllity deliveritis thuerw:eL . . ,:, v ~ e-!,empt from.the ~tn.cti~. .' ':. ·'·_'''A"'JI • 

. ; ~ respond to alleged violattol1Jt' "~-:I';i~~,,: nae Department takel the polltio~ ". :''';' po .diacIOlUN co~~ClUODJ ~f 
; .. \ The Final. RuI~ DO longer di.recU ::: ~:;:,;.·thallimit.i,ng .pplicability to lpeci.lized ~'. Information· WIthIn a program . . 

· .: '. :. report. of Viola tiona ·by ~ Federal " .: .. ~': . programl •. i,e .. to thole programl that ".' ~ or ~on~ penonnelln cOMedion W1 
· =~:: "DI~ or C?ntz:actor to the Federal· : ..... ~: bold themselvel out as providing .nd ' .. : .... thelr.d.uliu or In connection with 
'.~;V 'aency ':'lOnJtonns the gran~ or contracl " which actuaIly provide .lcobol or drus ;'. : prOVlllon or patient care. ~spec~~~ 

. ,or, II ~ the proposed revillon of the .. ' ~"_buM dlapOIis. treatment. and referral. The Department ha. preVlou.ly :; ~ nl.~. 
. vToiatioDi by • Federal asency to'~ ~"or ·tnia·tment. will.lmplify . : ':. ;,...~: ' • .::':::lnlerpreted..the .~I.tI~ provi.ion lO--'''~;JI 

· ;:.'~~ \he Federal .gency reaponsible for the .'" .dminJl~tion of the resuaaiionl' I"~ .. ~: • .' •• mean that communications wI~ •. 
• '.::": Jr.: program. Tbil change i. made in .' '. ~. 'without .Ignlficantly affecting the'" ~..: . program ~ay ~c;,lude conu:nunlcatlon •. 

,::..::.-- .. recognition of the lack ofinve.tigative. . Incentive to seek treatment provided by' . an .dminIJtrallve enUty ba~ direct 
"."!.':1; I tooll .vailable to granting and .J. :'_,:,~-:.~.; the confldenUality protections. .,' . .. r·. control.over~e p~ " .. i-.\ ,'. 
~2;-:;~CDntracling.agetlcies and of the wlima!e_.;· .. ApplieabUity to .pecia~ prosram. :" nae F"lnaJ Rule /la.lncorporated 

'. '-:-" rerf!rul which muat be made to the ... ~; wiU InMft tbe adverse economic iam.cf' lesal optnJon Into the·text by alll~l1ini'::~ 
,:-.;~:- Dep.rtmentofJuatice, Of couni!: if· "~~~~'- of the cumint resua.tiODI OIl a' ". Jo .... I z.12{C)(3) to exe~pt from r'e:lltnClUOll~ 
. "'- "all~ed violatioDi come·tg the attenUoD"~lUbttanti.1 DlIJDber of facWtiet wblch .. ' OIl d.i.tc:loeW'e "coaunUDJcatioQl __ .. ",,"-.z 

of th~ Depa~~nt:of Realth and HIIID8:D:·".)novidf·alcobol and dna8 abUse care :' ~;, •. Information betw~ ~ among .' 
SerYlcer: they Will be forward!'CI to an '.~ sr· .onIy •• an lDcIdent to the provi.ion or .' .' persbDDel having .·Deed for .the 

,:. '.. ...... :-.pproprt.te reprelentative'of the , . .: ..... :.F..- seDeral medical care, We do oot fore.ee Information Iq.connectioQ wIth 
. ~ ...... 'Dep.rtment 'of·Juatlca:·· .~ .. ~ .• ,..~ ~ I!f~ ;:~that elilQinalion of ho.pital emersency. "' ... duties that u;.~ out'of the .. _' .";.,i ... ~ 

;'.~:':~~: Subpart ~l'rovilioDa~ :p.h·t."~' :./.:.rooma aDd pneral medical or 'W'8ica1 . :-, .ellagoo'il tn.tmenL·~r·.~f~1'T81 for ........ IIII'$'i ... 

. ' :....... • ••••• ..., .' , ... :: •• ~1.!J\ 't.~:.-::t"..,.,-d. &ora COftrllp will act •• a .... :~.' ·treatment or alcohol or dni.g .buae'· 
,:. ' .. $pecloliud Proa~ .. ', ;::~~:: ~~ ~ .. ~.; '.~.; -'Iipjficant deCernntto paUentlleekins' .: the commanic::aUODS'uw ~lthi,n'a''- '7s"~ ... 

. ;~; :-. Uke the proposed rWe at 12.12. the: , .. ~ ... ~.tanc:..ror alcobohnd drua abUM. .': ~ program or be~D:" PfDiram' 
~'. FIn.1 Rule II applicabl&-10 .ny alcohol ~"'~~··WhiJe eome.commenlerl.ugse.ted ~.:.;;. ,entity.tb.t.hu.i!irecladminlatii 

.;:and drvg aba.se informatioD obtained by ~that ~ere.will be an IDCftlaed ~ ·· .. ··~ii ...... ;·.~· con.lroLQ.I(~,th~.ptO~.P~~I~. 
,~ .• federally ... I.ted alcanol Of"~~: .. ·.·:.;-:.;.d.minIltraUve burden lar orwaniutionl ::.DC!ha1 lBme .won Li a.~y ~'~a11 

abuse prosr-m. ~gram" '-.defm'" In. /.opera~ both. specialized alco.~ i.~} .D\endc:d'~ . .' . 
-..·w ........ • 1%.11 II a peraon whi~ aaY' it provldea ':", uuJ/or drua ,buM ·program an~ ":~.p-~-":: .Jiisclolure 

and whJcb actuaUy providel alcobol or:. '.~' provldln8 other health Nl'Yic:n, we ~ ." which rec~\I4I~lIjilarinali~iWia:er 
~~J~~GI'\II.blutd.iagnoe¥.:treatmetlt. or .~~::thU u the ~e burden ~~~.all'i!.~,~.t,I2.U(!:)(.~~ 
..... ~::M;:~ntl~!'al for ,tn:atmt:nt. A ~ro~ ,ma~)~:pneral medi~l~~~. !A~h~. uod.O:. ~:~ 1; .:&;i'anati6ri 

olh.er·lel;Vu:etln .ddition to.r;'.~~ e.xJ.JUng rule ..... ;~ ,·.·f::, I·~. ,';. . .... \~ '. 1 .... _ -. 

'.~f~!i'i .lconoJ .ad.drug abuse lervices. for .,.z..:;;,.; •. ~ In.many.ilUtanc:e11t Is queationable·~'·.~:~l .. 
pie mental ~alth or ..,chWtric· :.-·",~wbether applicability ~o sener&! medical ,',' .. 

~1t.~;ti~~,,~~;,andM)'ettheleu be an ."""'bol ~ .. car. facilitiel addreuel the lA1ent.oC '~.'1n t't\I!,n""'li 

.:,. :-,w~iR.~i·,.,~{:s~i.l~d-:.~:r~~·:.:!I[·' ~J~::.~:~' ~'.~ lll. : ..... ~~ :-"';i.::.~::;;'~;':;~'~:': \ ' . . :-~~:'~:~~~~'.~:\.' .. »~ :;~:":~:~·:7··:·~·'~":.~· :'.::'.~: .... ,-: ':.: '.:" .. ~:~::.:.:::;::~.:::~:.~).:~:: .. ; .. 
.. \- ........... ~!t:';.i ~::-~ .. ".~ • ..: .. ~...... .~., . . . ..... . ..... , .;" ,"!- .' ., ••.• T ...... ~ .• - ,_~··I.·dJ 

.. ,..,.~_~~....... • ..... "'",c,-'. " ':". .':_ .. ' - "'. • ... J"":'I!- ••• 
"'''''''.!~.~ f-"~"~,'Ti' .. ~r' .... 'l:J.~ r-\ .• '~,~'<'",:'.' .... • .. A ... ·'. ::.,~ ~"l':.J .. ,. "~-'-!~~. ,-~,oq~_ 

~"··7.:~~"'''~''I 't ... ::~,\~';: •. I: •• .:=-: :.:,~ ... ~:.;..>,;' '. ';",. 7':f" r·... . ~. .:.~.;:~j ... ...:..-:; .. '.~ . .:.." :. ~ '.::"'~ ~:. 
I .\-.~.Jt . .f..'" ·~·(.,..I' .. I:1:? :t'":''' .• ~~ .... ' "'V'" ·'\·;ll'· .... ..:!;,,·~·...,."'" .. ·'·· .":-'~' ~ 

'~'!.~~ '~J'."" ~ ... :~" ...... ,.~ ..... :,.::,;,- '~r't.,~ "ll"" .. ~ .:. I" ~ • ~ " .. ,~. -.,': ... ."<: .... ~ 
..;_ ...... IIitiaiii.;.;..;_....:.~ .... .-::.:~ :::,,~.'~, .... ')If('o;S _ .. ,~~I'w't.:,~~ .... -:' """:_~',y .. "UI!')~.z'.~ .• <.. -",'" - --=V.1re. ~ .... ~. ;A • - .l'--. .. ... ,--. ~ ~'k" '''\.4 .. '~ • ...,....~~ ... ~ ~., 'I. •• ~ • 
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:i!OZ! -;", )"~' 
~}- ...... ,;"f""':J"~".,,,":'I''':' .• " •••• ', ........ to" J' ." • ' ...... , ••••••• ~ ••• ~~, •••••••• ~ •• ~~}:; 
~en,.y'.~..tN..e,:ar,~' efIaIe' '.',- r.:1~ .-coufident;atity prov'~DD1lmd that the- . 0 Information 10 ~ t:rlD:drml ~ or ) '.', .·i~' 
~rnlen_D.flImC:tiGc _iHctI is iederelly.,\j ret:Ofd of aoincbvidul patleat to ao -'-"" ;nve.tige1e a patient loT .. criJue appli~ '. ".~~: 
:t41Imted ;scie1B1'm~ by. ,,'llJlCQVued pi"08f8m:wnou Gaf"! ic " ';~ ,.- to any information obtained by1he ''\''>J.~,:~::::,_~' 
'1*be~8Dd ~ofu.1'8OOrd.a. .'\~ ledera.ll'S1Ipportf'd iA-eome way which ... J7I'081'8m for the purpose~~flsi! .. ',', .,' .. :,~, 
1'0rthe'8tataltl~prim!lryfum:tional - c'~c~~ott .... ,.'i"",·f'~r~·!e'"isl6r.:-'!!to· :~t'atml·:.orre!erralfortnatr:1r:: .. r' ',', ~.i 
tapacity of ll' ;~;._ ~ee~r, H,e • \' ::,~ p:'tlji,~':;' I.::..!.:d 2.1.:;i:,,). j~ not -' alcoho; ur drug abuse.:, - ,:', !: .' , • ,..." , ... 

. definition of" .. :...0001 ... ina •• or drug -, ~" aiforded confidentiality protections, ' Several commenters .trongly urged .,', 
~:abu.se prevention (unctioo" iDctudes .. :,:.;; Thua..wnere a FederaJ payment is made· the explicit inclusion of .aooJ-based .... , ··· ... ~l • 

~'~red actmtil!ll '\even wnn ' "I·":.,, .. to a program on behalf oran Individual 'education and preveiltion'jJroSrams in ',' ;", ~'t·.j~ . 
peri0rmed by L' ol"8ani.z.ation whole ,\1 patient and that program il not .... ': the applicabilily of the reiulations, ' ":", . 

. prUnary million it in the 6ejd DC law " ' .• : otherwise CederaUy ani.led undeT , School.baled education &ad prnention ': 
enCorcem~t9r ia unrelated to aJcohol or, . I 2.12(b), the I"eCOr'd of that individual' activities may rail wilhin the definition :. 
~I:~, :,"', •• ~ , .~."".,-", ., .. ,'~, will Dot be covered by the regulation.. ' of a program If they provide alcohol or 
:' The p:-opoa.ed regulalaoD. and the :~ .... Although ~e Department e~pecta them dNa abUie diag:nosia, tftatmenL or .: . 
F'mal Rule a' I 2.12 make the regulation. . to be rare, It would be poulb1e for auch 'rerelTal fer treatment and if the), hold 
applicable to 8Jl)' information about , inllances to occur. For example, if a' themselves our 8S .0 doing. That i. 
alcoho! and drug abuse patientl which Federal court places In Individual in a ' reflected Ul the FiDa Rule al 12.l2.{e)(l) 

" . . ~ . , 
:: . 

· ,it obtained by. federally a .. i.ted for·profit program that I. not certified with the inclullion oj ·'.c:.hool-ba~d 
, ',aJcoho! 0: 4rug abUie pt"O~am. A ,'.: :., under ~e Medicaf"! program, thet ill not programs" in the li.t of entitie. which ':.' '" 

program IS ~eIUled ,to be tbose penon I ...: luthonzed to conduct methadone .', . may come UDder the regulation .. -.:; ';;~,.'~' ;-i;<,"~·.:": 
· o,r legal en~ti~ whic:.h ~ld themaelvl!I . '. tre~tmen~ arid i. not otherw!.e fe,deraily An example of how diagnoslJ affects .! , 
· out a,8 P~V1d.ing, and whic:.h actually , • aUllted Ul any ~aMer proVIded In coverage ha. been omitted at ' : '::' ': :: : ~1:-::: 
'proVIde diagnoll&' treatment, or referral.' - I 2.,1~). ~ patient record of that , .' I 2.12(e)(3)(iiJ. It is omilled 'nol becau!e :': ;,.;'.L:..~ 

, fer lr1!atmect for ~bol ann/or drug, :' ' •• indlvld~al would no! be covered by, the ' . the example couJd never occur u."lde:- the. " ·",.t,~ 
abuse, Thul. tb,er:e 18 a ~,eDtal shill ;' ~Iati~n. even ~OU.8h the redera, ' Final Rule, bul because it ts very " : , ,.;' :. ' 

, toward determln~ applicablltly on the "court pald for the indIvidual 8 treatment. unJikely that a ".pecialiud" program, as .. : ";.,.;,. 
ba518 of the function. of the reco~eeper.. Comn:'ent. to the proposed ';lIe were program i. denned UDder thelle " .,,', ' 
and awar from making that declalon -~ perl1JaSlve thaI the type of asslslance regulationll, 'WouJd be treating a Pl!tiecl . '. ' 
based SOlely on the na~ and purpoae .hould not.a~ecl the .cope of records for a condition which i. Dot rei. teo 10 ':"\ . 
of the r:ecorda. 1 ':'"~' .':" • ' ••• :', , - ~', '. covered WIthin a cov~red program. alcohol or drug abulle lOch that the ': ..... ; •. 

. ' ·No aicoholllld ~ ,abule palienl, ': When the determlnahon of covered '. reference to a patienl's alcohol or drui ~: , 
,.~ =~~~h~~~~~~~:: or the' ~~~~'07::c~a~e!~ ~~~~~o;:i:I~~' ~use ~~ry roul~:t:a=a~~.to ~~", ~ ~;~; 
"ianction of the recordkeeper, are ' to view Federal allillanee from the e con on or w th el U ':'" ,:,,~::" 
:'covUed by theae regWatiora unle .. the ,perspective of each Individual record, re~~eredi ~B1much al ~ regu a ~ns.. ' 

diagno81S. treatment. or refelTal for •. \ However, when the delennlnation of on ~ an' JY ,0 pro~m~L_ s exa~p e I , 
'treatmeot with which the recordll are '... which records Ire covered is based on m~re UAe y 0 COwwlll WoIID proVI e ":' .. ,.,: 
coIUlected ia federally aNilled.. ," who 111 keeping the records, IS In the ' guidance and for tha: rea~,on haa been, ,: ' ~;:,' ":--s:' • 

-.,';' Severai comm~ters pointed out that '. ~,i propo.ed Ind FInal Rule. II Is consilltent taken out. , .,-;~:,'~~!.1:,~:,;,::~,.,I.~ ", .-t<}~.~. ~ :' t," 
_. the regulatory language of the ,,~ ... , with the approach to view Federal .. , Noiifying a Parent or Guardian of a ",~, ~ " .' • 

· rule on III lace applies the rule auistance from the program level., Minor's Application for T~atmenl' .:'.:. 
to information about alcobcl and dNg applying 10 aU alcohol and drug abuse " , '. • ~, , 
!JbuBe patients in federally U&ilted " patient recorda within the program. The ~posed'T".lle, at i 2.14,', .. '. ' 
nrTJ"<"" .. rn", the ,explanation of the. . ;,. Determining coverage baaed an ' reorg8ru~d and reVIled but, ~d not \. 

bility provilion at I '%..Ule)(Z) :.. Federal allistance to the program rather .ub',tanti~ely ameD~ the exu.t:uIg § 2.15 " 
_Ut'-oIbSl:lL'''~ the_othe~e fOrthright '.: thal'l to an individual ~resenls a dea,ltng WIth the .ub}ect of ~r ' ·i 

:aurtetcen! by all additional Ilandard, . '.'. change in policy from the CW'T'ent' patientl. Under boll; the exJ,lI~ ~ :','{ 
.ba.ed on the type of Federal aui.lance ,regulatiol\l under which the Department proPOIe~ rule., a mmor ~atient ~ .: •... -, ... ' .:_' 
IDIDg to tbe program. Le ... ome patient ".,' viewl a Federal payment made on " con,.e~t IS 8ene~all~ reqw.red pnor to, ~'. ., ::r'f 
records in a iederally assiated program .. behalf of an indiVidual I. luffici'!nt to . ," nO!J~ the Inln~r I ,parent or gu~n .' • 

'Would be covered and others would not, cover that Individual'. reeord, However of hIS or her apphca!ton far treattne!lt. ~, 
~o!e who cornme.,led on thla lIection . any dil8dvanlage In nol covering , , Thj~ i. ~e ~~n, tho~ witbont .".'. 
urged that coverage distinctioru under ' individual recordl in those rare cast'! noltficaticn IllS u:npos.lble 10 oblal!l 
the explanation in I %,12(e)(2) be ' , which may occur Is outweighed by the parental con5e~t In those cale. w~ere . : 
omitted becau.e they result In disparate advantages of consistency and Stale law requl1'l!s a parent, guardlar,. or 
treatmenl of pltienl recordl within an efficiency in m.nagement of the other person 10 con.ent to alcohol or 
alcohol and/or drug abul! program program a. I result of aU alcohol and drug abule. treatment Or.8 minor. . ... 
based on the type of Federal 81sislance drug abuse patient ~coi'ds in the While thiS iSllue was not raised in the , 
80in~ to the progro:n, Other commenters program being lubi~c~ to the lime prop,osed rule. th~ De?~rtmenl h.. ..,\~. '-.:'f 
a .. ened that blllling coverage on the .. confidentiality proVlllona. ' received sevefallnqulnM on It from the '»0. ' 

type of assistance IS !nconlillent with '~" The Final Rule Include. new material public since the propoaed rule WII ,~, ::' ':' ':-:. " 
'Ute clear meaninR of the applfcabflity . ': .. at § 2,12(e)(3) which brieny elCplains the pubJi5hed suggelting thaI in thole ' . I, ',. "~: 
.provi.IOD in Ihe propolled and Final : : type. of information to which the Slatel, whm! the parent' • .or guardian's '~ .... ' ..... -

, Rule. . " -'. '~ .. ~ ~_ 0': ..... ; .- .' .,. ,,~ ~ re.lriction. a~ applicable. depending on consenl i. needed for the minor', . .' ,. ':.~ • .:: r 
".The Final Rule revi.e. lM propolled '. whether a restriction i. on di5CJOSU~ or 'treatment. the program would be free to :-_.' " 
explanatory material al § 2.12(e)l2) to " on use: A reltriction on disclosure notify the parent or guardian of Ihe 

',' 

,.' 

Ihow L10! ell akohol and drug abuse ;,ppiie. to any information which would minor', appilcetlon for tl"utmeril 
patient recorc:k ~,thln B covered ' . identify II pll1lent 81 an alcohol or drug ," 'without constraint. Th.e DeplP1Jllen1 he! 
program are p1'l"llected by the abuser, T~ restrIctIon on ule of ' . conSIdered thil Il8ue and de~ 10 - : • 
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• -, .... ~~~'~..i.~lDike-no ~u'b'tanU~e oha·ngcs.fn th8":·~.;.?: .:.e requirementln 12..16 dealing with .' ":':"luPfx>rt among th~e"Wbo commente(r~;~t 

•

....... , ~=-+.·~c.6xllling $~li\lO ~ealiOli ~ith.minor' .. : .. ":Iecurily for "Tillen records. .' •.••.. on this provili(' .. for the r!.':ention cf the": ~ .• 
. : .. ~palients_~~ ~. :,~ •• :.~_.~ .:-':' t":"'-;·;·~~··''''·:': Se\'eral com.menlfrt predicted that .': existing elements oCwrillen con.ent on Y':.: 
:'f '.: .~':·,':":'~:Al(hil~ both the' current rule' and the· luch a requiremenl will poee an ground. that the presenllYlteal"is "!· .. ·~:I 
:' :'. uPIIQtYproPl' .j.;ule geoc.raUn;n.'· :':il r .. t\'r,·" .'J}" cu~.!.:crsome burden on ....... ","~ddng \. ~11 and tha!!~' '('m(':-:'~ " ....... 
':' f: ·.:;lU:::psrer, .L~ol\fication withoL:t the minor's . programs. perholps Ilintamount 10 ., ... " .. hlch be. :J maKe up \\: :.:J cor.~· :"1tare ... 

~ ...... :~ consent. they also pro\'ide kJr ao ~ . .., requiring malntenance of two syslems of .ufficiently detailed to Inure In ... ;r:a .. ': 
: -t::.: .• .: excepllon. Under Uti, exception IUch .. ;" i. file .. The- Final Rule h.1 adopted the .... opportunity for a p.tieDt to m.ke .n: ;',,'.t 
•• •• .... ·1 •••• notification would be. pennitte-d when. 1n - recommendation of those commenters to .. Informed conlent to-diiCIoae pl~nt '~:-;).:i; 

•• 

,"-.' 

... ', .. 
::: 

.... 

·-t. 

: .. ".;:. the program director·l·judgment. the ..... dro~ this requirem~nt, pri,!,~rily ~n the 'identiryins inform.tion. Othe,.. .. .' .' :~.:-i;~~ 
, ._ :. " Dlinor lackl the capacity to mue a .!. ... :., bUI' or the potentl.1 .ciminlltr.lIve and .. ·recommended·, Dlore aeneralized .. ; c.;ISl~ 
· ._00' . ,..tional decision on ·the illue of~. '. ". ..' ," recordkeeping probleml it POles in the· .• ' consent form. : :.... . .'" .... ~, '-.: "'I.'..::i:}~ 

-, ~ .notific;a(ion, the .iluation.pon ... a .:" >:;-;: .. varied ~eatmenl .eltinga to which thele ., The- Final'Rule ret.ina 811 element. , .~;' . 
. ,: _. iubatanliallhreal. to the phys~~1 ~eU.~".:" regula.hO~t IIT~ applicable. ; . '.:.' .. " .. ! .. pre\'iou.ly required for written consent. ':". 
:.;: being of the minor or any other person: " .. :. - .\\:ll1le. It Is d~s:rable 10 wIthhold .. ". ': .though in one iNt.nee it y,ill penni! s' .. ~.:" 
..... :' 'and:lhis threat may be alleviated by:· '.~;' .. ch~callnfonnallon Crom ~ny rete~rch. ~. more geoeral delcription of the requlrH :.;. 

_ • -,' "'. not ifying the parept o~ guardian. l1ndet ":', .8u~It.·or pro8.r~m e~aluatlo~ C~ctlon .~or " ~ormatlon. The fi"t· oC the requi~cl .• ,.:\ .:' 
:'~"': this provt$ion. the program director'll . ".; WhlCb that clinical Informallon IS not ,... element. of written'eonlent in both th,~ .:-~ 

_ •••... ; .. "Ited with· the aU,thQrity to ?~t~ne "',:,'. ab'6Iu\e~y eaeenti&I.1h.e Final ~ule da:el·.~ elOsting and ~~'ed rule (f2.a1 (e}t1Hf!r 
,,~"'i ;-..~: when the circums'-nces perrruttlD8' ' .. : .... : ;.nol .requlre recordkeepll18 practices .... ! •• kl for th~ n.al~ of the program wllich .~?.; 
..r d ~?""lJarental'notification arise. (n·.diacu55lng -: •. deSlgned to guarantee that outcome. The '1' to'make ihe.dl'closwi. The Finer Rule~;· 
· ; i:. ~ .·the Department'l philolophy ~bind thil. . Fillal Rule doel, of coune, implement " .• ::: will amena dil~ etem.eot by caUfna for :;I.~~ 

~' ...... ": provi'lon.·12..1~1(e} of the eJcisting rule. the ltatutory provisions which prohibits· .. ,1) Thi.spe'clfic-name of seneral :..:;:f·~"· 
!"':.:~.;. .llte&: '~It Itbi5'provisi~nl ~ bued upon-' -~ those w~o receive patient identifying' .,. :desi8iil\jo~'orUiitprogiain Qf perioc~. ~ 
.':-:":.' die theory ·that wHere ~ pertor'! il " ..... ~ -: .• lnIo~allon ror the PWl>O~ or re.e~rch.·" .::permitted (0 make Ute ·~clO'IirCt"." Tbli ~~ 

.:~ ~.: :~ ictulIUy .1 ~ll al legally Ylcapable of . . .udlts. or profl'Nnl evaluation from . change will permit i patient (o'Conaent l,,\". 
: .. ::r·· .ctir\8 in hiS own interelt. di.c:lOlurel lo _.' idenl~fying. di:ectlr or indirectly. aoy to.di~lo.wi f..:Qm I·c.legory'orr.cllitiei~' 
'''.~ " ... penon who i~ I~ally r.e,pon.ibl~ for, '.; ,.i~dIVldual pa~lenHn any report of such _ .. : ~r .. &pm ~:~~e:~~ed pro~:~OI' '~'(' 

';':" . :; bUn ma, be'made to the ext.eDI thaI the .' research .• u.dit.-o~ evalu.tio~ or .. -: . ':'exaDlple, ~ patient wllo ~.ee to .~".~r-'~~ 
. ".-, bett Interelll of the patieot clearly 10' :.' otherwille dl~lo8lng patient Identities in, .uthorize dilClolure'or all hia Dr bel" ~.~' .. 
. ... :.;. ' .. require.""·'.'· .. ' '-);" ~ ;. '. t . ,,-':'j '?:" '., ;:i any manner (aee U Z.52(b) and 2..~(dJ) .. , recorda witboutthe nec:ellity of . ..,.: .. ~.!;.~ : 
.:'.:: .... :::: While·nti. exception would nol ~i~ . ;Su~' ~ilclo~~ with'Patiel'" .. \ ~c:,cJG\p:retiog ~iI.ltiple~~t ~o~ ~~~~~~:'~ 
'. -::~~l." ~.p.rtnllli oolificatio!, With?I.!~·~n'~!nI.;: ... 7c.aD..eat.; ~i!i.:: ... ;/.,;\ i. ':";'~': .... (' ... ;~i~ • .::.~).~~Y.l.d~.lly.4e.I!lnI~ t!,cb ~'l!!'" . 
:, ;-: •. ~ ~.wher.ever the program.director r~la ,1..15 "." '. " ,,' :.' .: '" .. ~:....: '':I-:'~ •• :~·' •• I • ..;·.:.,-:.:,~ a .• ingl."?>Uenl. farm ~ ~~.101·"· 
: .r ... :", ~ippt'Opriete. the Depam:iulnt bi:Heive,II!. ~::)!o.l,oe.Ip.l!ir.tl*!ntf ...... _ .. ;. ;::: : ;.; ..... ,t.,. !.~ 10 dilclo.,ure·~ .lIprogMl~i.ln wtijql~ '1 
~".'::': ;. dou provide the progre.::n d,irector ~ ~!'~ > Uk~ the ptOPose'cf~I~, the Fin9.l Rule ;~.: 'l tJui p •. tie~t. hU l>een:~~lleg"u •. ~ .~~1!~~:1 
~;'~.~.~ .i~rl.Can.1 dillc:reli~a.nd doel,.~.:'.'~~· .. .'.1 t 2.Z2 ~uire8 that notice be given IO~ ·.:al~pl.o~Ar:ua .. ~~.ti~Ilf.~. !II ... ~!l:i1 
~; t~.- ~ :,!UeQ.tal noU~c::ation ~ !.be ,".0.11. ~ : .. ~ . .,"f.".~ ::;patiMall.~ji'. F.rderal~w a"d.~ .. :t<:~' '~ .... o.:!: patient "1 ~~ltpe. 6CS?J:ltof ~.~,!~ 
..... ::: ~ou' cuel ~ere ~~ ~s! ". ,:.-.; .. regulations protect the coiUid.enti.lity of . ::be~.conee.f!' to d!1cl0l~ ~y..permlt>1Diii':'l·oi 
..... _: ... Inte~'I! of.lhe'p~tient de'arly 1O~'~:r': ;: .. ;.Icoholarid drug a~Ule p~l~ent record .. :. ·di.cr~~ure ~ aU p~~ 'oca'~~~ 
. : . require .. A~cord1n8ly, the Depa~en~ .. . The relponDe to WI proY'lSlon in the " • lpeclfied oty, from aU 'P~&rama ,,,~tfu~ 

· . _. t;1I dele~~ed not, t9 make any , .' ' .: : .. ; propo!ed ruI~ reflect. atrong aupp0rt for .~perated by ~ n&n:t~ O?~tiOc..M ...... ~., 
00 •• " lub!lanllVe changes 111 the manner tn .:. ; . nOllfYlng patlenll of confidentiality' .. ' now. the patient mi.gbtJIJl\iL~~~ 

:- :-__ ~.;~ . which the 'elOsting role handles the ill,ue _~prOteciions. although many Itrelted that dild~lure from.a lingle D~l.~g 
· ....... :: .of parental notification. How~ver, - .: ~.: ~·th~ notice ,hould be limplified in order .,CIti WI connection.. the.De~.L~~ • 

proposed, 2..14 h81 been l'eY'llled to . :_'.'; "10 be Uleful r.ther than confuling to the . interprel. the exlDting wrlt~ell ~~ 
[';.: ;.t> cllrify that DO cha.age tn me~~JiI .. :..r::·~.patienL Some of ~Ole ~bo.· ., .•.. · . .' •• IC~:; .', ~~clwrelU~tr·.~,pezml~ ~~.nt_~:.m ~ 
~." :.' Intended r~m the C\Z!Tent·~e..~:· .. ;:"::·'::= .:" retommended eSluutaaoptioD of •. :.,~~,.: .. III-!. Q.w"eiO Wlorm&!i~"h.[~m .~.~ •. 
-:. '~ •. ': .!.: f'\naUy,.1I Iho~d be noted 1hilt.thia i.. ?f ;'notice previllon did 10 on groundl that .. prog::am. in one.conse~~·form by UI~w L 

" .,_. -:. ftlle in no way-compels a program 10 . _ ~' .• the notice u proPOled il loo.complex.. .... lpeclJ1cally.eech.C![.~ p~If,O.~~ 
:"".J 3''''~. provide DeNicel to "lnnmor.wlthoUt .:., ...... :·;.Therefore, in 1'etponae 10 many who .. :': .:. Ute r~nn.), · ... i~':"/o:~::"t~.;"\.l~I; .. -! ,.., .. ,..;;:,.l .. '.p' 

'. : .•. [i-': parental conaen\.. ::" ;."0;; .... :.-~~ :::;;:,~? :'~:;. iupported the notice provillon and thOle ' ~ ~.hange generahzeI. ~.e co~ae~~.J 
.., • , .' '. . :,,' .... . : : ......... ~.. -:' .t.; :' .. ' '~":'who oppo •• ~ It ongroundl that it il too. fOnD WIth relpectt~ oaly \)fte elemao.t~ 
_':~ .", -:: s;r:,"~n1 Cif{" ... !J.""(' :;':"!'..~ij1r;"~:, ."",ple .. tlni Flu.l Rul •• ubi'antially ',~:", wilboU1 d....mi'h!aI lb., PO\.Dtia1.I .. ,; 
: .... ~ .• :'" mini!!?, r~ ~~ . .s~"~; .!""-\=r!.~~~~~:~ ~vi," the e1emwtawhich"'mull be ' :- .. ::.:: patient'l InI.kIDg ... 1t ~orme~.&OnMCrt ~~ .. 

. · .. i '.. · .... ne CWTenl N.lellfOverriirig'I'eHardl~~-tncluded tD.tbe written'lJotice to each:· ::.,:;.:diacl~.e.JNtiimt ldeo~~ iJlform.u~ 
· : ' ~.~ ...... UodIL or evaluation fun ttrtm I' by !:·;~:::yp~t~~nt ~~ii·8.¥.ordingly.rewrite!l the ":i-.r:~ .. :,~ pet/eM ~ In:pQ.akioo to"bli:tn!ot:'al_·. . 

'7" ~~.:.::.: 10 !ha t Clnancial and adm1niatratlve~!r!~'lfdti~ fequlremen L :.,: . ;~. "i·;!.".- .... ; :.~:S:":' :or abe is willing to-be~f}~ti ~ 
T4"·_· . \.....; ........ 0th ~.~(I'!!" .,,~··t-·.-·· .. ~!...., .. , ..... ·'··.-,·d··t d.. .......... ..-, ..... 4f .... fI.,Lt/:.,....,.a... • 

• :.,:.;::: ~i ~tte~ can va revleWf:'.! WI. o .. ut · .:.:r.. .. :t··:i;;;;iJf.Wrltten c;n~tlt .:~ fr;·· ""i1~~": !.,., !1"'.Ole '-:\~(:-"'\ y..~~~!:< ... ~.. . 
,: :" '. ,. diaclOltng cllnJcal tnform.eUon and"' ". :";!'"~.~ -. ". ,'.;. ". .' ".:: ":':' ~ i,,;;~:::.,~~ Wlthll~~~~nt;wriUIft- .. . 

~,.:. pemmenlalagency II f z.s:3.f\8te~th.t·.~mp\e notice wl\lch .. program D'lay.·~ .. :\ .. o(an}o-prosr~ ~idr~'m'.ahe It'., . , 
· -;::;';i ,~. ~r:D.I IhouJd aria'we ·their n:earda ~fiaopt ~l. ita bption'ln MfLllment of the· ::~~..pr.vio\lSJy ~"~ I;Rdfrom~I' " .' . 
: .~~ without dilcloling 'pati~t Itlen.utytng 1 ~~.~e propOled I'llle retains the. ':;-; '.~: :.;.Clin . .eol&, Ul~.~ .R~.,1l.J.31{7 fA . 

. ; .. -.f. <.1Alonnation except.where oeoc~8S~ for J;;' re.qulrelflenll '? • ~1 of the exillling ... : .. ,,: .. : ~~er1l to ~~~ .. lb. ~blllt?~~ 
". ~:=~..:;..Idlt yerUication.'~~e·pPopo~~ :~gulatlo~ for.Wt'lII~O con.sent to ,:\:,..;,.;: .. ; .f'e1rUt8U6~ ~ili.~~}Li!ii8'?Je i_~~m 

• · ..-':':':f ·.tran.rQMtled thll hortatory Provil~. f?r' .;.dI5~Olure of Informltlion .... hich would', j' ,~·language·cii th~~e~o ex'pTUI~~ 
. ;:."~~'.' ulntenallCle of finandll/a'dmlnlstraliV'(- Identify an jn~villual III ao alcohol or~.·~:.j.~e ide •. thih·~"1! !GaY-poOt ¥,~ 
· ,~\.;,;. recotol aput from clinical reeords lnto . ' .d.NS abuler. Then: was a great deal or .' mllde on the bur. $I.a ~t!en oontecl • 
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dO;"Dot ~~~~~ ~U'~uired ." Patient Consent to Unreslricted .. ! . .- ·The Final Rule deletes ~e proposed ~::'": .. '.~ri:' 
..• C:ie.IUtfllum. c:ompLance with paragrapb •. CommunicouQII' for the Purpose of :~ verification ~Quiremenf in response to . ,: 

1..z.:u..The~ w .. no intention I:l .: Criminal !usl.'cc ::r.!cm Referrois .. ' , .. ,\. comments from several soUrces .Ih.: ";.e •. n.; 
:dz:af\JLnsz the PI'('. oled r-::e to es la b!.i s~ a" Most of iliose '\\o'ho ct!mmenled Oil the' :; .uch a ~quirement i. Wlileceasal}'. \\iD. . .... 

• • 00 cWrere:zt oz: mono It:rinsenl .t8lldard oJ.l:: revision of 12.35 aenerally lupported . cause delay, and could possibly impede 
. o',1ban cutTCQlIy exi.tI prohibiting . :0 .' the proposed changes. However. two . emergency trealmen!.ln view. of tho.e .•.. 
. dXsc10sures without a conforming .' . "i State coINDentert encoUfaled relention .. commenl •• nd our Inlere.t in ellina the '. ' 

.. writtel1 COIIIeat. Secaue lblt wa. . .::. - of language in the exI.ling regulations .burden of compliance where posaible. ,: . 
. -'--..I od b th F' I Rul ruth li·tJ -'tI .: t t the Fin.l Rule doe. not reqwre _ .. ,., " ."" .' .~. 
'-~ertto y tolne,· e Ula e .. w exp Q y penw I plwen a verification of the "medical pel'lonnel" :,~ 
. not permit disclo.ares 00 the basis , consent 10 "Wll'Htricted " I 0 

el. Writret:J CODlenl wbicb.:oocm ita face .. CXlmmunica tiona. .. Otherwile, tho.e .talu. of the recipient of information in • 
.zmaDtiaUy (ails 10 cOnform to any of . commentel'lllY: ~e re~si~o will act at the face 0(. medical emergency.' .. .. 

_. the requirement. let forth in pa..ragrapb I ~etemnt 10 cnnuna'lulhce system However, the atatule permits _. 
-(a) atthla .eetion .•. " rererra Is. . . disclosures only 10 medical pet30nnel to 
_. .. . Both the proposed and FUlal Rule omIt meet a medical emergency and" .. 
:. Expreu Ccm$ent tD RediscJO$u~' .. moat limifoationl on disclolures to which eliminltioll of the verification ~.': . , .. ".: . 
:Per:mituJd.;;i-...... ':_., • :~. : .. ~., .. " 0:. ~, I patient may cozaenL The aiteria (0t.. . requirement doel not m aD)' way' . : ". ".~.:: 
~J.~ '".. • .~. '.: ••• '. ...:: ". permitting relent of infonnation with' expand u~on the catesory of perlon. to : 
.. Botb the eXi'~g a~d proposed rul~. : patielll eonlent Wider the Final Rule are: . whom I dilclolW'e may be made 10 znee~ 
~ tit ... U% pro~bl~ redisclosure by I .,. (1) A valid eonseat under I 2.31 and (2) ..• medical emersency. Neither does , ' .. 

"-:perIIIZt"Wbo ~yeslnIormatkm from .. : ' I determination thlt the inIonnatioll elimination of the verlJication ..... ~. :::" !: 
'';'patiml records pu:nuant 10 the written " M. disclosed il lleCUMI}' to carry out the ... requiremellt affect the provision ill th~ ~"..,; ... \ 
·, .• amamtof the patient and wbo has been 0 purpo.e for which the eonaellt WII given Final Rule at 1 %'sl{c) that a program ..... _ .•.. 
-'i:Jotified that the infonnatiolJ i.J protec1ed (§ 2.13(a)). Although .pecial Nle. for .. document in the pltient'. recorda uy : 0 ' 

::by:~ rule. precluding redilclosU1'e di.c1o.U1e. ill connection with criminal . disclo.ure which t. mlde in the face of a 
,:ec1:II!'pt.a. pennttted by thole Federal ; .;. justice 'Yltel'll refen-ala were retained, medical emergency. ": ..... . 0': 
":~~wever, lh,e statement of the . :':"lhey d~ not n:strict "h~w .. much ~nd A"~'rnent of ~~;d, iu;b' .... : :~. 
·:.~tion on red"clOSU1e at 1%.32. '-'.- what kind of information a patient may. . .. .. ...... 
«oesaot make ..... ident the ~artmenl'.· 'cocsent 10 hue disclosed under' 2.31. . The proposed regulations a\ § 2.52 .. ,'_ 
· .. that it i.J poaaible lor a . , Section 2..31(a)(5) place. IlO re.tricuon. . modified and .t:rearnlined existing.. ";, .. ,." 

"Jr. .... -.ilJiUiJI!I:U, at the lame time conae:nt 10 . :'~. ·on bow much or whal Ir..illd of . provision. in II UZ and 2.53 govtmina. . . :..~. 
,..:a:i._ure l.I to contenllo . :~"'.;---:' ""informalion I patient may conscnt to di.clo.ure. tbr scientiIic relearch. 11le . .. . 

oIf:i.:.;'I~_:k>I~UJl Ic.cordance with the .. :.<, bave ditclosed. ThaI aectioa simply p:-oposal clarified that the determination .. 
h~AI rul.ea The Fintl Rule rewords .. requires that ellch wrillen consent . of whether an individual is qualified 10 .... 

I!·.tal~m.,.nl· of prohibition on .. : ..• describe bow much and what kind of conduct .cieoUfic ~.earch would be left .~. 
aiiclCISU,a! and add. the phrue abown" o.:~formalion the patient consents to have to the program d.i.rect~r, ~nd required;. ~,!.: r.:·:- .:. 

· quotet'beiow.w the -.cQnd lenteooe':l .. ~sel",ed. A patient may ~MeDt ~ :.-.: .that IUcb quaUfied ~el bave.~ .. ~.~, ,.'. 
.... fall ' .. .: • ...:~ •. ':........ ..•.. ." .,' disclosun of any lnIormation .. ,. re.earth protoCQI which Ulc1udes· . - .. 

r. ~~ '.: ?wa:.~:-.:;.:.. ..:. .;) _,>, .;.,:._: "~' !·conceming hil or her participation In a . a.feguardl ror .toring patienl1dentifym.g .'. 
r~ ... "l1Ie-Federal Nletl'fOhibil yeN from m~ prograzn. In the cue of a conlent for the 'Wonnation and prohibita redi.clolures. . 
~ ..,.farfher dilClc:,'~ o!~ Wormltion :. ., P\IJllOIe of a criminallusti~ Iysl~ :.' .except II allowed by thele regulations. . . 
~~fu.".her ~~ 18 exprnsly - :·,-·refelT8l. consent to cli.close "Iny" . ~ .The Final Rule add. an additional .... , 
~~!~ by~ .• ,~~ ~I of \b~ .' .: -!~ormation concem.in8 my participation ~oodition: The program director ml~t .~ . 
~~:~ to whom II Pf!M&1nI or ~ a:thel'Wlte . ". IJJ the 1'rogt'Bm" punuBnt to I z,,:l1(e}(5) enlure that a writtUl .tlltement i. . .', ~. 
:::;~_~~!-~~,~ ParI ~: ':.'." ." '.' ,: 'Would p~rmit ~stricted .. . ". . fumi.hed by the reaelrchu th~tlhe : .. '. 
!\:r~ pu.rposeOt the added 'phrase it 10 :eommunJC:ation. from the program ~o :.' relearch protocol ba. been reViewed by 
'·;~Ied8e.tbst rediecloau.re of . :,' .:.: 'appropriate peno~ wtthIn the c::rimUl81 an independent group of three or mo~ 
:: ' Inon may be e.xpreul rmitted: Justice .ystem to th! ~me extent .. . Individuall who found that the rightl of 
.. ;~ .. patient"'writtell con.:nito· ; 0 permitted by the eXJstlng rule.. patient. would bladequlltely protected 
::'Ciiid.oau.re Fl' ~ .. The~fore. the Final Rule doel nOland that the potential benefit. of the . 

,:-', . t t 'd·~e"amp ~ p~tient may 'Iubstantively alter t 2.35 a. proposed. re.earth outweigh Iny potential ridu to 
~ ~~=.o lose pel n .. (paragraph Ie) ha. been reworded (or patient confidentiality poled b~' the 
1·. lion to an.emp o~ agency clarity.) :, •..• : . ch.clo.UTe of recordl. 
; . _at the ~ time penNtthe. . '.. . . . ....... . . 1_..1 b 

· emp)ayment agency to redi.clo.e this Subpart D-Discla.ures. Without lnl. revt.lon w •• promp -:u y 
• iafmmatio t t ti I I th' PatieDt'. Coa.ent .... comment from both the public and 

• n 0 po en a ~p oyers, UK .. '. private lectors that ~view of the _ 
· nnrking tumtcelSary 8ddition~ consem EiJrn,mo/lon of the R.eqU/l·emen. to ~search protocol for the purpose of . . .. : 
.,ram. for ~ac:J08u..res lei ~Vldual .... 'Verify MedlCIJJ Pef30nneJ Sl.IJtw enluring the protection of bwn.1l •. , -: .. ~ : . ':'~ 
' . .empioyers. ~1l1l1ar!y. a ~tie.cl m.e.y :'-"'The proposed re-gulltlons at 12.51 . .ubjec~ participating in the.reaurch (i.e . ..:..:,; 
.~.~ to diedoM pertietlt information implemellt the .tlMory provilion which U.iI·cllle. the patieDta wb<we records ~ .. "'_0";_:: 
.:-10'4D.iDaa:ran~ ~mpaDY Cer the ., ,. '. ;'permita a di.c!o.ure '"to medical .. ' . , propoted for uae In reeellrch) is .:- :-:~ ... ~ <:t 
•.. JJDlPUII:" of,claumng ben~lI., Ga at the' '~onne' to the ex.tent neeeuer)' to ,.. lmperatlve prior 10 'Permitting dilclOlure .. 
.., ~M17 time conaent to redilclolLure by 1. meet a bona fide medical emergency." . of patient identifying information for the 
· lh,,".~u.ran~ company to another , The proposed rule added a requirement . conduct of Icientiflc re.earcil. The 

arganu:atson or company for the purpose not contained in the e:w.iating 12.51 that '~qul~ment ·that reae8~he~ .Iate in 
~.admi.nillerjn8 tbe contract under the program make a reasonable effort to writlOg that the protocol haa been '.' .. 

'ic:D beTle!it. are c1alT':)~d by or on ~nfy iliat the recipient of the reviewed for the protection of human . , . , 
'. ~C Lb.e patienL , • _.'.. infotmation I. indeed m~i.cal pe~onnel. IlJbi~t. will provide an ~dditio~ point. 
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t.~~."lry:·:;,'· Federal ~ter '.VoL ~ . No.' 110 "Tu~day: June 9. '1981 I !lutes aiUfKe~l.iJtioii9· .:':' . ('21801' ~: 
-:"_" -: ...... ;.. ""'-~.: ...... -~ .. ,! .. '\ .' .... i.t.. .'" ... t ... ., \.. ... -.~." '. " ..... '... ,' ........ ,'. ,,' :. 

. :of ~ for u.e p.:r.~I" ~~tM in ·:-.ag';nci~ sPt-c.if.c:aUy. if. prh'ale • .::L.. prol.:·~mM Iltd inIomlatlon wh:,!. 's c.[ a 
~:.~:aere~ . be.1her L. reie.aSL . eluent :.orgaOl:aL'::l,Fo\:des : ... -. ...nciai .. ./ ';0, ncmubjeclive licllure.but it does .. 01 '" ". 
;'1' .. 1 ideuLiI~ina ~ •. .xmation lor rclurcb u •. : •• N~laDCe to a pc-Ogram. il a tlurd parly . protect thai infonDation from court . ,-, .' ' . 
. ' ''Purpose;. :.: "·'~·~.T;";!';';i.;!:~;: ". (:.: '.;'~;., 'pa)'el'col\'erins patients in the PI'O!Vam.: erderiatbe face of ~'u~threan~ •. ' ': . 
.. :. Re5ean:.be13 who receive support froIri or ia a peer review Organization ..• ... " a tbird party or ill CODfIec:tiOft with an ". ,I 
:-~.lhe Depa.r~ &ad ,maD.Y other F~er&l .. pecionning'a utili.z.atian or quality -. : ~ '. inwestigatioe or p~tion of an :~ ~!~ .. ~.-:'. 
l'\,as:encies ~ required UDder regWatioaa : control revieW'. dae FiDaI Rule permit. . 'extremel, ienoulC:ri~:' ".:.: - .. ::-:: . I: .....• 

:-:" r.~for the prolec.t:ion of b~ s.ubjecta to· .' the private 'organization to. have acce" .' 8ecaule the emUng regulationl leem .. ' 
.'." .:J GIllam review ot their plolocol from as{ . to patient identifying information for'the . to bedellins uniformly wUh two related .. 
'.~~; ~·~nstilutionall'l!\,~~ b~ [IRB~ M Su~ '. purpose of participatU\8 in ludit and .' but not Mcesuril!'.ldentical types or . . ~ 'l 

. " bOards ~nerally are let up by the :. '._'. evah&atioa activities to the same extent lnfonnation. La.. "obtective" data and .... ; . . .< Institulion employing the researcher..~: ""'lU\C under !he same coaditions 81 a '.: :'-coaununicationa b7. patient to' .-' .' . i: 
.; .. ,~ Regulationl require tha~ IRB6 be .' .... 8ove~ntala8ency. .' . . .... peraoMel of the program." the Final 
. ~.:- composed or persons Wlth profes.alonal A~' 'and' E'-; . . "M d' . Rule drops thole te~ in favor of the .• 
--!~::.' competence lo review research. 411 well . UUJ!. lfWu~l{oll 0, e ICQf'8 Qr ._ '.term "confideAtial iora,munlt:alions,-. . 
.: ;., ~ persona ,-!ho Can Judge lenaiti.Vity l:o. •. ~ ~edJ(?Old ~rart1s.. .;:.t.: ..' " .~ ., )e.rm in u.se aiDee .1915.Tn ~xlltiftg" ::'f7~~: 
.-:;-:-; ~m:Duns1y attitudes and eth!cal_-Y :.~: .• ' •. '.:~ In relponte to lpecific questions ..... I %.8)-t. ~'Coldide'ntial cpmawnication .... · 
: ~.:;'·eonc:erns. Documentation .of review and : :which h/!ve come to the Dt!ilartment'. ..' are tbe esaeoce of thOle matten)o be .::', .': .; 
~~~~,appro\'al by an IRE OT by another group "',attention and in recognition of the '.: .afforded proteelioa and ~.I readily,:-,/;.: 

.:. or at least three Individuals, .. .:.··.~:':(A: ':'". continued importance of the in~egrity of . ,. identified al -:-objective".aati..:(.:- T."·' /:-: .. : 
!',~appropri~te1y constituted lO,make '--=.) (:"'''' the Medicare .nd Medicaid programs to. ·Fwthermore..4NDle.ctioo Df"confidential . 

'J' 'judgementa on iuuel -concerning the '~'-':-' the delwery of alcohol and drug abus& eomlRtlDicationJ:' is more relevallt to . \ .. ~.:. 
~ :, protectron or huma.n subi~. would ., "~Ierri:::e&. \he Final Rul~in~~ ~ fte1. maintaining patient tru11 i.a a program· ~ .... . 1. I 

. · ...... lIIeel the new ~u'ement Ul § 2.SZ{a}(3). : paragraph fetiD 12..$3 wiuch dlrifies ., ...• than il prolldion of"colN1MUlicationl" ~: ~'i 
:~"" A~dii ~~d EvaJu;ijo~ Ac'!ivilies b," .:_". the audil ~d ev~lu~tiOft pro\"isi~ns . .as . by a patieat to pe~nel of the:· ,: .. ':-\,." ..:.~ 
-I.:: NVRgoverr:mental Etttities . ' ,,: ' they pe.rtlLn lo Medicare Of' ~~Icaid. program." II lanu whIch doe, not .. :, ,. .! 

'':':''. ,'. • \ •• :.' ••••• 7" '. ; _~' SpeCIfH:.ally, the new paragraph distinguish between the inDocuous and ! 
'::' ..... '. 'I'hI: ~~ ~abom .~ ~ 1-53 ...... dari~tes ~Mt the audit a~ evaluation , tbe bigbly aeDlitive commu.aication. .:0.'.: . t 

; .. ':". SImplify and "Ior:en the .~VIS1OfUl on .~. ftmclton IftC~. Hlvestigatkm faT the - ~ . Most'COmUletltl in oppoaitioo to ,." . . \' 
~~ .a~~lt and evaluation actiV1ti~ and .:.:. pu.rpoee or ad~illi5trative enforcement ", relaxing the court order liDtitationl 011 : ~ .. ' . 

.. dlVlde tb~ ~to two C8Legones: .(11. '. - . of any ~edy Imposed by law by any confiden.lial CDmmunications said tilal." . \ 
.... Tho~ actiyihes ~8t do oot reqUl1"e ", Federal. Stale. or !ocaiagency which the potential for court,ordered ...... , ".': . 

: copy~ Of' rein oval of ~at.w:nl r:ecords. .,' haa relponaiOility for oversight or the dilclosure of confidential • ,'. , .... ..,. ~', ~ '.1 
;.. and (2~ those ~al reqw.re copying or.... ", Medica~ or Medicaid progJ'ml. The . " ... commurucaUofts will compromise the .~ ~'. 

~l9OYaldo! patient recorda. 'rhe ..:.~ .. ~'.~: ~oew p8ra~ makes expUcitlbal the· ". thenpeunc environmeRt. INlY deter '. ;' •. 
pose ~ pl!fTtIiu governn;enuu .~'~aJ;:&erm "program" inclwdn employees of. ~'lOmealc:obot' and druS .butera from .. ,.f .. 

'" , to condUCI audit and ': . 'or providera of Wledical services UDder I' Ire tm t. a d wiU ,..{ .. ~ \',. ... . 
• ; _.evaluaUOIl.ctl\·itiea in both categoriea ... ~ an a\eohol or .... ~-- abuse ............ m. ., . ~nr ~nngti' a h~chn man L_ " ... d· I ....... :.·· '"J.n ddJ.tioo. U' 101 "" "'lS y'-"'- 1fl orma on W I Y ~ rea 10 .. 1 '. 
: ; a . ~o COPYll18 or 11!mO\'a. .~ .. FinaUy. it da.rifie. that II peer review,.; misinterpreted or abused. : -:-.',;"(' ..• :';.:~.:' . 
'J., ~ recorda a ..I~'~~ ~ program .>: r: organization lint)' commanicate patient ,While freedom to be absofulety :"'<'. : 

" clDr ma~"'~l'r:edo.e ~I othele~ r th:' .~. ides:alifyiD! isformation for the purpoae: candid in communicatina with Jln" ;'".~ ". _P1:'>o_··peraooa are qua w peraoe.n or e r edi tdedi Id wii .. - .... 
• ~ of d ting udi and .. ' .... 0 a M ~ or ca a I?! . -.: 'alcohol or drug abaN program may have' \ 
" i . eon, uc Tha I.. .. _ , .... _. '.evaluation to the ag~ncy relponslble far. . the"'''eutic beoefit. and' 1JU""be ao .~.. . 

eva uation acllVlue&. ere IS no .. '. i~ r ........ M di M-....II·d.·""9" . J. • • '., •• I 
. " 100 f . aJ tf·· • .. overa IS"I O.-wa e care or C'\I cal., Incentive ID treatment-It u lhe pOlltion : ,'. 
Pto·rop~ ornongodl~menl1 ~ t!~~ "'3 , .. """'O"'n:I.being evaluated or audited.· ':""'ofthe' Depattm. enl tharthos'e therapeutic' ' 

~orm an,. au lor eva uatioo __ Y·-O·7' .. "... ., . .. . . . . 
"'c aetMty if Copying oi removal of recordl Subpart E-C.omt 0rdItn AuthoriziDz .. : bene~1.i Cil4MOI lake p~den.ce over . 

il tn~ .... .-u~'·;".~·I .. . ,', .... ~ . Diad..ww aDd u.. .. J." ~ ,.: ; : •• ,., ~', ··'twOQI'C\H1lMancel which .,en~ cour1· .. 
::~{I. .. ln ~e to the proposed ~e'the . '.~'. ..... ." ., ,.... '. .... " .ordered disclosure of confidential' .: 
S.Depel"tlMlftlf'ea'!wed comment thai th~ . Courl~redDisd~.ol .. .. :. '.: ....... comnllDicaUana. -..... ~· •. ~,L· '':'- .• ..,...;0.-, 

party paY'!" lhouki be permlHed 10 ..... Co.nfiden~~ C;om..mum.CDtJoN :\ .' '. ::' . T'ae firat of ~e.e " a clrcums lance m' . 
,copy or retn<W'e reeot"da conlainmg • ',. 'I'be Ulltin8 regw.jattOAl at 12.631H1'111 which Ibe ~Kent poses a threat 10 8Cy .' 
.pallen\ ldentity;"! inlcmnatioo .. if! : -'. a court order \owobjectJ~'e" dala and·' third party. Exiet.inS ~l" do not permit 
'~lr!d bJ go v emme.ntJI I e~ie-I tMt . proftiblt court-ordeted diacloeure 0& ., . 'a cow110 ~u dladosure or any ... 

, .• :finaACe or regulate alcohol or drug - . "commUDicatioAi by a patient to '.. communicallon by. patient to a. . 
. abuse progranu. '. ..... penoanel of the ~grlm." The p~m: Cor .exampie. thaI Ihe patlen.! II . ~ 
:. . Re~ thaI pcival8 .,.'~ .,.. .propoied regul~U.on. delete the' .. ' ' ... ~bU.il,:,& a ch'~ or bu expressed In .' , 
{'. orgaNzattoaa. like BOVernJN!fttal .:,.' proviaion restrictmg a court order 10 - .• ' Il'ltenttOll to kill or .erlOtlllir harm • .' I. • . 

. : ~eac:..u.. UlIII! I ltake Yo the fla anc.ia.l objedi ve dala a "d ;>fee Alding M ol"der . ,.' anothef ~ The ba.iancl between ..': '~,',. 
IDd ~IICint.egrity.ol trulme-.'11 from read}.ing'\;ommlmlcationa by II "". patient confidentianty-and an !xistlrtg·. .:t- . 

• Pf'OgrIIlU ~ng O1lt 0( 1h.e~ fmBOCD.g of pallent t.o..JIersonneJ of the program.- '. Ihreat posed by the patienllo life or o! 
... aicohol aDd drug ~btae p~. "J :::-- De6etioO gf'5at provision provoked. . lerioUi bodily Kljury La an~r person 
.r directl}', OtI\ of poecr review. '.. . .. :'" considerable dilcuaion and concern Of\ . must be weighted in r~vor olperrrlltting 
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·.~i·::"neCeuary 1. ::onnection with":,;;;" ~:;,' : . .:: tl z..31 •. _··F:~ ~,.~ .• ~... ... • . .:: •. ' tile nature of thOle' crimea far which a : 
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.' . ::.erious hOC:!y Injury. The Department c a no~c.riminal'proceeding but with ~ ,; dropped the lerm "extreJDeIJ aerioUl" ... 
': ';~ket the position that It Is con.illent -,~.aame!ormalily a. i. required by the :. : crime in favor of . .,Dore tpeciIic ',' ".~: , 
.:'; With the intent of Congiesi and in lbe··, proPOled ruJe for a consent by the '.:', functional definition of. Clime whicb ':.' . 
' .. : ,beat inh!re.t olllie Nation 10 permit the . patient t~ u.e his or her name in an'· ,'. ~C8u.e. or directiy threa.aalon or life' . 

:· .. exercise of di.Q'f!tion by a court. within'" application for an order. ~erefore.. the 'or aerioul bodily iDjury.":waiJe the . ~ _.'. 
· " .. the context of th~ confidentiality law .. ' .Fma~ Rule at I 2.64(c) reqUlrea thllt any proposed rule purported tore\ain the' ... : . : .:~: 

. and regWll·:Qns. (0 determine wbtlther to be~nn~ be held I.n &~ch a way a~ I~ '.. ellisru-.g Itandard. COmIDeut. received '. . ;:;: 
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...... ~ CD./tll«::iOIl with a 'Cout1 Order ....' .",Jor whom the court determlited good.. . iJ:i drug abuae treatment are vulnerable' . 
, ',.i' •• ", ~ ....... - •. i" .• ' . .".. ..... . .• 1 ". cause" exillI without tum1nR all or a . .. .' . ". 

· .. ?'~: Cqurttl aulhorWng di.do.ute ror :" .l.~~ pan or. patient'. treatmenfrecord lrilo ' . ,.to a tb8J'8e of .ale of ~t dNg~, m~ny .. _j","~'"", 
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':" I", -quality of the consent by requlnng that lnveatigallon or prolecution of known to the coW't. ': t':-'-
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. ~~ o.f.lhe amendment: ,': "\' . ; ... ~: ~ ,: . have a~ ~ua.l effect O!'I,the.ec:ooomy.or PAnENT RECORDS .'. ". :,: '-: ~ 
': .' I ~~uglt the D.eW law ei.c.eptJ rep orb $100 EnlllJ.on ot".nwre, or otherw.le m~et. . ..,. " '. ., .' .... ' 'i" .' , 

'~:"o-:~~~a:.D:~~~ ... ·. ~~acir~.~~e~~~ .. --.: ... ~~:.'~~.~.X:.:.:t:<;::/~r T 
.djl.cl.OSW'tl ~ ~ it d~ not affect t.b8. ~!ii;~ I~ ~~,:, '::':':~'" ...... ~ .... ; 1.1 SlatutCM'f Hdtority for~utie.lM)" r4 

Icab(lltyOftMre-stnetfomtotl\e " :RegJtIoIcryFlelCibiIHY.At;l· li .. ·:· ',' ':: cha.bueplt1_~ ... ,'~:~ 
t}llcohol and drug II~ pat~l. . ',' . I: . ~'., ., '" .... ~ ....• ' ...' '.' U SI.IIItOf1.l&thority b ClDftfidelJUality or 

'. . . m,'lntain~ br the prbgTam. .•. ,~ .. , . Ala .ruult or the deci.aioD to apply th~ , &I.coboI. 1b.M pa~)ent NC*'IiL : .. ': -~:' .. 
. ' A.ccot;OJ~y: Tt ronOioVlng II report 'Of '.' regulaUan.!I'only t.o lp.ecJaUzed akQhol. U: Pwpoieuchffll:t. ., ':.': .: .' ',,\ .. , 
:' autpecte'd-clu1d 1!IEiuae or neglecL th" ,". . and drug abUie treatmea1.pt08Z'ama. the U Criminal penatty far v!ol.ttM. "" .', ;. " 

--.;:: ." ..... appropmrle Sla ts atithoNieJI wisb to •.... FinAl Rule will Mol Aa VI & aign.ific:.anl . ..• U' Rlporta 01 Yio&aIJona. •. " ".:: .. ,: ... .': :, :. ' •• 
labpoena 'p.81Lel1treeorda·{or program ", emDOmic impadD'U a&ibltaDtiai . ...... . .., .. ' '. '. ," '.' ",' "f 
peraoMel to testify abr.1Ul paUeat ' : '~J" number.oC .. all eatiHe ..... The regulatkln. ~ ~ ~.~ ... : .:: : . - . 

:, rec.ard.s) (orc.ivO or criminal proce:edi~. will DO longer apply to general medical 1.11 DelinWona.. ... 
J. hm~ to the child abuse or negJ-e-ct. care providerl wtUdl render alcohol Of :'U Appllc:ab.U.it)'.. .' '.' 
, Ippropnate IIUthOriUltioll would be .' drug abu.v terVicea !Acid.enl to their 1.13 • COQfidentialtly~tJ;lc:t-': . _.', :: ,;~ 

." required under the .!.alele. and ~.'. generlll medic.l care nmctiona; thua.. I.h %.14 Minot' peUenlJ.·· " ',' 
: regulation.. While Written paUem" number of am.U enUUel 8ff~ted will be 2.15 Lnc:ompettut lad de-ce.fe.d patJenta. " 
'. ~nlent would .u.ffice for a civil ., " Jeu than .uo.lantial1be economic 1.18 SeQu;ly lot' wt111en f!l'COI'da. 

' .. ,~~ It would!>c neceeaarylo impact will be Jell than lilnifieant· " 2.17 Unden:.o¥er.,.au~WQl'Ul&JlIL .~ 
,obtam an IlUtho~ Ctlurt ~ ~er because much ot that Impact ariae. from 1.16 RNtncUou 00 lbe lIS. o{ tdtn~ 

:: ~m-ph fbU2j(C) of the amfld1mtality the C06t 01 d.etertJ\.ining thaI the ~rdJ' card •. 
• ltatu~ Mrd'§ z.es oft1le ,· •••• "Iation., for of a general medical care ""tienlare 2.111 DilltOlitioo Orl"eCOn:U h:rWc.ooLlooed f Ih-e .~.,- r- 'pro~' -:-e 0 :--ecorC 10 crim.inaUy . .ub,ec.t to the regulaUolUI and thereafter 1.%0 7telat\o(urup 10 State la_ 

~Igate Of proSe"C\lle It p8tll!Tll.· trealing thoae reCQ!"cll-diUerenlly than . U oth 'Lh general. Ul RaM.t.IoAahlp 10 PederaJ .... ' ~ . . .-
EQiI~ ~':~; . :','. ~ .. ' .. fia -,I;, era

l 
~ ~<-; ted~~i.cal cue· . p">1e-el1n3 ruurcb .ubl!lCtl'8 '\N1 ":. \ , 

. ·..',1, ...... ·. a= .. y. tllan~p. w.t~IDI' .. ' IaofJdisdolUt'loltftejrl~nl:ity. 

"JL '.aIoI~Pmool .t ihd e ·makeia ~ few- . ." .;, cavered bY.' tAeae- ru.Iea 10IrilJ realue a .' : . 1.:: c:o,:;,:. tQ pa tl eMf ofFed-tfti "J' ~,; , 
re:aMloatino~ •• cimf}"lng c\anget La the·· ,,', ~maU NWlSI u. .. ,..-.11 ., \he ' .,.. ~.' •. ·cron~a.b!r ftq1Ii",....... :",';"'" 

.. prcrposeL-, .... : ...... ..... ::.1 "mpliflcatiolt 01 tile ruleL •.•. ' v: .... . t..is ... fleRl loon, .Itd I"Mtnt*lD 01\ ....... . 

.......... 
. : ~ 

.. !J!t~~~~':f~l •• .. ..... ":. !.': ~ . I. ".,' .. ". .. 

... ' ... ........ :,..~ i';:~" .• ., ... ~ ....... -J • 



.... _= C-oiado~"'" With Patient', 
,~,!" :'. ',': 
~ .. 5tC.'. ~ .. ~ ,:.\,.; , :, .; ~ " • 'J ',I 

: ! ~1 Form of wnttcn consent ,~: .. :: 
, , %.3Z , Prohillition on fcdilClolure.. ' ' , 
,W,2..3.3 DilciolUn!1 pt!nnilled with wrillen 
" ' con,ent, ", .' " 

, '~ Discioslll'n 10 prevenlmultlple >, , 

Health Service Ar:t which is codified at 
42 U,S,C. ZOOee-J. The amended 
statutory authority III iet forth below: 

Ser:~ioll' 2.9Ot!e-3. 'Con/ifkniioiilY of PQli~nl 
reoord" ': . 
fl) Dnc:JOIure IUthoriz.atiOD ' 

~ , ' , enrollmen1. in detolUficalion ud " ' ,'" ; RecOrda of Ihe idenlity, diagnolis, , 
': " maintenanu treatment programl, , prognol'a, or IJ'utment of Iny patient which 
,'%.35 DllClosurUlo elements of the criminal In! maintllned in connection with the 

, justice Iystem "hlch have refen-ed pt!rlonnanu of Iny drug Ibule pn!venlion 
.• . patients. ~ . function conducted. regulated. or directly or 
: Subpart D-Olsc:losUfe, wIthoUt Patient Indirectly luis ted by Iny departmcni or 

, • Consent ,', , , , , , , ' , agency of the United Stllea Ihall, except QI 
:',:, ' ' , ,,',',' ;, < " , , ' provided In aubsec:!lon (e) of thil lection, be 
: :', :'51 Medical emerg~Dcie.,..' ',:-, : :. : : ,: , . conridential .. nd be dl.cJoa.ed only for the 
~ ': z..sZ .R'ele,arch aCllvluu. ,i ,"::, ~':' :.'. ," purpoln Ind uru:hH the c:irculUlt&nce' " 
; , .1.sJ.: AU,d~,1 ,aT\~, e,vII~-:IO~ ~~IYlllea: , ": w " :: ex,pl1!l.l~ luth0r;iUd under lubt~eUon (b) of 

• ~bpart E-COUrt Orders AUthortzl"l' , , " thll a.ectJon., '", ',:;, I ; ";" ' 

, ' DlsclolUrea and UN " , ;",' (h) Pu~ &DC! 'dn:umltance-t' 01 di5Clos~ 
'2..6~ Le"al effect 01 order, afTectini IXIn"Dli..Dg p;itiect and patient 

':'62 Order not appliC.lbie to record. npnileaa 01 COI1Nat 
di!cio!ed ""thout consem to l1!Searche" 
lud,tor.! and evaluatort, (1) The content or Iny record ref'!rred 10 In 

, ',53 ConfllJentlal commUntcatlOn!, lub.ection (I) of thll .eClion may be 
, \ 1-&4 Procedure3 Ind cnlen. (or orden. dilcJoled in accordlnce with the prior 
,'," authonzing disclosure! lor nonC7'lmtnlll written conltnt or the patient with n!spect to 

purposes, , ' whom lueh n!cord il maintained, but only to 
, :.es Procedures Ind crileriB lor ordert . .uc.h extent, under .uch circum,tance •. and 
:, " luthori:z.mg d,K!(),ure and uae 01 record! lor .uch purpOsel I. may be- allowed under ' 

: ~, 10 C7'lmtnall)l ievesligate or prosecute regulation. pre.cribed pUIIuaot 10 lubseelion 
'.-' patient., ,13) o( thil lecllon. ' . 

• 

Procedure1 aoo CTiteria lor order.! (2) Whether or nol the pallen!, Wllh relpeel 
. autilonz.ing disclosure and use of records to whom Bny given reccrd n!lerred 10 In 
. " to InvestIgate or proeecule I program or lube!~ction la) 01 thl. se'clion il maintained, 

.. ,the penon holdtng the record., ' , rivea hll written conseDt;the conlenl olluch 
, '. 2.6; 'Orden lulholi1Jng the Ule 01 . - '. " " 'record mlly be dJlclosed II lollows; " ' 
: ,.: undertq)tlte!' a~enll and Wormants to " (A) To medical pe!"l()Mel to tbe extent 
", •• :a;lDliDaUy.ID\lultgo I.e employeea or ,~ . 'necesllry to m'eet I bonl: noe medical , 
, ., ·-taof. lV'nuam," , .,:,: , " 

~-p-', ' ,.. -I'" " , ' • " • emergency... 1 ,.' :' ' 

\ ~ ·:AulbWtY: Sec. «oe 0/ Pu'b. ~ si.2S5. ee (II) To qualified pe"oMel ror the purpole 
!,!,:S4H, 7'll, II aJnf:nOed by .~ '303 (&~ (b) 01 of conducting .dentine murch. 
~'~J'ub, i_~ZB.2.. 63 Stat. 137, ua; t«.. 4(cH5)(A) manig.ment IlIdita. nnanc1llludill. or 
:o!l:~r puo, [.. ~%:l',1iIO Stol. 2404; .ee. 111(c l (3) of program eVllultion. but IUc:h pe"oMel mey 
, .. ·l'ub. 1.. 94-S81. 90 Slat, ~ lee. 509 of Pub, not Identify, dil1!Ctly or Indlreclly. Iny 
:::"1.. ~ 93 Slat.~: a.ee. 873(dl or Pub. 1.. V7. lodivid"ll patient ID Iny n!port of IUch " 
::~ '35. I!. Stat. 59ft: ind tranderre-d to tee. 5%7 oT 
,~! :the Public Health Service Act by lee. n!lelrc:h. ludit, or evalultion. or otherwise ' 
;", ztbl(n}(B1 or Pub. 1.. 9&-24, 97 SIILle.:! and diac.lo.e pltient identitin In Iny mlMer. 
- ,i .... amended by lec:..l06 01 Pub. 1.. ~, 100 ,(C) If luthorized by In Ippropriate order of 

: Stll, 90.7 (42 USc. 290ee-3J and tee.:m of I cour1 or competent Jurisdiction granled 
! -Pub-Ii... 91-616.. &4 Silt, 18S3, •• ImeJlded by Ifter application Ihowing sood cause 
J .ec.l.ZZlaj of Pub. 1,;. ~~ 88 Stal. 131: Ind then!for,ln laaelSing good cau.e tbe cour1 
: .. :~ 111(c:1I4j or Pub. 1.. ~, 80 Sial. 2M: abtU welsh the publie internt and the need 
, _lid tr.n"e~d 10 .ee. 523 01 the Public , for diac.lOlurf e81iNlt the Injury to the 
:- Heatl'h~rvk:e Act by.ee. Z{b)(13) 01 Pub, 1.. palient to the ph)llieil~plllent r-elltionship, 
: Sl8-2A. O'7'518t, 1111 &rid 81 emended by se-t. ',Ind 10 the Irtlltmen! leMce., Upon the, ' 
, 106 01 Pub, [.. ~, 100.51al. 907 (42 U,S.c. ""ntlll8 or..uc.h order, tht coUr1, in 

ZIIOdd-a),' .,::. ":',' j , detennlnfns the ellten1 to:wltich Iny 
'I • : I • ',I, . I ' ~,' • , , • ., 'dlleloturf orlu or Iny PIr1 of an)' record I. 
, ~b~: A~~cUon.', ,: necellary .• halllmpoNl eppropnate 
; 12. t : Sfatutory Wthoftty for t, ',. ; ~I~r~ •• ,~Inll ulM~t~ort.zed disclolu:e. 
, confIcIentlatNty of ctrvtI HuM patJent ' fe, Prohibition llllnel UM Dr record lc 
'" ~, : 'i ~ " I " malUns aimlnaJ thar1e. or In,estigation of 

·Th'c restrictions of these regula lions petienl 
. upon Ihe dlScJO!1.1!'t' Bnd use oi drug beept II aUlhorized by I court order 

abuse pattent records were initia!ly granted under luhle<:tlon {bJ(:!)lC} of Ihls 

_ riZed by section 408 of the Drug Hellen.. no record referred to In .ubstClion 
e Pre'lenl1on. Treatment, and III of ttlil lection may bf Vied to InillGtt or 

abllilation Aa1 (21 U,S,c. 11i5). That IlIbltlntiele In)' c.nmtnal ehlf?es 'Raln,t a 
.. ection as amended Will transferred by paUent or 10 conduct In)' Invelllglltlon ola 

" Pub, 1.. 9&-Z4 to lection 5%:1 o( the Public patient, '. , ',' ' -,.' 
::":'". ," ' ...-l .. "-_ ........ _. .. ' ". I 

" 

fen Cur .. inuh~ prohibitlon ilg;aiDat dilciosul"II 
lrr~PCtU\'I of W.tUI II f..iIII!DI 

,The prohibllion. or thil section conllnlle 10 
apply to n!COrdl conceminll Iny indIvidual 
who h .. been I pltient. irrelpectlve or '!' " 

whetbrr or wheD he Ula.e. 10 be- I patient, . " 

, fe) Armed Fol'llft ucI Vlterua' :':' ' J ': 

Adminl.t:ratioa; lDterc.bang8 01 rec:vrda.: rrport , 
oIl&&1pac1ed c.biJd abuN &D(\ Degled 10 Slale 
or iocallutboritin , : 

The prohibitionl of thi •• ettion do nol 
Ipply 10 Iny interchlnge of records-

(1) within the Armed Forte. or witrhin 

" 

thOle components of the Veteranl' ". , 
Adminillt,uon It.ll11uhina health care to .. , ., I -~. 
veterana. or ". ..1 .. : .!.:. r 

(2) between.uch componentl Ind tbe '.;, ".' : '; 
, ,Armed Fortel, ' ... ,', I ... ' .. ~ .. ". "~'~:. 
, The prohibition. of thillec:tion do not ", .,'; ~ 

, Ipply to the n!porting under Sllte law 01 " ' , '" 
, Incident. of .u'peeled cltiJd abuH and 

neglect to the appropriate Slate or local 
authoritiel, '" , 

(I') Penalty lor fint aDd tubtequent ofTenla 
Any person wbo Violltel Iny provision Q! 

!hil Helion or Iny regulation luued PU"U8ct 
10 thll leetion Iblll be filled not more lhan 
SSOO In the ca.e 01 • nrtt oITenle, end not 
non! thin ~OOO in the cale of each . 
.ub.equent ofTenn: ", , . , .. , 
€g) R~I.Uocll: ilIterapDCY COfIIuJtatioM; 
defUlitiona. .. r!'gUardl, and ProceClirtl, 
lDc:J udinS procedwwt III d att e ril f Of inOiD ca 
and lOOp! or ord,rs , , 

Except II provided In luh.eetion (h) of !hI. 
Iec:tion. the ~llry, Iller coDluJleho;') wllh 
the AdminJ.trator of Velerlnl' AfielTl end 
the heidi or other Federll departments end 
Isencin lublt.nlillty IfTecttd thereby .• hall 
pn!lcribe regulationl to carry out the 

, purpole. of thll netion. Theae l1!gulationl 
Dlay con lain lueh dennltiona. Ind mey 
proVIde (or IUch uleguardl end procedure., 
Intludlll8 prooedurn and C7'lteril for the 
lu"lnee and lOOp! of ordera under 
IUbeec:tion (b)(2)(C) of \hi. a.ection. II In the 
Judgment or thl Seaetlry are D«e'liry or 

, propt!f to errectulte the purposn of thil 
lecllon, to prennl,prcumvention or eVil ion 
thereo!. or to raclhllte compbance therewll}~ 

, (SlIba.ee\lon (hj WII luperteded by lechon 
111(c:)(3) of Pub. 1.. M-SoIl, The n!lponlibi!tty 
or the Admlnl.trator or Veterans' AJfail'1l to 
write regulilloni to pf'OVlde (or 
confidentiality of dnJa .bu&! pltient rtCOrdl 
under TIlle 31! Wit moved from Z1 U,S,C.lliS 
1038 U.s.c. 4134,) , •• .' 

*, .! I ,.1 

f 2.2 St.ItutOty MtIority Jot 
confidentiality olilconol &buM paUlnt 
records-, ~ ..• :-", ". " . ' . 

The restriction. 0; th'~s~ ~guJations 
, upon the disclosure and use of alcohol 

abuse patient records were Iniliali> 
authonz.ed by lecHon 333 of the 
Comprehenslw- Alcohol Abu!e and 
Alcoholi.m Prevention. TM!atment. and 
Rebabilltation Act of 1970 (42 USc. 
4s.az~ The lection all amended W8! 

tranlferred by Pub. 1.. .24 \0 Ie chon 
SZ3 of the Public Hellth Service Act 

c 

.' , 

, .. 
•• ' .' ... ..,. I"'" J'.;.,r- i '. :", ~~ .'. ', .. ",' 

, ..... 
... 

,. ,~--..--..~,'~ ... j 
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F~e'fal R~slor-:'-'V'O!.· s!.'t'Jci: .110"/ 1uc$deY,"Junc 9. 1967 I'Rull's and R~~ulatl6os .. \ 21805 ~: 

II bo[Wi~d 81.'2' U.S:C: t90dd-3:: \' (d) Continuin\' ·,rohib;·;'.n al!.i,.· 1,.dC's .• , 
The Imend· stl!tut['l~~thCJ' Ii' Is set inftp«: ... ' .-:.llu., .. ~ ~:. .... 

· forth below. D"'; .,.: \ ..... " .,' ,.' Th~ prohlbll . .,1M ~f Ihl6 Hellon eonhnue 10 
" : ... 1,' ." : 'I',' ,'1',"":' " '.'J ., ", ,,..,' ~:" IPplY.lo ~rd. concerning In)' tndl\'ldual 

._IL,~'c'-· . S«Iion ZSJOdd-J..' CO(lfiJJtUI~~'ity Df polill,al. •. who he. been l·ptTient. ItTupecllve or .• 
.. ~$ • ,-. '. ,:.·.· •• , •• 1·; l ... 1 ~':;"~ • " ' .... :, :: '" whether GI' when be cell" to be I pltient. 

CI, DiJdoeww lulb~~ ,.,: ... ,' .': .. ;:,;:. .... 1. (e) Armed F'On:ellDd Veleraa.· ... 
,: 11tAtcOldnlf ttll~ identi1y .. dllgnoli •. ':; ~ if. :.\. AclnWUatrltion; iDlerthaage of record of 

• '. procPIOril. Dr tt!ltment at any pltient ~lc~ lU.pected clWd abuN IDd aeglecllo Sllte or 
'f- . are maintained in coMection with the' ioc&I luLboriti .... ~ .' . 
U': performance of lay pro,ram or activity··:-; . The prohibillon. or this .eclion do nol 
.'; :'.rel.ting Ie a1col:olill'll OlllcohollbuH·,. . .pply 10 any tntert.hll~e of record_ 

educatiDa. trlUII!l&: treetmeat. r.habiliLilioll. . (1) within the Armed Forces or Within those 
or leaea.rch. which il conducted. r.gulaled, or componenl. o( lhe Veleran,' AdmlnlSlratioo 
cilrrctly arUldirectly .. &.i.led by Iny ,; ,';'.' furnishing heal!b care 10 velerans. or 
~rtmenl or Igeocy of the Unit~d Stiles, ::" . (2) between IUc.h component. Ind the 

I &ball. e~t II proYlded. in lubaecuon Ie) or' Armed Force.. '. .... " I .., 

thla Ioettion. be confidenlia! and be discloaed . The -prohibition, or thi. netion do not Ipply 
, 'only (Cir the pUrpoael and under the ' .. :; .... ·10 the repoo"i~ under Stale law of incidenls 

- ... -:.~ .... drcu'1N II w:et expressly IU!bOriZed under .:. : or luspected cMild Ibule and negieci 10 the 
I'~ JUbteclioa fb) of L'lil te<:tiOIl. " . .' ... :. appropnale Slile or locallulhonllel. 

· (b) '~llId ~taD~ ~r disd;"ui-e- (f) Penalty 'ror rU'lt and lubaequeol oITease. 
· IITecting cooaecliDg p.tieat IDd pati.ellt .. 'Any per.on who viall Ie. any provision or 

t. nprdleaa 01 CIOD.NDt ~ . ." .' .,.... : thl. *eclion or any regulation iSlued pursuanl 
:~~ .. (H The content of an)' I"ecord referred to in to thi.1 .e-cllon .hall be fined nol more than 
~ "aubtecLJon II' of W. Metton may be • · •. i S500 10 the cue oft fir.t oUen.e, Ind nol 

:dt.eloll!d is Iccordance wilh thl prior ..' 01... more than ~,OOO In The case of each . . 
· writlen consent of Ihe pllienl with re'p«t 10 .ubaeQuenlofferuoe. 

· ,' .• nom .uch record i. mllnlline-d. but only 10· (I) R-sulatioru or SecreLlry: derLnili~, 
:;' ItItb exlent. under IUc:h circumltlnce •. and .lrecuarda. and procedure., iDcJudlng . 
, rot .uch pU/1loses II may be 11Iow~ under proceGurn Ind aiteria for iuuanc:e lad 
.' I'II!UIB"~nl pre5cn~d pl.lMluan.t to,lublt!Glion 1CIOp8 of ordert. . , .• 
~. (AI ~r ~~. 'ecllon. . . . . , . -' '. . Excepl as provided in .ulJseelion (h) of Ihi. 
.: io IJhO elb~r or not the pallent. WIth ,re!~c!, .aeellon, the Secretar), .hall prescnbe 

m 8n~ gl~en record referred 10 Ln '. _. regulalion. 10 carry oUI the purposel or !b,S 
'(~b8ecllon I~) or lha ~Jon II maintained. . IeClion. Theil! regulalion. may eonlaln luch 
; IJ"t!1 hLJ wnlten con.~nt, the conlent of ~uch . ·definiliona. Ind may prtlvide JOT lueh 
":'~Ard may be dlacJ~ III follow.: •. , .. , .Ifesuerds Ind procedures. including 
" .!) To m!dlcal persoMel to the extenl . procedure. Ind crilena ror Ihe illuanee Ind 
,'.rtt!ceuary .t.o ~eelll .• ~n.8 fide medical,., ,:' IOOpe of ordert under lubsecttonlb){2)(C) of 

emergenc}.: • . ' ..... ~. . . " , .. '. thilleclion.II in Ihe judgment'oflhe' . , 
: ,.' (fJ) To qua~tlied p~rsOflnel (or the pu~se' .' . Secrelary are neCelhry or proper 1.0 .' ••• 

,', .. or conducll~ ICJcnUf,e relearch. . .., elTecluaLe the purpose. of thi' .ecMn. 10 . 
.. man~r:ne~1 .U~ltlt financial Iud It&.. or • ~. '. pr%vf:nt cirCl,Unv!ntion or evasion lhef'e't)i. or 

program INIl!llllhon. bul .uc;' person~1 may . to f,ciliLile compliuee thft'lMlh. :" ....... .. 
DOl Identify cfi II '",. I '" , 
iIId!" . ,~rec . y .~r Inulrecl y. any : ; ,:.' (Sublection (h) WI' .uperteded by It!Gllon' '1 

rrae~~l p.~lenl Ln Iny ,~port OflUch, .:., 111(c)(4) or Pub .. ('~. The rerpon.ibnlly 
. 'In.-n •• udi~ or evaluation. or otJierwl.e " or the Adminraltltor of Veteran,' AIrlira!o . 

~lClole plti~nl jc!ent1t~e. In Iny mlMer. ,.,.: wrile re",olalfonl 10 prtlvide for 
(C'lf luiho..lz!o by' ... -' I -~ . r e-'I co·~" ..n • I'~ lI~p."pn. e."",~r o!' c:onficientialily of alcohol alJu.e palient 

•• ofcompeltmt Iw"d,clIOn granled :'. r.cord. unQu TilJe 38 we. moved from 42 
: .... I(~er .pphcellort .~owlng BOo<! cau.e .. :" .. '.' U.S.c. 458.2 to 3a U.S.C. 4134.1 
· thmm1': in "Ieu In II good caU'Se the court' . 

.:., .• hlll werglxthe public inle""t Ind the nted' . 
;;~ .lor. di.cJo.1!ft 1.llntl'the injury 10 the .. ... 

.'; pltleot. to the physldln,plhenl relationship .. 
:. ~l'Id to the lrUlmenl.emeel. Upon the . 

I i.3 .~ .. end'effect: 
. (a) Purpos~. Under the statutory 

. provisions quoted in § § 2.1 and 2.2.. 
these regula tions impose restrictions 

('" ~doslr , .• ' i,h:- :.' ~ .. 
Wll.~ : wrlt!:'I";J , ~nt c: .. Sl':.: or d:1 

authOrizing cOI.!rt order in Subpar. 0; 
and ..• ' : .• ' "i .; 

(4) Disclosures and uses oTpelieri't ....... " 
records' whith mey be made with an ." 
authom:ing cou:1 order and the .. : .' 
procedLJres in.a crit.eria ror the enrryl and 
licope of thos~ orders in Subpart E. " 

(bl £".'ect. (1) These resulallo,1s 
proh:b,t the disclosure and use of 
patient records unless certain 
ci~um~:ances exist. If any. . .... . . " 

. circums:ancel ellists under which '. . 
di,closure is permitted, thaI .' . ;~.~.:, ...... =:-. 

circumstance Bcll to remo\'e the' . :." "\-! 

prohibitjo~ on disclolure buIlt does no! ~ .-i .. 
compel disclosure. Thus, the regulations ". 
do not require disclosure under any .. ; .... :. : .. 
circumstances. . '. ..!...... . 

(2) These regulations are nrJt intended . '~ 
to direct the manner in whic.h. .... 
lubstantive funclions such as research. 
treatment. aDd evaluation are carried 
out. They are intended to insure that an ~ 
alcohol or drug abuse palient In I' .. " 
federally assisted alcohol or drug abuse 
program Is not made more vulnerable by 
reason of the availability of his or her 
patient record than an iDdi\'iduaJ who 
has an alcohol or drug problem and who 
does not seek treatment. " 
, (3) BeCause there is e criminal penal ty 
(e fin~ee 42 U.S.C. 29Oee-JI~. 42 
U.S.C. 290dd-3(f) and 42 eFR ~ 2.4) for 
violating the regulations. they are to be 
construed strictly in favor of the . • 
potential violator in the same manner as 
a criminal statute (see M. Kraus tr . 
Brothers v. United Stales.' 3'27 U.S. S14,.· 
62i-:-Z2, 66 5, Ct. 70S. 70i~ (1946)) ... ,:.: :' : 

I " '. 

I 2.4 . CiilTllnal pen.lty for vfollUof\. ,.' "'.' . 

, . 'UDd~r 42 U.S.C, 290ee--3{f) and 4~' .:"::,' ::: 
U,S.c. 29Odd-3(f). Bny person who ! ;.:' ';'. 

·violates any provision of those- ,retutes·: 
or these regOletio:ls shall be fined not .. 
more' than S500 in the case of s·first .... 
offenie. and not more than SS.OOO In the' • 
case of each subsequen1 offense:' . :., 

, l ' ., •• ,.,'. 

I 2.5 Aeporlt 0' vlollt!onL . '. ...., ., 

(e) The report of any vfo!ati~n of these 
regulation! may be directed to the . :: IITlnllng or luch order. the court. In . . .. 

': detemlinlng the elIttml 1(1 which any .,' . upon the dilclolUTe Ind U5e of alcohol 
and drug Ibuse patient records which 
are maintlimd in connection with the 
perlonnance of any federally ulisted 
alcohol IUld drug abuse program. The 

.. ' United States AHome:; [or the judIcia). 
.. distnct In which the viola lion occu:s. eLldo.ure of III or Iny Plrt of Iny m:urd I. 

.- necellary .• haU impo~ apptopnale .. 
IIfegulrdJ allall\ll unlulhorized disclosure.· 

,":', {t' 'PrOh;bi~' li.in.' ~ or reco~ lc. . •. 
• J IDallng. Q\znW1 charge. or iDvntiSlUoa or . 
. 'pett.at " .... ',' . 

£XCCPIU'~~lhor !ed by'I' cO:Un' oreer' 
IT'lInlea under .ubu::tlon (btt2)!C! or IhlS 
'~lIon. no rt'COrd rerelTed 10 In .ub.eetlon 
I.) of th,i leC~n inlY ~ dll!d 10 inltlale or 

. /.ubllanU8te Ihy cnnllnll chlr'llel II/illnll • 
-:. Plhenr 01' townduellny m.eosUgalion or. 
.::...p;'"r.",,~' . , '.! f ,:,,\ _: .: ';, •• ,1, 

';:"'" ,.. ... 

regulations Ipecify: . .. , 
(1) Definitions. applicability, snd 

general restnctions in SU9pari B ... 
(definition.s Ipplicable.toj z.~'I. only 
appear In tha r .ection): .' .... 

12) Dilc!oJW'es which rtlay be made 
with wrillBll patienl conseat and the 
form-of Ihe writtan COAleot in Sub~rl 
C; . : ,', 

". [h) The report of Bny "io!atio:) of ';.:' 
·the.e regulations by e methldone ., . 
program may be directed to the Regiona I 
Offices of the Food and Drug . 
Admln:s t~!:tlOn . 

Subpar1 B-General ProvlakIN 

• 2.;1 ',De'InItlOnL .,":. .. .. , 
• • l I , • t· 

J For Plll'Pose's tlE Lhea·e. regula livns.:. ... J 

.Aloohol abu~ meal\J' tke we of IIR 

alcoholic b~erB~ which bnp.!!lrs the: 

. 
.,:,. , 
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t ',. ,,' , 
', .. aieal. mental. e.n:oLiorlal. Qf social ,-: < .. ' ,.(a) An ldectiUed Wlit which providn § 2.. 12 ApplQblltty. ,',' 
. J.~l.bei..o.p oC the u' or. " ,,~':. ,,:',', . alcohol or dr..!,t: abUlle diC",10SI.I, " (arC i ... raJ-{l)l:cstricIJOIl4 on 
. " ,Drus QllUU me... ,the use oC a ,- treiltmeDt. or reCural 101' lrc.all:nent or disclosure, The re5trictlons on 
· .:ps'ychoactive subs: _:u:e Cor other than " ,. (h) Medical pef'lOnneJ or other .taff disclosure in these regula tiona apply ttl 
',' medi~al purposes which impaira the - whose primaryiuDctioa i. the provi.ion any information, whether or npl 
· .. phYSical, menIal, emotional. or ~~ci~ .,' of alcohol or drug abuae diagnosi.. m:orded, ",'hich:' ' ,.:, 
, well·beln.g of the user. " .'.. ",. treatment. or relurallor treatmenl and 
~'.~' ,D/o.gno$/I meaDS any merem:.e to an " who are identified a. web provide,., (i) Would identify I patimt liS an 
,', ~ Indivl~t. ale:ohol or ~ abu.e or t,o '.; Prog1"Qm dire&tol' means:, alcohol or drug abuser either direclly. by 
:',,: a condttion which Is Identified. IS ~avms " ,(a) In the case of a program wtuch ,is refererlce 10 other pltbliciJ available' 
... , been caused by thar abase which IS 'an individG81. that individ~ informatior.. or through verification of 
._-,made for the purpose of trea~en~ or ',: ' (h) In the caM of a program which is .uch an identification byanolher 
. _ .refer:al for trea~enL "an organization. the individual person: and ' 
· . ,DJscJo~e 0: dlSc/o$u.~ means ~:. ',' dHignated a. di~or, managing (iiI 1. drug abu.e inlormation obt.iMd 
, communication of patient tndentifying . director or otherwise veated with by a federally ulisled cirus abuH . 
-, 'information. the affirmative vmfica~ion, authoritY 10 act a. c:hief executive of the program after March 2O.187%. or il ." 

, ,of ~nother ~",~n., commw:ication of ,. orgaJli:zation. ',' ,_ ',' _ ,'. ' alcobolebuse information obtained by. 
• .. pallent i~n~fying inlo~aoon. ,ar the -',' . QuahJied ,ervice Dl'8aniUJtion means ,federalty .. si.led ak:oholabuse 

. commttrucation of ~y information fro~ :. ' • peraon which:, .;'... ' , ". .,: program alter May 13. 1~14 {or if 
",:,~e rt:;.ord oIa patient ~ ~~ bee.n ;':. (al Provides service. to a program.. ,. obtained before the pertinenl dale. Is 

Identi.Jed. . ,., ch d 'bill 11 ti ,-maintained by. federally eNisted 
'\.'~ In(ormant~s aD 1Ddiridual: .. ',,\ -. "~~ u ata PI'OCe

U 
salan~~ t co ec ng. 1--1.. I A_~ bu ,,- tha 

,,:>:,{ J)' '.on..'. \...' f ' ;\·~sage prep81'8 on. 8U\Ka ory , '. a 1AX10 or",,,!!. teprogram •• t"ii:J' I 
':. a .'. nO IS e J)liIl1ent or emp,,~yee 0 a .. .analnes, or legal. meclic:aL 8coounting,' ,dale as part of an ongoing treatment 
-::.. program ar who becomes a pati6lt or ' • Cl!'tlther pl"Of~onal eervices .. or ." epi.od.e whiciJ extend. pasl that dilte) 

. '!'%Ilployee of a program at the requ,e1It of : '.servien tD p~ent or ~at child abuse Cor the purpose {)f tJ'eati"! akotlol or .,., !o~'" '!,,!o,~m~t 88~ ~r ~c.~ ; or D~lect. i.Dclu~ training on, , . ' drug abuae. making a diagnoli. for that 
. ::'" (b) Who lit the reqnest bf a Saw' , ' .. , ~ : Dutrition and duld care and indiVIdual treatment or making a rrierral for thaI 
, • ~nfolUme:nt agency or official ob.erves ,and group therapy. and '" ,~atment. '- • 

. one Ui'!DOTe paliersts or emploJ'~ of the -, , . .(b} Ha. en~ered into. written, ,(2} Restriction on UU!, The rut:ictJ.on 
.: progr&m for the pur'PO!e of ~portiag the . "agreemeDl Wlth a program under which OD u.e o~ Worm.ti~n .k» initiale OT 

'.~,iJlIormation obtained 10 \he ~w " ' • ;thal person: , -, 'Dbttantiate any at.l!lInal charges 
rort.ement agency or official .' .' '. (1) Acknowledges that ,in receiVing, . Against a patient or to condUC1 any 

'. etie.n.t !Deana any illdivid~ who has sl?nng, Proc~8Sin8 or otherwise deali~ . "c::.riminal in~118eticm of II p8t}ent (4:: 
, led for or beu givm diagno.il a: ' WIth any patient recordairor:n the .. ':' U.S,C, 290ee-:){c), 42 U.S,c. 2:9Odd-J(cJ) 

!reatment [or aloob.ol or drug abul!oe 8' a ,pr08B~ it i.e fully boun~ b~ I.hese ,','" applies to any inf~atlcm. wkelber or 
if Jede.ra.I1y ~ted program and includea ~ahOD.sand '. ." " .. ' .• ,,' 'not rec0r:ded whi,ch IS drug abuse ' 
"f.ny indiVidual WM, aIl6 ~t -on a .. .. (2) l!~. WlU rea.aat in .Iudical . lnf'ormatiQn obtaUled by I federally , , 
"aimina.l charge. i. iOrnLiIied al 1lD, proc:.eedmga any efJorU 10 .obtam ~CC:e&' a .. isled drug aw.e program afler : ',.-
J .1cobollJr drug 8bu~r in order 10 _: to patienl record. excepl a. permItted· . 'March 20, 197Z, or i. alcoholabUJ~ -
";".deiem:Zine. that indiv\duaJ's eligibility to" by these regulation •.. ,'. : , :.. ,:-:' ihformatian obtained by a fe~ly 
fParticipale in a program. '. ' . . ': R.eeards mean. aIly.infoz:ma.tion. :".'. a .. ilted alrohol .buse progrem after ' 
.:- :Patient identifying infonnation means whether ~rd,~ or no~ relaung to a : May 13;:1974 (or if obtained before the 
'.:the name, addren. aocial .ecurity ,. '. patient received or,acqwred by a pertinent date, Is maintained by a 
~'~mbe.r. i:i.llgerprintB.. photograph.. or' ',.' federally a .. ilted alc.obol or dru,g .:. :,' lederaJly aDialed alcohol ar d.rug abnU 
~:,i.milar iIlIormatiOD by wAic:b the .:::. ,PJ'08l'1llD. :" :,-'.,. '.;,.,,' " ,progNm after thaI datea. part of an 
1:~d.entity or a~tierrt c::&n be dete."UI..ined " "Third party fKJlermeam a penaon '. oJl8Olng treatment epilOde wb.kh 
..,wilb ~onable accurscy and speed, " ,who pays, or agn;es to pey, for, dlagnoeis . extend. pasl thaI date}. fez the purpoee 
"either ~t1y or by reference to other or treatmenl funulhed 10 a pa~1 o,n " of treating .Icohol Of'drug abu.s.e.. 
,pubJjcJy,availsble information.. The term the ba.i. of a contractual telaUonshlp making a diagno.i. for the treatmenL or 
. tloes not include a Dumber asligned to a with the patient or a member of hi. making a refm'allor the treatmenL 

patienl by a program. if that number family or on the ba.i. of the patient'. (h) Federal a$'SisUU/c~. An alcohol 
does nol consi,u of. O't' ~ntain num.bert eligibilily for Federal. State, or lo~l abuse or drug abuse program II . 
f~uch as a .0Clal M~CW'1ty, or drwer • govenunental benefit., ., considered 10 be federally ssllisled it: ' " 
IJcense number) which could be u.sed to Treatment meant the management (1) It ' 'ted ,- bol ' 
'd" ",1. bl d [ ti t uIf' if II conouc IlJ w e or In part, I entJlya patient Wlw reasona e an care 0 apa en I ~. om. whether directlv or b CIOOll1Ict or 
accuracy and spefld from loutCeI ' alcohol or drug abUlle, a condillon whic.~ the ' b J d Y 
external to the program, i. idenLiIied as having beeD cau.ed by 0 fWl'~ yany epartmej]\ or s~ncy 
.' Person mean. e,n individual. that abuae. or both. in order lO reduce or of the Uruted State. lbul It,e pera~phs 
p«rtnersAip, corporation. Federal, State elirninale the advene effecta upon the, (cHI) an~ (cl~21 ~r ~tll,S ,e~on relati~ to 
or local government agency, or any patient., , " the Vete an. ACUIlIDJ.StraUon and the 
other lesal entity, UnderCJ:)vt!r~ent mBan! an orficer of ~ed ~Orcel}:; , 

Program mean! 8 person which in Iny Federal, State, or local law . ( .. ) It IS bemg camed out under II 
Whole or Ul par. holds IIS€I{ out iii enforcement agency who enrolls in or license, cerllficallon. ~1.tratIOIl, or 
;Jrnvlding, and provldc5, alcohol or drug becomes an employee of. program for other luthoriz.ation graDted by any 

• diagn05is, trea (menl, or referral the purpose of invutigating a IU!lpecled department or agency of the United 
·o.tmenL for Ii seneral medIcal can viola lion of law or who purluel that States including but not lfmifed to: 

or any pa:1 thereof to be a . purpo.e after enrolli~ or bec.o.mfng (i) Certification of providl!r atatu. 
).wt\l'am. it must have: '" " emfloyed for other purposes, under the Medicare program: ',I 

" ... 
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(lij'Authoritation to conduct .. r • r I .1' referral for treatment of alr.ohol or drug 
done maintenance trealment (see . abuse ir the communications are 

CfR ~-. '·OSI' ')r ':, .• " 

r:,(lli)Rl' .. :~ati :1todiS~'''lsea ~IIJvL .. ·•· .. tJ: ... • .. : .;,dar .. :y 
:illbstance under the Controlled . '.' that has direct administrative control 

;:"'~In'''/II~~ Act to the extent the . over the prc=~:Jm, 
controlled .ubstancl' is used in the . , (4) Quo!Jjll~d Sen-ice Organizations. 
. !.men! of'alcohol or drug abuse;' '. .' 'The reslriction. on disclosure in these 

Ii is supported by funds provided regula lions do no« apply to 
, department o.r agency orthe", '. communications between a program and 

~~.~~IJnr~Q States by being: . , . - _ .. ," .... '. a qualified .ervice organitation of 
:. (i) A recipient of Federal fmancial ., ".' informallon needed by the organization 

........... ""-." : ... istance in any fonn, including '. to provide services to the program, 
Ai~~ ~.fiDancial usi6tance which does not .• ,.' ' (5) Crimes on program premises or 
_~::. ... :directly pay for the alcohol or drug against program personn':!l. The 
_~,"r ,abuse diagnosis, trealment, or referral . . restrictions on disclosure and use in 

·ac1ivitiet: or .. '. '.... ," .. : . these regulation. do not apply to 
.............. -' •• (iiJ Conducted by a Slate or local •... ' communications from program 

BOvernmeru l.!Iltil which. through general,., personnel to law enforcement officers 
. ,'or 'pecial revenue 6haring or other . ...... which-

-:Corms 'of assistance. receives Federal '.' (iJ An directly related to a patient's 
fwlds which could be (but are not ~,- -' commission of a cnme on the premises 
'n~e!9ari!y) spent for the alcohol or .... of the program or against program 

. ,drug abuse program; or. '. ' personnel or to a threat to commit such 
\,,! (4) It i. assisted by the Internal . ,. . a crime: and 

" Re-venue Service .f the Department 6f iii) Are limited to the circumstances of 
: the Treasury through the allowance of the incident, including the patIent status 

1IIt1Pit!.:·"". income tax deduction. for contributions of the individual committing or 
.:to the.program or lhrough the granting of threatenin~ to commit the cnme. that 

tax exempt slatus to the projUam, ., , Indl\'idual's name and Ilddress, and that 
·.:(c) ExcepLJons-H) Vtlterans' ... -' .. ' individual's last known whereabouts. 

.Administration. These regulation. do .' _.' (6T Reports of suspected child abuse 
' .. Dot apply to informa tlon on alcohol and and neglect. The restrictions on 
- .drug abuse patlCnts maintllined in disclosure and use in thesc regulutions 
':; CODlJeclJon WIth the Veterans'" do not apply to the reporting under State 
: . AdmlIUslraton proVisions of hospitul law of incidents of suspected child 
;." care, nLll'ling home care.·domiciliary .' abuse and neglect to the appropriate 
:: care, and medical&ervices under Tlile State or local authorities. However, the 
, .. 38, United States Code, Those records restl'ictions continue to apply to the 

.;. are governed by 38 U.S.C. 41JZ.and origlOal alcohol or drug aouse patient 
.!.~: ~gulalion. i66ued under that authorily records maintained by the program 
.~, by tbe,Administr:ator of Veterans'..· Including their disclosure and use for 

" AI,falrs. ' , ".~ "1::.'," '.' . _, civil or criminal proceedings which may 
; '.(2) N'med Forces. These regulations' '. '; arise OlJt of the report of .uspected child 

--.nI;Kr""._ ·.apply to any information described in ' abuse and neglect. 
paragraph (a) of this aection whlch Waif . (d) Applicability 10 recipients of 
obtaUled by any component of the' " -: . '. informaiiolt-{l} Restriction on use of 

.. , ~ed Forces during 8 period when the' information, The restriction on the use 
·~patlent was subject to the. Uniform Code' of any information .ubiect to these 

,';:'. ~of Military Justice except: .'" , " .... regulations to initiate or substantiate 
~... (i) Any interchange of that '.. any criminal charges against a patient or 
• ";.:,' Information wilhln the Armed Forces; to conduct!!,ny criminal investigation of 

'- 5- and '. " , . . : .. ! ,~, J' ,~ . a p.tient appliel to any person who 
f ': .- (Ii) Any interchange of that . .' . obtains that information from a 

. -' information between -the Armed Porces federally 8smred alcohol or drug abuse 
•• ~ and !.bose component. of the Veteranll . program. I'tlgardleu of the status of the 

: ... Administration furnishing health care to person obtaining the information or of 
.. '. ~eterans, '.' " . whether the information wa! obtalOed 
".;'" (3) Communication within a program In accordance with theBe reg'Jlaliona. 
···or between a program and an entltv . This restriction on use bars, among 

.' • JroV7ng direct administrative contral ' : .. other tblnS'. the introduction of that 
.~. ',Ol'er thai P"'8rom, :rbe restrictions on information as evidence in a criminal 
- . dl6Ckl,ure in these regulRtions do not proceeding and any other lnIe of the 

, apply to communications of information information to investigate or prosccute a 
'~.' . between or among personnel having a patient with respect to a luspected 

, need for the m{ormallon in connection . cnme, Information obtained by 
'. with their datiea tb.al ari.e out of the undercover agents or informants (see 

} provIsion of dlagno.is. treatment, or • z''l7) or through patient access (see 

-:_""L.J'7 

- -
I Z-ZJI is lubject to the restriction on 
use. . :. '.' , .... 

t:~ r ".~!t:'=· ,. on r.'.'sr.1ot ... ...: 
_.:j' ,.,d .. t.:r!:. \. ... . Inis:rali't. . ,-

and others. The restriction. on 
disclosure in these regulations apllly to: 

(iJ Third party po)'ers with regard to 
records disclosed 10 them by federally 
assisted alcohol or drug abuse pr~grams; 

(iiI Entities having dire~t .:.... 
administrative control over programs 
with regard to information 
communicated to them by the program 
under I Z.12(c)(3); and 

(iii) Persons who receive patient . 
records directly from a federally " 
assisted alcohol or drug abuse program .... ; 
and who are notified of the ~striction,& . '. ':' 
on redi6closure of the records' in " . .;;; : .. ~ .... ' 
accordance with 12.32 or these .~: .. :: .~ •. : 
regulations, . 

(e) Explanation of applicability-(1) . f.. 

Co\·eroge. These reguliilions co\'e~ any 
information (including information on 
referral and intake)aboul alcohol and 
drug abuse patient. obtained by a 
program (aa the terms "patient" and 
"program" are defined in I Z,11) if the 
program Is federally assisted in any 
manner described in I z'12(b). Coverage 
includes, but is not ltmited to, those 
treatment or rehabilitatton programs, 
employee assistance programs. 
prosrams within general hOSP;!L1:9. 
school·based programa, and pnVB te 
practitioners who hold themselves out 
al providing, .nd provide alcohol or 
drug abuse diagnosi •. treatment, or 
refel'Tal for treatment. 

(2) Federal assistance to program 
required. If a patien!'s alcohol or drug 
abuse diagnosis, treatment, or referral 
for treatment IS not provided by a 
program which il federally condccted, 
regulated or supported in 8 manner 
which constitutell Federal assistance ... ~. 

. under I 2.12(b). thiK patien!'. record is ' . 
not covered by thess regulations. Thus, 
it is pos\ible for an individual patient to 
benefi I from Federal support and not be 
co\'ered by the confidentiality 
regulations because the program in 
which the patient is enroUed i. not 
federillly assisted as defined in 12.12(b) . 
For example, if a Federal court placed 
an individual in a private for·profit ,.:.::-
program and made a payment to the 
program on behalf of that indiVidual. 
that patient's record would no! be 
covered by these regulations unless the 
program itself received Federal 
a6sIstance 8S defined by I z'12(b) ....... ;. 

(3) lnlormallon to which restrictions -' 
are cppltcabie. Whether B restrH:tion is 
on Use or disclosure affects the type of 
informatIon which may be available. 
The ~trictions on disclosure apply to 
an)' informatIOn which would Identify a 

.. I 
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ai olD alcobol or~u.g abuser. 'order i, entt"rf'd in ". 'nroanN' "-".th other "'~rs"':l 8utn r -;ud 1'- ri.er Stale I.~·, " 
l'I!.K.trIc~rl0D on l: ;f inf,:~mu:wn to Su:':, ,.~: :: ~ .. " ,,: 'J... to. . I •• '; r.":1. cd.... 

'. c.b.afl;' again:.;t a patient regu.J.j t;\lns t:~~mit ~ .llowlc"' o WTlcnl of (:.!J Where SI.te idW l'C4uircs paren~1 
::ior a c:ime sptHiea &0 an1 ~n£onnation the presence of aD idenlirH!d patient ill a. consenl 10 treatment the Iact o( a . 
.. ·.obtained by the program (or the purpo&e facility or part of a facilily if the facility minor', appliCol'tion for treata\eal &nay 
, .•. ,)1 diagnosis. tre.iltmenl. Of refefTal for il not publicy identified al only aD be communicated 10 the minor'. parent. 
',treal1llenl of alcohol o~ drug abuse. . ~ alcohol or drug abuse diagnOSIS, guardiom, or other penon authorized 
·::.(Note lhat realridions on use and .... . treatment or reIerral !acility, and it the under StatA! law to Old iD the minor's 
~~d.i1C105W'8 apply toftGipienls of '.' ..... acknowledgement does not reveal titat bebalf ooIy if: ,.,: ~."'. . " ' 
-~.ipronnation unde.t i 2..1z{d~J .: ."':... . the patient is an a!.cohol or drug abuler. (iJ The minor hal given written 
:; .. : (4) How type of diOJilllosis offects • (2) Any aDlwer to a request lor a consent 10 the disclo.ure In accordance 
· CD~·ero8e. The&e reguJ.: lions caver disclosure of patient record. which is with Subpart C of these regulations or 
·.:any record of a diagnosis identifying a not permiuible under these regulations (ii) The minor lacks the capacity to 
. patient as an alcohol or drug abuser must be made iD a way Ihal will not make a rational choice regarding .uch 
'. which is prepared in connection with affinnatively reveal that aD identilied consent as judged by the program . 
:;.: the treatment or referral for treatment of individual has been.. or i. being I .,. director under paragraph (d) ~f ~is. 
:: alcohol or drug abuse. A diagnosis . diagnosed Qr lrtiated for alcohol or drug section. '. . ..' :. :~.;. '._:' ... :,' 
~prepared for the purpose of treatment or abtlse. An inquiring party may be given (d) Minor oppJiCtJni fo"'n'rvi~ JOcks" 
~.rererral for treatment but whi.ch is not so a copy of these regulationl and advised CtJpocity for rationol dloice. Fac1s 
.. ysed is covered by these regula tions. . that they restrict the disclosure of relevant to reducing II th~a! 10 the lif~ 
~ The following are not covered by these alcohol or liNg abuse patienl records. or physical well being of the applicant 
· regulations:. '.' . '. . but may not be told affirmatively that or any other IndlvidDal moy be . . 

.: .. (iJ diagnosis which is made solely for the regulation. restrict the di,c1osure of disclo.ed to the parent, guaTdian, or . 
,.the purpose of providing .eviden~ for. the records of an identified patient. The other person authorized under State law 
· use by law enforcement 8l.Ithorities: or regulations do not restrict a disclosure to act in the minor'. behalf if the . 

,.:' . (ii) A diagnosis of drug' overdose or' that an identified individual is nol and program director judge. that: . 
· alcohol intoxication which clearly h b' . 
-.hows that the individual involved is not never BI eA!1l a pallenL .(1) A minor applicant for lervices 
• an alcohol or drug abuser (e.g... § 2.14 Minor pau.nta. lacks espacily because of extreme youth 
.mvolunta"" in .... lllion of alcohol or drugs or mental or pbX'ical condition to make 

• J o~ • (a) Definition of minor. Aa used In a rational decision on whether to ,. 
;01' ~ctiOfl to II prelcribeQ dosage of . these regulation. the term "minor" did S h~ C · or m~ dn ..... )·· .. conscnt to a isc OSllre un er uvt'srt 

•

. • . • ~o~ means a person whD has not attained of these regulations to his or hf:'T parent. 
:. . 'Con~UaJ,lty rcostrietion&. the age of majority specified in the guardian, or other penon euthorized 

. (a) Genel'01. The pallent rewrd! to applicable State law, or if no age of under State law to ect in the minor's 
:.which ~Ie regulatrcroll appty may be '. majority il .specified In the applicable behalf, and . .::; ' ... 

dIsclosed QI' uaed only el pemritted by . State law. the age of eighteen years. . (2) The apl'licant's situation pose! 8 

· these .regUlations and may not otherwise (b) Sl.Dte Jaw not requiring parenl.Dl substantial threat to the life or physical . 
I be discl.oaed or uaed in any civil.. COMent to treatment.. If a minor patient well being of the applicanl or any other 
,criminal. administrative, or legislative . acting alone has the legal capacity !.ndividual which may be reduced by 
_-pro~ ccmducled by any Federal. under the applicable State law to apply communicating rele'\laTrI {Icll to the 
·~ta~, crioc.a1 alrthonty. Any d.l!cJ01Iurt! for and obtain alcob.ol or drug abuse minor'. perenL guardian. or ather 
~~made·undu these regulatiON must be treaticent. any written consent for . person authorized undf'T Slale law 10 ael 
"'.liniited to that information which is· dilclosure authoriz.ed wl:der Subpart C in the minor'. behalf. .. .' . 
·toecelSary 10 carry oul tbe purpose of the' of tbes! reg1.llatioDI may be given only .: .... ' .. 
!:4ilclo• ure...· • ' .. ,' .' by the min"r patient. Thia rutriclioD f 2.15 Incompetent and dftIeaMCI .' 
;: •.•. (b) UDCOnditionoJ compliance :. include-. but is nol Wnit~d to, any patlenta. '." . • . 
r.1'equired. The re.atricOOfU on disclosure disclosure of patient identifying . . (e) Incompetent fIOtienls ou,er than 
"and use in theae regulation. apply tniCl1'IDation 10 the parent or guardian of mlnors-{l) Adjudication of . 
whether the holde: of the information a minor patient lor the purpose of incompetpjnce. In the case of a patient 
believes that the penon aeeklng the obtaining financial reimb\lneJ11ent. who has been adjudicated ulac.lung the 

:.1nionnation already haa it. has other These regulatioru do not prohibit 8 C41pacity. for any realOn other than 
~means of obtaining it. il a law program from refuling te provid~ Insufficient age. to manage his or her 
-enforcement or other official, haa treatment until the nunor patiellt own affairs. any consent which is 
.obtained 8 ItlbpoV'la, or allerta any consents to the diacloaure nec:e.~8ary to required under these re-gulalions may be 
~other ju.stificatiOD for Ii disclosure or use obtain reimbursement, but refluel to given by Ihe guardian or other person 
which is DOt permi\led by these provide treatment D'I4Iy be pronibited authorized under Sllte law to acl in the 
~Iationl.. under a State or loc:allaw "..~qulring the patient'. behalf. , 
-.~1C) -A.cl.nowJedging the pn!Sertee of program 10 furnish t.1,., ~mce (2) No odjudicaUon of incompetency. 
·polienu.: Raponding to req~, (1) ~ Irrespective of abilit)' to pay. For any penod for whicil the prograro 
presence of ao ~denufled pallent 10 a (c) Stote law requiring parentol Olreclor deten:rune-e that a patient. other 
facility or camponent of it flCility which consent to treatment. (1) Where State than a minor or on'~ who has ~n 
Is publicly Kientlfied as a place where law require, consent of a parent. adjudicated incompetent. auIfe.o !rom a 
onl~' alcohol or drug abuse diagnosIS. guardian. or other pUlon for 8 minor to medical condltJorJ lhat prevents 

•

' ent. or refelTBl i, prOVIded may be obtain alcohol or drug abuse lreitment, knowing or effeC',tlve action on his or h~r 
,. ledg!!d only jJ !he paLlent', any wntteD COlllent fer dacio.un OWD behalL the ptogr'lm director may 

. n c.on.aent il obullned in authorized under Subpart C of these exercise the rir;hl-of the pattent 10 . 
-..oordanc.e wUb tubpart C of chHe . . ~liol1ll InUlI be JiVeD by both the COJISMt 10 • dJlcloaureander Subpart C . 
rr;sulahoru or if IIolI a~honzmg wort ..... ' .minor and hll or her p411'ent. SUaNilan. or of thaefel1ll,lUoDllor tobe ~ ptllpOIe . . ' 
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'~r;~~el ~r th~';;;gr~ is not' !:·lh.ese re8walior.i ~ order 10 provide : • 
d...• ' . . '. ,., \ •. ~ ,- ..•. (~I"'" • r" I',doiure) e .>1:: ~·I./,."\r: ........ • I" &uc.~ sccess .~ .1 t,.' path, .•. ~. .~ ...,.. • .. '1 ,~. 

(4} A &t4letnt.: .. that repOrts or·'. :"j{.;.L ,. (b) Resln·CI.ioll on 1Ji.e af information . 
• ;~,.c~Ulij;le·!;led child abuse .aod neglec.t mitde Jnfo:malion ob~i.oed by pa~cnt ~CGess a. Dalt-Ion which Ihl. COI1seni.il lisned.) 

'. ~ Itw.·· 
::: ~~. ~.~:-. 

":.~, t'··t~ ~ ':.a..!OoOOcu:ser Stale law to ippropriate State or . to hi. or her patient record II .ubJcctto 
;.",;~ .. ~al authoritiu .ire Dol prote.cted. " ,' .. ~.lhe re·slr~Lio.n OD ~Je ~C 1l.i. w£ormatioD 

~"'''~-,''~·,f.;~1 A citatinn lD 1he Federiallaw and' . to initiate or .ubstantiate any criminal 
·.-'-.I:I!!!nl.Lllt1ons. ,.-. . ~ . .; ,'.: :"':~"''':'. '. ,' ..... charge. against the palient or to conduct 

7. SignllUft of patient 
.. ~ 1 ~. ... '';' 

Program op~'Q~'The pro8raID may', .any ~ Lnv~tigatiOD of the patient a. Signa lure or parenl or guardian (",11m 
t· _ .. ise ita own noUce, or ma)! uae the _.' 8i provided wr under i 2.1Z{d)(1}. required) 

!,,~ -ample ootice in paragraph !d) to . . .:. Stibp'art C-olseJosure's Wlth Patient', 
~: .~ -.alIDply with the ~equire.menlto provide Consent 9. Signature Dr person luthorized lO.ign UI 
'. ;: the patient with a summary in writing of .. '.. . lieu or the pallent (where required) r ;: the federal law and iegwations.in. .' . § 2.31 Form of....men ~t. 

~ \ -"'. 
; . 
",' 

{,<, ,:·addi'~n. the program may include in.1M . (a) D~ujred elements. A written 
• :....t· lKOl{ 1:0. Thil con~t it Mjoee1 to rnocatiOD II '. 

';" ',.:wnUe.o 'WlUBaIjl <wOrDlation '.~:: .' '. .' conseot lD • diacloS'UN! und~ these Iny lime DCl!1tt to tile nlertl lbat the . ~_.: . ~ ~.' ,-
~ .. ;:~g Stak! law and lUIy program' .: 'regulations mUll indud~ . ':".1,. " .. ' progrem whic:ill. to .... , the dtaclOlW't bat 
l~ '::~policy nol'iQCOnWtenl .with Sla!e and '. :--" . '(1J The specific name or'genml '~.-'. alteady LIken Iction ill ,..liance on fL II IXlt 
f :!7~.l.a,,: 011 Ua.e subject of., ,. ::., -~ :..~ : desi~ation or the ~~m or persc:n. pCtvlOusly revolted. thi. CORlelll will .-
;: .. >' conooen1J.aJrty of .ko~ ~,~ '.'.; _ :. pe:1Il1tted to make the diadosu.re. tenninaJe upon: (apecific dal&. eve.w. or ", ; r.:-.~ pollen! ~~ . "':'~'I ( .. =l::!:~;~.":~· "-. 12) The Dame or. title o~ th~ Individu~1 condition) ." .. : "'; r ••• 

~~. '. ';1 (d} Sompk IlOUce . . -'-' ~~, ... '.'. ' .• ~~. . or the nam~ of the organization to whIch . (c) Expired. deficient. Dr false consent. 
;.: ::;~~ of Alc.obb; ~.~ ~~ ... discl~ J. to be made. . . ". A disclosure may not be made on the 
, . - htimt ~ ..' {3) The name of tile patlen!. .. basia oIa consent which: . : 
~. ':-.-: :: " , -"~-..;.~' , .. '~':' . (4) The purpose' of tile di.dollllre. . . . .. ' 

'!'lIe con.fIdel!U Ii of akoMI aM drug (5) H c.h d h t kind r ... (1) Hu expired: . ', ... , " 
::f~~~e p&lie.1lJ ~1_IDUWMdby uu. .;~'-:::;;'(orma~:j~ to t; d~c~08ed. 0. , '. :'. (2) Ollila race .ubai~nU~y fail. to' .... 
, ~-; ,roVol~ ia proteded by FeOerallaw .. "ld ":T:. ~ (6) The signature of Ihe patient and, confo:m to aDlV of the req\l~emen.ls let 
;;--. :-:-~latiOl'tL Gesaerall,. thl! pro&Tam may ool~. ....hen required for a patie-nt who is a . ". forth 1n para~.aph (a) or ~ •. ~ction: , 

" .. 

.~-: .• Y to a perNln.autsl~ the.p.rop~ that a,:, ... minor, tM lignaturt!~f a p~rsOTl '." '.:' ..... : ~3) Is known to have bee,n revoked: or 
·,.-:pabeo! 1,.M~~~~m. ~ ditdoae ~ny " • "utilorized to ";Vf! con3lE'l'lt under. :U<t;' ,(II) Is kAown. or throllgh II reatolllble .. , 

E IOn ...... ' ... r'll!! I pallent as In ,...4> ~. • ~. th' 
'. hoi or11nlt! Ibvsc URlrsr .' - ;..0:: •• .- ... - or. wben re<fU!reQ for a l'9tieont who I! . effor:t could be known, by e ~Il -'.' 

.' _ tn The petJenl CtITISeTrtJI m writ~ ':. -t ·incompetent or dec~Med, th~ s;gnattlre .' holdutg the ncorda 10 be. ~Ilt~~y ., . -, \ 
':- (:)Thrc!lKloal.ftlla~eGbyIlCOUJ1 - ·of8personautilorizedloll~undeI. Calaf.~, : .... ; ... ':':'~ '1'; ...•.•• ;.~ :.:: 

'. ,,~, Clr'der; or ... ,'; •. '. : ,,",:,: ;r".: '.- ... -~ ... :., :.·1 2.15 in lieu of the patient .. ' . .- (Appn:,ved by the Offia! of Mlln~1 aDd '.~' .• ~.~ 
I .-:~. (J) The dlJclosu:re i8 1Il.oe 10 medical ... ". ~,{7) The date Q%l which the ~nae.nt i. . t ·Budget under Control No. OU3O-OO9lIJ ...... 
;'"~~"'a.iacalsue4!ii'DCycr10· ·f .... • . ed"- . -" .... - . . • ,'.:. . ........ ' .' 
:,~=::~lified ~ I""~. MIL, cr. "~'r~rs).A statement Iliat Ole cOn-eDt I. '. f~ ProhIbItklfton redilCIOeurL..· : ';" .. , 
.;E:;~e9Ml~ed ~.~., ~ d ':':'.:: .~:-:,:. 'Iubject to revoeatioo at any time ~cept ·.ra} N.0tjoetoDccomponydiscltn~re.. . .:0 

: .-: ~_. onbo ~. _.n .. ~ '; ..... '.; .to the extent that the program or person Each dUJclo.W"e made with the patient s 
I'~.· ~~ ..... ,lona J' I PI"OgTalrlIII crune. .. . h' b I. .1..- di--' h 'tl I t ~ ............... ".ed .... ·j.;':..;.:5apeQed-¥lola60'" lAW)' be reponed t6 ·-:--c w IC I. to sna",e w.r:: ItYO'';'Te a~. .' wn en coue;'!nUs 8_-r:-. 
:;\":"'~Ie .-.thorit~ ill ',<XOI"danoe wJth ... ; already aded in reliance ~ It Acting In .by the roll~WInI ~n~.'~~~Dt, ... ' . :"'; 
'~i-Eed.ft1 rep.latinol . ::. t,'"'.: :," ,'.-.' •• '-. ': J - ... ;., reliance include. the provialOil or . ' .. ;: .. : ThiI inlorm.ticn hal bee!! d:lacJoeed .. )'OIl .• ~;.: 
:.!-~.~ ~ u... ad ~0'ftI do _ protect ... ~ • .treatmen1 .ervices m ~liance on a viJld . from recordl protected by FederaJ _' .. '.~ :;'. 
~ inIonnlboa Howl a crime ODCDIJIitted t", ..•. consent to disclose inIonnation to a " confldenliltlry ruin (41 CPR Parl2).11!r ., ;" '. 
;l"~:':. peDent elthn .1 !he progr"l« -sainel &IIY 'thlrd party payer. . ''-~,:':' ".' .'. Fedenl rulet prohiblt)'OU lim. makiDi Iny . 
::~~.JIIInCICI wbo !"orb ~or £he PT'OJI'alTl or ~bouI .' (9) The da te, event or ~ndition upon . further ~cloaure..of thil iGfon:a~.n\eI. 
, _~threat to comnut .1ICh I c:nme. ,Jo' • ::"':-"'which the consent will expire If not further diacloture" eXllHU/Y permmi!d b, 
- -:~:..<:.Fec!erall,," Ilrw:! regula lion. do nol protect k d bef ThiI dale nen" or the wrinea CODImt crt the pIftOII to wbOlD II 

:'; -.-, Worma II on lbout IUlpected child abule revo
d

. ~ ore.. thai th t peMlin. or II otherwile penatUed by 42 CPR 
".~~~ from. being repoMed onder Slale '. con tOon must ~ e COnBeIl PIM z.. A seneral,ulhorizallon for the rUe.uc 
: ~" .. 10 epptOpnlle SL!J~ or k»cal awthontiPS. . will 1 .. 1 DO kmger than NaIGNIbly of meciical or olher inrormation II NCYr 
~-~ 4% U.s.c. 'SOdd-3 Ind tz~.s.c. ~ . Deceas~ry I~ ~e the p"tpase for . lulTicien! rar thia purpoee.lbt Federal ",let 
. ' . - _ federalllw, and 4~ CF"R PI11 Z (or which It II given.. '~=. -" ~.' . .... .: .. : l"e.tric:1lnv Ute o( Lhe mLonnatlon &0 • 
,: '~l ~lJofI&.l . ; '. - . (b) Sampie CIlJ18f!IIt form. The c:rimi.c.:iUY·l1lYutiglll or proNQlle "!Y 

.- - tApp;"t71Ied by u.c Office of ~llIlld foUo~ fOf'tIJ, complH!'S wilh paragraph Ilc.obol or dNa IbuM paUeo!. . , 
• Bullgoet UlIoOer Control No. ~ J (a) of th.tI JeCtIOn. bUI other element! 
:. . ~ may be added. :;:. :-... ,:.:.:_ . .':,' '" '12.33 DtaciotuN. pi'f""~ wtth writt,,!, 

con.enL ...... .. .' . -: .' .. 

, . . 

' .. 

t~ 
" 

--~ ~.tNnt.:ceu Mel . _ '., on 1. J (IlIJM of p.til!'PltJ·O Reqaeel 0 Authorize: 
• '. ...•.• - .~,.' .. ';' .'.., z.. (namt or g-menJ det~bon 01 prosnim II a patient consent. to 8 diacJolW't c:J ' ~ .. 
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. ' 
-:-:, - {e} P.a1ient 0!CCe3..! Qat prohibited. -: whIch It te make 1W~} 

. -.'l"huf: regula1ion. do Dol prohibil i .. '.'" 

.' hi! or her records under I 2.3'1. e . ',,, . ,"J ". program may disclose tha&e records in ..... 
'-, . ~m frOID giV1n6 a patien! ac~s 10 

, kis or her own re!;o~lli;. including the 

•
o~unitj' to iruped and copy any 

.', rda lha I the program maintains 
: t tile paUent. The program i. nol 

3. To duc:Jo.e: (Und and amount of 
informlllOn to be chscloledJ 

'. coqwired 10 obtain B pa !iQ'nt'1 'Writ tell 
... ~ CGnIe.ol or other aulhoriUllion under 
:,... .... .,.. 

4. To: (n.a~ 01' !,tle of the penon or 
0Tia IllU UOII to wh I c.a WKioaw-e ~ to be 

'.0 ...... m.dej .... -,~. ·~'."I"'~":'~:~ .... - .•.. -"!." ••• ~:':;~ • 

-~ .... ~ .. ' . ... 
. ~': 

accoroance with tila! content to anr 
individual or organiz.a tion n&med in the 

. consenL except thai di.c.J08ure1 10 
cen tra I ~ a lrie. and in c:oonedion with • of-

criminal jUilice refurals mUll rDe'ef the ,.. ... 
reqwrem.eIl1J of i 2.34 and ~ . . -. ".;: 

. respectively ... !., ~.' •• ,: .:; .... ~., ....... , • ...- .. - •. 

. '. ":-i. . . 
. . 

.. ~ .... '0 • 

:~..:(,: .1~':J' 



·DIIdoII .... to~ mutttpIe ce!,I~"l r";,~~\:')'·at.! .. :. eel,,· ':.:clion 
:Ot"~-(.I'!tilfW'l""IIIf'·· .,.!onncatlon 'I'd '. C: " !:r', : ~Dte trC' .. I: .. &:nl prclSr.m 10 

~ __ '".,11 ,~._III,. -tI'U:ment programs. ,: I which informatioa i' discloeed to 
lkfjmliolU. For pwposes of !.hi. . : preveAt mwtiple enrollmenta may not 

K11'>!:':::;;'~'" MCtiOn: ':, ,~-.! .. ,.-~.. ..: . : ' - redisclDM or \lSe p.tient ideDtif)'ing 
t"I5:JI.J:~~ :'l:~wJ tefI~try lIleanl u· ' " - inronnatioo for uy purpo .. other Uau 
."_."~,,,,,~F8anizatJon whic:hobtaiDs from two or . the prevention orDlwtj~le enrollmeDts 

~lnOre member prosalDa pltieDl unleSi authorized by • court order under 
'Identllying informaUon about . ' " Subpart E or Olese regulationl. 

1i:.iIiI;:;:")o~'-, Individual. applying lor maintenance (d) PermiUed di.closure by Q untl'ol 
'-'~atment or detoxification treatment fer . registry to {Jrt'le!Jt Q multiple : 

Ute purpose c! avoiding an Uldhidual'l ~'. enrailmCII:, When a member program 
.concurrent c.:·;oIhnent iD more than one 'aau a central registry if an identified 

(0 rjlrogram. - ,,- -. , patient i. enrolled in another member 
~:. DelaJc.j/ic;-lJ'on IreotlAent IDe&DI the ,,: program and the regiatry determine. 

.... ~tn ...... ,~· di.penling of a narcotic d:ug in , -::' ,that the pltient i •• oenroUed. the 
~"dec:realing dosel to en individual in registry m.y disclose-

""'~',''::' "orclu to redu~ or eliminate adverse ' (1) The 1Wn8. addre.s. Ind telephone 
, I physiological or Plychological eBect. :, DW'Ilber or the member program(a) in 

_ ... ,,-, , ,Incident 10 withdrawal from the . _: ~ : which the patient 1, already enrolled to 
7".uslaioed ule of a narcotic drug, c:, ' the inquiring member program: and 
~ Mai~nance treatment meana tha or-.: (2) The name, addrell. alld lelephone 

.,.."Ift,;;''''"a !- diapealing of a narcotic drug III the .~ ,-ii'umber of the inquiring member 
.(',treatIM'DI of 60 indiYidual for '-;program to the member program(sl in 

.:iJ~depentieDCe upon heroin or other : ,which the patient II Ilready enrolled. 
:._ ?"Of'Phine-like drugs, , ' ,; , ~,The member programl may 
, ..... Member program meana • "'"1" c:ommunicate liS neceSlary 10 veriry thaI 

SZ!;~~,I"''''' C1~toxi!icatioo treatment or maintenance no eM'1)r haa been made and to prevent 
~'_"'1rT."" treatment program which report. peUent ,or eliminate any multiple enrollment. 

,identifYina iniormation Lo a ceDtral ':'.i. -.(e) Permitted di$closUl'e by a 
.iegiltry and which it in the aame State ~', 'detDxification or maintenonce treatment 
a. tha I central regiltry or il not more program to prevent a multiple 

,t"", than 125 miles from any border of the enrollmenL A detox1fiC3tion or 
: l:, Slate in which the central registry il maintenance treatment program which 
.1: localed, hal received a diaelolun under this 

:- ~ (b} RestridiolU on cJacJO!IJ11?, A Netion and nal determined that the 
program may disclo.ae patient record. to ~tient i. already enrolled may 

'a central, registry or to any , , .. , communicale as nece,uf)' with the 
detoxifiC41tion or maintenance treatment . program making the disclolure to 'Verify 
program not more than 200 mile. away ,that no error hu been made And to 
Eor the pUl"p<»e of preventing the • prevent 01' elUn.iDa~t any multiple 
~ulliple enrollment of. patient only if: ': enrollment. ~,. ,,;' ... "., '. 
':,(1) The disclosure i.a UMlde when: ,'", . ' .. , ' ' 

I) The patient il .ccepted lor '~' .,: -,I z.H ......... tID .... ., .. 01 the 
tment;, " -',' ' ,'.:" ~\-Oillllll.)udce I)'StWII wNc:h .... nfttnet 

(Ii) The trPe or Cioiag"e o(the' ~ ia '~' petlenta. ' 
!!:1·!:-~c.hanli'l'd: or ." ' ~ .. " '" ..;;:. (e) A program may dilclole 

treatment is interrupted. .informatio? aboula ~at~ent ~o ll:'0se 
.~""UJn .. 'n or terminated. :"', ,': ,';.;, , personl WIthin the cnmmal JUlht:e 

The disclosure is limited to: '''l)'Stem which have made participation 
identifying information: in the program a CGGdilioD of the 

Type and douge of the drug; and dispo.tllon of a.ay crimilUll proceedings 
Relevant dates. ' again.t the plltient or of the paUent'. 

The diaclosure i. made with the parole or other release from cultody if: 
?" patient'. Millen conllenl meeting the Il} The dilclo.ute is made only 10 
. JeQairementa of I 2.31. UC2Pt that: ·thOIe individual. within the crisninal 

~, ,Ii) The C1:lnaent mUlt list the name and justice IYllem who bave II need for the 
, . ,address of each central reglatry and 'inIormatioD ill connection with their 

;.: each known detoxification or ~ duty to monitor the patient'. progress 
m.intenance treatment program to _ (e.g" a prolecuting II10mey who i. 
which a c!i&closure will be made-: and withholdina charse. 'gatnal the pati'!nt. 
,)ii} The conaent may authoriu a • CGur1 gMlnting pretrial or pOlllnal 

"~", di!~lo~ure to any detoxification or release. probation or plArole officers 
.• ., InAimtenaoce trea'menl progl'1lm re.pon.ib1e for luperviJioD of the 

eatablisbed within 200 aWet of the .,.UtIIl}: and 
,Dl'DiOl'1I'" after the CDnaent 1& liVen ' (I) The patieftt hu l.ianed a wriHt'1') 

pfCi\'i:·!.:nr. d;- ;~:!sr-ph (e) ;., ',~is 
lectioD) and the rtquireme.nla nl 
parap-apba (b) UG Ie} or &hi, aeelioA. 
, (b) Dutrltion 01 CtJn'~1tt. 'lbe written 
conaent mUll ,t.te the period during 
which it remain! in eBect. 'Ibis period ' 
mUlt be reuooable, takins into account: '~' 

(1) The anticipated lnath of the . ' .. ~ 
tre.tment:' '. " , . \ 

,_, (2) 'The type or criminal pm(J'~ding , ';-
• involved. tbe need lor the inror:nation in 

coMection with the noal disposition of 
that proceediq. and when the flJl8l 
dispoliUon wW OCCW'i and 

(3) Such other 'actors a, the prog,am. .~ 
, the pltiet. Ind the perlon(l) who will . ~.' 
receive th, diaclosure ClDMider ..... 
pertinent. ',' ',,',' 

le) Rt!vocouon 01 consent. The wrillen ."! 
consent must ,tate that it i. revocable ': t 
upon the p .... se or •• pecified amount ' ! 
of lime or the OCC\.lrTence or a specified. ,~ 
aacertainable event. The time or ; 
oa:urrence upon wbich conlin t 
becomes revocable may be no laler than 
the final disposition of the conditional 
release or other aetioD ID coMection 
with which consent WI. given. .' 

(d) Restrictions on l'ediJclO$u~ and 
use. A per30n who receivel patient 
information under this lee1ion may 
redisclose and Ult it only to carTy out 
that peraon', official duties with regard 
to the petient'. conditional release or 
other Iction in connection with which 
the conlent WI. given., . 

SUbpart D-DI.cloSUN. WltholJt 
PaUent ConHnt • .., ,_.,., " 

,U1 ........ gttic:t •• 
. (I) c..roJ /I.ule, Under ,the 

procedurea requlre.d by'paragraph tel or 
thi. aection. patient Identifying 
iIlformation may be di.closed to medical 
personnel who have a Deed for 
.lnlormltjon about a patient lor the 
purpose'!.)f treating 8 condition which 
po.e. ID Immediate threat to the health 
of any Individual and wbich requires 
immediate medical intervention, 

(b) Special Rule.. Patienl identif~'ing 
information mlY be diacloaed to medical 
persoMel of the Food and Drug 
AcLnLnillration (FDA) who allert a 
ruaon to believe that "the bealth of any 
individual may be threatened by an 
error Ul the manuIaeture, labeling. 0 r 
'11e of a product under FDA Iwi5diction, 
and that lhe information will be used for 
the exclusive purpose of notif)'iag 
patienla or their pbyalcif,n. aiflllkniial 
claDaerL ' - . '. ' , • . 

DAm1nS any IUch program.. conlent meet ins the re-qwremenls of 
Ie) Use 0/ in/orn/oVon lunited tD I 2.3l (except paragrapb (a)(6) which ia • 

:ion of lI/ul: p/~ enrolJIMnu.. A tn.c:onailtent wtlh the rev~tion 

(c) PI'OC~dures. lmnIediatel, following 
madoture.lhe prosram Ihlll doc:wnenl 
the diacJolw-e in the pltient'. recorda. 
,ettina forth iD writin8: , ;''':' ~ 

',. 

,,' 

..... ,...: ....... ~ :_" •• .". a' • 

-,~.~~'~~:G:~" ....... ,A' 
, '.': :. ·.n ~""",,' 

... 't' ... ~~.~ _ ... ,:' "'::- ' 

:~~:; \'3fr~ ~ , , 



7.:t ..... ~;--~~~~·t:.~: ... ....,.· . .: _' f~." ~":-:t' .. ~.,: ......... :· 
.1~.·,:,:",::-, ' •. ~: .. I •• ~; ... : 

•• ~",,,,,"~~~'-'''\' .• :.. ·f. "':~~.~. .... .~." ,'. 

Dr .... 

'. ,0' • ..~ ' •• = •• :.", 

':,,~'.:.: .•• ' "to ~.! .... : i ,Of ... . 
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I '.' . '~.) The name or the medical personnel from program premises by any pt'l'!on 
· • whom disclosvi' was made and: ·.,·if whr 
i' . affiliation with" health C<Jre fa .... :.:; 
~ :. (2) The name o •. he individual making 

the disclosure; . . 
, • (3) The date and time oC the 
· ~ t~.disclo$ure; and . . ... 
· -.:: (4) The nature or the emergency (or 
',.·;error. if the report was to FDA). 
: .. IApprov~ by the Office o~Manllg~menl and 

, Budget under Control No. 0930-0099.) 

1'2.52 Aeselrch i :Itvltles.. 

(a) Patient identifying information 
'. may be disclosed for the pUrpose of 
· conducting scientific research if the . '. 

:. 3 program director makes a determination 
~_:. that the recipient of the patient 
.... identifying information: . 
.'.:' (1) Is qualified to conduct the '!', 

.,- .. research: and ... ~ <'1 

:", • (2) Has a research protocol under 
.'. which the patient Identifying 
':- info~mation: 

, ' • (i) Will be maintained in accordance 
.: :with the security requirements of § 2.16 

.: of these ~gulations (or more stringent 
',.' ~ui~ments): and 

· :', (ii) Will not be rcdist:loscd except as 
"permitted under paragraph (b) of this 

-. section. 
:. (b) A pel'3on conducting research may 
.• ' lose palient identifying information 

· ined under paragraph (a) of thi5 
tion only back to the program from 

. which that infonnatlon was obtained 
-', and may nol identify any iodividua) 
.- patient in any report of Ihal research or 

otherwise disclose patient identities. .. 
· f 2..S3 Audit Ind eYIIlwlUon actIvItlH. 
... :. (a) Records not copied or removed, U 
, . patient record, are not copied or 
· ' .• remo\'ed. patient identifying inIormation 
· ~. may be disclosed in the course of a 
<7 .. ·.review of ~cord. on program premises 
:;':< to any pel'!on who agrees in writing to 
~-. comply with the limitations on 
· ~rediscJosure and use in paragraph (d) of 

this section and who: 
'. (1) Performs the audit or evaluation 

.J activitv on behalf of: . 
(i) Any Federal. State. or local 

governmental agency which pro\ides 
financial assistance to the program or is 
authorized by law to regula te lis 
activities; or 

'. (i1) Any private person which provides 
· financialassi.tance to the program. 

which i. a third party piyer covering 
patienls in the program. or which is a 

: peer review organlza tion performing a 
.ulilization or quality control reviev.~ or 

(2) Is determined by the program 
~:rector to be qualified 10 conduct Ihe e or evaluation acllvities. 

.' Copying or remo~'al of records. 
cords conlaining patient identifYing 

.udormatlon may be copied or removed 

... ::-: .. 

. ;.,; ...... , 
« ... ·r ~." . 
iLL: ....... t .......... • 1' ... 

t ~; Agreell Ir, wrltlng:.I: 
(i) Maintain the patient identifying 

information in accordance with the 
security requirements provided in § 2.16 
of these ~gulalions (or more stringent 
req1.!:~ements); 

(ii) Destroy aU the patient identifying 
'Information upon completion of the 
audit or evalualion: and 

(iii) Comply with the liMitations on 
disclosure and use in parr.graph (dJ of 
this aeclion: and 

(2) Perfonns the audit or evaluation 
activity on behalf of: ' 

". (i) AIly Federal. State. or local 
governmental agency which pro\'ides 
financial assistance 10 the program or it 
authorized by law to regulate its 
'activities: or 

(ii) Any pri\'ate pel'!on which provides 
financial assislanc~ to the program. 
which is a third part payer covering 
patients in the program. or which is a 
peer ~view organization performing a 
utilization or quality control review. 

(cl Medicare or Medicaid oudit or 
~valualion. (1) For purposes of Medicare 
or Medicaid audit or evaluation under 
this section. audit or evaluation includes 
a civil or administrath'e im'estigation of 
the program by any Federal. State. or 
local agency responsible for oversight of 
the Medicare or Medicaid program and 
include. adminiltrative enforcement, 
against the program by the agency. of 
any remedy authorized by law to be 
imposed 8S ~ result of the rmdings of the 
investigation. , 

(2) Consistent with the definition of 
program in § 2.11. program includes an 
employee of. or provider of medical 
.ervice. under. the program when the 
employee or provider i. the .ubject of a 
chil investigation or administrative 
remedy. a. those term! are used in 
paragraph (cHI) of this section. 

(3) If a disclosure to a person is 
authorized under this scction for a 
Medicare or Medicaid audit or 
evaluation. including a civil 
investigation or admmistrative remedy. 
as those terms a~ used in paragraph 
(cHI) of this section. then a peer review 
organization which obtains the 
information under paragraph (a) or (b) 
may dlsciose the information to that 
person but only for purpose!! nf 
Medicare or Medicaid audit or 
evaluation. 

(4) The provision, of this paragraph 
do noteulhonze the agency. the 
program. or any other person to disclose 
or use patient identlfymg information 
obtained during the audit or evalulltion 
(or any purposes other than those 
neceuary to complete the Medicare or 

Medicaid audit or e\'aluation activity as 
~~ecifi('d . , '~is p;> ~ ;~aph. 

(d) Llflll .... :ons on Jlsclosure and use. 
Except as provided in paragraph (cl of 
this seclion. patient identifyina 
information disclosed under this aeclion 
ma)' be disclosed only blck 10 the 
program fro~ which it was obtained and 
used only to carry out In ludit or 
evaluation purpose or to investigate or 
prosecute criminal or other acthities. aa 
c:.;thorizcc by a court order er.·.::-reti 
L:ntler § Z.W of th ... .&&rc;':fulations.. 

Subplrt E-COurt Ofi:lers Authorizing 
Discioaufe And U .. 

12.61 Le;aleHICt 0' order •.. : 
(a) Effect Art order of. court 01 .... 

competent jurisdiction entered under 
this subpart i. I unique kind of court 
order. Its only purpose Is to authorize a 
disclosu~ or use of patient informatIon 
which would otherwise be prohibited by 
42 U.S.c. 29Oee-3, 42 U.S.C. %9Odd-3 and 
these regulRtions. Such an order docs 
no! compel disclolure. A lubpoena or a 
.imilar legal mandate must be issued in 
order to compel dilclosure. This 
mandate may. be entered at Ihe lime 
time as and accompany an authorizing 
court order entered under these 
regulations . 

(b) Examples. (1) A person holding 
records subject to these regulalions 
receive. a .ubpoena for those records: a 
response to the lubpoe'ntl is nol . 
penni lied under the regulations unless 
an authorizing court order is entered. 
The person may not disclose the records 
in response to the .ubpoenll unless a 
court of competent jurisdiction enters an 
authorizing order under tnese . 
regulations. . 

(2) An authorizing court order is 
entered under these regulations. but the 
person authorized does not want to 
make the disclosvre. If there is no 
.ubpoena or other compulsory process 
or a sui.>poena for the records has 
expired or been quashed. that person 
may refute to make the disclosure. Upon 
the entry of a valid .ubpoena or other 
compulsory process the person 
authomed to disclose must disclose. 
unless there is a valid iegal defense to 
the process other than the 
confidentiality restricitans of these 
regulations. . 

I 2.62 OrdH not applicable tn r.<:ortI, 
dlaclo.t'd wlthOU1 conNnt to r ... ~ 
luditora and evalullora. 

A court or.der under these rcgulatlOr.s 
mny nol authorize qualified personnel. 
who h8\'e received patient identifying 
Information without consent for the 
purpose of conducting reaearch. Iud'! or 
evaluation. to disdoae that Informallon 
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'-:j ':~, l' . or ut It '0 conduct any crunmal 
~: .• ::: :11n""tiF~"OD or proseC\ltic-: of II Nlien!. 

. Howe\ J court order ,!l,~'; ~ ~:.,;j may 
luthon.;. .hsclosure and use of records '0 investigate or prosecute qualified 
pel"tOMellloldlng ~ ~c.ords. 

• U3 Conftdenttaf commUn~tions.. . 
'. (a) A court order under these '.' 

reogulation. may authorize di.cloao.re of 
: conIidential communication. made by a 
. patient to a program in tht course of 

diagnos ' treatment. or referral for 
treatme~ : only if: 

(1) The disclosure is necessary to 
prott'Ct igamst an exiating threat to Ufe 
or of lerious bodily injury, including 
ci.r;:.)mstances which constitute 

" .• usp~cled child abuse and neglect and 
verbal threat. against third paMies; 

(Z) The d.isciosW'e i. necessary in 
con.'lection with U1vesugahon or 
prosecution of an ext .... eme!y serious 
crime, suc.h as one which directly 
threa tens loss of life or serious bodily 
injury, including homicide, rape, 
kidnapPing, armed robbery, assault with 
a deadly weapon. or child abuse and 
nl'glect: or 

(3) The dlsclo~ is in coMection 
with lilJgatlOn or an administrative 
prot:eedmg in which the patient offers 
testimony or other e"idence pertaining 
to the content of the conildenllal 
commurucatlons. 

I 2.a4 Proc~urel and entt!N fot orde,.. 
llUthomlng dtaclo IIITH 1'0' no ncr1mlr.aJ 
purpo.q. 

.. (a) Application, An order authorizing 
the disclosure of pa tient records for 
purposes other than criminal 
investigatIOn or pros~tion may be 

~." Ipplied for by any person having a 
". legaliy recognized interest in the 
' .. '. dilclosure which is aoughL The . 

: application may be fUed separately or 
.' . as part of II pending civil action in which 
. It appears that tht patient records are 

~. needed to provide evidence. An 
.•. Ipplication mst use • fictitiou. name. 
~ . IUch as John Doe. to refer to any pa tient 

and may not contain or otherwise 
disclose any paritnt identifying 
Information unless the patient IS the 
Ippllcant or hilS given a written coo.ent 
(meeting the requirements of lhe.e 
~ulationa) to disclosw-e or the court 
has ordered the ~cord of the proceeding 
,ealed from public acrunity. 

[bll\·o"c~. Tne patie.l! and the person 
.''''-. holding the records from whom 
/ ~.closure is lought must be given: 

(1) Adequate notice in a mannc~ 
~hlch ..... ill no! Jlsclose pallent 
IdenlifYlng :nforrr.alion to othe: persons: 
Ind 
, (2) An opportunity to file 8 written 
re'ponle to the application. or to appear 

........ 
. , 

'J:;~'~~~'~ 

In person. for the limq~d purp~e cf 
~ ... " 1,1 - .J. to', .... r ~ !,j~u~c..;: .. 1r.d 
reg..: I., t" '.' .. rltL·na for the iuuance of the 
court order. 

(c) Rcriew of evidence: Conduct of 
hearmg. Any oral argum~nl. review of 
e\'idence, or hearing on the application 
mu.t be held in the judge'. chambers or 
in 10m£' manntr which en'tm!s that 
paUent identifying Information ill not 
di.closed to anyont other than a paMy 
10 the prcceeding, the pstie'nt. or the 
person holding the record, unless the 
patient requests 8n open hearing In a 
manner which meets the written consent 
requirement. of these regulations. The 
proceeding may include an txaminaUon 
,by the judge of the patient rtcorda 
referred to in the application. 

(d) Crilena /orenlry of order. An 
o:"rler under this section may be entered 
only if t.~e court determines L~at good 
cause elUsts. To make this 
dettrmination the court must find that: 

(ll Other ways of obtaining the 
information a~ nol available or would 
not be effectlve; and 

(2) The public interest and need for 
the disclosure outweigh the potential 
injury to the patienl, the physician· 
patient relationship and the treatment 
services. 

(e) Content of o."O·er. An order 
authorizing a disclosure must: 

(1) Limit disclosure to those paris of 
the patient'. record which are tssential 
to fulfill the obiective of the order. 

(2) Limit d.iaclosurt to thoae persons 
whose netd for information is the basil 
for the order: and 

(3) lnclude .uch other measures u are 
neCtllSllry to limit d.isclosure for the 
protection of the patient, the pbysician
patient relationship and tht treatment 
.erviC.!!.; for example. ae.ling from 

. public 'CTl.lti.t?-y the record of any 
proceeding for which dilcloture of a 
patient'a record hal b~n ordered. 

'2.65 ~I'ft and Ct11eN for ordera 
auttloriztng chcloaure ."d UN of recorda 
ill criminally In.,..ttpta or pt'OMC\Ite 
pdIntL 

(I) Application. An order authorizing 
the disclosure or use of patient records 
to criminally inveatigate or prosecute a 
patient may be applied for by the person 
holding tht record. or by any person 
conducting invutigatlve or proeecutonal 
Ictivities with re.pecl to the 
enforcement of criminal laws. The 
.pplication may be filed separately, as 
part of an application for a subpoena or 
othe~ compulsory process, or in a 
pending crimmal action. An application 
mlJst use a fictitious name suc.h 81 John 
Doe. to reler to any patient and may not 
contain or olherwl.e di.close patlfml 
identifying information unless the court 

hes ordr-nd the record of ~~" preece I -,g 
~ldled ::.Jm public scn::i:;~', 

(bl Notice and hearing. Unless an 
order under t Z.66 is .ough! with an 
order under this .ection. the person 
holding the record. lDull be given: . 

(1) Adequate notice (in. maMer 
which will not disclose pltient 
identifying infonnatioD to third parti~) 
of an application by a person performing 
• law enforcement functic~: 

(Zl An opportunity to appca: and be 
heard Cor the limited purpose of 
providing evidence on the .tatutory and 
regulatory criteria for the juuance of the 
court order: and . 

(3) An opportunity '0 be represented 
by counsel independent of cOUDlel for 
an applicant who is a pel'lon performing 
I law enforcement functIon. 

(c) Review of evidencp; Conduct 01 
hearings. Any oralsf'g\1ment. review of 
eviden~e. or hearing on th~ application 
shall be held in the judge', chambers or 
in lIome other manner which ensures 
that patient identifying iruomlation is 
not disclosed '0 anyone olher thac B 
party to the proceedinga. the patient, or 
the person holding the rewrds. The 
procetding may include an examination 
by the judge of the patient records 
referred to in the application. 

(d) Criteria, A court may authorize the 
disc:losure and use of palient records lor 
the purpose of conducting a criminal 
Investigation or prosecution of a patient 
only if the court finds LIla! ~ll of the 
following criteria are met: 

(1) The crime involved ia extremely 
lerious, IUch 81 one whic.h causes or 
directly th~aten. lou of life or serious 
bodily injury includiog homicide, rape, 
kidnapping. armled robbery. assault with 
tl deadly weapon. and child abuse and 
neglecL 

(%) There ill II rea!onable likelihood 
that the recorda will disclose 
inlormatic1n of aubstantial value in the 
investigation or prosecution. 

(3) Other way. of obtaining the 
information are notnaUable or would 
not be effective. 

(4) The potential injury 10 the patient. 
to the physician'patient relationship and 
to the ability of the program to provide 
lervices to other patients i. oUlweighed 
by the public interest and the need for 
the disclosure. 

(5) If the applicanti. a per'lOn 
performing 8 law enforcement function 
that: 

Ii) The person holding u.e records has 
been afforded the opport~' to .be 
represented b:,' independeu& CXlunsel; 
and 

(ii) Any person holding the records 
which ia an entity within Federa!' SIs Ie. 
or local government haa In flcl been 
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_ - .r:epres~t~d by'counsel independent of 

'le applicant. .' 

•
) Con:ent ofc' ··!Yr . ..... ny orcl('~ 
orizing a diS. sure or use oi patic:1t 

records under thiS section must: 
(1) Limit di,closu~e and use to :.hose 

parts of the patient'. record which are 
fssential to fulfill the objective of the 
order: ' 
. (2) Limit disclosure to those law 
'enforcement and prosecutoJial oencial! 
who are responsible for,~or are 
donaucting. the im·~;tigation or 
prosecution, and I.. ~t their use of the 
records to investigatjon and prosecution 
of extremely serious crime or suspected 
crime specified in the application: and 

·(3J Include such other measures 81 are 
necessary to limit disclosure and use to 
the fulfillment on only that public 
interest and need found by the court. 

'~2.66 Proc~ur" and criteria for ordera 
arthoftzing dildo ... ,.. and us. 01 ~rd. 
to InYutl9ate or prosecute a program or 
!he penon holding u,. reconIL 

(a) Application. (1) An order 
,uthorWng the dlsclosure or use of 
)atient records to criminally or 
l,..m.inistratively investigate or 
lrosecute a program or the person 
.olding the recorda (or employees or 
gents of that program or pe:-son) may 
e)lpplied for by any administrative. 
" \{ory. 5upervisor:,'. investigallve. 
~.rcement. or prosecutonal 
-, 8ving jurisdiction over the 

m'. or person'. activities. -
(2) The application may be filed 
'parately or as pan of a pending civil 
, criminal action against a program or 
e person holding the records (or 
'eota or employees of the program or 
t"Son) in which it appears that the 
tient recorda are needed to provide 
Ilerial evidence. The application must 
~a fictitious name. IUch 88 John Doe. 
refer to any patient and may not 
ltain or otherwise dlsciose any 
:ient identifying information unless 
COur1 bas ordered the record of the 
ceeding sealed from public .crutiny 
he pallent has given a written 
sent (meeting the requirements of 
31 of theae regulations) to that 
IOllure. ' 
) Notice not required. An 
lcstion under this .ection may. in 

the discretion of the court. be granted 
wi~hollt notice. fl.' \ .:~I..;- =' r·'.:· ~s 
., :. ~C4l!lr. .::e pI O:;i .,~;. to the 
pc: son holding the records. or to any 
patient whose reco: :, are to be 
dlsclo~ed. upon implementation of an 
order .0 granted any of the above 
persons must be afforded an opportunity 
to seek revocation or amendment of that 
order. limited to the pre.entation of 
evidence on the statutory and regulatory 
criteria for the issuance of the ccurt 
oreer. 

(c) Requirements lor order. An order 
under this section must be entered in 
accordance with. and comply with the 
requirements of. paragraphs (d) and (e) 
of i 2.64 of these regulations. 

(d) Limitations on disclosure and use 
of patient identifying information: (l) 
An order entered under this section 
must require the deletion of patient 
identifying information from any 
documents made available to the public. 

(2) No information obtained under this 
'section may be used to conduct any 
lnvestigation or prosecution of a patient. 
or be used as the basis for an 
application for an order under § 2.&5 of 
these regulations. 

t 2.61 Ordera authorizing tha use 01 
yndercover .g~nta and Informant. to 
criminally In ..... tlgatt employee. or Igtont. 
of a program. 

(a) Applicotion. A court order 
authorizing the placement of an 
unden::over agent or informant in a 
program as an employee or patient may 
be applied for by any law enforcement 
or prosecu\orial agency which has 
reason to believe that employeel or 
agenil!l of the program are engaged in 
criminal misconduct. . 

(b) Notice. The program director must 
be given adequate notice of the . 
application and an opportunity to 
appear and be heard (Col' Ole limited 
purpose of providing evidence on the 
.tatutory and regulatory criteria for the 
illuance of the court order). unless the 
application auert. 8 belief that: 

(1) The program director is involved in 
the criminal activities to be investigated 
by the undercover agent or informant: or 

(2) The program dlrector will 
intentionally or unintentJOnally disclose 
the proposed placement of an 

, . 
.... "l.-;:~ ;~ ~.A'" "'," - .. '; 

undert:J\"~ 81W"It or info:-mant to t~ ) 
t.:":'1pk:. : r • ·£'!:ts WI:O are suspc~:,;,; 
of crimm ... acti"'lties. 

(e) Crife.-ia. An order under this 
section may be entered only if the court 
detennine. that sood c:auseexistl.To 
make this determination the court must 
rlnd: 

(t) There is reason to believe that an 
employee or Isent of the program i. 
engaged : .. ::-im:-.ill activity; 

(2) Ot;:&:~ way, of obtaining evidence 
of this criminal activity are not available 
or would not be effective; and 

(3) The public intere.t and need for 
the placement of an unden::over agent or 
informant in the program outweisb the 
potential injury to patients of the 
program. physician-patient relationshi?s 
and. the treatment services. 

(d) Content of order. An order 
authorizing the placement of an 
undercover agent or Wormant in a 
program must: 

(1) SpecificalJ)' authorize the 
placement of an undercover agent or an 
informant; 

(2) Limit the total period oC the 
placement to six"tnonths; 

(3) Prohibit the undercover agent or 
info:mant from disclosing any patient 
identif;'lng information obtained from 
the placement except as necessary to 
criminally investigate or prosecute 
employees or agents of the program: and 

(4) Include any other measures which 
are appropriate to limit any potential 
disruption oC the program by the 
placement and any potential for a real 
or apparent breach of patient 
confidentiality: for example. sealing 
from public Icrutiny the record of any 
proceeding for which disclosure of a 
patient's record hll been ordered. 

(e) Limitation Off US#! of information. 
No information obtai~ed by an 
undercover agent or informant placed 
under this section may be uled to 
criminally investigate or prosecute any 
patient or as the basi' for an application 
for an order under § 2.55 of these 
regulations. 
{TR Doc:. 87-U7&S F'i1t!d ~7: 8:45 am] 
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APPENDIX E 

Consent for Release of Confidential InformG\tion Form 
i 

• 



, f>.., 

U.S. DEPARTMENT OF JUSTICE 
..,' 

FEDERAL BUREAU OF INVESTIGATION 

'. . ... 
" , 

EMPLOYEE ASSISTANCE PROGRAM 

f 

4 

CONSENT FOR RELEASE OF CONFIDENTIAL INFORMATION 
~~~~ --- --

... 

:f· NAME: 

2. I do hereby authorize , Coordinator, 
Employee Assistance Program to disclose to ~ ____ ~ ____________ ~ __ ~ __________ ~ 

(Name of person, organization or program) 

--------------~-----------------------------------------------------------------------
3. the following information 

~(~E-x-t-en--t-a-n-d~/~o-r~N~a-t-u-r-e--o~f~I-n~f-o-rma---t~io-n-)~------------------

4. for the purpose of 
(Purpose or need for di~cl08ure) 

I understand that my records are protected under the Privacy Act of 1974 and the 

.deral ~vilian Employee ~coholi~m and Drug Abuse Confidentiality of Records 

(42 eFR). 1 understand that information about ae cannot be di.closed without my 

written consent unless otherwise provided for in the regulations. I also understand 

that I may revoke this consent at any time except to the extent that action has b~en 

taken in reliance on this informed consent. I understand that even if I do not 

withdraw the consent that this statement of consent shall automatically expire on: 

5. 
(Specify date or circumstances under which consent will expire) 

6. Executed on the 
(Day) 

o f _~_-:-: ___ ' 19 ~~~_ 
(Month) (Year) 

(Signature of Employee) 

~. (Signature of Employee Assi.tance Program Coordinator) 




