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FOREWORD

Recent years have seen an increasing trend towards the use
of mediation and arbitration as an alternative to the adjudicatory
process in parent-child and school-student disputes and as an
alternative to dispositions for restitution purposes. The use of
mediation in family disputes has been expanding nationwide over
the last 20 years. The Florida Legislature has declared the use of
mediation and arbitration as the public policy of the state (Sec. 44.101
(4) Fla.Stats.), and the State Supreme Court has adopted rules of
procedure governing the process in all civil, family and juvenile
cases (ER.C.P. Ch 1.700-mediation & arbitration). Courts, schools
and executive administrative agencies across the country are
adopting mediation and/or arbitration as an alternative dispute
process. Much has been written about the process, but very little
real research or evaluation has been done.

This paper examines issues related to ethical dilemmas which
mediators face and the need for ethical standards. The paper
also addresses the need for effective training and professional
development. The paper is published by the Children, Youth, and
Families Judicial Council, whose members are listed herein. The
Council is part of the Key Decision Maker Project sponsored by the
Annie E. Casey Foundation. The purpose of the Council is to bring
to the public policy arena critical issues pertaining to children and
families which have a direct impact on our courts.

The members of the Council were chosen because of their
concern for issues pertaining to children and families, and for the
esteemed reputation they enjoy in their chosen areas of judicial re-
sponsibility. All members of the Council may not totally share the
opinions or conclusions of the author, Professor Robert Bush, but all
members endorse the concept of publishing scholarly papers that
we hope will generate public policy discussions and enlightenment.

Professor Robert Bush is a noted law teacher and researcher in
the field of mediation. Professor Bush regularly contributes to the
development of training standards for mediators and has lectured
extensively in the field.

This paper discusses the types of dilemmas and conflicts that
mediators are faced with when dealing with parent-child issues.
The paper encompasses the results of research undertaken by Pro-
fessor Bush for the Judicial Council. It gives policymakers direction

vii




in finding ways to favorably resolve the dilemmas. The Council
is fortunate to have the opportunity to publish this timely and
thought provoking paper.

Judge Frank A. Orlando (Ret.)
Director

Center for the Study of Youth Policy
Nova University

Shepard Broad Law Center
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Introduction:
Abstract of the Study

Since the early 1980s, mediation has been developing as a
means of resolving conflicts involving juvenile disputants. Parent-
child mediation is one of the most rapidly growing areas of practice
in many jurisdictions. However, serious concerns about mediation
have also increased, especially on the ground that its practice is in-
sufficiently professionalized and disciplined. One central concern
is that there are no clear and demanding standards of practice for
mediators and therefore there is little initial training or ongoing
guidance regarding ethical practitioner conduct.

This pape: is based on research, sponsored by the Judicial
Council of the Center for the Study of Youth Policy and by Hofstra
University School of Law, involving interviews of roughly 25 media-
tors working in parent-child mediation programs. The mediators
were asked to identify mediation situations they had experienced
which, in their view, raised difficult ethical dilemmas on which they
felt the need for guidance by professional standards and program
policy. This report summarizes and illustrates the findings of the re-
search as to major types of dilemmas confronting youth-centered
mediators and analyzes how these dilemmas resemble and differ
from those presented by mediation in other contexts. It then offers
suggestions regarding policies that can help train and guide media-
tors in how to recognize and respond to dilemmas in practice.




I. Background: The Development of Mediation

Inveising Juveniles

Over the past two decades, dissatisfaction with the formal
judicial process — its high costs, adversarial character, and frequent
inability to provide satisfying remedies — has led to the develop-
ment and expansion of a range of nonjudicial alternatives for
resolving disputes? These “alternative dispute resolution” (ADR)
mechanisms include arbitration, mediation, and negotiation as well
as mini-trial, summary jury trial, and early neutral evaluation?
These are “alternatives” in the sense that they resolve disputes by
means other than court adjudication. All have, in varying degrees,
some common elements distinguishing them from adjudication —
most notably, privacy, relaxation of procedural formality, nonap-
plication of substantive legal rules, and emphasis on compromise to
find a solution! ADR processes have increasingly been utilized in
many different areas, including business and commercial, environ-
mental and public policy, consumer, divorce and custody, and many
other disputes and conflicts?

This paper focuses on one ADR process, mediation, as it is
used in disputes in which one of the parties is a juvenile. Mediation
is commonly described as a consensual process in which a neutral
third party, without any power to impose a resolution, works with
the disputing parties to help them reach a mutually acceptable reso-
lution of some or all of the issues in dispute’ Since the early 1980s,
there has been a marked growth in the use of mediation to resolve
disputes involving children or youth, especially in three areas: in-
tra-family, or parent-child conflict;” conflict between students in
elementary or secondary schools;® and interpersonal zonflicts lead-
ing to minor criminal complaints against “juvenile offenders.” The
idea of using mediation in these areas was in part an outgrowth of
two earlier developments in the utilization of mediation?® First, me-
diation was used, beginning in the early 1970s, as “an alternative
to criminal prosecution” to resolve minor interpersonal disputes
between neighbors, acquaintances, co-workers and so on, which
could otherwise lead to complaints to local law-enforcement agen-
cies! By 1980, mediation was well-established and widely used in
this field; and as those familiar with the field explored potential new .

applications, minor disputes involving juveniles — within families,
schools, and the larger community — seemed particularly good
candidates for the mediation process. Second, mediation was used




beginning in the late 1970s as an alternative to civil litigation to re-
solve contested divorces, especially child custody, visitation and
support issues? By the mid-1980s, child custody mediation was also
widespread, and the resulting focus on the value of mediation in
furthering children’s welfare probably contributed to interest in
applying mediation to cases involving juvenile disputants.

The extension of mediation to disputes involving juveniles
makes good sense in terms of the general theory of mediation and
its benefits® Since it is nonadversarial and consensual, mediation
can, according to theory, resolve disputes without destroying an
important relationship between the disputants. Since it is not bound
by formal legal definitions and rules, it can fashion creative and
integrative solutions of higher quality than a by-the-rules court
decision. And since it allows the parties themselves to find a solu-
tion to their problem, mediation educates disputants in self-reliance
and responsibility. All three of these objectives — preserving
relationships, finding creative solutions, and educating parties in
responsibility — are clearly of great importance in parent-child and
student-student conflicts* And in “juvenile offender” cases, at least
the latter two are very important. Using mediation in these areas
makes good sense: it offers a number of very important benefits
that are likely to be sacrificed by formal court adjudication in these
kinds of disputes.

As a result of such considerations, mediation has grown rapidly
during tlie 1980s in cases involving juvenile disputants.

II. Focus of the Study: The Need for
Ethical Standards

The growing use of mediation has given rise to some impor-
tant, as yet unaddressed, concerns, stemming from the fact that one
of mediation’s great strengths — its informality — is also a potential
weakness.*® The absence of procedural or substantive rules, in a
process conducted without direct public scrutiny, presents the
real danger of harm from inept or unethical practitioners. In other
words, in mediation, the quality of the process depends heavily on
the quality of the practitioner. Therefore, mediation requires special
attention to qualifications, training and standards of practice for
practitioners. There is concern today that such attention has not
kept pace with growth in the use of mediation®

This concern is especially significant for mediation involving
juveniles. The expansion of this field has meant an influx of new
mediators to handle these cases, some with prior mediation experi-



ence in other areas and some with none. Although new mediators

undergo training before handling cases, nevertheless, in this area as

in most other areas of mediation, neither training nor qualification
requirements are standardized according to any generally accepted
definition of what constitutes adequate preparation for practice.

Equally problematic is the absence of any clear and demanding

standards of practice for mediators, both as to quality of perfor-

mance and, especially, as to ethical conduct.” The concern for ethical
practice is particularly important where the parties include youth.

Ethical mediator conduct is vital not only to protect vulnerable par-

ties, but also to teach important lessons about self-determination,
responsibility and respect. Ideally, standards of practice in media-

tion involvirg juveniles should be incorporated in training from the ’
earliest point on and should be a clear guidefor the practicing medi-

ator on an ongoing basis. Realizing the benefits while avoiding the
dangers of mediation involving juveniles requires that mediators be
trained in and guided by standards that identify the hazards and
point in the right direction.

The literature on mediation involving juveniles has devoted
little attention to tie question of standards of practice, or to any
critical concerns about the mediation process. It has focused almost
entirely on describing mediation’s potential benefit=, its operation,
the mechanics of establishing mediation programs, and the results
of program evaluations'® However, utilizing the process effectively
requires a critical perspective as well. This study’s focus on concern
for ethical practice is intended to add such a perspective, not as an
objection to the use of mediation, but as a way of making mediation
more effective and beneficial.

This paper starts from the assumption that the establishment
of standards of practice, and their incorporation into training and
supervision of mediators, is one of the critical policy issues in the
juvenile mediation area. In order to establish sound standards, a
solid basis of knowledge and theory is necessary. At present, little
is known about the ethical dilemmas faced uniquely by mediators
handling juvenile cases. Yet without a clear grasp of the relevant
questions — the dilemmas mediators face — it is hard to identify
good answers in the form of standards of practice. Moreover,
information about the dilemmas of juvenile mediation, once it is
gathered, needs to be analyzed in light of sound theory founded on
the values uniquely served by the mediation process as it functions
in youth-oriented contexts. Thus, until research clarifies the special
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dilemmas of juvenile mediation and sound theory is applied, it will
be difficult to establish adequate training and offer mediators ongo-
ing direction for recognizing and handling the ethical dilemmas
presented in their cases. The study summarized in this paper was
designed to begin gathering information relevant to these funda-
mental questions by interviewing mediators regarding ethical
dilemmas they encounter in daily practice in juvenile mediation.

III. Context: Parent-Child Mediation Programs

The mediators interviewed for this study worked in the most
common type of program providing mediation in cases involving
juveniles: parent-child mediation programs.”

Parent-child mediation programs generally handle cases referred
from Family Court, public schools, or social service agencies” Such
programs go by different names in different jurisdictions: PINS
(persons in need of supervision) mediation, or CHINS (children),
MINS (minors), SINS (students), etc. Some are public programs,
others private non-profit. Most are publicly funded. The cases han-
dled involve parent-child conflicts which have led to court, school,
or agency involvement, such as behavioral problems, truancy, ne-
glect, or fighting. Families are sometimes referred to mediation as a
voluntary matter, and sometimes ordered to mediation, depending
on the referring agency involved and the nature of the case. Families
referred to parent-child mediation are frequently receiving other
social services as well. The mediators in parent-child mediation
programs include both trained volunteers and paid program staff.
In this study, the mediators interviewed worked in one of several
programs, and included both volunteers and professional staff.

Two other types of programs providing mediation in cases in-
volving juveniles are schools mediation programs for student conflicts
and “juvenile offender” mediation programs. Schools mediation pro-
grams generally operate within individual elementary or secondary
schools, and handle student conflicts, especially minor fights and
disruptions, which are referred to mediation by teachers or admin-
istrators as an alternative to disciplinary action? In juvenile offender
mediation, cases are referred to mediation from local law enforce-
ment agencies, including police, prosecutors and criminal courts,
and the cases generally involve interpersonal disputes which could
lead or have already led to criminal charges against a juvenile”

This study focused on parent-child mediation, because it is
probably the most significant and widely operating area of media-
tion involving juveniles. There are differences between parent-child



mediation and the other two areas mentioned, as well as variations
in particular parent-child mediation programs. Nevertheless, the
mediators interviewed in this study work in programs that are typi-
cal, in most respects, of other parent-child mediation programs;
and the findings described below suggest that issues raised by the
parent-child mediators interviewed in this study present basic
questions relevant to mediation involving juveniles generally?

IV. Findings of the Study: Dilemmas Encountered
in Juvenile Mediation

A. Methodology, Definitions, and Qualifications

Interviews with mediators revealed several important types of
dilemmas that cause them concern. They are described in this part
of the paper, with specific illustrations wherever possible. The aim
is to indicate as clearly and concretely as possible what the media-
tors’ concerns and questions were, so this information can help
clarify what kind of training and guidance mediators need in
juvenile mediation.

The method for gathering information was straightforward and
simple. Mediators were asked to describe situations they had en-
countered in practice which, in their view, presented an ethical
dilemma regarding the proper course of action for them to take as
mediator. They were then asked to explain why they viewed the
situation as presenting a dilemma, i.e., the nature of the dilemma
presented. Mediators were asked to tell and explain stories from
their own experiences in practice that involved encountering ethical
dilemmas. The findings are presented here so as to preserve, as
much as possible, the mediators’ own sense of the stories they told.
Each of the dilemmas presented usually represents the voices of sev-
eral mediators: many mediators encountered the same questions in
slightly different factual settings.

In order to allow mediators the greatest latitude in responding,
and thus elicit as much information as possible, the study inten-
tionally avoided any narrow or formal definition of the central
concept, “ethical dilemma.” Instead, in framing the question, the
interview defined “ethical dilemma” only as:

a situation in which you felt some serious concern about

whether it was proper for you as a mediator to take a certain

course of action, i.e., where you were unsure what was the
right and proper thing for you as mediator to do.

To clarify the point for mediators, the interviewer distinguished




between a “skills dilemma,” where the medjiator is unsure of how
to effectuate a chosen course of action, and an “ethical dilemma,”
where the mediator knows how to effectuate a course of action but
is unsure of whether it is proper to do so at all. The reason for employ-
ing this broad definition of “ethical dilemma” relates directly to the
purpose behind the study — the development of training and stan-
dards of practice for mediators. If training and standards are to be
meaningful and helpful, they must provide guidance in situations
where mediators themselves feel the need for guidance. The pur-
pose of this study was to identify such situations, so any narrow
or formal definition of “ethical dilemma” would have been counter-
productive. The same is true for the eventual development of
standards of practice: defining “good practice” formally and nar-
rowly will faii to provide mediators guidance where they themselves
feel the need for it* Therefore, wherever the term “ethical dilemma”
is used in this report, it has the broad meaning indicated here.
When mediators were asked to explain the nature of the di-
lemmas they identified, their explanations generally followed a
similar form. They pointed out the possible responses to the situa-
tion, and explained how each response would preserve some
important value but undermine another. In other words, they em-
phasized the fact that there was an inevitable value conflict in any
response to the situation and defined the dilemma in terms of the
particular values in conflict. This pattern explains the form in which
the findings are reported below, which directly corresponds to the
way mediators responded in the interviews: the situation is de-
scribed, alternative responses are imagined, value consequences of
each response are pointed out, and the dilemma becomes apparent
and is summarized in a specific question regarding how to proceed.
The findings reported here are not offered as the final word on
the dilemmas of juvenile mediation, but rather as the beginning
point for a more explicit discussion. Therefore, apart from organiz-
ing the questions raised by mediators into inductively-derived
categories, the findings simply present the questions as the media-
tors themselves raised them, using concrete examples from the
interviews to illustrate each type of dilemma. The dilemma catego-
ries were arrived at inductively by looking for similarities and
differences in the situations described. While the categories have
some face validity, there are points of overlap or blurring. Again,
this is offered as a point of departure for further study, not a final
model. The airn is to indicate the range and character of dilemmas




encountered by practicing mediators, and therefore the dimensions
of their need for training and guidance in this area. Where analysis
is offered, it is intended to be suggestive rather than conclusive.
Therefore, the primary character of what follows is descriptive and
evocative rather than analytical, because description must precede
analysis.

B. Major Types of Dilemmnas Reported in Parent-Child

Mediation

1. Confidentiality and reporting. Mediators in parent-child
cases learn sensitive information from both parents and children.
Some information may pertain to threats to the child’s safety or well
being, and laws may require reporting in such cases. But that is not
the only kind of sensitive information revealed, and, in any event,
the laws don’t resolve all of the problems. Mediators are left with ques-
tions regarding conflicts between their obligation to maintain confidences
and their obligation to disclose or report certain kinds of information.

(a) Allegations concerning violence or other threats to the
child’s safety are sometimes made in mediation sessions. Despite laws
requiring reporting of allegations of abuse, mediators still face
dilemmas in this situation, on a few different levels.

Example: In a private caucus, the child expresses fear of violence
by her father (none has yet occurred, and the father is out of the
home now;, after the parents’ divorce); but she doesn’t want the
mediator to tell anyone, and says that she felt betrayed when
a counselor reported fears she had confided in the past. If the
mediator doesn’t report, she risks the child’s safety (and may be in
violation of the law); but if she does report, she betrays the child’s
confidence and risks damaging her already fragile capacity to trust.
Should she report or not?

An additional dimension of the problem is that the mother,
when asked about the child’s fears, says they are exaggerated be-
cause the father is simply a threatener, but never acts on his threats.
For the mediator, when is the situation serious enough to warrant
reporting? If she reports potential abuse, it may halt the mediation
and sacrifice its potential benefit for what may be a frivolous allega-
tion. If she doesn’t report, and the allegation proves founded, she
risks the child’s safety. Since she doesn’t have a great deal of infor-
mation on the family (this is mediation, not counselling — see
Section 2), should she always err on the safe side and report? In
other words, the law may require reporting of abuse, but the media-
tor is left to judge what does and doesn’t constitute a “real and
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substantial” allegation. In the grey area, what should she do?

(b) Even where nothing is said in the session that
requires the mediator to report, sometimes mediators receive requests
from outside agencies to disclose information learned in mediation.

Example: School officials call to ask the mediator to obtain cer-
tain information the school needs, e.g., who has legal custody, in
order to provide better services to the child. Private or agency coun-
sellors may call asking for the same kind of information. To respond
to such requests would breach the confidentiality of mediation, but
providing it could help the child get better services. Should the me-
diator always refuse?

2. Separating mediation from counselling. Whether they have
a counselling background or not, mediators are concerned about the line
between mediating and counselling and the limits of their role as mediators
rather than counsellors. They feel a real tension in hewing to what
they see as the mediation side of the line. In this area, there are two
major dilemmas they experience.

(a) The “tip of the iceberg/Pandora’s box” problem arises
from the fact that families in mediation often have profound problems call-
ing for immediate help, which mediators perceive but feel that they
cannot effectively treat.

Example: The parties raise issues relating to destructive family
emotional patterns rather than specific behaviors, or the mediator
can see such patterns in the sessions although the parties them-
selves do not. How far should the mediator go in raising and
dealing with such issues? “Mediation is not counselling,” say the
mediators, and “the role of the mediator is not to delve, probe or
dredge up” these dimensions: “we can only deal with the tip of the
iceberg.” On the other hand, they clearly feel a tension. If the medi-
ator avoids these issues and simply refers the parties to counselling,
the risk is great that they simply won’t go, so there will be no help
on these issues at all unless in mediation. But, if the mediator ad-
dresses them, the time and depth limits of mediation could result in
doing more harm than good, opening up “Pandora’s box” without
being able to follow through. What should the mediator do?

(b) A second set of problems in sticking to mediation
rather than counselling involves several questions that arise regarding
resource and information giving. The parties in parent-child mediation
often lack basic information without which the mediation process
itself is much more difficult. But there are real problems if the
mediator acts as the source of such information. There are several
dimensions to the problem here.
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(i) The parties (one or both) lack information on a
subject crucial to understanding and resolving the specific problem
that brought them to mediation, such as the nature of adolescence,
basic parenting and communications skills, or the availability of
community resources. The mediator knows the information, but is
not sure he should be the one to provide it: “I am not a parenting in-
structor;” “To a point we are resource people, but it’s not really our
role;” and “My job is not to stick my two cents in.” The mediator
feels that once he begins to act as “information expert” for the par-
ties, it is difficult to get out of that role, and he becomes the “expert”
problem-solver rather than a facilitator helping the parties find
their own solutions. There is a tension which is difficult to resolve.
if the mediator provides information, he risks confusing his role,
deflecting time and energy from mediation to what is more like
counselling, and becoming more directive than it is proper for him
to be. But if he doesn’t provide the information, the parties will lack
tools they need to participate effectively in, and carry out the results
of, the mediation. What should he do?

(ii) Even if the mediator decides to provide infor-
mation, the kind of information relevant to these cases is often "loaded” or
“one-sided” information. That is, it will automatically be perceived as
favoring one side or the other, so the mediator will look non-neutral
in providing it.

Example: If the mediator informs the parent that certain behav-
ior is “normal for an adolescent,” or that the child’s well-being
depends upon siructure in the environment, or that body language
can convey hostility and provoke reactions, all these may be seen as
advocacy for the child. Other information may work the other way.
So, if the mediator gives the information, she risks alienating one
party or the other; but if she withholds it, the parties Jack crucial
tools to solve their problems.

(iii) Sometimes, even if it is not one-sided, infor-
mation can be inherently directive or controlling. That is, the information
itself, once given, shades or structures the parties’ view of the prob-
lem, and predetermines the outcome. This is especially true for
“expert information,” which is very difficult for lay people to dis-
count or ignore,

Example: If the mediator conveys the “experts’ view” on child
development or family structure, the parties may feel constrained to
follow it. But the mediation process is supposed to “empower” them
to construct their own solutions. The same is true for information

12




about “legal rights”: once given, the information tends to direct the
outcome regardless of other concerns. What does the mediator do?
If she provides the information, the parties may be unduly swayed
by it. If she does not, the parties will lack important information for
deciding what to do.
(iv) The problem is worse, and combines all of

the above, if the parties specifically ask the mediator for the information.

Example: In one case, a mother and daughter disagreed about
whether the daughter should have an abortion. The mother asserted
she could take her daughter to court and force her to, and asked the
mediator, “Isn’t that right?” Both parties looked to the mediator for
an answer. In such a situation, both the one-sided information and
directiveness problems are magnified. Any answer will seem to
take sides and will tend to confirm the importance of the law (or the
expert opinion) as the criterion for resolving the disagreement. But
deflecting the question (e.g., by asking about the concerns behind
it) unfairly ignores the parties’ interest in the information and may
generate resentment (and leave them to less reliable information
sources).

3. Directiveness. According to most accepted theory, the
mediation process is supposed to provide parties the opportunity to
develop their own solutions to a problem.2* The mediator helps with
and facilitates the parties’ problem solving efforts, but she is not
supposed to be directive or controlling in any way. That is a key as-
pect of her impartiality, which permits the process to educate and
“empower” the parties rather than simply providing an externally-
imposed solution to the problem. Despite this ethic of empower-
ment, many parent-child mediators experience great tension
between the dictates of this principle and their desire to intervene
more directively and substantively in certain cases. The question is
when, if ever, the mediator can and should abandon the nonjudgmental
posture and be more directive.

(a) This question sometimes arises because the

parties want the mediator to provide solutions to the problems presented
in the case.

Example: The parties come in expecting the mediator to provide
a solution to their problem; they don’t want to have to work out a
solution themselves. Oy, the parties are floundering and can’t see a
solution; but the mediator sees one that is quite obvious to her. If, in
either case, the mediator simply lays out the solution, the parties are
satisfied, their problem is actually ameliorated, and time is saved on
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all sides. However, the opportunity for teaching the parties how to
solve problems for themselves — which many consider especially
important in intra-family mediation — is lost. If the mediator holds
back and allows (and helps) the parties to struggle themselves to
find a solution, the educational experience is preserved, but the pro-
cess may be more lengthy and frustrating and may not produce the
best possible solution. Most mediators struggle to balance these
concerns in deciding whether, and when, to be directive in
providing solutions.

(b) A different aspect of the problem is presented
when the parties have found and agreed ov: a solution, but the mediator
believes it is a poor response to the problem.

Example: The original problem is that the child, aged 13, is stay-
ing out until 3 or 4 a.m. almost every night, thus finding it difficult
to get up for school, etc. The parties, after discussion, agree that the
child can stay out until 2 a.m., but no later. Even after the mediator
raises questions with the parties about whether this will reaily solve
the problem, they are agreed upon this. The mediator believes, based
on personal and/or professional judgment, that this is a poor solu-
tion. Should he attempt to persuade the parties away from their
agreement and towards a “better” one? Most parent-child mediators
say they would not do so, no matter what the parties’ agreement,
unless it involved some form of illegal neglect — for example, an
agreement to let the child stay out of school to work.

(c) A third, and perhaps the most difficult, version of
the directiveness dilemma is closely connected to the issue of im-
partiality and power imbalances, discussed in Section 4, below. It
arises when the mediator finds the positions or demands of a “stronger”
party extremely unfair to a “weaker” party, to the point where any agree-
ment made on these terms would be oppressive or exploitative. Usually in
these cases, the mediator sees the parent as the stronger party, the
child as the weaker. Often, the child, though “weaxer,” is still resist-
ing the parents’ demands, so the problem is not to avoid an unfair
agreement, but rather to avoid an impasse due to the parents’ “ex-
treme” positions. Sometimes, however, the child seems ready to
“cave in” and agree to an oppressive solution. Either way, the con-
cern for the mediator is what to do about the “unfair” demands.
More specifically, the concern is that, apart from simply raising
questions about the workability, acceptability, etc., of the stronger
party’s positions, the mediator feels impelled to do more: to chal-
lenge these positions in non-neutral terms that verge on advocacy
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for the other side, to push for “fairer” terms of agreement, and even
to veto “unfair” agreements. But such measures clearly abandon the
nondirective posture and take the solution out of the parties’ hands.

Example: The cases reported here involve parents who, as char-
acterized by the mediator, refuse to take normal adult responsi-
bilities in the home, want to exploit the child to take care of chores
well beyond their fair share, warnt to set up harsh and unreasonable
(if not abusive) disciplinary measures, insist on the child’s adhering
to extremely rigid and confining standards of behavior in and
outside of the home, etc. The result is intractable conflict, if not
oppression, and the mediator sees the parents’ “extreme and unfair”
position as the source of the problem. Often there is a cultural
element to the problem, with the parents’ position rooted in a
traditional cultural or ethnic background that the child is moving
away from and implicitly challenging. In one case, for example,
where the family was from a non-Western cultural background,
the parents wanted the 14-year-old daughter to perform numerous
cleaning and child-care duties, to have no social contact with boys,
to wear no make-up or “immodest” clothing, and to agree to an
eventual arranged marriage approved by the parents. The mediator
saw these positions, taken together, as extreme and oppressive, and
found it difficult not to argue as much on the child’s behalf.

The problem experienced by mediators in these situations is
that, despite the ethic of nondirectiveness, the mediator is strongly
inclined to see the parents’ position as extreme, rigid, unfair and
wrong. The mediator, therefore, finds it difficult to refrain from
pushing and challenging the parent in ways that border on (or
merge into) advocacy for the child, in order to direct the case to a
fairer and more reasonable solution.* Mediators explain that this
problem is especially difficult in parent-child mediation, both be-
cause people (including mediators) tend to have particularly strong
personal views about the parent-child relationship, and because the
perceived power imbalance in that relationship makes special solici-
tude for the child a powerful and natural reaction.

The resulting problem is felt very sharply by the mediator.

If she gives expression to her views (directly or not), she risks
alienating the parents, losing any appearance of impartiality, and
depriving the parties themselves of the opportunity to find a self-
determined solution (whether or not it appears good to the media-
tor). If she suppresses her views, however, she allows and becomes
party to what she sees as the oppression or exploitation of the child
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by the parent. (Even if she tries to do this, of course, she may be so
outraged by the parents’ position that her impartiality is irreparably
lost. See Section 4, below.) To paraphrase one mediator, most people
have the strongest possible feelings about the parent-child relation-
ship, so trying to remain nondirective and impartial as a mediator
in these cases sometimes seems impossible — and indeed wrong!

4. Impartiality. As just discussed, the mediator’s reactions
to parties’ positions can raise concerns not only about how to
refrain from directiveness, but how — or whether — to remain
impartial altogether. There are several aspects of parent-child mediation
that make the issue of impartiality a matter of extra concern for parent-
child mediators.

(a) First, mediators may experience powerful reactions to
one party’s positions, as discussed above, and this may lead not only
to directiveness on the mediator’s part but also to real antipathy or
bias toward that party.

Example: The case involves a family with a history of child
abuse by the father, already reported and under investigation. The
father is still in the home, and parents and child are in mediation re-
garding other problems in the home. The mediator, aware of the past
history of abuse, finds it difficult not to regard the father with sus-
picion and contempt in the mediation session, even though abuse
is not an issue here. In such a case, or in one like that of the 14-year-
old girl described above where the parents’ positions seem outra-
geous to the mediator, should the mediator simply withdraw from
the case? How does the mediator know when to do so, i.e., when
his reaction has become too strong to continue? Should he auto-
matically withdraw if he has any questions whatsoever about
his reaction? Or, to the contrary, should the mediator, in some
circumstances, abandon his impartiality and move to some
sort of advocacy?

(b) Other problems of impartiality arise not because
of specific features of the case, but because of the structure of both
parent-child mediation and the parent-child relationship itself.

(1) The structure of mediation in this context au-
tomatically puts the mediator’s impartiality in question, because the
parties are child and adult(s), and the mediator is always an aduit.
Thus, the appearance of alliance between mediator and parent(s), as adults,
must always be overcome to engage the child and gain her trust. How-
ever, if the mediator works to engage the child, he may alienate the
parent(s). Thus the difficulty of conveying impartiality is partic-
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ularly great from the beginning of the process, the mediator
must take active steps to do so, and whatever the mediator does
to engender trust with one party is highly likely to make the
other party suspicious.

(i) The likelihood that the child has less capacity
and power than the parents leads mediators to feel obliged, at a2 mini-
mum, to be especially careful to check on the child’s understanding
and consent at all stages. In some cases, like those above in Section
3, this imbalance of power and the resultant concerns for unfairness
and oppression lead mediators to go much further and take meas-
ures that may seem like (or may actually be) advocacy for the child.
However, showing special solicitude for the child is likely, in greater
or lesser degree, to lead the parents to believe the mediator is biased
against them. Indeed, special concern for the child may in fact bias
the mediator against the parents.

(iii) The typical structure of family life itself, in
which most parents presume that a certain degree of parental authority is
appropriate, may make parents very sensitive to questions that are
seen as challenging parental authority. Even where the mediator has
no major concerns for unfairness or balance, she may still have to
raise some such questions in order to explore the problem and po-
tential solutions. No matter how carefully such questions are put,
they may provoke an impression on the parents’ part of mediator
bias.

The sensitivities typically involved on both sides of the parent-
child relationship put a special and constant burden on the media-
tor, since some of his necessary actions will almost inevitably create
suspicions of partiality toward one side or the other. This is espe-
cially likely to occur where the mediator feels it necessary to
respond to a perceived unfair imbalance of power.

5. Consent. Since every parent-child mediation involves a
child, it is imperative, but also often difficult, to be certain the child fully
understands what is going on and whatever agreements are made. With-
out understanding and consent the process is meaningless or
oppressive, but sometimes it is difficult to determine if the child
understands and consents.

Example: The child, throughout the mediation, “yeses you to
death.” That is, the child goes along with everything the parents or
mediator say, always agreeing to whatever is proposed. The media-
tor may wonder whether the child is intimidated or incompetent, or
perhaps manipulating the process to get it over with. Or is the con-
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sent real? If the mediator suspects that the child does not really
understand and consent, but can find no specific evidence of a
problem, what should she do? And in giving the child special atten-
tion to confirm understanding and consent, will she risk alienating
the parents?

6. Detrimental reliance. Parent-child mediators are often
bothered by the fact that a family’s problems are so manifold and
profound that conducting a mediation session at all, in certain circum-
stances, seems to be an exercise not only in futility, but in deception.

Example: The family coming to mediation involves an unem-
ployed single parent with several children and a truant child who
may be involved with drugs and alcohol, living in substandard and
deplorable conditions. The mediation involves the child’s behavior at
home and in failing to go to school. Some mediators are concerned
that conducting a mediation in circumstances like these gives the
parties the impression that something significant has been accom-
plished when they are finished, whereas in truth, their real problems
remain essentially unchanged. They worry that providing mediation
creates an illusion of relief that discourages families from seeking
desperately needed help for more serious problems, e.g., drug treat-
ment or counselling. Thus the parties rely, to their great detriment,
on the mediation having helped them and refrain from getting the
treatment they really need. They may wind up worse off than if no
mediation had been conducted at all. Should a mediator refuse to
handle a case for this reason? Few mediators say they would with-
hold services on this basis, except perhaps in cases of violence or
abuse. But many experience this tension on a regular basis.

V. Analysis: The Special Dimensions of Juvenile

Mediation Dilemmas

The primary point of this report is description and not analysis.
However, some observations can be made regarding patterns in the
above findings, and these observations can help provide the basis
for some preliminary conclusions (see Part VI, below).

Despite differences in the specific shape of the dilemmas pre-
sented, the same general categories — confidentiality, counselling,
directiveness, etc. — may be common to many kinds of mediation¥
However, the findings of this study suggest that the specific
dilemmas presented in juvenile mediation differ, in kind and
intensity, from those presented both by mediation in other contexts
and by juvenile service professions of other kinds, like counselling
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or judicial intervention. The special character of juvenile mediation
dilemmas can be seen in each of the general categories of dilemmas
described in Part IV, above.

A. The confidentiality dilemma is probably common to all forms
of mediation? However, it is particularly tough in juvenile media-
tion because two factors are present that pull mediators very
strongly in opposite directions. Because one party is a child or
youth especially vulnerable to risk of harm from adults, it is more
compelling to breach confidentiality at times and involve appropri-
ate authorities to protect the child. On the other hand, because kids
are highly sensitive about trust and betrayal, and because mediators
encourage parties to trust and level with them, disclosing a child’s
confidence could be experienced as a serious betrayal, and this
could be espew.ally damaging to the child’s fragile and perhaps
already compromised ability to trust. Mediation with juveniles
involves great tension between the desire to protect and the desire
to maintain and nurture trust — two crucial values in dealing with
children — and this tension is often very hard to resolve. Thus,
while all mediators may face confidentiality dilemmas, the intense
kind of confidentiality dilemma faced in juvenile mediation
is probably unique in mediation. It may be closer to that faced
by child welfare workers and counselors than to that faced by
other mediators.

B. The mediation/counselling dilemma is also particularly strong
in juvenile mediation, in two respects. First, the gravity and ur-
gency of problems that regularly surface in parent-child mediation
— addiction, joblessness, illiteracy, emotional disturbance, juvenile
pregnancy, etc. — make the need for on-the-spot counselling very
strongly felt, even if mediators know that it is difficult and highly
risky to do it” Second, while parties in many kinds of mediation
often lack important information which the mediator might be
inclined or asked to provide, the situation in parent-child mediation
is particularly intense. Families that come to mediation, according
to reports, are often profoundly ignorant of many crucial resources,
and the costs of this ignorance are high in terms of family disrup-
tion and dysfunction. The temptation for the mediator to become an
information expert is very strong. Most parent-child mediators say
they resist this temptation, as well as the urge to counsel. But they
still feel the dilemma very strongly.

C. The directiveness dilemma is also common to all mediation
contexts, and has been studied more than the other kinds of di-
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lemmas reported here® Nevertheless, it may be especially troubling
in juvenile mediation.

Parent-child mediators worry that the potential for really
damaging solutions is particularly great in these cases because
of imbalances of power and the child’s vulrerability. Furthermore,
many mediators hold strong personal views of “right and wrong” in
parent-child relations which they find especially difficult to disre-
gard. Therefore, despite the “educational” value of nondirectiveness
— which parent-child mediators also strongly support — this com-
bination of factors seems to make it more difficult for mediators in
this context to decide whether or not to engage in directive behavior.
The mediator’s dilemma in this context is probably closer to that
faced by other family service professionals than to that faced by .
other mediators. It is interesting to note that there seems to be a
difference in this regard between volunteer or part-time mediators,
and professional “staff” mediators who mediate more often.

The former are much more troubled by the conflict involved in this
dilemma; the latter are more willing to be nondirective no matter
what.

It is noteworthy that the parent-child mediators seemed to
assume that mediator directiveness (and the related tendency to
move from impartiality to advocacy) would work to favor the child.
This is what led them to see problems in the nondirective posture.
The presentation of the findings in Part IV reflected this assumption
without comment. However, it is important here to point out its
weaknesses.

Directiveness may not necessarily favor or help the child in all
cases. Mediators may find the child’s positions outrageous and un-
fair to the parents, or they may strongly share the parents’ views
on responsibility, authority, etc.; or they may have a strong negative
reaction to the child (rather than the parent), personally. In such
circumstances, the mediator’s departure from nondirectiveness and
impartiality would clearly disfavor the child. In the privacy of the
mediation process, this could be a real problem for children.

Tt is thus possible that even though mediators worry that
nondirectiveness may leave children vulnerable, directiveness
by mediators might, on the whole, make them even worse off*

This possibility should certainly be weighed against the unproven
assumption that mediator directiveness would generally favor '
children. And in the light of this analysis, the tendency noted above

of volunteer mediators to consider directiveness more acceptable
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than regular staff mediators suggests the need for careful training
and supervision regarding this dilemma, a point discussed in Part
VI, below.

D. The impartiality dilemma is more complicated and intense in
parent-child mediation than in other forms of mediation The struc-
ture of the parties’ relationship itself routinely presents impartiality
problems, as discussed earlier, in a way that simply doesn’t occur in
other kinds of cases.

E. The “detrimental reliance” dilentma is also a concern of medi-
ators in many contexts. Community mediators, for example, often
worry about the potentially harmful consequences of failed media-
tions. However, the dilemma is particularly troubling in the juvenile
mediation context, if only because the disputes here involve juvenile
parties who are more likely both to rely naively on the mediation
process and to suffer harm if the process goes awry.

Beyond this immediate concern, however, the dilemma here is
related to a larger — and quite striking — concern raised by a few
mediators. One parent-child mediator pointed out that we know
very little at present about the long-term effects of mediation on the
families who experience it, and he raised several serious questions
related to this point. For example, does introducing a bargaining
model into the hierarchical structure of family relations help or
hurt families in distress? Does introducing a model of “behavior by
agreement” into the informal structure of family interaction formal-
ize relationships, and is this beneficial or harmful to family welfare?
Does mediation itself rest on cultural values antithetical to the cul-
tural background of some families, and if it does, is using mediation
tantamount to the imposition of foreign values on those families?

The general suggestion of mediators raising these larger con-
cerns was, if we lack the answers to these kinds of questions, we
must regard mediation as a kind of experimental procedure. And
we must be even more concerned with the ethics of using this pro-
cedure — both with using it at all, and with how it is practiced
when it is used.

E  Insum, the juvenile mediation dilemmas reported above
are similar in general character to those faced by mediators in other
contexts. However, they have unique dimensions as well and tend
to be more intense and difficult than dilemmas presented in other
contexts. This uniqueness and intensity arises from the nature of
the family structure and from the fact that juveniles are involved.
First, the involvement of juveniles as parties means bot: greater
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vulnerability and greater potential for growth and development;
therefore, the tension between protective values and educational
values is at its most intense. Second, while family is a structure
in which children generally learn within frameworks of authority,
mediation is a collaborative and nonauthoritative process; there-
fore, the tension between self-determination and authority is very
intense when mediation is used in the juvenile context.

More particular factors also complicate the picture, as dis-
cussed above: the great need of children for both protection and
the ability to trust; the great need of families for not only long-term
problem solving skills but short-term solutions to problems; the
greater sensitivity of mediators to their personal values when chil-
dren are involved; the greater sensitivity of both sides to these .
conflicts — parents and children — to impressions of partiality, and
hence the greater risk of alienation. The very sensitivity of context
that makes mediation a potentially valuable instrument for helping
in these cases also makes it especially difficult to use that instru-
ment in a responsible and appropriate manner. This study shows
that mediators are struggling to do so; but they need guidance and
direction.

o

VI.Conclusion: Policy Implications

The primary purpose of this study was to identify the range
of ethical dilemmas, broadly defined, on which juvenile mediators
need guidance from training and standards of practice. The find-
ings and analysis presented above indicate clearly that mediators
in this context face numerous and intense dilemmas, and that they
themselves feel the need for guidance very keenly. How to respond
to this need is the key policy question raised by this study. While a
complete answer is beyond the scope of this study, the final part of
this report offers some preliminary observations as the basis for fur-
ther study and discussion.

A. Encouragement and caution. The findings of this study give
cause for both encouragement and caution regarding the use of me-
diation in disputes involving juveniles. As noted above, mediation
in this context seems to offer many potential benefits over more
formalized processes — preserving relationships, providing better
solutions to conflicts, educating youth and families in dispute
resolution skills, and thus fostering self-reliance and responsibility. .
However, in order to realize these benefits, while avoiding the risks
of abuse inherent in such an informal process, it is crucial that me-




diators be sensitive to what the risks are and committed to avoiding
them. The most encouraging part of the findings of this study is
that they provide strong evidence of just such sensitivity.

Recent criticism of mediation, taken as a whole, could give the
impression that mediators are a cadre of insensitive, inept and/or
oppressive practitioners, consciously or unconsciously manipulat-
ing disputants into solutions — often unfair or slapdash — of
the mediator’s own design® If this were true, there would be very
good reason to fear and avoid mediation, especially in the juvenile
context, However, our findings give no support to this view of medi-
ation practitioners. On the contrary, they suggest that mediators are
highly concerned about and committed to responsible and ethical
practice.

All of the dilemmas described in this report, including the
often subtle explanations of their conflicting dimensions, were
identified by practicing mediators themselves. These mediators are
obviously concerned about, and sensitive to, the pitfalls of media-
tion. The contents of this report are thus strong evidence that
mediators are in fact concerned about good practice, sensitive to
what the dilemmas are, and anxious to resolve them responsibly. Of
course, they may need guidance to do so. But they themselves are
describing the problems and asking for that guidance. This is far
from a picture of an irresponsible and abusive profession. Indeed, it
suggests the very opposite, and that is cause for encouragement.

Moreover, the findings reported here show that mediators’ con-
cerns are not only for narrowly defined ethical dilemmas such as
conflict of interest, intimacy with clients, etc. Mediators’ concerns
also include broader “value dilemmas” involving hard conflicts
between different values and objectives at stake in mediation. Many
of the dilemmas they describe go to the central question of what
their job or role is and what they should consider the primary pux-
pose of the mediation process when different objectives clash. In
short, their concern for good practice is not only very real, but quite
broadly defined. They don’t just want to avoid gross abuses; they
want to practice good mediation® They recognize their need for
guidance in order to do this. Here, too, the picture described by
these findings is encouraging.

At the same time, the findings are cause for concern and cau-
tion. For mediators’ interest in good practice, however encouraging,
will not be enough by itself to guarantee the responsible handling
of the numerous and difficult dilemmas described above. The
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mediators know this. They need guidance: training, standards,
supervision, etc. And that guidance must come from policymakers
— at the program level, the state level, the national level. The real
cause for concern is not what mediators are doing, but what policy-
makers are doing — or rather, not doing.

From the findings reported and analyzed above, it should be
very clear that juvenile mediators are confronted with many quite
difficult dilemmas in their cases. No one could claim that the appro-
priate solutions to these dilemmas are easy or self-evident. No one
could deny that, if improperly handled, they can lead to serious
harms. Yet little attention is given to addressing them at the pro-
gram or policy level. Indeed, little attention has been given even to
identifying them, as was the primary purpose of this study.

This is the caution: if identifying and solving problems of the
subtlety, complexity and seriousness of those described above is left
to the ingenuity and conscience of the individual mediator, without
programmatic guidance, there is serious cause for concern. The
problem is not with the mediators, or the mediation process; it is
with those responsible for the guidance of both. The problem is the
confusion, if not silence, that answers concerned mediators when
they ask how to deal with the dilemmas they face. The caution is
that if mediation involving juveniles is to continue and develop pos-
itively, direction must replace this confusion. The need for guidance
must be addressed. The observations offered below are meant to
provoke discussion on what form that guidance should take.

B.  Structural measures. Some of the dilemmas described above
can be, and some are currently being, addressed by structural meas-
ures. For example, the problem of mediators being tempted to act
as counsellors and resource experts can be addressed by linking
the mediation process to other services, as is frequently done now in
parent-child mediation programs® In those programs, the process is
in effect divided or bifurcated, and staged, so that families receive
informational counselling before mediation, by intake and education
workers, and, if necessary, therapeutic counselling after mediation,
by counselling professionals. The mediator is thus freed of the
obligation, and the temptation, to do these other jobs, and can con-~
centrate on the mediation role and task without conflict. This kind
of bifurcation and staging of the process seems to be a very effective
and desirable way to deal with some of the problems identified.

Of course, it means establishing the entire network of services
necessary, and this raises both administrative and fiscal issues.
All structural solutions, however, are likely to raise such issues.
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C. Training and standards. Other dilemmas identified above
have no easy structural solution. The directiveness dilemma is per-
haps the most important in this group. The temptation mediators
face to be directive cannot be avoided or eliminated by arranging
the process in a certain way. Nevertheless, as discussed at length
above, it is a serious problem. If mediators give in to this temptation
and act in a highly directive way, then they become de-facto arbitra-
tors or judges, directing the parties to a certain outcome of their
own ~hoosing and design. As one person noted, this could turn
mediation into a rough reincarnation of the old Juvenile Courts,
where judges (advised by social workers) imposed solutions on
families and children without the niceties of legal procedure or rep-
resentation® Moreover, directiveness undermines some of the very
benefits that make mediation valuable in the first place — especially
the potential for educating parties in dispute resolution skills and
responsibility. Finally, directiveness may often — perhaps usually
— work to the detriment rather than the benefit of vulnerable
juveniles.

There is no easy way to avoid these dangers, or those associated
with other dilemmas described above, such as the confidentiality
and impartiality dilemmas. The best prospect, however, would
probably be careful and systematic training of mediators, coupled
with some system of supervision or monitoring. The training
should be designed to sensitize mediators to the existence and
importance of the kinds of dilemmas identified above, not only
in general concept but in very concrete terms. Training should
confront mediators with specific dilemma situations, like the
illustrations given in this report. It should help mediators to under-
stand why each situation presents a dilemma, and get them to
struggle to find and justify a solution themselves. This kind of
training in the ethical dimensions of mediation practice is very rare
at present, if it exists at all” Yet it is probably the best strategy for
helping mediators to achieve the standard of practice they them-
selves want to meet. Of course, developing and implementing such
training would add to the cost of mediation training. However, the
investment is surely justified to improve the chances that mediation
as a whole produces the benefits it promises rather than the dangers
it risks.

Beyond presenting and analyzing the dilemmas, training must
provide some answers. That is what mediators want and need, and
what they deserve. Therefore, it should also delineate for mediators
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what are considered appropriate and inappropriate responses to the
dilemmas, i.e., give them a set of standards and guidelines to follow,
not only for training but for ongoing practice. This means that such
guidelines must themselves be formulated, which is another essen-
tial step that must be taken. The mediators interviewed here were
concerned about ethical dilemmas broadly defined, and therefore
the kind of standards needed are standards that address the many
value conflicts inherently posed by mediation in these cases. Their
point should be not just to prevent gross abuse, but to provide guid-
ance to mediators about what mediation is.

Those guidelines should be clear and consistent and should re-
flect the reasons supporting the use of mediation in these cases in
the first place: to provide families with the opportunity to try to
find solutions to their own problems, without imposition of others’
values, and at the same time to learn problem-solving skills that
they can use on an ongoing basis. Of the various suggestions made
here, the development of standards probably involves the least ex-
pense in fiscal terms, but the greatest effort. Yet it is an important
foundation for every other step®

D. Research. Finally, it is important to recall the comment of
several mediators that mediation is in some ways like an experimen-
tal process. The current literature on mediation involving juveniles
is a largely uncritical literature. It raises few if any of the kinds of
questions that practicing juvenile mediators obviously find problem-
atic. It presents little research, or even plans for research, to
examine how different mediators answer those questions, and to as-
sess the impact of mediation not only on individual disputants, but
on the structure and welfare of the family. Another crucial sugges-
tion is that we continue and expand research to study the operation
of mediation and to evaluate its impact on families, both in the short
and long run®

E. Conclusion. Mediation involving juveniles continues to pre-
sent great promise. However, much remains to be done at both the
practical and the policy level to ensure that it has a beneficial impact
not only in theory but in fact. This study shows that practicing me-
diators are already aware of the kinds of problems they face and the
kinds of guidance they need. But they can only do so much. It is
time for policymakers to pay more attention to the dilemmas media-
tors face, and to provide the help and guidance they need.
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