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Introduciion

The bail system in the United States defermines whether
an gecused person in a eriminal proeeeding will be released
or jailed in the period between his arrest and trial. In the
typical case, the accused is brought by the police befors a
committing magistrate or judge who will get bail in a mone-
tary amounnt. The legal theory underlying this procedure is
that the bail will be sufficient to insure the appearance of the
defendant at trial. If he is able to post bond in the bail
amount, or to pay a bondsman to post it for him, the accused
is released. If lhe is financially unable f¢ make bail, he is
detained in jail.

Each year, the freedom of hundreds of thousands of per-
sons charged with erime hinges upon their ability to raise
the money necessary for bail. Those who go free on bail
are released not because they are innocent hut beeaunse they
can buy their liberty. The balance are detained not beeanse
they are guilty but because they are poor. Though the ae-
cused be harmless, and has a home, family and job which make
it likely that—if released—he would show up for trial, he
may siill be held, Conversely, the habitnal offender whe may
be dangerous to the safely of the commumnity may gain his
release.

The National Conference on Bail and Criminal Justice
is designed to examine the bail system, review its criteria
for pretrial release, consider the law enforvement siakes in.
volved, assess the human as well as monetary cosis of pre-
trial detention, and explore the available alternatives.
Liaunched on June 1, 1963 with the assistance of a grant under
Public Law 87-274 from the President’s Committee on Ju-
venile Delingqueney and Youth Crime, the Conference seeks
to foeus public attention on the defeets in the hail system,
thie need for its overhanl and the methods of improving it.
Ii plans to do this through a nafional and several regional
conferences, through staff assistance to communities which
request ald, and through pubhications dealing with various
aspects of pretrial release and detention.

vii



vitl DAIL IN THE UNITED STATES, 1864

The Conference is co-sponsored by the Department of Jus-
tice, under the leadership of Attorney General Robert F.
Kennedy, and the Vera Foundation, a non-profit organiza-
tion ereated by Louis Bchweitzer. The participation of the
Justice Department, as the federal system’s chief law en-
forecement agency, refleets the belief that a system which con-
ditions the accused’s liberty solely on the amount of money
in his pocket, rather than on the likelihood that he will return
for trial, denies equal justice and interferes with the proper
functioning of cur criminal process. The Vera Toundation's
participation reflects its desire to make available to communi-
ties throughout the United Siates the techniques and experi-
gnee it has developed in pioneering a new approach to the
problem of bail throungh the Manhattan Bail Project in the
courts of New York City.

Although the Vera Foundation’s example paves the way for
remedial action against bail abuses elsewhere, changes cannot
be made overnight. The meehanics of reform require eareful
inquiries into the mature of existing bail practices and the
factors which underlie current decisions to release or delain.
A number of communities have already undertaken revisions
of their local bail systems. Ixperiments are being conducted
in many areas seeking ways to diminish unnecessary pretrial
detention without impairing the cffectiveness of the com-
munity’s law enforcement efforts,

This handbook is designed to provide a guide to the present
system and a working kmowledge necessary o initiate im-
provements. It deals briefty with the history of bail, the way
it operates today and the problems it creates, It then deseribes
the range of alternatives which emerge from proposals for
reformn and projects alveady under way. The ceoncluding
chapter deals with the special problems created hy the pre-
trial detention of children in juvenile conrt proceedings.”

* Time did not permit this report to exemine the slgnifieant prob-
lem of bail pending appeal. The issues involved in post-convietion hail
differ from pretrial bail in several fundamental ways, The subject in
the federal courts iz dealt with in an wopublished Report of the
Junior Bar Section Ball Committee (D, C. Bar Assn,, May 1964}, and
in articles cited in the bikliography te this report.



Chapter I
THE HISTORY AND THEORY OF BAIL

A. England

Bail originated in medieval England as a device to free
untried prisoners. Disease-ridden jails and delayed trials by
traveling justices necessitated an alternafive to holding ac-
cusced persons in pretrial custody. At first sheriffs exercised
their diseretion to release a prisoner on his own promise, or
that of an acceptable third party, that he would appear for
trial. If the defendant escaped, the third party surety was
required to surrender himself; hence he was given custodial
powers over the accused. Bail literally meant the bailment
or delivery of an accnsed to jailors of his own choosing. In
time, sureties—who were usually reguired to be property
owners—were permitted to forfeit promised sums of money
instead of themselves in the event the accused failed to
appear.

In 1275 the Statute of Westminster undertoolr to regulate
the discretionary bail power of sheriffs by specifying which
offenses were bailable and which were not.? Eventually, the
sheriff’'s bailing functions were transferred to justices of
the peace.? Common law rules for exercising their discretion
were based upon the nature of the charge, the character of
the accused and the weight of the evidence.® Later English
statutes elaborated the procedure for obtaining bail* And
in 1688 the Bill of Iights established protection against
excessive bail.®

In 17th century England few defendants were sufficiently
mobile to flee, and the consequences of fAight—-outlawry and
confiscation—were harsh enough to make it an uncommon

3 Edw. 1 ¢ 15,
1360-1361, 34 Edw. IIL.
Stephen, 4 History of the Criminal Law of England i, 288-4
{1883).
4 1 & 2 Philip and Mary e. 13 (1554).
5§ 1 Wm. & Mary 2, c. 2 sec. 1, 2 (10).

1

1a -
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2 BAYL 1IN THE UNITED STATEB! 1964

pecurrence. In addition, most bailed offenders were known
personally to the sheriff or justice of the peace and had repu-
tations for trustworthiness, attested to by their ability to
get third persons of loeal esteem as sureties.

In England today, the bail surely relationship continnes
to be a personal one. At the same time, the diseretionary
nature of bail is sufficiently flexible to permit denial in eases
where the magistrate believes that the defendant is likely
to tamper with the evidence or commit new offenses if
released.®

B. America

The development of bail rights and obligations in America
has followed a different course. The United Btates Consti-
tution does not specifically grant a right to bail. The Eighth
Amendment states only that “Exeessive bail shall not be re-
quired.” Prior to ratification of the Bill of Rights, however,
Congress provided in the Judiciary Aet of 1789 that “upeon
all arrests in eriminal ecases, bail shall be admitted, execept
where the punishment may be death ... ” Tt went on to make
bail in capital cases discretionary, depending upon the “natore
and circumstances of the offense, and of the evidence, and
nsages of law.” 7 Substantially the same right was guaranteed
by state constitution or statute in all but seven states.® This

5 Bullivan, Proposed Rule 46 and the Right to Bail, 31 Geo.
‘Wash, L. Rev. 919, 92226 (1963); Bail and Bad Character, 106
The Law Journal 22 (1956).

7 1 Stat, 73, 91 (1789) ; Carlson v. Landon, 342 U.B. 524 (1952).

2 Thirty-nine states guaraniee o right to bail before convietion
in nopeapital erimes: Ala, Copst. net. 1, §16; Ariz. Const. art. II,
§22; Ark, Const, art. IL §8; Cal Const. art. I, §8; Colo, Const, art,
11, §19; Conn. Const. art. T, §14; Del. Const. art. 1, §12; Fla. Decla.
ration of Riphis §9; Hawalli Rey, Laws §256-3 (1855} ; Idahe Const
art. I, §6; 1. Const. art IT, §7; Tows Const. art, I, §12; Kan. Const,
Bill of Rizhts §8; Ky. Const. §16; Lz, Const. arf. I, §12; Me. Const.
art, I, §10; Minn, Const. art. I, §7; Miss. Const. art. ITI, §2%; Mo,
(opst. art. 11, §24; Mont. Const, art, 111, §19; N. H. Rev. Stot, Ann.
85871 {1955) ; N. D. Const. art. I, §8; Nev. Const. art, I, §7; N. J.
Const. art. 1, §11; N. M. Coost. art. 11, §13; Ohip Copst. art. I, §9;
Okla. Qonst, art. II, §8; Pa. Counst, art. I, §14; R. L. Const. art. I,
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absolute right te bail in a country with a virtually limitless
frontier called for the development of new techniques to sup-
plement the private surety who would personally guarantee to
prodnee his bailee. As a result, the institution of the bonds-
man arecse to take over the funetion of posting bail. In re-
turn for a money premium, he gnaranteed the defendant’s
appearance at trial. In the event of nonappearance, the
bondsman stood to Tose the entire amount of his bond. For
this reason, bondsmen in many jurisdictions required indem-
nification contraets or collateral from the defendant or his
relatives to proteet themselves from forfeiture losses?® Sell-
ing bail bonds became a thriving commercial adjurct to the
judicial funetion of setting bail.

In the everyday administration of criminal justice in Amer-
ican eourts, the legal right of an accuged person to baill can
nsnally ripen inte pretrial freedom only upon the consumma-
tion of a commercial bail transaction. As early as 1912, the
Supreme Court recognized that the bondsman’s “interest to
produce the hedy of the principal in court iz fmpersonal and
wholly peenniary.” ** At the same time the accused’s absolute

§9; 8. . Const. art. I, §20; 8. D. Const. art. ¥1, §8; Tenn. Const,
art. T, §15; Pex. Const. art. I, §11; Utah Const. art. I, §8; V. Const.
ch. II, §82; Wash. Const. art. I, §20; Wis, Const. art. I, §8; Wyo.
Congt, art, 1, §34; Alagka Comp, Law Ann, §80-5.1 (1548).

Four states limit the power to deny bail to treason and murder
cages: Ind. Const. art. I, §17; Mich. Const. art. 1T, §14; Neb. Const.
art, I, §9; Ore. Const. art. T, §14.

Three states grant an ahselute right to bail only in misdemeancr
enses: Ga. Code Ann, §27-801 (1958); Md. Ann. Code art. 52, §18(h)
(1851} ; K. Y. Code Crim. Proe. §553, The Maryland Court of Ap-
peals has adopied rules granting an sghsoluie rvight to beil n non.
eapital casss, Md. Rules of Procedure 7772 (1962},

Four states allow judges almost complete diseretion, in aseord with
the commmon law: Masg. Ann, Daws ch. 278, §42 (18588); N. (. Gen.
Stat. §15-102 (1953) ; Va. Code Ann, §519.1-108-1-124 (1960} ; W. Va,
Code Ann. §6152 (1061).

? Bail: An Ancient Practice Reezamined, 70 Yale 1..J. 966, 967-8
{19613,

1 Leary v. United States, 224 U. 8. 6687, 575 (1912},
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right to bail in noncapital cases was steadfastly defended.
The reasons are spelled out by Justice Jackson in Stack +.
Boyle 1

From the passage of the Judiciary Aetf of 1789 . ..
to the present Federal Rules of Criminal Procedure
. .. federal law has unequivocally provided that a
person arrested for a non-capital offense shall be
admitted to bail. This traditional right to freedom
before conviction permits the unhampered prepara-
tion of a defense, and serves fo prevent the infliction
of punishment prior to conviction . . . Uxless this
right to bail before trial is preserved, the presump-
tion of innocence, secured only after centuries of
struggle, would lose its meaning.

The American judge’s discretion in setting pretrial bail in
noneapital cases has consistently been interpreted to allow
latitude only in determining the bail amount. The opinions
in Stecl v. Boyle make clear several points that underlie the
theory of bail foday. First, the sole consideration is to ensure
appearance at trial:

The right to release before trial is conditioned
upon the aceused’s giving adeguate assurance that he
will stand frial and snbmit to sentence if found guilty
. .. Like the ancient practice of seeuring the oaths
of respopsible persons to stand as sureties for the
accused, the modern practice of requiring a bail bond
or the deposit of & sum of monsy subject to forfeiture
serves as additional assurance of the presence of an
aeeused . . . Since the funetion of bail is limited, {he
fixing of bail for any individual defendant must be
based upon sftandards relevant to the purpese of
assuring the presence of thal defendant.ts

Second, the fact that some defendants are more likely than
others to flee does not condone the denial of bhail:

Admission to bail always invelves a risk that the
accused will take flight. That iz a ealculated risk

11842 T8 1, 4 (1951).
17242 TS, at 4, 5.
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which the law takes as the price of our system of jus-
tiee. We Imow that Congress anticipated that bail
would enable some escapes, beeause it provided a pro-
cedure for dealing with them **

Third, bail cannot he set excessively high:

In allowanee of bail, the duty of the judge is to
reduce the risk by fixing an amount reasonably
caleulated to hold the aceused available for trial and
its consequence. But the judge is not free to make
the sky the limit, because the Eighth Amendment
to the Constitution says: “Excessive bail shall not
be required. .., ”1*

American judges, unlike their Emnglish counterparts, are
not authorized to use pretrial bail as a deviee to protect
society from possible new crimes by the aceused. Justice
Jackson, sitting as Cireuit Justice, sxpressly repudiated such
a justification for denying bail or setting it high in William-
sonv. United States 5

Imprisonment to protect sociefy from predieted but
unconsummated offenses is so unprecedented in this
comntry and so fraunght with dangsr of excesses and
injustice that T am loathe to resort to it, even as a
diseretionary judicial technigque to supplement con-
viction of sueh offenses as those of which defendants
stand convicted.

1342 UR. &t 8 {separate opinion of Jackson, J.). Rule 46(f)
of the Pederal Rules of Criminal Procedure ountlines the procedures
for forfelture of bond in case of nomappearance.

4 342 U8, at 8 {separate opinion of Jaekson, J.).

is 184 .24 280, 252-3 (2d Cir. 1950). The Willigmson caze in-
volved bail on appeal. Bail following eonviction, whether pending
sentence or appeal, i3 not a matter of right under Rules 32 and
46¢a) (2} of the Iederal Bules of Criminal Provedure. In Zeigh v.
Undted States, 83 5.0t 804 (1962), Chisf Justice Warren siated that
2 denial of bail on appenl would be jusiified in *eases in which,
from substantial evidence, it seems clear that the right to bail may
be abused or the communily may be threatened by the applieant’s
release.”
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Standards for determining the amount of bail necessary to
inzare a defendant’s appearance are often specified by statute
or court rule. Bule 48(c) of the Federal Rules of Criminal

Procedure provides that

If the defendant is admitted to bail, the amount
thereof shall be such as in the judgment of the com-
missioner or eourt or judge or justice will insure the
presence of the defendant, having regard to the
nature and circumstances of the offense charged, the
weight of the evidence against him, the finanecial
ability of the defendant to give bail, and the char-
acter of the defendant.’s

Btate appellate couris have laid down comparable criteria:

The factual matters to be taken into account in-
clude: the nature of the offense, the penalty which
may be imposed, the probability of the willing appear-
ance of the defendant or his flight to aveid punish-
ment, the pecuniary and social condition of the defen-
dant and his general repntation and character, and
the apparent nature and strength of the procf, as
bearing on the probability of his convietion.'®

¥ Tor similar standards, e¢f. INlivois Cede (Crim. Proc. §1105
(1964) ; Cal. Penal Code §1275; 15 La. Rev. Stat. §86 (1950) ; Mich.
Siat. Anm. §28.893 (1954); Ohio Rev, Code Anm. §2937.28 (1954).

17 People oz rel. Lobell v. MeDonnsgll, 296 N, Y. 109, 111 {1947},
Bec also——

- Arizona: Gusick v, Boiss, 72 Ariz. 288, 233 P.2d 446 (1951).

Califorvin: In re Newbern, 55 Cal. 2d 500, 360 P.2d 43; 11 QGal
Rptr. 547 (1961},

Oolorado: Trujillo v, Diglrict Court of Weld County, 131 Colo. 428,
282 P.24 708 (1955).

HNlinois: People ex rel. Sammons v. Snow, 340 01 464; 173 N.E,
8 {1930).

Migsouri: Bz purie Chaondler, 297 3.W.24 616 {(Mo. App, 1957,

Montona: State v, McFeod, 131 Mont. 478, 311 P.24 400 (1957).

Nebraska: Application of Eennedy, 169 Neb, 586, 100 NW.2d
5580 (1960).

New Jorsey: Biate v, Bentley, 46 N. J. Super. 193, 134 A .23 445
(1857).
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Such eriteria, however, fail to take aceount of the fact that
n most inatanges the bond for the defendant’s appearance
is furnighed not by the defendant but by his commereial bonds-
man. This system has been challenged as undermining the
swhole purpose of bail:

If is frequently urged that cligibility for release
and the amount of the bond are intimately related,
beeause the higher the bail the less ‘likelihood {there
is] of appellant flecing or going info hiding.” This
argument presupposes that an appellant with higher
bail kas a more substantial stake and therefore a
greater ineentive not to flee. T'his may be truve if no
professional bondsman is invelved. But if one is, it
18 he and not the court who determines appellant’s
real stake. Under present practice the bondsman
ordinarily makes the decision whether or not to re-
quire collateral for the bond., If he does, then ap-
pellant’s stake may be related to the amount of the
bond. If he does not, then appellant has no real
financial stake in complying with the eonditions of
the bond, regardless of the amount, since the fee
paid for the bond is not refundable under any cir-
eumatances. Hence the conrt does not decide—or
even know—whether a higher bond for a particnlar
applicant means that he has a greater siake®

A second troublesome attack on the present system has
been raised on behalf of the indigent defendant who, from
lnck of funds, canmot raise bail himself or obtain it from
a professional bondsman. While the inability of a defendant
to raise bail was held in 1850 to give him “ne reecurse but to
move Tor trial,”’ ** the continwing validity of requiring finan-
cial hail from an impoverished defendant has recently heen
challenged;

Ta continue to demand a substantial bond which
the defendant is unable to secure raises considerable

Ohin: Bz Parte Cremefi, 39 Qhio App. 402, 117 N.E.2d 440 {1954,

Oregon: Delawy v. Shebe, 218 Ore. 628, 346 P.2J 126 (1000},

18 Papnell v, Unidted Staies, 330 F.24 608, 699 (D. C. Uir. 1863)
{Wright, J. conewrring).

1 United States v. Bumrich, 180 T2d 575, 576 (24 Cir. 19503},
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problems for the equal administration of the law . . .
Can an indigent be denied freedom, where a wealthy
man would noi, because he does notf happen fo have
enongh property to pledge for his freeei}m?‘-"’

In sum, bail in Ameriea has developed for a single lawful
purpose: to release the aceused with assuranee he will return
at trial, It may not be used to detain, and its continuing
validity when the accused is a pauper is now questionable,
From the law, we turn to the bail system in practice,

*  United States v. Bandy, 81 8.0t. 197-8 (1960); ser also 82
8.Ct. 11 (1961}. Both opinions in Bandy were written by Justice
Douglas, acting as Cirenit Justics,



Chapter I
THE BAIL SYSTEM AND ITS CRETICS

Disenchantment with the operation of the bail system in
the United States dates back many years. Public administra-
tors and legal scholars began conducting intensive analyses
of the bail situation in urban centers in the 18201 Today,
four decades later, bail inguiries are still being made through-
out the country. Though widely seporated in time and place,
the major findings of published studies reveal some striking
parallels. Set forth below are capsules of the critical situa-
tions found in Chicago, Philadelphia, New York, Washington
and the federal sysiem, over the period of the last 37 vears.

A. Chisago

The Bail System n Chicago is the landmark study pub-
lished by Arthur Lawton Besley and the Chicago Community
Trust n 1927 Eszamining the records of the Municipal
Court and Criminal Court of Cook County, Beeley found,
despite the minor nature of most offenses and the 60% prob-
ability that the accused would nltimately be discharged or
acquitted, that nearly three-guarters of Chieago’s eriminal
cases were being iniliated by arrvests. PPolice lockups, whers
arrested persons were jailed pending ball determinations,
were deseribed as places where “A person with any decency
would feel that one night there had defiled him for life”
Bail setting followed an arbitrary schedule geared fo the

1 Bee Pound, Orfminal Justice in Cleveland (1924},

2 The Report of the Wickersham Commission in 1931 deseribed
Beeley's worlk as “so mueh more thorouzh & study of the hall probiem
than iz contained in any of the survers [of the administrgtion of
griminal justice], that the Liberty has becn takezn of using it as the
hasis far this summary on that subject. Iis conelusions are un-
donbtedly applicable to American communities geperally, and its
data consistent with and eorroborative of the data contained in the
surveys.” Naotional Commission on Law Observance & Tnforcement,
Aurveys Analysis 8% (1831).

g
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alleged offense, e.g., $400 for a city code wiolation, $10,000
for robbery. Nearly 209% of all defendants were unable to
post bail, and remained in jail. Professional bondsmen were
said to play too important a role in the local administration
of criminal justice. Release on persenal recognizance wasg
allowed in only 5% of the cases, all minor infractions.

An analysis of several hundred case histories of prisoners
awaiting trial in Chicago showed thai most wers detained
on bail of between $5,000 and %20,000, with a large number
being discharged after a month or two in jail. Nearly 90%
of the entire unsentenced population had hived in Chieago
over a vear, 70% had families there, and over one-half had
references from reputable persens in the community; only
509% had any record of prior convictions. The study found
that 28% of the sampled detainees were needlessly impris-
oned before trial, while many others, jnst as obviously un-
dependable, were granted conditional release and never re-
turned for trial. “In foo many instances,” corcluded Beeley,
‘“the present system . . . neither gnarantees security to socicty
nor safegnards the rights of the aceused” It is “lax with
thoge with whom it should be stringent and stringent with
those with whom it conld safely be less severe.” He recom-
mended (1) greater use of the summons to avoid nnnecessary
arrests, (2) a eonstitutional amendment fo permit denial of
bail to hardened offenders charged with felonies and (8) the
inauguration of fact-finding investigations so that bail deter-
minations could be tailorad to the individual®

B. Philadelplia

Tn 1954, a University of Féﬁﬁsylvama Law School team

nnder the direction of Professor Caleb Foote published a

% For a brief intervening bail study, see Weintraubh, Why in
Kings County? The Pleader 5-6 (March 1838). Tt reported a 1937
finding by the Judicial Couneil of the State of New York that while
defendants in criminal cases in the New York City ares had to
rempaiz in jail prior to trial in only 2349 of the cases in Queens,
14% in the Bronx and 16% in Manhattan, the rate in Kings County
was 40%. The extraordinary detention figures in Kings County were
attributed to unwarranted inereases In bail by magistrates when
defendants wers arraigned after indictment,
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detailed study of the administration of bail in Philadelphia.*
It found little indication that committing magisirates gave
any independent thomght or inguiry to the amount of bail
in individual cases. In fwo-thirds of the cases, hail was set
in police stations on the basis of police evidencs alone, ie.,
the echarge coupled with the name, addvess and oceupation of
the defendant. Some magisirates candidly admitted that they
set high bail to “break” crime waves, keep the defendant in
jail, cut him off from his narcolies supply, protect women,
“maike an example” of a particularly abusive defendant, make
him “serve some time” even where acquittal was a certainty,
or protact arresting officers from false arrest suits. In cases
invelving serions crimes, where bail hearings were conducted
by judges rather than committing magistrates, defendants
had to wait an average of 5 days before bail wag set, the
recommmendation of the Distriet Attorney was followed 95%
of the time, and three out of four defendants ended up stay-
ing in jail between arrest and trial. As a resulf, the County
Prison was chronically overcrowded at a cost to the City of
Philadelphia of $300,000 per year for pretrial detainees alone,
An analysis of the disposition of 1,000 jail cases showed
that 528 defendants who were eventually released after irial
had spent an average of 33 days in prison. Moreover, only
18% of the jailed sample were not eonvieted, compared with
48% of the bailed sample. Of those convicted, jailed defen-
dants got prison terms over 24 times as often as those who
had been free. The study’s recommendations included (1)
mereased releases on personal bond, (2) a statule to penalize
nonappearance as a criminal offense and (3) lowering the
standard amounts of bail

C. New York

Prompted by veports of “serious overerowding” of deteu-
tion facilities, 4 Study of the ddminisiration of Bail in New
York City was uudertaken in 1957, also wmnder the guidanee

4+ {ompelling Appearance in Courf: Administration of Bail in
Philadelphia, 102 TV.Pal.Bev. 1081 (19584) (hereafter cited as the
Philadelphia Bail Study).
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of Professor Foote.S Researchers, working as temporary cor-
rection officers in order to gain first-hand knowledge of de-
tention Faeilities and courtroom procedures, again found evi-
dence of high bail being set to give defendants a “faste of
jail” or to “protect soeiety.” As in Philadelphia and Chicago,
the nature of the accusation against a defendant, more than
any other factor, determined the amount in which bail was
set. Commitiing magistrates only occasionally checked in-
formation about a defendant’s background and likelihood to
appear for trial. Yet 78 out of 89 priseners interviewed by
the siudy in the Manhattan House of Detention for Men, the
Women'’s House of Detention and the Brooklyn Adolescent
Remand Shelter turned ont to have relatives Hving in New
York, and 49 of the 89 had resided in the eity for over 10
vears. Despite the fact that 25% of all defendants were
unable to make $500 bail, 45% were unable to make $1500 bail
and 63% could not raise Lail set ab %2500, no bail hearings
inquired into how muech bond defendants could afford.

In 1955, pretrial detention facilities cost New York City
$5,000,000. Detainees were found to be held under restraints
not much different from those of maximum security penal
ingtitutions. They were locked up for 18 hours a day, afforded
1o privacy for communications, allowed visits only from the
immediate family, and given no work and few recreational
opportunities, Comparisons of bailed and jailed offenders
revealed that sentences were sugpended for jail prisopers
less than Y as often as for their bailed counterparts, 13.5%
a3 against54.8%. N R

In 1963, five years after the University of Feunsylvania
stady, the Judiciary Commitice of the New York State As-
sembly conducted a special investigation into practice and
procedure in the newly organized and unified Criminal Counrt
of the City of New York® Its observatfion of bail practices
led io the conclusion that statutory and jndicial rules

5 106 UPal.Rev. 693 (1958) (hereafter cited as the New York
Bail Study).

6 Tre Doc. No. 37 (1963) (hersafier reforred to as the New York
Assembly Report).
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are disvegarded or are perverted in a disturb-
ingly large number of cases. We believe that a large
segment of the Bench and of the Criminal Bar (in
which we include the staffs of distriet attorneys)
have forgotten—or never really learned—that the
only permissible function of bail is to assure re-
appearance.

To bolster this conclusion, the Judiciary Committee spelled
out several areas of abuse and illustrative cases. First, it
eriticized the limitafion of bail bearngs 1o facls coneerning
the alleged offense or the defendant’s ecriminal record, “in
complete disregard of factors persenal to the defendant which
may tend to make him a good risk.”” It gave several illustra-
tions

1. H,W, &M (husbhand, wife and the latter's mother)
and H & W's three children share an apariment., In
a neighboring apariment live A & B (husband and
wife) with two dependent childven. M & B argned
abont garbage pails placed ountside the apartmont
doors. H & A had a fist fight as a resunlt. A com-
plained of assaull in tho third degree by H, W, and
M; and H cross-complained for the same offense
against A and B.

All were taken to Night Court; all were arraigned
without counsel; and bail was fixed in each case at
$500, without any questions boing asked by the Judge.
M was at least 65 years okl and visibly erippled:
B was seven months pregnant. Only H had a pre-
vious criminal vecord—a twenty-year old gambhing
conrviction, I and A Dboth held jobs, As a result of
the bail thus fived, H, W, and M spent six hours in
jail, and A and B spent three days in jail. All charges
were subsequently dismissed by the court before
trial.

2. N was arraigned in Part 1A, Kings County, on a
robbery charge, Request for bail in 2 modest amount
was made by Legal Aid, counsel for dofendaut by
reason of hig indigence. The Judge said “1 always fix
bail for robberies at $2500 orv move. Besides, bail is
reviewed now every two weeks; so if he can't make
it he can ask for a reduetion then”
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Second, the Commitiee found evidence

that judges also use bail to give defendants ‘a taste
of jail’ by arbitrarily setting bail beyond their finan-
cial means. Such a practice rests, of course, on the
belief of the judge that the defendant is guilty, not-
withstanding the faet that he has not been tried.
Thus, it has been averred to us by an Assistant Dis-
triet Attorney in New York City that this practice
is still in use, particularly with adolescent defen-
dants.

Third, the Committee “observed judges engage in the misuse
of the bail power to cocree defendants in some aspeect of the
case. Judges so inclined are evidently aware of the impact
of unexpected incarceration and use it as a prod.” It gave
this illustration:

F was released in %$1,500 bail on a misdemeanor
charge in Part TA, New York County. His case was
adjourned several times. When 1t was called on an
adjourned day in late November, I' appeared with-
out counsel and requested further adjournment. The
Assistant District Attorney opposed the request, F
said he had been unable to reach his lawyer, whose
notice of appearance was on file. The Judge directed
the defendant to locate his attorney and to get him
to court that day. “If you don’t,’ he said, “I will
raise your bail to $2,500.”

Fourth, the Committee “observed what appears to be a too
great dependency-by some judges on the-recommendations of
the District Attorney as o the bail amount. When it is borne
in mind that the Assistant Distriet Attorney is usually in
possession, at this stage of the proceedings, of information
not substantially greater than that possessed by the judge,
this dependence seems an uncalled for abdication of judicial
responsibility.” This illustration was given:

T, a government employee, was charged with aec-
cepting a bribe. T’s lawyer pointed out, wpon his
arraignment in Part TA, New York County, that T
was the sole support of his wife and minor children,
that he had lived at the same address for many years,
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that he had no previous criminal record. T was al-
ready suspended from his job. The Judge set bail at
$500. At this the Assistant Distriet Attorney said,
“‘The People feel that the seriousness of the charge
warrants a higher bail”; whereupon the Judge in-
creased bail to $1,500.

Finally, the Commitice castigated the trial bar for its com-
plicity in the hail system’s poor performance. It stated:

We have too frequently observed on the part of
defense counsel inadequate comprehension of, or par-
ticipation in, the bail-setting process. The need for a
special appeal by counsel to the arraigning judge is
just as important a function of a competent legal rep-
resentative as is the appeal for leniency when sen-
tence is about to be passed. Indeed, counsel’s effort
here is perhaps even more vital ; because no probation
report in depth is available, as at sentence; and be-
cause low bail probably means temporary freedom,
and freedom means time and money for the prepara-
tion of a sound defense.

... The simplest concept of the lawyer’s duty to his
client at arraignment should include a- careful prep-
aration of his application for modest bail or parole.
The conclusion is inescapable that a large segment

of the eriminal bar is dereliet in the performance of
this duty.

Ag a measure of the system’s failure to move in the direetion
of facilitating release, the Assembly Report noted Depart-
ment of Correction statistics showing an 82.6% increase in
the number of pretrial detainees since 1950, accounting for
45% of the City’s total prison census.

D. Washingion

In 1962 the D. C. Bar Association’s Junior Bar Section
made a preliminary study of bail in the Distriet of Co-
lumbia by analyzing 250 consecutive bail cases on the doclet
of the United States District Court. The study found that
of 285 defendants eligible for bail, only 97 posted it. The
remaining two-thirds spent the entire period befween arrest
and trial in jail. When bail was set at $500, 17% failed to
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malke it; at $1000, 40% failed: at $2500, 78% failed. A total
of 258 defendants were convicted. A study of the impact on
their sentences of jail or liberty before trial revealed that of
the 83 who had made bail, 29% received suspended sentences
and were released on probation. Of the 175 who had been
detained, 4% were remanded to jail and only 6% received
probation.

This docket analysis led to the Junior Bar’s comprehensive
study of The Bail System of the Districi of Columbia, pub-
lished in 1963, Covering each phase of the bail-setting
process, it found that *“the one item invariably breught to
the committing magistrate’s attention—and often the only
one—ig the amonnt of bond recommended by the Agsistant
United States Atforney.” This recommendation was accorded
“yery great weight.,” Minimum bail for a felony was $1000,
even where the charge was minor, no viclence was involved,
the defendant had roots in the eommunity, and “no reason
appears to doubt that the defendant will appear as required.”
Interviews with prosecntors showed them to base recommen-
daticns mainly on the prior convietions of a defendant and
his alleged offense; family ties were deemed unimportant,
while length of residence, property ownership, employment
and probation record were considered potentially significant
but nsually unavailable, Interviews with bondsmen, in con-
trast, showed that the commercial decision to pub up bond
for a defendant hinged on his ties to loeal employment, resi-
dence and family. A canvass of defense attorneys revealed
the widely-held belief that an acensed’s jailing hampered prep-
_.aration of an adequate defense and adversely affected .the.
outcome of his trial. HReasons incinded inability of the ac-
cused to looate witnesses, preater pressure to waive a jury
in order to secure an earlier trial, and the adverse effect
on a jury of seeing the accused enter fhe courtroom from
the cellblock, escorted by a marvshal. Finally, a study of
detention faeilities showed that pretrial prisoners comprised
30 to 40% of the Distriet Jail population; that 84% of these

7 Hereafter cited as the D. C. Bail Study. The Junior Bar report,
prepared by o committee under the chairmanship of James A. Belson,
was submitted to the D. C. Cirenit Judicial Conference on May 9, 1883,
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had bail set but had been unable to post it; that the average
detention period lasted 51 days and cost $200 per defendant;
that pretrial detention cost $500,000 in 1962; and that pre-
trial jail conditions were at least as severe as confinement
after sentence. The study recommended creation of a fact-
finding project. Under the leadership of Cireuit Judge John
A. Danaher and the Jndicial Conference Committee on Bail
Probhlems, sueh a project was launched in the United States
Distriet Court for the Distriet of Columbia in late 1963,
modelled after the Manhattan Bail Project.

E. The Federal System

Bail practices in federal courts were carefnlly reviewed in
the 1963 Report of the ditorney General's Commitiee on Pov-
erty and the Admimistration of Federal Criminal Justice?®
The Committee found that virtnally the only faets consid-
ered in initial bail deelsions by Unmited States commission-
ers were the charge against the defendant and the cireum-
stances of the nlleged offense, as communicated by the
prosecuting aftorney., Most bail for indigent defendants was
set without the presence of counsel, and there were usually
no “investigative or fact-fiuding mechanisms available to
commisgioner or judge to seeure reliable information relevant
to the bail decision.” A four-distriet snrvey showed that 23%
of defendants conld nof make bail in the Distriet of Connecti-
cut, 43% in the Northern Distriet of Illinois, 58% m San
Franecisco and 83% in Sacramento. In addition, those de-
tained prior fo frial pleaded gunilly morve often than those
free on bail, seeurved less frequent nequittals and dismissals,
and were more likely to receive prison sentences than pro-
bation, The Committee coneluded that;

The bail system admimistered in the federal courts,
relying primarily on finaneial inducements to seeure
the presence of the accusged at the tial, results in
seriovs problems for defendants of limited means,
imperils the effective operation of the adversary sys-
tem, and may even fail to provide the most effective
deterrence of non-appearvance by accused persons.

8 THercafter cited as the Attormey General's Committee Report.
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Asg part of a “rational system of pretrial release in the federal
eourts,” the Committee, inder the chairmanship of Professor
Francig A. Allen, recommended (1) increased use of the sum-
mons in cases where “the arrest is not required to protect
the proper functioning of the criminal process”, {2) institu-
tion of bail fact-inding investigations by an expanded Fed-
eral Probation Service, (3) announcement by the Department
of Justice of a policy favoring the pre-trial release of arrested
persons, to be implemented by the recommendations of United
States Attorneys for greater use of release on the aceused’s
personal recognizance, (4) the use of nonmonetary induee-
ments, such as pretrial supervision by probation officers, and
(8) authorization for the posting of cash or property of a
value less than the bail amount, refundable upon the defen-
dant’s appearanee at trial.

F. The Noational Potfern

A review of the bail reports on Chicago, Philadelphia, New
York, Washington and the federal courts shows that neither
time nor location has altered the face of the system: the pat-
terns revealed by Beeley’s study of Chicago in 1927 remain
largely unchanged today in other great metropolitan areas.
Surveys conducted within the past year by the National Bail
Conference staff and others confirm a similar picture in
smaller communities as well. The theory that hail serves
solely to insure appearance for trial may be universally ex-
pounded by appellate courts, but the practice of tvial courts
telis guite another story., Commifting magistrates uwsually
Imow only the charge against the defendant; and perhaps his
police record. The recommendations of proseentors, though
accorded great weight, are based on little if any additional
information. In many localities, the police, prosecutor and
jndge simply adhere to a fixed schedule geared to the nature
of the offense. As a rule, little or no inquiry or allowance is
made for individnal differences between defendants based on
their likelihood to appear at trial.

One of the most prevalent forms of mechanical bail setting
is Imown as station house bail. Designed to assure appear-
ance at the preliminary hearing ov arraignment, it is typieally
posted at the police precinet station, The Distriet of Colum-
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bia Code, for example, allows bail to be posted at the police
station immediately upon arrest, in accordance with a sched-
nle approved by the Court of Gteneral Sessions.® The schedule
authorizes police officers to set bail only at the figure stipn-
lated, e.g., simple assault, $500; attempted robbery, $3,000;
rohbery, $6,000.* In Dayton, QOhio, station house bail for
simple assault is only $25; and for most misdemeanors is
less than %1002 In New York, on the other hand, statien
house bail for most misdemeanors is $500; in San Franecisco
in 1959, bail for petty theft was $50; across the bay in Oak-
land it was $200; in Atlanta it is $500 for shopiifting and $100
for assault; in Illinois it iz $200 for most misdemeanors.i®
A variation is found in cities like Birmingham, Tueson, and
St. Louis, and in some federal distriets, where the required
amomnt of bail is endorsed on the arrest warrant so that
the defendant and his bondsman can appear at the police
station, or before the magistrate, post bail and gain immediate
freedom.!®

Station house bail has the virtue of enabling an arrested
defendant with means to secure immediate release. It spares
him the degrading experience, recently reported in Toronto,
of a respected nnion president, father of three children, who
spent 14 hours in a eell, slept on a “steel sheet,” was subjected
to abnse, transferred “handeunffed” to a second jail for a
breakfast of cold pea soup, refused permission to make more
than one phone eall to his wife who was not home when he
first called, and all the time had $100 in his pocket. His arrest

® 23 D. C. Code §610.

0 D, Q. Court of General HBessions COriminal Division Bond Sched-
ule (1963).

12 Dayton Police interview,

12 N, Y. Code Crim. Proc. §5654; Treuhaft, Abolition of Bail in
Misdemeanor Cases, 19 Law Guild Rev. 55, 57 (1850); Springfield,
Iit. Stafe Register, Jan. 23, 1564. Where not otherwise specified,
most of the data on hail practices in partienlar communities cited
throughout this volume were gathersd through surveys condnoted
for the National Conference on Bail and Criminal Justice.

8 Philodelphia Inguirer, October 22, 1963 (8100000 bail fixed
by U. 8. Commissioner in advanee of arrest of Uosa Nostra defendant).
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was for a driving offense, for ‘which he wag ultimately fined
$50, but no magistrate was available in all of Toronto to take
his bail between Baturday night and Sunday afternoon.**
Station house bail, however, raises problems of fairness, Set
automatieally on the basis of the offemse, it bypasses any
effort to determine the aceused’s likelihood to return and
diseriminates moest foreefnlly against defendanis withont
money. 1t ean be changed by the eourt at arralgnment, but
the tendency is to retain the sams amomnt.

The prompiness with which bail hearings are held is vital
to arrested persong, Yet in some places, bail may not be
set by a judge until several days after arrest, e.g., California,
48 honrs; Birmingham, up to 3 days; Denver, 27 days; St
Louis, 3-5 days; Jackson, Mississippi, 3-10 days.*® In IPassaic,
New Jersey bail for some offenses will be set only upon ap-
plication of the defendant; if unrepresented by counsel, he
may be ignorant of his right or not know how to implement it.

Other jorisdietions provide immediate judicial delermina-
tions of bail, Night Court operates until midnight in New
York City for misdemeanors; Philadelphia permits release on
a “copy of the charge” signed by a magistrate at his home*¢
magisirates are available at some preecinct stations at night
to fix bail in Ilineis;** and Beston police stations provide a
list of bail commissioners who may be called by defendants at
any time,

In smaller communities, information about defendants is
usually readily accessible and easy to verify. As a result,
bail might logically be expected to be set on an individualized
basis, according fo the accused’s standing in the community.
This was found to bs tha case, for instance, in Cranbuyy, New
Jersey, in Torrington, Connecticut and in Long Beach, New
York. But in Marshalltown, Towa, a town of less than 25,000,
a survey indicated that no attempt iz made initially te assess
the defendant’s rootls in the communitfy, and 75% of a small
sample of arrested offenders were detained before trial.

14 Haggart, YA Weekend of Abuse,” Terontg Siar.

15 Bail surveys and OBS Lios Angeles interview, Dee. 26, 1368,
1% Philadelphia Bail Study, p. 1044

1T GQhempaign-Urbone News Gazefie, Jan, 9, 1064,
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In Baltimore, a Municipal judge was recently reported to
have annonneed the first revision in the court’s hail schedule
in 25 years to meet “inflation.” ** Deviations were to be au-
thorized only on specific recommendation by the state’s at.
torney. Al bails were increased, usually doubled, and for
some offenses the inerease was sevenfold, e.g. from $500 {o
$3500 for assault on a policeman, Although 75% of all ac-
cused persons in Baltimore were reportedly being detained
for failure fo raise bail®® the judge was said to helieve
that hardship cases would be the exeeption.

All available studies confirm two dominant characleristics
in the national bail pattern: In a system which grants pre-
trial liberty for money, those who ean afford a bondsman go
free; those who cannoct, stay in jail. To examine the price
paid for freedom, and the services reundered in return, wo
turn to the role of the bondgman.

a8 Balitmore Sum, February 18, 1564,

1% Porter, Bail Bystem Needs Reform, Weshington Euvening Siar,
Nov, 21, 1963,



Chapter III
THE ROLE OF THE BONDSMAN

A study conducted by the United Nations recently dis-
closed that the United States and the Philippines are the only
countriss to allot a significant role to professional bail bonds-
men in their systems of eriminal justice. Commercial bonds-
men emerged in this ecountry to meet the needs of accused
persons whose right to bail would otherwise be thwarted by
the lack of a personal surety, real estate or adequate cash.
For the vast numbers of defendants unable to raise the bail
amount themselves, the hondsman is on tap 24 hours a day
to secure their freedom for a price. It iz the bondsman tfo
whom courts turn if the defendant fails fo appear, and whe
is supposed to go to great lengths to apprehend an eseapee
to avoid forfeiture of his bond. As a bailor, he enjoys a
private power to arrest his bailee.r He can even surrender him
to the court before trial if he suspeets that flight is imminent.
The bondsman notifies the aceused of the trial date and per-
sonally acecompanies him to eourt. The profit motive is pre-
sumed to insnre diligent attention to his enstodial obligations,

A New York judge described the bondsman’s role as fol-
jows:

There is a general misconception . . . that solicita-
tion of business by bondsmen is illegal, Tt is entirvely
lawful—just as lawful as selicitation by life insur-
ance agents. And the solicitation under the law may
take place in the courthouses, police stations and
places of detention.

It is even necessary and desirable that this should
be so—under proper regulation. Otherwise the casual
offender, the inexperienced offender, the offender
charged with minor crimes, wonld be confined in jail
while the professional eriminal with his outside con-
tacts, experienced httle diffieulty in arranging bail.
In this Court, even afier the cases have heen ex-
amined below, I have found many defendants ig-
norant of the fact that bail has been fixed by the

1 Taylor v. Taintor, 83 U.8. 366, 8371 (1872).
28
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magistrate, ignorant of the amount of bail fixed and
the method and cost of obtaining release on bail
And it is generally the minor or low bail offender,
whose even temporary detention is not justified by
the erime charged, who finds himself in that predica-
ment. It is most desirable that this class of offender
should be solicited and bailed.®

A. Bail Bond Costs

Sinee its inception, the institution of commercial bail has
enjoyed a hybrid status, somewhere between a free enfer-
prize and a public utility. Some states regulate the premiums
bondsmen may charge; others allow whatever the traffic will
bear. Some regulate only insurance surely company bounds;
others confrol the fees charged by individual bendsmen as
well.?

Premium rates differ markedly throuvghout the coumntry.
New York bondsmen charge 5% on the first $1,000, 4% on
the second $1,000, and 3% on the balanee# IPhiladelphia
bondsmen charge 8% plus a service charge, but in the rest
of Pennsylvania the rate is 10% on the first $100, and 5%
on the balance. Baltimore’s rate is 7% up to $2,000, and 6%
thereafier; while in New Jersey it is 10% on the first $2,500,
then 6%, Des Moines’ rate is 5% ;# Boston's is 10% across the
board without collateral, 5% with., The Distriet of Columbia
allows 8% on the fArst £1,000 and 5% on the rest. The
standard premivm rate in the United States seems to be
10%, knowmn to prevail in Atlanta, Cineinnati, Detroit, Den-
ver, St. Louis, Illineis, Califernia, and most federal courts.
Rates as high as 12% have been reported in Wisconsin® and

= People v. Swmitih, 196 Mise, 304, 307, 81 N.Y.5.24 470, 484 (1949}
{Sobel, 4.).

3 Regulation ¢f bondsmen is discussed in part I, infra.

4 Txeept as indieated otherwise, data cn premium rates in this
section come from bail surveys eonducted in the listed cities and
interviews with bondsmen,

s Des Hotnes Regisicr, Pretrial Liberty Without Bond, Qetober 31
and November 1, 1962,

& Miwaunkee Journal, March 13, 1564
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20% on some offenses in Birmingham, Within the legal max-
imums, however, bondsmen freguently bargain for special
rates, particnlarly in high volume, low risk offenses like
gambling.” Disputes between bondsmen over price cutfing
are not upcommon.® Neither are allegations of illegal over-
charging.®

Premjum rates do not tell the whole story on the cost of
commercial bail. Service chiarges are added in many juris-
dictions. Bondsmen in Baltimore charge a minimum fee of
$95 no matter how small the bond, and in California a
standard $10 fee is added to the preminm.

In some states, bonds writien at the time of arrest must
guarantee the presence of the acensed uwntil the case is finally
disposed of by the trial court2® In every state, a new bond
may be required on appeal. In some places, a defendant may
be foreed fo pay premiums on four different bonds in the
conrse of a criminal preeeeding: from arrest to preliminary
hearing, preliminary hearing to indietment, indietment to
trial, and verdict to appeal. In snech cases, the defendant may
be amenable to a “deal” for a single bond at a higher pre-
minm rate f¢ earry him through the case. The bondsman's
legal right to caneel a bond (and keep the preminm) any time
he surrenders the defendant to eourt may somefimes be used
as a lever to colleet additional fees just to keep the original
bond in foree

B. Bords on Credit

Most bondgmen write bonds on eredif, or allow premiums to
be paid on an installment basgis. Where the risk is low, and
the defendant apparently has funds, hondsmen feel that it is

T E.g., Baltimore, Washington, D. C. and New York.

5 Bocky Mouniain News, Feb. 20, 1964; Des Aoines Register,
Mareh 2, 1063,

¢ EB.g., Miwauiee Journal, July 1, 1963 ; Philadelphia; Cineionati.

w0 E.g., I Code Crim, Proe. §110-10 (1864).

1 Des MHotnes Register, Pretrial Liberty Without Bond, Octoher
31 and November 1, 1962, Wisconsin is aboud to require bondsmen
to refund premivms to defendants whose bail is reduced. Miwaukee
Journel, Apr. 30, 1964
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more profitable fo take the business, even if fhere is only a
partial payment, In addifion, bonds are sometimes written on
eredit to aecommeodate lawyers who are a vital source of
business, One Chicago bondsman estimated that 75% of his
bonds were issued on cvedit;'® another in Greenville, South
Carclina, gave a 90% figure. Boston bondsmen are occa-
gienally reqguested by courts fo take “charity” cases'® and
Woreester, Massachusetts bondsmen are reported fo take non-
paying clients in the hopes of future paying business, Credit
practices are unsystematized, and vary from bondsman fo
bondsman, Reports from some cities indicate that some de-
fendants whe owe bondsmer money commit further erimes,
especially burglaries, to pay bond premiums.!*

C. The Surety Company

Most bondsmen are hacked by swrely companies. These
companies are licensed under state insurance laws, which
require them to maintain funds sufficient to satisfy all for-
fertures. FKither by statute, court rule or practice, it is com-
men to find that only bonds backed by surety companies will
be accepied by the conrts. This insures that payment of for-
feitures will not depend on the finanecial condition of the in-
dividual bondsman.

But surety companies for the most part have been ex-
tremely sueccessful in avoiding losses. In addition to the 2%
which each company receives cut of every bond written by
its agents, the company extracts an additional ¥%6% or 1%
of the bond premium to be placed in a “build-up fund.”
The fund is drawn upon whenever a forfeiture oceurs, and the
amount esch agent lins in Dis bnild-up fund determines the
amount of bonds he may write. If a forfeiture excseds the
build-up fund, the company takes the balanee out of future
premiames. This system enables the surely company to do a
large business with little risk. Examination of one New York

1= Chicege Tribume, Auneg. 19, 1983,

B New York Times, July 15, 1961

i E.g., Rock Island Rlinols Argus, July 18, 1963; Philadelphia
Sundey Bulletin, Aug. 8, 1563; Denver, Colo. and {reenville, 8. U,
bail surveys.
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company’s books showed that from 1956 to 1968 it wrote
bonds in the face amount of $70,000,000, received $1,400,000
in surety premiums, and suffered no losses.

Surety companies assign the management of their bail bond
business to general agents, who take charge of different
peographical areas. The general agent conirols the amount
of bonds written by bondsman agents in fwo ways. Firsi,
state statutes or court rules frequently require each bonds-
men to fill eut a power of attorney from his surety eompany
to show antherization for eaeh bond he writes; the general
agent may limit issnance of these powers. New ones are usn-
ally issuned only as ountstanding powers of atforney are dis.
posed of through termination of the bail obligation, althongh
it is not uncommon for a large number of powers to be out-
standing simultaneonsly. Secondly, most companies Iimit the
agent’s diseretion in writing large bonds, and require specific
authorization before each one is issued. Depending upon the
eompany and the agent, a large bond may be ons which ex-
ceeds $1,000; certainly most bonds over $5,000 require ap-
proval from the general agent.

D. Collateral

To hedge against mnadequate premiums and the ever pres-
ent threat of forfeiture, many bondasmen require a2 defendant
or his relatives to furnish collaternl equal to all or part of
the bond. Beecausce eollateral and indemnpity agreements are
usnally not regulated by statute, the hondsman may “insist
on the deed to the home of the aceused or require a relative
to put up his home or aet as eo-signer before posting bond.” 28
In eities like Baltimore, Chicago and Defroit, bondsmen at-
tempt to zecure full eollateral, reportedly beeaunsze of striet
forfeiture enforcement policies?® In Nassau Comnty, New
York, one bondsman reported that “the indemnifiers mean
everything, the defendant nothing.” Washington, D. €. bonds-
men ordinarily do not require ecllateral; but deeide on a case
by case basis. The eriterion used by one New York bondsman

15 Des Moines Begister, Oetober 81 and November 1, 1862,
16  Datroit reperis no uneollected forfeitures since 1931. 1961
Anmual Report, Detroit Recorders Court.
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is: “If a person comes in and I dor’t know him or his lawyer,
we look for collateral; if they don't have it, we don’t bother
with them,” 17

The amonut of security whieh the bondsman is able to ob-
tain from accused persons varies. 100% collateral iz rarely
obtainable, and 1s required only in cases the hondsman con-
siders to be vevy bad risks, such as uarcotics, or where the
bend is unnsually large. Some efforts to obtain esllateral
serve not te assure indemnification against monctary loss,
but as a psychological detervent to flight by the acensed. A
D. €. hondsman has even taken a lap dog as collateral. A
gtory eurrent among bondsmen in Florida is that one of their
nwmber used to carry a eollateral box in which he collected
items of sentimental value, such as wedding rings, ov of prae-
tical value, sueh as false teeth, On one oceasion hie is supposed
to have kept the child of the accused.

A report by the Criminal Conrt Committee of the Associa-
tion of the Bar of {he City of New York, entitled Beil or Jaidl,
recently summed up the mmportance of collateral in the bail
system as follows:

The ultimate decision as to detention is therefore
left with the bondsman-—mnot by virtue of the legally
fixed premium, but through an unfettered decision as
fo the amount of collateral he will demand. It has
even been intimated that hostile action by the Judges
or others, particularly with respect to the vacaling
of forfeitures and siricter supervision of bondsmen,
might result in their refusal to write bouds, a sirike
which undor today’s statutory scheme would have a
genuinely chaotie effect upon the City prisons in very
short order??

Bondsmen “strikes” were in fact reporied in Brooklyn
and New York City 1in 1961 and 1964, iaking the form of
actual or threatened concerted refusals to write bonds except
on 1009% eollateral in bankbooks or real estate?® The 1961

17 New York Times, Decomber 22, 1061,

I8 19 The Reeord 11, 13 {Jan. 1964) (hereaftar cited as New York
City Bar Renort).
19 FNew York Times, December 22, 1961 and January 21, 1564,
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strike resulted in overcrowding the city’s detention facilities
and jailing numerous minor offenders for want of small bonds,
on which collateral is not vsually required. Both strikes were
said to be in retaliation for tighter enforcement policies on
forfeitures instituted by “uncooperative” distriet attorneys.

L. Forfeitures

The alleged econnection between collateral demands and
enforcement policies on boud forfeitures is traceable to the
fact ihat a bondsman who fails to preoduce his Dailee on
the appointed date is lable for the amount of the bond. In
practice, automatic enforcement of such liability is rare. In
most jurisdietions, bondsmen have a “reasonable” arrange-
ment with the eourt or proseentor for velief from liability if
the aecuzed is returned to custody within 30 days. The peried
of “grace” in Florida is 10 days; in Pennsylvania—821 days;
under the new Illinois bail law—30 days; and in New Jersey
a 00-day extension iz “customary.”?® DBondsmen in Des
Moines have 70 days in which to vacate any forfeitures™
Bven after forfeiture, the bail amount may be remitted upon
producing the defanlter, e.g. up to two years in Florida, three
years in I1hinois and four years in New Jersey.®®

. The grace privilege is oceasicnally abused. A New York
City report found that some defaults were intentionally
planned in order to avoid or seenre particnlar judges. “They
walk into the eourtroom, see who the judge is and walk out
again,”** In Buunecombe County, N. C,, the failure of an esti-
mated 40% of defendanis to appear was attributed to the
pericdic rotation of “tough and easy judges.” 2+

20 New ¥ork Times, Jauuary 17, 1964; Springfield, Hlingts Siar
Reporter, Jupunry 23, 1864,

2t Des Moines Register, Pre-Trial Liberty Without Bond, October
21 and November 1, 1962,

22 Chicago Tribune, August 19, 1963,
28 New York Mirror, December 22, 1861,
24 Asheville, North Carolina, bail survey.
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The overall rate of defanit among hailed defendants is not
high. The Surety Association of America reports that logses
from bond forfeitures among all companies are loss than
2.4%.%% Althongh no comprehensive stodies have been made
into the magnitnde of the risk that bondsmen take, the fol-
lowing figures from vecent bail surveys may be indieative
Bond forfaitures in the digtriet court in Des Molues come to
six a year, and in its munieipal ecourt, one or two. Denver’s
criminal eourt had 9 forfeitures in 1961. A Bimmingham,
Alahama study estimated a 10% defanlt rate. Over a five-
year period Detvoit had 131 forfeitures out of 21,260 bonds,
or .6% ; Mioneapolis forfeited bonds “2 or 3 times” in 12 years
and Sehenectady onee in 11 years. The rate in New York in
1580, for both hail and parole eases, was 101 out of 1395, ov
49 8

Perhaps the most careful study was made in Philadelphia,
whose forfeiture rafe in 1950 was 264 ouft of 10,749 bonds,
or 246%. Most of the forfeitures were found to be for minor
violations like gambling, lguoy or traffic violations; very few
were for defendants charged with serious erimes. Two sig-
nificant conclusions reached by the study were that (1) a
compatrizon between cities with lax and strict enforcement
policies showed many fewer defaults in appearances in strict
jurisdictions; and (2} that the forfeifnre rate on commercial
bail was more than double that on privately supplied bail.®®

Twining to the federal conrts, the Bastern District of Michi-
gan veported 8§ defanlts among 553 defendants released on
personal apd surety honds in 1962, Bondsmen in the Dis-
trict of Columbia reported bail jumping in “a very small
proporiion” of cases, and forfeitures were usually vacated
in whole or i part. The four-district survey condueted by
the Attorney General’'s Commities found that the number of
failures to appear at any stage in the proesedings ranged
from 1 to 7%, incloding both technieal defaults and inten-
tional flight to avoeid trial. Tn the Cormmitiee’s view, “these

25 Hitwaukee Jowrnal, Mareh 11, 1964,

26 The Manhsttan Bail Projeet: An Interim Report, 88 N, ¥, 1.
L. Rev, 67, 82 (1863).

27 Philadelphia Bail Study, pp. 106(-84,
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Hailure’ figures may be thought to raise a question whether
pretrial liberty involves a substantial practical enforcement
problem.” =#

(Jollection of forfeited bonds has often heen found lax or
tinged with scandal. In the 3-year period from 1956-59, the
Municipal Court of Chicago recorded only one forfeiture pay-
ment, of $5,955.%¢ A 1960 investigation disclosed that $300,000
in forfeitures had been set aside by ome judge. Their rein-
statement cansed five bonding companies to go ont of baosi-
ness.5® A 1962 investigation in Cleveland disclosed an esti-
mated loss to the city of $25,000 from failure to colleet
personal bonds.® Mibvaukee discoversd an $15,000 loss.®®
Bond collections may also be thwarted by companies inade-
guoately financed to pay up when the time comes. North Caro-
lina has lost an estimated $10,000,000 in uneollected forfei-
tures over the last ten years from small surety companies
gone bankrupt. Philadelphia’s collection rate in 1950 was
only 20% on forfeited and mmremitted bonds. A recent crack-
down in Houston produeed $70,000 on “bad honds” in less
than a year.®®

. Recapiures

The relatively low default rate has hesn attributed by some
to the bondsman’s detervent influence in proventing flight. In
tlie words of one Nebraska official:

. . . personal bondsmen in our counfry are a very
aggressive group and relentlessly pursne the defen-
dant who skips bail on which they have surety and
bring them back in-very many instances. We lave
had examples where they have gone ont of the eoun-
try in ovder to effect the production of a person who
has skipped bail. This hard attitude on the part of

2B Attorney General's Committee Reporf, pp. 123.30, Table VI

20 Statament of Carl M. Chatters, Comptroller of Chicngo, cited
in Wexler, IMirst Report of dmiens Curize on investization of bond
forfeitures in Munieipal Court of Chicago (April 8, 1059).

%8 Chipago Sun Times, Tebruary 2, 1960, April 28, 1960,

1 Hevelond Plain Donler, Mareh 8, 1062,

32 Milwavkee Sentined, July 2, 1968,

32 Houston Press, July 21 and September 8, 1863,
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some of these sureties has put the fear of God into
a lot of defendants who know what to expect in the
event that they skip bail; so we do not have any
partienlar problem in this regard.®*

Other sources, however, doubt that bondsmen are any better
able to locate and return fagitives than are law enforecment
officials with their communieations neftworks, interstate co-
operation avrangements and seientifle apparatus.®® Bonds-
men have been known to take advantage of these official facil-
ities to track down their own fleeing clients.® Bondsmen
have occasionally abused their arrest powers by impersonat-
ing police or federal cnforcement officials in making such
arrests, or by bhrandishing pistols to vecover defaulters or

34 (uoted in Philadelphia Bail Study, p. 1067. Bondsmeu and
shepifls in Illinois object to the 10% cash deposit system on the
eround that it will cost $500 to bring back someone who deposited
only $300 to hegin with. Some prediet that Illinels' new eash deposit
statute will sanse forfeitures 1o Ineresse four to five fimes over their
present rate. Chicoge Tribune, August 19, 1963; Peorin, Hlineis
Jowrnal Stor, Tanuvary 27, 1064

35 Philadelphia Bail Study 1065-66; of. Thicoge Heights, Ntineis
Star, Angust 22, 1963 Editorial:

Opposition 1o the new law eame chiefly from the professional
bondemen, They argued that they have a speeial ability aund
ineentive o shepherd potential bond jumpers inio eourt, in order
to proteet thely investment,

There arvises the suspicion that their methods of persuasion
ean be something other than a gentle art.

Apprehending suspeets who skip thelr boud is a job for police-
men. Law enforeement authorifies able to track down offenders
in the fiest place should be no less able than bondsmen fo ve-
captivee those who fail to appear in court.

In addifion, it is intolerable fo perpetuate an unwhelesome
situation simply beenuss the objeetive of professional hendsmen
sometimes coineides with that of the law, '

36 Ree, o.g., Bristel, Va. Virgiwioan-Teansssean, March 28, 1564
{hondsman gol capias from loeal eourt; FBI canghi fugitive and
put him in Ovlando jail; county parole offieer aceompanied bonds-
man to Florida to bring fugitive baeh); Bualttmore Ewvening Sun,
April 28, 1964 (hondsman paid two Ballimore deteeiives to srrest
and hring baek a client who fled to California).
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ascertain their whereabouts.®® Alfhough it is the bondsman’s
duty to keep track of the defendant, most hondsmen rely on
an ocecasional phone call, letter or “grapevine” rumor. Per-
sonal acquaintanceship is seldom involved. Considering the
rarity of defaults, if would not be worth the bondsman’s
expense to maintain close surveillance on all clients.®®

. Refusals to Deal

As independent businessmen, boudsmen arve free to reject
prospective chients for any reason, without regard o the con-
sequences to the accused. A recent concwrring opinion by
Cirenit Judge J. Skelly Wright commented on this situation
in the District of Columbia:

Certainly the professional bondsman system as used
in this Distriet is odious at best. The effect of such
a system is that the professional bondsmen hold the
kkeys to the jall in their pockets. They determine for
whom they will act as surety—who in their judgrment
is o good risk. The bad risks, in the bondsmen’s
judgment, and the ones who are unable to pay the
bondsmen’s fees remain in jail. The eowrt and the
commissioner are relegated to the velatively unim-
portant chove of fixing the amount of hail.®®

37 Bee Honsas City Times, December 7, 1068, Umited States v.
Prunko, 188 F. Supp. 55% (E. D. Ark. 1960} ; Teleds, Oldo Blade,
June 21, 1963 (houdsmen impersonate Bl and use gums fo hold
pair captive to question them about elients’ whereabonts). A forth-
eomipg Yale Law Journal note challenges the bondsman’s unregu-
lated right of arrest as being in conflict with Uniform Extradition
Act procedires,

38 Philadelphia Bail Study, 1065; 70 Yale 1.J. 972; I, C. Bail
Report, p, 18, Many individual bhondsmen, however, elaim to have
lost substantial amounts hecause of forfeitures. September 20, 1982
N. ¥. Times ($60,000 in 10 years); Dreslin, Best Bet for Bail: A
Good Crook, Life, March 24, 1983 (440.000 in one wear). Cf. St
Petersburg TWmes, Mareh 2, 1964 (bondsmen estimate 274-5%
“jiimp").

8 Pannell v, United States, 320 F.24 698, 699 (D. C. Cir, 19633,
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Bondsmen offen evalnate “good” and “had” risks on grounds
quite similar to judiaially approved criteria, e.g., community
ties, local residence, family and employment.®® In New York,
Philadelphia and D. C., bondsmen generally aveld narcoties
defendants (*they usually don’ wake up on time to get to
court”), prostitutes (“they have no roots”), forgers (“they
travel too much”), scofflaws, and alleged subversives (“bad
publicity”) 8! Becanse of the speed with which the bonds-
man's deeision is made, it iz often hased on pure intuition.
(ther reasons for rejection lustrate hasic defects in the bail
systen.. For example, a “nominal” hall amount may be foo
small for the bondsman to bother with;* and some hondsmen
prefer professional criminals, who know the rules, over
amatenr offenders who may puanic* DBondsmen have been
charged with conditioning their services on the accused’s
hiring a partienlar lawyer, or paying illegal overcharges, or
giving favorable treatment to eriminal syndieates.** On oc-
casion hondsmen have alse been charged with denying bail
in order to embarrass unpopular judges or proseentors,* and
with refusing to post bail for unpopular minority gronps.*

D, G Bail Btudy, p. 12

2 New ¥York Tines, December 22, 1961; D. 0. Bail Study, p. 18;
New Fork Daily News, July 12, 1863,

2 See People v, Smidh, 196 Mise. 304, 307, 91 N.Y.5.2d 490, 494
(1948 : It is most desivalde that this class of offender [minor or
low bail offender] should be solicited or bailed. Unfortunately, Le is
not solicited. He Iz not solivited hecause his low bhail is unprofit-
able . . . This is a matter of everyday cbservation and concern fo
the consclentious judges of our eriminzl courts”

3 Life, March 24, 1963,

% New York City Bar Report, p. 16; Report, Third February
1954 Grand Jury, Gen. Sess. p. 4; Report, March 1847 Grand Jury,
Kings County, p. 1; Report, Fifth Mareh 1960 Grand Jury, New York
County; New ¥ork Mirror, December 22, 1961.

45 Bees note 180, swpre, on bondsman strikes against forfeiture
policies,

%6 A Philadelphia bail survey reported thai some bondsmen shy
away from posting bonds for Poerto Ricans. Civil rights demonstra-
tors have reported extraprdinary difficulties in finding bondsmen to
bail them out in some sontharn cities. Hstimates by individoal bonds-
men respecting the perceniage of cases they rejeet vary from 6%
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H. Abuses

The professional bail bond business is plagued by charges
of corruption and collusion between bondsmen and eourt offi-
cials, police, lawyers, and organized crime, Regular payofls
by bondsmen to police have sometimes been described as es-
sential to swrvival in the bonding business.®” One effeet was
noted in 1950 by a California ecommittee on organized erime =8

In some instanees court orders admitting arrested
persons to bail were presented to the police at the
moment of their arrival at headquarters with pris-
angrs who had been arrested only a half an hour or
less before.

In Piftsburgh, a recent investigation disclosed that certain
jail officials get part of every premium written; in another
gity, it was admitted that desk sergeants get $2.00 per bond,
and that policemen are “hired” by bondsmen to arrest defen.
dants who fail to appear. In [llinois, bondsmen were investi-
gated for brihing proeess servers to avoid immediate arrests
of indicted clients.*

Sinee 1939, local courts in and around New York City have
conducted four full-seale grand jury investigations of honds-
men ;¥ Chicage’s 1959 seandal involving collusive vaecation of
bond forfeitures resulted in the indietment of a munieipal

in Baltimore and Greenville, South Carolina, 25% in Denver, Colo-
rado, Champaign-Urbana, Illinols and Jackson, Mississippi; 459%
in Agheville, North Caroling, and 50¢ in Philadeiphis, Tlizabeth
City, North Caroling and Atlanta, to 60-85% in Birmingham. These
figures presumably do not inelude indigents whe cannot raise the
money to call 2 bondsman in the first place,

17 Florida bondamen interview.

48 HBpecial Orimical Study Commission ageinst Organized Crime
{California) Janoary 1950,

4 Pitlshurgh Pross, Mareh 29, 1964 ; Chicago Anierican, November
29, 1983,

5¢  Report of Mareh 1847, Grond Jury, Kings County dated March
8, 1848 ; Report of Special Wxtraordinary Grand Jury, Kings County,
convened Jan. 1939, dated June 1941; Report of B3rd Feb., 1854,
Grand Jury, (Gensral Sessions; Beport of Wifth Mareb, 1960, Grand
Jury of Genersl Bessions.
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judge;® and Cincinnati ran a 1962 investigation into kiek-
baeks by bondsmen to municipal court clerks.s?

The 1964 New York City Bar Report contains a catalogue
of abuses involving bondsmen. These include the “frequent”
requirement by the bondsman that a particular attorney be
selected to defend the case, coupled with kickbacks by attor-
neys to bondsmen. Also described is the “revolving door
effect, completely divorced from considerations of individual
responsibility to the court,” under which “the defendant who
is part of an organized eriminal activity, such as policy,” goes
free as part of “the smooth operation of the eriminal enter-
prise” (14):

What happens is that the operator of the policy
game as a condition of employment of runmers and
others will contraect for “legal” service, including the
release from detention. 'When an employee is appre-
hended and brought before the Judge, there appears
at his side a bondsman and an attorney, hoth nnknown
and unhidden, by the defendant at least. The defen-
dant is grauted bail and recleased and reports hack to
his employers. So evident is this system that “fre-
quently collectors are back on the strect taking hets
again a few hours after being arrested. Not only is
the inconvenicnce to the collector minimized, but also
there was hardly any interruption of his service on
behalf of the controller....”

The security for the bondsman in this sitnation is
not the undertaking of the defendant or a member of
his family that the accused will appear on time, bt
rather the nnderstanding reached hetween controller
or the operator of the policy ving and the bonds-
man. In the event of a forfeiture resulting from the
fatlure of the defendant to appear, the hondsman
will turn, not to the defendant, miless such a recov-
ery 1s immediate and easy, but rather to the organ-
izer of the criminal activity.®®

51 (hicago Sun Times, February 2 and April 28, 1960.

52 Cincinnaly Ingquirer, January 1962 series.

53 Sep also May 1960 Report County Grand Jury of the Circuit
Court of Jackson County, Missouri (interstate criminals were able
to raise $200,000 in bonds loeally within a matter of hours).
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I. Regulation

Regulation of the bail bond business varies widely among
states. Present rules governing surety companies and pro-
fessional hondsmen fall into two categories: (1) those that
seek to protect the state against loss due to uncollectible for-
feitures, and (2) those that attempt to regulate the practices
of bondsmen.

1. Finances

In most states, and especially in large metropolitan areas
the bail bond business is dominated by surety companies,
which back the bonds written by their bondsmen-agents. As
a rule, these companies are regulated as part of the insurance
business: they are subject to the jurisdiction of insurance
commissions, and must abide by rate and solvency regulations.
Rate changes must be approved, minimum cash reserves
maintained and periodic financial statements submitted.5*
The federal scheme is similar, and a certificate of authority
is required to write bonds in federal conrt.s

Individual bondsmen may or may not be affiliated with a
surety company. Some states treat the bondsman the same
as the surety company. He must be lLicensed, maintain ree-
ords and meet solvency standards.®® At the other extreme are
states that do not impose any regulation on bondsmen, even
where they are unaffiliated with a company. In these, the
bondsman need only satisfy the court in which he operates
that he is solvent.5*

The unbacked bondsman may create difficult collection
problems when a bond is forfeited. To guard against loss,
gsome jurisdictions require all forfeitures to be paid before
any new bonds are written.®® Others grant considerable

54 T.e., 40 Penn. Stat. §831 ¢t seq.

55 31 CI'R §221 of seq.

56 K., Chapter I, Rules and Regnlations on Bail, Bondsmen and
Runners, State of Florida Insuranee Commission, §5-1.01.

57 T.g., 56 Towa Code §763.11-.13; Des Motncs Register, Oct, 31,
1962.

56 Tnterview with D. C. bondsman.
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leeway.®® New York has eliminated the problem of uneol-
lectible forfeitures by reguiring that all professional honds-
men be backed Ly surety companies.®

Apart from statutory regulation of bondsmen, the surety
companies themselves attempt to limit their bondsmen, both
as to volume of business and the amount of particular bonds,
Some snrety officials consider sneh supervision necessary to
guard against bondsmen who post their own collateral, and
thereby avoid paying any premium to the company, or who
alter power of attorney forms submitted to the company,
making it appear that a smaller bond earrying a smaller
premimn was written, A company cannot overregulate, how-
aver, or its bondsmen may switeh to a eompetitor.

2, Comypetitive Practices

Attempts by state or local regulation to eliminate bondsman
abuses are even more disparate. In most states, regulation is
non-existent; in a few, comprehensive legislation has been
enacted.®* The prototype is the Uniform Bail Bond Aci,
adopted by the National Association of Insnranee Commis-
sioners in December 1962, 1t requires all bondsmen and their
employees to be licensed. Licensing must De preeeded by
sorvice of an apprenticeship and satisfaclory performance
on a state examination. Applicants must prove good char.
acter, be fingerprinted and photographed. They must agree
to keep their records public and remam solvent. Bond rates
are prescribed, and only reasonable eollateral may be ob-
tained. Most of the comnmon abuses are explicitly prohibited:
fees paid to public offictals, rebates to attorneys, solicitation
in conrt rooms, and filing false papers with courts. State
insuranee department inspectors police the bondsmen, and

8% Interview with Florida bondsman,

% New York Code Crim, Proc. §554(h).

81 (alifornia Tosneapnecs Code §1800 of seq.; Florida Code §803.01
el seq.; 38 Mlinois Code §618 of seq.; § Indinpa Stat. §3701 sf seq.;
New York Insurance Law §331. Bimilar legislation was reportedly
passed in 1968 in Colorade, of, The Denver Posi, Feb. 28, 1964, SBee
alse I €. Code §23-601-612 {10613,
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the eommissioner 1s authorized to suspend or revoke licenses.
Violation of any provision of the aet is & misdemeanor.®®

The Uniform Bail Bond Aet represents a salntary effort on
the part of participating states fo deal with abuses by un-
seruplous hondsmen. But at least two state legislatures have
considered and rejected it.°® And even where passed, abuses
have not disappeared.® The question remains whether the
apathy and collusion whieh have plagued municipal and
court regulation,® will now be replaced by effeetive enforce-
ment by states.

62 The eonstitutionality of this legislation Is being challenged by
bondsmen, The Denver Post, April 25, 1964,

88 Columbus Citizens-Journal, June 21, and July 4, 1963; Il
wathee Jowrnal, March 13, 1964; Milwankee Sentinel, July ¢, 1963,

5% See e.g., Donver Post, Feb. 18, 20, 1964 and April 18, 1964;
Roeky Mouniain News, Teh. 20, 1984 (Sinte Inzurance Commissioner
resigns after failure to take getion against bondsmen who gave gifis
to court employees in alleged vislation of statute).

65 Hee ag., Pittshurgh Pross, March 29, 1984 (Internal Revenue
SBerviee investigation inte kiekbacks by bondsmen to police and
prison guards); Indienapolis Ster, August 29, 1960 {Ohio general
agent found fo have eriminal background and eonvicted for BRI
impersonation and false arvest) ; Kansas City Times, April 20, 1963,
Akron Beacon Journal, Auguast 4, 1963; Toledo Times, February 18,
1964 (anti-solieiting regulations proposed to eurb abuses).



Chapter IV
THE COSTS OF DETENTION

Those who cannot afford & bondsman generally go to jail.
They lose their freedom not on any rational eriteria for sepa-
rating good risks from bad, but becanse {they are unable to
Taise a cash preminm as low as $25 or $50, or to furnish the
required collateral. A resolution adopted by the National
Assodation of Aftorneys General on July 3, 1963 declared:t

Many persons accused of erime are inearcerated
for various periods of time beeause of their inability
to post bail, although often net indicted for the
crime or later fonnd not guilty after fiial, resulfing
in loss of Liberty, separation from families and loss
of employment as well as expense to the state in the
cost of confinement {and) relief for dependents .

These costs of pretrial imprisonment in the United States,
in terms of time, money, human suffering and justice are
staggering.

A. Days and Dollars

In fiscal year 1860, 23,811 persons aceused of federal of-
fenses weve held in enstody pending trial. The average length
of their defention was 25.3 days® Detention ranged from a
low average of 2 days in some districts to a high average
of 110 days in others.® In 1963 federal defainees spent an
extimated 600,000 jail days in loecal prisons, at a cost to the

1 Bimilar resolntions were adopted by the American Bar Asso-
cintion on Angust 15, 1963, The National Legal Aid and Defender
Association en Cetober 25, 1063 and the National District Attorneys’
Assoeintion on March 5, 1864,

2 Advisory Committee’s Note to Rule 46, Second Preliminary
Draft of Proposed Amendmenis to the Federal Bules of Criminal
Prosedure (1564),

% Hurvey of United States Attorneys (1964); Attorney Geperal’s
Committee Beport p. 65,
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federal government of $2 million.* Jn the same year, 30 to
40% of the inmates of the Distriet of Columbia jail were de-
tainees awaiting trial or sentence; 84% were eligible for re-
lease on boud but couldn’t raise it. Im 1962, they averaged
51 days in jail at a cost of $200 per defendant for a total
of almost $500,000.°5 In Philadelphia in 1954, the average was
33 days in jail for a total of 131,683 jail days. Today, ten
years later, detainees account for 209% of Philadelphia’s jail
population and average 26 days at a cost of $4.25 per day or
$1,300,000 a year.® In Los Angeles pretrial detainees average
78 days before disposition of their cases. On a single day
in December 1963, there were 1300 such prisoners in the Los
Angeles County jail.” On September 30, 1963, 1286 of 2057
Cook County jail inmates were awaiting trial.® Denver jails
14 to 14 of accused persons, wlhose period of detention from
arrest to trial may he eight months.® 79% of St. Louis defen-
dants, or 900 per year, cannot raise bail; each detainee aver-
ages a six weeks’ stay and costs the taxpayer $2.56 for each
day in jail.’®* Approximately 75% of the defendants in Balti-
more are detained,’* while ABA sample surveys of 1962 fel-
ony cases show 71% detained in Miami, 57% in San Iran-
eiseo, 54% in Boston, 48% in Detroit and 44% in New Orleans,
A recent Cleveland survey showed that 400 defendants were

4 Letter from John J. Galvin, Ass't Director of Burean of Prisons
to Mr. Herbert Sturz, November 6, 19G3.

5 Distriet of Columbia Bail Study, p. 29.

¢ Philadelphia Bail Study, p. 1059 ; Defender Assoelation of Phila-
delphia, Proposal for the Establisbment of a Pre-trial Release Court
Serviee Program in Philadelphia (1964).

? Statement of Lios Angeles County Supervisor Eenneth Hahn
to CBS Correspondent Charles Kuralt. In Orange County, California,
detention prisoners eonstitute 609 of the jail population, while in
Oalland, 358 out of 587 prisoners, or 61%, were being detained
for want of bail in Mareh 1963,

8 Chicege Datly News, Oct. 28, 1963.

9 Denver Bail Survey.

10 Schultz, Bail for the “Have Nots”: The Recognizance Program
of the St. Louis Cireuit Court for Criminal Causes (1963).

11 Sylvia Porter—Bail System Needs Reform, Washington Eve-
mung Star, Nov. 11, 1963.
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detained in the loeal jail awaiting trial and stayed there for
periods of befween six weeks and six months?

Smaller communities show considerably lower percentages
of detained defendants but often longer periods of detention,
For instanee, 31% or 342 out of 1086 grand jury defendants
in Passaic, New Jersey in 1961 were detained an average of
4 montbs in jail if indicted; 4 to 5 weeks in jail if vo indict-
ment was returned. In Essex County, New Jersey, 715 are
detained for a 54 day average® In upstate New York, de-
tainees may spend months awaiting action by grand juries,
which meet only 3 or 4 times a year.** In Pennsylvania, a
defendant aceused of driving without a license, and unable
to raige a $300 Lond, recently spent 54 days in jail awalting
trial, even {hough the offense carried a maximum penalty of
8 days1s

The most complete figures on the costs of detention for
want of bail come from New York Cify. Inm 1962, 58458 per-
sons spent an average of 30 davys apisce in pretrial detention,
or a total of 1,775,778 jail days, at a cost to the city of $6.25
per day, or gver $10,000,000 per year.'s In 1961 detainees ac-
counted for 45% of the 9,406 daily eensus of eity prisoners.
The Women’s Honse of Dotention, 40% of whose present in-
mates are held for want of ball, is so overcrowded that o new
$24,000,000 detention facility is being planned. Women arve
confined there an average of 13 days prior to trial; one out
of four is nltimately acquitted. The 58,458 figure also includes
12,955 adolescents in the 16-21 age group who, in 1962, spent
396,025 days in pretrial detention. In the Brooklyn Honse of
Detention, the average pratrial confinement of adoloscent boys

12 evelpnd Plain Dealer, Maveh 26, 1564,

13 Ashury Park Evening Press, Mav, 8, 1964 ; Preliminary Report
on Pretris! Detention Practices In New Jersey, p. 11 {Mar. 1664).

1% Correctional Assoeiation of New York, 117th Annusl Report
(1963).

15 Philadelphin Frguirer, Feb, 21, 1964

16 Bpiein, Shifting the Center of Gravity of Probation (Cet. 22,
1963) (hereafter cited as Boteln).
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is 32 days; 70% are ultimately found not guilty or stherwise
released.t?

The direct per capita costs of pretrial detention run high
Recent surveys showed averages of $2.56 per day in S8t. Lonis,
$£2.61 in Atlanta, $3.82 in Washington, 1. C., $4.25 in Phila-
delphia, $4.28 in Chicago, $6.25 in New York and $6.86 in Los
Angeles. Because these fipures include both fixed and variable
costs, they do not fornish an aceurnte measure of the poten-
tial savings to each commuznity from broader pretrial ve-
lease. Operational items suech as custodial salaries, building
maintenance and utilities apply regardless of the number of
prisoners detained, and would remain fixed unless a sizable
decrease in inmate population wonld close down an entire numnit
of the holding facility. Variable costs, however, which relate
to the persomal maintenanee of the prisomer, eg., his food,
clothing and medieal care, would be reduced by the extensive
nse of pretrial release, These constitnie abont 20% of the
total,*® The D. C. Bail Project vecently estimated that sab-
stantial elimination of pretrial detention for bailable offenses
would save the Distriet of Colombin nearly $100,000 a vear.

But the costs of delention include far more than jail ex-
penses. Eligible defendants who do not make bond are often
unemployed or in low paying jobs at the time of arrest, If
the accused is the wage earner of the household, his incarcera-
tion deprives his family of its means of subsistence. In most
jurisdictions, dependents immediately become eligible for
public assistance if they have no other income or vesources.
In at least one state, dependents do mot become eligihble
unless_their breadwinner has Dbeen actually sentenced. In

cither case, welfare departments regnire an investization

of new cases to determine eligibilifty. During this period, the
defendant’s family must either look to private welfare agen-
cies or {riends for support. The cessation of income may well
mean a loss of honsehold necessities through repossession
and the accumulation of debte. If welfare aid is forthcoming,
it runs from $170 a month in Philadelphia to $262 in Des

17 1963 Report of the Clity Administration of New York on the
House of Detention for Women, pp. 9, 11; New York City Bar
Report, pp. 1415,

1 D, C, Bail Study, p. 31,
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Moines for a mother and four children. Children rendered
homeless by parents’ detention may, as in the ease of D. Cs
Junior Village, add as mueh as $8.00 a day to the commumnity’s
eosts,

The loss of personal income to the defendant also resulis
in loss of spending power in the commmnity and eoncomitant
tax revenue, The defendant’s employer loses his serviees and
may also have to pay to train a replacement. Finally, loss of
employment imposes on the bar or the community the expense
of providing the accused with an adeguate defense in his ease.
Estimates prepared in eonnection with the proposed Criminal
Justice Act now pending before Congress indicate that this
may run to several hundred dollars per case.

B. Human Costs

The wastage of millions of dollars yearly in
bnilding and maintaining jails for persons needlessly
detained hefore trial loses significance when measured
against the vast wastage of human resourees repre-
sented by defendants and their families and the re-
sulting cosis fo the community in social values as
well as dollars.’®

More tmportant than the economic burden is the personal
toll om the defendant. His home may be disrupted, his {amily
humiliated, his velafions with wife and cluldren unalterably
damaged, The man who goes to jail for failure to make bond
is treated by almost every jurisdiction muel like the convicted
criminal serving a sentence. In the words of James V. Ben-
nett, Director of the United States Burean of Prisons:

When a poor man is arrested, he goes willy-nilly
to the same ingtitution, eats the same food, and sni-
ferg the same hardships as he who has heen con-
vieted. The well-to-do, the rich, and the inflnential,
on the other hand, find it reguires only money to stay
out of jail, at least until the acenged has had his day
in court.*®

18 Petein, p. 17; Attorney General’s Committes Report, pp. 68-71.
26 Address, Febroary 24, 19349,
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Home jurisdictions even impose more stringent conditions on
the detained than on convieted offenders. In New York’s
Nassan County Jail, an offieinl reported that detained prison-
ers need more security regulations and supervision than con-
vieted persons because they are more “nervous” about the
outcome of their cases. In the Distriet of Columbia,

Although these defendants have not yef been found
guilty, their conditions of detention are in many
regards more stringent than those of prisoners al-
ready convieted, Department of Correction officials
noted that it costs more to maintain a prisoner at
the Lorton Reformatory, where convieted and sen-
tenced prisoners are held, beeause of the extensive
educational and training programs nnderway there®

Conditions of overcrowding, bad sanitation, indiseriminate
mixing of offenders, and lack of recreational facilities are
notorions in many jails® Dirt floors and cells without flmsh
toilets ave not nneommon. An arrested map is “given a bunk
and a pail and he cleans up for himself.” ** Rarely are de-
tained prisoners segregated from convieted ones, even when
youthful oifenders ave involved. Jailing a youthfnl defendant
for want of ball, said Justice Wiliam O. Douglas, “is equiva-
lent to giving a young man an M. A. in crime.”** A recent
report told of a 17 year old boy, charged wilh thefi of tools,
who died following homosexual abnse and sadistie beatings
at the hands of other inmates in an unsupervised rural Mis-
souri jail.>s

2 I 4L Ball Stedy,-p. 32

2 DBail surveys in Baltimore, Denver, MNasssu Ceunty, N. T,
Gresnville, 8. . Tn contrast, Philadelphia in 1963 opened a %6 mil-
lion faeility to aecommodate 815 detainees. It is reported to have
adequate recreational, social serviee, and physieal features.

23 Bail SBurvey in ‘Worcester, Mass.

25 New York Times, April 4, 1963. Sce Goldman, Differential
Belection of Juvenile Offenders for Court Appenrance 102 (1963)
{389 of Allegheny County policemen interviewed econsidered institu-
tions for the care of juvenile delinquenis to be “training prounds for
further eriminal setivitisg”}.

a8 8%, Lownie Post-Dispoteh, Aug. 1, 1888, 84, Lowis Globe-Demo-
erat, July 29,1963,



Overerpwding is almoest always found in metropolitan
arveas, In 1962, the Women's House of Detention in New York
housed 721 in a building built for 461 in 1961, the Manhattan
House of Detention had an average daily census of 1407 in-
mates in a 950-man facility.?® Rarely ean pretrial prisoners
work: “for most prisoners, detention is a period of oppres-

give inaetivity.” *? The New York Correetion Law prohibits

THE CO8T OF DETENTION
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work assignments®® In the District of Columbia,

The tmpaet on the detained offender was recently deseribed

Defendants being held for trial are detained in
four esll blocks, Each cell block has four tiers of cells,
Defendants are confined two to a cell originally de-
signed 1o hold one person . . . In a {ypical day, de-
tained defendants spend all but 3 or 4 hours in their
cells . . . There is ne program of training or re-
habilitation desigued for the jailed defendants .
The only jailed defendants who work are the clervks
(the trustees) in each cell block who handle eertain
administrative chores.®®

in the New York Assembly Report:

. we doubt whather any inmocent person {as all
hefore trial ave presumed to be) can remain un-
scarred by detention under such a degres of seenrity
as New York’s detention houses impose. The indig-
nities of repeated physical search, regimented living,
erowded cells, uiter isolation from the outside world,
wngympathetic surveillance, ontrageous visifors™ fa-
cilities, Fort Knox-like securily measures, are surely
s0 searing that one uonwarranted day in jail wm it
gelf can be a major social injustice,

. The Impact on the Defense

The effect of prefrial detenticn on an accused’s ability to
vindicate himself at {rial, or secure probation or leniency at

6

House of Detention for Woren, 1963 Bepert, p. 9; New York

Assembly Report, p. 44

4y
b

i

i)

New Tork Bail Study, p. 725,
New York Assembly Beport, p. 33
D. €. Bail Btudy, pp. 32-33.
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sentencing, may be substantial. Usually unable to retain a
lawyer, he must rely on the court to make a timely appoint-
ment of competent connsel for him.*® He eontribntes neither
money nor lahor to pretrial investigation. He cannol help
locate witnesses or evidence which may De more aceessible
to bhim than to any outsider, His contacts with eounsel may
be impeded by having to plan a defense in eramped jail faeil-
ities within the limited howrs set aside for visitors.® The
pretrial prisen experience may adversely affect his demeanor
and attitude in the eonrtroom or on the witness stand. If
convieted, the defendant who hns lost his job and been re-
moved from his family will stand o far poerer chance for
probation than the one who has earned money, kept his job,
and maintained strong family ties, His detention may well
obstruet the very purpeses of prehation:

Probation iz often granted te firat offenders on the
assumption that vehabilitation is more likely to be
achieved by sparing defendant a prison experience.
A defendant who has been eonfined prior to trmal
under the conditicns prevailing in many detention
facilities may alveady have been subjected toc com-
tacts and influences which are at war with the re-
habilitative olbjectives of the probation disposition.*

Available data indicates that free defendants in fact enjoy
a considerable advantage over those who have been detained.
In the Distriet of Columbia, a sindy of 258 ecenvicted defen-
dants showed that 25% of the 83 who had heen bailed were
released on prebation, compared with probation given o only
6% of the-175 who had been jailed.®®. A Philadelphia study.
of 846 cases produced similar resnlts: only 52% of the hailed
defendants were convicted ecompared with 82% of those jailed.

8¢ Tn the Distriect of Columbia, 909 of detained defendants re.
quire assigned counsel. Paunell v. Uniled States, 320 F2d 698
{D. G, Cie. 1963} {concurring opinion).

31 Bome visitors quarters have reportedly been “buggzed.” Harvard
Law Record, March 28 1963; Schuliz, Bail For the Have-Nota: The
Recognizance Program of the 8t Louis Criminal Court for Criminal
Causes {1363).

33 Attorney General’s Committee Report, p. 72

3 1) . Bail Study, p. 40,
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Among the convicted, only 22% of the bailed defendants got
prison sentenees compared with 59%—almost triple the num-
her—of jail terms for those who had been detained.® New
York City’s 1960 records, as analyzed in the Manhattan Bail
Project’s Interim Report, found the following comparisons
in the felony conviction rate of those at liberty and thoee in
detention prior to trial:®

{onviciions

O fF enga Bast Jail
Asgsault . 23% 59%
Grand Laresny oo 43% T2%
Robhbery .o 1% 58%
Dangerons Weapons ... 43% 57%
Narcotios ....cemomecrommmeven.. 52% 38%
Sex Crimes oo 10% 14%
Others oo, 30% T8%

In sentencing, the study found these contrasts in the prison
terma given to bailed and jailed defendants:

Frisan Sentences

Hail Jail
Asaanlt .. B8% 94 %
Larceny . . 48% 93%
Robbevy oo 78% 97 %
Dangerons Weapons ... 70% N%
Narcotles e eeeeencan 59% 100%
All Other Offenses ... D6% BB9%

The Manhattan study showed that in misdemeanor categories,
prison terms were given to 87% of the jailed defendants but
to only 32% of those on bail. In a Women’s House of Deten-
tion survey, there was a 77% rate of convietion among de-
tained women compared to a 40% rate among those bailed.®

The vateome of an accused’s case is obviously affected by
many factors apart from his pretrial freedom or detention.

34 Philadelphia Bail Stndy, pp, 1081-2. The categories of crimes
were rape, robbery, arson, burglary, assaunli and battery, anto theft,
property crimes, sex erimes, narcoties offenses.

35 3B N.Y.U.I.Rev. 67, 84-6 {1963).

3¢ House of Detention for Women: A Plan to Redues the High
Censug, p.o 6 (1563},
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Prior record and probable gnilt, for example, influence not
only the amount of bail set by the judge, but the aceused’s
chance of making that bail, the likelihood of his conviction
and the severify of his sentence. An accused against whom
the evidenee is strong may have high bail set for the purpose
of detaining him ; the same evidence will increase his chances
of eonviclion and jail senience. But the significance of deten-
tion has stood out like a Dheacon in every amalysis fe date.
Recent analyses of Manhattan Bail Project data have dis-
closed, for example, that a defendant’s prior record does not
aceount significantly for the difference in case results between
free and detnined offenders. Among defendants with me
criminal record at all, a recent tally showed acquittals of 56%
of those on bail but only 25% of those detained. Preliminary
analyses of other factors, such as private or assigned connsel,
and social background, also fail to account for the disparity
in disposition between hailed and jailed persons.® With
mounting evidence the conclusion is forming that the man
who is jailed for want of bail is less likely to get equal {reat-
ment in conrt.

37 Rankin, Exploration of Relationghip Between Detention and
Unfavorable Digposition in Criminal Cases, 8% N.Y.UIL.Rev. (June
19643,



Chapter V
THE EFFICACY OF HIGH BAIL

Courts intentionally impose high bail for a number of rea-
gons. Among them are to prevent release where flight is
likely; to prevent a reeurrence of eriminal eondunet by an
accused believed to be dangerous to the community; and to
punish the accused by giving him a “taste of jail.” Sometimes
there is present in a Dbail-setting decision the court’s emo-
tipnal response o a partieular erime or eriminal. On other
oceasions, a prosecutor may recommend high bail for factical
reasous, such as the impaet it may have on the trial judge,
jury or public. Most of these considerations involve, in
theory, improper uses of bail. But perhaps of egual signifi-
cance is the experience which shows that while high bail
achieves the desired result in some cases, it often proves in-
gffectual in others. This can be seen from a brief review of
the four types of criminal cases in which high batl is most
frequently imposed: organized crime, infernal security, civil
rights and offenses involving crimes of violence.

A. Organized Crime

In no area are high bonds more uniformly set than in cases
involving the prosecution of major racketeers. In no area,
also, does high bail seem more ineffective. Judges are likely
to set high bail In organized crime cases not only to deter
flight, to prevent new erime and to punish, but sometimes also
out of the instinctive feeling that a major eriminal deserves
a major bail. The following bails were set for some weil-
known defendants in the Apnlachin ease: $100,000, $40,000,
$40,000, $30,000 and $25,000. Not one of these defendants
failed to make the bond; one bondsman alone wrote at least
$2738,000 in bonds in this cage. All of the defendants appeared
for trial. In a subsequent narcotics case, one of the Apalachin
defendants secured a $100,000 hond from a bondsman, at no
charge, “as a favor” Kven the most wealthy and powerful
racketeers, like Vito Genovese and Anthony Accarde, who
presumably could well afford to forfeit a high bond, have
been indicted, released on bails of $75,000 and $25,000, and
tried without incident. One defendant recently returned from

49
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Ttaly after being indicted, was daly met at the airport by his
bondsman, posted a $75,00¢ boad, and went abont his busi-
ness.?

In contrast, equally high bails have been set for other de-
fentdants in orvganized narcotics comspiracy cases in the
amounts of $25,000, $35,000 and $100,000, All three of these
men jumped bail. For one of them, the bondsman wrote the
bond without receiving any collateral, without having met the
defendant previously, and without malking any background
investigation. Racketeer honds are typically written without
collateral in amounis certain to bankrupt most bondsmen.
Such tie-ins between bondsmen and racketeers are well known
to law enforeement agencies, and account 1n part for the ease
with which the racketeer finds a willing bondsman, Racketeers
offer a good source of income to the bondsman from the fre-
quency of their other, more routine brushes with the law, in
activities such as gambling. In addition, racketeers may not
ba safe clients to turn down.

The observation that racketeers who are going to flee will
do so even in the face of high bail is supported by Commis-
sioner of Narcoties Henry L. Giordano:

“Another graphic example of the mob’s despera-
tion is the epidemic of bail jumpings. Tn some cases,
the bonds forfeited are astronomieal—%20,000,
$50,000 and even ag high as $97,000. As a matier of
fact, in a recent survey of our New York Office, we
found that one-third of our fugitives are men who
have forfeited substantial bail rather than face
trigl?®
While an organized crime bond forfeiture means a sizable
payment to the court, if collected, the high bail accomplishes
little else. It appears to bear no significant relationship to
whether the defendant will return, and it does not keep him
in jail.

v Philadelphia Inguirer, Decerber 14, 1963,

2 QRiordare, Organized Crime, The Police Chicf, pp. 42, 45 (Dec.
1963).
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B. Interngl Security

High bail or no bail has been the general rule in cases
involving espionage and internal security, Unless a capital
offense is involved, the accused has an absolute right to bail,
But the danger of flight is often great. The case of Gerhardt
Eisler, who was released on bail after conviction, stowed
away on a ship and made his way to East Germany, demon-
strates this danger. Imndeed, if the aceused is a foreign agent,
the net of setting any bail may be futile; foreign funds can be
made available and he can be spirited away.

But high bail is often set in gecurity cases, not ouly becaunse
of the danger of flight, but also because of popular abhorrence
of the erime. Many bondsmen may thus refuse to write what
otherwise might be considered a low risk bond.® Tllustrative is
the case of Dr. Robert Soblen, arrested in New York for
espionage. No bondsman would write his $100,000 bond be-
cause of possible adverse publicity; yet the defendant had
full collateral in the form of cash and the family home, and
was suffering from terminal cancer. Ultimately Soblen’s wife
and some private sources posted the bond. Despite the fact
that Le was near death, Scblen fled the country. High bail
neither kept him in jail nor deterred flight. On the other
hand, the Supreme Court reversed a 450,000 ball in a Smith
Act case ag excessive, on the ground that thersa was no evi-
dence that the defendants inlended to flee*

The Department of Justice hians long recognized the in-
adequacy of bail alone as a deterrent fo flight in internal
security cases. In support of a federal bail jumping statute,
Kevin T. Maroney of the Criminal Division stated:

We feel that the forfeiture of money alone is often
msufficient to guarantee the appearance of a defen-
dant and that a statute such as &. 3232 is necessary
and desirable.®

3 N.Y. Daily News, July 12, 1962,

4 Stock v. Boyle, 342 U, 8. 1 (19513,

5 Hpuse Committee on the Judiciary, Making Bail Jumping a
Separate Crime, 83vd Cong., 2d Sess. {1954).
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Specifically brought to the Commitiee’s attention was the
Dennis case, in which Communist leaders were convieted in
1949 four defendants in that case had jumped appeal bonds
of $20,000 each. Congressman Poff pointed out that since
persons like these have organizational backing, the amount
of the bond is not of great consequenece. Consistent with
Maroney’s testimony, Congress enacted 18 U. 8. {. §3146,
providing for up to $5,000 fine and 5 years’ imprisonment for
bail jumping in felony cases.

C. Civil Rights

The outburst of civil rights demonstrations has led to a
vast amount of eriminal litigation. High bail has often been
set for demonstrators. Some of the most striking cages have
talren place in Atlanta. In one case, involving a 67-year old
California minister convicted of disturbing public worship,
bail on appeal was set at $20,000. The Georgia Supreme Court
redueed it to $5,000, but the minister spent seven months in
jail becanse his tender of $5,000 in ecash was refused and he
was unable to post that amount in unencumbered real estate
as required by the eourt. In other cases, bail was set at
$15,000 for an 18-year-old colleme girl in a trespass case;
$5,000 on a perjury charge growing out of a civil rights boy-
cott; and a $5,000 property bond for the charge of keeping
a miner out of school to demonstrate.®

But high ball is neither nniformly required in Southern
eivil rights cases, nor is the practice eonfined to the South.
Birmingham, Alabama, last year released 790 demonstrators,
including their leaders, on %300 bonds each. Yet Chester,
Pennsylvania, a site of recent tension, appears to have estab-
lished a $1,500 rate for demonstrators. And only a few weeks
ago, $26,500 bail was set for a minister in Chester on charges
of unlawful assembly and ineiting to riot.?

6 See Washingion Posf, October 29, 1963 (“Some Misusing Law
in Rights Confliet”}; Washingteon Posi, September 3, 1068 {"Area
Student Jailed for 49 Days In Geovgla After Aiding a Vote Drive”) ;
New York Times, February 23, 1964.

7 Pliladelphia Bventny Bulletin, May 1, 1564,
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Because the defendants in civil rights cases often welcome
litigation, and their offenses carry comparatively small penal-
ties, the danger of Hight is small. A recent study of forfeitures
bears this onf. As a resulf, high bail m these cases can be
explained only as pruishment or o deter continned demon-
strations.

D. Crimes of Violenoe

Iigh bail is often used fo safeguard society from aceused
criminals who are believed likely to commif new crimes of
violence if free on bail.® Aside from the departure from legal
standards governing hail, a fundamentnl diffiendty lies in
identifying potential repeaters.

In Philadelphia, a defendant free on bond for a razor
slaghing charge was acensed of killing a policoman.® Tn Balti-
more, a defendant free on two bounds for robbery, larceny,
burglary and making indecent telephone calls, was picked np
a third time on charges of kidnapping, robbery and rape.t®
Such cases give vise to widespread reactions in the press, as
well as among judges, prosecutors and others, that bail must
be set high to protect the communmity. A Clayton, Missour:
magistrate, npon learning that a defendant who was alveady
out on {wo $8,500 bonds had been reloased on a thivd $1,500
hond and was thereafter charged with s{iil another offense,
stated:

Yesterday we notified various bondsmen that in
the fature we would set bond of at least $5,000 if the
applicant is a well-lmown police chavacter and has
been throngh the mill before, We are going to make
more of an effort to check the background than we
have in the past.®?

d Philadelphia Bail Study, pp. 1088.39.

o Philadelphie Ingwirer, October 15, 1963 (“He Was Free On
Bail”) ; see also Mareh 24, 1864,

1 Baltimore Sun, Mareh 13, 1964 see also March 25, 1564

1 8i, Lewis Pest-Dispeich, March 3, 1864 (“Clayton Court Will
Tighten Bail Procedure™),
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A Springfield, Missouri sheriff observed:

I’m opposed to low bails due to the fact that many
defendants in burglary and larceny cases may still
carry off the county while they're ount on bond.

He noted that bigh bond, by keeping the defendant in jail,
makes it easier for the police fo question him. Others believe
that high bail is salutary for a youthful offender because
“gitting in jail often belps him.”?* One Montreal judge
summmed up the bail-erime relationship as follows:

I rather consider that the granting of bail for
serious erimes in such a period as we now are going
through, is an invitation fo commit “more erimes”
and intimidate witnesses.

The zole duty of the courts is not to assure the
preaence of an accused. Far from it. The main duiy
s 1o stem crime in all its facets and not to permit
the accused to make a mockery of justice by getting
out on bail and starting “their erimes” all over
again.l®

But thers is a basic defect in the reasoning which underlies
the setting of high bail in such cases: the defendant still ean
go free if ha posts it. Even if the court has correctly sized
up the defendant, all high bail does is discriminate between
the dangerous rich and the dangerons poor. Perbaps the
most remarkable example was the case of a Denver defendant
who, In January 1962, was charged as a fugitive from Cali-
fornia on-forgery offenses. Bail was set at $10,000 and
posted. While out on bond, lie was arrested for armed rob-
bery and conspivacy, and another $10,000 bond was posted.
In February 1962, new charges of burglary, larceny and re-
ceiving stolen goods were brought against him. A third
$10,000 bond was posted. In Japuary 1963, still another case
of burglary, larceny and receiving stolen goods was fled.
For the fowrth time, bail was set at $10,000 and in November
1963, defendant posted it. His releage was held up, however,

12 Npringfleld, Missourd, Leader and Press, March 12, 1964,
13 Mpntreal Sfer, November 13, 1963.
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because two other states had “holds” on him. If and when
he is charged with these erimes, the Distriet Attorney has
indicated, $10,000 will be asked on each:

If he posts those, then I guess there’s nothing we
can do about it and he'll be free—for a while.1*

Cases Like these indicate that high bail is an inadequate tool
for shielding society from the recidivist. It often delegates
to the bondsman the decision whether or not an acensed will
be released, thereby making society’s interest in kevping the
dangerous man in jail depend on the acensed’s financial re-
aources and the bondsman’s profit motivation. On the other
hand, it often subjects the aeccused to an inevitably hurried,
unseientific and unreviewable conjecture by prosecuntors and
magistrates about his proelivities for erime. In addition, by
resting on fhe assumption that the accused is a menace fo
gociety, high Dbail overrides the basie presumption of inno-
cence and prejudgess guilt before any trial, without a jury,
and withont an opportunity for the defense to be heard.

Reconeiling the ancient right of an aceused to bail with the
vital need of the community for safety is a major task, Reli-
ance on high bail, which may detain the harmless and release
the dangerous, is the wrong way to tackle it. By condoning the
manipulation of bail to achieve a purpose for which it was
never designed, the administration of criminal justice is fail-
ing to come to grips with the problem of identifying and
dealing with the man who is feared likely to commit ¢rime
tomorrow.

W Fhe Denver Post, November 30, 1963,



Chapter VI
ALTERNATIVES TO THE BAIL SYSTEM

Bail, devised ag 2 sysiem to enable the release of accused
persons pending trial, has to a large extent developed into
a system to detain them. The basic defect in tlie system
is its lack of faets. Unless the committing magistrate has
information shedding light on the guestion of the accused’s
likeliiood {0 return for trial, the amonnt of bail he sefs
bears only a chance relation to the seole lawful purpose for
setting it at all. So it is that virtually every experiment
and every proposal for improving the bail system in the
United States has sought to failor the bail deecision {o in-
formation bearing on that eenfral question. Tor many, re-
leage on their persenal promise to return will snffice. Tor
others, the word of a personal surety, the supervision of a
probation officer or the threat of loss of money or property
may be necessary. For some, defermined to flee, no control
at all may prove adequate.

Recognizing the unfairness and waste entailed by needless
detention, a number of anthorities have alrcady taken steps
to restore to bail its historical mission. Attorney General
Robert F. Kennedy, on March 11, 1963, issued instruetions
to all United States Attorneys “to take the initiative in ree-
ommending the release of dsfendants on their own recog-
nizanee when they are satisfied that there is no substantial
~risk of the defendants’ failure to appear at the speecified
time and place.” The Advisory (ommities on Criminal Rules
has recommended that Rule 46, governing “Bail” in federal
courts, he replaced by a rule entitled “Release on Bail,”
specifying that among the faets to be considered in deter-
mining the terme of bail shall he “the policy against nnnee-
gssary detention of defendants pending trial” Frograms
to secure the same objective are now under way in state or
federal courts in New York, Washington, Detroit, Des Moines,
St Louis, San Francisco, Lios Angeles, Chicago, Tulsa and
Nassan County, New York, Reported to be in the planming
stage are projects in Seattls, Syracuse, Reading, Akron,

56
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Cleveland, Atlanta, Boston, Milwaukes, Newark, Iowa (ity,
Oakland, New Haven, Philadelphia and Syracuse, as well as
the states of New Jersey and Massachusetfs. The emphasis
in all projects is on identifying the good risks; none under-
takes o release defendants indiseriminately. The soriing of
the good from the bad enables the system to pay closer at-
tention to the handling of the accused whose release poses
problems of flight or erime.

This chapter describes a variety of experiments and pro-
posals to improve the bail system, or to substitute alterna-
tives which will diminish its accent en money.

A Improved Fact-Finding Mechanisms

To set bail on the basis of the eriteria laid down in appel-
late decisions, statoies and rules, a judge or magistrate needs
to have verified informuation about the defendant’s family,
eruployment, residence, finances, character and background.®

1 Perhaps the best judieial outline of factors relevant to bail set.
ting was given on February 27, 1964, In the per cusriam ovder of the
Uunited States Court of Appeals for the District of Columbia Cirenit
in Fletcher v. United Staies, denying without prejudice 2 motion for
release on reeognizance oy reduction of bail peading appeal. As
amended for broad use in appeal eases, the eonrt has indieated that
motions should furnish the following partieulars:

i. Appellant's place of birth, length of time a resident of the Dis-
trief of Colnmbia area, previous places of residence within the
last five years and for what periods, and where Hving af time
of arrest.

Marital statos:

{a) If marrvied, for bow long, wife's name, and whether Hving
with her at Hime of arrest, and, if so, where;

(b} Children, if any, their ages.

3. Employment:

{a) by whom, at time of arrest, nature of work, and how long
g0 employed ;

{b} former places of employment within the past year, nature
of work performed, and for what periods of time,

1o

4. Names and addresses of relatives, if any (or other persons who
may be lelpful}, in the District of Celumbia area with whom
appellant has kept close contact.
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If the defendant is promptly arraigned the interval between
arrest and the initial bail decision will be too short to
permit elaborate investigation into these questions. But sev-
eral jurisdictions have already found that a simple and
speedy procedure can be devised to produce all the facts
that are needed.

1. Fariations

Limitations of space preclude an account of the many
methods employed or proposed to gather pertinent facts
about the background of each accused. Suffice it to say that,
taken together, the fact-finders who are already at work or
in the planning stage cover a wide range. As of May 1064
they ineluded:

(1) law students (Manhattan Bail Project, D, C. Bail
Project, Des Moines Pre-trial Release Pro-
gram};

{2) probation officers {St. Louis, United States Dia-
triet Court for the Northern Distriet of Cali-
forma, Qakland, Nassau County, Baltimore, Bos-
ton, New York City};

5. ‘Whather appellant has previeusly been admitted to bail in any
eriminal case; if so, in what court, for what offense, and the
amounnt of hail; and if such bail was ever forfeited, the date.

6. Whether appellant was ever on probation or parole; if so, in

revaestion.

7. {a) What is appellant’s preseat stote of heslih?

{b) Has appellant ever been hospitalized for a mental illness,
and, if so, give details relating to hospitalization, the dates
and places,

8. What means of support the appellant had prior fo his arrest
in this case.
9. (a) If pdmitted to bail, what plans, if any, does appellant
have,

{b) If appellant expects smployment, by whom he is fo be em-
ployed.
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(3) prosecuting attorneys (United States Distriet
Court for the Hastern Iistrict of Michigan,
Seattle);

(4) defense counsel {Tulsa);
{b) public defenders (Chicago, Philadelphia);
(6) court staff investigators (Los Angeles); and

(7} police (New York City Bar Association propo-
sal).

Set out below, as a model, is a brief description of the
Manhattan Bail Project, whose enterprising methodology
crealed the current interest in bail faci-finding projects
throughout the country.

2. Manhatian Bail Project

In the fall of 1961, the Vera [oundation’s Manhattan Bail
Project pioneered the fact-finding process in New York City
by launching a program in the Felony Part of Magistrates
Court (row Criminal Court). Assisted by a $115,000 grant
from Ford Foundation and staffed by New York University
Law students under the supervision of a Vera Foundation di-
rector, the project interviews approximately 30 newly arrested
felony defendants in the detention pens each morning prior
to arraignment. The interviews are condncted in a cell get
aside by the Department of Correction, and consume about
10 minntes. The accuseds for the most part are indigents
who will be represented by assigned eounsel. Although the
project excluded a variety of serious offenses at the outset,
only homicide and some nareotics and sex charges are now
excluded.

In evaluating whether the defendant is a good parole risk,
four key factors are considered: (1) residential stability;
(2) employment history; (3) family contacts in New York
City; and (4) prior criminal record. Fach factor is weighted
in points. If the defemdant scores snfficient points, and
can provide an address at which he can be reached, verifi-
cation will he attempted. Investigation is counfined to rei-
erenees eited in the defendant’s gigned statement of consent.
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Verification is generally completed within an hour, obtained
aither by telephone or from family or friends in the court-
room; oecasionally a student is dispatehed into the field to
track down a reference. The Vera Foundation staff then
reviews the case and decides whether to recommend parole.
The following factors are weighed:

EwmrLovumNT

‘Was defendant working at time of arrest?

Howlong lias he had this job, or any other job?

‘Whas he in a position of responsibility?

How does Lis emplover feel about his reliability?

Will his job remain open if he is quickiy re-
leased?

Fammy

Does accused live with his family?

Doss he support wife, children, pavents, or
others?

Are there any special cirecumstances in family
such as pregnaucy or severe iilness?

Does there appear to be a close relationship be-
tween accused and his family?

Resrprwor

How long has defendant resided in the United
States, if he is foreign born?
How long has he lived in New York City or ifs
environs ¥
Howlong hias he lived at his present address and
- - prior residences?

Reremexnoes

Will someons vouch for accused’s reliability (e.g.,
his clergyman, employer, probation or parole
officer, doctor)?

Will someone agree to see that he gots to eourt
at the proper time?

Cuonrexr Crange

What is the possible penalty if defendant is
convicted {
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Are there mitigating faciors that are relevant
to paroie?

For example, if the charge is felonious as-

sault, has the victim been only slightly in-

jared? In busband-wife assault cases, will

the wife permit her husband to return home?

Previous Rzcomp
I=s the defendant a first offender?

If not, when was he last convicted?
(Of what types of crimes has he been convicted ?

Ormoer FacTors

Is defendant a recipient of uwnemployment in-
surance or other government checks that tie
him to a particular locality?

Is he under medical care which ties him o a
hospital or doetor?

Has he previously been released on parcle or
batl and, if so, has he appeared on time?

For each defendant determined by the projeet to be a good
parcle risk, a summary of the information is sent to the
arraignment court, and copiss of the recommendation and
supporting data are given to the magistrate, the assistant
distriet atiorney and defense counsel. Counsel reads the ree-
ommendation into the record,

Since notification is seo essential fo a snccessful parole
operation, Vera sends a letter to each parolec telling him
when and where to appear in court. If he is illiterale, he
iz telephoned; 1if he cannot speak or understand FKnghish
well, he will reeeive a telephone call or leffer in his native
tongue. Notification i8 also sent to any reference who has
agrecd to help the defendant get to court. The parclee is
asked fo visit the Vera office in the courthouse on the morn-
ing his appearance is due. If he fails fo show in court,
Vera personnel attempt to loeate him; if his absence was
for good eanuse, they seek to have parole reinsiated.

B. Release on Recognizance

Once the facts about the accused’s commumity roots ave
known, the court is in a position to individnabize the bail
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decision, Increasing attention has been given in recent years
to opportunities for the widespread release of defendants
on their own recognizance (r.c.r.}, i.e., their promise to ap-
pear without any further seeurity. A great many state and
federal courts have long employed this device to allow pre-
trial freedom for defendants whom the court or prosecutor
personally know to be reliable or “prominent” citizens. Butl
the past three years have seen the practice extended to many
defendants who cannot raise bail. The Manhattan Bail Proj-
ect and its progeny have demonstrated that a defendant with
rools in the community is not likely to flee, irrespective of
his lack of prominence or ability fo pay a bondsman, To date,
these projects have produced remarkable results, with vast
nmmbers of releases, few defaulters and scarcely any com-
maissions of erime by parolees in the interim hetween releass
and trial

Such projects serve two purposes: (1) they free numerous
defendants who would otherwise be jailed for the entire
period between arraignment and trial, and (2} they provide
comprehensive slatistical data, never before obtainable, on
sueh vital guestions as what c¢riteria are meaningful in de-
ciding to release o defendant, how many defendants paroled
on particular eriteria will show up for irial, and how much
betier are a defendant’s chances for aequittal or a suspended
sentence if he is paroled.

1. New York

The results of the Vera Foundation’s operation show that
from October 16, 1961, through April 8, 1964, out of 13,000
total defendants, 3,000 fell into the execluded offense cate-
gory, 10,000 were interviewed, 4,000 were recommended and
2,195 were paroled. Only 15 of these failed to show up in
court, o defanlt rate of loss than 7/10 of 1%. Over the years,
Vera’s recommendation policy has become inereasingly lib-
gral. In the beginning, it urged release for only 28% of
defendants interviewed; thaf figure has gradually inereased
to 65%. At the same time, the rate of judicial aceeptance
of recommendations has risen from 55% to T0%. Signifi-
cantly, the Distriet Attorney’s office, which originally con-
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curred in only about half of Vera's recommendations, today
agrees with almost 80%. Since Oectober 1963, an average of
66 defendants per week have heen granted parole on Vera’s
recommendation.

In order to study the influence of its own recommenda-
tions, Vera ipitiated the project with the nse of an experi-
mental control procedure. Qut of all defendants helieved
Iry the projeet to he gualified for release, half were in fact
recommended to the court, while the other half were placed
in a control group, and their recommendations withheld. In
the project’s first year, 59% of its parole recommendations
were followed by the court, compared to only 16% paroled in
the control group. In shori, recommendations based on facts
neariy guadrupled the rate of releases,

The subsequent case histories of defendantz in both groups
were thereafter analyzed. They showed that 609 of the
recomuended parclees had either been acquitted or had their
cases dismissed, compared with ouly 23% of the conirol
group. Moreover, of the 40% who were found guilty out of
the parole group, only one ont of six was sentenced o prison.
In contrast, 96% of those econvicted in the control group were
sentenced to serve a jail term.

With Vera's assistance a demonstration release program
was also carried on in New York City 1o the Women's House
of Detention. Interviews were conducted with women de-
tainees who had not posted hail. In approximately one-fourth
of the cases, recommendations to reopen the bail decision
and grant parole were made. The response of the court
was favorable and the experiment resulted in deereasing
the detention population of that overcrowded facility, in o
six month period, from 327 to 164.

The interest and confidence gencrated by the Manhattan
Bail Project led Mayor Wagner to announce in 1963 that
New York City would take over and run bail fact-finding
servieces on an extended seale through its Office of Probation.
in Janwmary 1964, the New York City Board of Estimate
allocated $181,600 for the operation of these services in the
five boroughs. And the 1963 Report of the New York As-
sembly Judiciary Committee advocated an extension of Vera-
type operations into other counfies of the state. The same
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report also proposed a statute to require every arraigning
judge, in court or through probation officers, fo ascertain
prior to bail-setting all dafta pertinent to the defendant’s
likelihood to rasturm for trinl. In order to encournge such
inguiries the statute wounld provide that, absent waiver by
the defendant, the failure of the judge to ascertain these
facts would result in antomatic parole.

2. Washingion

The impact of the Manhattan Bail Project has been felt
far beyond New York City. On the basis of a survey con-
ducted by the Junior Bar and a Committee of the Judicial
Conference of the Distriet of Columbia Circuit, the Confer-
ence voted overwhelmingly in May 1963 to reecommend that
a recognizance pilot projeet be conducted in the federal dis-
triet court. Financed by the Ford Foundation, the project
began operation on Jamnary 20, 1964. If covers only felony
cases and no offenses are exclnded from consideration.

The D. C. Bail Project operates somewhat differently from
its predecessor in Manhattan, The interview and verification
process beging immedistely after the defendant makes his
initial appearance before the U, 8. Commissioner or is bound
over to the Grand Jury by other commiifting magistrates.
Recommendations for release, where deemed appropriate, are
made by the staff and commumicated through refained or
agsigned counsel to the United States District Judge sitting
in “bail reevahuation.”

In ifs first 334 months of operation, the project recom-
mended release in 94 out of 367 cases. In 54 cases the defen-
dant was released on his own recognizance, 10 bonds were
lowered and 30 motions were denicd. In several cases, defen-
dants charged with homicide or murder have been released as
the result of project recommendations. To date no released
defendant has failed to appear. Prior to the project’s incep-
tion, virtually no defendants were ever granted r.o..

3. Des Moines

Oun IFebruary 3, 1964, a year-long prefrial release project
began operations in Des Moines, Towa. Drake University
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law students interview defendants prior to arraignment,
investigate and verify the information thus obtained, and
recommend release without hail where the defendant has
roots in the community. The advisory committee which serves
as the projeet’s board consists of representatives of the city
and county attorneys’ offices, the city police department, the
sheriff’s office and the Municipal and Distriet Court, as well
as the law school faculty, the har association and the Hawley
‘Welfare Foundation, which spensors the program. The staff
follows up each release by notifying defendants when they
are due to appear in court. In its first three months the
project made 180 recommendations for release, and 178 were
granted. The project covers all offenses except capital cases,
forcible rape, heavy narcotics and sex offenses against chil-
dren. Unlike New York and the federal courts, Tewa has
ne bail-jumping statute. Yet 121 voluntary appearaness have
been made by parolees to date and only three defendants
have failed to appear. Two of these, involved in trafiic
cases, showed np voluntarily one day late. The third was
arrested on a forgery charge. During the week of May 4,
the amount of bonds which otherwise would have been re-
quired of defendants given r.o.r. totalled $11,200.

4. St Lowis

In Febrnary 1963 the Circuit Court for Criminal Causes
m £t Louis, Missouri adopfed a recognizance release pro-
gram for indigent eriminal defendants. Tnlike the programs
previcusly desceribed, hackground investigations and release
recommendations in #f. Louls are made by the court’s Pro-
hation Office, which is notified by the Cirenit Court Attorney
whenever a warrant is issned. Information about the aceused
is secured by questionuaire and interview, verified by phone
and public agencies, and passed on fo the court at arraign-
ment. The whole proeess consumes less than 24 homrs. If
released, the accused will be supervised during the pre-trial
period by a probation officer, who keeps track of him throngh
weokly check-ius and arranges any necessary casework. Prior
bail jumpers, reeidivists, sex and narcotic cases and offenses
involving extreme physieal violence have thus far been omit-
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ted from the experiment. Of 1469 felonies in the last 1014
months of 1963, 656 were ineligible for release because of
prior convietions or the nature of the charge; 330 were
released by professional bail bondsmen and 71 were released
on probation office recommendations. In the first four months
of 1964, 46 out of 400 felony defendants were veleased without
bail, including several involved in robbery, arson and narcotics
cases. None falled o appear; three were arrested on ear
theft or burglary charges. Of 23 cases disposed of so far
this year, 20 defendanis were given probation, one was
fined, one was sentenced to jail and one juvenile was cer-
tified to the juvenile court.

5. Chicago

Jn March 1963, Chicago’s Municipal Cowrt inaugurated a
release program through the efforts of its Chief Justice
Only misdemeanors are covered, Publie defender staff mem-
bers interview indigent prisoners in county jail for two
hours three days a weel, inguiving into the charge, the
prisoner’s police and employment record, his length of resi-
dence in Chicago, family ties and background. Information
on employment and family relafionships is verified. Recom-
mendations for release are reported to bhe made for ahout
50% of those interviewed. Nearly 90% of the recommenda-
tions, at the rate of 4 to 8 a day, are accepted by the court.
Relensed defendants are given a card verifying the tims,
date, and place of their next reguired appearance. The

number who have failed to appear has been termed “negli-
gible.”

6. The Federal System
8. Federal policy

The Attorney General’s Committee defined release on ree-
ognizance in the federal system as “the procedure wherehy
the acensed is granted liberty upon his execuotion of a personal
bond in tle bail amount without belng required to snpply
additional assurances of his presenee at trial in the form
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of a surety bond or other acceptable securities.” * Examining
r.o.r. practices in various federal districts the Committee
found a “remarkable range of differences in r.0.r. policy.”
The Distriet of Connecticnt, for example, estimated that
65% of all defendants in the period 1955-6( were so released.
Large numbers of releases were also reported in the Western
District of Texas, the Thastern Distriet of New York and the
Northern District of Illinois. In none of these districts was
there any significant incidence of r.0.r. defaults, In the same
period, however, no r.o.r, releases were reported in the Dis-
trict of Columbia, the District of Delaware, the Middle District
of Georgia and the Kastern District of Washington. While
some variations, partienlarly in border areas, could be at-
tributed to local circumstances, no general explanation scemed
valid fo the Committee, which coneluded that r.o.r. practice
proceeds 1o federal courts “with Httle or no reference o any
national policy in this matter.” The Committee strongly
urged the Department of Justice to adopt a policy favoring
the pretrial release of acensed persons:

Releaze of the accused on hig own recognizance
withont additional financial securifies, in proper
cases, contributes importantly to solution of the prob-
lems of pre-trial releazse. The use of this procedure
shonld be enlarged in the federal distriet courts.

The Department of Justice should inform all
United States Attorneys that, in the interesis of
pre-trial liberty of sccused persons, it is the poliey
of the government that prosecuting officers recom-
mend the release of accused persons on their own
recognizances when the cirecumstances warrant.

The Committee farther uwrged that prosecuting attorneys
ragularly furnish statistics to the Department relating to
bail and r.o.r. recommendations and dispositions.

Following these recommendations, all United States Af-
torneys were instructed on Mareh 11, 1963, to adopt a liberal
policy on recommendations for r.o.r. The directive provided
as follows:

= Atiorney Qeneral’s Commities Report, v, 74
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It is the view of the Department that the use of
r.o.r. should be broadened in order to preserve the
traditional right to freedom before convietion and
thereby to insure that a defendant is able to provide
financially for hig family and his defense and to take
an active part in the preparation of that defense.

While recognizing that the granting of release on
recognizance iz the prerogative of the courts, the
Department at the same time feels that, to the extent
that United States Attorneys can be instrurmental
in effeeting a more extensive use of the practiee in
appropriate cases, they should do so. United States
Attorneys and their assistants are therefore urged
to take the initiative in recommending the release
of defendants on their own recognizance when they
are satisfied that fhere is no substantial risk of the
defendantg’ failure to appear at the specified time
and place,

A determination as to whether there is a subsfan-
tial risk of non-appearance will necessarily rely on
the sound judgment of the United States Attorney
and his assistants and their consideration of the par-
ticular cireumstances of each case., Some of the cir-
cumsiances to be assessed are the nature and seri-
ousness of the offense charged, the weight of the
evidence, the defendant’s charvacter, prior record,
family situation, residence or ties in the distriet, and
any other circumstances peculiar to the distiiet or to
the offense.

A follow-up survey was conducted by the Department of
Justice in March 1964, to determine the new poliey’s impaect
after one year. For the federal system as a whole, it showed
that (1) disiriet courts usually follow the United States
Atitorney’s recommendations for r.o.r.; {2} the vate of ror.
recommmendations and releases had nearly tripled between
1980 and 1964, from 64% to 17.4%; and (3) over 6,000
defendants in federal criminal eases had heen released on
personal recognizance within the past year, with a default
rate of only 2.5%. Although wide variations econtinue fo
prevail in the fedeval aystem, sixtaen distriets now relesse
more thau 30% of all defendants on r.o.r, with the Distriels
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of Alagka (724%), Eastern Michigan (7TL7%), Counectient
(71.1%) and Massachusetts (66.7%) topping the hst.

Broadened executive recommendations for r.o.r. in federal
courts will, in all likelihood, soon he belstered by judicial
and legiglative rule-making action. On March 31, 1864, the
Committes on Practice and Procedure of the Judicial Con-
ference of the United States promulgated the Second Pre-
liminary Draft of Proposed Amendments to the Federal
Rules of Criminal Procedure. Proposed new Rule 46.1 wonld
provide as follows:

The commissioner or court or judge or justice may
release a defendant without bail upon his written
agreement to appear at a specified time and place
and wpon such conditions as may be presertbed to
insure his appearance.

On May 14, 1964, Senator Sam Lrvin (N. .}, for himself
and Senators Hruska (Neb.), Fong (IHawaii), Bayh (In-
diana), Willlams (N. J.) and Johnston (8. C.), introdnced
8. 2838 to

assure that no person charged with an offense
against the Unifted States . .. shall be denied hail
solely beeause of his financial inability to give hond
or provide collateral secnrity.

b, FHastern District of Michigon

In the vanguard of pre-trial release practice for many vears
has been the United States Distriet Cowrt for the Eastern
District of Michigan. In the late 1940’z it abandoned reli-
ance on United States Commissioners for bail setting, Dis-
trict court judges assumed the functions of committing magis-
trates and inaugurated a poliey of exiensive r.or. release.
Hearings are held daily, and on Saturdays where necessary
to avoid weekend custody., The judge who conduets the bail
hearing considers o summary of information about the de-
fendant’s background gubmitted by the United States Attor-
ney. Sertons crimes, mandatory sentence offenses, and even
zuilty pleas are inelnded among those eligible for release.
Im 1963, 773 defendunts were released on personal hond, 80
on bail and 120 were detained. Forfeitures on personal bonds
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have been extraordinarily low; in 1962 three werc cancelled
for nonappearance and the defendants were apprehended.
None of the failures to appear were found to be delibsrate.
Bond forfeitures in 1963 totalled 15, 6 bail and ¢ personal
The default rate was thus 7%4% on bail bonds compared to
only 1.1% on personal bonds.

C. Sumnons in Lieuw of Arvest

By definition, release on recognizance is & deviee fo restere
the liberty of an aceused who has been arrested and brought
before o commifting magistrate., To the extent that sueh
releases can ba granted in large numbers and with small risk
of defanlt, they snggest that—in eertain offenses and for ap-
propriate defendants--the arrest proeess might be avoided
altogether.

T'o bypass arrest and bail in less serious offenses, extended
use of the summons or citation has long been urged. Basieally,
these deviees are orders issued by a judge or police officer to
the accused, directing him to appear in court at a designated
time for hearing or trial, The Wickersham (ommission of
1931 scored the “indiseriminate use of arrest” as “one of the
most reprehensible features of American justive.” More re-
eently, the Attorney General’s Committee endorsed the sum-
mons for “those cases in which an arrest is not required fo
protect the proper funetioning of the criminal process.”?

8 Attorney General’s Committen Report, p. T4: Report of the Na-
tionn]l Commission on Law Observance and Enforcement, Report on
Prossoution, p. 81, Cf. Justiee Arthur J. Goldberg, Justice for the
Poor, Too, New York Times Alaguzine, Mareh 15, 1964

In some paris of the world-——indeed, In many party of this
sountry when men of means are involved——arrests are made
whenever posgible in a dignified manner, The accused is
notified that he iz being investigeted, and be is enlled fo
polies headquarters by a summone rather than hodily arrest,
I am not suggesting that this can be done in every ease, but
it certainly ean and should be done in many.

In 1058, 6,342 summons were issued in Great Britain for serious
erimes {other than homieide), compared to 14408 arrest warrants.
Crime Statistics, England and Wales 23 {(Cmnd 9884) 1855,
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Although approximately 28 states and the federal eourts have
statutory provisions for judicially issued summonses in lien
of warrants, or for police citations in lieu of sight arrests,
their use is presently limited largely to traffic offenses and
violations of municipal codes and county ordinances* Yet,
in a variety of situations involving miner crimes or misde-
meanors, estimated to constitute over 20% of all American
crime, the comparaiively small likelihood that the defendant
will flee sugpests little need to invoke the arrest process with
its eonsequent reliance on bail.

Frecing the accused on a2 poliee eitation to appear for ar-
raignment or trial in simple misdemeanors ecan avoid jail
altogether for a significant number of defendants who are
arrested on the spol without & warrant® It also frees the
police officer to remain on hig beat. In the case of a station

% A questionnairs to mumnicipal eourts and police departments in
thess states showed that even where authorized for all mizdemeannrs,
summonses were offen used for traffie offenses only. Letters from
Munieipal Court, Miami; Chief of Poliee, Providence, Rhode Island.
In Chicago, the Municipal Court issucs approximately the same num-
ber of summonses for the same minor offenses that Beeley reported
in 1587, Arizona municipal eourts, on the other hand, employ sum-
monses for all kinds of misdemesnors, ineluding prosiifntion and
petty theft. Letter from Chief Mapistrate, Tueson. Undsr the new
Ilineis Code of Criminagl Procedure, cffective Japuary 1, 1964, pollee
citations and summonses may be issuad fvr all erines.

In the foderal system, 2 summons may be issued for any erime, on
recommendation of the United States Attorney under Role 4 or by
a judge under Rule 9. A nationwide survey disclosed that a few dis-
triets use the summens a great deal. In the Northern Distriet of
California, 257 summoenses were issued in 1963 compared with 364
warranis. Over 60 distriets used the summons or informal letbers
for misdemeanors or vielations of regulatory stoiutes. No distriet
reported any default probiem. All defaults on summonses in the fed-
cral system in 1868 iotalled 44.

§ Pereentages of arrests made without warranis have been esii-
mated by eity officials or docket surveys as follows: Philadelphia, more
than 97% ; Phoenix—89% ; Miami—093%. On the other hand, Beston
reported for 1962 15,818 warrants, 31,476 without warrant and
45,528 symmoned by the courts. In the federal system in February
1964, 2620 warrants were reported compared to only 434 arrests with-
out warrant.
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house summoens, it saves him time from personally carrying
through the arrest to court arraignment. For a first offender,
the summons is a means to avoid the stigma of arrest and
booling, partieularly where Le is unltimately acguitted or the
case is settled out of court.®

The effectiveness of the summons has been demonstrated in
many situations. For example, prosecutors in Washington,
D. C. and a namber of ofther areas use an informal summons
to bring defendants and witnesses together for pre-court
conferences to eliminate the issnance of warrants whenever
possible. Although this {ype of notiee to appear carries
no legal sanctions; the ecompliance rate is reportedly high.
The formal summmons, based npon statufes which contain
finaneial or penal sanetions, presumably would evoke an
even higher percentage of returns. In Cincinnati and Dayton,
summonses or notices to appear are used widely in warrant
misdemennor cases, After a warrant is issued and the de-
fendant’s background has been investigated, the police are
allowed to suspend its execuiion and issue a summons for
appearance instead, Philadelphia recently passed a compul-
sory sumumens law applicable to all misdemeanors except sight
arrests which carry penalties of less than two years’ imprison-
ment. Restrictive interpretations, however, have confined its
application fo private warrvant offenses and Dblue law cases.
Juvenile cowmrt laws throughout the ecountry instruct police
officers in all but the most serious on the spot arrests to dis-
charge the juvenile in the eustody of his parents, with a noties
to appear before the judge or court social workers, Very few
parents fail to appear or produce the child at the requested
fime.”

Sound extension of the summons in criminal eases requires
at least a brief preliminary investigation into each defen-
dant’s background. A landmark experiment to this end was
recently lannched in 14th police precinct of New York City

6 A 1960 California study showed the police or prosecuters in-
formally released 28.5% of those arrested. Barreit, Poliee Praclices
and the Law From Arrest to Release or Charge, 50 Cal. L. Hev. 11
{1962},

*  Springfield, Missouri, Leader and Press, March 12, 1964 (*We
have never lost a hoy on this"—Juvenile Judge Collinson).
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through the joint efforts of the Police Department and the
Vera Foundation. Known as the Manhattan Summons Proj-
pot, it is designed to test the officacy of replacing arrest and
bail in certain common misdemeanors, such as petit larceny
and simple assault, with a station-house summons. Based
upon Police Department and Criminal Court regulations
which anthorize the use of summons for specified offenses,
the project ntilizes on-the-spot interviews by Vera personnel
stationed in the precinet house to determine the community
roots of persons brought before the desk officer on the desig-
nated charges. If the ncensed consents, the information he
fnrnishes is immediately verified by phone. No inferviews
are held when the accused is intoxicated or agitated, or
where the police feel that the offense is likely to recur imme-
diately. Recommendations for issnance of a summons are
made to the desk officer on a point system similar fo that used
in the Manhattan Bail Project.

Released defendants are warned that in the event of de-
fanlf, a bench warrant will issme. Where summons recom-
mendalions are nof made, or when they are rejected by the
desk hentenant, the aceused is hooked, defained and taken
before a magistrate. Wherever the project recommendation
is followed, the initial arrest is ¢onverted officially into a
stmmons under Seetion 57 of the New York City Criminal
Courts Act. Project persounel assume respongibility for
reminding the defendant and, in some cases, a relative, friend
or emplover, of the acheduled conrt appearance. In less than
two months of aclive operation, 101 cases have been infer-
viewed, 58 recommiended for summons, and 53 recommenda-
tions acdopted. All 47 summoned defendants whose arraign-
ment dates have so far arrived, have appearad on time; two
had their cases dismissed, one had bail set, and 44 have been
released on their own recoguizance. In addifion to the two
dismissals, ten defendants pleaded guilty and received sns-
pended sentences.

D. Relzase on Conditions Other Than Money

If a background investigation reveals the accused {o be a
good risk for release on his personal promise to appear, &
summons in leu of arrest or r.o.1. after arrest is appropriate.
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If the risk i= in doubt, however, jail is not the only alterna-
tive; conditions may be attached to the terms of the release.
The bail bond system conditions release on the payment of
money ; failure to appear means forfeiture. But this system
breaks down when the accused is financially disabled. To con-
dition his release on money may be to demand the impossible,

Some have suggested that requiring monetary bail an ac-
cused cannot post may be “excessive” by definition, in viela-
tion of the Eighth Amendment, Others believe that to condi-
tion release on a price that some ecan pay and others cannot,
diseriminntes hetween rich and poor so as to amount to a
denial of the “equal protection of the laws.” These arguments
coupled with Supreme Court decigions like Griffin, Coppedge,
Gideon, and Hardy® have provoked the suggestion that mone-
tary bail may at some foture date be found unconstitutional
whan applied to a man witheut money.

Tn this context, new interest has foeused on nonmonetary
conditions for release. Not only ¢an sueh conditions “afford
the opportunity of pretrial liberty to those presently unable
to secure it, but in many cases provide preater agsurauces
against forfeiture and flight.”* The proposed amendment to
Rule 46(d) of the Federal Rules of Criminal Procedure would
aunthorize the release of the defendant “without security upon
such conditiens as may be preseribed te insure his appear-
ance,” The Advisory Committee’s Note indicates that the
language is designed to be flexible enougl fo permit individu-
ally tailored conditions of release. At least three promising
methods have been advanced: supervised release, release in
the custody of a third party and daytime release.

& Grifinv. Ilinods, 851 U.8. 12 (1956) ; Coppedge v. United States,
869 U.S. 438 (1962); Gideon v. Wainwright, 372 US, 235 (1963},
Hardy v. Untfed Stetes, 375 UK. 277 {1964) ; see also Bondy v, Unifed
States, 81 8. Ot. 197 (1960) ; 82 8, Ct. 11 {1961).

? Aitorney (eneral’s Committee Report, p. 78; Introduction:
The Comparative Study of Conditional Release, 108 T. Pa, L. Rev.
280 (1960).
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1. Supervised release
The Attorney General’s Committee observed that:

The supervision of persons at DLberty to gnard
against violation of the conditions wpon which lib-
erty was granted is a problem wholly familiar to the
legal order. The rich fund of experience derived
from decades of administration of parcle and proba-
tion laws is highly relevant te the formulation of a
sound policy of pre-trial release in the federal vourts.
Moreover, less formal procedures requiring persons
to “checlt in” periodically with the police and other
offieial persennel are not unknown in many Ameri-
can and fereign jurisdictions.

Examples include release conditioned on remaining within the
court’s jurisdiction or at liome, surrender of the accused’s
passport and periodie check-ing with the police, probation
office or court.?® Im the latter case, failure to report counld be
communicated promptly to the court so that efforts to recap-
ture fleeing defendants could begin mueh sooner than they
do now under the hit or miss checking arrangements of the
bondsman. The 8t. Louis recognizance project thus requires
all defendants on personal bond to report to their probation
officer each Monday. Similar supervision has been proposed
for inclusion in the fortheomning projects in Philadelphia and
Oalland. And recent orders of the United States Court of
Appeals for the Distriet of Columbia Cirenit indieate the ex-
tension of this concept to convicted defendants seeking ro-
lease pending appeal.

As a direct outgrowtl of the Attorney General’s Committee
reeonumendation that the Federal Probation Service he en-
larged to enable it to perform bail fact-finding and supervised
release funections, the probation office in the United States
Diztrict Court for the Northern Distriet of Califernia initi-
ated a G-month pretrial release project on April 1, 1964
The United States Marshal notifies the probation office
as soon as a defendant is taken into custody. If he cannot

1 Bail: An Ancient Praetice Reexamined, 70 Yale 1.J. 866, §75-7
{1961} ; Devlin, The Criminal Prosecution in England 8381 {1958).
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make bail and consents to the inquiry, he is given a guestion-
naire and interviewed immediately. The inguiry eenters ex-
clusively on stability factors, and additional data is supplied
by the Marshal, the United States Attorney and the ageney
investigating the erime. No diseussion of the alleged offense
is permitted. Verification is made by phone, and a summary
of the findings, together with recommendations for r.0.1. or
bond, is submitted to the United States Commissioner at the
preliminary hearing. If the acensed is released under super-
vision, the probation officer determines the frequency and
methed of reporting and may refer him to appropriate com-
munity agencies for assistance during the pretrial period.
Failure to report is immediately communieated to the com-
missioner or judge. The project miaintains records on the
nse of bail investigations in later presentence reporls, the
effect of this early contact on the relationship between the
accused and the officer, the cost of the program and its effect
on the accused's employment opportunities.

3, Third party parole

Suggestions bave been advanced that a defendant be pa-
roled into the custody of a willing private third party, such
as his attorney, minister, employer, landlord, school or labor
union. In some parts of the Unifed States this is common
practice. It is widely used in jnvenile courts, which offen re-
lease children into the custody of their parents. While hark-
ing back to the original concept of the personal surety, still
intact in Kngland, third party parole raises griestions eon-
cerning the sanctions to be imposed on the surety in the event
of defanlt. One recent stndy expressed the view that subject-
ing the surety fo a eriminal penalty would defeat the system’s
objective: it wonld either not he enforeed ov it wounld elimi-
unate personal sureties.?*

But workable sanctions can be devised. A large-seale pro-
gram lannched in Tulsa, Oklahoma, in July 1963, is experi-
menting with the release of defendants into the custody of
their attorneys. To qualify, an attorney has to agree that

11 New York Qity Bar Report, p. 22
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he will not knowingly request the release of a person pre-
viously convicted of a felony or, within six months, of an
offense involving moral turpitnde. IFailure to produce his
chient in court when required results in removal of the attor-
ney’s name from the approved list. Since the program’s in-
ception, a total of $173,000 in bonds have been waived because
the defendants were released to their attorneys. The loss
to bondsmen has been estimated to exceed $20,000, and two
bondsmen are reported to have left town sinece the program
began. Nearly 200 defendants a month are being released and
310 members of the Tulsa Countly Bar Association are said to
be participating. As of May 1, 1964, the names of 13 attorneys
had been removed from the list because their clients lhad
failed to appear.

3. Dayfime release

For those who cannot safely be granted full-time release,
the possibility of part-time or daytime release has been
raised to permit the acensed to leave for ontside employment
during the day and return to jail at night. Daytime release
is now emploved in 14 states fov convicted offenders, but in
none for persons in pretrial detention. It allows defendants
not only to maintain their jobs and social contacts, but to
provide for their families as well.

The first American legislation to provide for daytime pa-
role, known as the Huber Law, was enacted in Wisconsin in
1913. By 1960, one-third of the approximately 10,000 county
prisoners jailed annunally in Wisconsin were sentenced nnder
the Huber Law and earned a total of $633,000. About one-
third went to support their families, and one-third to defray
the cost of operating the county jails. The balance is kept
in a trust fund for the prisoner. Only about eight percent of
the prisoners absconded.

North Carolina began a similar program in 1957, applicahle
to all defendants except those involved in sex ecrimes, drug
addiction or cases requiring maxinnm security. It now em-
ploys 580 conviets. Officials estimate that supervising day-
time release costs only 1/12th the cost of imprisonment, and

that the savings to taxpayers since the program hegan is
$337,000.
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B. Release for Money

For the defendant who ean raise bail and whose rigk of
nonappearance requires attaching some conditions to his pre-
trial release, the use of money to mmduce return for trial may
continue to be appropriate, Within that framework, however,
the present system offers vast opportunities for improvement.

1. Lower Amounis of Bail

Becanse bail 1s very often set foo high, talloring the system
to the individual requires downward revision to more realis-
tie levels. For 35% of New York (Gity’s working population,
the $50 premium on a $1,000 bond equals a full week’s wages.
One-helf of the nonwhite population in New York City has
a woeekly income of $50 or less.’* Joven seffing bail for such
persons at $500 is often the same as denying it altogether.
Bail should be set In each case at the amount necessary to
deter the particular defendant from defaulting on his obli-
gation to appear, taking into account all the other deterrent
factors in his personal and social situation. This criterion,
of course, depends on knowledge of what he ean afford to
pay. One proposal is to enaet a statutory eeiling of $500 bail
in the ghsenee of an affirmative finding that a higher amount
is necessary for adequate deterrence. But if the defendant is
bailable at all, bail should be set at an amount he ean raise,
The alternative is hypoerisy.

2. Cash Bail

In some jurisdictions a defendant may, in lien of a hail
hond, deposit direetly with the eourt a smaller amount of eash
or securities. ixcept for a serviee charge, the deposit would
be returned to the defendant on his appearanmee at trial
This cash bail system is also the subject of a proposed amend-
ment to the I'ederal Runles of Criminal Procedure.?®

Under a two year provigional law which went into opera-
tion on January 1, 1964, Illinoiz allows the defendant to

1z 1968 Report, Women's House of Detention, pp. 13-14.

1% Proposed Bule 46(d) would authorize “the acceptance of cash
or bonds or notes of the United States in an amoeunt equal to or less
than the full amount of the hond.” Seeond Preliminary Draft (Mareh
81, 1964).
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exccute a personal bond in the bail amount, and then deposit
with the clerk of court a sum eqmal to 10% of that amount.**
On meeting the conditions of the bond, 90% of the deposit
ig refunded. Thus if bail is set at $1,000, the defendant exe-
cutes a personal $1,000 bond, posts $100 cash value with the
court and gets $80 back when the case is over. Although the
statute has already evoked controversy over the adequacy
of its deterrent effeet, its experience will provide valuable
information about just how high a monetary stake a defen-
dant needs to insure hus appearance.®®

New York City has had some limited experienee with cash
bail. The judge may set hail in the alternaiive—$1,000 bond
or $100 cash. This gives the defendant the choice of posting
a bondsman’s bond of 1,000 at a premium of $50 unrefund-
able, or $100 cash refundable except for a 2% service charge.
A 1963 legislative report called the “growing tendency” to
fix cash bail in low amounts “a praiseworthy development.”
It recommended that judzes be instrueted fo conszider cash
bail in every case:

The results of such an instruction would be fo
focus attention on the reliability faetors of a partic-
ular defendant to reduce the automatie, or at least
the routine setting of bail, and at the same time fo
reduce the arbitrary power of the bondsman to re-
fuse to write a bond without the presentation of
whatever collateral he may require. In effect, the
Court will thereby be compelled to determine what
finanecial sanetion shounld be imposed in order to in-
sure the defendant’s yeturn to court,r¢

1% THinels Code of Criminal Proeedure §110-7.

15 Bpeein]l Rule 72 of the Illineis Supreme Court excludes mis-
demeanor bail gehedule offenses from the 18 percent provision ; Jhicage
Ameripon, Mareh 31, 1964 (bondsmen’s group is challenging consti-
tutionnlity of cash deposil provision},

16 New Yorl Assembly Report, pp. 52, 20.21. The Attorney Gen.
eral’s Commitiee also endorsed the eash deposit system, pp. 81-2. On
May 14, 1964, 8, 2840 was intreduced in the Senate to authorize this
system in the federal ecourts,
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(ash Dbail eliminates the bondsman az a middleman and
reduces substantially the finaneial loss to the defendant who
fulfills his obligation. It provides opportunity for immediate
release where posting at the police station is permitted.”
And because the money or seenrity is his, or has been bor-
rowed from friends or relatives, the deterrent value is theo-
retically greater than where a bondsman is involved, for once
the premium is paid, the money is gone.

F. Adjuncts to Nelease

Even with broadened horizons for conditions of release,
the hail system will continne to release some but detain
others, In sither event, the procedural adjuncts call for im-
provement. Fundamental to the process is the right to coun-
sel. Only he can advise the accused under the tension of
arrest; help the magistrate shape suitable conditions of
release; and secure prompt review if the aceused cannot
meet them.® TFor those who are going to be released; an
effective bail system must set three goals: (1) speedy dis-
charge from custody, (2) assurance of return and, in cases
where the accused is believed to be dangerous, (3) setfing
an early trial date to minimize the period of releasc.

1, Prompi Release

The bondsman can ofien secure releaze of an accusod within
hours after arrest. For the accused who can afford him, the
bail-setting process thus by-passes any inquiry into roots in
the community and focuses on money in the pocket. It avoids

17 Bee note 15, Despite the Ilincis Supreme (lourt rule, however,
sonie Ilinois conntics still allow a 1096 eash deposit for bail schedule
offenses, Stares, A Progress Report on the Ilinois Bail Survey {1964).

18 Rail surveys reveal that some eourts view the right o connsel
and the right o bail as mutually cxelusive aliernatives. A Bosion
report indicates that there is no right to assigned counsel for prisen-
ers free on bail, In Philadelphia, aceused persons have besu veported
to gt bail revoked purpesely in order to obialn assipgned counsel when
they found they conld not afford their own., These practices raise a
serlous question whether a federal eonstituiional right to assipned
counsel under Gideon can be conditioned on waiver of z state econ-
stitutional right to beil



ALTERNATIVES TO THE BAIL SYSTEM 21

the need for background invesligation. Stationhouse bail and
endorsing the bail amount on the warrant are two examples
now used. A cash deposit system achieves the same goal
withont bondsmen. Issuance of an on the spot smmmons in
lien of arrest hy the policeman achieves the same goal with-
out any money at all and with & minimum of inguiry,

But for those who can post neither money nor property,
and who cannot be released immediately without further in-
vestigation, the problem of prompt rvelease is serious. A
decision to remand the aecused fo jail for several hours or
days while the inguiry goes on or before it begins inflicts
punishment usuvally veserved for the guilty. The ultimate
golution probably lies in the direction of a day and night
fact-finding service to make rapld background reports on
those who have no money and would ofherwise be detained.
Such reports can form the hasis for a stationhouse summons
by the police or release on recognizance by a 24-hour city
magistrate.

2. Penglties for Nonappearance

The bail system is improved by an inerease in pretfrial
relenses only if the releasees relurn. Many of the devices
for insuring this zoal are built intoc the release conditions
already described. Not to be ignored ave the deterrents in-
herent in modern soelety. The Attorney General’s Committee
cited “the diffculties of fleeing the geographical jurisdictions
of the federal courts . . . policed by national law-enforecement
agencies of high efficiency and repufation.”® The same i
true o a lesser degree in states with inferstate extradition
compacts. But eriminal penalfies are thought by many to
be the most effective deterrents to flight. Penal sanctions
logically should deter defanlters more strongly than forfeiture
of a bond for which the premium has already been lost,
Yet snrpricingly few states have bail jumping statutes and
fewer still infliet eriminal penalties for jumping parole or
TECOZNiZANGE,*?

# Attorney Gemeral’'s Committes Report, p. 78.

20 The following jurisdietions have bail aud/or release on reeng.
nizanee-jumping statutes: Californda: Cal, Penal Code §31315.4,
131868 (probibits only recognizancs jnmping}; Connectient: Conn,
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Bail jumping 1s adequately covered in the federal couris.
Under 18 T.8.C. §3146, the failure of a person admitted to
bail to surrender within thirty days of forfeiture of bail may
ineur up to five years' lmprisonment and $5,000 fine for a
felony, one year and $1,000 for a misdemeanor. But flight
from r.o.r. or conditional releases lacks any specific statute
or rule. In order to invoke the penalties of the bail jumping
statute, most courts fellow the practice of having the de-
fendant execute “a personal bond in the bail amount without
offering additional financial securities.”* Some districls set
bond at #1 to nvoke the bail jumping penalities. 8. 2838
just introduced in the Senate would fill in part of the gap.
It provides in part that

(h) Any indigent person in custody before a court
of the Unifed States or a United States commissioner
shall, if otherwise eligible for bail and exeept for
good cause shown {o the contrary, be admitted to bail
on hig personal recognizance subject to such condi-
tions as the court or commissioner may reasonably
preseribe to assure his appearance when required.
Any person admitted to bail as herein provided shall
be fully apprised by the cowrt or enmmissioner of the
penalties provided for failure to comply with the
ferms of hig recognizance and, upon a failure of com-
pliance, a warrant for the arrest of such person shall
be issued forthwith,2*

(Gen, Stat. Ann. §563-154 {1960) (prohibits jumping only if zccused
is charged with a felony); Florida: Fla. Stat. §343.15 {1359) ; Miun-
nesotsa: Minn, Stat. §618.835 {195%) {prohibits jumping only on fol-
ony charges) ; New York: N.Y. Penal Code §1694.a; North Dakota:
N.D., Cent., Code §20-08-27 (prohibits jumping only on felony
charges) ; Tinois: L Crim. Code of 1961 §32-10. The new Illinois
Code ealls for liberal constriction of its recognizance provision “te
effactnate the purpose of relying upon criminal sanctious instead of
finanecinl loss {o assure the appesrance of the zecused.” These sanc-
tions are $1,000 fine and 1 year imprisonment for a misdemeanor
bail jumper; $5,000 and 5 yeavs for a felony bail jumper. §110-2,
21 Attorney Genersl’s Commitiee Report, p. 81,

22 A proposed amendment to Rnle 46 of the Federal Rules of
Criminal Procedure provides that “each person admitted to bail shall
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The penalty for wilful failure to comply with the terms of
personal recognizance would be $5,000, five years’ imprison-
ment, or both. The Attorney General’s Uommittee suggested
that bail jumping offenses be vigorously prosecuted, and
that—

great eare should be taken at the bail hearing that
the aecused understand the nature of the ohligation {o
appear for irial and that this understanding be re-
inforced by the sending of letters to persons at lib-
erty resiating the accused’s obligation to present
himself for tmal=s

3. Speedy Trinl

One of the aims of eriminal justice is to afford the accused
a prompt trial. In this way, the question of guilt or inno-
eence can be resclved when the evidenece is fresh and mem-
ories unclouded. While the speedy trial iz advoeated most
gtrongly for the accused who is detained, society’s interest
may often be served by also accelerating the trial of some
who are released.

This is particularly {rue in cases where police and prose-
cantors are concerned that the accused may commit erimes
while on bail** Shortening the interval from arrest to trial
algo reduces the risk of nonmappearance of defendants free
on bail and thereby inereases the number that can he given
this privilege.*® Money saved from such a decrease in de-
tention costs might go into salaries for more judges, prose-
cutors and assigned counsel involved in a speed-up program.

have called to his atfention the penalties imposed by law for wilful
fatlure to appear.”

= Attorney General’s Committes Report, p. 78.

24 Bee Philadelphia Evening Bulletin, April 8, 1964 (early trial
sought for suspected criminals with more than one major trial arrest
who are free on bail) ; Philadelphia Sunday Bulletin, August 8, 1063
(early trinl sought to deter eriminals on bail suspected of burglariz-
ing to pay baek bail morey).

25 Philadelphia Ball Study, pp. 1067.9,
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G. ddjuncts to Detention

In jurisdictions which purport to have an absclute right
te bail, presumably no one should be detained before trial in
a noncapital case® If the full range of conditional release
techniques were available, perhaps no one wounld. But under
prevailing practices, many defendants for a variety of rea-
sons will nndonbiedly continue to be held deliberately. The
most frequent reason is the conrt’s belief that the aceused
represents & serious and immediate threat to the community’s
safety., Because prosecutors and judges are soundly criti-
cized when a dangerons repeater is released back info the
community, high but not “excessive” bail is the only weapon
they have to cope with the problem.

Under a more rational system, explicit eriterta might be
formulated for detaining the individval whose past record
and present psychology strongly suggest that he represents
too substantial a danger to be let loose pending trial®® Any
such articulated poliey would elearly run counter to the tradi-
tional presumption of innocence and reduce it to the status
of a rule of evidence. Careful and intensive analysis wonld
be required 1o assess the effects of such a poliey on defendants

% In gseveral states and in the federal system, no absolute right
to bail &5 guaranteed by constitution. In Carlsom v. Landon, 342
0.8, 524 {1952), a 5.4 decision in a noneriminal proceeding, the
Supreme Court depied that any suoch right was impliclt in the
Bighth Amendment’s prohibition against exeessive bail, Noting
that the bail clanse ‘was lifted with slight cheanges” from Tnglund
whers it *has never been theuzht to accord & rizhi to hail in 2l
zases, but merely fo provide that bail shall not be excessive in those
eases where it s proper to grant hail,” the Court found ne dif-
ferent copeept intended In the Bill of Rights. Compsre Slack v
Boyls, 342 TS, 1 (1951).

a7 ¥, . The quality of American bail administration might be
ephaneed by Irank recognition, as a matler of lepal theory, that
in some nop-gapital enses no bail right should be recognized and
by providing speedy and routine procedures to review sueh decl
gions at the appellate level” Astorney Geuneral's Committes Be-
port, p. 60; Bail; An Auncient Practice Re-examined, 70 Yale Ind.
$66, 075-7 (1961) ; Beeley, The Bail System in Chicage 166 (1927);
Philadelphia Bail Study, p. 1076 (“ ... The conclusion is ineseapable
. .. that the real purpose of high bail is to inearcerate defendanis. . . . ™)
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and the trial process, Buf significantly, this type of considera-
tion iz not wnprecedented i law. It iz presently one of the
factors which may be used to sel or deny bail on appeal in
this eountry, and is openly followed in graniing or withhold-
ing pretrial freedom in other conntries. In Leigh v. United
Stales, involving bail on appeal, Chief Justice Warren ac-
knowledged that bail could be deniad if

from subsfanfial evidence, it seems clear that the
rizht to bail may be abused or the community may
be threatened by the applicant’s release.®®

In Ingland, the Lord Chief Justice eriticized the granfing
of bail to a long time offender acensed of a viclent robbery:

This is what comes of granting bail to these men
with long criminal records. The Court has pointed
out over and over again how undesirable it is, unless
there is some real doubt in the minds of the mag-
istrates as to what the result of the case is likely to
be.®

These analogies of comrse are not complete; the presump-
fien of iInnocence that attaches before comvietion iz gone
when the case ig on appeal, and the Euglish system, while
granting widespread release on bail, does not treat bail as a
right. But if bail is no longer to be maunipulated for preven-
tive use, seme more adeguate and acceptable gnbstitute must
be found.®® Whether or not a substitate is found, the problem

2 B FEd 24 269 (1862) ; see also Rule 33, United States Court
of Appeals of the District of Columbia Cireuit; Carbo v, Unifed
States, 82 B.Ct. 662 (1962).

22 Tlome Office Cirenlar No. 132/1955 (Sept. 8, 1958) ; Bail and
Bad Character, 106 The Law Journal 22 {1956).

s Of, eivil commitment statutes For mentally ill, ez, N.Y. Mental
Hygiene Law §72{1)(a); criminal commitments to determine om-
peieney to stand trial, DG, Code §24-301 (a) {Supp. 1958); N.Y.
Code {Ur. Prac. §658; hospitalization of sexual psychopaths, Minn.
Btat. Ann, §526-08-11; peace honds, NY, (ode Cr. Prae, §85. Be-
cause eaech of these statutes bas very Hmited applicability, they marlk
only the beginning of any offort to deal with the problem, Attaching
4 good behavipr condition to pretrisl relcase, revocable on arrest for
any new charge, has alse been suggested.
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of how to minimize the disadvantages of pretrial jailing to
the aceused will remain,

No matter what the rationale for his detention may be,
fairness to a detained person prior to conviction dictates ree-
ognition of at least four rights: (1) prompt and adequate bail
review, (2) separate detention faeilities, {8) a speedy trial
and (4) credif, if convicted, for time served before sentence.

1. Bail Heview

An integral part of any bail sefting system should be pro-
vision for prompt and pericdic review. This can serve fo
determine whether bail has been set too high or whether
conditions have been attached that are impossible for the
accused to attain. It also provides a cheek on the length
and ‘character of defention between arrest and trial
~ Heveral jurisdictions already provide or have proposed
periodie review of detention. The federal court in the FKast-
ern Distriet of Michigan requires the United States Atforney
to furnish a weekly detention census. New York City has
inaugurated an aufomatic three day review as part of ifs
Criminal Court procedure.® A proposed amendment fo Rule
46(h) of the Federal Bules of Criminal Procedure would
require weekly reports to the court from the government at-
toruey, justifying the detention of all defendants held more
than 10 days®* By automatically bringing to the court’s

41 The New York Assembly Report, p. 87, states that this review
has tended to reduce bail drastieally, with the court often setting
a cash bail in very low figures and oceasionally granting parole.

a2 HThe-Court shall exercise eontinuous supervision over the
detention of defendants and witnessos within the distxiet
panding trial for the purpose of sliminating all unnecessary
detention. The attorney for the government shall mzke a
weekly report to the court listing each defendant and wit-
nass who has been held in custody pending indietment, ar-
raignment or trial for a period in excess of ten days. As to
each defendant so listed the attormey for the government
shall make a statement of the reasons, if any, including the
amount of the bail, why the defendant iz still held in
custedy.”

The Advisory Commities stated that a periedie report was preferred
over autematic trial comrt review becanse in many districts judges
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attention instances of prolenged detention, these new rules
mark a distinet advance over motions for reduction of bail,
which are seldom made and have proved largely insffective
in reducing detention te any sigpificant degree?®

Prompl review, while indispensable to early release, is not
simply a matier of giving the accused an immediate appeal
from a bail he is nnable to meet. Since the amount of ball is
within the discretion of the lower eourt, appellate courts
rarely set it aside as “excessive.” Quick appeal, if available,
would likely meet with guick afirmance, unless the accused
could show that the trial court relied on improper criteria.
or refused to consider the faets, Automatic trial conrt review,
on the other hand, while by no means negating the importance
of appeal, provides a periodic reevaluation of the factors
invelved in the original bail determination, in lght of new
developments in the case or newly-acquired information about
the defendant’s background or stahility.

2. Separnte Detention Faclities

The question whether an acensed should be detained or not
is differemt from whether he shonld be put in the common
jail. The theory of pretrial deteation ig to preclude fight
and assure trial attendance by the accused; the theory of jail
is {0 punish and rehabilitate the guilty. “It is a stariling
fact,” observed the Attorney (General's Committee, “that, in
the country as a whole, American correctional practice has
not yet suceceded in drawing the most elementary distine-

sit infreguently at the place of custody, so that detained prisoners
could mot be bronght personally before them without substantial
delay.

38 A 3-vear study of bail administration in the Southern District
of New York showed that the bail initially set by a eccmmissioner was
redaced by a judge in less thap 49% of all coses. In eities surveyed
by the Ameriean Bar Assoeiation, the following percantages represent
felony eases in which the original bail amounts were changed: Balti-
more—none; Chicago—25% ; Miami—18%; Deitreit—8%; Los An-
geles—T% ; New Orleans—820% ; Philadelphia—8% ; Bt. Louis—3%:;
San Franciseo—6%.
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tions between the accused and the sentenced offender.” 3%
These differences have given rise to attacks on the indiserim-
ingte mixing of the accused with the convicted, and the ahys-
mal eonditions in which pretrial detention often tfakes place.
Critics suggest that pretrial detainees be housed in geparats,
decent faeilities with fewer restraints on their individual
rights The conditions of detention previously described
themselves suggest the direction of needed change: oppor-
tunities for recreation and work; fewer limitations on com-
raunication with the outside world, e.g. phone calls, lefters
and visitors.

3. Speedy Trial

Detained defendants deserve trial priority. They should
be tried as quickly as is congistent with the requirements for
adequate trial preparation. Although all defendants enjoy
a constitutional right to a “speedy trial,” a waiting period
of 102 days has heen held not to violate that right even when
the defendant was in jail.®® Some courts have made efforts

34 Attorney General’s Committee Report, p. 6%; Foote, Forward:
Comment on the New York Bail Siudy, 106 T. Pa. L. Rev. 685, 689
{1958).

55 Mg Taft, Criminclogy 384 {1942); Compelling Appearance in
Court: Administration of Bail in Philadelphia, 102 . Pa. L, Rer,
1081, 1078-8 {1954} ; Philadslpliia Bvening Bulletin, Gctober 21, 1968
{new $0 million “Detention Center Will Hold Suspeets Awaiting
- Tral”; marks “the first time in the penal history of the state that
npiried prisoners will be separated from those comvieted”; “James
V. Bermett | . . said the new delontion genter is one of a few insti-
tutions of its kind in the connbtey’").

56 Smith v. United Siates (0.0, Cir. Femuary 28, 1964). Of.
dissent of Judge Hdgerton:

“Beeauge he could not buy a $2500 bail bond, the appellant
was imprizoned, despite the legal presumption of inrocenees
while he waited to be tried. This means that for nearly six
months he was guilty. An asoused person may not be denied
equnsel, or the vight to talke an appeal that is plainly frive-
lous beeause of his poverty. We think the same general prin-
ciple covers this case. In our opinion the right to & speedy
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to adapt their schedules so as to minimize the length of
pretrial custody.®™ The eooperation of prosecutors is vital
in this effort, for they maintain a sizable control over the
scheduling of the eriminal dockef. Under one proposal, in
any case where o defendant is denied bail or cannot make
it, the judge would set an early trial date. The prosecuiion
would then have the burden of showing why the case eould
not be tried at that time.®® New York courts combine the
3 day periodic review of bail for detained offenders with
the alternatives of lower hail or an advanced trial date.®?
And although there is eertainly an irredueible minimum
delay in the trial of eriminal cases, courts might well adopt
rules which define the preference that should reasonably be
given to defendants who are sitting in jail.

4. Credit Againgt Sentence

For detained defendants ultimately found guilty, pretrial
custody in most states has long comnted for nothing. The
general rule of eriminal law has been that a sentenee of
imprisonment commences to run only from the date the con-
victed person arrives at prison to serve it Whalever ra-
tionale gave rise to that rule, the fact is that any inveluntary
loss of freedom throngh the eriminal proeess is time that
can never be regained. Many judges take the loss into ac-

trizl ineludes, in the eircumstances of this case, the right
not to be kept in jsil for months without trial for the econ-
venienoe of the prosecution, We think this right may not be
denied beeause the aceused is poor.”

See also Reading Témes, November 8, 1963 (10 weeks awaiting sen-
tence on misdemeanor}, and the average periods of detention for vari-
ous jurisdictions listed in Chapter IV.

8 Tg Newaerk Ledger Star, April 26, 1863 (New Jerscy gives
priority in Grand Jury hearing to detained defendunt) ; Washingion
Post, March 15, 1964 (“lock up™ cases expedited in effort to eut down
30 day average between arraignment and jury trial).

88 RPail: An Ancient Practice Reexamined, 70 ¥ale L. 966, 976
{1951},

39 New York Assembly Repert, p. 37,

10 o Byers v. Unifed Stales, 175 T, 2d 654 {8ih Cir, 1949),
cert, denied 338 U.5. 887.
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comt in formulating the terms of sentence. Many others
do not, and a defendant will often be given a maximum
sentence on top of many months of pretrial detention.

Recognizing the injustice whenever diseretionary ecredit
is not given, some legislatures have moved to repsir it. In
1960 Congress amended 18 U.S.C. § 3868 to provide for a
mandatory eredit “for any days spent in custedy prior fo
the imposition of sentence . . . for want of bail” Hven that
statute is Limited only to offenders sentenced under laws
which require “the imposition of a minimum mandatory sen-
tence.,” On May 14, 1964, Senator Frvin, on behalf of a
group of Senators, offered 8. 2839 to erase the limitation.
In May 1961, the American Law Institute approved a provi-
sion of the Model Penal Code to provide unlimited credit.s
Such a provision merits favorable action in every jurisdie-
tion which lacks it. Distinctions based on which jail a prisoner
is kept in, or on what theory he was detained prior to trial,
have nothing to do with the simple justice of a rule that
each day the state deprives a man of his freedom ought to
bring him cne day closer to release.

H. The Material Witness

The preceding portions of this handbook have dealt with
pretrial release of defendants charged with eriminal offenses.

41 Beetion 7.09(1) of the Proposed Official Draft, July 30, 1962,
iz entitled #Credit for Time of Detention Prior to Sentenee” and
provides:

previously been detained in any state or loenl correetional
or other institution following his [eonvietion of ] [arrest for]
the crime for whieh such sentence is imposed, such period
of detention following his [conviction] [arrest] shall be de-
dueted from the maximum ferm, and from {he minimum,
if any, of sueh sentence. The offieer having eustody of the
defendant shall furnish a esrtificate to the Court at the
time of sentence, showing the length of sueb detention of
the defendant prior to sentence in any state or leeal cor-
rectional or other institutien, and the eertifieate shall be
asnnexed to the official reecords of the defendant’s commit-
ment.”
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The material wilness oeenpies a wholly differvent status.
Although charged with no crime, in many states he can be
indiscriminately jailed with aceused or convieted offenders,
with all the deprivations, restraints, and stigma which jail
conuotes, for the sole reason that he caunot afford bail

A material witness is defined as a person whose testimony,
as shewn by afidavit, is “material in any eriminal proceed-
mg."* If a subpoena to secure his presence at trial seems
“impracticable,” the eonyt may “require him to give bail for
his appearance.” If he fails to give bail, the court “may
commit him to the eustody of the marshal pending final dis-
position of the proceeding.” If he is detained “for an unrea-
sonable length of iime” the court “may order his release.”
The constitutionality of such procedures for detaining per-
sons charged with nothing but knowledge was upheld by the
Supreme Court in 19294

Statistics an the detention of material witnesses are diffienlt
to secmre, but the volume is net very high., The estimate for
all federal courts over the past three years iz 100 released
from enstody per vear. Another estimate puts the figure in
Washington, D.C,, at a dozen in the past ten years. The New
York etatute reportedly was invoked 53 times in 1959, But
vegardiess of the nombers involved, the effect of long periods
of detention vpon the lives of individnal material wiinesses
can be disastrous.

The material witness statutes appeared to be invoked in
three situations: The innoecent passerby or “good samaritan”
witness who reports a erhme, the vietim of the erime whose
presence at trial is essential to o conviction, and the involved
associate or aceomplice of the defendant wwhe may be val-
nerable to injury or intimidation, Recent examples inelude
fwo migrant farm workers in Rhode Island, witnesses to a
homieide, held for laek of $5,000 bail for 158 days;® a child
detained in California on a Distriet Attorney’s “hold” as a

2 The quotations in this paragraph come from Rule 46({h)} of
the Federal Rules of Criminal Proesdure. Sec alse Cal. Penal
Clode §§ 879-881; N.Y. Code (frim. Pree. e, 556.

43 Barry v. United Steics ecx rel. Cunndngham, 279 TS, 597
{1027).

o Quince v. Langlods, 149 A2d 349 (R.I. 1858).
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material witness against her grandfather—her parents had
to bring habeas corpus to free her;* an informer in a robbery
case held in New York City for several months on $50,000
bail while his wife and children suffered on the sidelines;*
and Long Tsland housewives, some with young children, held
as material witnesses in a call-girl syndicate case.]

The policy behind setting high monetary bail to insure the
appearance of material witnesses evokes even more skepticism
than its use for defendants. Preferable alternatives should
be available for all these situations. Texas statutes provides
that if the wilness cannot afford bail, he must be released
on recognizance,® (Colorado authorizes either side of a case
to reguire a witness to pest bail, but limits the amount to
5007 California, like federal law, anfhorizes the court to
direct that a detained witness’ deposition be taken, so that
he may be released as soon as it has Dbeen sabscribed.s® A
proposed amendment to Rule 46(h) of the IFederal Rules
would require courts actively to exercise supervision over
material witnesses, as well as accuseds, “for the purpose
of eliminating all wnnecessary detention.” For any witness
held over ten days, ithe TUnited States Attorney would be
required to state reasons why he should not be relensed with
or without taking his deposition. For the witness whose re-
lighility gives cause for concern, supervised release with
regular reporting in should suffiece. Where protective eastody
is necessary to guard the wilness from harm, that protection
might better fake the form of guarding the person than
making him spend fhe entire period in jail.

48 I'n re Singer, 285 P24 955 (1955).

48  “Tong Nightmare of a Pollce Witness”, Seturday Evening
Post, Novewher 2, 1863,

4 New York Times, Febroary 5, 1964,

4 Texng (ode COrim. Proc. Ann, Art. 300-304, 488-4 (Vernon
10543,

4 Colo. Rev, Btat. Ann. §39-6-8 (1353).

52 Rule 15{a), Federal Rules of Criminal Procedurs. The Cali-
fornia statute, however, provides that the deposition must be token
immediately on proof of inability to roake bail, while the Federal
Rules =et no time limit. The Californin statute does not apply to
homiside or aszomplices,
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Chapter VII
DETENTION OF JUVENILES

A rising tide of juvenile erime in the United States—
552,300 delinfuency cases in 1962 or 25.9 per 1,000 children—
impels a close look at ouy juvenile defention policies! Not
pnly the namerieal significance of such detention,®* but its
critical effect on the juveniles involved—nparticularly first
offenders—call for a reexamination of detention procedures
and faecilities. Inifial contacts with police and court personnel
can decisively affeet the juvenile’s attitude toward the law,
soeiety, and the likelihood that he will repeat antisocial aets.?®

A. Theory

A majority of youthful offenders under the age of 18 come
within the jurisdiction of our 2,500 local juvenile courts, The
juvenile court procecding is technically not a eriminal pro-
ceeding; it is a special statufory proceeding involving both
civil and criminal prineiples, designed fo adjudicate whether
the javenile is “delinquent,” “dependent,” “neglected” or other
statutory desiguation that Lrings him under the eourt’s juris-
diction. Condnet which might not qualify as eriminal for an
ndult may nonetheiess invoke the court’s jurisdietion under
the typical broad wording of juvenile conrt aets ; stmilarly, an

1 Juveniles under 18 aceounted for 649 of arvests for auto theft,
549% of arrests for burglary, 48% of arrests for lareeny. Bee Parsons,
Administration of Police Juvenile Services in the Metropolitan Re-
gions of the Unifed States, 54 J. Urim, L.L. & P.S. (March 1963).

~

2 (Children’s Burean Statistical Series (Juvenile Conrt Statisties—
1962) (25% of children picked up are detained in jail). A 1956
estimate reported between 250-300,000 juveniles detoined in special
{aeilities, 50,000 in jail. Bloch & Flyon, Delinguency, the Juvenile
Offender in America Today (39563,

& A stndy eondueted withio the Detroit Police Department showed
markedly differing rates of recidivism among youths initielly eon-
taeted by different officers in the same precimet. Whattenberge & Bufe,
Effectiveness of Police Youth Bureau Officers, 54 J. Crim. I.C. & P.S.
(1863).

93
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ahsence of sultable environment or home may be the cause of
his status as a ward of the court*

A typieal definition of a child who comes under the juve-
nile eourt’s jurisdietion is one “who so deports himself as
wilfully to injure or endanger the morals or health of him-
self or others”. Moreover, since most juvenile courts also
have jurisdiction over neglected or dependent clildren, police
may take into enstody a child whose surroundings “endanger”
his “health, morals, or safety”, Children who “hahitnally as-
sociate with” eriminals or unsavory characters, who “chron-
ically disobey” parents are also eligible for designation as
“delingquents”. In short, the standards for apprehension and
detention of juveniles are often so wide and so vaguely defined
as to encompass innocent, as well as all degrees of misbehav-
ing ehildren. They run the gamut from murder to nse of pro-
fano langunage or truancy. The aim of the proceeding is solely
rehabilitative, not punitive; what is best for the child is pre-
sumed to guide the judge, social workers and all involved in
the case. Therefore, many of the basie rights of an adnlt de-
Pendant are denied a juvenile® Among such rights are the
right to bail and the right to be brought before 2 committing
magistrate on arrest for a preliminary hearing.® Pretrial de-
tention is regarded as merely one stage in the juvenile’s proe-
essing from arvest to treatment and one in which the parens
patriae philosophy of the juvenile court will proteet his in-
terests.

4 TIn 18962 there were 141,500 dependeney and negleei cases In
juvenile court, or 2.5 par 1,000 children (Juvenile Court Statistics—
1962}- e

& This theoretical framework for juvenile court proceedings has
heen challenged. Bee, £.g., ('Connor & Watson, Juv. Del. & Youth
Crime—The Police Role, p. 18 {1964} : “When the venser of technieal
jargon is removed, we find that children nre in faet held to answer
for thelr crimingl condunet.”

& Right to Bail: In re Magnusen, 110 Cal, App. 24 73, 242 P.2d
362 {1952) (no); Stuts v. Fullmer, 76 Ohic App. 335, 62 N.E2d
268 (1946) (no); Fx parie Espinose v. Price, 144 Tex. 121 158
B.W.2d 576 (1945) {we); Trimdle v. Stone, 187 F.Bupp. 483
(DG (1960) (yes) ; State v, Fraenklin, 202 La. 439, 444, 12 So. 24
211, 213 (1943) {yes); Cingue v. Boyd, 89 Conn. 70, 121 Atl, 678
{1923) (no).
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B. Procedure

Since the juvenile typieally is not brought before a judicial
officer immediately upon arrest to test the validity of the ar-
rest, and since he has no right to be released on bail, the pro-
cedures and eriteria for detaining him hefore adjndieation by
the juvenile conrt should withstand serutiny to insure that
his interests are in faet protected. The articulated philosophy
of juvenile court acts? is that whenever possible a child will
be immediately released to his parents or other guardian to
await trial or adjudication in their eustody npon thelr agree-
ment to produce him in court, as requived. Detention for
juveniles has been repeatedly seored as “a disruptive experi-
ence and should be used seleclively”;® “detention as therapy
is semantic acrobaties™?® It often leads to identification as
a conlirmed lawbreaker; status as a bona fide “delinquent”
or “hig shot” among his peers; and perhaps, even more dan-
gerous, introduces him to the philosophies and actunal modus
operand: of more experienced and sophisticated offenders.®
In a survey of Pennsyivania police, 315 of those futerviewed
congidered detention experience harmful, unhealthy, and
schools for erime.” Detention is concededly “drastie action” 1!
and not to be used as a convenience to the police for inter-
rogation or investigation, or for the court staff for study pur-
poses, nor as short-term “treatment” or punishment.

C. Criteria
The types of delinquent children who must be detained are
generally agreed npon, and include #2

7 Btandard Juvenile Court Aet (1959) Article 4 §17.

8 Detention Faeilities for Children in New Yorlr City: A Plan
for Management Tmprovement—QOffice of Mayor (1962).

2 Bloeh & Flynn, swpra, neie 2,

e Hee Juvemils Delinquency—A Report on Biate Aetion and
Responsibilities 1262 —Conneil of State Governors p. 16, Goldman,
The Differential Selection of Juvenile Offenders for Cowrt Anpenr-
ance, pp. 101.2,

11 Downey, Btate Responsibility for (hild Detention Faeilities,
Juvenile Court dudges Journal Vol 14, No. 4, p. 3.

12 National Couneil on Crime & Delingueney, Standards & Guides
for Detention of Children and ¥Youwths (1961)., Most juvenile court
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a) Children who are almost certain to run away during the
period the eourt is studying {heir case, or between disposition
and transfer to an institution or another jurisdietion.

b) Children who are almest cerfain to commit an oiffense
dangerous o themselves or to the community before court
disposition or between court disposition and fransfer {o an
institntion or ancther jurisdiction.

¢) Children who must he held for another jurisdiction;
2., parole violators, ronaways from institutions fo which
they were conmmitted by a eourt, or certain material witnesses.

Translated into police regulations, however, these agreed
upon criteria often encompass a wide area of diseretion. For
example, in Cincinuati police detention of children is author-
ized®® when (1) the pattern of conduct or offense shows the
child is dangerons to the comrounity; (2) the child is in physi-
gal or moral danger, stranded, has no friends, relatives or
neighbors ; {3) the child’s parents cannot control him and sign
an affidavit to that effect; or (4) when it iz necessary fo as-
sure (a) his presence in court, (It) his return to another ju-
risdietion, (c) his commitment fo an institution, (d) the re-
covery of stolen property, or (e) the apprehension of his
agsociates in crime.

In the District of Columbisa, the police detain juveniles if
there is cause to believe that (1) his parents will not make
the ehild available for questioning or for court appearanees,
(2) be is, because of his prior reeord, a potential menace to
the community, or (3) parental custody is inadequate, the
parents or suitable substitntes eannot be located, or the home
is mnsnitable for the cliild.** In Baltimore,*s detention is speci-
fied for cases where {1) juveniles are involved in such serious

nats authorize detention when ‘“‘necessary for the proteetion of the
welfare of the child” eg., former §7 28 of (al. Welfare and Institu-
tions Code; ). C. Code §11-912 (1961) (release unless “impraetical”),
18 Cineinnati Police Department Regulations 16.005.
M Gen. Order No. 1, Metropolitan Police Department (1958).
13 Rules & Repulations & Manual of Procedure of Polics Depart-
ment 177-182,
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or parsistent delingnent hehavior that there is a risk of con-
tinuing offenses, (2} the juvenile’s family cannot adequately
care for him and assure his appearsnce in court, {(3) he is
a runaway from home, training school, or another jurisdie-
tion, or (4) his condition requires medical or custodial care;
i.e., he is sick, intoxicated or mentally ill

D. Proportion Detained

When the breadth of diseretion accorded to police under
such regulations is considered, it is not surprising to find that
despite the stmilarify of stated criteria, the rates of juvenile
detention vary greatly among jurisdictions. Tn some places,
all ehildren referved to juvenile court are defained. In others,
only two or thiree out of every 100 are held. A 50% ratio is
not uneommon,® although the National Couneil on Crime and
Delinquency estimates that only 109% of the children appre-
hended for delingueney are in need of official custody pending
adjudication or disposition of their cases. The police 1nter-
pretation of whether a child is dangerous to himself or to
the eommunity may differ radically from that of the social
worker or jndgel” Wide variations oceur even among police
officers themselves.*® Once tha police decide to defain a ehild,

¥ The following figures arve talen from Annual Polier Reports.
They are not analyzed and ean give only a rough idea of variations
in praeties.

Juventle Arrests Released Detained
Indianapoliis (1957) 2343 1251
Datroit (1855) 3605 3054
Han Diego {1562) G148 3810
Washington (males) {1563) 1068 1514

{Youth Aid Division)}

17 (Joldman, supre, note 10, at 108 (209 police interviswed folt
no value in sending juveniles to eourt beeause they wers immediately
released by the infake officer). ‘

1 Fonnor & Watson, Juvenile Delinguency and Youth (rime-—
The Police Role, p. 3% {1964). “Stark rsalism based on first-hand
experisnee impels us to assert that there are some who prove to be
incorrigible and irrevecably committed to eriminal ways. We must
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the likelihood of his remaining in detention is high,*® even
though the judge or juvenile conrt personnel have the power
to review or veto the original decision.®®

In California, a 1958 Governor’s Commisgion investigated
juvenile detention practices, among other aspeets of juvenile
court operations. Californin’s rate of detention in the 1950
was 5 times that of Conneeticut. According to the California
Youth Authority, approximately 24 of those detained were
referred after adjudication to the probation department and
less than 14 were placed under official supervision. Presum-
ably, most of these 24 originally detained could have been
safely left in the eare of their parents pending trial. Exces-
sive detention was aftributed to a variely of canses, including
the taking of children into custody without sufficient investi-
gation, and broad diserstion to detnin juveniles after appre-
hension, Home defentions were justified for fthelr “shock
treatment” value {o the juveniie.®* Juveniles were often de-
tained in poliee lockups or juvenile halls without the knowl-
edge of the court or its probation staff.

As a resnlt of the Commission’s findings, California’s
Juvenile Court Law enacted in 1961 specifies that an appre-
hended juventle shall be veleased pending adjudication unless
certain eriteria are met. Detention is permitted only (1)
where urgently necessary for the protection of the youth or
the person or property of another; {2) where the youth is
likely to flae the court’s jurisdiction; or (3) where he has
violated an order of the juvenile conrt.®®

admit, kowever, that we cannot tell in advance which ones they are”
Goldman, sapra, at 107-8, 124 reporis faetors such as the distance
to the detention home, the availability of police personmel for the
trip, or the uneooperative attitudes of the parents as influeneing
the decision fo detain in some eases.

@ Bloch & Flynn, p. 257,

2t See discussion of state detention procedures, infra.

2 (overnor’s Speeia]l Study Commission on Juvenile Justice,
Report 1T, 103104, B1,

22 Bee Qoldferk & Little, 1961 California Juvenile Court Law,
51 Cal. L. Rev, 421 (1963).
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Overuse of detention has not been attributed to the police
alone, In 1962, New York City conducted an investigation of
juvenile detenfion facilifies and concluded that too many
children who might have been released safely pending ad-
judication were being detained, A study of 2761 children
found in defention homes revealed that 66.8% were released
back to the community after adjudication; it was presumably
nnnecessary to have detained these children in the first place.
This was atfributed in part te judges who tended to put
children in defention for “study” purposes in complex cases.

Until the New York Family Comt Act was passed in 1962,
children apprehended and referred {o juvenile court were
brought directly to the court for an imitial decision on de-
tention. Beeause of statutory restrictions and limited per-
sonnel, the intake service could screen very few, Judge Polier
of the New York Family Court also condueted a study of the
detention rates among the 12 rotating juvenile judges in
Manhattan in 1961, In one month, two-thirds of the juvenile
defendants were detained and one-third pavoled to their
homes. In the preceding month, two-thirds were pavoled and
ane-third detained. Over the twelve month period about half
were detained and half pareled. She concluded:

Both of these findings—the variation among the
judges in the use of remands of delinqguent children
and the high average of use by all judges-—raise
questions that call for study in the light of the stand-
ard formulated by the National Counecil on Crime and
Delingueney.®®

In most cases, however, the report found that psychiatrie,
psychological, and sociological studies could have been con-
dueted on an ont-patient basis.** Under the new Family Court

23 Prom January 1961 to February 1062 there were 1068 reloases
and %41 detentions. Polier, A View from the Bench, The Juvenils
Court, p. 2 and Table 3.

24 Detention Faeilities for Children In New York City; A Plan
for Mapagement Improvement—Office of Mayor (15623, Hee also
Polier, A View from the Beneh, The Juvenile Cowrt (1964} at 54-5—
“The extension of remands to shelier or detention, pending reports,
viplates the spirit as well as the letter of due process”
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Aet of 1862, an intake investipation service was set up fo
provide juvenile judges with immediate information on the
eligibility of children for release, and to decide on such re-
leases when eourt was not in session. In its first eight months,
the intake service helpad to reduce the daily detention census
from 478 to 318, If decreased by 37% in ome year the number
of dalinquency referrals to the conrt.**

The New York Report concluded that dsteniion ought not
be eorrupted into a “eonvenience” for soeial work study any
more than for police investigation or interrogation. It found
that while defention makes it easier for the police to question
a child and take him to the scene of the alleged offense, and
enables the social worker to observe and evaluate a child on a
24-hour basis, sueh considerations ought not be permitied to
override the policy of no detention except for exfreme cases.

Bxcessive detention rates for juveniles are a problem which
largely affects minor viclators or first offenders. For ex-
ample, of 514,000 juvenile comrt delinquency cases in the
United States in 1960, only 20% involved serious offenses,
i.e., 18% for burglary and theft, 1% for robbery and aggra-
voted assanlt and 1% for eriminal homieide® Out of all
children detained overnight or longer, 43% are eventually
released without ever being brought before a juvenile court
judge, and half of all cases referred to juvenile courts are
closed out at the intake stage before any judicial hearing.®

26 Totein, Shifting the Center of Gravity of Probation 2.3 {ad-
dress delivered to the 65th Annumal Conference on Probation, New
York (ity, Oetoher 22, 1963} ; Polier, supra, at pp. 8-5.

26 . 8. Children’s Buresu Bfatistieal Series (Juvenile Court
Statisties—1960).

#* In Dayton, Ohio, the estimate iz 80% adjudication by eourt
perzonnel. A low rate of defention iz atiributed to a severely over-
erowded facility that allows only the most serious cases to be de
tained pending adjndieation. Interviews with Capi. (’Connor and
Li. ‘Willinms of Dayton Police Dept.
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E. Period of Detention

An important facet of the detention problem concerns the
length of time for which children are held in custody prior
to adjudication. The suggested limit is 2 weeks*® Longer
periods are considered defrimental to the child’s interests
for two reasons, Detained children have been found to un-
dergo maximnm strain and anxiety in the peried before their
cases are disposed of rather than afterwards when institn-
tionalization has begun and the tension of wondering what
will happen to them is over. Such strain can easily erupt
info violence.®® Second, temporary detention centers arve not
geared {o major rehabilitative efforts; the ebb and flow of
their population makes diffieult any constancy in reereational
and edueaiional programs. Temporarily detained children
are largely in “hiatus.” Turthermore, there is a basie gues-
tion whether any rehabilifative effort shonld be begun be-
fore the factual issues, If any, in the case have been re-
solved, the child has been formally adjudicated a delinquent,
and the preliminary investigative reports necessary to proper
diagnesis and treatment have been sompleted.

Prolonged pre-adjudieation detention is usually attributed
to judicial or social intake backlogs, infrequent court sittings,
and delays in the scheduling or completion of fests or re-
ports.® Delays also ocenr in the transfer of adjudicated
cases to long range treatment facilitiss.

The 1962 New York Cily investigation revealed that chil-
dren werce sometimes detained in temporary facilities for up

2 Stendards and Guides for the Detention of Children and Youtk
(Natignal Comnell on Crime & Delingueney 19613,

%% See Downey, State Responsibility for Child Detention Fa-
eilities, 14 Juy. Ct. Judges J., No. 4, p. 4

30 Eyen after passage of the N. Y. Family Court Act, it took 7
weelis in Mavhattan to obfain a elinieal dizgnesis of a child. Polier,
p. 84, A study of the reasons for delayed disposition showed, at the
end of the second month, that 709 of delays were ecaused by incom-
plete probation or clinie reports; at the end of the third month,
469 were delayed for this reason, Table I
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to 3 months;* in Washington, D). C., 17% of the detainees are
beld for more than a month®® One suggested solution for
such excesses is to send a daily or weskly list of all detention
immates to the juvenile judge for review, with reasons noted
for any delay above a two-week period. The Baltimore Chil-
drens Center has an absolute limit of 30 days beyond which
a child cannot be detained. The New Yorlk Family Court Act
bars adjournment of conrt proceedings beyond 20 days after
jurisdiction has been adjudicated, if the child is in defen-
tion.®®

. Distribution of Authorily

Jurisdictions have divergent practices with respect to who
hag the authority to place a child in detention after appre-
hension, They also differ as to whether a detention hearing is
necessary, and when judicial review of the initial police deei-
sion to detain is required. Twenty-one states appear to re-
guire a court order for detention ;** yet in some of these states
there is evidence that the police or social workers have the
power to detain temporarily pending application to the court,
or that the eonrt order requirement is observed only in form.
More important is the requirement in many siates that a
hearing or appearance before the juvenile judge be held
within a specified time. In other jurisdictions, the child may
be initially detained by the conrt’s probation officer. A minor-

31 Detention Facilities for Children in New York Ciy: A Plan
for Management Improvement—~Office of Mayor (1962). Polier,
sitpra, at 13, At end of 3 months in 1961, 4265 of children whose
oases were not disposed of by the same judee who saw them initially
were still awalting disposition, Table 8.

52 The D. C. average 18 154 days. 1983 Annual Beport, D. C.
Receiving Home for Children, A loeal mewspaper recently reported
that in one emse, o child stayed at the Receiving Home 10 months
due to a “mis up® of records. Other recorded axtremes are White v
Reed, 125 .24 647 (1954) (6 mos.) ; Uniled Slotes v. Dickinson, 271
F24 487 (1959} (5-6 weeks).

38 294 Pt. I MeKinney's Consol. Laws of New York, Art. 7,
§749(a), (b).

3 Manual of the National Couneil of Juvenile Court Judges.
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ity of states permit the police alene to decide the inifial
detention question.

Detention of juveniles is increasingly being viewed as a
sufficient infringement of the righis of the child {o warrant
judicial review at the earliest point. The 1961 California
Juvenile Court Law, growing ont of problems created by a
division of detention responsibility between the police and
probation officers, now requires a police officer to refer an
apprehended juvenile te the probation officer immediately—
by citation or personal delivery. The probation officer then
decides whether further detention is necessary; if so, he has
48 hours in which to file a petition for a detention hearing
before the juvenile judge on the next judicial day.®® The juve-
nile must he present at the hearing, whose purpose is fo de-
termine whether the statotory grounds for detention are
present,se

New York'’s 1962 Tamily Court Act requires the following
procedures for detention®® Upon apprehension, the police
officer must notify the parents he has taken enstody of their
child. He then must either 1) release the ehild to his parents,
2) with all reasonable speed take the child directly to court,
without going first to the police station, or 3) take the ehild
to a place designated by the court for the reception of such
children. The law specifies, however, that the officer “shall”
release the child unless there are “special cirenmstances.” If
the child is bronght to a designated facility, the facility mnst
bring the child fo court “as soom as possible” If taken to
court, the probation officer has the power to release the ehild
before the {iling of a pefition unless he finds that there are
“special circumstances” requiring detention. If the child is
not released, he must be brought hefore the court within 48
honrs for a hearing.

In Baltimore, a hearing is held for each arrested juvenile
within 24 hours; the eourt sits daily and Saturday for this

35 Cpl, Welf, & Inst. Code §630-1.

56 Tf the arvest is affer the probation offies is closed, the police
may hold the juvenile until the next day. Some probation offices
have extended their office hours for this purpose

37 294 Pt. I MeKinney’s Congol. Laws of N. Y., Art. 7, §724-28,
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purpose. A juvenile court officer interviews children at the
detention facility up to 10:00 p.m. to see whether they are
properly being detained. The detention officer is responsible
for seeing that the parents and necessary witnesses are pres-
ent at the hearing.

The National Council on Crime and Delinquency has rec-
ommended that the decision to detain should always be made
by a court or its officers.®® From the moment of arrest, the
child should be within the custody and control of the court.*
Because the police usually make the first contact with the
child, however, methods of cooperation between the police and
court officials must be worked out. It has been suggested that
juvenile courts, in consultation with the police, should formu-
late written guides to govern detention practices; police de-
tention standards should be made to coincide with court
standards so that a child will be detained initially only in
situations where there is a firm expeectation that the court
will continue that detention. Detailed reports should be made
to the court whenever a juvenile is detained. Cases in which
the police and court personnel disagree might well be used
as the basis for analysis and joint training.*® In many com-
munities liaison is maintained through the attendance of
police representatives at juvenile court proceedings and of
court representatives at poliee staff meetings, as well as
through consultation in individual ecases and written Instrue-
tions to the police regarding approved juvenile procedures.®*

Apart from these measnres, however, prompt judicial hear-
ings and review of detention decisions with the opportunity
for challenge by the child appear to offer the most effective
means of avoiding nnnecessary detention.

G. Detention Factlities

Pre-adjudication detention, where absolutely necessary,
ought logically be an integral part of the overall rehabilita-

98 Standards & Guides for Detention of Children & Youths (1961).
39  Standard Juvenile Court Aet 1959, §2(h).
10 Myers, Processing & Reporting of Police Referrals to Juvenile

Court {Southesstern Law Foundation Institute on Juvenile Delin-
quency, 1962),

41 F.g, Tulsa; Cinelnnati,
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tive process. Yet over 100,000 children are detained eaclh year
in ordinary jails or jail-like structures and aceording to the
National Couneil on Crime and Delinguency, the nomber in-
creases each year. Although a great many states have laws
specifleally forbidding the jailing of children with adult
offenders, nearly 90% of all juvenile court jurisdictions, par-
tienlarly those m nen-metropolitan aveas, arve too small to
warrant separate detention facilities for children financed by
the eity or connty, As a result, children are detained in old-
age homes, insane asylums, courthouses, or often in one or
two cells of the local jail set aside as “detention quarters.”
Five states have no separate juvenils detention homes at all,**
21 states admit to some jail detention on o reguiar basis;*®
and most of the rest undoubtedly jail children to some ex-
tent in less populons areas. A recent magazine survey un-
earthed these examples. In Hopewell, Virginia, an “incor-
rigible™ child was confined to a ¥ by 27 cell; 1n Fort Worth,
Texas, several children found “wilful or impossible to disci-
pline” by their parents were placed in a cell with sex of-
fenders and were later transferred into solitary confinernent
when fighting broke out. In Terre Haute, Indiana, the jail
cells set aside for childven were deseribed ag having “sagging
cals, filthy bedding, corroded plimibing fixtures.” In gome
places, 7 year olds have gone to such jails; in others, children
have been jailed for up to a year. QOue 11 year old retarded
child spent a year in jail awaiting placement; and a 15 vear
old material witness vietim of a sex attack spent 6 months
in jail waiting for fhe {rial®*

With a few votable exceptions, juvenile detention facilities
have heen charaelerized as a “nafional disgrace”* The so-
called separate faeilities in jail often turn ont o be a bunk
on top of a block of cells within hearing if not sight of adult
erimimnals or woefully inadeguate rosms in a police siation.

52 Alaska, South Dakota, Maine, Mississippi and Mentana.

45 Manual of the National Council of Juvenile Court Judges.

#  Parade Magazine, Children in Jail, Nov. 17, 1063,

15 Bloch & Flynn, Delingueney, the Juvenile Ofender in Amerien
Today {1456},
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Tiess than 20% of all local jails have been given a salis-
factory rating for housing aduolt federal prisoners by the
T. 8. Burean of Prisons.*® There are model detention centers
in varions urban centers, snch as Sacramento, Milwaukee and
Salt Lake City. One of these, in Baltimore, hag a 90-bed
facility for boys which affords dingnostic services and com-
plete psychological, medisal and psychiatric services. Chil-
dren are referred there by the eourt for study pending ad-
juilication and disposition, but never for over 30 days. The
facility is run by the State Department of Public Welfare.

Liuck of money seems to be the basic problem with detention
facilitiss, L.ess than 4% of the counties in the United States
have a sofficient rumber of detention cases to justify a sep-
arate and adequate faeility. To be satisfactory, a detention
eenter must provide secure custody, good physical care, con-
struetive activities, guidanee, and opportunity fo ohserve and
study the child, Tn 1961 sueh a faeility would have cost
$12,000-%20,000 per bed. A juvenile facility needs personnel
for 24 hours supervision; operating expenses come to an
pstimated $78,000 annually. To justify this expense, the fa-
oility would need {o serve 278 cases per year, a figure likely
to be found only in ecounties of over 250,000 population. Only
122 of the 3100 counties in the United States, less than 10%
of all juvenile cowrt jurisdictions, fall into this category. ¥

Volontary cooperation among counties to build and main-
fain regional defention homes has furned out to be imprac-
tical; too many sparsely sotiled eounties need to be involved
in finaneing one adequate facility.* Most experts believe that
a statewide detention plan is necessary to insure adequate
care for children. Several states have already built detention
homes: 4 regional detention homes in Connecticut have re-
placed 92 city and village jails; one regional home in Delaware

45 Report of Altorney Generval's Commitlee on Poverty and the
Adminjstration of Federsl Criminal Justice, p. 69.

47 These estimates eome from Downey, State Besponsibility For
Child Detention Facilities, 14 Juv, Ct. Judges Journal No. 4, p. 3.

40 Northern Virginia has the only volunmtary regional detention
home at present.
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serves all 3 Delaware juvenile cowrt juvisdicfions.*® State-
financed detention facilifies not only can provide adequate
services to detained chiidren buf out-patient diagnestic and
study services to surronnding areas as well.

Some experts 2uggest that state programs encompass not
only building adequate faeilities but planning for theiv nse.s®
They helieve that intake should be controlled according to
juvenile epurt eriteria in writing, to avold diverting institu-
tions from their primary mission of housing children who
require secure pretrial eustody into becoming “eatehalls” for
minor cages of delinquencey aud neglect which do net requive
such a facility. Such diversiong in the past have resulted in
sending serions delinguents to jail becauge the regulay juvenile
(letention facility, designed to serve these enses, was over-
erowdad.

The tendency to overerowd detention facilities, regavdless
of size, has beeome prevalent. When a jurisdietion with a
relatively low detention rate bnilds a new facility, its rate
rises nntil overerowding diminishies the advantages of having
a separate physical plant and specialized staff. New Yok
City Youth Honse for Boys with a capacity of 395 had a peak
census of 544 before inteusive efforts were made to vedues
its population. Washington, D. C.’s Receiving Home, with a
90-ledl capacity, has oceazionally honsed np to 199 children.
One 30-bed-capacity cenier in Minnesots sends an overflow
pf 1,000 to jail each veay.

Many experts believe that the answer lies not so much in
building bigger sheliers as in analyzing detention policies to
sea 1f the census can he ent. One year after inangnrating an
adeguate social intake service at the New York Family Court,
the cousus of Youth House dropped from 312 to 192 boys and
Trom 168 to 124 givls. The cost of detaining a child frequently
runs from $10 to $20 a day. In a large city, a censns redne-
tion of 20 per day wonld save about $100,000 a vear, This

49 State operated facilities nlso are loeated in Alabama, Indiana,
and Massachusetis.

50 The suggestions for a state detention plan which follow come
wainly from Dowaey, Btate Responsibility For Child Defentinn Fa-
eilities, 14 Juv, Ct. Judges Journal No. 4
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would be cnough fo pay the salaries of 15 probation officers
not only fo supervise the release of more children, but to
provide necessary investigations and easework for others as
well.

(Other suggestions for state plans include shelter homes for
dependent and neglected children and others who eome under
eourt jurisdiction only beecause they lack proper eustodial eare.
These children should not be mixed in ¥all purpose” instito-
tions with delinquents of varying degrees’ Adequnately su-
pervised individaal or group foster homes will freguentily
provide sufficient ssenrity for these children and still keep
them within the community fabrie.®* Loecal overnight care
facilities should also be a part of a statewide detention pro-
gram s0 that children ean be decently cared for while parvents
are being located or arrangements are being made {o trans-
port them to regional homes or for inlerviews,

Security type detention faeilities should be reserved for
ehildren who eannot he trusted not to harm themselves or
the community in the interim before irial. Negleeted or mis-
freated children who come from home environments dangerouns
to their welfare, but who have commitied no wrong themselves,
should be freated separately. Children who are allegedly de-
linguent but would ordinarily be released to their parents if
a suilable custodian would assure their appearance in court
may alse warrant specialized freatment. Subsidized foster
homes operating under eloge supervision by court-appointed
coungellors may allow the child to remain within the com-
mmunity, and attend school, chureh, cfe. Suneh a “halfway”
house for incoming juvenile court cases has been proposged in
Washington, D, ¢, as part of the Washington Action for
Youth (WAY) attack on juvenile delingueney. Still another
proposal, for children who might ordinarily be detained to
guard againgt repetition of alleged nonviolent offenses or
runaway tendencies, involves supervised release to parents
under the supervision of probation officers, Techniques here

1 The new Colifernia Juvenile Law forbids dependent and de-
Hnguent children to be plaeed in the same Pacilities.

52 Poster homes are apparently used in Georgin; in Buffalo
bhoarding homes have besn in nse for some time.
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include home visits by the probation officers, daily reporting
by the child, eurfew, compulsory school atiendance, and the
sanction of defention for any repetition of trouble or violation
of regnlations,

‘Whenever possible children who have been in trouble with
tha law but wonld be released to parents if an adeguate home
were available should be spaved the sxperience of security-
type detention. They should not be mixed with the children
who are detained beecause they cannot be {rusted not to flee
or perpetrate new erimes. The latter group contains the
gserionsly digturbed, those charged with major crimes and
those who have a long history of instifutionalization. For the
in-between child, supervised release, foster homes, shelter
facilities or some variety of halfway house, represents a
sounder long-run investment than indiscriminate intermin-
gling. As one commentator put it: “If is no triwmph for
the court to substitute conrt negleet or community neglect
for parental neglect” &

58 Rubin, 43 J. Crim. Law, Criminology and Pol. Sei, 425 (1952},



CONCLUSION

Studies dissecting the bail system hiave been conducted for
a good many years. Their uniform conclusion is that the sys-
tem hag not worked very well. Aeccused persons in large num-
bers in all parts of the country are foreed to spend the interval
between arrest and trial in jail. Most are detained only be-
cause they cannot pay the bondsman’s premium, or put up
the collateral he asks, They lose their jobs and thelr family
life is disrupted. Their chances for acquittal are lowered;
their opportunities for probation diminished; their guest for
equal justice handicapped.

Courts set bail for most defendants on the basis of their
alleged erimes and their records. Almost fotally ignored are
those ties to the commmunity that determine the likelihood of
appearing at trial. Conrts sometimes set high bail out of fear
of new erimes, yet the offender still goes free if he has money.

The trouble with the present system is that by relying on
money, it jails too many of the poor; it also protects too little
against the dangerous. Financial conditions nmposed on those
who cannot meet them have already been condemned by the
courts in other aspects of our system of criminal justice.
These deeisions suggest that financial bail might some day
be held uneonstitational under similar eireomstances.

A more rational formula for pretrial release wounld evaluate
the defendant’s background to assess the likelihood of his re-
turn. Once such facts are known, many persons accused of
minor crimes may be summonsed in lien of arrvest or, if
arrested, released on their own recognizance. Where a per-
sonal promise is not enough, they may bhe paroled in the cus-
tody of a reliable third party or placed under a probation
officer’s supervision. For those to whom loss of money wonld
be the most foreefnl deterrent, release ean be hinged to a re-
fundable cash deposit, or to a bondsman’s bond in a modest
amount. Greater risks can be released by day for employ-
ment, to return by night to jail. As the danger of flight in-
ereases, the bail condition can be made suitably more stringont.
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For the aceused whose danger is not flight but erime, high
hail is an inadequate and wnfair answer. The bail hiearing is
a poor setting in which to distinguish, without any trial, the
harmless map from the menacs. More scientific and legal
study needs to he devoted to the acenrate prediction of futore
erimes. But pretial detention for any reason should be ac-
companied by provisions for effective review, speedy trial,
hetter detention facilities and eredit againgt sentence.

Juvenile detention practice is in desperate need of over-
hanl. Juvenile courts were deviged to trent children’s mis.
deeds differently from adult erimes, and to rehiabilitate rather
than punish. In any jurisdiction where children are defained
hefore trial, for long periods, without hearings, in miserable
quarters, or comingled with adults, the philosophy of the
juvenile court system is betrayed. Wherever this oecurs, a
suitable alternative to detention should he found, for no good
reason appears why the law shonld accord a child fewer
rights and less protection than hig elders.

The National Confereneas on Bail and Criminal Justice will
not soive all these problems this week., Some mayv take many
years to work out. But if the issues are identified, the facts
appraised, and the pioneer projects used as examples, the
Conference should provide the insight and incentive which our
gystem has been lacking.
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