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ABSTRACT -

., [Text] This textbook examines the significance, goals, and, volume of research

on the personallty of a defendant undergoing enguiry for a crime, and the
significance, as evidence, of 1nfarmmtlon on the defendant's personality '
and behavior. Recammendatlons are made for organlzlng research on. the
defendant's personality on the basis of a generalization of legal practice,
and the specific methods of such research are presented; the issue of xe~

flecting information on the defendant's personallty in the 1ndlctment is
digcussed. '

4

Tt
TG

[



Cd

* gt
E

CHAPTER I -

SIGNIFICANCE, GOALS, AND VOLUME OF RESEARCH
ON THE DEFENDANT'S PERSONALITY

it

- B1. ‘Significanee of Research on the Defendant's Personality?

" In orxder to further reinfoice socialist legality, workers of the procurator's

office, interpral affairs agencies, and the court must constantly improve the

methods of tueir activity against criminality and systematically raise the

quality and culture of the preliminary %nquest and court examination.

As We‘knowg the chief goal of inquiry and examination of a eriminal case is

" to establish the truth. However, it would be erroneous to believe that to

achieve such truth it would enough to simply establish the fact of a ¢rime

and determine the person that committed it.

According to rexisting law the court, procurator, examining magistrate, and
the individual conducting the inquest are obligated to take all steps pre-
scribed by law to thorgughly, completely, and cbjectively analyze the cir~
cumstancds of the case and to reveal the circumstances that both convict
and acquit the defendant, and the circumstances aggravating or mitigating
his responsibility. cCareful study of the defendant's personality is one
of the conditions insuring compliance with these requirements of the law.
This is why, when defining the general sentencing principles, the Funia-
mentals of USSR and Union Republic Criminal Law and the criminal codes

of the union republics, = establish that in its sentence the court must
take account of not only. the nature and degree of social danger of the

crime committed but also the personality of the defendant.v

Among circumstances subject to demonstration in a criminal case, the law
includes circumstances affecting the degree and nature of the defendant's
responsiblllty as well as other c1rcumstances characterlzlng his personallty.

’»It is also important to study the defendant s personallty because a number
L of artlcles in union republlc crlmlnal codes contain criteria pertalnlng
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directly to the criminal's personallty (commltment of a erime by an indiv~
idual recognized to be an especlally dangerous recidivist, or by an indiv-—
idual who had been convicted for the same crime earlier, and so on). Thus
these criteria must be clarified flor a correct description of the defendant's
actions. j

Moreover in order that the court ﬁould prescribe justifiable punlshment for
the accused, the case material must contain exhaustive information '®n the
defendant's personality. ,

Undervaluation of data describing the defendant's personality hinders achieve~
ment of the goals pursued by the punishment, since it reduces its effective~
ness, This can be explained by the fact that 1nd1v1duallzatlon of punish-~
ment is a mandatory condition of its effectiveness.

Criminological research has demonstrated that crimes are committed Ly
people differing sharply from one another in their way of life, behavmor,
and moral countenance. :

For example among those convicted for murder, there are individuals who

had shown themselves to be‘negative earlier: They had either commifted a
crime or serious administrative violations, or they had associated with.
criminal elements, or they had not wished to6 work honorably and conscien-
tiously, or they had abused alcohol, behaved amorally, and so on. But among
individuals that had committed a murder we can also encounter those who had
conducted a normal way of life earlier, without manifesting any sort of

P

‘ antisocial behavior: They wprked, participated in social life, behaved

normally at home, and so on. The degree to which these two groups of
criminals are socially dangerous differs. Naturally different punishments
would be reguired to correct them as well.?

Understandlng the 1mportance of deeply, thoroughly studylng the defendant s
personality, most examining magistrates devote due attention to this factor.
sufficiently detailed information on the defendant's personality are collected
together in the materials of many criminal cases. However, we can often
encounter situations in which the defendant's personality had not been
studied with sufficient depth. This is why it was specially noted in ,
Ozder No 43, 20 July 1959, of the USSR General Procurator “Concerningithe
Practice of Procurator Agencies in Instituting Criminal Proceedings and =
~Maintaining Surveillance Over Correct Application of Criminal Punishment"
"that examining magistrates are clearly deficient in revealing the circum- .
stances characterizing the ‘defendant's personality, his former activity,
his attitude toward work, the family situation, and his behavior at home,
even though all of this has 1mportant significance to the court's determin~
ation of a penalty corresponding to requlrements of the law.3

As 1s noted in Decree No 3, 19 June 1959 of the Plenum ‘of Lhe USSR Supreme
Court "Concerning the Practice of Courts in Applying C:iminalyppnlshment,"
the courts often accept cases that have not been investigated satisfactorily,
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in which the circumstances characterizing the defendant's personality and
his former activity are insufficiently clarified, even though this does have

“important. significance to resolving the issue of prescribing a valld, com-

mensurate penalty.

In01dents encountered in investigatory and court practice in which information

on the defendant s personallty is ignored lead to unjust sentences. The &

reasons for this lie in the fact that some investigators still have a very

narrow concept of their task in studying the defendant's personality. They

believe that studying the defendant's personality means obtailning the data
foreseen by the questionnaire portion of the record of evidence in the

interrogation and to attach to the case a description of the accused from -
his last place of work and a reference as to presence or absence of former

‘ 00nvictions.

Pregsence of meager information on the defendant's personality in the case
materials extremely hinders and sometimes even:precludes the court's pos-
sibility for fulfilling the requirements of the law--considering the de~-

fendant’s personallty when prescribing the punishment.

We know of ¢ :s in which sentences have been reversed and the criminal
cases have been returned for additional inquiry because during the prelim-
inary inquest and court examination data describing the defendant with
sufficient completeness had not been established.

' Higher levels of legal authority have‘indicated the need for clarifying

data on the defendant's personality many times.”

“Finally, we cannot ignore the significance of thorough analysis of the

defendant's personality to educational goals. The fuller and broader the
analysis of the defendant's personality, the greater is the educational
significance of the legal process.

Because all evidence collected in a case, including data on the defendant's
personality, are evaluated conclusively by the court, it is very important:
for these data to be perceived by the court fully and correctly. Partici-
pants of the process must not only present materials characterizing the -

.personality of each defendant to the court, but they must also analyze

them appropriately and evaluate them correctly. o

82, ‘The Goals of Studying the Defendant's Personality

Discussing the goals of studying the defendant's personality, we should
keep in mind two aspects, namely the particular and the general.

In the particular aspect the defendant's personality is studied on the

basis of a specific case, inasmuch as this is necessary for proper inquiry

"~ into a erime, clarification of the circumstances promoting its dommission ,

J
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for resolution of the issue of prescribing punishment and, finallf, forx
reeducating the convict.

In the general aspect the personality is studied on the basis of a group

of cases examined by the court concerning crimes of a particular category-
committed within a specific time period. Such an analysis is conducted to
reveal the causes behind criminality and to develop, on this basis, measures
directed at preventing it. The personality of criminals can be $tudied in
the general aspect withirn the framework of a rayon, an oblast, and even a
republic.

Both aspects are closely associated with each other inasmuch as the reasons
behind each particular crime are the principal elements of research on the
canses of crime as a whole.

Let us examine the goals, volume, organlzatlon, and methods of studylnq
the criminal personality within the framerrk of a criminal process per-
taining to a specific case.5

The purpose of such research is to obtain exhaustive information on the -
defendant and the accused, necessary for correctly solving many problems
associated with examlnatlon of a criminal case. Iet us dwell on them in
greater detail. >

Information is required on the defendant's peréonaiity chiefly to solve‘a
number of problems, both in criminal law and those associated with execu-
tion of the sentence; in particular:

1) The impossibility of instituting criminal proceedings against an indi-
vidual and bringing him to trial when certain conditions foreseen by law
(the individual is underage, he is irresponsible, the statute of limitations

' has expired), release the individual from criminal liability and punishment;

2) the possibility fbrxeleaéinganpindiVidual from criminal liability and
punishment becauze the individual has ceased to be socially danggrous;6

3) the possibility of releasing an individual who had committed a crime
from criminal liability through transfer of the case to a comrades' court
or through payment of bail. Practice shows that one of the basmc causes
of errors made in releasing an individual on bail lies in undervaluation
of data describing the guilty individual's personality and in the absence
of careful analysis of the data. Correct analysis of the personaliiy pro-
vides a possibility for eliminating these errors and promotes the most
suitable resolution of the issue of social influence; @

4) the quallflcatlons behind the actlons of an 1nd1v1dual who had commltted
a crime. Gathering information on the ‘defendant's former activity and
clarifying former convictions, we can establish such qualifying crlterla

as recurrence or especially dangerous recidivism. ~In a number of cases,
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informztion on the defendant's personality may help the examining magistrate
digcover the true motive behind the crime committed and clarify its  actual
role in the crime. The practlce of examining such crimes as murder, des-
truction of property, and arson demopstrates that such crimes are committed
in response to thzs most diverse motives. ‘Without establishing the motive ;
we cannot consider the crime to be fully-revealed. But it is impossible to
reveal the true motives behind a crime without a deep analysis of the de~
fendant's personality. This is why absence of information describing the
defendant's personality can lead to incorrect description of his actions
and even a legal error; .
S 5) the presence of circumstances affectlng the degree and nature of the -

B deﬁendant’s responsibility, inasmuch as some circumstances may be closely
‘associated with the defendant's personallty and- can be establlshed only

" through analysis of the personallty.

6) the form and size of the penalty that is the most suitable fox correctlng
and reeducatlng an 1nd1v1dual who had committed a crime. Inasmuch as pun-
_ishment is not only a penalty for a committed crime but also has the’ purpose
of correcting and reeducating the convict, it must be just, and it must have
' .a reeducatin, influence on the criminal. According to existing law an
a 1ncorrespondence between the punishment prescribed by the court and the
convlct's personality, and insufficient data on the defendant's personality
- are grounds for reversal or alteration of a sentence (see, for example,
- articles 342 and 343, RSFSR Code of Criminal Procedures). These two grounds
are mutually related: If the case does not contain the necessary information
on the personality of the accused, the court prescribes the punlshment blindly;
' _the punishment unavoidably becomes impersonal, being out of correspondence
 with the convict's personality--that-is, it loses its individualistic ori-
entation and, together with it, its effectiveness. Meanwhile, individual-
ization of punishment, itg dommensurateness and justice are important,
fundamental premises of Soviet law. Thls is why in its decrees and decis- ,
ions the USSR Supreme Court has many tlmes turned the attention of the courts
to the need for its considering 1nformat\on on the defendant S persondlity
'when determlnlng the form and size of ‘thé& penalty~

7 7Y the form of the corréctive labor institution in which the 1nd1v1&ual
must serVe his sentence. In order that it may properly select the methods
for reeducatlng each convict the prisoin administration must have information
“on the ccnvict g personality (on his former activities, his way-of life,
his record of convictiong, and so on). Unfortunately this information is

: fcften,absent from the sentence, basically because it is not contained in

‘@itheér the indictment or in other materials of the case. Moreover, in a
number of cases the court. undervalues the role of information describing
the defendent 'S, personality and. does not. reflect 1t in the sentence.

e }Infbrmatlon on. the defendant 8 personallty is no less 1mportant to solvmng
=000 & number of problems. in crlmlnal proceedings, chiefly the following problems;

2




1) Appllcatlon of supprejsion measures, inasmuch as prior to such applica~-
tion the personality of the suspect or the accused must be taken into ac~
count. The law of criminal action obligates the individual conducting the
inquiry, the examining magistrate, the procurator, and the court, concerned~]“
with this problem, to take account, in additlion to other circumstances, the
pexrsonality of the suspect or the accused, the nature of his act1v1t1es,,

- his age, his state of hoalth, and the family situation. Consequently in
order to select the most suitable suppression measure and to avoid ground=~
less arrests, approprlate information on the perscnality must be available,
and it must be evaluated properly. However, an analysis of cases in which
defendants were kept under arrest and were subsequently released because

the court imposed a punishment upon them not associated with 1mprlsonment,
demonstrates that in a number of cases procurators groundlessly sanctioned
arrests of defendants without consmderlng their personalities and the
mitigating circumstances {for emample young or old age, poor state of health).

The procurator of one rayon in Gor'kovskaya Oblast arrested -
B. and M., who were accused of stealing a boat and selling
it foxr 20 rubles. During the first interrogation B. and M.
fully confessed and explained that they had stolen the boat
while under the influence of alcohol. Both defendants were -
regularly employed, behaved well at work, and were never.
noted to have done anything reprehensible before. Under
such circumstances their arrest was not a. necessity. The
suppressgion measure 1mposed,upon them was selected without
conslderlng thelr personalltles and the gravity of their act.
2) The moment counsel is permltted to begln part1c1pat1ng in the case (the
age of the accused,‘pxesence of physical and mental deficiencies);

3)  the causes behind the crime being investigated and the conditions promoting

its commission without clarification of which it would be 1mpossxble to

take steps to eliminate them--that is, to prevent the crime. Moreover,
preventing crimes is the most important task of crime-fighting agencies.

An analysis of investigatory and court practice would show that when in-
vestigating and examining cases the procurator's office, internal affairs
agencies, and the court often restrict themselves to establishing the crime

and the guilty individuals. Meanwhile, in a number of cases the causes

‘behind the crime and the conditions promoting its egommission remain un-
clarified. When adequate attention is devoted to studying the defendant's
personality, this shortcoming can be eliminated and the requlrement of

the law of criminal action that the causes and condltlons promoting com~

migsion of the crime must be revealed can be satisfied. Thrs is explalned

by the fact that only through deep analysis of the defendant 5 personallty

can we reveal the circumstances promoting bhoth the 1ndlv1dual's antisocial L
v attxtude, his views, and his habits on one hand, and transformation of ‘these = -
~intentions into .a criminal 1ntent or criminal carelessness.9~ This is why o
we must agree fully with A, A. -Gertsenzon's opinion that "the success in

- reveallng'and ellmlnatlng the causes and condltlons promotlng comm1551on

W
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of a crime depends in many ways on the extent to which the examining magis-
trate and the court are able to correctly and thoroughly study the defend-

ant's personal:.ty“-lo

" 4) - problems arising in examination'of a case by a court of appellate juris-

diction and other higher courts. Absence of information on the convict's
personality from the case materials can lead either to groundless reduction
of the punishment prescribed in the sentence, or to groundless rejection

_of such reduction. Unfortunately, as special research has shown, courts

of appellate jurisdiction are still not taking sufficient account of cir-
cumstances characterizing the convict's personality when checking the
legality and justice of the sentences. :

Flnally, the examlnlng magistrate needs information on the defendant's
personallty to resolve a number of criminal issues.

Pirst ot all, having detalled information on the defendant's personality
the examining magistréate would be able to suggest and test a hypothesis

as to participation of a particular individual in the crime under investi-

: better determlnatlon of the tactics of confrontation.

gation more successfully.» A careful analysis of facts describing the
personallty ~  the accused or the suspect wou’d permit the examining mag-
istrate to gain a deeper understanding of the blrcumstances behind the
crime committed and to correctly determine tne ways. for clarifying the

‘circumstances as yet unknown to him and the circumstances to which he may

have not turned his attention, hadhe not possessed certain information
concerning the defendant's personality (information on former convictions,
on his way of life_ and behavior, on personality traits, and so on).

Secondly, such information is required for successful conduct of certain
investigatory actions. TFor example, having inmformation on the personality
of the accused the examining magistrate would‘be able to select the most
successful tactics for interrogating him and establish contact with the
person being interrogated; which goes a long way in promoting success in
the interrogation and in establishing the truth of the case, as well as

4

vInformation on the defendant personallty, and chlefly on his occupatlon,

way of life, ties, and experience in committing crimes may be useful to
investigatory acts such as search. Suchylnformatlon would also be of con-
siderable assistance to the examining magistrate in searching: for the

accused if he makes himself unavailable for questlonlng, and in 1mplement1ng

fmeasures to conpensate for material losses in 11cted by the accused.

Thlrd, 1nformatlon on the defendant's personallty would help to reveal other e

ccrimes. commi tted by thaJdefendant and to establish all conspirators in the
¢rime and other individuals: part1c1pat1ng in it. As we know, it is often

very difficult to establish all participants of a crime and the criminal

activity of the defendant in fu1l_v01ume, and. for this reason the examining
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magistrateimust often do a great deal of work. This is explained by the
fact that commission of a crime by a group of individuals or commission of
repeated crimes means severer punishment. Therefore the defendant tries to

‘conceal conspirators or crimes he had committed earlier. Thus even in cases

where the defendant provides valid statements concerning the nature of the

indictment imposed upon him, he will rarely provide information on con~-.

spirators and former criminal activity, hoping that the examining magistrate

- would not learn this information. Unfortunately cases still occur in which

certain examining magistrates who, after establishing that a defendant has
a committed a crime for which criminal proceedings had been instituted, be-
lieve that their mission has been completed at this point and do not take

- steps to reveal all conspirators and other crimes committed by the defendant,

These are the basic premises characterizing the goals of research on the
defendant's personality conducted during the prellmlnary’lnquest and the
court examlnatlon of a spe01f1c case.

§3. The Vblume of Research on ‘the Defendant's Personallty

The gquestion as to what ipformation characterlzlng the personallty of . the
defendant should be clarified during the preliminary inquest and court:
examination of a criminal case has important practical significance. Anal-
ysis of the personality must produce specific recommendations for procurator 8
office, investigatory, and court cofficials as to how to obtain all necessary
data on the defendant's personallty with minimum time and effort.

Criminology utlllzes information from other sciences including pedagogics'
and psychology to develop the methods for revealing and 1nvestlgat1ng

© crimes successfully. This information must. also be con51dered in the.devel—'

opment of methods fOr studylng the defendant‘s personallty.

Psychologlsts note that the persohality "manifests and characterlzes itself

through the 1nd1v16ua1's attitudes. Attitudes toward society and people,

toward the self, and toward the individual's responsibilities to the society
and to labox are 51gn1f1cant attitudes."12 This is why we must study not. -
only the mental properties of the subject but also their manifestation in
interrelationghips with the environment and in his acts and behavior if

we are to gain a thorough impression of the defendant. Sociologists define

personality "as a social property of the individual, as the sum of soclally

significant traits integrated within him, shaped in the processg. of dlrect

and indirect interaction of the given individual with other people and

making him, in-turn, a subject of- 1abor, cognition, and cammunlcatlon

“Therefore when 1nvest1gat1ng’a crime: the crlmlnologlst must devote his: SR
attention chiefly to circumstances characterlzlng the defendant s behavior J,‘Q‘ qf.j

in different conditions and in different periods of his life; we are re-:

‘ferring in particular to behav1or in the family, in the school, at- work,

in his circle of’acqualntances, in the past, and in complex 11v1ng‘51tu~“
ations. In this case the researcher must direct hls attention chiefly at
facts demonstratlng the attltude of the defendant +to- his suxroundlngs and:
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S




Deta characterizing the defendant's personality must be collected just as

. carefully as evidence pertaining to the crime, and they must be reflected

in the appropriate documents of the proceedings (the indictment, the sen-
tence, and,so on) » .

In thls case it would be erroneous to believe that collection of information

 characterizing the defendant's personality should be restricted to a volume

necessary for establishing the content of the crime and revealing circum-
‘stances that may agdravate and mitigate responsibility. The range of such
information must be broader; in this instance the researcher must base him-
sélf on the gignificance of such information to a multifaceted, complete,
and objectlve analysis of all 51gn1f1cant c1rcumstances of the case, of

& course with a con51éeratlon for the features of the specific crime. i

¢ The examining maglstrate 1s,1nterested not only in circumstances that must

“be proven and the procedural resources by which he establishes the facts
he seeks, but also in data which may help in performing procedural tasks

even though they may not have legal significance. ¥For example, having
information indicating that the defendant is straightforward and principled,

- the examining magistrate would be able to select the correct tactics for
~interrogatips the given individual.  This is why research on the defendant's

personallty can range, in the criminological aspect, beyond the procedural
bounds both with respect to the volume of information gathered and the
resources used to gain such information. In particular, such information
may be established by search. However, in this case it cannot be included
among the case materials until it is procedurally formalized. :

'We believe that all 1nformatlon can be divided arbltrarlly into the fol—
lowing 51x groups: :

1. Demographlc 1nformatlon {last name, first name, mlddle name, age, place
of birth, place of permanent residence, nationality, native tongue) . :

2.  Information desc¢ribing the social countenance of the defendant (educa-

tion, adherence to party principles, attitude toward his military obliga=-
~tion, occupation, the nature of his pursuits, place of work, position at

work, time of sexrvice, attitude toward work, participation in social life, =

" presence of military and other special and honorary titles, and orders and

medals).

3, Information‘on tHe defendant's living conditions.

4. Information on the defendant's health‘(presencegof chronic, including
mental or nervous,dlseases, place of treatment; release from military duty

- or recognitlon of dlsablllty in connectlon with 1llness, and so on).

5. Informatlon characterlzlng the defendant's way of* llfe, circle of
-agquaintances, and behaviox (pursults during leisure time; basic interests

~and hobbiles; consumption of alcohol; attitude toward surroundijng individuals

at work and at home; commission of amoral deeds, admlnlstratlve v1olatlons,
10
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and crimes in the past; measures of administrative or social influerce, or
measures of punishment; behavior after imposition of such measures or after
serving out the punlshment), :

6. Information on the defendant's moral and intellectual qualities and
character traits (boldness, klndness, unselflshness, timidity, cruelty,
pass;on, and so on).

Let us examine the content of such information in greater detail and 1ts
signlflcance to examination of a case. el
~1l. Demographic information must be clarified because, on one hand, it
didentifies the spécific person and, on the other hand, it is. needed
in resolving issues associated with the rules of criminal law and- the

law of criminal actlon,phat must be applied to him. :

It is impermissible to direct a criminal case to gourt for which the basic
vital statistics of the defendant have not been revealed. 2 familiarization
with the practice of the USSR and RSFSR supreme courts would show that
absence of precise information on.the defendant's last name and his age o
from the case materlals would mean reversal of the sentence.

Moreover the age of the defendant must be established so that we can- deter—
mine whethér or mnot he can bear responsibility for the commxssmoned crime.
By law, a person less than 14 years old is not subject to criminal respon-
sibility, while individuals from 14 to 16 years old bear such responsibility
only in relation to a few crimes listed in the law. ‘Educational measures -
can be implemented against 1ndlv1duals below 18 years of age and committing
a crime, and they can be turned over to a juvenile affairs commission.
When punishment is prescribed, an individual who was below 18 years of age.
at the time of the crime cannot be sentenced to death, and the term of im~
prisonment cannot exeeed 10 years; nor can he pe sentenced to exmle or’ de-
'portatlon.

'Knowledgerof'the defendant's age is also necessary in resolving the issue :
~of amnesty. The defendant's age must also be taken into account in selecting
the suppression measure and in permitting counsel to enter-the case (in ‘ ,
cases pertaining to crimes by juveniles, counsel is permitted to parﬁlclpate~‘
in the case from the moment ‘an. accusation is made). ,

Information on the defendant's native tcngue is required for coméliance
with the requlrements of the law of crlmlnal actlon governlng ‘the rlghts‘
of the accused & : ~ .

—As 1nvest1gatory practice shcws, establlshment of- the defendant's true - SR
identity ' sometimes leads ta revelatlon of other crlmes he had commltte&.uju:‘”‘ '

',For example in one case the defenaant 1mmedlately c0nfessea S
- of a crime and stated that he, Fomin, a residenf of L'vovskaya =

11
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Oblast, had beeh released by amnesty but had lost his personal
documents. The confesslon and the appeal to close the case
quickly put the examining magistrate on guard and raised his
suspicion that the defendant may be trying to concéal other
crimes in this way. Making inquiries ¢oncerning his place
of birth, the place of his last residence, the place of his
conviction, and the place at which he served his sentence,
as communicated by the defendant during the interrogation,
the examining magistrate established that his statements
‘were not true. “Then the examining magistrate carefully
studied various notes taken from the defendant and sent
requests for egtablishing his identity to all addresses on
" these documents. -A photograph ¢f the defendant was attached
to each request. Soon a response was sent from Luganskaya
Oblast statlng that a certain Ivanova had recognlzed the "
person on the photograph to be her fiance, Fedorov, located
in Leningrad, and reported his address. Making an inquiry
at this address the examining magistrate revealed that
Fedorov hdd committed larceny and concealed himself. Thus
another crime committed by the defendant was revealed.

Unfortunatély we still encounter incidents in practice in which investiga-
tory agencies fail to reveal the true identity of the defendant, who

often figures lnto the materiuls of a case under assumed names, sometxmes

several.

2. Informatlon on education, adherence to party pr1n01ples, attitude to-

ward military obligations, occupation, the nature of pursuits, place of
employment, position at work, time of service, attitude toward work, parti-
cipation in social life, and presence of military and other special and

- honorary titles as well as orders and medals is required not only to gain

a general description of the defendant but also to evaluate his actions.

~In particular, knowing the defendant's level of general education and the

extent of his intellectual development, we can reveal more correctly his
attitude toward the offense he had committed and establish whether or not

~“this person had acted intentionally and maliciously or had made an error.

As far as malfeasances are concerned, information as to possession of
adequaté'education by .the defendant, his time of service, and his experi-
ence is necessary to insure completeness of the inquiry, inasmuch as such

.‘information has 1mportant sxgniflcance to making a proper decxsmon on the

case.

 fInfdrﬂation on the défendant's attitude toward labor and social activity

is no less 1mportant to describing the defendant and evaluating his actions.

It is not by chance that criminal law foresees a possibility for releasing
a person who had committed a crime from punishment if it is recognized

that in view of subseguent irreproachable behavior and an honorable atti-

tude toward labor this person could not be’ interpreted as qQ01ally dangerous

at the tlme of examination of the case in court.

12
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Information as to the defendant's possession of orders and medals as well

‘as special and -honorary titles is required both in describing the defendant
‘and to insure that the procedures established by criminal law for rescinding
titles and decorations held by persons convicted of a serious crime. How=

. ever, this does not exhaust the significance of careful revelatlon of these
circumstances. Sometimes after such circumstances are revealea, another
crime committed by the. defendant may be revealed. Following some particular
motive (profit, vanity, and so on), some persons not possessing decorations
or titles may promote themselves as decorated individuals or as individuals
to; whom some sort of titles had been awarded. Sometimes they do this to
conceal, their true identity and avoid suspicion and exposure. With this
purpose these individuals acquire the appropriate decorations and documenfs
(orders, medals, ribbons, order records, diplomas, certificates, and so on),,
representlng them as their own.

3. Informatlon on the defendant's living conaltlons at the time the crime
was committed would help the examining magistrate to reveal the causes and
conditions promoting the crime and to take steps to elxmlnate them. ,

By revealing the material situation cf'the defendant, his living conditions,
and his work, we can reveal the causes promoting the crime,; which in turn
would permit us to establish the truth of the case, determine the social
danger of the defendant, and take the necessary steps to prevent similar
crimes. g

i
- It is not by chance that crimiﬁal law interprets commission of a crime
stemming from concurrence of serious personal or family circumstances,
and under “the influence of threat or compulsion, or in response to materlal
or other dependence as circumstances mmtlgatlng respons;blllty. “
. i
SPec1a1 attention should be devoted to detexrmining the llVlng'condltlons
of a defendant who is not of age or is young (up to 25 years old). In such
cases we need to gather information on circumstances influencing the shapang :
of hig personality-—the attitude of the parenﬁ;toward him and their way of
life, his interests\brlor to becoming of age, his behavior at home and in
gchool, the negative nfluedce of adults, the age at which he began to con- '
sume alcohol, the age)ﬁt which he dropped out of school, the age at which
“he began warking, -and so on. s

Information on the defendant‘s llVlng rondltlons ‘sometimes helps to; estabn
lish the true motives behind the crime. Moreover, information on the
defendant s family situation is reguired by both the examining maglstrate
and the ‘court to properly resolve the issue of selecting such a suppre551on
. measures as imprisoning the individual, and the issue of the nature and 51ze
of the penalty that ‘must be prescrxbed for the- accuseﬂ.'*‘ IR % o
4, Accordlng to crlmlnal laW’an 1nd1v1dual who was in a state -of 1rrespon—‘_
:sibility at the time he committed a crime ig not subject to criminal re-
. ‘'sponsibility. Consequently the need. for reveallng the defendant s mental
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dgtate followsyfrom the law. However, we should state that examining magisé
trates do not always devote due attention to revealing the defendant's men-

. tallstate. Even in cases when the circumstances of a crime -afford the

- grounds for doubting the mental integrity of the defendant (unmotivated

- actions, his special viciousness, presence of mental illnesses in the past,
and so on), some examining magistrates do no% . clarify thls igsue, even in

cases concerning crimes for which the defendant could recelve the highest

- form of punlshment.

*Famlllarlzatlon with the practice of the USSR Supreme Court would show that
~failing to examine the defendant's mental state in situations in which,

judging by the circumstances of the case, such examination was necessary,
would mean reversal of the sentence and a demand for retrying the case.l?
However, some examining magistrates go to the other extreme and prescribe
expert examination by a forensic psychiatrist in all murder cases without
exception. Such a practice is incorrect because such examlnatlon mist be
conducted,only when grounds for it are present.

Clarification nf other issues associated with the defendant's health has
significance .o correct resolution of the issue of imposing imprisonment
upon the defendant as a suppression measure, and in describing the pun-
lshment. ‘Moreover, data on the defendant s health are reguired by the
examlnlng magistrate to resolve the issue of permitting counsel to partici-

.~ pate in the case, since in criminal cases in which persons cannot exercise

their right of defense in view of their physical or mental deficiencies,
counsel is permitted to participate in the case from the moment an accusa-
tion is made. 18 Meanwhlle, in cases pertaining to persons who had committed
a socially dangerous act in a state of irresponsibility, as well as persons
contracting mental illness after committing a crime, counsel is permitted

' to participate in the case from the moment mental illness is established.

In‘a nunber of cases clarification of information on the defendant's health

- is required if we are to establish the circumstances behind the crime being
‘investigated (for example in cases pertaining to infection by venereal :

disease), and if we are to expose simulation and aggravation.

If the defendant is a woman, then if the grounds are‘present we must deter-

‘mine whether or not she is pregnant. Commission of a crime while pregnant

is a mitigating circumstance. Moreover a woman who is pregnant at the

' ~time she commits a crime or at the time a verdict is rendered cannot be

sentenced to death. exile, or deportatlon.

5, Informatlon on the defendant s behavior, way.of life, and circle of

acqualntances 1s necessary not only for his descriptidén but also to insure

‘completeness of the irquiry. In(partlcular, establishment of the- fact
 that an individual against whom criminal proceedings are instituted for
- embezzlement had been living beyond his means would have important 51gn1-
ficance as evidence. :
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Investigating a case instituted in connection with declara-
tion of theft of goods that had allegedly occurred from the
storage room of a store, testing the theory that the store’
manager had staged the theft the examining magistrate estab-
lished that the lattexr, who had worked at the store for one
and a half years, regularly drank with workers of the village
general store. Moreover witnesses testified that he had
acquired a number of valuable articles, including a motor-
cyele and bicycle, within a short pericd of time. When

the property was described it was found that out of 42
objects that were seized, 30 were entirely new. The
examining magistrate attached a statement of the village-
general store's accounting office concerning the wages of
the store manager to the case (he received about 100 rubles
per month). His family consisted of five individuals and ~
‘servants; and no one beside himself worked. Taken together
with other evidence, these facts permitted the examining
magistrate to expose the store manager's appropriation of

. material valuables entxusted to him and his attempt at
staging the theft.

Faildre by anveXamining magistrate to carefully examine the defendant's
way of life prior to the moment he committed the crime under examination
can hinder full exposure of his criminal activity. Usually suc¢h a shoxrt~
coming occurs in cases in which adequate attention is not devoted in exam-
ination of a crime committed by a recidivist to revealing the way of life
of the defendant in the time from his release from prison to his arrest
for the crlme under examlnatlon.

Examining a’' case in which Shestakov, who had been convicted
in the city of ILugansk, was accused for participating in a
gang rape, the examlnlng.maglstrate did not study the defen-
dant's personality, restricting himself to an examination of
only this crime. Had he become interested in Shestakov' s
personality and his past; he would have established that
the latter had not been occupied in socially useful employ~
ment and had been convicted of larceny in 1946.. Released
from prison, in December 1947 he was once again convicted
of larceny. After serving his sentence; in 1954 Shestakov
was conVlcted of ‘larceny for & third time. Possess1ng such
data the examining magistrate should have been more crItlcal
of Shestakov's testlmony that after serving his last sentence
“he worked in civil service and had not ccmmltted other cxrimes
~prior to hlS arrest. Unfortunately the examining, magistrate
~ sent the case to court without doing so. - Later, when in
‘prlson, Shestakov repoxted that he had committed many thefts
~in Luganskaya Oblast and another rape. - Inquiries into his -
- statement establlshed that after his release, Shestakov had.
not worked’ anywhere,for 3. years: and conimitted 28 thefts of
state and personal prOperty, and a rape.19 s
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As far as information on,the defendant's ties is concerned, it is necessary
in revealing his conspirators and, in addition, it may help the examining
magistrate reveal valuables acquired in a criminal manner, which defendants
often conceal from relatives and acquaintances. ’

Information on the defendant's past life anﬁ~act1v1ty is necessary in ob-
taining the fullest impression of him as a famlly member. It is very im-
portant for the examining magistrate and the court to know whether the
defendant had worked honorably or had not worked anywhere. As has been
noted correctly in the literature, "to evaluate the social danger of an
individual it is dimportant that we must not fail to evaluate his past life,
- activity, and behavior preceding his assumption of a c¢riminal course, or
his behavior in the past in general; on tne contrary we are even obligated
to do so in proper fashion. n2g :

However, data on a defendant's past activity not only describe the defend-
"anf but also can sometimes help the examining magistrate establish the
circumstances of the crime and the guilt of the given individual, as well
as to reveal others who had committed the crime together with him.

‘Exa .ning a case instituted in response to a statement by
the nanagey, of Store No 13 that a theft had been committed

. by unknown criminals, the examining magistrate developed

. the suspicion that a theft had not redlly occurred, but
rather that it was staged by the manager . Testing this
hypothesis the examining magistrate became particularly
interested in the suspect's former activity. He revealed
that the suspect had formerly been manager of Store No 4,
which he surrendered to another individual and himself
assumed management of Store No 13. Interrogating the
individual who had accepted Store No 4 from the suspect
and the individual who had surrendered Store No 13 to the
suspect, the examining magistrate established that a con-~
siderable shortage was revealed when the suspect surrendered
Store No 4; the suspect compensated this shortage on the
same ‘day, bringing in various goods borrowed from the
manager of Store No 13, from whom he subsequently accepted
this store. _Thus it was found that the shortage revealed
in Store Novl3 after the "theft" had existed before it.
The exposed suspect confessed of staging the theft with
the purpose of concealing the shortage. :

Information on the role of a defendant's crlmlnal activity is necessary v
for proper quallflcat;on of the crime he committed, for resolution of

. the issue as to the degree of his social danger and, consequently, for

 determination of the form and size of penalty that must be imposed upon

- "hime Establlshment of the defendant's past would insure proper resolution
- of the issue as to the suitability of recognizing the individual to be an
~especially dangerous recidivist. ~
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Moreover we should keep in mind that information on crimes committed by a
defendant in the past, particular on the methods, sometimes plays an im-
portant role in exposing all of his criminal activity, and in some cases
revelation of the defendant's criminal past helps to establlsh the motives
of the crime under investigation.

Information on former convictions is also needed by workers of corrective
labor institutions so that they can properly determine the conditions
under which the convict is to serve his sentence.

Finally, information on former convictions of the defendant also plays a
no less important role in examination of criminal case by a higher court.

Shilov was subjected to criminal proceedings for stealing

goods from a store at which he worked as a guard. In the

course of the inquiry and court examination of the case

the defendant's personality was not studied, nor was it

determined whether or not he had been convicted formexly.

The materials of the case stated: "According to his own

testimony he had not been convicted formerly." The pro-

curacy dropped the sentence prescribed +to Shilov by the

rayon peoples' court to 5 years in prison, and then halved

this sentence in compliance with an amnesty ukaze. Later,

however, it was revealed that Shilov had been convicted

many times for misappropriation, being paroled before

serving his full sentence in the last case. Thus in

compliance with the amnesty ukaze Shilov, as a habitual

thief and as an individual who had been released on .

parole and once again committed a cfime, was no? subject

to amnesty. ; 11 7
Unfortunately despite a directive from the USSR Procuratdr's Office exam-
ining magistrates do not always devote due attention to clarifying the
former criminal activity of a defendant, restricting themselves sometimes
to information provided by the defendant himself during 1nterrogatlon,
which is not always true. ‘
6. Information on personal gqualities and character tralﬂs of the defendant
helpsthe examining magistrate not only to ccmpletely deserlbe the defendant
but algso to gain a deep understanding of the causes behlnd.the criminal
act, and to establish the subjective side of the crime and, chlefly, the
motives behlnd it, as well as the role of the defendant in 1t.,

The habits of the defendant, his phySLCal features, his character, tempera-
ment, présence;of“Unfavorable qualities (greed, cowardliness, cruelty),.
and so on must be revealed. The importance of carefully studylng ‘the
character, which is defined as the "individually, clearly pronounced and
qualltatlvely unigue psychologxcal tramts of a perscn, 1nfluenc1ng Tiis -

H
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behavior and acts,"21_stems from the fact that character traits are "complex

“individual features of a person that are sufficiently indicative of him and

permit prediction of his behavior with. known probability.... " Knowing the

- character traits of a person we can predict his actions with a certain

probability."22 Therefore, having studied the particular character traits
of the defendant the examining magistrate would be able to hypothesize as
+0 whether or not the defendant could have performed certain actions and,
if he had performed them, he would be able to determine the true motives

~behind them. It is no less important to study the temperament, inasmuch

as’ it "is the most general characteristic of every individual, the most
basic characteristic of his nervous system, and this system makes a particu-
lar 1mpress;on on all activity of each individual."?23

As a rule, M. S. Strogovich notes, "presence 6f a motive as a subjective

factor is usually derived from other objective facts—-from the defendant's
behavior, from the fact of a dispute with his victim, from threats the

defendant had made, from the profit (material or other) the defendant would

have enjoyed if the victim were to be eliminated, and so on. Making such
& conclusion on the subjective motives, the intentions of the defendant

from objective facts is a very complex matter: The same facts may produce

different mot' rations, experiences, and intentions in different people.
Therefore a conclusion on subjective motives, intentions, and so on based
on objective facts established in the case must be made with great caution,
as a"result of an analysis of the defendant's personality features."24

)

. Prdctice shows that an individual often decides to commit a crime after

his minor offenses do not promptly receive a proper assessment on the part
of comrades at work, social organizations, and state agencies. An offense
thek is not suppressed in time is repeated once again and becomes a bad
habit. For example coarseness in relation to servants, neighbors, innocent

" persons, or coworkers can develop, in time, into malicious pranks, while

cynical, coarse communication with a woman may lead to a crime against
morality. - It stands to reason that not every rude individual or cynic
progresses to crime, but every hooligan had formerly been coarse and
tactless in relation to surrounding individuals, and every rapist had at
gsome time manifested a cynical, insolent relationship toward a woman.

Moreover, analysis of the defendant's character traits would provide a

- possibility for clarifying whether or not circumstances exist that mltigate

or aggravate responsibility.

Inasmuch as the defendant's personality is manifested in the crime he

- committed as well, the examining magistrate must clarify the circumstances

behind the crime not only within the limits necessary for establishing

the content of the crime but also from the standpoint of the personality

traits the defendant displayed in its commission. - With this purpose it
is important to gather informaticn on the concrete expression of the

- defendant's participation in the crime under examination: Had he had the

initiative, or did he act under the influence of other persons? What

18
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is the form of guilt and the motive? When did the idea arise, and was it
manifested in preparations for the crime or in its concealment? Had the
implement of the crime been prepared beforehand? If the crime had been
committed carelessly, in what form was it committad? Did the defendant
commit the crime while sober or in an intoxicated state {if he had been
intoxicated, then what was the degree of drunkenness,.how much did he
drink and when, and how did he normally behave when intoxicated?)? Did

“he drink on puzyose prior to the crime, or was he intoxicated irrespective

of the crlme?

'Such is the range of information that must be clarified in research on the

defendant's personality. It stands to reason that this list of information
on the defendant's personality cannot be interpreted as mandatory and ex-
haustive. The nature of the information required must be determined by

the examining magistrate with a consideration for the form'of c¢rime, the
specific circumstances of the crime being investigated, and the defendant's
personality. Some information may often be found to be surplus, while

sometimes other data not examined here may be required. It all depends on

which aspects of the defendant's personality have a bearing on the motive,
the modus operandi, and other circumstances of the crime being investigated.
Therefore the range of information characterizing the defendant's person— .
ality and requiring clarification, as well as the depth to which it is
studied, will differ for a case of misappropriation of state or public
property, or for a case of abuse of position on one hand, and for cases

of murder, robbery, and rowdy behavior on the other. In particular, when
investigating a murder for profit it is important to gather detailed in-
formation on the defendant's material living conditions. If the criminal
was materially secure, then murder zommitted by him for a profit motive
would indicate especially clearly that both the act and the defendant's
personality are socially dangerous. Bub if it is obvious that murder had
been committed for profit under the influence of real need, an extremely
rare case under our conditions, then this may be recognized ds a mitigating
c1rcumstance. At the same time if the murder occurred during a fight and
the participants were drunk, material conditions do not play the decisive
role, In this case it is important to establish such circumstances as
delivery of the defendant to a gobering statien, his public censure at

his place of residence, petty rowdyism committed by him, and siich charac-

‘ter traits as coarseness, impudence, impertinence, and so on. If the crime

was committed at the place of work then the defendant's attitude toward
labor, his compliance with labor discipline, participation in social lifé,
measures of administrative and social influence imposed against him, and -

"so on acquire special significance. Under other conditions, for example
‘when a wife murdered a husband out of jealousy, thése circumstances would

not have significant meaning to the case, while the behavior of the de-
fendant in the family, her relationship to her husband, and some character
traits (hot temper, cruelty, susp1c1ousness, and so on) would,turn out to
be extremely 1mportant. :

0
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Special attentlon should be devoted in. an inquiry on v1olatlons of labor

a

.In a murder case aggravated by rape we need to clarify whether or not ‘the
,‘jdefendant was mentally or physiologically deyiant, and we need to establish
~ whether oxr not he had encroached upon the honor of women in the past or dis-

played,character tralts such as impertinence, cynicism, and lack of disci-

"‘pllne.‘ The list of these questlons demonstrates by itself that they are

SPElelc to a crlme commltted on sexual soil.

Protection regulatlons t0 gathering information on theé defendant's past _
act1v1ty and on his attitude toward his service obligations; meanwhlle”q& ,
a case of malicious evasion of dlimony payment special attention should be

) devoted to the moral countenance of the defendant and his attitude toward the
”family., ‘

The range of 1nformatlon on the defendant's personallty to be clarified will
differ significantly, in . the same way, depending on whether the defendant

‘ is an individual who lives and works in a certain place and had committed

& crime for the first time, or he is a criminal recidivist working nowhere,

'not hav1ng a permanent place of. re51dence, and leading a parasltlc way of life.

ﬁbwevery we =*Duld not conclude from the above that no attention should be

- devoted to information on the defendant's personality not associated directly
with the circurstances of the crime. ' This information has significance to

cor;eet,examihation of the cvase. It helps the examining magistrate to pro-
perly evaluate the evidence he possesses and, in a number of cases, to reveal
new evidence, and it helps the court to take full account of the personality

~of the individual commlttlng the crime, to properly determine his social

danger, and thus to promote 1nd1v1dua11zatlon of the punlshment.

19 this connectlon we cannot agree w1ﬁh the oplnlon of .M. S. Strogovich, who
nelieves that the defendant's work at his place of employment and public
work have no significance as mitigating circumstances in a case of premedi-

 tated murder for profit, out of jealousy, and other base motives, and that

"if the court were to take account ef such work, even though it may be quite
p031t1ve, ag a mitigating c1rcumstanLe, this would doubtlessly be a distor=
tion of ‘the tasks of court actmvxty."ﬁ

It would appear that B. Korsakov and A. Lyubavin take the correct approach.

They write that "the defendant's attitude toward his work and social obli-

gations would have differing significance 1n a .case of malfeasance and in

a murder case. 'In the first case his attltude may be not only a mitigating
or aggravat1ng*c1rcumstance when determining the punishment, but it may also.
encourage release from punishment. 1In a murder case, meanwhlle, it appears
to us that it would not have- such a decisive significance, but we cannot

. fully negate its smgnlflcance as a circumstance affecting the size ‘of the
- penalty, and on this basis we cannot exclude it as evidence from a case of

this category. w27
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It is not by~chance that the Plenum of the USSR,Supreme Court stated in 2
Decree No 4; 4 June 1960, "On Court Practice in Cases of Premeditated Muardexr,"
that "it is very important in°murder cases to clarify data on the personallty
of the accused, which should 1nclude not only his first name, middle name,
last name, and age, but also information on his family position, his pur-~

’ suits, his attitude toward work, his behavior at home, his past, and other
ipformatxon describing the positive and negative aspects “of the accused. ”28 -

In another decree the Plenum of the USSR Supreme Court turn ed the attentlon
of the courts to the fact that "when resolving the issue of \guilt the court
must not examine actions incriminating the accused 1n.lsolat10n from E£he:
positive aspects of his actlv1ty "29 phig is why in all cases informatlon

on the defendant's personality. must be clarified in 4a vclume and’ completeness
that would insure establishment of not only the contentkof,the crime but also.
all other circumstances characterizing the defendant's personality and having
significance to the case. In particular, "those aspects of the defendant's
personallty which are in correspondence or, opp051tely, in direct conflict
with the nature and features of the criminal act being examined by the court
and thus having an influence on the decision on the defendant's guilt and on
the extent of his responsibility, are subject to analys:.s.“30 As Yu. Manayey
correctly notes, “the personality of the individual at fault must be evaluated
in its concrete manlfestatlons, and not only in crlmes but alsgo in other :
living 51tuat10ns u3l :

At the same time we should emphasize that when studying the defendant’ s:perev
sonality we must not invade his intimate life if it does not have a bearlng
on  the crime belng studied and the causes promoting its commxssmon.
FOOTNOTES
1. The presentation in this work on research on the defendant's personallty .
pertains in equal measure to the personality of a suspect, of course‘w1th

‘a conSLderatlon of his status in the proceealngs.,

2. Mud'yugln, G., and Steplchev, 8.y "What.Research on Murder Casas Has
~ Shown,”" SOVETSKAYA YUSTITSIYA, No 24, 1966. :

3, SOTSIALISTICHESKAYA ZRKONNOST' , ‘No ° 1959.

4. See for example the decision on the" Krylov case (BYULLETEN' VERKHOVNOGO

SUDA RSFSR, ‘No 5, 1966, p 12); on the Aliyev case, on the Blednov and.Budr fe~ef

ayev case, and on the Sinitsin case ("Sbornlk postanovlenly Plenuma, Prez«~

‘idiuma i opredeleniy Sudebnoy kollegii po ugolovnym delam Verkhovnogo Suda .

"RSFSR 1961~1963 gg.". (Collection of the Decrees of . the Plepum and’ Pre51d1um ‘
and: De0151ons of the Collegium for Criminal Cases of the-RSFSR Supreme
~Court,.1961~l963), Izd-vo Yurldlcheskayaﬂtheratura, 1964, pp 155, 156) .
Thus, altering the sentence in the case of‘Blednov and Budayev, the ‘
Collegium for. Criminal Cases. explalned its actlon by the fact tgatAthe

court had prescrlbed an- exce551vely severe punlshment for these 1n61VLduals f;f

. o
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,’ren, and have done socmally useful wo:q7

" the Causes of Crlmlnallty in the USSR), Gosyurizdat, 1961; "Voprosy - =

. without a consideration for their personalities and, in particular, for

the fact that they “had not been conjicted formerly, possess young childg-
Pat the kolkhoz."

l,:

‘See Leykln, N. S., "Lichnost'’ prestupnlka i ugolovanaya otvetstvennost'"

(The Personality of the Criminal and Criminal Responsibility), Izd-vo

16U, 1968, for greater detail on the significance of the criminal's
" personality to resolving the issues of release from criminal responsi-

blllty, institution of criminal proceedlngs, and prescrlptlon of pun-
ishment.

An examination of issues pertaining to research on the criminal's per-~
sonality based on a group of cases wonld range beyond the bounds of the

Pregent work, since this is a subject of criminological analysis (con-

cerning this, see for example Sakharov, A. B., "O lichnos}i prestupnika
i prichinakh prestupnosti v SSSR" (The Personality of the Criminal and

metodiki - izucheniya i preduprezhdeniya prestupleniy" (Issues in the
Procedures for Studying and Preventing Crime), Gosyurlzdat, 1962;

Gertsenzon, A. A., "Vvedeniye v sovetskuyu kriminologiyu" (Introdudtion

to Soviet ‘riminolegy), Izd~vo Yuridicheskaya Literatura, 1965; Stepichev,
s. S.,‘“Research on Individual Types of Crimes and Practical Use of Its

Results," ia "Problemy Lskorenenlya prestupnosti” (Problems in Uprooting

Crime), Izd-vo Yuridicheskaya Litecatura, 1965; "Sovetskaya kriminologiya'
(Soviet Crlmlnology), Izd~vo Yuridicheskaya Literatura, 1966; "Krlmlnolo“
giya" (Criminology), Izd—vo Yurldlcheskaya theratura, 1968)

- See for example the dec1slon of the Colleglum for Criminal Cases of the:
RSFSR Supreme Court in the. Ivanov case ("Sbornik postanovleniy Prezidiuma

i opredeleniy Sudebnoy kollegll po ugolovnym delam Verkhovnogo Suda RSFSR

1957-1959 gg." (Colléction of Decrees of the Presidium and Decisions of

‘ " the Collegium for Criminal Cases of the RSFSR Supreme Court, 1957-1959).

, Gosyurizdat, 1960, pp 23-24).

Altering the sentence in the Simontenkova case, in which Simontenkova

‘was sentenced to 2 years of imprisonment for stealing a lady's purse
. containing money, and deciding that this punishment was arbitrary, the

Collegium for Criminal Cases of the RSFSR Supreme Court explained its -
decision by the fact that the convict, a mother of two young children,

- was pregnant at the time she committed the crime. Simontenkova had not
~been COnVlCted formerly, -and she had returned the stolen article to its’
owner. Slmontenkova s husband, who had formerly been a teacher, was a

pen51oner at that time, stricken with pulmonary tuberculosgis. All of

fthls indicates concurrence of difficult family c1rcumqtances for Slmon—
tenkova (SOVETSKAYA,YUSTITSIYA, No 11, 1959,.p 88).

See: for example the declslon of the Colleglum for Crlmlnal Cases of the
USSR Supreme Court in the Omel'kovich casé and the Molashvili case; in

‘partlcular, denylng a protest by the USSR General Procurator, who requested,
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10,

11.

12.

13.
o Polltlzdat, 1967, p 7.

14,

S-3

change of sentence for Molashvili from aeath by flrlng squad to 15 years B
of imprisonment, the collegium explained its aetion by stating that
"Throughout his whole life Molashvili had not worked anywhere and led a

_paras1tlc~way of life. In 1949 he was convicted of speculation; after
'serving his sentence he was again convicted for robbery, nor did he seek

employment anywhere after completing his sentence in 1958, less the worklng fe:f
days accrued" (BYULLETEN' VERKHOVNOGO SUDA SSSR, No %, 1962, pp 34, 35); ;

USSR Supreme Court Plenum Decree No 7, 26 August 1966,. "On Improving the

Activity of Court Bgencies 1n Flghtlng Crlme“ (BYULLETEN' VERKHOVNOGO SUDA | ;.ff

~ SSSR, No 5, 1966, p 14). SR RTINS " B SRR

"50vetskaya krlmlncloglya," Izd—vo Yurldlcheskaya theratura, l966, p 185.

"Voprosy metodlkl lzuchenlya i preduprezhdenlya.prestuplenly,“ Gosyu—';
ledat, 1962, p 14. - ,

Mel‘nlkova, Yu., "COn51derat10n of Data on the. Convmct's Personallty by

hie Court," SOTSIALISTICHESKAYA ZAKONNOST', No 1, 1969. . .

Kovalev, A. Gy "951kh010g1ya lmehnostl" (Psychology of thE-Personeiityf(
Izd-vo Prosveshcheniye, 1965, p 14 L ‘ .

Xon, I. S.,; "Sotsmologlya llChnOStl“ (5o01qlogy of the Personalxty), -

We note that authers of works devoted te research on the defendant s
personality propose a different categorization of information ‘making up
in its entlrety the volume of such research. For example N. T. Veder-
nikov developed the followlng classification for information on the
personallty of a subject who had committed a crime:

1. Biographical data. ;

2. . Information on material. smtuatlon.'

3.  Information on health and the psychologlcal features of the gullty
o individual. : : :

‘4.;‘8001a1—product10n«descrlptlon.

5. Sociopolitical description.
6. Social-domestic description.
7. Attitude.of the guilty individual toward his act: and hls behavzor
in the ‘course of the 1nqu1ry ("Izucheniye lichnosti. ‘prestupnika v
B protsesse rassledovaniya" (Research on the Crlmlnal's Personallty
: During an Inquiry), Tomsk, 1968, p 33) :

The ‘authors of the: present book had also gxouped informatmon on the
defendant‘s -personality somewhat dlfferently in their previous work.

“ For example in the first edition of this book (Moscow, 1961) and in-

the bopk: "prrosy metodiki izucheniya i preduprezhdenlya prestupleniy"‘

“(Moscow, 1962) this information was divided into 10 groups, and it was

~ divided into eight groups in the article "Vblume d Methods . of Research
“on the Defendant‘s Perscnallty" (SOTSIALISTICHESKAYA ZAKONNOST',AND 3
‘:1965) : o

e 23 ,.,,
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N. S. Leykina proposed dividing information on the criminal's personality
‘ subject to clarification during an inquiry and court examination of a
case into the following four groups: :

R 59 Blographlcal data and psychophy51cal features.
4 2. Psychological features.
3. Soc1a1~productron description: ~
4. Social~domestic description ("Lichnost' prestupnika i ugolovnaya
. otvetstvennost'," Izd-vo LGU, 1968, pp 127-128).

However, despite differences in both the names of the proposed categories
and the distribution of individual indices among these categories, all
authors believe that research on the “defendant's personality must produce
‘information describing, with adequate completeness, the subject as an
lndlv1dua1 and as a member of soclety.

S B See for example the decision on the Shitiv {Shchyetye) case .and the

: M. case ("Sbornik postanovleniy Plenuma i opredeleniy Kollegiy Verkhov-
- nogo Suda SSSR po voprosam ugolovnogo protsessa, 1946-1962 gg." (Collec-

> tion of Decrees of the Plenum and Decisions of the Collegium of the
USSR Supr- 1e Court Concerning Issues in the Criminal Process, 1946~1962),
Izd-vo Yuridicheskaya Literatura, 1964, pp 252, 253). Thus the Collegium
for Criminal Cases of the RSFSR Supreme Court denied the protest of the
'RSFSR Deputy Procurator and agreed with the decision of the peoples'
court, daccording to which the case against Krylov was returned for addi-~
tional inquiry because the agencies of. preliminary inguiry ‘had not fully
clarified data on Krylov's personallty, in particular, they had not estab-
lished his place of birth precisely (BYULLETEN' VERKHOVNOGO SUDA  RSFSR,
No 5, 1966, p-12).

116.  The decision of the Collegium for Criminal Cases of the USSR Supreme

o Court concerning the case of Leshchevskiy and Misyunas stated that pro-
viding an interpreter to ardefendant unfamiliar with the language in
which the legal proceedings are being conducted is one of the constitu-
tional principles of Soviet justice, and failure to comply with this
prlnclple would mean reversal of the sentence (Sbornik postanovleniy
Plenuma i opredelenly Kollegly Verkhovnogo Suda SSSR po voprosam ugo-
lOVnogo protsessa, 1946~1962 gg.," P 17).

17, See for example the decxsmon in the Arakelov case, in whlch it was stated
o that whep; data are present producing doubt in the mental integrity of the
defendant, investigatory agencies and the court are obligated to call a
psychiatrlc expert commission (Sbormucpostanovlenly Plenuma i opredel-
‘eniy Kollegiy Verkhovnogo Suda SSSR po; voprosam ugolovnogo protsessa
1946 1962 qg.;" p 134). E L : ‘

18.: Thus the Colleglum for Crlmlnal Cases of the USSR Supreme Court reversed

the sentence in the«Klrlllova case inasmuch as Kirillova was deaf and the.

~case was examlned by the court without part1c19atlon of counsel (Ibid.,
p 21) o
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From materials of the Lugansk Procurator's Office.

Karpets, I. I., "Some Issues in the Methodology of Criminal Law and
Criminological Research," SOVETSKOYE GOSUDARSTVO I PRAVO, No 4, 1964, -
P 101.

ﬂ o

Lev1tov, N. D., "Woprosy psikhologii kharaktera" (Problems 1n the
Psychology of the Character), Moscow, 1956, p 14.

"pgikhologiya" (Psychology),;Uchpedgiz, 1948, pp 439~440.

Pavlov, I. P,, "Dvadtsatlletnly opyt raboty“ (Twenty Years' of Experlence*
in Work), Medgiz, 1956, p 299.

Strogovich, M. S., "Material'maya istina i sudebnyye dokazdtel'stva v

sovetskom ugolovnom protsesse" (Material Truth and Legal vadenca in SRR

the sgvxet Criminal Process), Izd—vo AN SSSR, 1955, p 372. ; S 0
= ' :

Mud'yugin, G., and Steplchev, S., "Research on the Personallty of the

Defendant and the Vbqtlm During Inquiries into Murders and Bodily As~

saults," SOTSTALIS: ' HESKAYA ZAKONNOST', No 12, 1968.

~ Strogovich, M. 8., op. cit., p:278. N
Korsakov, B., and Lyubav1n, A., "Research on the Defendant’s Personallty .
SOTSIALISTICHESKAYA ZAKONNOST', No 2, 1959, p 23. '

S TN

BYULLETEN' VERKHOVNOGO SUDA SSSR, No 4, 1960, p 50. 'Thus the Collegium
for Criminal Cases of the USSR Supreme Court indicated in its decision
on the case of Shtan'ko, convicted fer murder, -that the attitude of the:
accuSed toward his social obllgathns algo had important smgnlflcance :
to the question of punishment in such cases as well. In particalar the
collegium explained this decision by the fact that "the testimony of = -
witnesses and the description attached to the case indicate that ‘the. .
collectives and the administration of the enterprise in which Shtan’ko
had worked describe him as a good comrade without any faults, and that
“Shtan'ko had been recognized many times for good indices in fulfilling
his production assignments" (BYULLETEN' VERKHOVNOGO SUDA SSSR, No 5.
1960, p 35). ‘ : ' ' Tl ,

"Voprosy ugolovnogo protsessa‘v praktlke Vexkhovnogo Suda SSSrR" (Issues
in Crlmlnal Process in. the Practice of the USSR,Supreme Court), Yurlzdat, -
1948, p 74. , '

Grodzinskiy, M. M., "Court Analysms of the Defendant s Personallty " , R
ZHURNAL MINISTERSTVA YUSTITSII No 8, 1916, p 69. : R k » : W?a_ R

*Manayev; Yu. , "Indiv1duallzatlon e} Punishment With-a 00n51derat10n for
Circumstances Characterizing the Guilty Individual's Personallty w ’
SOTSIALISTICHESKAYA ZAKONNOST', No 9, 1967, p 35‘. L
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e g Lo ' CHAPTER II
| ' SIGNIFICANCE OF INFORMATION ON THE DEFENDANT'S
‘ PERSONALITY AND HIS BEHAVIOR AS EVIDENCE

ST. 'SignifiCance of Information on the Defehdaht‘stersonality as Evidence .
;'The question as to the significance of information obtained by studying the
: defendant s personality as evidence should be answered on the basis of the

‘general premn’ss of the theory ofﬂevidence in the Soviet criminal process
and the requirements of the law of criminal procedure.

According to Article 16 of the Fundamental Principles of Criminal Legal
Proceedings of the USSR and the Union Republics, evidence in a criminal case
would include any facts on the basis of which inquest agencies, the examining:
- magistrate, and the court establish, in the order prescribed by law, the
- presence or absence of a socially dangerous act, the guilt of the indiwidual
committing this act, and other circumstances having significance to proper
resolution of the case. These data are established through testimonies by
;  witnesses, the victim, the suspect, and the accused, through conclusions of -
: I . an expert, through material evidence, and through the records of 1nvest1ga—
z ?"' - tory and court actions and other documents.

If the~factsobtained through a study of the defendant's personality are to
be permitted as evidence in a case, they must, first of all, establish pre-

- sence or absence of a crime, the guilt of the individual commlttlng ik, or
other ¢ircumstances having significance to proper resolution of the case;
secondly, the facts must have been obtained by due process and from.scurces
foreseen by law. :

Accordlng to Artlcle 69 of the RSFSR UPK [Code of Criminal Procedures] and
appropriate articles of the UPK of other union republics, all circumstances:
having significance to a case, including those characterizing the defendant's
personality, can be established by investigatory agencies, the examining
magistrate, and the court only on the basis of evidence obtained through
‘due process--that is, by law. This of course does not preclude the possibility
~of unofficial discussions with representat&Ves of soc1ety, with acquaintarices
. of the'defendant. and with his relatives and other 1nd1v1duals who might have ’
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knowledge of smgnmflcan+ circumstances characterlzlng his personallty. But
information obtained in thlS manner is not admissible, and 1t can serve only

‘as leads in searching for ‘and collectlve ev1dence.1

Besides information from other individuals, communication with the defendant
by the examining magistrate in the course of inquiry may produce a certalnn
impression on certain qualities of the defendant. In this connection the
following question arises: Does the examining magistrate have the right to
use such observations as grounds for his conclusions on the nature of the
case in his indictment or in another procedural document summarizing the
results of the inquiry? A positive answer to this question would conflict
with the law. The examining magistrate and the court can make conclusions ,
as to presence or absence of,circu&stances,having>a significance to the case
only on the basis of evidence--that is, facts obtained by due process. How-

" ever, this does not mean that observation of the. defendant's behavior does

not have any general significance to research on his personality. On the
contrary it is necessary, and it often makes it pos51ble to establlsh ex-
tremely important data.

Thus in a misappropriation'case the examining magistrate
turnaihls attention to the fact that the accused, A., who
had been chief of a department of workers' supply, was
uneducated.  This information did not correspond to that b
in the case indicating that he had a special education,
which he received not long before the case was cpened.
The examining magistrate decided to check the documents

- pertaining to his education. His inspection showed that
the school certificate A. presented when applying to a
tekhnlkum was false.

It follows from this that as with information obtained from sources other

- than legal proceedings, the personal observations of an examining magistrate,
‘which are not.a substltute for evidence, help to determine the dlrectlon of

inquiry.

' The demand for attaining truth in a case is ihcémpatible with the use of

information on the defendant's personality that is general, nonspecific
and, therefore, unable to be checked out. Therefore general information
containing assertions that the defendant is "irresponsible,” "uncorrectable"
or, on the other hand, "morally strong," "has authorlty " and so on phould
be recognized as inadequate. ~Such Judgments acgquire 51gn1ficance only: to
the extent that they derive from specific facts concernlng the behavior of

‘thig person. :To an equal deégree; not every act by the defendant can be

interpreted ag one characterizing his personality. Only those acts Whlch
reflect relatively stable behavior of the defendant should be usef to des~
cribe the personallty. ' , : v ‘U‘ :

A partlcular set of 1nformat10n on the defendantis personalmty must be

clarified in each case. However, this information is variable in its
significance to legal proceedlngs and can be d1v1ded into two baslc groupst
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The first includes data on the defendant's personality included within the
object of prodf in the case, mandatory clarification of which is foreseen

by the law of criminal action (Article 68, RSFSR UPK). . Data on the
defendant's personality, which characterize the subject as an element of a
crime (age, responsibility) and identify him (last name, first name,

~middle name, sex, and other demographic data), as well as data having signi-
ficance as aggravating and mitigating circumstances, and circumstances
promoting commission of the crime, are included in this group. The second
group includes data on the defendant's personality existing as facts of
evidence~—that is, facts of an auxiliary nature serving as a resource by

“which to establish the circumstances contained within the object of proof.?
These data reflect traits and properties of the defendant 's personality
usually having significance as indirect evidence.

It stands to reason that this division is arbitrary inasmuch as the same
‘data may pertain to both the first and the second group, and sometimes
simultaneously te both. For éxample information on the defendant's occupa~
tion and nature of pursuits is usually included within the object of proof
in the case; at the same time it can sometimes play the role of indirect
evidénce in ceses pertaining to crimes requiring certain occupational skills.
‘However, thi. should not serve as grounds for confusing information on the
defendant's personality contained within the object of proof and remaining
outside it. Correct resoluition of the question of placing certain information
on the defendant's personality into the fixst or second group would insure
completeness of the evidence of the case and its objective evaluation.
Meanwhile, failure to consider such a division may distort definitions, as

a result of which circumstances that must be proven would be interpreted

as evidence, and this in turn may lead to erroneous conclusions in resolving
the question of quilt.

The significance of information on the defendant's personality as evidence,
when it plays the role of indirect evidence of guilt or innocence of the

given person, is the most complex question. Therefore we will examine it
in greater detail. ‘ ‘

The significance, as evidence, of certain informatilon characterizing the
defendant's personality depends chiefly on the specific circumstances of

the case being investigated. For example, information on the defendant's
attitude toward his service obligations may be significant as evidence,

if eriminal proceedlngs are instituted against the individual for negligence
or malfeasance. The same may be true for information on his behavior within
the family if criminal proceedings are instituted against him for murdering
his wife or avoiding payment of alimony. ‘

,'As(ih_s. Strogovich rightfully notes, "when an official is accused of negli-
gence in his obligations, the attitude of the accused toward his service
~ obligations prior to the event which served as the grounds for instituting
‘erm=mes=ecYiminal proceedings has very great significance; in this case, the defendant's
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former service may shed light on the defendant's action that serves as the
object of the given case: Is a truly negligent attitude toward service
obligations obvious in the defendant, or isg thls a chance error, a sclmtary
case of delusion, an unintentional failure?" 3 :

The significance, as evidence, of informaticn on attitude toward service
obligations displayed by an individual against whom criminal proceedings ,
are instituted for malfeagance has been noted several times by the Colleglum
for Criminal Cases of the USSR Supreme Court.t '

But if the accused is subjected to criminal proceedings for, as an examg&eg
robbery or moonshining, then information on his attitude toward service
obligations or on his behavior within the family would not have, in this
case, significance as evidence in relation to the crime. However, it would
characterize the defendant and, congequently, it would have significance

as circumstances affecting the degree and nature of his responsibility,

and therefore it should be contained within the object of proof in the case.

The sxgnlflcance of information characterizing the defendant's personallty
as evidence in a case has been noted in a number of decisions of the Colleglum
for Criminal Cases of the USSR Supreme Court

The opinion has already been suggested in legal literature that-information
reflecting traits and properties of the defendant's personality nct only

hag significance to prescription of the punishment. It c¢an also play the

role of indirect evidence of the guilt or innocence of this person. M. M.
Grodzinskiy had written that when analyzing the question of a person's guilt
the examining magistrate must study the defendant's personality, "inasmuch

as this would be required for revealing the personal properties and traits

of character that may be in correspondence or in conflict with the given

act and, in particular, with his motive, and which would strengthen or weaken
the evidence gathered in the case against the given person," and that "analysis
of the defendant's personality may also be found to be necessary and useful
when the court must resolve the basic guestion as to whether the given

person committed the act or the latter had not been involved in the crime:
serving as the abject of court examination. ué

Ya. 0.‘Motov1lovker‘also shares this point of view. His opinidén is that
in a case of fraud involving falsification of records, information having
‘significance as evidence would include the fact that the defendant had used
the same method to falsify recoxds earlier, since "there is a hypothetlcal,
objective relationship between use of a ‘¢competently falsified record in
- this case and the circumstance that the defendant has vertain skills and
experience in falsifying records for criminal purposes. - Ignoring this-
clrcumstance, in our oplnion, would not promote establishment of truth ln
‘the case."’

.
It appears that thls point of view is correct.8 In fact, in a crlmmnal S
"case 1nvolv1ng counterfeltlng, establ;shment of the fact that the defendant,. :

[}

29



“had made use of similar procedures earlier to manufacture counterfeit money

&

does have certain significance as evidence even though it does not prove that
precisely this person had committed the crime being investigated. In particu-
lar, establishment of "this fact would refute the defendant's testlmony that
he does not know how to produce counterfeit money.

Thus, as is true with presence of special knowledge, capacities, or gkills

used earlier for criminal purposes, the physical, mental, moral, and ethical -
qualitieg of the defendant as well as traits of hisg character may have

significance ag evidence in the evaluation of the entire sum of evidence

" gathered in the case.’

' Thus some information on the physical properties of the defendant (for ex-

ample in a crime requiring considerablie physical strength) and on his health
(for example in a case involving infection with venereal disease) may be

used as evidence in the objective aspect of a crime.

Irformation on a defendant's work‘skillsfand occupation (in particular, welding
. s8kills in a safe~cracking case, knowledge of anatomy in a murder case involving

dismemberment of the corpse) has considerable significance to the question as
to whether or rot the defendant could have committed an act that may incrimin-

‘ate him.

Unique features of the defendant's character may also be of no less significance.

External characteristics may sometimes have significance to the question as
to whether or not the 1nd1v1dual accused is the one who had committed the
crime.;

Information on the criminal matéhing distinctive characteristics of the
‘accused, particulary the finger prints, which would be evidence of that

person's presence in the place in which they were detected, can be used as
indirect accusatory evidence. Identification of the individual on the bkasis
of typical outward characteristics can also serve as indirect evidence.

The outward characteristics of the criminal may be reflected in the clues
and objects discovered at the place of the crime. Marks made by the hands,
legs, and teeth, as well as hair, clothing, and cigarette butts revealed
during an inspection are valuable sources of information on the personal.

features of the criminal.  In some cases the agreement or disagreement of

such information with information on the defendant's personality may lead
to “‘conviction, while in other cases it may lead to exoneration. : : é

However, we must not forget that the significance of such information to
revealing a crime is considered not only by investigators and the court

but also by the c¢riminals themselves. Therefore to disorient the investiga-
tOr they sometimes intentionally wear shoes of the wrong size or leave ob-
]5ects“belonging to other people at the place of the incident, and so on.

. But such traps would not hinder establishment of the truth if information on
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the criminal's personality having 51gnlflcance as 1nd1rect eV1dence is-
subjected, together with other materials of the case,; to thorough 1nspaction
and careful, critical evaluation during the inquiry and the court examination,

Thus information on the defendant's personality may play the role of indirect
evidence {(both that which condemns and that which exonerates) used in re~
solving the issue as to the person's participation or nonparticipation in

the crime under 1nvestlgatlon, hlS gullt or innocence, -and the’ goals and
motives of his adctions.

However, not all information on the defendant's personality c¢an have signi~
ficance as indirect evidence of his guilt. In particular, it would be wrong
to use the defendant's past record of convictions as evidence of his guilt
in the crime being investigated, since presence of a c¢riminal record in the
past acquires significance only after the person's guilt in the case under
examination is proven. :

A record of convictions cannot serve as evidence of guilt of the defendant
in & case presently under 1nvest1gat1cn oxr examination.

The USSR Supreme Court Plenum dlsmlssed a case against
Davydov, who was convicted of robbery, rape, and assault,
stating that there were grounds in the case materials for
concluding that agencies of preliminary investigation had
‘not taken steps to reveal and establish the persons who had
committed the crime. Criminal proceedings were instituted
against Davydov in this case due to one-sided, unohjective
assessment of information on Davydov's personality, from .
which we can see that he had been subjected to- criminal .
-action ln the past and was convmcted for gangsterlsm 10

However, although the fact of former convictions cannot serve as evidence

of the defendant's guilt in the case undergoing investigation or examinaticn,
this should not preclude investigation of the informatmon 1n the case 1n
~whic¢h the accused had been convicted earller. :

A distinction should be seen between information indicating a former con-
- viction-—that is, a verdict of guilty for the part¢cu1ar person, and ev;denre
that served as the grounds for such a vexdict. Facts, including information
‘on the defendant's personality, contained in a caése in which the defendant
had been convicted earlier, retain their smgnlflcance as evidence after the
sentence is passed. They can be used as evidence once againAwhen the 1nd1v~
- idual is subjected to cxriminal action a bﬁconﬁ,tlme. o

According to the intexpretation of Artlcle 88 of the RsFSR UPK, & verdlct of
gullt oxr 1nnocence in another case can serve as a document in the materials
of a.case presently under 1nvestlgatlon. The significance, as ev denceonf
such a verdict as a document is not restricted to certlflcatlonAof the fact -
of former conviction. It contains information on the: defendantks peracaality,

()
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a description of. the criminal act indicating the place, time, and method -
of itg commission, the nature of guilt, and the motives and consequences

of theﬂcrlme, and other information that had been checked out in its time. ﬂ :

Becausk! facts that may have signiflcance to a new case arv presented in it, A

c¢iting the sources, the verdict satisfies the demands impjsed upon derived \>

evidence. i g

“In thls case we should emphasmfe that, in the first place, it is not the ; ,ﬁgkf{
J

conclusions of the court on a former case but rather the facts upon which 1
these conclusions were based that have significance as evidence in the case

-~ under examination in regard to the defendant'’s guilt or innocence; secondiy,

these facts must be subjected to the same thorough testing as all other
evidence. Since a verdict used’as a document in another case is secondary
evidence, then the initial source--that is, the materials of the case in
which it was made, can be used to check the data it contains. As a rule a
case that has been investigated and examined in a gqualified manner contains
complete information on the defendant's personality, on his capabilities,
habits; and ties, and so on. Therefore if we know that the defendant had
been subjected to criminal action in another case, the latter deserves
serious attention on the part of the examining magistrate and the court.

Discussing ti.. possiblity for using information on the defendant's person-
ality as indirect evidénce, we should recall that no item of such informa-

tion taken separately can serve as grounds for concluding on the guilt ox
innocence of :the defiendant. For such a conclusion, indirect evidence per-
taining to the defendant's personality must be evaluated in its entirety

and in combinatio:n with all- other evidence gathered in the case. Presence

of only information on the suspect's personality describing his negative

side cannot be used as evidence of his guilt. As M. M. Grodzinskiy right-
fully noted, "particular items of information on the defendant's personality
cannot serve as independent evidence in the case because just the presence

of known tendencies, habits, and features in the defendant cannot be used

as grounds for a definite conclusion as to whether this person had or had o
not committed the given act:; moreover, such information does not even afford
a possibility for structuring a hypothes;s on this issue of any logic
whatsoever. nll

Use of indirect evidence xequires meticulous work, knowledge, and experience

on the part of the examining magistrate and the court. They must know how

to determine whether or not certain circumstances, including those charac~

terizing the defendant's personality, can or cannot play the role of evidence

under the given specific conditions. In particular, the most important ,
criterion in evaluating the significance, as evidence, of a particular v
circumstance characterizing the defendant's personality must be the motive

for the crime, We usually cannot interpret these circumstances as evidence ‘
if the motive is not clarified. We know that "not knowing the motive, we .
cannot understand why a person seeks one goal rather than anothéer and, con-
sequently, we cannot understand the true meaning of his actions,"12 :

!

J.
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This is why, "ié}presence of a certain motive and its incorrespondence with
the personal properties of the defendant are established, then this circum-
stance would serve as one of the arguments indicating that the defendant
had not committed the crime; but when the reverse relationship holds the
court would possess exﬁkemely important evidence as to the guilt of the
given individual."13

In turn, as we had already noted, data on the personality have important
gignificance to clarifying the motives behind a crimeé. In particular, this
is stated directly in Decree No 4, 4 June 1960, of the USSR Supreme Court
Plenum "On Court Practice in Cases of Premeditated Murder." - "All of these
data must be revealed," the decree states, "not only o determine the degree
of the defendant's social danger and to prescribe the punishment, but also
because they may have significance in a number of cases to revealing the
circumstances of the crime and, in particulaxr, the motives behlnd its tom~
mission."? ‘

The main point is that when evaluating the significance, as evidence, of
certain items of information characterizing the defendant's personality,
investigators and workers of the procuracy and the court must evdluate the
available evidence on the basis of their gwn internal convigtions, grounded
on a multifaceted, complete; and objective examination of all .circumstances
-of the case in their entirety, guiding themselves by'law and socialist jus~
tice.

§2. The Significance of the Defendant's Behavior as vadencel5

In addition to the data on the defendant's personality examined here, so-
called " behavioral evidence" has great significance as evidence. Such
indirect evidence is unique, in particular, in that it is produced by the
defendant himself, who exposes himself through his own behavior. But its
uniqueness is not restricted just to this alone. While evidence pertaining
to the defendant's pérsonality is in a sense static in nature (for example
the properties, knowledge, and habits of the defendant at the moment the
crime was committed), behavioral evidence yeflects the defendant's person-~
ality in its dynamics-~in his actions and statements. While data character-
izing the defendant's personality exist independently of the crime incrimin-—
ating him, behavior® eVldEQCEtSS:SS?Q,n the contrary, closely associated with

the crime. Moreover oply 7 that behaviot~of the defendant which is associated

with the crime has‘ﬁiéhlflcance as evidence. But if an association cannot

be established between the defendant's behavior and the crime under investi~ ’

gation, then such behavior cannot serve as evidence. This is precisely
why manifestations of the defendant's physical or moral state cannot be used
as evidence. Reactions of the defendant to paxplcular court pruceedings

may vary. For example a defendant may speak without pauses as if he were .
reciting a text by heart, or he may search for his words; he may remain -

indifferent, or he may become embarrassed; he may. Become embarrassed or ip- ,
dlgnant, he may pale oxr redden; he may cry or lauch, and so on. Such reaqtldns 4
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by the defendant depend basmcally upon his character or temperament, the
state‘Sf his nervous system, and so on. It is practically impossible to

Aestabllsh the cause behind 'a particular psychophysiological reaction by the

defendant dnd its association with his guilt or innocence. Therefdre these
reaCtions by‘the defendant are not treated as having signif*cance as evidence

<

Nor can a defendé\ 's 511ence (his refusal to answer cdexrtain questions ox
to give any testlmony at all) serve as evidencé. This silence may be moti-
vated, in the first place, by personal considerations of the defendant not
assoc1atedIW1th committing a crime, for example a -reluctance to betray the
‘true criminal; secondly,. and what is most important, giving testimony is

- the right of a defendant and not an obligation. It stands to reason that

reluctance of a defendant to exercise his right is not evidence of his guilt.

‘Howewer, this does not mean that the examining magistrate‘and court should

remain indifferent to the way the defendant reacts to questions. Confusion,
avoidance of .a direct response, sudden embarrassment, and reactions similar
‘to these should be interpreted as unique indicators of the circumstances’
that should be checked out. Thus while subh manifestations of the defen-
dant's behav’ r do not have significance as evidence, they do have crimino-

- logical significance,ysometimes being the grounds for structuring an approp-

riate hypothesis.

‘@

'J~Only the following forms of the defendant's'(suspect's) behavior are recog~
"nized as evidence, irrespective of whether they are manifested after or prior-
-to the crime: : :

1) iBehavior associated with avoidance cif impending punishment;

2) display of an awareness that would condemn the defendant--that is, aware-
ness of events and the nature or circumstances of the crime whlch could be

- known. only to persons gullty of the crime;

3) other forms of behavmor 1nd1rectly indicating the defendant's recognltlon

.0f higoown gullt.

The first group of behavioral evidence, which is: the largest, includes all
forms of behav;or manlfested by the crlmlnal to av01d respon51b111t1es for '
the act, .~

8 g "

ThlS_" ‘afensive reaction" is manifested clearest of all by a criminal after
he lea®ns that agencies of preliminary inguiry suspect his participation in

" the crime. But even before this he sometlmes trles to conceal the act from

surroundlng 1nd1v1duals..

' Trylng to avoid respon51b111ty the criminal often does things which an

_innocent person would not do (for example he may destroy his clothing or

simulate mental illness). In an attempt to find a llkely explanatlon for



the«consequences of the crime he often devises one version after another,
failing to note that they contradlct one another.

Because‘lt is unnatural for an ;nnocent person, such behavior raises sus—‘
picions among surrounding individuals, including the examining magistrate.

But if it is subsequently revealed that such behavior could not have been
elicited by neutral causes, it acquires SLgnlflcance as evidence, transformlng
into behavioral ev1dence. :

Behavioral evidence of the flrst group includes the following-types: Dlrect o Q};
avoidance of investigation by the defendant, false testimony, falszf;catlon DR
of evidence (including staging), and’ concealment and destrucﬁlon of clues

of the crime and other evidence. However, if thesé actions are part of the
crime being 1nvestlgated and are themselves subject to proof, then they i

cannot be interpreted as behavioral evidence (for . example lying ‘in a perjury ¢
case, gvoldance of prosecution in a case of ‘escape from the place of pre-

trial imprisonment). , , o

Direct avoldance of investigation by the defendant can he expressed through
concealed change in place of residence, living and hldlng with false docu~
ments, simulating mental illness, and so on. Practice shows that such be~ )
havior by the defendant usually testifies to his participation in the cr;me.‘

Naturally, only true avoidance of investigation can be behavioral-evidence;
for example the defendant's failure to appear for interrogation cannot be o
interpreted as indirect evidence of his quilt. The cause of such behavior
may not be associated with commission of a crime, and therefore we must o
always flrst clarlfy why the defendant falled to appear for 1nterrogatlan"’

Ameng methods of concealing the truth, we usually encountervfalse testlmgny
by the defendant, or his falsehood in private letters, discussions, and so on. =
The defendant often advances a false ver51on, and sometlmes not just one but
several mutually exelusmve versions in succe531on, as. one wversion 15 reﬁhted

by the examining magmstrate he suggests another.;a S SR T

i

HoweVef,'lying<bY'the defend; nt is hardly always ev1dence of hls gullt.. ey
 Circumstances not associated with participation of the defendant in the z
crime may be the <ause of. lying. ' Therefore lying by the defendant can be
interpreted as behavioral ‘evidence only after an 1nvest1gatlon excludes

all neutral causes, and a desire of the defendant tovmislead the examlning
magistrate and conceal his participation in the crime under”® 1nvestigatlon

- remains as the sole cause. ‘Moxeover, not. eVery falsehood has elgnlflcance

-as evidence. For. example it is entirely obvious that false denial of . gullt

by the defendant is not evidence condemning him, even: though it is engendered

by a desire to avnld punlshment, In this case it doés not matter whether
he falsely denxes commission of the crime as a whole ox some partlcular,’
, element of the crlme, for example the intent.

2
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~Only the deﬁendant s false denial of ev1dence condemning him or false alibis
can have significance as evidence. As with all indirect evidence, these facts

‘of lying by the defendant become evidence when a causal relationship can be

hypothesized between such evidence and the defendant's guilt. For example

if the defendant falsely asserts in a murder case that he had normal relation-

sh;ps with the victim, and if the examining maglstrate establishes that they
hated each other, then the defendant s part1c19atlon in the crime could have
been the cause for'such testlmony.. ~

In‘such cases we unavoidably encounter the question: What is the reason for
falsehood? After all, if the defendant is innocent then it would appear that

' “he would ‘have no need to lie, denying entirely harmless facts and thus hind-

ering the inguiry. This produces the logical hypothesis that the most prob-

"able cause of the defendant's lying is his desire to avoid responsibility

- for the commissioned crime. This conclusion is also confirmed by the fol-

~lowing considerations. In the Soviet criminal process, defendants do not

bear criminal responsibility for false witness. On one hand the law encour-
ages-the defendant to give true testimony, interpreting open-hearted repen-
tence as a mitigating 01rcumstance and, on the other hand, it 1nterprets the

‘rmost malicious form of a defendant s lying--accusation of an innocent person--

as an aggravating circumstance. Court practice interprets per51stent lying

. by the defenc.nt in the same way.

The law of criminal action also imposes sanctions for a defendant's attempt
at'hindering establishment of the truth in the course of inquiry: Article
89 of the RSFSR UPK interprets such behavior by'the defendant as grounds

" for imposing suppre551on measures on him, But, as we know, the defendant's

falsehood lies at the basis of such attempts?7 Therefore when the defendant
xnow1ngly lies, the probabllty- that such lying is ellclted bY‘hlS partici=

: patlon in the crime 1s usually rather hlgh

Falsification of ev1dence, the most widespread practlces belng false testi-
mony by w1tnesses, especially false alibis by the defendant, and fabrication
of false documents, is the gravest behavioral evidence. -aAn example of falsi=-
‘fication of documents may be notes from the victim prior to hls death wrltten
by the murderer to establlsh an apparent SUlclde.,

"fBut while the writing of false documents enters into the objectlve side of

the crlme belng investigated, it is not. beliavioral evidence. For example.
‘the writing of ficticious orders for removal of valuables being stolen is.

d“,a necessary’elenent of the method of the mlsapproprlatlon and, ' therefore,
- cannot be 1nterpreted as behav;oral ev1dence. : «

e Sometimes crimlnals try to. use dev1sed evmdence to turn the suspicion of
~investigatory agencies to an innocent person. For example when committing

1murder, robbery; theft, and other crimes requiring that an individual be
‘present at the place of the crime, crlmlnals may leave the documents and

1property of others there.e

e A
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Often the criminal creates an entire complex of devised evidence with the
intention of staging the entire crime. The purpose of such staging is either -
to confirm a fdlse vergion suggested by the criminal or to lead the examlnlng
magistrate himself to a false conclusion of advantage to the criminal. '
Criminals closely associated with the object of transgre551on resort to -
staging. Fearing that they may be suspected of the crime they try to dlrect '
the 1nqu1ry along a false path.

L/ // -
The flrst group of behaV1oral evidence also includes the ﬂefendant's aestruc~v
‘tion or concealment of clues of the crime and objects having significance .
as material evidence, for example removing blocd spots from clothing or burnlng
objects on which they remain, and destroylng traces made by footWear and
vehicles or compromi51ng documents.

The more valuable the destroyed object and the less probable the caUses =
of its destruction other than a desird to conceal clues of a commissioned ,
crime may be, the more significance destruction of evidence has as behavioral
evidence. Discovery of property held by the defendant, ‘associated with the SR
crime and concealed in unusual places (for example in the ground, 1n hay) i
also serves as evidence of the defendant's guilt. * L [

The 51gn1flcance of awareness of the crime as evxdence 1s\grounded on the
fact that most crimes are commissioned without witnesses, and therefore only
the criminal can usually know of the crime's details (with the excegtlon of
the vie¢tim if he had been present and remalned allve).

Manlfestatlon of an awareness of guilt may'be conscious (when the defendant
confesses his guilt) oryuncen501ous {when he denies his gu;lt), k

Unconscious manifestation of awareness is of especially great interest. 'In
“this .case the defendant, who does not want to reveal himself and who does

not recognize the 51gn1flcance of his behavior, talks about circumstances

of the crime, of which he ‘would not have been aware had he not been a partici-
pant. A person who lies often forgets that he wants to conceal some. particu~
lar civrcumstance and accidentally mentions it or a fact associated with it..
This is understandable. There are two events in hisg memory at the same time-- -
the one, that actually oceurred, which he wants to conceal, and the imaginary
one, which he intende to discuss. Thus he must in a sense banish that which
‘had ogcurred (and which lS therefore remembered well) . from his memory, and
remembet that which had not occurred and Whlch the Lnd1v1dua1 made up.v Thus,
Citis easy for him to make a sllp. : S e

: 'Often a crxmlnal denonstrates his awareneSS of the crlme by actxons rather

than words. For example a husband who had murdered his wife, concealed her -

body, and asserted that he did not know why sheldlsappeared, may begln to

. sell her'preperty or- marry another’ woman. - The murderer‘per orms these
~actions calmly,. because he knows that his wife will not return, but he

" fails to realize that surrounding 1nd1v1duals may -conclude properly from
his behavior that he knows the true cause of h;eﬁw;feﬂe_ﬁ;sappearance-—her
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death.  If this could not have been known to anyone other than the criminal,
then it would follow from the husband's awareness that he was obviously a
party to the concealed death of his wife.

Sometimes criminals show their awareness‘thrcugh inaction, manifesting crim-

. inal dintent prior to commission of the crime.

A typical example of such inaction is the behavior of some women in infanti-

cide cases in the period prior to birth of the child. If the future mother
decides to simulate birth of a dead child she will fail to go to an obstetric

“hospital at the time of labor and will not call for a physician or midwife.

But if the future mother decides to"conceal.birth altogether she would not

- even seek gynecological advice or apply for pregnancy leave. Such behavior

~indicates the woman's desire to conceal her pregnancy and birth of the child.

But if the child disappears after birth, murder may be a cause of its dis-

-appearance. The woman would know beforehand that the child will disappear,

but she naturally could not have predicted that it would be stillborn, and
therefore the conclusion that the defendant had arrived at the idea of mur-
derlng the child 1mmed1ately after its blrth beforehand is logical and common
in such situatlons. ,

Cons01ous display of awareness is observed when an exposed defendant confesses

“hig guilt and tlierefore does not conceal that he knows what happened. Such

information is obtained from the defendant by interrogation, by presenting

victims or material evidence to him for identification, by performing in-
vestigatory experirents, by digging up objects from a place he designates,

- and usually by checking his statements at the scene of the crime.

‘On rare occasion we encounter behavioral evidence taking the form of the

defendant's display of his unawareness of the facts. His awareness of cir-

. cumstances which, were he innocent, would have been known to him, may turn

out to be very persuasive evidence. This is precisely the basis for the
widespread procedure of checking the explanations of persons suspected of

“theft, Suspectlng that a suitcase (rucksack, purse, and so on) in the sus-

pect's possessmon wasg stolen by him, he is asked to llst and describe the

B objects 1n it. The thief is unable to do so.

Sometimes a defendant‘s assertiOn that a certain object belongs-to him can
- be refuted by the fact that he does not know the characteristics, propertles,

[

and details of the given object.

. often he ig’ unable to recognize an object that he suggests is well known to

him. R

In her testimony, defendant Terletskaya often cited witnesses
‘Gorev and Zhaboyedov, with whom she said she was acquainted.
‘When the examining maglstrate found Gorev and showed him to
 Terletskaya, she.declared that this was Zzhaboyedov, who had
v1smted her together with Gorev, whom she also knew. But
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when Zhaboyedov was presented to her 1n a llne~up with other
‘men she declared that she had never seen any of them before.18

- Acts and statements by a defendant 1nd1rectly 1nd1cat1ng hls awareness oﬁ
his gullc can vary in nature.

Learning that the procurator's office called in one of the
-participants of a misappropriation for questioning, store
manager B. sent him a letter asklng him not to "give him -
away"; leaving for the inquiry, B. left a note for his wife,
informing her that he may possibly not return home because
he will probably be arrested.

This category also includes display of heightened‘intereSt by some particular -
person in the inquiry or in public opinion on the case, which allegedly'has
no relatlonshlp to him whatsoever.

Often, a criminal in hldlng who is not yet suspected by the'lnvestlgatory
agencies asks often and persistently about news on the crime in his letters
to relatlves. Sometimes he even underscores such sentences.‘ ~

A criminal often tries to learn for hlmself how the inquiry is goxng and,
chiefly, who is suspected of the crime he committed, sometlmes even spylng
on the 1nvest1gator.

. It stands to reason that the significance of such behavior as evidence is
not always equal: Frequently such behavior may be ellclted by extreme cur—
iosity or the erroneous apprehensions of an innocent person. Therefore this
category of behavioral ev;dence has less sighificance. than the first two.

As with other 1nd1rect eV1dence, the 51gn1flcance of behavmoral evidence to
the proceedings depends on the extent to which a relationship can.be estab~ -
- 1ished between the given facts and the defendant's guili: M. S. Strogov;ch“
states that behavioral evidence "may be a product, in some cases, of pre-
cisely the fact of commission of the crime by the defendant, while in-other
cages it may not be associated with the crime."1® Thus as with any item
of indirect ev1dence taken alone, several explanations can be posslble for
each item of behavioral evidence, permitting "only .a hypothesms as to lts ,
causal relatlonshlp to the crime under 1nvest1gatlon."2° : '

As an example erroneous apprehenslons of an lnnocent person and hisg 1mproper
- selection of the means of defense may‘be neutral causes of some behav1oralg ;
evidence. As with all 1ndlrect ev1dence, behavioral evidence becomes more
~‘persuasive as it betomes more difficult to explaln it by the causes above.f
For example a defendant's lying may be: explained relatively often by a
neutral cause, -staging hardly ever permits guch. an explanationg while. des~
truction of . a corpse practically excludes it. Therefore we cannot agree :
w1th Statements’ encountered in ‘the 1iterature that behavloral evidence is. L
only of secondary importance and can’ ‘be used only in comblnatlon with other L
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forms of indirect evidence, inasmuch as every item of behavioral evidence
can be explained by neutral causes. But, as we know, this is typical of
every item of indirect evidence taken alone. And while we cannot, of course,
make a conclusion as to the defendant's guilt on the basis of an individual
item of behavioral evidence (as is the case with any other item of indirect
evidence), the totality of various items of behavioral evidence may lead to
this conclusion, which may be no less persuasive than one made on the basis
of the totality of other facts. It stands to reason that this conclusion
can be reached only on the condition that the investigator complies with
the requirement of the law of criminal action that the evidence by checked
out carefully, thoroughly, and objectively.

As is the case with other facts treated 2s evidence, behavior can be used
as evidence only in the event that, first of all, it falls within the
definition of evidence in a criminal case and, secondly, it is evaluated
objectively-~that is, in full compllance with the requirements of the law
of crlmlnal action.
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CHAPTER III

METHODS OF'RESEARCH ON THE DE}ENDANT'S PERSONALITY
DURING THE PRELIMINARY INQUIRY

§1. 'Organization of Research on the Defendant's Personality

The work of collecting information describing the defendant's personality .
must be conducted basically during the preliminary inquiry, since during its
examination tF court does not always have the possibility for eliminating
omissions made by the examining magistrate and is forced to postpone hearing
of the case unt’l supplementary data are obtained on the personality of the
accused, or to return the case for further investigation. :

N,
,

Being‘part‘of the work of an examining magistrate on a specific case, research -

“'on the defendant's personality must be conducted on the basis of a plan.

Only in this way would it be purposeful in nature and insure the fullest
collection of information on the defendant's perscnality with a minimum of
the examining magistrate's time and effort. This is why the plan written
for investigating a case must mandatorily foresee clarification of informa-
tion on the defendant's personality. Thus while investigating other circum-
stances of the case the éxamining magistrate would be collecting information
on the defendant's personality. For example, interrogating a witness on

~circumgtances of the event being investigated, he may also clarify questions

pertaining to the defendant's personality.

Presence of such questions in the plan of investigation would guarantee their
prompt and, from the standpoint of continuity, more correct clarification,
and it would eliminate the need for repeated interrogation of witnesses,

‘Qencountered in practice, conducted with the purpose of £illing  the gaps of
the flrst Anterrogation.

"As we had,already noted the cése materials can include only that data on the
‘defendant's personality which were obtained by due process. In particular,

valuable data could be obtained by questioning the defendant hlmself about

his life. e

[

In thls connection we should note that for an‘entirely incomprehensible

reason some examining magistrates do not devote adequate attention to clarifying

42



R

the biography of the suspect, and then the defendant, beiflg interrogated.
After filling the questionnaire portion of the interrogation recoxrd, they
immediately go on to the circumstances of the crime being investigated and
fail to make use of the possibility for obtaining important personallty
information from the suspect and the defendant himself. This is why it

‘would be suitable to begin the first interrogation of an individual sus-

pected of a crime with thorough clarification of his biography. This would
permit the examining magistrate not only to obtain detailed data on the
defendant's personality, but it would also help to establish appropriate
contact between the examining magistrate ‘and the individual being questioned.
Moreover, having information describing the personality of the individual
being. questioned, particularly that pertalnlng to his education and his
past, the examining magistrate would find it ea31er to determine the tactics
for interrogating the given person. ' ) : -

Information ¢an also be obtained on the defendant'S‘persoﬁality.by questi0n¥

ing his relatives, family members, neighbors, acquaintances, and fellow

workers. However, all testimony must be checked out carefully and conflrmed
by other objective evidence. » o

The public may be of great assistance to the examlnlng maglstrate 1n collec~
ting data on the defendant's personality. Presenting information dn the
crime to meetings of laborers, he could appeal to those present with a
request to thoroughly describe the défendant--his way of life, his behavior:
at work and at home, his attitude toward his service obligations, his social
work, and so on. The minutes of the meetindg, as well as statements of the
examining magistrate's public assistants indicating that theﬁ had completed
their assignment of collecting information on the defendant'l personality,
should be attached to the case. When necessary, moreover, some individuals
at the meetings who presented important information concerning the defendant's
personality can be questioned as witnesses. This woul&‘permlt’the examining
magistrate to clarify all circumstances characterlzing the defendant known

to these 1nd1v1duals moxe thoroughly. R y

Valuable data on the conditions and way of life of the defendant, his ties,
his personal qualltles, and his traits of character can be gleaned from dogu~
ments revealed 1n hig possession during a search (for example, a list of
names, a diary) :

Dlecussing the organization behind research on the defendant‘s personality ‘

" during the preliminary inquiry, we must not fail to dwell on the practical

forms this regearch takes, all the more so because there are certain dif-
ficulties involved. ~ : : :

In our opinion the best way to solve this problem would be to intrcduce :
into investigatory practice a special, so~called investlgatory questionnaire,;“
which has been used in recent years by investigatory agencles of a number of:
republics and oblasts. The questions contained within the questignnalre

- insure collection of information required fqr;deep, thoxough.analysls of ,Lf
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the defendant's personality, and for establishing the causes of the crime

and the conditions promoting its commission. It would be best to f£ill in

this questlonnalre during investigation of the most dangerous crimes, separate
questionnaires being recommended for each accused person.

The investigatory questlonnalre consists of three parts: Two are filled in

by the examining magistrate investigating the case, and the third is filled

in’bylthe procurator or his deputy maintaining control over examination of
criminal cases in courts, after the case is examined in the court of original
Jurlsdlctlon.

;‘The first’part of the questionnaire contain guestions pertaining to the

crime: A brief description of the crime; the scene, time, method, and wea-
pon of the crime; presence of conspirators, the state of the defendant at
the tlme the crime was committed; the motives of the crlme, information on
the victim, on the loss, and so0 on.

The second part‘contains questions pertaining to the defendant's personality.

In addition to clarifying general biographical data (sex, age, party mem-
" pership, . education, place of employment, position at work, time of

service and, i* the defendant was not employed, ‘the length of his unemploy-
ment and the reason for it, place of residence, family situation), the
questionnaire avso foresees clarifying the material situation and living
conditions of the defendant and his family; the conditions under which the
defendant was raised and lived in the family; a description of surrounding

“individuals; the question as to whether or not legal proceedings had been

instituted against the defendant earlier (when, for what reason, the sen=-

‘tence, .the time of the sentence served, the grounds for release); the ques-

tion as to whether or not measures of social or administrative influence

were uged against the defendant, and if yes, then the sorts of influence

in relation to particular acts, whether or not the defendant confessed, and

. S6.on.

The third part of the questionnaire reflects data characterizing the course

‘and quality of the preliminary inguiry and the results of the case's examin-

ation by the court of original jurisdiction, namely: Who instituted the ‘
proceedings in the case? Was the public encouraged to reveal and lnvestlgate
the orimd, and what way was its participation specially expressed? The

‘clrcumstances whlch, in the examining maglstrate s opinion, promoted com=-

mission of the crime, and the measures taken by the examining magistrate

to eliminate them; the dates at which the crime was committed and discovered,
the case was opened, and inquiry and court examination were completed; the

punmshmentﬁ the work done by the court to eliminate the circumstances pro~
moting the crime. A statement is made here as to whether or not data in the

;vquestlonnaire on the crime and the criminal's personallty were confxrmed

through court examination of the case.

'~.If the crime was committed by gseveral defendants, then in order to el;minate
- repetition of questions not pertaining to the personality of each. defendant,
n”the regsponses. are written only on ohe questlonnalre.

;§
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In order that the questions contained within the questionnaire would reflect
the specific features of certain types of crimes mast fully, it would be
suitable to use several variants of such questlonnalres, written with a -
congideration for the specific features of each type or of certain groups
of crimes.

Introduction of an investigatory questionnaire into practice would, on cne
hand, promote careful research on the defendant's personality and, on the

other hand, permit us to obtain the raw data requlred for studying and pre~"

venting such cxrimes.

Because the second coplies of guestionnaires fllled out remain with the agencies '
responsible for monitoring the cases, their use to study 1nd1v1dual types of
crimes and categories of criminals would not present difficulties. Basing
ourselves on the goal of analyzing questionnaires filled in during & certain
period of time (a month, guarter, year, or several years), for this purpose
we would need to select those questlonnalres whith pertain to cases concerning
crimes of a certain type {(group) , or crimes commissioned by a certain category
of individuals (for example, questionnaires pertaining to cases concerning ‘
all crimes against the individual committed:by juveniles, or to cases con*
cerning crimes of\proflt.commLSSLOned by reczd1vzsts)

The practice of u31ng 1nvestlgatory questlonnalres to study individual’ types
of crimes and the persons responsible for them has justified itself, as the
experience of a number of procurator's offices has shown. This can be ex-.
plained by the fact that, on one hand, presence of investigatory gquestion-.
naires has made it easier to do this work because the need for requesting
the criminal cases from court archives and studying them is-eliminated and,
on the other hand, the guestionnaires contain® more substantial data, nec-
essary for the research, which are usually not clarified in a case if an
investigatory questionnaire is not filled out during its examination. This
is why introduction of the investigatory questionnaire has been evaluated
favorably by practical workers. :

' Of course filling 1n an 1nvestlgatory questlonnaire means additianal work,

which would have to be done by the procurators and examining magistrates.
However, there can be no doubt that this. labor would pay for itself, since
the reward would be a rise.in quality of not only the prellminary 1nqu1ry
but also court examlnat;on of the case.

Cons;der;ng the practlcal value of the &nVestlgatory quest;onnalre, 1n 1965
it was recognized suitable to fill in a special description certmflcate in
two copies for each underage criminal, one remaining with the procurator' s
office and used to make the approprlate generallzatlons, and the other belnq :

sent together with the criminal case to the court or to the place at which

measures of social influence are to be implemented. In turn, the court adds:
to this description certificate informatioh revealed during examination of

the case and sends it together*WLth.the sentence to the detention unit:for
attachment to the convict's personal file. If punishment does not involve
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imprisonment, then this document is sent to the colléctive at the place of
employment (study) of the convict and, when the court dismisses the case, to

- a commission for juvenile cases.

By £illing in this description certificate we can obtain detailed information
on the personality of an underage offender and on the nature, causes, and
conditions of his offense. Considering the above, there are grounds for
agreeing with A. A. Gertsenzon, who believes it suitable to impart procedural
significance to such a questionnaire, since it makes research on the criminai's
personality binding and would result in thorough analysis of the crime.?

§2, Methods for Collecting Information c«n the Defendant's Personality

: Methods for studying the personality have been developed by other sciences

including psychology and pedagogics. The examining magistrate can use the
following methods to collect information on the defendant's personality:

1) . A method of observation in which the investigator studies manifestations
of the subject's mind by personal perception; this method and the discussion
method are used in interrogation;

2) a biographical method involving collection and generalization of bio-
graphical information. This information, obtained from the autobicgraphy

‘of the subject, his diaries, correspondence, from testimony by individuals

knowing him, and from other sourxces permits us to clarify - the subject's

- life's path and thus trace the development of his traits of character and

the way the past pnedetermined his present mental ,countenance; >

3) a method of generalizing independent characteristics~-that is, general-
izing information on the personality gleaned from different sources indepen-
dent of one another (from different individuals and collectives, illuminating

' the subject from various aspects and under various conditions--at work, at

home, in communication with relatives, friends, neighilors, and fellow workers).
Information obtained in this fashion and then mutually supplemented, checked,
and corrected, makes pa general descriptien, which permlts the investigator

to correctly understand and evaluate the personallty‘

Positive results can also be attained by application of such methods as study-
ing the domestic sithation, documents describing the personality, and products

-~ made by the hands of the subject. Finally, there is the questionnaire method.

An analysis of investigatory practice would show that failure to use psycho-~
logical methods and ignorance of their proper use would not only have an
effect on the quality of research on the defendant's personality but also

“lead to othar significant omisgions in the investigation, particularly to

the investigation's incompleteness. However, when using these methods we
should remember that research on the defendant's personality conducted during-
lnvestlgation has its own unigque features and is directed aé?attalnlng goals
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differing from the goals of psychology and pedagogics. These unigue features
stem from the special form of personality research and the different legal
statuses of the investigator and the subject, The personality of a defendant
is studied within the bounds of competence of the agency conducting the in-
vestigation.

Having presented some general premises on methods for studying the defendant's
personality, we will now examine specific recommendation§ on collecting in-
formation describing his personality. %
1. In most cases it is not 4ifficult to obtain basic, soiﬁalled demographic
data on the defendant. Usually the defendant himself furnighes his last name,
first name, middle name, age, place of birth, place of permanent residence,
nationality, and native tongue. The examining magistrate,chﬁpks the informa-
tion given to him with personal documents  (passpoxt, laboxr cdrd, and other
personal documents). Either the documents, or their copies, or a record of
their inspection are attached to the case.

Sometimes it is very important to establish the defendant's age precisely.
Therefore if documents attesting to.the age of the given indivi&gal'are
absent or doubt arises ag to the information they contain, steps must be
taken to egtablish the true age. With this purppse a duplicate of the
birth certificate should be demanded fxom the appropriate civil document
registrar. If for some reason it is impossible to establish the defendant's
age on the basis of documents, it is recommended that a forensic medical
expert commission be called to answer the following questions: What is the
age of the given person, or has he reached some particular age?

Cases are often encountered in investigatory practice in which the examining
magistrate is forced to perform meticulous work of significant volume to
establish the defendant's identity. Tryving to conceal their past, some
criminals, chiefly recidivists, change. their true name and use other people's
documents, usually acquired in a criminal manner. Criminals often make
various changes in identity documents, altering their name and year of birth.
Living with false docgmgpts, criminals are forced 1o independently "extend"
their expiration dates7 and to legalize their residence in a particular place,
to enter information on their p&gpe of work and registration using homemnade
stamps. This is why documents s€ized from a defendant must be studied care-
fully, relying on the assistance of criminologists when necessary. In this
case the following is recommended: Inspect the form, the signatures of
officials, the stamp, the photograph, and the owner's signature; gain an
acquaintance with its content and compare it with other documents possessed
by the defendant; compar@sthe photograph on the document with the defendant's
appearance and the owner's signature with the defendant's signature; turn
attention to the presence of the signs of alteration (erasures, exadicatiopd,
additions, alterations of signatures, alterations of stamp impressions, and
50 0n). ‘ ' . ‘ ‘

When the grounds are present, the opinion of a ctiminal'expert can be used
to establish the method used to manufacture the document or its parts and

’ , .
s e

B

9

D



to alter the initial content, the sequence in which. 1t9/parts were filled
ln, and the method used to produce the stamps it bpars.

// .
When necessary, in order t6 check the authentlclty of the defendant's personal
‘documents, inquiries should be directed to the institution that issued them,
with a request to send a photograph of the individual who received the docu-
ment. :

Investigating a case involving robberies in Tashkeni by
two criminals, who stated that their names were Bulavkin
and Manuilov at the time of their arrest, by inspecting
the personal documents of. the arrested individuals the
examining magistrate established that signs indicating
substitution of photographs were present on the passport
and the certificate of release from military duty bearing
Bulavkin's name.

Criminological experts established that the photograph on
Bulavkin's passport was composed of two parts, and that with
the exception of the right lower corner the photograph had
been reglued. The photograph on the certificate of release
froaw military duty was also reglued, and the missing part

~of the impression of the stamp had been subsequently drawn
in.

Lesrning of the expert's conclusion Bulavkin stated that

his real name was Chernov, and that he had purchased the
documents bearing Bulavkin's name from an acquaintance who
had dis&ppeared. However, by checking the. fingerprints and
the identity of Bulavkin~Chernov the examining magistrate
established that he had been convicted earlier for a major
theft as Mikhayl'chenko and had escaped.. Thus it was found
that the defendant'’s real name was Mikhayl'chenko. It was
established through further investigation that the real
Bulavkin had committed two robberies in Tashkent together
with Mikhayl'chenko, sold his documents to the latter, and
traveled to his home in Gomel'skaya Oblast, where he obtained
new documents to replace ones which had been supposedly stolen
_from him.S

The need for carefully checklng the defendant's personal documenhs stems
from the fact that cases haveé occurred in which falsified documents have
been taken to be real as a result of an inattentive attitude toward such
a check, and the criminal managed to avoid prompt exposure.

“If it turas ouﬁ that the defendant had used someoné else's documents, steps

must be taken to establish the true owner. Sometimes yet another crime can
be revealed in this way. .

48

ey



The follow1ng case can Serve as an example demonotratlng the role of aareful ,

analyszs of documents selzed from a suspect,

. Valentin Zakharovich Kanyshk;n, a suspect in a crime, was
detained by police in Armavir Station on the bagis of a
yverbal description given to them by the examining magistrate.
In the lnterrogatlsh he gave his name as Valentin Ivanovich
Volkov. = He had no documents in his possession. The detained
individual was recognized by a number of w1tnesses as Kanyshkln.

On the same day a passport, a mllltary ldentlflcatlon card,
and a certificate of release from,prlson bearing the name of
Valentin Zakharovich Kanyshkin, born in 1929, were found in a
garbage can in Armavir Station. Thé fact that Kanyshkin gave
his name as Volkov alerted the examining magistrate, and he
decided to carefully check his identity.

Examining letters and photographs seized from Kanyshkiw the
examining magistrate discovered that a photograph of some
young person bore the inscription: "As a memento to V. V. Z."
Since this photograph was in Kanyshkin's possession the - :
examining magistrate hypothesized that it had been a gift

to him and that the letters on the back side of the photograph
were his initials-~-that is, “Vblkov, ‘Valentin Zakharovlch."

Another photograph showed a young man in a mllltary uniiform .

of civil war time, resembling Kanyshkin. The name Volkov was.
written on its back. Judging by all of this. nv1dence, thls
was Kanyshkln s father.

The results of the examlnatlon permltted the hYpOthEBlS that
Kanyshkin was Vblkov. :

"Revealing that. Kanyshkln had received letters from Rostov-on-

~Don while working at a lumber mill, the examining maglstrate
traveled to this city and established that Kanyshkln was in
fact Valentin Volkov, not Zakharov;cn.but Ivanov;ch, born
1927. ,

//‘

It turned out that,valentln Ivanov1ch;Vblkov Was conv1cted
~in 1945 for stealing money from a store. In 1947 he was

- once again arrested for theft; however, desxrlng to conceal .
‘his former conviction and represent hlmself as underage,
when arrested he gave his. name as Valentln Zakharov1ch
Kanyshkin, born 1929. The defendant's identity was not
checked, and he was convicted as Kanyshkin. Aafter serving
his sentence Volkov received documents bearlng the ‘name .
Valentln Zakharovich Kanyshk1n.7 v
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“In th& event that,the defendant had ohanged his plaée of residence and work

often or he does not have a permanent place of residence and certain occupa-
tions, and equally so if the examining magistrate has grounds for believing
‘that the defendant had given an assumed name and was using sSomecne else's

. documents, attempting in this way to conceal his criminal record, it would
‘be a good idea to send his fingerprint record to internal affairs agencies

for- conf;rmatlon. Practice shows that this often produces favordble results,

"‘khelplng to expose criminal recidivists.

- If the defendant is going under an assumed name, then a criminological ex-

pert commission having the purpose of identifying the individual by outward

~ characteristics, and a commission of graphologists called to identify the
" individual by his signature can be of great help in establishing his identity.

Thus if the defendant declares that he is not the individual who, judging
by the case materials, had dene certain things at a particular place, it

‘is recommended that the personal file of the given individual be demanded

from his place of work or the corrective labor-institution  in which he
served his sentence. Having such materials, the appropriate expert com--

" missions can establish whether or not the photograph of the defendant is

truly his and whether or not he had written the text of the autdbiography
or. other doer unts ‘in hlS personal flle.

“As an approxlmatlon the follow;ng questions can be posed to these expert

comm:.ssn.ons : i

a) Is the photogreph presented for invest igation truly that of the given
1nd1v1dual , ; ‘

b). are two photographs, presented for 1uvest1gat10n, of the same individual;

(<)} was the text of the document presented for 1nvestlgat10n wrltten by

the glven 1nd1v1dual° :

The flngerprlnt record in the prisoner's personal file should also be used
to identify the 1nd1v1dual.

An 1nvestlgat1ve ingquiry can be sent to the place of the defendant s resi-

. dence or place of birth to establish the defendant's personality, requesting

information from people knowing him and attaching to the order a photograph

- of -the defendant, ‘which could be presented to witnesses for identification.
\:In addition a check should be made on the validity of information furnished

by the defendant on certain facts that should be known to him if he is the
individual he says he is, for example the father's middle name, the mother's
first and middle names; her malden name, presence of brothers and 51sters,

“and thelr names and ages.

Practice shows that fallure to use partlcular methods to check the defend-

~ant's identity would mean incompleteness of the investigatmon of c1rcumstances

important to the case and. reversal of the sentence.8
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Folice can s;gnlflcantly help the examlnlng maglstrate ﬁo establish the
true 1dent1ty of a defendant conceallng hlS name by 1mplement1ng the :
approprlate,operatlonal measures. ,

2. There is no specmal difficulty in obtalnlng 1nformatlon descrlblng
the defendant's 5001al countenanCe. , :

To obtain‘data on educa -ion, party membership, attitude toward military

duty, occupation, the nature of pursuits, place of employment, position
. {» at work, time of serxvice, attitude toward work, participation in the
- ' social life of the collective, and.posse331on of military and other spec-~
ial and honorary titles as well as orxders and medals, in addition to = -
interrogating relatlves, frlends,,felloW'workers, and the defendant him=
self, it is recommended that the examining maglstrate familiarize hlmself '
with the defendant's personal file at the place of employment or study,’
and attentively examine’ documents ptesented by the defendant and seized
from him during a search. In addition to identity documents, such docu~
ments include certificates from the place of employment and resmdence,
educational certlflcates, documents on state awards, documents award1ng°~
particular titles, descrlptlons from ‘the place of work and re51dence,'o
copies of records and decrees concernlng lnstltutlcn of administrative
action, copies of oxders concerning fines and bonuses from the place of
work or study, deClSlonS of a comrades‘ court, and S0 on.

When clarlfylng such information the examlnlng maglstrate must dlsplay
alertness and not restrict himself only to confirming what the defendant
reports. When examining the presented documents it is recommended that -
he turn his attention to the possibility of alteratlons. ‘Moreover he
should compare their content w1th explanatmons aof the defendant and other
- case materlals,v :
If doubts arlse as to the authent1c1ty of the certlflcates, dlplomas,
testimonlals, affidavits, and other similar documents, it is recommended:
that inguiries be made et the institution issuing these documents, and
that the assistance of crimlnoloqlcal experts by galned in revealing ' :
alterations in the documents. o B A i IR RS

To clarlfy the sort of work the defendant had been dolng in tﬁe past thef
examining maglstrate should examine his personal file or identity, cards
issued at the former place of employment, or ‘he should make inquiries at
the institution or organization in which, accordlng to the defendant‘ '
testlmony, he had formerly been employed. i

g

It is recommended that a personal descrlption of the defendant be demanded
: and attached to the case. If the defendant had ohanged his place Of e~ ',
o _ 'ployment ot ‘place of res1dence often: in the last few years, then descrlp—
R ~_tions should be demanded not only from the most recent but also from -
,~prev1eus Qlaces of employment and hou51ng operatlon offlces. A descriptlon




from the most recent plaee of emplOYmehf is ueually one-sided and brief if

the individual had worked there for a short time. In particular, we would

‘have to agree with N. T. Vedernikov, who recommends that the examining mag-

istrate send an extended inquiry together with a list of spetific questions

;. ‘subject to illumination in the description to the management .of the organ-

ization or institution in which the defendant had been employed. He in-
,cludes the follow1ng'questlons-

“l) What is the 1nd1v1dual's occupatlon,and how long has he served in thls
‘occupatlon, » » -

L 2) what is his overall time of service;

) what is hls att;tude toward work, and has he been studylng to upgrade
his quallflca51ons and educatlcn,A :

4)  has he been paid bonuses and has he paid fines, for what reasdn, and
what sort of bonuses and fines;

" 5) 'did he partidipate in the collective’s social life;

;7sj oLher iniurmation having 31gn1flcance to the individual's description

and the opinion of the oryganization writing the description particularly
in reference to his character (honest, dishonest, retlcent, communlcatlve,

= bold, cowardly, principled, unprincipled, and so on).

In asking for the description'the examining magistrate must remind the
appropriate officials of the need for compiling an objective description
“and for discussing it with the public. This is necessary because the

' descriptions are sometimes unobjective. :

We note that descriptions not containing specific information and not pro-

~viding an impression of the defendant's personality are often attached to

a eriminal case. This is usually explained by the fact that individuals

- compiling these descriptions do not know the individuals they are describing.

Therefore in all’Caées‘the examining magistrate must check the extent to
which information contained in the description corresponds to reality;

. only ‘after this should he attach it to the case.

3.‘ Information on the defend&nt -3 living conditions and, in particular,

V‘e,on his family status, the composition of the family, and on his material

. and housing condjtions can be obtained by interrogating the defendant,

members of his fémlly, neighbors, acquaintances, relatives, and workers of
the housing operation office. In addition to this the passport, marriage -
certificate, and the personal file or identity card from the place of em-
ployment should be .inspected. Moreover, the information requlred could be

~requested from the c1v1l status document reglstrar. When necessary the

ES
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examining maglstrate can instruct a public assistant to examine the defend- .
ant's living condltlons, and he can attach the examlner‘s report to the case., ‘

4. The defendant's mental state il established by a,forenSLc»psychlatrlc '
expert commission. Such a commission should be called only when data in-
dicating thatAthe defendant or suspect ig mentally unstable are»present@f

First the illness of the defendant, his former lllnesses, hlS place of treat~ -

ment, and so on must be established by questioning the defendant himgelf and
individuals close to him and, where possible, by’ demandxng the approprlate
aocuments (for example a copy of the~dlsease,hlstory)

The following questlons can be presented for resolution by a forens1c psychl—
atric expert comm1531on~ St

a) Was the defendant stricken with mental 111ness at the moment the crime
was committed and could he have been respon51ble for hls ‘actions and,managed
the.m, L . . E

b) was the defendant temporarily ill (pathological drunkenness, pathological - L

affect, twilight beclouding of the awareness, a reactive state, and so on)
at the moment the crime was committed, and could hF]have been responslble
fva -his abLLUHS or managed them;

¢} is the defendant ‘presently mentally ill, and can he presently be respon~
gible for his actlons or manage them, .

‘:d) does the defenaant¢have mental deficiencies, end/if'SO, what kind, and
for what reason is he unable to perceive, remember, and recall,ﬁacts sxgni-'
ficant to the case-lo‘- : , ’ S

i

e)’ does the 1nformatlon on the defendant s mental lllness recorded in medl-

cal, pensxoner 'S, mllltary, or other documents correspondfto the defendant s s

actual health?

Testimony by the defendant as to presence of illnesses other than mental can
be checked by a fOren51c medical expert commission oxr by means of questioning

- the treating thSlQlan, as well as hy: attachxng excerpts’ from: the dlsease :
‘history, conclusions made by the medival commission of the mxlltary commis~.

sariat or the medical commlsSLOn for determlnation of dlsability,\and so. on,;l,o;e:;

to the cage. N : clL S

5. Informatlon‘descrihlng'the defendant's way of life, circle of acquaih~'
vtances, and behavior can be collected by various: means., Thus ;nformatlon
on the defendant g way of life and ties can be obtalnea by questionmng the R
defendant and individuals knowing him well. ' The: aefendant's home could be"

-gearched to collect such data. In partlcular, if the search reveals ohoto-‘f"h'

t~graphe of individuals who may possibly have a relationshlp to the ‘crime undex

- investigation, the identities of the lndxviduals on the photographs should beh,;fhgk

established by questioning the defendant, his relathes, and acqualntances.

Moreover in order to establlsh the defendant's ties the 1nvest1gator muet :ff‘luﬂfa
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carefully familiarize himself w1th the content of letters, notebooks, lists

of telephone numbers, and notes on a loose-leaf calendar discovered and

" sSeized during the search.

After ‘establishing the 1nd1v1duals with whom the defendant had associated,

-in some cases it would be suitable to check whether or not any of them had

participated in the crime under investigation. The examining magistrate
'should turn his attention first of all to individuals, ties with which the
defendant had attempted to conceal, and individuals who had suddenly de-
parted from the given population center after the crime was committed and;
all the more so, after the defendant was arrested. The possibility is not
excluded that immediate departure stems from an attempt to av01d punlshment
for a crime commltted together with the defendant.

‘Whenexamlnlngfa theft from a store, the examining magistrate
who was checking the defendant's ties éestablished that one of

~his close friends suddenly left the city for points unknown

- after the defendant was arrested, not even settling his pay

- at his place of employment.  On searching the house in which
his parents lived the examining maglstrate dlscovered some of -
.the stolen goods. \ SR

Ind1v1duals against whom criminal proceedings had been 1nst1tuted formerly,

*. or who had served their sentence together with thé defendant should be checked

with the purpose of revealing possible conspirators of an accused recidivist.
The possibility is not excluded that one of them may have participated in
the crine underylnvestlgatlon. Information on these individuals could be
obtalned from criminal cases in court archives, or from observatlon recoxds
stored 1n,arch1ves of 1nvest1gator" agencies. :

NS
1

i
If not long before commission of the crime undpr investigation the defendant

had been released from the prison in which he had been serving out his sen—

‘»tence for a crime commltted earlier, and if it is obvious.from the circum-

stances of the case that the defendant had a conspirator unknown to the in-
vestigatery agency, it would be suitable to find out from the administration
of the appropriate prison whether or not some person with whom the defendant
had friendly relations had been released in the period of interest to the

k-investigatory agency. .The possibility is not included that this person was

precisely the conspirator of the defendant in the crime under investigation.

~ As practice has shown, such cases occur when the defendant commits a crime

en route from prlson to his place of residence.

In order to reveal former,crlmlnal actlvxty of the defendant, he should be

 checked against registration data of MVD [USSR Ministry of Internal Affairs]
 agencies. Statements from MVD agenciss are attached to the case.

. If as a result of the investigation it is established that the defendant had
. been convicted formerly, a copy of the sentence should be attached to the

- . case. This would permit the court to properly resolve the question as to

. Whether or not recurrence in the defendant's actions would be an,aggraveting
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circumstance, and to determine his social danger. Attachlng just the record
of convictions alone to the criminal case is impermissible, because the recor&
would only reflect the fact (or facts) of former conviction and does not pro~
vide an impression on the number of crimes committed by the individual {in
cases where he had been convicted for several crimes of the same type), ox

on the methods and circumstances pertaining to the crime.

Thus the record does not have highly important data required by the court .

~ for proper resolution of the issue of recognizing or not recognizing the
individual as an especially dangerous recidivist. This is why the USSR = ..
Supreme Court Plenum specificially indicated the need for attaching copies

of sentences to the case in its Decree No 8, 3 July 1963, "Concerning Court
Practice in Recognizing Individuals to be Especially Dangerous Recidivists.ﬂ
This ‘is why the examining magistrate is obligated to attach copies of all
former sentences, confirmed in due fashion, to the case when the defendant
had been convicted in the past. ' ,

He should also question relatives, neighboxs, and acqualntances of the de~
fendant as to his former criminal activ;ty.

In oxder to check testlmony by the defendant on his way of 11fe in the pex-

iod from release from prison for a previous crlme to the moment of the crime
under investigation, it is recommended that inquiries by made at the appropri~
ate institutions at locations where, according to the defendant, he hadellved‘
or worked during this period.

6. Information on the personal qualities and traits of character of the
defendant and, in particular,.on his moral and intellectual gualities,
physical features, and presence of certain habits, and so oh, could be
obtained by detailed interrogation of the defendant himself, members of
hlS famlly, neighbors, and fellow workexs.

If the defendant is in school or had recently gxaduated from an educatlonal
institution, his fellow students, teachers, and ClaSS leader should be
questloned, these, people know hls character. ’ :

Valuab]e data could also be obta;ned through a familiarization with the
defendant's. diaries discovered in a search. His way of life, intentions,
desires, and attitudes toward particular events and Ppeople can be learned ,
from them. ' Information of no less interest could he obtained from.personalf.y
notes and prlvate letters of the defendant.- ,

The defendant s personallty should be resaarched throughout the.entire tlme‘: ‘.
of the investlgatlon, beglnnlrg from the moment that the criminal case igo
opened {(if it is opened in relation to the given person) ‘or the momenﬁ an _*
individual suspected of the crime 1s revealed S «

‘Informatlon descrlblng the defenaant s personality should,be gathered not ;
only by the examlnlng'maglstrate but’ also by inquest officials, who, 1nst1—,

tuting the crimlnal proceedings, perform.the immedmate lnvestlgatory actionsg __f@f
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During such actions inqﬁest officials also collect data on the suspect's

personality: For example, when they perform the search they should seize

documents describing the suspect's personality. They should obtain his
record of convictions, and they should chéck him against fingerprint data.

“Thécmethods of collecting such data are basically similar to those described,

for which reason they can be used successfully by inquest officials as well.
In this case all they need remember is that some of these methods are unique,

depending upon the form of activity of the inquest agencies and not discussed

in this chapter. This topic ranges beyond the limits of this work.

After the criminal case concérning a crime f£or which preliminary inquest is
mandatory is sent from the inquest agency to the examining magistrate, ac-
cording to the law of criminal action officials of the inquest agency must
follow instructions of the examining magistrate concerning the case, in-
cluding collection of information on the defendant's personality.

Surveillance by the procuracy has an important role in insuring proper re-
search on the defendant's personality. Monitoring the work of inquest
agencies and the inquiry, the procurator must demand that the officials

"of these agencies take both investigatory and operational steps to insure

that all dat. on the personality of the suspect, and subsequently the

‘cdefendant,‘ara obtained.

§3.“Refléction of Information on the Defendant's Personality in the Indictment

According to the law of criminal action the indictment must contain informa-
tion on the defendant's personality (see for example Article 205 of the RSFSR
UPK). It stands to reason that it should contain only that information on
the defendant's personallty~wh1ch would - have significance to correct resolu-~
tion of the case.

Informat16n~characterizing'the defendant’s personality must be written not
only in the resolution of the indictment, as is usually done, but also in

' the descriptive section. 1In this case while so-called identificational

information on the defendant's personality (last name, first name, middle

name, year and place of birth, nationality, education, occupation or spec-

ialty, place of employment, party membership, family status, permanent place
of residence, possession of awards, absence or presence of former conv10tlons)
is contained in the resolution, the descriptive section contains information
on the defendant's living conditions, his past activities, his health, his
dttitude toward service. social, and family responsibilities, his way of

life, ties, ‘moral countenance, traits of character, and other personal
qualities.

~The nature of infofmation on the defendant's peréonality which must be pre=

" sented in the descriptive section, and its inclusion depend on the type of

crime, the specific circumstances under which it was committed, and on the
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significance of particular information on the defendant's personallty to

the case. Only after taking account of all of this can the examining mag-
istrate provide a full description of the defendant's personality in the
indictment and, at the same time, avoid encumbering it with facts not haV1ng

a bearing on the case. For example in a case pertaining to violation of
safety regulations, when presenting information characterizing the defendant's
personality, we should take account of information on his past activity and
on his attitude toward service obligations; in a misappropriation case we
should consider information on the defendant's way of life, his ties, his
former activity, and so on.

Data characterizing the personality must be presented in a volume‘permitting
a sufficiently full impression of the defendant's personality. Information
cited in the indictment must be objective. '

If the defendant is a criminal recidivigt, then rather than limiting the
Ppresentation to a brief mention of this in the resolution, such data should
be reflected in the descriptive part. It is recommended that special em-
phasis be placed upon this in the event that a defendant with a record of
convictions commits a similar act once again, and if he commits the crime :
by the same method. Full treatment of these data in the indictment would i
help the court to corxrectly evaluate the defendant's social danger. : L

Because the pxoblem of presenting information in the indictment on former™
convictions of e defendant is highly significant and serious errors are
often made in practice, it would appear sultable to awell on thls problem
in greater detall. ~ :

We still encounter indictments in which specific statements that the defend~

ant does not have a record of convictions are substituted by highly indefin-

ite Pphrases: “Had not been convicted Fformerly, according to his own testi-
mony." Instead of a statement indicating when the defendant had been con-

victed formerly, what for, and the reason he was released, we may see "had

been convicted formerly," "had been convicted many times formerly," "not
convicted by amnesty," and so on. “Some. examinihg maglstrates do not even

clarify the question as to the defendant's former convictions or remain , :
silent on this issue when writing the indictment. As a result the criminal S
recidivist appears in the indictment and then in the sentence as an indiv- ST
idual who was on the dock for the first time._ : :

The indlctment must Lndlcate;speCLflcally when, by whom, and what. for the SN
defendant was convicted, the punishment that was prescrlbed, and- when and PRRE R
in what connectlcn he was released fxom gerving his pun;shment {sentence

completed, early release from punlshment, early release from punishment

on parole, reduction of the sentence, pardon, amnesty)

Shortcomings in revealing former convictions of the defendant can: be explained"-’~:
to a certain extent. by the fact that gome procurators and. examining magistrates
. are not entirely clear as to whether or not the defendant's former convxctions
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' should be indicated in criminal case materials and, in particular, in the
indictment, if remission or cancellation of the conviction had ocourred in
the order established by law or by amnesty.

Cancellation or remission of a conviction ddes not affect the gualifications
behind the defendant's actions if this is not specifically qualified by law. 1
However, it does not follow from this that former convictions, even when re-
mission or cancellation had occurred, need not be noted in the indictment.
This depends on the nature of the crime under examination and of the former
crime, as well as the circumstances of the case. Remission or cancellation
of g conviction in many cases characterizes the defendant's personality,
There is no need to prove that both the examining magistrate investigating

a crime by such an individual, the judge who is examining the case and pass—
ing sentence, and workers of the prison in which the sentence is to be
served must know who the accused, the defendant, and the prisoner are:  Is

he an individual who is truly on the dock for the first time owing to various
- and sometimes even chance circumstances, or is he a person who, despite the
humanitarianism displayed toward him by cancellation or remigsion of the

© eonviction, committed a crime once again?

. The correctne $§ of the opinion that information on the defendant's former
convictions, even if cancellation or remission had occurred, must be reflected
in the indictment has been confirmed in legal practice. For example, denying
a protest by the RSFSR assistant procurator in the Krylov case, the Collegium
for Criminal Cases of the RSFSR Supreme Court stated that it "could not agree
with the assertion in the protest that Krylov himself believed that he did
- not have a criminal record inasmuch as his conviction dated back to 1940.
© Clarification of this circumstance has significance to Krylov and can pro-

duce certain legal consequences, for example a551gnmen to a stricter corrective
labor colony nl2 ,

" “Thus if the‘defendant is an individual with a criminal record, this must be
stated mandatorily in the descriptive part and the resolution of the indict-
ment. But if cancellation or remission of the conviction had occurred, then

‘there is no need to mention the record of convictions in the indictment's
resolution. As far as the descriptive part of the indictment is concerned,
mention should be made of remission of the defendant's former conviction
and the essence of the actions serving as the grounds for his conviction

- should be explained only in the event that the former conviction has a bear-

‘'ing on the defendant's description and, in particular, if it indicates that
he had not rehabilitated himself (for example if he commits a new crime soon
after amnesty), and if such information would have significance as evidence

. {for example 4f a new crime is committed by the same method used in the
‘former crime). 1In the situations listed here, former convictions of the

~ defendant must be indicated in the descriptive part of the 1nd1ctment ir~-
'respective of whether he is a convict or cancellation or remission of the
‘conviction had occurred. If the latter is true, then the procedures leading

Lo cancellatlon or remLSSLQn must be 1nd1cated mandatorily.
. ) e
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As we had alrea&y noted, the defendant sometimes enters the ;ndlctment under
several last names. 'This is explained by the fact that some investigators
erroneously believe that former detention or convictipn of an individual
under different names provides the grounds for indicating all names in the
~indictment, thus releasing them from the need for clarifying the defendant's
actual identity. The indictment's resolution must state only the true iden—-
tity of the defendant. The fact that he had been detained or convicted undex
other names in the past must be reflected in the descriptive part of the
indictment. . '

The task of the examining magistrate is not only to make maximum use of
information on the defendant's personality during the couxse of preliminary
inquiry in the interests of a thorough, complete, and objective investigation
of the case's circumstances, but also to facilitate use of this information

by the prosecutor, counsel, the court, and other participants of the process.
For this purpose not only circumstances pertaining to the crime but also

those characterizing the defendant's personality must be reflected in the
indictment, citing the appropriate pages of the case, This is w@z/ﬁxamining
magistrates who present data characterizing each defendant at the end of the
indictment's descriptive part are doing the correct thing.

Presence of detailed information on the defendant's personality in the indict-
ment promotes successful use of this information ;nathe court examination and
complete reflection of information on the convict’ 350 the sentence. This in
turn has great smgnlflcance to ‘reeducation of the convict at places of im-
 Prisonment.

FOOTNOTES

1. See §2 of thHis chapter for a deeper dlscussion on the methods for col~
lecting information on the defendant‘s personallty

2. See SOVETSKOYE GOSUDARSTVO I PRAVO, No 7, 1960, p 87 concerning research ;
on and;preventlon of crime. ‘

3. ‘For greater detall on the biographical method, see Rybnlkov, N. A.,
- - "putgbiographies as Bsychological Dacuments," PSIKHOLQGIYA, Vbl 3, Issue 4y
. 1930, , , PR ‘ ey ?

. - o

4. For greater detail on the method of generalizing independent character-
istics, see "Lichnost' i trud" (Personallty and Labor), edited by K. K.
Platonov, Izd-vo Mysl‘} 1965. . ,

5. For greater detall on issues resolved through,technical expert examina-
~ tion of documents, see Vlnogradov, I. V., Kocharov, G. I., and,Sellvanov,
N. A., "Ekspertizy na predvar;tel‘nom,sledstV11“ (Expert Commissions in
the Prellmlnary Inquiry), Izd-vo Yurldlcheskaya theratura, 1967,, pp 44~54,
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~1l2.

Ftom materials of the Kuybyshevskiy Rayon Procurator's Office, Tashkent.

- From materials of the Xrasnodarskiy Kray Procuratoxr's Office.

See, for example, the decision of the Collegium for Criminal Cases of

the USSR Supreme Court in the Volchkov case, which reversed the sen-
tence because during the investigation the defendant's statement that

he was not the individual who had committed the incriminating offense

had not been checked, stating that the individual's identification must
be made on the basis of a thorcugh analysis of conclusions by expert
commissions and of the defendant's biographical data ("Sbornik posta-
novieniy Plenuma i opredeleniy Kollegiy Verkhovnogo Suda SSSR po voprosam
ugolovnogo protsessa, 1946-1962 gg.," pp 136-138).

" Vedernikov, N. T., op. cit., p 65.

This issue must be clarified in oxder that it would be possible, on one
hand, to use testimony by a mental patient as evidence and, on the other
hand, to avoid cases encountered/in practice in which testimony by irres-
pongible individuals is used ag ‘Bvidence, which occurs when examining

" magistra® :§ interrogate mental patiénts without checking their capacity

for providing testimony.

Thus, for example; a legislator issuing an act of amnesty may not extend
its effectiveness to individuals who, having once received amnesty earlier
and enjoyed cancellation of the conviction, once again committed a ctime.

BYULLETEN' VERKHOVNOGO SUDA RSFSR, No 5, 1966, p 12.

- END -
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