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PREFACE

By letter dated the 13th March 1979 The Honourable the Attorney-

General acting pursuant to section 8(b) of the Law Reform Act 1973 re-

ferred to the Law Reform Commissmner the following reference:—

“To 1nvest1gate and report upon the necessity for reform of the laW
relating to provocation as a defence toa charge of murder.” :

Following on the publication and wide distribution of Worklng Paper 2

No. 6 on Provocation as a Defence to Murder a Workshop Meeting was
held at the State College of Victoria at Coburg on 26th September 1979.

This was attended by a number of lawyers (both barristérs and solicitors),

penologists, ‘police, prison warders, psychiatrists, psychologists, and social
workers. Papers were presented by Mr. Colin Lovett of the Victorian Bar,

~ Mr. Ronald Conway, a well known Victorian psychologist, and Drs. Neville

Parker and David Sime, two experienced forensic psychiatrists. In this Paper
a strong plea was made for the introduction of dlrnlmshed responsibility ‘as
a defence for persons charged with murder. .

Con51derat10n of the Paper and subsequent discussions upon it'led to
‘the view that there may well be a case for the introduction of such a defence
which could probably exist in parallel with the defence of provocation.

; After discussion with the Attorney—General it wag; decided that the
question be investigated and, if it seemed feasible, that .a Report on both
Provocatlon and Dlmlnlshed Responmblhty be submltted

Accordmgly a considerable amount of research was undertaken prm-
cipally by Ms Lesley Skillen and Working Paper No. 7 was prepared and
given a similar wide distribution to that of Working Paper No, 6.

‘ Pubhcu‘.y ‘was given to both Worklng Papers. notably by the Melbonrne
“Age” but despite this publicity and the width of distribution only a few
- written ‘submissions were made; However both the Law Reform Comi-

missioner and Ms Skillen have had innumerable informal discussions Wlth'

interested: persons. In this connection the Commissioner canvassed the views
of all Supreme Court judges and takes this opportunity to express gratitude
for and appreciation of their co-operation. Unfortunately neither the Vic-
torian Bar Council nor the Law Institute has been able to formulate views

on. Diminished Responsibility in time for this Report although individual

'opmlons 1n favour of the introduction of thls defence have been voiced.
1 now subnrut thls Report to the Attorney~General for cons1derat10n

, I w1sh to thank- all those who gave their time and advice so wﬂhngly
-and should make particular mention of Mr. John Van Groningen who

efficiently and carefully organised the ‘Workshop Meeting referred to above,

- of Dr. Bartholomew and of Drs. Parker and Sime for their readiness at all

times to resolve difficulties, of Dr. Blair Currie for his co-operation on our .
" visit to Aradale Hospital and J Ward at Ararat, and of Mrs. J. Howlett,
Mr. Mark Sibree, and Professor Louis Waller of the Law Reform Adwsory :
~ Coungil. Finally T must express partlcular thanks to The Honourable T. W. .
Srmth Q C., for his ever-constructlve criticism, to my former Legal Assmt- .
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n jmamstay of Reports emanatmg from this Office.

0

- 'the mascuhne gender has been used throughout this Report in referring to.
- persons. It must be clearly stated at the outset that arguments with respect

| mdeed with greater force w1th respect to women.
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JOHN MINOGUE

160 Queen Street
Melbourne .
15th January, 1982

‘ bants Ms Frama Sharp ‘and Mr. John Dlxon for thelr help Wlth the work on
" 'Provocation, to-Ms Lesley ‘Skillen for the depth and enthusiasm of her
‘research and my secretary Ms Elizabeth Russell who has come to be the

I should add that for convenience and to. av01d unnecessary clumsmess

to Provocation and Diminished Responsibility may apply equally, 1f not
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*the. course of the. quarrel o \ v , ,
JR S1r Edward East, wntmg 1n 1803 expressed the law to be that provo-

AN

i

PROVOCATION AND DIMINISHED RESPONSIBILITY
R AS DEFENCES TO MURDER

PART1 =

S B PROVOCATION

L “In 1672 one John Manmng was 1nd1cted in Surrey for murder for the .
killing of a man, and upon not guilty pleaded, the jury at the Assizes,

0

| _with his wife, in the very act, and flung a joint-stool at him, and with the
same killed h1m and resolved by the whole court that this was but man-

_slaughter; and Mannmg had h1s clergy at the bar and Was burned in
. the hand. -

"fj The court dlrected the executloner to. burn hlm gently, because theref
,could be no greater provocatlon than this.’t

- So reported | Sll‘ Thomas Raymond one: of the early compﬂers of reports |

' of cases decided in the courts2 S T T e
';What 1s I'rovocatlon" e | l

‘,°, 1.1, In ordmary speech its most cofmon meamng could be sald to be 1n01te-‘ ‘
ment to anger or 1rr1tat10n But in 1aW two matters of 1mportance must ‘
3'1mmed1ately be notlced ‘ : e : ; o

1.2 First, provocatlon may p10v1de a defence to a charge of murder -~

' but a defence of a special kind.-If successful it does not lead to an acqulttalf’

on the charge but to a reduction from a conviction of murder to one of

' manslaughter. It is a defence which springs from an. apprecratlon and under-

- standing of .the frailty ot human nature and which, even in times not so ‘-
' long past, could mean the difference between a mandatory sentence of being
' hanged'by the neck until* death and a sentence tallored to su1t the moral‘

- gravity of a partlcular hpm1c1de gl : :

“1 3 ‘The second matter of 1mportance is that in law provocatlon has amean- =
- ing based on anger but it is a word used to- denote much more than ordinaty -

anger. Throughout the ‘cases it is seén to be somethmg which‘incites immedi-

- ate anger or “passion” as an older terminology has it, and which overcomes
.~ a person’s power of self-control to such an extent as to overpower or swamp
- -his reason.” What that something can ‘be hds been the subject of different
" views through the centuries, and these views have in great measure depended
- on the sort of person whom the law. has regarded as meriting ‘extenuating
" consideration when provoked to kill: In 1672 the: sight of a wife i Jn the“act:
~_of adultery was clearly such an incitement and.in those days, wherfquarrel .
‘lmg was much more kindly regarded than it is ‘today, the. umbrellal of provo-

cation could cover fatally runmng an opponent through wrth a sword in

catlon to reduce the crime: of murder to manslaughter must-be _
fsuch a provocatlon as the law presumes might in human frallty heat

. the blood to a proportlonate degree of resentment and keep it boﬂmg R

1Emphasrsadded . S e

an

2 Qee Stephen s Htstory of the Crzmmal Law, Vol 3 p 63

Ep
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. found that the said-Manning found the person killed committing adultery
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- offender’s conduct during that interval, kandv to all other circumstances tend5 .

o

' to the moment of the fact; so that the party ‘may,r’a‘ther be considered
as having acted under a temporary suspension of reason than from any
deliberate malicious motive.”? e ‘ ‘

1.5 More than 200 years afté,r John Manning had hi_suhan’d gently burned,

* Sir James Fitzjames:Stephen, one of our greatest writers on the criminal law,

L3 : . .. o . 3 » . he
from his study of earlier writings and the cases, llsted in hls. Digest of t
Criminal Law a number of acts which he considered to amount to provo-
cation in law. Amongst these were:-— .- . «

The sight of the act of adultery committed with a wife. This, he said,

is provocation to the husband of the adultress on the part of both the

~ adulterer and the adultress; although he seems not to have considered
" Whether the wife was allowed to give similar reign to her sense of
resentment. B
* Assault and battery of such a nature as to inflict actual bodily harm or
great insult. o R B
Two persons quarrelling and fighting upon equal terms whether with
~ deadly weapons or otherwise whichever be right in the quarrel and
‘whichever strikes the first blow. . o o
However, he concluded that neither words nor. gestures nor injuries to
-property nor breaches of contract amount to provocation except (perhaps)
words expressing an intention to inflict actual bodily injury accompanied by

some act which shows that such injury is intended. If there were provo-

cation, he stated the law to be that homicide which would otherwise be,
murder is not murder but manslaughter, if the act by which death is cau_sed
is done in the heat of passion caused by provocation unless that provocation
was sought or.voluntarily provoked by the offender as an excuse for killing
or doing bodily harm. R . : 5 S

" Nor does provocation extenuate the guilt of homicide unless the person
provoked is at the time when he does the act deprived of the power of self-
control by the provocation which he has received; “and in_deciding the
question whether this was or was not the case, regard must be had.to the

nature of the act by which the offender caused death, to the time which

elapsed between the provocation and the dct which caused death, to the

ing to show the state of his mind.

The “Rea's_‘Onalo),,lve”j\or “QOrdinary” Person - R A :
1.6 In the atmosphere of law reform which was strong in England in the
late 19th century, a Draft Criminal Code was prepared by Criminal ‘Code
Commissioners, all of whom were High Court judges (including Stephen).

They recommended that provocation be defined as *“any wrongful act or

| - insult of such a nature as to be sufficient to' deprive an ordinary person of
" the the offender acts upon it on the sudden and

the power of self-control if

before there has been time for his passion to coo ” TR

1.7 The Draft Criminal Code never became law although its influence can’
be easily detected in the Criminal Codes of Queensland (1901), Western

Australia (1902) and of Tasmania (1924). ’_HOWevker’ the"idea of imposing

R S,Pleasb‘fv the C:rqi&n, Vol.“ 1, p. 238. S
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some external standard on the quality of one’s anger before it could become

a defence took hold; the “reasonable man” made his appearance in the
common law in 1869* but was not seen again in the cases until 1913.5 The
provoked killing had to be tested against what a reasonable man would do
in the particular circumstances of the case, so that when the defence of
provocation was taken juries had to consider two questions. -

1. 'Was the accused in fact so deprived of his self-control by the action

of the victim that he acted as he did? (The subjective test.)

2. Was the provocation enough to make a reasonable man do as the
. defendant did? (The objective test.) o : @
But_;he judges became the _’karb_iters of the standards of the reasonable man
and in each case made the preliminary decision whether the evidence could
support. the view that the provocation was sufficient to lead a reasonable

person to “do what the accused did. For example in the first half of
~this century they decided that an exceptionally irritable, excitable, or pug-
nacious person,® an intexicated persoii if he kills when a sober person would -

not have done so,” and an adolescent who miserably conscious of his im-
potence reacted to taunts by a prostitute by killing her,® did not possess the
type of human frailty which could be allowed to the reasonable man. Nor,

it was said, could mere words alone, except in the most unusuil and extreme

circumstances, provoke a reasonable man to kill. And so a confession of
adultery was excluded from the defence.® ‘

1.8 By 1954, tﬁé 'year in which five Law Lords whose ages ranged from

64 to 79, decided that the enraged adolescent could not pass the reasonable
~ man test,° it seemed that a person was only permitted to respond to & list

of .Jegally recogniséd provocations which had been drastically reduced to

. three items, namely the actual finding of his spouse in the act of adultery,

a serious physical assault, and “mere” words in circumstances of the most

" extreme and exceptional character.

Legislative Change.

1.9 However, significant developments of the law have since taken place.v

In England the Homicide Act of 1957 removed from the trial judge the
power to decide what was, and what was not reasonable and provided that
where there is evidence on which the jury can find that the person charged
was provoked (whether by things done or by things said, or by both together)

~ to lose his self-control, the question whether the provocation was enough to

make a reasonable man do as he did shall be left" to be determined by the
jury, and in determining that question the jury shall take into account
everything both done and said according to the effect which in their opinion

it would have on a reasonable man.!

| 10 Bedder [1954]2 Al ER. 801.

4 Welsh (1869) 11 Cox C.C. 336.

5 Alexander (1913) 9 Cr. App. R. 139; Lesbini [1914] 3 K.B. 1116.
6 Leshini [1914] 3 K.B. 1116; Mancini [1942] A.C. 1.

7 McCarthy. [1954] 2 Q.B. 105. . , :

8 Bedder [1954] 2 All. E.R. 801.

9 Holmes [1946] A.C. 588.

11 Section 3.

i
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1.10 In 1961 the New Zealand Parliament amended its Crimes Act to pro-

vide a new approach to provocation by enacting that anything done or said

may be.provocation if— o |

(a) In the circumstances of the case it was sufficient to deprive a person

~ having the power of self-control of an ordinary person, but otherwise
having the chara-*eristics of the offender, of the power of self-control;
and' ‘ » (R S -

(b) It did in fact deprive the offender of the power of self-control. and
thereby induced him to commit the act of homicide.12 '

Shortly after this amendment the New Zealand Court of Appeal was con-
fronted with the difficulty of explaining ihis extraordinary ‘“ordinary” man
— one who had the power of self-control of an ordinary person but other-
wise having the characteristics of the offender.’® The judges of that Court
said the section requires a fusion of two discordant .notions, the objective
and the subjective, and it took them several pages of judicial reasoning to
attempt to describe the limitations of such a person. They thought that
‘special difficulties arose when it became necessary to consider what purely
mental peculiarities may be allowed as characteristics. They thought it not
enough to constitute a characteristic that the offender should merely in some
general way be mentally deficient or weak-minded, and thought that to allow
this to be said would deny any real operation to the reference made in the
section to the ordinary man and it would moreover go far towards the
admission of a defence of diminished responsibility without any statutory
authority to sanction it. \ ' R

©The Common Law.

1.11 Neither in South Australia nor in Victoria has there been any statutory
alteration to the common law as there has been in England, New Zealand
and New South Wales.!* But in 1964 two judges of the High Court whose
views were approved by the Privy Council made it clear that all the circum
stances had to be taken into account including words spoken. A

1.12 A man namedk Parker killed his wife’s paramour after a series of |
events which included incidents kindling his growing suspicion of the para-

- mour’s alienation of his wife’s-affections, a confrontation between the parties

concerned, a scornful reference by the paramour to Parker’s sexual inade-

~ quacies, a notification by the wife of her decision to leave Parker and their

children, and:her physical. departure. Some time later and some distance

" away Parker.in a car ran down both his wife and the paramour and whilst

in a state of high emotional disturbance and lack of self-control he battered

~ the man ‘to death with an iron instrument. The Privy -Council upheld the

22

view of Sir Owen Dixca and Mr. Justice Windeyer in the High Court that
~all the circumstances had to be taken into account and consequently the-
whole of .the events of the day before and the day of the-fatality were

_relevant in considering whether the accused was acting under the cumulative
~ and continuing stress of provocation at the time he fatally struck the
deceased. In the result a conviction of manslaughter was substituted for one

‘of murder.

12 Section 169 (2). T AE - .

13 McGregor [1962] N.Z.L.R. 1051, -5 “ww s : SRS ,
14 Tn N.S.W. in 1883 section 370 of the Criminal Law Amendment Act was enacted. The
sectipn with minor changes now appears as section 23 of the Crimes Act of that State.

<15 Parker'[1964] A.C.1369. , : S R .
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- the ordinary pef_rson‘ of the sex and age of the accused but in ot

alone could provide the provocative incident triggering conduct in respect

- L13 Andin 1977 some judges of the High Court took the view that words

Moffa was an Italian husband ‘aged 50. He kllled his Auétraliaﬁ Wifé

who was 15 years his junior after a night of growing emotional tension con-

sequent upon her informing him that she was leaving him and upon a

ground for the conclusion that an ordinary mai the

[ d 1 tha Yy man would thereb
lcgg his ?flf-.control to the point of forming an intent ‘to,mlﬁde}:’rb:r lteg 52
grievous bodily harm as had been postulated by the House of Lords in 1946.17

It was also said that there is n ‘ gai |
: O_saic : 0 absolute rule against words i
\?v oc;actisse ofhpro;;ocatlpn although a claim by an aCcusged of prosgcg()tlil;lr? lgg
, rather than by conduct would require close scrutiny. Several member}sl

| ~of the Court thought that the deceased’s scornful references to Moffa’s

sexual inadequacy and to her conduct with i ir st

U ( other males in th '
ggcgltzia‘slz?fi vfhsicg;(z;slyi_iprovoc?tﬁve language and so could?be ?‘liics)ggiiiyc?;rl(l)d
: ; . the House of Lords in 19468 would allow to justi ict
of manslaughter. In the result the Court thought that theO cjll::;gr?cleagfe ?;gf

vocation should succeed.

1.14 South Australia has subse tly provided furt ' 3

S ustralia quently provided furth ;
brlclaadl?ﬁl(or narrowness) of the ordinary man. Ian -Duito:fir*’ sﬁ?}ﬁinogfﬂslg
who killed his 20-year-old wife. Ten months after marriage he injured his -

- back, an injury/which affected his i ‘ '
K, an ir ~which affectec _general health and m inter-
- course difficult. It ceased in July 1978. His wife left himali%rsee }illllglrll'g:lege-

ing to his version of events, she was abusive. taunted T oo ‘
. of ever busive, taunted him with his inabili
to satisfy her sexually, and refused to retun’l to him, her ﬁnéﬁ 'ltl;.?nlllgaggﬁg

~“I can get paid for what you can’t give me”. He lost control of himself and

shot her with a rifle ‘which he had with him in his car, "The trial judge failed to

not give the ordinary man the appellant’s own alleged want of ordinary

physical and sexual pow Cprree Sty s OWIL a
to him, Patie: ‘.pbov‘s(ers‘vyvh;ch acc’o,rdmg’to @hls. statement, meant 'much ,

v
A
A

However, the majority of the Court of Criminal Appéal‘Weie of opinion

~ that the judge should have explained to the jury that the reasonable man .

referred to is a person having the power of self-control to be expected of

17 Holmes [1946] A.C. 588.
o18Tbid, o =
- 19(1979) 21 S.AS.R; 356.

Q7T &1 her respects
16(1977) 51 A.L.J.R. 403. et pects

1
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~ sharing such of the accused’s characteristics as they thought would affect

.the gravity of the provocation to him, and that the question is not 'merel.y
‘whether such a person would in like circumstances be provoked to lose his

self-control but also whether he would react to the provocation as the
accused did. -~ oo g T It -
As the Chief Justice said: L e Tl S
“A jury may well think that insulting expressions imputing want of
physical strength and sexual prowess would have little effect upon a

‘man of ordinary powers of self-contrdl who recognized them as meére

- abusive words having no foundation in fact. It may think, however,

that the effect could be very different on a man who is only too -

conscious of the truth of what is said, so that what would otherwise

be empty abuse becomes the most hurtful type of taunt. A correct
understanding of what the law means by ‘“the ordinary man’ is -

 therefore essential in order to be able to answer the question whether
- the objective requirement of the test of provocation  has . been

satisfied.” E s S
- Mr. Justice Cox, in referring to the case of Moffa®* expressed the view
that if racial characteristics can be regarded as being part of the causation
of a ‘hdmi'cide&(as it had been by some of the judges in that case) it is difficult
to see any logical stopping point short of investing the ordinary man with

h §

all of the characteristics of the accused himself‘other than the two — temper

o7,

- and intoxication — that the law ]?ias*“jc@nﬁzst\\en‘tlyk excluded upon what may
“be fairly recognized as policy gro_f\xngg,;,ﬁo he expressed the law to be that

~ the ordinary man, against whom the actions.bf the accused are to be judged, |

- 'is one possessing all of the characteristics and idiosyncracies of the accused

o himself — age, sex, race, colour, physical defects, and so on, that would have -

affected his conduct in the circumstances in which the accused found him-

- self — with the two foregoing exceptions. He seems to express doubt as to
- the possibility of maintaining these exceptions indefinitely in view of the -
‘narrowing of the gap between the accused and the ordinary man but says
~* that any possible abrogation of them will not be a matter for the Court in =~ =
‘Adelaide, meaning, of course, that it will either have to be the High Court

or the Parliament which takes this step.

115 The latest (but undoubtedly not the last) word on this subject has =
~ also been pronounced by the Court of Criminal Appedl in South Australia =~
- in a tragic case which attracted wide public interest. In April last, Mrs. 4.,22 =

- a woman 47 years of age, with six children of ages ranging from 25 to 13- -
- killed her husband by means 6f a number of axe blows to the head. She
“had had a most unhappy marriage, her husband being a violent man both =~

to her and lier children. Two of the daughters had left home some 5 years

. -ago because of their father’s conduct towards them which included sexual

- . interference, and the two daughters who remained up until the time of the -~
- killing had been sexually interfered with by their father from about theage =
o f 6 years and intercourse with them had taken place from about the age =~
" of 9 years. As one of the judges of the Court remarked, “His conduct towards .

his family was"about as repulsive as it was po_ssible_,tq‘imagigke’f’,_. T

T L
S 2 (1977 5T ALJIR. 403, o e
- .» 22 Unreported, 19th & 20th August, 1981, =

EEDI U

- Were’,

~ Then she rang the police and informed them what she had done,

. The evidence showed that Mrs. A. had throughéut beer unaWé‘re of

- her husband’s incestuous conduct until the morning ' i
~her and’ duct until the morning before the night of
his deathi. In the early hours of that morning she heard about and s,aw%narks

~of a violent assault on her daughter. A little later in the morning sh
. , ; | her a . ; fer. e
expressed an intention of killing her husband both to the daughter a%d to

~a neighbour. She acquired a rifle which unknown to her was unable to be

fired, and some bullets. Later in the morning the daught ( tl
>d, | ullets. Later 1n th ughter told her for the
Airst time of the incestuous behaviour which had been going on for years

without her knowledge (including a rape on the previous evening). She went

‘to work in the afternoon and as she told the Court during that period she

. “kept thinking, ‘He’s got to go. ... I couldn’t let things go on the way they

9. 9.

‘were’.” On her return home late at night her husband touched her caressingly
and talked about their being one happy family. His touch she describcdga}s’

‘like something red-hot from which she flinched away. A short time later

they retired to bed where she rejected his fondling and assertion of love

_for her. He fell asleep. She then sat on the side of th ‘ i
-~ the eveit that followed in these words:— ° Of i bcd and ,she‘ dgscpbed

T was thinkingf‘abo‘ut” all the,“r‘lig‘hts“\i’vhe’n ’I WOfked»and | Iworked |

nights and all the things- I had done for him over the years, waited
on him hand and foot and how he had violated the .gi}tl'ls, liicethat.

I sat on the edge of the bed. I smoked one cigarette after another —.

- I don’t know if it was one or two or what. I just don’t know what
- Wwas thinking about. I just thought about all] them kids, rthemhfzcl)tui
- kids and ‘what they must have gone through and what a sucker I was.
o ,How‘stupld I had been. Why hadn’t I seen things like that happening

- before? Then the next thing I got up and went outside and went to
the shed_apd I got the axe. I thought if I had a bullet I was frightened

-1t would ricochet and come back and hit me. I pulled the bedclothes
‘bag;_k and said, ‘You bastard. What you have done all these years’.
I hit him and the blow glanced off the top of his head, I remember

~ that. He tried to get up in the bed. I kept on hitting after that and he

 kept trying to get up, I got scared. I thought “If he turns the axe on
me these kids are at his mercy; they will never be free’. So I grabbed

the pillow and he kept trying to lift himself up off the mattress,

I pushed his head into the mattress, I kept saying, ‘Damn !
- bastard, die’. His head hit the floor, I did feel-;hiy;l})gﬁlse»and-Iygglﬁlgg}:
- feel it any more and I kept pushing his head.” ~ =

]

and Mrs. A. was convicted of murder. The Court of Appeal allowed her
-~ appeal and ordered a new trial, two of the judges being of the view that
- “provocation should have been put to the jury, ~ " " U

_ The Chief Justice restated the law with regard to provocation although

 venturing no explanation of the ordinary person which no doubt seemed to

him unnecessary in this particular case. What the Chief Justice said applies

equally to Victoria today as to South Australia, and it is as follows: i

** “The killing of one person by another with jntention to kill or do

g . . serious bodily harm is murder. Such a killidg may, however, be

~ reduced to manslaughter if the killing results from a sudden and

g
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to a reasonable jury

_the deceased’s actions and words in the presence of the appellant -

o on the fatal night. ‘might appear 1nnoc310us enough on the face ©

. be viewed ag
They must, ‘however,

blr?rlt[ahty, 3sexual assault 1nt1m1dat10n an
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t she would kill her

one. He thought it " :
not constltute e

behav1our or because she con°1dered that that ‘
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e deliberate killing, even to’ the extent of treating
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byway of

d for the future. Other .
! po Whmh llirﬁel?w%u{egtrgst be resorted to 1n order ‘

that at least on the Vel'Slon e
those charactenstrcs :

on the fatal mght a loss of self control to: " %

o -strokmg the appellant’s arm and cuddhng up. to her in  bed, and
“when telling ‘her that they could be one happy family and that the
- girls would not be leaving, the deceaséd was not only aware of his
 own infamous conduct but must also have-at least suspected that the
- appellant knew or strongly suspected that, in addition to the long
- _history of cruelty, he had habitually engaged in sexual abuse of her
- daughters. The implication of the words was therefore that this.
~ horror would continue and that the girls would be prevented from
leaving by forms of intimidation and manrpulatron Whrch were only
' too familiar to the appellant. In this context it was, in my opinion,
- open to the jury to treat the words themselves and the caressing
- actions which accompanied them as highly provocative and quite
- capable of producmg in an ord1nary mother .endowed with the
~natural instincts of love and protection: of her daughters such a
loss of self-control. as mlght lead to kllhng

So there the law stands.

The Problem of the Ordmary Man. T A S
1.16 Nonetheless we are still left with this extraordmary ordrnary man”’

- In the case of Smirh? which set this enquiry afoot Sir Oliver Gillard ex- k
o pressed the view that legislative action was urgently needed to remove the’
- semantic difficulties experienced by. trial judges in dlrectmg juries on provo-
 cation, when they came to- consider the ordinary man’s teaction to the

_circumstances in which the accused found hrmself Whether they should

- ponder upon’ What he “could” or “would” or mrght” do was completely
: unclear And it is immediately apparent that there are s1gmﬁcant differences -
' in meaning involved. But the clarification of this confusion on terms most -
o favourable to the person. accused would still leave the judge the initial

-arbiter of whether a reasonable jury could come to the conclusion on the -
‘evidence before them that an ordinary man might perform the extraordinary -

“fact of killing. Who is the ordrnary man would be no nearer of solution.

. »1 17 Sir Garﬁeld Barwrck in Mo]j‘a24 thought that the emotlonal disturb-

ance ‘consequent on Moffa’s wife’s disclosed attitude to him"did not make
him other than an ordinary man and in partrcular other than an ordlnary

k; man of h1s ethmc denvatlon

ia,

i l 18 In the recent Enghsh case of Camplm'~’5 in whlch the House of Lords L
- had to consider the reaction of a 15 year old boy to a homosexual assault
by an older man followed by taunting words, it was held that the “ordinary
- man” >‘included an ordinary boy of that age. Lord Diplock, with. whom two

 .other of the Law Lords agreed sard that a ]ury should be dlrected as o
s },follows ‘

!)

L “The ]udge should state what the questlon 1s, usmg the very terms of
. [section 3 of the Homicide. Act 1957] ‘He should then explain to them
. that the reasonable man.referred to in the question is a person havmgi, .
- the power of self-control to be expected of an ordinary person of the

- sex'and age of the accused, but in other respects sharing such of the - o
. accused’s characteristics as they thlnk would affect the gravrty of thef_' i

ainst the background of )
d manlpulatron When L

2 Uncported 10t April, 1978 (Vi Full Court) TR

24 (1977):51 ALJR 403  supra, para 1, 13 et P
| 25[1978]AC 05,0 T /
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;! provocatron to hnn, and that the questlon is not merely whether such

~ a person would in like circumstances be provoked to- lose his self-
" control but also whether he would react to the provocatlon as\\ the :

- accused did.”%®
“The majority report of the Sub Comm1ttee on Provocatlon of the

»'Vlctorlan Cr1rn1na1 Bar Assoctatlon pertmently remarked of this case:
- “Surely, once a fifteen year old youth, or 1ndeed a male or- female _

f any age is raped or buggered he or she ceases to be ordinary in
gny rje,algsense aIt all? A jury must. look at that person with all his

susceptlbrhtles and. weaknesses It is 1mp0851b1e to draw hnes as was

attempted in McGregor.”

1. 19 And as the Trish Court of Crlrmnal Appeal thought when in 1978 1t
formally stated the objective test not to be part of the law of Eire, Mr.

Justice Murphy’s views in Moffa’s case are. compelhng 27 Talkmg of the v

ordlnary man the judge asked:

“Is he a complete gstranger sub]ected to the provocatlve conduct or

- a person in. the same. c1rcumstances as. the accused"”
' And he went on: '

“To be in the same mrcurnstances, he should be taken to be in the ,

“same relationshi with the déceased (in this case, a ‘marital relation-
:;hr p) and must Il:ave expenenced the relatronshlp In a case such as
this, he should have lived. the life of the’ accused, or it would be

= nnpractlcal to speak of what a reasonable or ordlnary man would

* do in the circumstances. For example; it mlght ‘have been an unbear-
- able insult to a person of the: accused’s origin to be called a- ‘black

& bastard’. Once the full circumstances ‘are’ “taken into account, ‘the -

S tive
. objective test disappears ‘because it adds nothing to the sub]ec
ey tes]t TFor this reason, those who adhere to the objective ‘test have

rigidly excluded 1nd1v1dual peculiarities of the accused (for example,

‘low mte]hgence, 1rnpotence pugnacity).

The ob]ectlve ‘test is not suitable’ even. for a superﬁc1a11y homo- :

; geneous ‘society, and -the more heterogeneous our society becomes,
‘the more- 1nappropr1ate the test is. Behaviour is influenced by age,

sex, ethnic origin, climatic and other living conditions, biorhythms,

L 'edu,catron occ%rpatlon and, above all, individual dlfferences dtis

- impossible to construct a ‘model ‘of a reasonable or ordinary South =
© ‘Australian for the purpose of assessing emotional flashpoint, loss of i

self-control and capac1ty to: klll under partlcular arcumstances” 28

L 1 20 In a submlssmn advocatlng the abrogatlon of the ob]ectlve ‘test Theg

Honourable T. W. Smith Q.C. after havmg pomted out the dlhculty of

- fitting the pecuhantles of the individual into some concept: of: orderhness;_: ‘
. went on to point out that the. susceptlblhty to a particular form of provoca-
“tion even where it is not pecuhar to the individual may be peculiar to a i
small group or to a limited section- of - the commumty For -¢xample to-a

. Moslem' member. of the Turkish ‘community ‘in Victoria it might be an

o : 1ntolerab1e provocatlon for someone to make use of a copy of the Koran in '

s :
L2t gge People y Machzn (1978) 112 Ir. LT 53 56
Co28 (1977) 51 ALJR 403 412 =

' h1s presence in an obscene or. degradlng fashion, Or agaln a member of

' the Croatian community might be provoked beyond his powers of self-
- control if a fellow member denounced him as a communist who had fought
with Tito against the Croatians. Indeed he might as well fear that such

a denunc1atlon, if. glven credence would endanger h1s hfe

R 21 Perhaps it is as the late Sll‘ John Barry, a Judge of great expenence ‘
- in the criminal law said when he expressed the view that the ob]ectlve test
s unhkely to be apphed by a jury who in his words

‘““are more hkely to have regard to the limitations of the accused

~on trial than to the capacny for self-control of a mythlcal ordmary v

person.”?® .

122 Or as the Bar submrsston referred to above put it, ‘the ]ury may

- impose their own standard in the wrong sense, i.e. What would they have
done if they were the accused? After all, who is more ordinary or reasonable
“than we? Or perhaps (reverting to the situation in Camplin’s case) a juror

will compromise — What would I have done if I was buggered at fifteen?”
~In short, the test cannot ‘withstand - cr1t1ca1 exarmnatlon :

123 The Enghsh Cnmmal Law Rev1s1on Comrmttee after a mne-year con-
~sideration of Offences Against the Person (other than sexual offences)

recently came to the conclusion in regard to provocation that the objective
test ought to go.3° Tt will be remembered (see para 1.9) that the preliminary

- determination by the judge had been abandoned in the Homicide Act of
~1957. The principal recommendation of the Committee in relation to provo- -
“cation was that the law should be reformulated and in place of the reasonable
- mman test the test should be that provocation is a defence to a charge of mur-

der if, on the facts as they appeared to the defendant, it can reasonably be

k regarded as sufficient ground for the loss of self-control leadmg the defendant
to react against the victim with a murderous intent. In the Committee’s view
“this formulation has some advantage over the present law in that it avords :
~reference to.the entirely notional “reasonable man”, directing the jury’s
‘attention instead to what they themselves consider reasonable which, they

~said, “has always been the real questlon” And they further recommended i
'that the defendant should be judged with due regard to all the circum- .
stances 1nc1ud1ng any. d1sab111ty, physical or mental, from which he suffered.

_The Committee proposed no change in the. present rule whereby the

: defence applies only where the defendant’s act is caused by the provocation

~and is committed suddenly upon.the- provocative event, not to cases where

- the defendant’s violent reaction has been delayed, but they thought the

- jury should still be allowed to take into consideration prevmus provoca- -
~ tions before the one ‘which produced the fatal reaction. i

: 124 1 have come to. the view that the ob]ectlve test should go and l,
recommend its abrogation. In the result the jury should be directed to con~
- sider - the: 51mp1e legal, although no doubt oft—tlmes extremely dlfﬁcult
o ~pract1ca1 problem —_—

" 'Was the accused person really provoked and’ did he or she genumely
lose the power of self-control and as the result of that loss and of

29 Jeffrey [1967] V.R. 467, 478, ‘
30 Fourteenth Report 1980 (Cmnd 7844) para 81

17ﬁ‘
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‘the provocation act as the accused person did, or was the conduct
not the result of natural and sudden anger but of brutal and planned -
“ferocity? ” R e e e
1.25 The onus should remain upon the prosecution to negative. the exist-
ence of provocation and consequential conduct leading to death of the
wvictim. Of course the lapse of time between the provoking incident and the
killing and the mode of retaliation, are matters which may well in the
- circumstances be proper for consideration of the reality of the conduct
. being truly provoked and not premeditated. As has been pointed -out, in
many of the cases all the circumstances surrounding. the killing including
~prior provocative acts and conduct should be considered. R o

1.26 There is a further matter which it is suggested needs legislative atten-
Cn tion. Whilst it seems that there is a general recognition that words as well as
TAE s - B actions may be provocative®! it cannot be said to be entirely clear that words
alone without more will suffice to found a defence of provocation. The Full
Court of Victoria in the case of Enright3? in 1959 took the view that in a
case where the provocation was primarily the repetition of the words
“bastard” or “you rotten bastard”, it was not open to the jury to take the
., view that any ordinary man could have been provoked by such slight means
" _to lose his self-control so far as to batter the victim to death with a piece
- of wood. Enright was a man of no great intelligence who had led a roving
life-and had been variously a station hand, horsebreaker, and shearers’ cook.
‘He had had several falls from horses and also a heavy fall in which he injured
the back of his head. After this fall he had suffered lapses of memory and had
~ -several short periods of treatment in mental hospitals. As-a boy of 10 or'12
- years he'had learnt that he was illegitimate and had developed an obsessive
aversion to the use of the term “bastard”. He struck up an acquaintanceship
. with an elderly man named Robertson when they were both looking for
_work and told him something of his early history. A trivial argument began -~
~between the two men which went on for some time as they were walking
~ along a road during which Robertson called Enright a rotten bastard upon-

“Mere” Words as Provocation o

may more readily pive ovo: o |
e eddll};gggrgtwaﬁ, {0 provocation thup it ﬁgn‘g:;le S;) ;hat he
 control as a defence. allowed to set up his self-induceq oW:II’.lt;‘;)i;
_ ( cation are to be asg
i E e ‘
:lmbiagrsonal.ly, but according to t;gcd&not
able man in his place, 3¢ et

1al impulse releaseq |

are e highe . edbyaneris

that are depressed by alcohol, hlgher 1ain centres and j% is th under the

an aggressive reaction b a st €nce a drunken Person may be €S5S¢ centres

to a sober person, . - o rulus that would cause only Z‘ sl?g]l)llt.oivo'lt(:eq‘to‘
- Pe o ' ’ . R ) Ug Iritation

R

- which he remarked that that was a terrible thing to say but Robertson con- - Circumstanceg. calleq foo
. tinued his abuse. Enright realised that the latter was using the objectionable " In any eveh t wh : | A0r 1n all the B
- word because he knew that he could hurt him by doing so and as he said, = aware that they w‘gl ere there is evidence of Intoxicatj 1 the i i
. the word was racing. through his mind all the time and’he just went cold. uinely provoked or hneed to ask themselveg whethe ?}? the jury would be
~Robertson- kept reépeating the appellation and eventually Enright lost his really spoiling fo Whether he or she was by reaso 11; € accused was gep. B
~ self-control and hit him repeatedly with a piece of ‘wood thereby killing him. i I trouble. n of the alcoho}] consumed
The members of the Court thought that although it was open to the jury - 128 Accordingly it is not rece, - | |
" to consider what Robertson did was not merely to abuse Enright but fo try depnvmg an accused of the d ;Ommended that intoxication be ¢ - ‘ .
. with malice and persistence to hurt and enrage him nevertheless these wprds  Lawful A - : (detence. - © Capable of iy
~ were not sufficient to provide a defence. In the intervening 20 years since {50 cts as Provocation ' , L
- this case was'decided there seems to have been a noticeable change of atti- 29 Finally, if the foregoing re ‘ -
tude in the courts and it is not hard to imagine a defence of provocation - ifficulty has to be met. It might bgoggllgéd?tlons are accepted g possibl |
‘ Or example that g pei'Son e [
~ ¥ who o

. succeeding in the hypothetical case of the Croatian referred to in para. 1.20
Lo abeves T e e e e T D

’ t was provoked to the point g 3 forcible or
orney- ‘ : :

3y — R of losing hig
oo T —— -6 5 power.
sk 380381, for Northern Ireland v. Gallaghe [1963] AC. 340,
85 Sge i . A R A : S, 349, 0
ipoce Infra, para 2,63, where it js recommended e

81 Parker [1964] AC. 1369; Moffa (1977) S1 ALLIR. 403; Dutton (1979) 21 SASR: 356:
e o . : Sesen O . . . ] ncr(ﬁSyedﬂ tQ‘ a maxm]um 0 £ llfe imprisonm6nt

- @[9I VR 663

ded that the penalty. ‘fof”mﬁiaﬁ@fer be

e ;
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- of self-control and so could avail himself of the ‘defence of. provocation. | DN T i o ; : |
Some judges hold the view that lawful acts can never be provocation,35 | S IMINISHED RESPONSIBILITY p
To.exclude all lawful acts no matter what the circumstanfcescou%ld be unreahlﬁ Introduction, L //,,»;%’J RN ! |
and werk injustice. On the other hand, police powers of apprehension an 2.1 Dimj . D ' :

o ersmlshed responsibility - is a/defence available in <
person charged able .in some jurisdictions

arrest contain sufficient safeguards within themselves against abuse and
are so important for the stability of society that public policy would seem
todemand their exclusion fronr any category of provocative conduct. Lawful
~arrest and imprisonment or conduct authorised by a lawful warrant or by
‘any of the provisions relating to arrest now gathered together in the Crimes
Act 1958 are seen as proper subjects for ‘exclusion and it is recommended

that provocation do not include them. . ' L , .
o R R cdor heir_ &Found of insanity does not

ity as a free narged with murder being dischareed infe.
the Governorr’gani It results rather in his beiig ké'?jg ‘d nto the commun-
Pleasure be known. This will be fféal? -‘ strict custody unti]

o Recdmmen'dati_ons. e , ‘ , )
= 1.30° In Working Paper No. 6 several options were set out as to the course paragraphs 2975 - . : '
s of reform. In the light of subrmrissions received and what has been said . 22 ap ‘7 2.33 below. with more fully in
before in this Report it is recommended that A o 2 The term diminiched . , ' :
SR . . . v el diminished reg - v :
- (@) Legislation along the lines of Option A be adopted as follows: II)’;’:SS_ES:K;n although not a partig;)lgillgﬂggt n;ay be called 2 short-hand ex-
L. Any rule of law whereby provocation is insufficient fo reduce w fenrcle‘ vlizrh?ps best expressed in the ngzhsggr da defence which is at
: murder ‘to manslaughter unless it would or could have caused a o - s introduced into this Code in 1961 Sent' Criminal Code. The
reasonable person or an ordinary person or someone with some (D) When a person Who unla fk 1 . qlon 304A provides:

. ; - of the characteristics of such a person to lose the power of self- stances which, but for the proviw- u ly kills another under circum-
o < . control and, in consequence, to act as the accused acted in caus- ute murder, is at the time of d Jons of this section, would constit-
g B .ing the death, and any rule of law requiring proportionality of Wwhich causes death in such a St:én,g the act o making the omission
‘response to provocation, or limiting the time which may elapse ansing from a condition of arre % of abnormality of mind (whether

~ between provocation and response, are hereby abrogated. | tOr ‘lnheyen_t_\\ causes or induced b; dIS’SI(; retarded development of mind

2. Nothing in the preceding section shall limit in any way the matters : tg élglptalrl his capacity to understang W;:f hor 1njury) as substantially

- which may be taken into account in determining any issue of fact. the agt rg his actions, or his capacity to knosvltshdgll?gz or his capacity

I . s ¢ o make the omission, he is guilty of maz&;sl.eﬁ?g?zltlgijl E)gft oo

~(b) It be further enacted: - Dl S e
- 73, Provocation may be by things done or by things said or by both
77 together, but does ‘ot include any lawful arrest or imprisonment
"~ or any conduct authorised by a lawful warrant or by any of the
provisions of sections 457 to 463B inclusive of the Crimes Act
1958, unless the offender believed that what was so done was

- unlawful.

- might ’Wells ?)tee’ gﬁ Il;;%gn%:g;ed in the case before 1;11;':1 %g%lesltillgiélle%d that 2
omicide (our manslay h § Circumstance reducing murd oens)
the jury’s undoubted i ter).% He later justified thi oy to _culpable
adanoIy s und right to ret | ;8 course by refere
adding that the doctrine he had initiateq . © ' 0I°t O1 @ charge of murde,

- “was founded inci : | '
 distinction dbeéltv:r)enexi1 what i opreltural justice, which recogni
. our own, was termey at iIn other countries, equally enlj "fgmsed a
— - ¢ murder in the first ang in thc~,~seco§1€itec§1 s
% Dingwall (1867) 5 Irv. 465. o \f}gree,,

21

- 35a-¢,p. Mr, Justice Zelling, the dissenting judge in-the Adelaide case referred to herein. .
- In the same case the Chief Justice and Mr. Justice: Jacobs took the view that unlawful- -
- ness of the provocative conduct as a separate requirement to found the defence has

W
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37 Ferguson (1881) 4}Cc'>up._‘5:52,, 558, ,k : ?;;
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* and which under our own ?humane'system we could act upon better

and more conveniently by the distinction between murder and culp-

.~ able homicide.”’37

England; o S .
2.5 1In England the initial impetus for such a defence arose out of the
long-standing pressure for the abolition of capital punishment. The govern-

- ment of the day succeeded in 1957 in having enacted legislation which intro-

duced a defence of diminished responsibility. This was the English Homicide

Act of that year and the same Act to which reference has already been made

for its alteration of the law relative to provocation and wkich also provided
for the types of murder which should attract the death penalty.

The relevant sections are as follows: ST v ‘

- “2. (1) Where a person kills or is a party to the killing of another, he

shall not be convicted of murder if he was suffering from such

abnormality of mind (whether arising from a condition of arrested

or retarded development of mind or any inherent causes or induced

by disease or injury) as substantially impaired his mental responsi-

bility for his acts and omissions in doing or being a party to the.

- killing. ' ‘ o .

(3) A person who but for this section would be Jiable whether as

principal or as accessory to be convicted for murder shall be liable

instead to be convicted of manslaughter.”"

2.6‘:' The description of the abnormality’“of mind set out in the section was
taken from the Mental Deficiency Act of 1913 but the importation of the
concept of mental responsibility had no precedent. In 1960 Lord Parker

N

“(the then Lord Chief Justice of England) in the leading ‘case Qf : Byrne38‘

construed the constituent elements of the section thus:—

-« ‘Abnormality of mind’ .. . means a state of mind so different from -

that of ordinary human beings that the reasonable man would term
. it abnormal. It appears to us to be wide enough to cover the mind’s
- activities in-all its aspects, :not only the perception of physical acts
and ‘matters, and the ability to form a rational judgement as to
whether an act is right or wrong, but also the ability to exercise will-
power to control physical acts in accordance with that rational judge-
ment. The expression ‘mental responsibility for, his acts’ points to a

consideration of the extent to which the accused’s mind is answerable

~ for his physical acts which ;ndst, include & consideration of the extent:
- of his ability to exercise will power to control his physical acts.”3®

* The existence of an abnormality of mind is a guestion for the jury, on

‘which medical evidence is- important but not decisive; the jury is quite
“entitled to disagree with even unanimous medical evidence if in their opinion

. other evidence, including the accused’s acts or statements and his demeanour,
- conflicts with and outweighs it. - = ..o oo om0

gy ¥

38 [1960] 2 Q.B. 396.
?AL403. ©

R

N

¥
\1\‘”
‘As to substantial impairment this.is a‘ i - i i
:  to subst 18 a question of degree which Engli
_ ialll‘;&é esas}lflsC ghg;lg be approached bybthe, jury in a broad, gommonsénse vgvas;]
‘ : 5 €rs as a person’s ability to resist his i : incapable
of scientific proot, p 58 ;hty t(’).resmvt his nnpulse‘s” are 1ncapab1¢
2.7 The authority of Lord Parker’é i he truction .
A e J view on the construction of th -
| gqn has not i%bsequently been questioned and has been adopted be;z St?fe
Privy Council.#® The defence thus embraces just about all types of pathol-
ogical mental abnormality both incurable and transitory. . S

~ New South Wales. s

2.8 In 1974 New South Wales adopted diminished‘rééponsibﬂity by enacting

- section. 23A of the Crimes Aect which substantially reproduced the English

formula, .
Diminished Responsibility and Ihsa,nity.k , v \
2.9 In Victoria as in England and most other common law}'juri‘sdiét‘ions a

person whom the tribunal decides because of disease of his mind did not

know the nature and quality of his act or kno 1 ’
10w the nature an j w that it was wrong, be
criminal responsibility. This statement of the law is known as the I\%I,c . ﬁgﬁtgg
_Rule.. If his mental condition is such the law says he is insane, Short of
gﬁi?iltyl there is 1};01 _defc;l{ll;:e involving mental abnormality which can affect
linal responsibility. This was the position in Engl: ;
cide At 1058 y as the position in England before the Homi-

210 Since the introduction of section 2 of that Act there has be
slgr}lﬁcant_ drop in the number of persons acquitted on the zrcl)lellsidbg‘;ninaf
sanity. Whereas in 1954, 1955 and 1956 the numbers so acquitted were 22
24 and 18 respectively the numbers in 1976, 1977, and 1978 have been 2.
1, and 1. It can be with some confidence asserted that the defence of insanity
1s now very rarely raised. On the other hand there has been a steady increase
in the number of persons convicted of manslaughter on the basis of dimin-
ished responsibility, e.g. 36 in.1961, 66 in 1970, 79 in 1978, In Appendix A
a degaﬂed tabulation for the years 1957 to 1979 sets out the numbers so
convicted and the range of sentences imposed. ‘

211 The dlassification “diminished responsibility” now harbours a diverg.

ent group of offenders. Some types of offenders call fo aci i
amongst the mentally disturbed comprised in the Table. T%:s%eglragﬁinenuon

, (a) The Psychopaths. . e | ;
- 2.12  Psychopathy is a term which psychiatrists have adopied to deséribe a

- mental disorder characterised by inability to conform to basic social require-

ments. In the words of Sir David’ Henderson, a ‘Witness before. the Gowers .

- Royal Commission on'Capital Punishment (1953) and ‘an expert on psycho-

pathy, the individuals who constitute this group -
““are social mis-fits in every sense of the ‘term, pers‘ons_‘ f_'wlho, havé never

been able to adapt themselves satisfactorily to their fellow-man, and

appear to be entirely lacking in altruistic feeling”’.. . -

Irrespective of all the efforts which are made to assist ’thclﬁ; oftén :

from their earliest days, they remain at an irimature, individualistic,

* 40 Rose [1961] 1 All ER. 859.
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»=2 14 Diminished responsibility has bkeenrin,VO,ke‘d in a number of cases as

- irresponsible conduct ., .”
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. ego ic level. On this account they fail to appreciate reality, they
5 _g%gqgrclﬁzc él‘;angeable, lack rperm\'stenge‘{ of ggort agds\%f’cﬁ él;nﬁ'l:}sirtao-“
o y experience or punishment. They are angerous whe
| %)erc(l) ﬁ%EZyc-};Ir)g%%VOid ofp affection, are cold, heartless, callous, cynical

belief ... \

s o

wave.”4t R T
| Not surprisingly, some have secn.“psych(')path.y” as ‘_amo'unﬁl.nég ‘Eodxi)s
ore than “immorality’’42, and while its classification as a psyc ;’aln‘b'e :

]glrder is generally recognised*3 it has remainéd a highly contentious subject.

-However the English courts have nit excluded it from the “abnormality of

. ) e lle !- . - r\‘i ’ d inByrne44 Who
P fied in the Homicide Act; indeed 1,.he’_acc}ls:e in Byrn vh
gtl;ggglesc{) Zﬁid then sexually mutilated a young girl was desc_nbec'lr ?18' _e:: g;)éga}tl:
pyschopath who could not control his violent perverted desires. The cep

of psychopathic disorder has become an acknowledged .aand ’ifhpQrtgp‘F ;pa.rt:

of the English criminal jus't»ilg.;e}sys«t;:rfl.45 e
(b) Intoxication. e e L R tion and criminal
.13 question of the relationship betyveen,;ptoxlga_ ion. a crimin:
%éigon'g%%i%uﬁhas proved one of the m_o;stt. dlﬁtilggt‘lti l‘llrtlogl}gélt?(‘xi ;I(‘)l:leldC:;llc')tugit’
imi pe; rejected the - sition that into: uld ar
D e e it 48 of the Homicide Act 1957;
an “‘abnormality of mind” within section 24 of the Ho At 1957;
}? I?ertls azil;cr)l Orr;il.’ll?ség to accept that substantial impairment of responsibility

‘ : ; bt ssation. bined with - isting abnor-
: : self-induced intoxication, combined with an exis ing abnc
mzﬁtxesg%tfﬁ%rél_ which is not by itself sufficient for a: defence»,undeF : tgg_; e
, ?;cti"cﬁ)};i 47 However in 1975 the Court accepted the view that ‘,tl}f,:e;dmay .
" cases where an accused person ‘“‘proves such a craving fo;' dfmkf?f,\ y.rll‘gS; a3

to produce in itself an abnormality Qf. min‘d.”’%? T
{’é)ﬁ‘Mer\ciy‘Kiﬁlling-' S T e

l{&..*‘

a defence to mercy killing.*® Home Office research indicates that between

1957 and 1968 there were 23 such cases.®® The cases follow a pattern of

people Xilling their. severely retarded children or terminally ill parents; a

. . D) Vi IT) . E S - - : : ‘. ‘ Y . Suall dia '- 
- state df_'f“‘reactlve dcpressmn: (an abnormal sta_te o;f,despa;l’rk‘) is usu; y va}

41 Réport of the;Rc;yal C’arﬁmi.s‘sio’ﬁon Capii'él Punishment (Cmd. 8932), para 398.

42 ¢ g Wootton, “Diminished Responsibility: A Layman’s View” (1960) 76 L.Q.R, 224, -+

43 The Mental Health Act 1959 (UK.) recogn‘iSes “psychiopathic disorder” as “a persistent

disorder or disability of mind . . . Wthh

44 11960] 2 Q.B. 396.

45 See e.g. A. Ashworth & J. Sh;pland. 'f‘fsybhdpathS~ in thé Cﬁii}iﬁal »P;dcéssf’ [1980] |

Crim. L.R. 628. - -

48 Di Duca (1959) 43 Cr. App. R. 167. i

47 Fenton (1975) 61 Cr, App. R. 261 L
48 Tbid, A

. 1o Nott] m ing News:June 12, 1958; Moodie, The Times Jan. 1 3
1058 [%ggilecs}ig?%%h;% ;52%‘12;‘5@ The Times July 2, 1960; Gray (1965) 129 Justice

of the Peace & Local Government Review 819; Price, The Times Dec. 22, 1971,:.

50 B. Gibson & S. Klein, Murder- 1957‘-1968{ ‘A ‘Home Oﬂ‘ic'e‘ Statist?c_al Div_is,i’c’)n‘R\gﬂo ‘

;O‘nMurderinEngland"&Walgs’Tabléd,'zb_ VT
R ; ;Z'S(}:‘Q ;O

o

L = nosédfand ‘thé{ré,‘bvéin,‘g 10 medicql evidence. calléd ’ki"n‘vfebutfal by tﬂe CrOWn - |
7 imp’c‘)sc_d_.i e
~and show a lack of judgement and forethought which is 5?“105? .b‘?¥°‘.l,d 215 The defence of dlmlmshed »fé»smnjsibyﬂity‘
i Pt 5 by e e e e e e

- ;'Hdspifalk‘;O_rders".‘ Gnin
©2.16  In England in 1959

- section ‘ehacted that: i S |
. “60—(1) Where a person is convicted before a court o

vesults in abnormally aggressive or seriously .

G

and a sympathetic reaction from ‘the jury, a verdict of ‘manslaughter is
' ,returnedfand;a;sjentencefof probation or a short term of imprisonment is

* (d) Provocation.

/ has served to compensate

i fgr _What many regard as a deficiency.in the existing English lavy relating to

- sion or hysterical dissociation (an imperfect adaptation to stress and conflict)
- -or similar mental 'dis’ttirbance;m,, SN R IR ‘ IR

~In these situations it is not uncommon for both provo’cation and . dimin-
ished responsibility to'be taken as defences. | S

) a riéw Mental Health Act was enacted to make

~ fresh provision with respect to the treatment and care of mentally disordered

e o SAY = - T O :
% (@) the court is satisfied, on the written or oral ‘evidence of
7 two medical practitioners (complying with the provisions

... of section sixty-two of this Act), — ST
(@) that the offender is suffering from mental illness,
. psychopathic disorder, subnormality or ‘severe  sub-
- normality; and = A e
- (ii) that the mental disorder is-of a nature or degree which
- 'warrants the detention of the patient in a hospital for
~ medical treatment, or the reception of the patient into

‘guardianship under this Act; and et

]

a5




‘ments have been made for the offender to be admltted to a specific hospital

217 Once a section 60 order is made, the cnmlnal ]ust1ce system relm-'

~ offender and the risk of his committing further offences if set at large .

2.19 Since 19605 con31derab1e expenence has been gamed in the handling

.made even though the offenice would normally attract a substantial sentence

‘some dlvergence of opmlon with regard .to punishment versus treatment '

~under the Chairmanship of Lord Butler was set up to consider to what -
_-extent and on what criteria the law should recognise mental disorder or -

‘abnormality in a person accused of a criminal offence as a factor affecting,

~his liability to be tried or‘convicted and h1s dlsposal and also to consider any
- "changes necessary relatlng to the provrslon of.. approprlate treatment in

(b) the court is of opinion, having regard to all the c1rcum-
. “'stances .including the..nature of  the offence and the’
-character and antecedents of the offender, and to ‘the
other available methods of dealing with h1m that the
most suitable method ‘of d1sposmg of the case is by means

of an order under this section,

the court may by order authorise his admlssmn to and deten_- '-
- tion in such hospltal as may be specified in the order . .. ” =

“The section further states that an order shall not be ‘made unless arrange-

(subsection. (3) ). An order made under the section in addition must specify
the form of mental disorder from which the offender is suffering upon which -
both medical practltloners must agree (subsectron 5)). ‘ ,

quishes its control over the offender and he becomes for most purposes a
compulsorily admitted patient under the Mental Health Act and can be
released by the mental health authorities.®

~Since a hospital order may therefore be a “soft option” for some: offen- -
ders or may be insufficient to protect the public from dangérous offenders
who might be prematurely released, section 65 was enacted to enable higher
courts to direct that the offender should not be released without the consent
of the Home Secretary This section empowers the court to make a restric-
tion order where ‘it is necessary for the protection of the public so to do”,
and “having regard to the nature of the offence, the antecedents of the

either without limit of tlme or dunng such penod as may be spec1ﬁed in
the order”. ,

2.18 The Home Secretary also has power to order that a prisoner found
to be suﬁermg from a mental disorder be transferred to a hosp1tal 33

Sentencing.

of prisoners convicted of manslaughter on the ground of diminished respon-
sibility. The courts have in general taken the view that where an offender
satisfies the statutory conditions for a hospital order such an order will be

of imprisonment on the ground of general deterrence.” There has been
which is not surprising in an ‘area where courts are dealing with persons

whose, moral culpability is often difficult to assess. Perhaps the most difficult
of such persons are the psychopaths. In 1972 a widely based Committee

. 53 Section 72. ' ‘ ’ ‘
- .54 The Mental Health Act 1959 dxd not come mto operatlon untxl November 1960
‘ ‘:55D A Thomas, Prmcxples of Sentencmg, 2nd edltlon (1979) p. 296.. it

52 See sectron 63 (3).

)

prlson hosp1ta1 or the commumty for oﬁenders suffermg from mental dls-

- -order or abnormality. This Committee which delivered its Report in late

~'1975% came to the conclusion that prison was probably the most suitable

- environment for dangerous psychopaths and thought that hospital orders
should only be made for such persons in spec1a1 circumstances.

2.20 Enghsh leglslatlon allows the Home Secretary to release on licence
and recall at any time a person serving a life sentence.’” Sentences for life

imprisonment for manslaughter on the ground of diminished responsibility

are not infrequently imposed, the justification for these having been recently
restated by the Court of Appeal (Criminal Division) in Maun.®

~ “Where the accused has some mental deficiency and it is 1mposs1ble

' to foresee exactly how that deficiency will continue and develop .
it is right and proper for the Court to keep 2 hold, as it were, over the
‘accused by sentencing him for life and then leavmg the questlon of
his rclease to be determmed when h1s cottdrtlon m‘ Yproves, and as it
improves.”

The same Court has charactensed a llfe sentence as bemg more favour-
~able to an offender than a fixed term of imprisonment. - -

“Very often a sentence of 1mpr1sonment for life is imposed in mercy,
it may well be that a man is suffering from some mental element
which will clear up very qulckly, and in those circumstances with a

© sentence of life 1mpr1sonment it can be rev1ewed at any tlme 7759

The Vlctorlan Scene.

221 Any consideration of reform of the substantlve criminal law cannot

be divorced from the question of sentencing and sentencing options. This

is particularly so in the case of homicide where the mental condition of the
- offender can have such an important bearing both on his criminal responsi-

bility and therefore hlS gullt and on the problem of his disposition and
treatment

2.22 This Report wﬂl recommend reform by prov1d1ng for a defence of
dlrmnlshed responslblhty to a charge of murder.

Charges of Murder |

2.23 Before setting out the reasons for such recommendatlcn it is thought
helpful to shortly consider the medical procedures in operation when a per-

son is charged with murder and what ‘practicable courses are open to the

court when 1t is faced with the problem of sentenclng

2. 24 Before a person charged with murder is brought to trial a psychiatric
examination is made and both his fitness to plead to the charge and his
mental condition at the time of the homicide are the prime objects of interest

~ at this stage. If he is considered fit to;plead and there is materiai to support

a defence of insanity (i.e. a condition of mind which comes within the con-

~ fines of the McNaghten Rules and that condition emsted at the time of the

58 Report of the Commzttee on Memally Abnormal Oﬁ‘enders (Cmnd 6244)
57 Criminal Justice Act 1967, sec. 61.

58 (1978) 71 Ci. App. R. 100 102.

39 Costelloe (1970) 54 Cr App R 172 174
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honnc1de) the defence is faced with the problem of whether or not to plead H

" insanity, the onus of prov1ng which rests upon the accused. Because of the
consequences of success in this defence a decision whether or not to plead
it can be of deep and painful concern to both the accused and his advisers
but further consideration of th1s aspect of a cnmmal defence is not germane
to this paper. c «

2.25 However the result of the trral is. germane in two respects If the

defence of insanity is not taken and a verdict of guilty is returned, then the

court has no option but to sentence the accused to 1mprisonment for the
term of his natural life. This sentence was substituted for that of death by
hanging early in 1975 and so far no policy seems to have emerged with
respect to the actual length of imprisonment which must be served or
‘whether and when the prisoner can come under the consrderatlon of the
Parole Board with a view to ultlmate release. - :

2.26 - At the present time there are 70 prisoners undergomg a sentence of
this type. It has been estimated by Dr. Bartholomew, a consultant psychia-
trist at Pentridge, that the mental condition of approximately 50 per cent of

these prisoners was at the time of the offence such that evidence of their
.diminished responsibility could have been produced had that defence been
avaijlable and consequently in their cases a verdict of manslaughter would
have been possible. Dr. Bartholomew is an extremely experienced psychia-
+trist who has conducted psychiatric examinations of over 850 prlsoners
convicted of murder. :

Not Guilty but Insane

2.27 If the defence of insanity is successful the verdlct of not gullty on the :

ground of insanity, although it pronounces the person charged to be free
of criminal responsibility, leaves the trial ]udge no option but to order the
prisoner acquitted on that ground to be kept in strict custody in such place
‘and in such manner as to the court seems fit until the Governor’s pleasure
is known. Effect is given to the direction initially by confinement in Pent-
ridge Prison. The Governor then may by order direct that he be kept in safe
;custody during the Governor’s pleasure in the place des1gnated in the order

- or in such other place as a person or authority des1gnated in the order may

from time to time determine.®®

2.28 The Governor’s practice is to direct that the person be kept in strict
custody at Her Majesty’s Prison at Pentridge or such other place as the
Director-General of Commumty Welfare Serv1ces may from time to time

determine. On reception into Pentridge the prlsoner” is -again £xamined ¢
psychiatrically and a decision made. Consideration is given to Whether the -

person is mentally ill or intellectually defective within the meaning of those

terms as deﬁned m the Mental Health Act 1959 The former is deﬁned as -

_meaning. <

- “tobe sutfenng from a psychlatnc or other 1llness which substantlally-;- i

impairs mental health”
and the latter as

“to be. suﬂ’enng from an arrested or 1ncomplete development of /

d” 61

- 60 Crimes Act 1958 sectron 420
o1 Sectron 3,

This w111 be seen as covering a much wlder field than the McNaghtena |

Rules If the person appears to be mentally and/or mtellectuall:y defective

- then section 52 of the Mental Health Act may be brought 1nto operatlon
Tlns section reads as follows:— ,

- %52.(1) If any person while lawfully 1mpnsoned or detained in any

- . gaol or other place of confinement appears to be mentally ill. or intellec-

© tually defective it shall be lawful for the Minister for Social Welfare*

upon receipt of certificates in the prescribed form from two medical

practitioners to direct by duplicate order under his hand that such
~person shall be removed as a security patient to some State. institution
“as the Minister for Social Welfare* thinks proper and appoints.
- (2) Every person so removed whether before or after the commence-
 ment of this Act as a security patient shall be detained in some State
institution until it is certified either by the authorized medical officer
alone or by the superintendent of such institution and some other
medical practitioner that such person no longer need be treated in
- an institution, whereupon the Minister for Soc1al Welfare* shall if
- such person remains subject to be continued in custody issue his
order in duplicate to the superintendent of such institution directing

“that such person be discharged from the institution and removed to

the gaol or other place whence he had been taken or to some other

“gaol or place of confinement to be dealt with accordlng to law or if

“such person does not remain subject to be continued 'in custody the
Minister for Social Welfare* shall dlrect that he be dlscharged and
- he shall be discharged accordingly.”

2.29 If the Minister for Commumty ‘Welfare Services dlrects removal as‘

a security patlent to a State institution the person certified passes out of the

control of the prison authorities and into that of the mental health authori-
ties. By way of illustration, in August 1980 7 of the 40 held ‘during the

Governor’s pleasure under section 420 of the Crimes Act were in mental

“hospitals — 4 in J Ward at the Aradale Hospital at Ararat, 2 in Mont Park, .
and 1 at the Bundoora Repatriation Hospital. J Ward, Wh1ch is the old

Ararat Gaol is the most secure of these hospltals but has an eﬂ’ectlve
capacity of only 30 pat1ents Ao : :

2.30 Those who are not certified under section 52 but are mentally dis- -
“turbed are initially held in G DlVlSlon at Pentridge. It has been described -
as a decreplt building but staff care is expert and humane and fac111t1es ;
~are to some rextent improving. However there is only scant provision of

education and industrial therapy. Individual and group: psychotherapy is

- undertaken to a limited degree by the two staff therapists. There is also a full-

time psychlatnst whose  time is, however, taken ‘up ‘mostly by administra-

~ tion and ‘court appearances and a consultant psychlatnst employed on a

part-trme basis. =~

231 When the psychlatrlc state of the patlents” (to use a euphemlstlc
term) has been assessed, a- dec1s1on is made as to where they shall best be
accommodated within the prison system. This depends of course in large
part on the availability of accommodation, some remaining in G Division at =
- Pentridge; others are: transferred to country pr]SOHS others may be sent -
to less secure prison-institutions.

o :,* Now the Mrmster for Commumty Welfare Serv1ces B o E
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. There aré'c’asés. where ‘after the killing ‘has ‘taken plabé 1,th»,e;m’enta1- G “2-‘36”~Sh:0u‘1d’ suéh ’ak-vérd:iCt,. become possible the relationshi " Lo
- condition of the person who has killed quickly returns to normal, and little crime and the punishment can be coz;pligisgg cti?f?icruelltatllglllllsl?rf hb‘edtwm‘l il i
if any psychiatric treatment is necessary. 0 o bility .c;andf_ollow‘f,li;om]mentala,illness, psychopathic disorder, Su;ﬂ%rgjﬁ?;lzf |
2.32 -Of the 33 section 420 cases who were not certified under section 52 - | inhereﬁt ca%lse".i’VIf;;I‘xils fési?ihgr’séﬁﬂéﬁzg‘}r v .mayhbe srom some otfier
‘in August 1980 10 were in G Division and the remainder were spread -~ being of diminished responsibility? Is it to {,’2 ‘3‘,12 'wfo mthbe nerorded as R
throughout the prison system, most of them having prospects of rehabilita- alternative, treatment designed fo cure his abnormakity. of sacl, oS 20 LT
tion progressing through the country prisons to open camps and then to partly the other? What does the present system :11 i ’c%)amy “can be | [ j
release. supervised by parole officers, Country prisons, however, have no achieved within it? Apart from such treatment as j ow ﬂalll)'l.What can be | T
_ psychiatric staff and must rely on visits from the psychiatrists at Pentridge. - foction 52 of the Mental Health Act 1959 or Withis ?ga rison sysem fhe |
~If symptoms recur and treatment is required the: “patient s must in most following options would seem to be open. Som s e the | g |
~ cases be returned to Pentridge. It needs repeating thatisnone of these where necessary .as to how far they s pen. oome comments will be made e ‘
“patients” can be regarded as criminals or as responsible for their action T oD RO SNy ate approprigge. oot n e ’ “
inkilling. .~ oo o o Alcoholics and Drug-dependent Persons Act 1968, i

intoxicating liquor or drugs of addiction to ar {
1toxic liquor or drugs of lon to excess and drunkenne
addiction contributed to the commission of the oﬂ’ence,"thén csosu(;: ?11;25

- 2.33 - In the case of persons detained during the Governor’s pleasure under

© section 420 the Adult Parole Board is required once in every year and also

whenever so required by the Minister, to furnish to him a report and recom-
mendation with respect to every person who has been ordgred pursuant to -

- “the provisions of the section to be kept in strict custody. The Adult Parole

Board is a body consisting of a judge of the Supremé Court who is its

Chairman, the Director-General of Community Welfare Services, a. full-

. time member appointed by the Goveinor-in-Council, ar'd three other per-

2.37 Section 13 of this Act provides that where the offehder’habituall'yA ﬁses ‘ ‘ H . |

- soms, including one woman, appointed by the Governoz-in-Council. How- and it has been hel
ever it is for the Minister o decide if and when a person detained shall be are, th as been held in the case of Robinson®® that until such time as the}; ‘
.released. R S e R - : o to ’aVoeic%) rgzlnsil:ﬁl;lggtsecgon 1fh§hopld n}c; v oo t0,enable an offender l ‘
T U s AT R . ; ul where this is otherwi , .enabl ’ -
" Guilty of Manslaughter — Diminished Responsibility - - Interest. : ¥ : therwise ?Pproprlate in the publlc

| 'Secﬁbn 51, Mental H'ealtk;Aict 1959. | ; PR
2.38 Section 51 (1) of the Mental He»a,lt}gy Act 1959 reads as folioWS:
any criminal oﬂence by a

. 2.34 The relevance of the foregoing is that ‘as matters stand at present
~persons found guilty of manslaughter on the ‘ground of diminished responsi-
bility if committed to prison, would be subject to much the same treatment
~and conditions as those detained during the Governor’s pleasure except for
- the fact that the maximum penalty for manslaughter is 15 years.%? Section =
52 where applicable would be brought into use and otherwise those needing

5‘1-,.~(t1),fWh'ere a person is convicted of
-court of competent jurisdiction the court on being sati
court of co Jurisdiction the atisfied.
- .prpéluctlon of a certificate of a medical practitionergor by suChbgtl?;:
- evic e,n_?le as. thetcourt;may,requlrfa that such person is mentally ill
or intellectually defectlvc; may in lieu of passing sentence order such

psychiatric care would follow the same pattern. .= .

. When a prisoner is received into the prison his location within the
. prison system is considered by a Classification Committee which has the
- assistance’ of Dr. Bartholomew. T T AR Bl N P LT (IO TS
- ' The prisonér’s incarceration may thus range from J Ward at Aradale
~'to the Prison Farm at Morwell. -~~~ o0 o
- .2.35 Unlike the compulsory sentence for murder; in the case of man-
- slaughter the court has a greatly increased number of options as to what -
- sentence it may pass, and it is to these options to which attention will =~
- -now be directed. The maximum sentence of imprisonment for manslaughter =
- is'for 15 yyears:but there is no minimum sentence prescribed, so that the °
. court may impose a fine or indeed discharge without penalty if there be a
- case: suitable 'for that generous treatment. The latter could be the rare
- (although always possible) result after a verdict of manslaughter on the

~ ‘“ground of diminished responsibility following upon a trial for murder,

" upon the production of the order and certificate sha; i
- and detained in such institution accordingly. all b¢ nfmitted e
‘The disadvantages of this section is the absence of arv bain
. 1sad o6 MIS section 1s the absence of any accompanvine
- power to. speclfy.‘th»e length of the offender’s detention or yOthecr(:;?S%anjlnng
restrictions on his Telease®; under section 51 (2) the oﬂ"ender»becongeace
recommended or approved patient and his discharge or detention is ent; e
in t'h,et ,khanvds Qf thek hosp;}talﬂ superintendent (section 42).

2.39 The unsuitability of - this section was ‘highlighted in a case in the

County Court at Melbourne in 1975 in which a h
i ST . w g -ma ' . i ‘
- ‘to three counts of md'ecent; assault ‘was ordered ;3),%29-3%&};1&%‘1:; (it%dlguﬂt}{ .
- Ear;k:?,Psy‘chl‘at‘nc.Hospl.tayl. There he was examined by the Medical vSu(I))g?- ‘

63 [1975] V.R. 816 (Full Court of Victoria), -

62 Crimes Act, section’5. & . 816 , e 5
e e SRR Sl . % See Mayne, unrepo;tc;d, 9‘Decenv;ber;,1975"(Full;Cou'rt'-of 'ViCtbﬁa)’ | v




mtendent and another doctor soon after’ admlssmn and they formed the;
‘opinion - that there was no treatment they could carry out and that he
should be released. It so happened that because. of a technical informality -

"the judge was able to withdraw his order before that release and a sentence "

of 4 years 1mpr1sonment was 1mposed 85..

240 In. a subsequent case the Full Court in re]ectmg a contentron that' .

a prisoner sentenced for a number of sexual offences should have been

~ dealt with under section 51, pointed out that there was no way in which the
- prisoner could be compelled to remain in a recommended hostel. The court

“was of opinion that the use of section 51 was limited to cases “where the

court is satisfied in all the circumstances that the making of an order under, -,

the section is preferable to passmg sentence” 88

- Reform of Section 51.

2 41 ‘Early this year a Consultatlve Commlttee was set up to review the‘
Victorian Mental Health Legislation. At its invitation a submission was -

made by the Law Reform Commissioner in which amendments to section 51

of the Mental Health Act 1959 were recommended. A summary of those ‘

' recommendatlons is set out hereunder

1. A court making a hospltal order should be empowered to further '

- order that the release of an oﬁender regarded as dangerous be sub- .

. ject to special restrictions.

- 2. The ultimate decision to release sitch offender should be taken by
" the original Court of Commltment upon referral by the hospltal 2

- superintendent.

(It will be appreciated that this recommendatlon envisages a systemy" o

different to that presently operating in England, where under section
65 of the Mental Health Act 1959 the power of release is in the hands
~of the Home Secretary It has been submitted however that this
~power should reside in the original Court of Commitment to be

‘exercised at the court’s discretion upon referral and recommendation
,by the Superintendent of the hospital in which the restricted patient

- 1s held. It is considered that the court has more experience and
- expertise in balancing the need for public safety with the demands of

or individual freedom and has the advantages of both publicity and i

~legal representation. A Ministerial decision on the other hand is
- not only vulnerable to party political influences but is made in pnvate
Where civil liberties are at stake justice is more likely to be seen to

-be done in the courtroom than behmd the closed doors of the bureau— RN

cratic process. )

3 As it is not desirable to 1mpose t1me 11mlts on hospltal orders all = 5

such orders should be of 1ndeﬁn1te duratlon

| 4. Oﬁenders admitted to hosprtal under a hospltal order should bef s
“treated in the same way as compulsorlly admitted patients except

(where a restriction order is also made) in relation to discharge.

5 ‘The use of hospltal and restriction orders should be sub]ect to statu- .

.. tory prerequlsues srmrlar to those dehneated in sectlons 60 and 65

°5R V. Rapke, ex parte Curtts [1975] VR 641 SR e e e
08 CarIstrom [1977]VR 366 367-368 : S e

S
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of the Mental Health Act 1959 (U K. ). (See supra paras. 2.16, 2. 17 )

- Sections 60 and 65 of course refer to all offenders wherever charged
-and (;hls Report deals only wnh persons charged with the . cnme of
-murder ~

6 Provision should be made for 1nter1m hospltal orders” as suggested
by the Butler Committee.

(In England it was found that some problems arose Where a person
was committed to hospital under section 60 and refused to co-oper-

- ate with treatment or became intolerably disruptive or where it was
. sometimes found that a defendant had been feigning a mental dis-
~_order. The idea of the “interim hospital order” was that the defend-
.~ ant be committed to a specified hospital for a limited period for
i compulsory detention for diagnosis and assessment. At the expira-
~ tion of this period the court would again consider the case and would

order should be made.®” It will be appreciated that for any of these
recommendations to be effectuated substantial provision for treat-

secure prison hospital such as exists at Grendon in England or, it is
understood, in British. Columbia, Canada would be requlred)

Release on Recogmsance.

2. 42 The court is empowered to release a person conwcted on a recogm—

sance to be of good behaviour and to appear when required before the
court to receive sentence for the offence for which he has been convicted.

'This type of recognisance is not often used and the Crimes Act 1958 directs
that a person convicted of any indictable offence shall not be released upon |

such a recognisance if in the opinion of the court he can properly and con-
vemently be released upon probatlon ‘

Probatlon. :

2.43 Section 508 of the Crimes Act . 1958 allows the court to make a
probation order where it is of opinion that having regard to the circum-
stances (which include the nature of the offence and the character and
antecedents of the offender) it is expedient to do so. This is an order requiring
him to be under the supervision of a probation ‘officer for not less than 1
and not more than 5 years as specified in the order. Such an order may
require the offender to comply during the whole or any part of the proba-
tion period with such requirements (including a requirement that the offen-
der submit himself to medical, psychiatric or psychological treatment) as
the court considers necessary for securing good conduct or for preventing
a repetltlon of the same oﬂ"ence or the commlss1on of other offences.

Treatment in Pnson.

2.44 The avallablhty of treatment in prison has already been discussed
(supra, paras. 2.30-2.32). The court, when considering what punishment to

* impose, may seek assurances that somé treatment for a mentally disturbed

offender will be given. Those assurances may be given but the court has no
power to order treatment. It may of course recommend it.

e See Butler Report, paras 12.5 to 12.6.

2

33

have discretion as to whether a further hospital order or a custodial

‘ment elther in local hospitals or as the case may ‘require, in a

L i
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- 7111979] V.R. 248.
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In a recent case in the Federal Court of Australia in its appellate juris. -
dlctul)rrlx aS‘irre Gerard Brennan of the High Cour.t who ‘,‘Was_‘th@ g ]que of |
' the Federal Court remarked: =~~~

“Tf there be statutory provisions ‘gove‘rniln‘g the making of hospital

" orders or the giving of directions as to psychiatric. treatment the

‘statute would probably specify both the occasion. for anq Wthg‘chdi-

3 O - . 2968
tions of exercise of particular statutory power . .. .-- -

 He went on to say:

- «put where there is no statutory power which might autgoqse thhlz _
" application of force to a prisoner ‘without his consent during |

to direct the application of force in order to effect SQmefp§yghiatr11<:
treatment. The compulsory administration. of drugs or the ’Q(:mput-,
sory application of electro-convulsive therapy are not treatments

~incarceration, I know of no jurisdiction impliedly vested in a court.

7 be ’ ‘ in of special statutory
i“h tay be ordered by a court in the absence of special stat
’ g&i/cet;sfnﬁuch less may a court devoid of those powers purport to

authorise ' the application of force at th_e discretion’ of prison'
authorities.”® o o

l’ris;m without Treatment.

’ | ser itho , recommendation: és to treatment
, In effect a sentence without any recommendat tme]
-%éixsres,lit' to the Classification Committee and the Government Psychiatrist

" to recommend and implement such treatment as is possible with the resources

available. Moreover. if a fixed term of imprisonment is imposed with a

minimum period to be served it is always open to ‘the Parole Board upon

~ expiry of the minimum term to release the offender under a parole order-

_requiring him to consent to undergo psychiat:ic trea;memﬂ e

It is to be remen ' - psychiatric t Whenkevér"c‘_o'ntem-
! t is to be remembered that psychiatric treatment w » |
' %)ii?edlfor ihe rehabilitation or the promotion of mental health of an offender

must be undertaken with an awareness on the part of the prisoner of what

~ were highlighted in the recent case of Tutchell™ in the Victorian Full Court.

S 11 had pleaded guilty to a number of sexual offences involy
k(‘intez‘,u;l‘cig? young ,Il)’)oys and girls and had been sentenced to a long term of

~ jmprisonment. He. appealed against the sentences imposed and the Full

Court heard evidence from psychologists and Dr. Bartholomew and received

- a report from them and other psychiatrists. It was shown to the court that

‘ .ad an established tendency to commit offences of tyhe;_type;of._
. gv‘%ﬁ%e%ehﬁgda&fﬁ,convicted and it seemed likely that if he was given a

_prison sentence ~without receiving any treatment he would on his release

- yesume the commission of these kinds of offences. The court was concerned

mainly to take a course. which if possible would protect young girls and boys

from sexual offences by him. There was no satisfactory treatment available

" not be treated outside, pxjincipally for ‘two reasons.

68 Channon (1978) 20 ALR. 1, 7:8. “
0 1hi 18] &8 2% } | |
70 Icl')gr'tmunity Welfare Services Act 1978, section 195.

I
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the treatment involves and with his consent to undergo it. These matters

in the prison and the court was compelled to a conclusion that ,h.e_,could}‘ '

Firstly, treatment would depend on Tutchell’s consenting to a require-
ment in a probation order that he submit himself to psychiatric or psycho-

- logical treatment and the court felt there was serious reason to doubt whether
~he understood what would be involved and whether he was capable of ex-~

pressing a real and informed willingness to submit to it. Secondly, because of
- the necessity for the various persons and authorities involved in carrying
out the plan to provide treatment agreeing to fulfil their respective responsi-
bilities the proposed plan of treatment was nct feasible. Because of what were
-undoubtedly good reasons the Mont Park Hospital could not undertake the
responsibility of accepting Tutchell as a voluntary patient. In the result
the court sentenced him to a reduced term of imprisonment.

k:Réfo,l"m of Law of Mutdefi' =

2.47 There is one further matter which needs emphasis before tutning,
to the justification of a new defence, that is to repeat and stress again the

need to reform the law of murder recommended by the Law Reform Com~

missioner in Report No. 1. In that Report it was recommended that all
three forms of constructive murder be abolished and that the crime of
murder be redefined in the following terms:— = - P

(1) Where a person kills another, the killing shall not amount to
~murder unless done with an intent to kill.

(2) A person has an “intent to kill” if, but only if, his purpose is to
kill or he realizes or believes that his actions are certain, or
more likely than not, to kill. '

(3) The “‘intent to kill” may relate to the person in fact killed or

- to another, and need not relate to any particular person.” .

‘The present forms of constructive murder —  intentionally causing
serious bodily injury which in fact results in death, unintentional killing in
the course or furtherance of a crime of violence,” and causing death by an
act of violence done to a person known to be an officer of justice acting in
the execution of his duty, or a person assisting him and done with the
object .of preventing lawful arrest or detention — would all then become
crimes of manslaughter. In all of these crimes the intention to kill is absent.

Special Defences to Intentional Killings. -

2.48 We then look to the defences to what are or seem on their face to
be, ‘intentional killings. :

Insanity needs no discussion as the accused’s state of mind relieves him
from criminal responsibility. Self-defence provides a well-known justification
for killing and further justifications and excuses may be found in situations
of necessity and duress which have been dealt with in Report No. 9.

The Problem of Mental Abnormality. i

2.49 Mental abnormality remains. How far can the mentally abnormal
person who has intentionally killed be excused? Is punishment a proper or
the only solution? Can treatment assist and ensure his peaceful absorption
into the structure of an ordered community? These are problems faced by

72 In place of the felony-murder rule: see Crimes (Classification of Offencesy Act 1981,
section 3. ‘ , ” A ‘ ’ 1981
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every judge at some time in his;judicial life — probléms which this Report

attempts to face. In a sense reaction to provocation is just one facet of these

problems but provocation is a concept of such long standing in our criminal

law that it seems proper to treat it separately as has been done here. But
with other and ‘usually less transient manifestations of mental abnormality

we have so far failed to reach a coherent and principled solution.

2.50 Where a killing has been brought about by an emotionally disturbed
person whose reason has been distorted by intense jealousy or by pity or by
other forms of pain both mental and physical, the criminal law do¢s not
distinguish the quality of guilt of such persons from that inherent in the
cold-blooded and vicious killer. And so the person who kills out of depression,
or in agonizing concern for a terminally and painfully ill parent, spouse or
child, he who feels driven to kill by an obsessive jealousy brought about by
behaviour which taunts and humiliates him, or the battered wife who, fearful,
confused and resentful at last in an irrational explosion of violence destroys

" her tormentor — none of these would be able to put forward a claim to be

allowed a manslaughter verdict and so escape the sentence for murder, viz.
imprisonment for the term of natural life. So too, the 30 year old man with
the mentality of a child of 6 who kills in an access of childish anger also
faces a verdict of murder withits mandatory punishment.

2.51 Drs. Parker and Sime, two foréfisic psychiatrists of considerable ex-
perience, both criticise the limitations of the defence of provocation as it
has developed in English (and Australian) law. In a Paper presented to a
Seminar on Provocation at the State College of Victoria at Coburg in Sep-

tember 1979 they called for consideration of what they described as the

“gentle murderer” in whom they saw characteristics such as the following:
" (a) He has usually been under appreciable provocation over a period
- of time. This can extend to a number of years or may be over a
- shorter period, -and is usually in a matrimonial setting. ‘
(b) Whilst the final ““trigger” for killing can be overt enough to allow
a successful defence of provocation in many cases it may be so
‘minimal as to be hardly noticeable. = '
(c) The essential personality of the individual is gentle, non-aggressive,
non-responsive to stirring, and forever trying too desperately to
please. There is a long-standing non-reaction to continuous and
often considerable provocation. : '
(d) The individual is very depressed and stressed at the material time.
(e) There isg?{ often an obsessional element in a usually quiet, contained
and repressed essential personality.

(f) The kiling is USua]ly‘b'y a sudden impulsive act and one which can

be very violent.

2.52 Thc accused woman in the recent and much publicised case in Adel-
aide would seem to have possessed a number of these characteristics. There

~ being no defence of diminished responsibility in South Australia, no. evi-
dence appears to have been given of her general psychiatric state but it was

made clear that she had been the subject of violent treatment by her husband
for over 20 years and had seen the same type of treatment meted out to her

~ children. A crisis point wag reached when she saw visible evidence of the
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" The “Murderer”. L g
2.53 The word “murderer” still carries a powerful stigma and it is sug-

result of violent treatment 6f one of her dau’ 5, Wi
res nt t of ghters, with her mental state
being aggravated by a recital to her later by the daﬁghter of a long course

| of incestuous conduct with the female members of the family,

On her own account she had formed an intention to kill her hus
at least some hours before the event but as she was described byrvffli?rslsgszcsl
as being in a state of shock it can be assumed that a psychiatrist would have
had no difficulty in describing, her mental condition as being within the
accepted bounds required for the defence of diminished responSibility.~ In
the result ‘the circumstances were of such an appalling nature that the jury
acquitted in what can only be described as a “sympathy verdict”.

gested that it is both just and reasonable to reserve that sti
. o bl 1d 1 I ) > ] ma f
deliberately vicious and calculating offender. Moral culpabilit%r is s?ﬁl tgg

important element in the administration of the criminal law and should play -

a real part in evaluating the quality of guilt. Where responsibilit

criminal act of killing a human being is affected by sonIie abnon};lglcgyﬂcl)g
the mind which is beyond the control of the person performing the criminal
act, it would seem that fairness and justice demand both that the stigma
to be attached to the act should be lessened.and that some help should if
possible be made available to cure the mental defect both for the comfort
of the offender and the good of society. A first step in effectuating these

objectives would be to provide a defence which will show that such an

offender should not be classed as a murderer.,

move towards solving problems in thi a i '
oA impr'g p this area is to remove the mandatory
sentencing rests with the judge. It is not known how far thi

be acceptable politically but the considerations set out ‘ihnlst;%uﬁigvgg}ﬁg
paragraphs lead to the view taken in this Report that for the present, at
any rate, the mandatory penalty should stay as marking the public aversion
felt to the crime of coldblooded and evil killing. It is thought too that such
a penalty may well have a deterrent effect amongst those of .sound mind
and evil intent who are disposed to commit such a crime. ‘

2.54 In the course of discussions it has been suggested that the initial

The Formulation of a Defence, o

2.55 How the defence suggested should be ex ressed is n

English section™ has led to difficulties as for exlzimple Whenoz)sgrg;}ilétrliﬂ;}:z
have beqn required to testify whether the defendant’s abnormality of mind
substantially impaired his mental responsibility, this being a legal or moral
concept, not a medical one. The Butler Committee recommended ' that the
English section should be reworded and suggested the following:

“Where a person kills or is party to the killing of anothe \
not be convicted Qf murder if there is medical ogr other evic{ellllfe Stl}lillil:

73 For convenience the section is repeated here:

Sssgon 2-(1). i . ’
“Where a person kills or is party to the killing of another he shall ot nvi

, ¢ 5 , 5| 0t b
murder if he was suffering from such abnormality of mind (whether aeri(s:g;lgv lgggff
condition of_arrested.o_r retarded deve!op’ment of mind or any inhecen: S Iror oa
induced by disease or injury) as substantially impaired his mental responsibility for his
acts and omissions in doing or being a party to the killing”, ‘ Wy Tor s
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sonment for murder so that the complete power of"
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he was suffermg from a form ofemental dlsorder as deﬁned in sectlon B

L e

4 of the Mental Health Act 1959 (Eng.)’ and if in the opinion ‘of the

jury the mental disorder was such. as .to be an extenuatlng clrcum- .

stan¢e which ought to reduce the offence to manslaughter

2 The Committee was of the view that by tying the section to a definition o
of mental disorder the formula would provide a firm base for the testifying -
fpsychlatrlst to dlagnose and comment on the defendant’s mental state while

leaving it to the jury to-decide the degree of extenuation that the mental ,

disorder merits. This suggested wordmg was recently considered by the
Criminal Law Revision Committee ir England in its Fourteerth Report. It
thought the final words of the Butler Draft were too wide. It pointed out
that the jury would need some guidance as to what. extenuating circum-
stances ought to reduce the offence and in practice that would mean that
the. mental disorder has to be substantial enough to merit that reduction.
In its view the latter part of the suggested sectlon ‘should read:—

“the mental disorder was such as to be substantlal enough reason to :

‘reduce the offence to manslaughter 2775

- This view is accepted

2 56 The Victorian Mental Health Act 1959 has no deﬁmtlon of mental'
disorder” but defines “mentally il as meaning to be suffering from a

psychiatric or other illness which substantially impairs ‘mental health and

~also contains a definition of “initellectually defective’” as meaning “to be

suffering from an arrested or incomplete development of mind”.
Mental disturbance or abnormality or disorder for which the defence

: 'SUggested in this Report is meant to provrde requrres a widely embracing

definition. The term ‘““men: tal’ disorder” is not used in the Mental Health

 Act 1959 and consequently it would be confusing to insert such a definition

in that Act. However there is no reason why one should not be included

in the Crimes Act itself. A paragraph along the followmg hnes would be.

needed:
-« Mental d1sorder for the purposes of this sectlon means mental

iliness, arrested or incomplete’ development of mind, psychopathic

disorder, and any other disorder or disability of mind. "

Accordingly it is recommended that there be a defence of dlmlmshed,

responsibility in terms substantially as follows:

; ‘Where a person kills or is party to the: kllhng of another he shall
not be convicted of murder if there is medical or other evidence that
he was suﬁenng from a form>of mental disorder as defined here-
under and if in the opinion of- the jury the mental disorder was such

as to be a substantial enough reason to reduce the offence to man-

“slaughter.

Then would follow the definition of mental dlsorder set out in para-

graph 2.56 above.

The provision of such a defence would at once enable the court both
to impose a. sentence more ﬁttmg to the gravrty of the partlcular crime and

" 74 Sectron 4 deﬁnes “mental dlsorder” as meamng mental 1llness arrested or mcomplete
3 ’crlsevelopnglgnt of ‘mind, psychopathlc dxsorder, and any other dlsorder or dxsabxllty of mmd :
para ' :

the moral culpablhty of the offender, and in approprlate cases make pro-

: 'v1s10n for psychlatrrc treatment. where considered necessary and feasible.

2. 57 However it must be reahsed that the defence cannot of 1tse1f enable

~ the court to deal with the psychiatrically disturbed person who should be
- confined to and treated in a secure hospital. For such people the availability

of hosp1ta1 orders and hosprtals adequately staffed is essent1a1 See para 2 41
Intox1cat10n. R

2.58  The view that the crime of murder should be reserved for dellberately
vicious and calculated killings has formed the basis of the reasoning in this

Report. Logically, therefore, a killing which cannot be characterised in this

-~ way because the person who kills is intoxicated, whether by alcohol or other

drugs, shiould not be murder. Intoxication, on this analysis, might then suffice

as a form of mental disorder capable of berng ‘substantial enough reason to "

reduce the offence to manslaughter. A statutory means of eﬁ‘ectrng this
change would be to add to the definition of “mental disorder” in para. 2.56
. however caused mcludlng by the taking of alcohol or other drugs.”

It has already been recommended i in para. 1.27 that intoxication should

~ be a matter to be taken into account in the defence of provocation. This, -

however, is not a radical proposal since the common law has long recog-
nlsed that drunkenness is relevant to the question of whether the accused
was in fact provoked (the subjective test).”® In the general criminal law,
however, and in-diminished responsibility in particular, it is more prob-

lematrcal whether intoxication by itself should extenuate crime. This has

been the sub]ect of enduring debate:-- as evidenced recently by the polaris-

“ation of views in the High Court in O’Connor.” 1t is considered that, since

the issue has proven so. intractable and so controversial, it should be the
subject of further detailed investigation which is not appropriate in the con-

text of this Report. Some thought might be given, for example, to the

suggestion of Barwick C. J. in O’Connor that there be created an offence
of being so intoxicated as not to be responsible for one’s criminal acts.”™

Accordingly it is not recommended at this stage that intoxication be
included in the defence of diminished responsrbrhty

The Sentence for Manslaughter.

2.59 Conviction for manslaughter in England and in all Australian States
except Victoria and Tasmania carries a maximum penalty of imprisonment
for life. In Tasmania the maximum is 21 years and Victoria 15 years. Curi-
ously there is a large number of offences for which a greater maximum is
provided in this State — 20 years for at least a dozen offences (including
making a demand with a threat to kill or injure, kidnapping, robbery, hi-
jacking an aircraft) and 25 years for armed robbery. No logical reason’ cdn
be detected for downgrading the gravity of manslaughter where the circum-

- stances can range so widely from the near excusable to the most blzarre

and depraved

' 2.60 In England there is a well establlshed system of secure mental hos—

pitals, Broadmoor in Berkshire with a capacity for approximately 750
patients, Rampton in Nottmghamshlre able: to hold about 1000, and Moss

_ T8.¢.0, Thomas (1837) 7 Car. & P. 817; 173 ER 356.

44 (1980) 54 A.L.JR. 349

78 Ibid., at 358.
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Side in Lancashire with about 400: In addition there s Grendon Psychiatric

Prison with a capacity for about 300 and with a Psychiatrist Medical Super-

tendent. Consequently there has developed the tendency earlier noted to
make hospital orders where it is felt that effective treatment can be given in
lieu of prison sentences and where also prison patiénts can be detained as
indefinitely as seems necessary. Although the Butler Committee made a

number of recommendations with regard to the management of mentally

abnormal offenders the system of hospital orders seems to be working

* reasonably well. However the Committee thought that as a general rule the

dangerous psychopath should be kept in prison; if feasible in a psychiatric
prison like Grendon. In the comparatively rare cases of the dangerous

. psychopath who has killed and successfully pleaded diminished responsibility

the court has imposed a sentence of life imprisonment. This is done with the
realisation that under the“provisions of the Criminal Justice Act 1967 the
Home Secretary has power to release on licence and recall. S

2.61 Tt has earlier and elsewhere been suggested that hospital orders should
be provided for in Victoria where in appropriate cases they can be made and
that ultimate control of the disposition of prisoners in respect of whom such
orders have been made should be retained by the court. Of course as yet
there is nowhere near sufficient provision for secure detention in hospital.
Thus to provide for the case of the dangerous offender it scems desirable
to give to the court the power to impose a sentence of life imprisonment.
Unlike the mandatory penalty of imprisonment for the term of natural life

. the manslaughter penalty should be aligned with the provisions of section

190 of the Community Welfare Services Act.-This would mean that in

imposing a sentence of life imprisonment for manslaughter on the ground

-of diminished responsibility the legislation should direct the court to fix a
lesser term (“the minimum term’’) during which the offender should not be
eligible to be released on parole. The position would then be that after the -
expiration of the term the Parole Board would review the mental condition
of the prisoner and if thought proper release him under appropriate con-

ditions. .

2.62 The justification for imposing a life sentence iﬁ the case of an oﬁende‘rr :

convicted of manslaughter because of diminished responsibility is well ex-
pressed by Sir Harry Gibbs, when as a judge of the Queensland Supreme -
Court, he stated:— e |
“A person found guilty of manslaughter by reason of the provisions
of Section 304A of the Code is liable to imprisonment with hard
labour for hfe. Cases of manslaughter by reason of diminished res-
ponsibility may, like other cases of manslaughter, vary greatly in
their nature, and the appropriate sentence may vary accordingly, but
- the imposition of a proper sentence is, under the Code, the responsi-
- bility of the Court, not of the Executive. In some cases in which it
~ appears that there is no likelihood that the convicted person would
be a danger to the public if set at liberty and that there were mitigat-
ing circumstances a light term of imprisonment or no imprisonment
- at all may be appropriate. On the other hand there are cases in which
the mental condition of the convicted person would make him a
danger if he were at large and in some such cases sentences of life
imprisonment .may have to be imposed to ensure that society is
protected. It is true that the proper place for many of such persons is
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© sary, in the present state of the la r the court to - )
Trpate o 1 w, for the court to im
‘filelciiff life imprisonment, if that is not otherwise inappgg;‘;iZt:e? )y
abnor ultinsmnces- of the crime, rather than let loose a man whoso
onormality of mind may lead him to commit further killings, 7 se

‘2.63l'blt‘is‘theréfo;re‘ recommended that the Taxir. o ie ‘

, ek mended that the maximum

il;l(l)lgl}te{l 1n Victoria be altered to one of life imprisonmyenl:z:lac%tzh for man-
of the Community Welfare Services ‘ at section -

provide for the court to fix a minimum term in such a sentence

.2.64 In the'foregbing discuss" n the ' ; ‘
" %0 o1c Iscussion the recent decision of i i
Veen®® has not been overlooked. In that case the majorit;lff Itilg }éoi(;?ﬁeig

Evidence by Pmsecution.

2.65 The question h isen : '
~ the calling ((,lf as arisen of the necessity for a provision to deal with

evidence of insanity by the
gutg forwar‘d a de_fcnce’\\of din};in%;hed
diminished responsibility where a defence of insanit

to ask for a verdict of ouj : » o C
of verdict. 0 gu1lty but Insane — this being the the

™ Pedder, unreported 29 May 1964
80(1979)23 ALR. 281, ) 1964
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vein®® and Mr. Justice Sholl in 1950 described the. ‘ijiﬂictfcreatyed by the q . \‘

2.66 YFc‘)IIOWiﬂg on the Third Repdft the fCribm‘ir‘idl; Procedure (Insanity) Act

onus of TIifOOf in &ins;ani.tya as “contrar%': to «theratrzladiticlm and.,»genéus;' of the W ‘
TR L » WSe . common law” and saw it as a matter for urgent legislative consideration.®” -~ & .
1964 was enacted in England. Section 6 of the Act provided as follows: " In 1960 Mr. Justice Monahan held that the burden of proof had nmever = |
~«g Where on a trial for murder the accused gontepdg T e - moved from the prosecution and that the defence carries only the evidential
" (a) that at the time of the alleged offence he was insanc so asmot.. . . burden, that is of producing or pointing to evidence leading to the accused G
7 to be responsible according to law for his actions; or . .. - being shown to be insane. However the other two members of the court - o
" (b)that at that time he was suffering from such abnormality of . An which thus matter was being determined held fothe contrary.” Here, as: oo |
" mind as is specified in subsection (1) of section 2 of the Homi- - . - Wwith diminished responsibility, difficulties arise in charging a jury, as for B
~cide Act 1957 (diminished responsibility) . .o . example where evidence of both insanity and automatism (the latter of .
the - court shall allow the prosecution to adduce or elicit evidence ~ g vs?fl;icp=ica1fr1e3‘:‘ithe‘ normal burden of proof) is before the court at the close o K
" tending to prove the other-of those contentions, -and may give direc- : ona TR R B A e T P |
tions a% to fhe stage of the proceedings at which the prosecution may 2.69 . The Butler Committee in 1975% and the Criminal Law Revision Com- N \
. adduce such evidence.” . o e o D mittee in 1972% both thought that the burden of proof in respect of. insanity ¥ |
* Tf the récommendation for adoption of a defence of diminished ‘r"SPOfillS“ should rest upon the prosecution in the sense that if insanity were raised, the |
; bility is accepted then it is further.lc'iec_ommende;l ‘thatja section alopg similar ~burden should be on.the prosecution to prove in the case of murder both
e ' lines to section 6 above be enacted. . - SRR R b

“that the accused intended to kill and that he was of sane mind when he
| | - carried out his intention. R T e T

Burden of Proof. | T S e 1

.67 Where a defence of provocation is taken it is for the defence to point

to evidence either in the case for the prosecution or 1n its own case that

- thet uch’ provocation. But this having been done, the prosecution
gllflls‘? I?rlgxsles»beyorlzd reasonable doubt to the satisfaction '.of'thc v]ury,thatv,;t.h‘e} S
killing was not brought about as a result of provocation, In the English
Homicide Act 1957 which introduced the defence of diminished responsi-

" bility it was provided that the burden of proof should be on the defence,

~ although it is for the defence to satisfy a jury not beyond revaso,nab_yle‘ doubt
‘but rather on the balance of probability that the accused was suffering from
diminished rtesponsibility.8 Where the defence exists it 15 common and
indeed natural for both provocation and diminished :responsﬂnh_ty to be
urged on behalf of the person accused. It can be and undoubtedly often is
confusing to a jury to be told that on the one hand the prosecution must

~ satisfy them in one way in the case of provocation and on the other hand
the accused must satisfy them to a different degree in the case of ﬂ;mmlsh;d

,-responsibility. The English Criminal Law Revision Comr‘m‘ttqe’ 1n84both.1ts ,

b Eleventh®? and its Fourteenth Report, and the Butler Committee® recom- -
& mended that provision should be made to adopt the same burden of proof

i . for both defences i.e. that described above in respect of provocation.. This
. seems to be an eminently sensible course. ~ . B

270 1t is suggested that consideration be given to providing for the per-
‘suasive burden of proof in respect of insanity to be the same as that for -
provocation and diminished responsibility. -~ ~ . Gl

Additional Matters.. . ,
2.71 - In Working Paper No. 7 reference was made to two further possible
reforms in relation to diminished responsibility (paras. 92-93) and it was -
there indicated that a final view would not be attempted until all comments
had been received. Only one such comment deals with these two matters
and that in terms of approval of the reforms suggested. They are:

 Charges of Manslaughter. PR Lo A

2.72 Paragraph 95 of the Fourteenth Report of the English Criminal Law

Revision Committee reads: =~ =~ BT S I ,
. “Under the present law diminished responsibility is a defence to a
charge of murder. A person cannot be charged or indicted for unlaw-

ful killing by reason of diminished responsibility. Many practitioners
~think there ought to be such an offence. A commonly met situation

. is this. A man is killed. An hysterical woman telephones for the

- police. When they arrive, she admits that she has killed the man. She

" is arrested, charged with murder and committed in custody for trial

. “on that charge. Once she gets to prison it is obvious to the medical

~ officer there that she is suffering from a mental disorder. Following
the usual practice in murder cases an independent consultant psychia-
“trist is retained to examine the defendant and report on her condition.

.

Yt is recommended that like provision should be made in Victoria.
Although not strictly within the terms of reference upon ‘which this
~ Report is based the foregoing recommendation calls for further mention of -
‘the defence of insanity. Since the enunciation of the McNaghten Rules the’
courts have held the law to be that the onus is on the person accused to. .
 prove insanity if he raises that defence. Dr. Glanville Williams, one of the
great modern writers in ‘the criminal law, argues convincingly. that the
normal burden of persuasive proof of guilt of the criminal offence charged .
should remain on the prosecution.®? The late Sir John Barry wrote in similar
81 Dynbar {19581 1QB.36. .
82 g‘i‘i'éz?i’;et l(gcnﬂld; %991) para, 140 (1972).

8 “The Defence of Insanity & the Burden of Proof” (1939) 2 Res Judicatae 42, 49, -
87 Carter [1959] V.R. 105, 110-111, . ~ Heiatas 25 2%,

88 Mizzi unreported, (Vic. Full Court); see Morris & Howard, Studies in Criminal Law
(1964), pp. 60-61. » S T e B La

‘89 Bufler Report, paras. 18.39-18.41. ‘
83 para, O4. 7 = 90 Eleventh‘Report, para. 140, . A

; 84 para, 19.18. L _ ‘ : R e e . 5 ;
. -85 Criminal Law. The Gc{)zeral Pa‘rt‘ (1961) pp. 516-521. " 43
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- should be created an offence of attempted manslaughter by reason of proyo-
- catlon and/or dlmlmshed responsrblhty mlght be adopted in Vlctorla It 1is

"He agrees w1th the d1agnos1s of the prlson medlcal oﬂicer Neverthej S

less the defendant still, in practrce, has to be 1ndlcted for murder.”

| For some’ years as a result of a Court of Criminal Appeal dec1s1on S
judges had to leave the j jury to decide whether a defence of diminished res-
ponsibility had been made out and pleas of gullty on this bas1s could not -

~ be taken.® The Report went on to say:

“This [situation] resulted in some d1stressmg tnals In the early 1960’ e

‘the judges decided that when-there was no dlspute that the defendant =

was suffering from mental abnormahty amounting to diminished res-

ponsibility, he could plead ‘not guilty to-murder but guilty to man--

slaughter by reason of diminished responsibility’ and that such a
- plea could be accepted by the court. This was approved by the court .
- of Appeal in Cox* . . . Even this more humane and sensible procedure :

is not completely satlsfactory The mental ‘condition of a disturbed

person is not likely to be improved by having a charge of murder =
'outstandlng Further, it cannot be right that charges should be pre-

ferred in the most solemn way known to the law, i.e. on indictment,
when the prosecution - know that. there is a defence to the charge

- which is likely to succeed. In our Working Paper ‘we suggested that
. if relevant medical evidence is available provision should be made for
allowing a person to be indicted for manslaughter although he has
‘been committed for trial on a charge of murder. A number of those
who commented .on our Working Paper welcomed this suggestion.

- They included the Law Society, the Association of Chief Police

~ Officers,  the Metropolitan Police Solicitor, the Women’s National

~ Commission and the National Council of Women of Great Britain.

- The Senate of the Inns of Court and the Bar also welcomed our

-suggestion . . . *

The Commrttee recommended - that prov1s1on be made enablmg a
Magistrates’ Court, if the defendant consents, to commit for manslaughter
by reason of dlrmmshed responsibility or, if he has been committed for trial
on a charge of murder, allowing a defendant, if he consents, to be indicted
for manslaughter by reason of diminished respons1b111ty The inclusion of

the requirement for the consent of the defendant was based op-the dﬂﬁcult
~ situation which' can arise where a person’s mental condltlon may be in

issue, e.g. the poss1b111ty of prejudice to a defendant who Svmshes to plead ,

: another defence such as alibi or nnstaken identity. \\

It is recommended that provision be made enablmg a Mag1strates
Court if the defendant consents to commit for manslaughter by reason of
diminished respon31b111ty or if he has been committed for trial on a charge

‘of murder allowing a defendant w1th hlS consent to be so indicted for .
vmanslaughter o ,

E’Attempted Manslaughter. TR

‘273 In Working Paper No. 7 (para 93) it was suggested that the recom-
mendation of the English Criminal Law Revision Committee that there

S Matheson [1958] 1 WLR 474
‘*[1968] 1 W.L.R. 308 ‘

4

el s dsiag K@

consrdered ﬂloglcal that wh11e a krllmg under provocatron or d1m1n1shed e

responsibility is manslaughter an attempted killing under the same circum-

: “stances should be attempted murder.®? This illogicality was one of the major

reasons for the recommendatlon of the Enghsh Committee,

274 The posmon in this State is however somewhat more complex thanv

that existing in England due to the presence of sect1ons 11 to 14 in the

- Crimes Act (VIC) 1958.

Acts done with intent to: commit Murder and attempts to Murder
‘11. (1) Whosoever ‘administers to, or causes to be administered to

. or to be taken by, any person any poison or other destructive thmg,‘ ‘

_or by any means wounds or causes to any person any bodily injury
- dangerous to life, with intent in any such case to commit murder,

shall be guilty of felony, and being convicted thereof shall be liable

to imprisonment for a term of not more than ‘twenty years.

~ (2) Whosoever attempts to administer to or attempts to cause to
be administered to or taken by any person any poison or other des-

tructive thing, or shoots at or in any manner attempts to discharge -

any kind of loaded arms at any person, or attempts to drown suffocate

or strangle any person, with intent in any such case to commit

. murder, shall (whether any bodlly 1n]ury is effected or not) be guilty
of felony, and shall be liable to 1mprlsonment for a term of not more
than fifteen years.

12. Whosoever by the explosron of gunpowder or other explosive
substance unlawfully and maliciously destroys or damages any build-
ing with intent to commit murder or whereby the life of any person
is endangered, shall be guilty of felony, and shall be liable to imprison-
ment for a term of not more than fifteen years.

13. Whosoever unlawfully and maliciously sets fire to any ship or

vessel or any part thereof or any part of her tackle apparel or furni-
ture or any chattel therein, or casts away or destroys any ship or

vessel with intent in any such case to commit murder or whereby the

life of any person is endangered, shall be guilty of felony and being
- convicted thereof shall be liable to 1mpr1sonment for a term of not
.more than twenty years.

14. Whosoever attempts to commit murder shall be guilty of

felony, and shall be liable to 1mpnsonment for a term of not more |

than fifteen years.

The above provisions were derived from sections 11 to 15 of the
English Offences Against the Person Act 1861 (24 & 25 Vict. c. 100). These
sections were repealed in England by the Criminal Law Act 1967 which
enacted inter alia that a person indicted for murder may be found guilty of

attempted murder (sec 6(4) ) and that a person convicted on 1nd1ctment of

an attempt to commit an offence may be sentenced to fine and imprisonment
up to the maximum specified for the completed offence (section 7 (2) ). Thus
the sentence for attempted murder in England may be anythmg up to life
imprisonment.

- 92 The present state of the law in Victoria with respect to the availability of provocation

as a defence to uncompleted homicidal assaults is uncertain: see Newmzm [1948] V.L.R.
61 and Spartels [1953] VLR 194 cf Falla [1964] VR 78.
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. increased to imprisonment :

L ;'2 75 The oﬂr'ences set out 1n sectlon
b noted,. require an intent to mur
‘ {hattemptlng to. commlt murder and W
 light of section 14. It is. recommended

ould -appear. to be unnecessary in the

be amended as follows:

| 11ty of an 1nd1ct- . o
r attempts to commlt murder shall be gu e
M Z%iosocg;/gce and ghall be llable to punlshment up to 1mpnsonment S

for life.

) 76‘ This reform’vyould facﬂnate the creatlon of an\ offence of attempted :
gt manslaughter whlch Would be 51m11ar1y pumshable o

' It is therefore recommended that where a person who attempts to k111 is at =

~the time of the offence acting ‘under: such;provocatlon and/or diminished

tesponsibility as

conv1cted of attempted manslaughter

11to 13 of the Vlctorlan Act 1t W111
(Sier they specify particular | means of .-

therefore that sections 11, 12 and: 1370

o - of the Crimes Act: 1958 be repealed and, in accordance with the recom-

imum enalty for manslaughter be S
ey O t?;l; 1?%: ?sljéﬂ para .’? 63), sectlon 14 of that Act :

‘offence hter had death
ould have reduced the offence to manslaug
-resulted, the per::,)n shall not be convicted of attempted murder but may be

| ‘;SUMMARY OFRECOMMENDATIONS

The ob]ectlve test in provocatlon should be abohshed by;an amendment
to the Crimes Act 1958 and the jury directed to consider only whether

the accused was genumely provoked to lose the power of self control

4(paras 1. 16-1 24). -

oIt should be further enacted that provocation may be by thmgs done
‘or by things said or by both together. (para. 1.25)

. Lawful arrest or 1mprlsonment or: conduct authorlsed by a: Jawful war-
* rant or by any of the provisions of sections 457 to 463B of the Crimes

Act 1958 should not be capable of amounting to provocatlon in law.

~ (para 1.29)

.- Diminished responsrblhty as a partial defence to a charge of murder
should be made available in Vlctorla by an amendment to the Crimes

Act 1958 (paras. 2.49-2.53)

. Leglslatlon to eﬁ?ect this reform should be expressed in terms similar
to those suggested by the Criminal Law Revision Committee, with the

addition of a definition of “mental disorder”” for the _purposes of the

~section (paras. 2. 55-2 56)

. The maximum sentence for manslaughter in sectlon 5 of the Crzmes

Act 1958 should be increased to imprisonment for life. (para. 2.59-2.63)

. A section similar to section 6 of the English Criminal Procedure (In-
~sanity) Act 1964 should be enacted in Victoria (paras. 2.65-2.66)

8. . The persuasive burden of proof in diminished responsibility should be
~on the Crown and this should be the subject of legislation (para. 2.67)

. Provision should be made enabling a Magistrates’. Court to commit for - |

manslaughter by reason of diminished responsibility if the defendant
consents or if he has been committed for trial on a charge of murder
allowing a defendant with his consent to be so indicted for manslaughter.

(para. 2.72)

There should be a crime of attempted manslaughter by reason of provo-
cation and/or diminished responsibility. To facilitate this reform sec-
tions 11, 12 and 13 of the Crimes Act 1958 should be repealed and the

- maximum sentence for attempted murder in section 14 of that Act be

1ncreased to imprisonment for life. (paras. 2.73-2.76)
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. ‘TOTAL

| a. | ; | |
i fo
S ' | ‘ APPENDIX A |
. o - PERSONS CONVICTED OF MANSLAUGHTER ON 'THE BASIS OF DIMINISHED RESPONSIBILITY (ENGLAND & WALES) — SENTENCE
Eaa ot ' ' 1957 1958 1959 1960 1,9_6'1 1962 1963 1964‘,1965 1966 1967 1968 1969 1970 1971 1972 1973 1974 1975 1976 1977 1978 1979
g N ' Imprisonment — = 11— 1 21— 12 e e 1
AN for up to 1 yr. e 43 28 - . 24 -39 20 15 2.6 L5 1.3 09
R ; “1-2 years inc.’ — 4 2 3 5 92 .3.-— 2 21 3 1 4 4 5 4 6 3 8 4 9 2
L ; _ 160 9.5 130 139 59 65 43 39 20 63 21 61 59 66 S50 7.6 45 87 49 14 18
S 3-4 years inc. — 3 3 2 — 1 2 1 ~— ‘2 .3 3 1 1 3 4 9 3 4 7 12 '3 14
gl e 120 143 87 29 43 24 35 61 63 21 L5 44 53 112 38 61 7.6 146 338129
L 5-9 ‘years inc. 4 4 7 4 1 1 2 2 2 5 — 2 2 5§ 3 3 2 6 6 6 8 5 10
P : 364 160 33.3 174 28 29 43 49 43 93 45 43 76 44 39 25 76 91 65 98 63 9.2
- 7 10 years & over 3 1 —_— — 3 1 e — 2 _ — “2 - - - 2 - 2 ‘ 1 2 — 1
R 273 - 4.0 83 29 39 2.5 30 11 24 0.9
5 '_ Life 3 10 8 11 9 7 14 9 12 5 8 2 6 11 12 7 10 19 14 20 21 21 24
i O : 27.3 40.0 38.1 47.8 250 206 304 219 255 9.8 163 45 128 167 176 9.2 125240 212 217 256 266 22.1
L a  Total 10 22 20 20 19 12 21 13 16 18 13 10 10 21 23 21 27 34 30 42 47 39 52
& Imprisonment 909 88.0 952 913 528 352 457 317 34.0 353 265 227 21.3 31.8 333 27.6 337 43.0 455 456 57.3 494 478
| S.60' Order - — — =) )Y Y 5 5 7 1 6 6 3. 6 9 8 5 71 10 71 1 3
_ | E ) ) ) 122106 137 20 136 12.8 45 88 113 100 6.3 106 109 85 89 23
_S.65 Order — - — =) 16)20) 25 18 19 24 29 22 27 32 32 36 27 26 20 21 18 ‘20 22
‘ R )),44.4358.8; 543 439 404 471 59.2 S50.0 57.4 485 47.1 47.4 337 329 30.3 228 22.0 253 202
Other* ) R ) Yy ) 2 1 — 2 21 4 1 — 5 4 1 9 2 5 2
NS y : Y oy ) 4.9 2.1 41 45 21 61 15 62 51 15 98 24 63 18
robation )y 91 120 48 87 1 2 — 3 6.2 4 4 3 6 -6 10 13 10 '8 10 8 8
o y 28 59 73 128 39 82 91 64 91 88 132 162 127 121 109 9.3 10.1
D 11 25 21 23 36 34 46 41 47 51 49 44 47 66 68 76 80 19 66 92 82

. Includes conditional dxscharge, approved school recognizance, suspended sentence, Borstal training.
Source: Criminal Statistics for England & Wales Tables TIX & V (1957-63), Tables ll(a) & 11X (1964-1977) and Tables S(a) &6 (1978)
Itahclsed ﬁgures represent percentages of the Grand Total in each year.
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