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INTRODUCTION

In the last five years, efforts in both houses of the Leg.islatu_re l}ave pusl;ed New York
closer and closer to the passage of a death penalty. During this time, shrill voices have
argued every major proposition with reference to tk}e death .pena.lty except one—its
actual cost. The floor debates during this period of time provide 11tt1e hard cost data,
but, as will be seen, they make clear that the death penalty Wlll call. for the most
irrational and disproportionate expenditure of energy and money in the history of crim-
inal justice in this state.? o ' _

Despite this reality, one searches in vain for legislative information on 'the subject
of actual cost. The memorandum in support of this year's de'ath.penalllty bill (§.7600/
A.9379), as in the past, states that there are ''no .fiscal implications.” Yet, as la'ge as
the end of March 1982, the Senate sponsor of the bill reportedly c_hd not kno_w Fhe fiscal
implications of the death penalty.? The Senate Research Service states in its death
penalty briefing paper, ‘‘Insofar as the fiscal implications of the death penalty are_colr’1;
cerned, the costs of its imposition and the related appeals process are uncertain.
Likewise, though the New York State Department of Correctional Services has recognized
the issue,* it has not projected costs under a death penalty statute.® o

At a time when New York State is under tremendous fiscal constraint in its efforts
to deliver basic human services, it is ironic that no one in government has attempted
to assess and project the actual cost of a death penalty here.

Conventional wisdom suggests that it is less expensive to execute a person than to
imprison a person for life. Conventional wisdom is wrong. As Mr. Justice Marshall
stated in Furman v. Georgia, 408 U.S. 238, 357-8 (1972}: .

'As for the argument that it is cheaper to execute a capital offendqr
than to imprison him for life, even assuming that such an argument, if

1 The New York State Defenders Association opposes the death penalty for any crime bgcause itis unmor.:sl,
discriminatory, and inevitably capricious. The penalty provide:s, and wﬂl always pI‘OYldC,. the opportunity
for masking racism and prejudice. Its history marches in step with the history o_f genocide; its cadence is the
cadence of expediency; its failure, the failure of humankind. The death penalty is obscene violence. There is
no excuse for its existence, and someday it will be abolished.

t by this paper retreat from these positions. _ ]

}Zetgg <1:](c>’urh?; of t}fisppaper, we will commlt)ant on sections of the dgath penalty bill, and, in particular, on
those sections dealing with publicly supported defense representation fgr tpe poor. Nothing we say here
should be read as approval of the bill or an appraisal of its ultimate cgqstltutlonallty. We are reporting cost
data, and that is the purpose of this paper. It is important fo'r state officials and the pt{bllc to know the price
tag which is attached to capital punishment. The costs outhnet_i here are the bottom_ line. Because death has
been held constitutionally to require greater procedural protectious, Gardner v. Florida, 430 U.S. 349 | 1977);
Gregg v. Georgia, 428 U.S. 153 {1976}; Woodson v. North Carolina, 428 U.S. 280 (1976}, legally required
procedures and their attendant costs will continue to escalate.

2 Legislative Gazette, March 29, 1982, at 8, col. 1.
3 SENATE RESEARCH SERVICE, IssUES IN Focus, No. 82-48, DEATH PENALTY 4 {Jan. 28, 1982).

4 In July 1978, New York's Department of Correct@onal Services reported, but diq not evalpatehthe arlxln-
death penalty position that, ''. . . capital punishment is more cgstly from an economic \(1ewp<,)'mt than other
alternatives if all costs are counted, including court, prosecution, defense and correctional.’’ DEPARTMENT
oF CORRECTIONAL SERVICES, D1v. OF PROGRAM PLANNING, EVALUATION AND RESEARCH, OVERVIEW OF DEATH
PENALTY AND REVIEW OF ARGUMENTS FOR AND AGAINST I15 Use 9 (July 1978).

$ Significantly, states with a death penalty cannot afford the "luxury'’ of non-examination. The Leg1§lgtgre
of F?i)grxilcllfalcﬁnoxzs full well the projec?tion o)f, costs made by Louie L. Wainwright, Director, Florida Division
of Corrections. Florida projects an expenditure {absent inflation) of more than $57 million by the year 2000
just to maintain the death row population. BUREAU OF PLANNING, RESEARCH AND STATISTICS, STATISTICAL FACTS,
No. SF-80-9, FLoriDA DEp'T. oF CORRECTIONS—DEATH Row ANALYSIs 2 {Aug, 29, 1980),
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true, would support a capital sanction, it is simply incorrect. A dispro-
portionate amount of money spent on prisons is attributable to death
row. Condemned men are not productive members of the prison com-
munity, although they could be, and executions are expensive. Appeals
are often automatic, and courts admittedly spend more time with death
cases.

"'At trial, the selection of jurors is likely to become a costly, time-
consuming problem in a capital case, and defense counsel w'll reason-
ably exhaust every possible means to save his client from execution,
no matter how long the trial takes.

"‘During the period between conviction and execution, there are
an inordinate number of collateral attacks on the conviction and attempts
to obtain executive clemency, all of which exhaust the time, money,
and effort of the state. There are also continual assertions that the
condemned prisoner has gone insane. Because there is a formally estab-
lished policy of not executing insane persons, great sums of money
may be spent on detecting and curing mental illness in order to perform
the execution. Since no one wants the responsibility for the execution,
the condemned man is likely to be passed back and forth from doctors
to custodial officials to courts like a ping-pong ball. The entire process
is very costly. ’

""When all is said and done, there can be no doubt that it costs more
to execute a man than to keep him in prison for life.”” (Footnotes
omitted.) (Emphasis supplied.)

The authority of Mr. Justice Marshall’s assertions,¢ as well as other recent work,’
indicate in general terms, but without contradiction, that a criminal justice system
with the death penalty is inordinately more expensive than a criminal justice system
without the death penalty.

Seventeen years ago, the State of New York Temporary Commission on Revision of
the Penal Law and Criminal Code, in its report recommending the abolition of the
death penalty in New York State, said:

“. .. [O]wing to their importance, capital cases take longer to litigate
at the trial level and obstruct the general administration of criminal
justice accordingly; . . . the appellate ramifications are intricate and
extensive; . . . the pursuit of other post-judgment remedies leads to
many courts, both state and federal, involving substantial segments of
the judiciary; . . . the battle to save the ‘doomed’ man reaches into
the executive branch of the government; and, in general, . . . capital
cases are disruptive of the orderly process of criminal justice.***[W]hat-
ever aspect of the death penalty one examines, one finds nothing but

¢ T. THOMAS, THis Lire WE Take 20 (3d ed. 1965); B. ESHELMAN AND F. RiLey, DEATH Row CHAPLAIN 226
[1962]); Caldwell, Why Is the Death Penalty Retained, 284 ANNALS 45, 48 (Nov. 1952); McGee, Capital
Punishment as Seen by a Correctional Administrator, 28 Fep, PRoBATION, No. 2,at 11, 13-14 {June 1964};
Sellin, Capital, Punishment, 25 Fip. ProsATION, No. 3, at 3 (Sept. 1961); Slovenko, And the Penalty Is {Some-
times) Death, 24 ANTIOCH Review 351, 363 {1964); Bailey, Rehabilitation on Death Row, in BepAU, THE
DEATH PENALTY IN AMERICA 556 (1967 rev. ed.); T, ARNOLD, THE SYMBOLS OF GOVERNMENT 10-13 (1935). See
also: Stein v. New York, 346 U.S. 156, 196, 73'S.Ct. 1077, 1098, 97 L.Ed. 1522 (1953) (Jackson, ].J; cf. Reid
v. Covert, 354 U.S. 1,77, 77 8.Ct. 1222, 1261-1262, 1 L.Ed.2d 1148 {1957} {Harlan, ]., concurring in result}:

Witherspoon v. lllinois, 391 U.S, 510, 88 S.Ct. 1770, 20 L.Ed.2d 776 {1968); Caritativo v. California, 357
U.S, 549, 78 §.Ct. 1263, 2 L.Ed.2d 1531 {1958).

? Nakel, The Cost of the Death Penalty, 14 Crim, L. BuLL., No. 1, at 69 {Jan. 1978). See also the newly
revised BEDAU, THE DEATH PENALTY IN AMERICA (3rd ed. 1982)
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. . .
obstruction, confusion and waste.

The Commission saw early on the direction of capit:gl litfigatii)n i.n the Unitf)er?usrga'fz
i inevi of the then developing mora
and, accepting the inevitable consequences : ' or .
exec’utionfﬂ rejected the death penalty as an inappropriate adjunct to the a(cllmﬁl:sterizlc;n
of criminal justice. Since 1955, while we have lived Wlth and without a death p v
in New York State, and in recent years while we have vigorously debated its reemergence,
4 . I3 _

there has been no systematic effort to identify and compute costs. T his paper is a pre
liminary examination of those costs.

H
8 STATE OF NEW YORK TEMPORARY COMMISSION ON REVISION OF THE PENAL LAW 7AN1139 gsRIMINAL Copg, FOURT
INTERIM REPORT: SPECIAL REPORT ON CAPITAL PuNIsHMENT, LEG. Doc. No, 25, at9 ( ).

i ions i i ded by litigation in the federal courts
9 1967 until 1977, executions in the United States were suspen : I
seelfir):c\) mthz resolution of lconstitutional challenges to the death penalty. The Umt.ed States Sug;:xtri\le Eg:lxtt},'
ina plgrality opinion, declared in Furman v. Georgia, 40? uU.s. ZbSS (197%), E}ﬁavtv taisls;(;;tgggsgﬁ cath é’tly lty
i tituted cruel and unusual punishment because dea ]
?;a?ﬁ?zgsl:sc?gffgféa‘;o?;;élazds. The rare, unpredictable, dlscret{onsxg use oé the t§et1n:it;?1n é)factlzalt‘];giwdf
i ighth and 14th Amendments to the United States Lonstl ution. ! -
deergeist%:égéattz E‘l?uij:;ihby enacting either mandatory death statutes or Henided d1scrztlo}r: s;anizel; :
311}];?ch utIijlized bifurcated trial procedures to deter{;néne2 gbnlg lacr)lchtghféll p&?ft;ﬁ::enmréggaltg; ,dte a:h ;gnalty
Court muled in Woodson v. North Carolina, 428 U.S. 280, , that the mendatory deadt B ey
i unconstitutional because it treated all convicted p t .
g?xiiif;rifituifggﬁ;iirﬁi?n;”sagut as members of a faceless, undifferengated.mis;St% bse it;lye.(gtge;lﬂtotgzegéﬁl:i
inflicti day, in Gregg v. Georgla, .S. 76),
infliction of the penalty of death.”” On th‘e same day, in Greg orgia, 428 U8, 180 e, and make
tanided discretion’’ statutes which requued. objective standa guide, e,
?zﬂ?grllillf:évfewable the process of imposing death. Since Gregg, more than a dozen substéntl'il f)ﬁ);egﬁzﬁ
issues have been decided on behalf of defendants by the United States Supreme Court. Capita g
routinely raises those and other constitutional questions at every stage of review.

e e e A MR TR T

PARTL

THE NATURE OF DEFENSE SERVICES UNDER THE PROPOSED
DEATH PENALTY BILL

One of the great concerns of the New York State Defenders Association concerning
the implementation of the death penalty in New York is whether or not the repre-
sentation of the poor in death cases will be adegquate. The current delivery mechanism
for public defense services is clearly inadequate to a death penalty. The County Law
leaves to each county responsibility for the development of its own system of defense
services. The result is that a crazy quilt of county defender systems exists in the state.
The services are insulated, autonomous and unregulated. Resources differ from county
to county. It follows that the adequacy of defense representation differs from county
to county as well. 10

The problems of the system have not gone unnoticed in the legislative debate con-

cerning the death penalty in New York. Some representative comments from the
Assembly and Senate floor debates follow:

""The facc is, ladies and gentlemen, we will look at the defense capa-
bility. Throughout New York State today there are 20 counties that
have ... no. .. investigators to help in any case, much less a capital
case . . . Nine counties have one investigator available, four of them
have two and four have three. Forty-one of our counties—over two-
thirds, do not have the investigative capability that the defense attorney
needs to defend his client.’”’ [Emphasis supplied.)!!

""We are talking in many instances of assigned counsels who are paid
very little money by any contemporary standard. We are talking about
a system where the defense really doesn’t have the ability to investigate
. . . ***that's the question you are asking yourself, and that's the

question each of us has to ask ourselves before we vote on this bill. . . .”
{Emphasis supplied.}!2

'Forty-six counties have asked the New York State Public {sic) De-
fenders Association for help in doing appeals, the appeal work for the
felony criminal matters. What kind of justice is that, where 46 counties
say, after the trial, ‘We don’t have the expertise and the ability to deal
with the appeal process.! That is the fair trial we are talking about,
with an irrevocable penalty.’’ (Emphasis supplied.)!3

10 Article 18-B of the County Law requires each county to adopt a systematic plan for furnishing counsel
to indigent defendants. The counties may choose: 1)representation by a public defender; 2)representation
by contract with a legal aid society; 3) representation by counsel furnished pursuant to an assigned counsel
plan of a bar association; or 4) a combination of these. In the greater part of the state, public defense is a
part-time job. Training is not a mandatory part of the statutory scheme. Assigned counsel plans are shrinking
as a result of the very low fees paid to public defense attorneys, Nationally, New York ranks 45th with the
lowest reimbursement rate at the trial and appellate level, There are 76 distinct defender systems in this
state. The common thread that binds them together is underfunding at the county level, a lack of standards
for their operation, and the unpopularity of the clients they serve.

1I'RECORD OF PROCEEDINGS, ASSEMBLY, STATE OF NEW YORK {Tuesday, February 17, 1981) (statement of
Assemblyman Hevesi), at 875.

12 RECORD OF PROCEEDINGS, ASSEMBLY, STATE oF NeEw York {Tuesday, February 17, 1981} (statement of
Assemblyman Miller), at 1020.

13 ReCORD OF PROCEEDINGS, AssEMBLY, STATE OF NEw York {Tuesday, February 17, 1981} {statement of
Assemblyman Hevesi), at 875-876.




""Who is going to get the death penalty? The poor defendant, the
defendant with the poor lawyer more likely. I'll tell you one thing, .
if there is one certainty—if there is one certainty in what you're about
to do—it is that, if you pass the bill and it goes into effect, I am certain
that no millionaire will ever burn, that no rich person will ever have
the sentence carried out, and that's a fact, and I think we all acknowledge
that that's a fact. The victim of this, the person upon whom this penalty
will be carried out, will be the poor unfortunate, the person with the
Iawyer of less skill or experience than others."’ (Emphasis supplied.)!4

""When you look at the kinds of people who have been convicted
and sentenced to death, they invariably are people from the low income
bracket and there are those of us who believe . . . that if you’re poor,
you do not necessarily get the kind of legal representation that you
would if you had the money to afford the right kind of attorney. I know
you will say that that’s not the case, and that there is equitable provision
under the law and that there is a fair share, and everyone else will get
their day in court, but I think the real world proves that poor people
generally carry the brunt when they are charged with murder, parti-
cularly if there is a difference in ethnicity.” (Emphasis supplied.)!s

All of these comments reflect upon a defense system that is basically inadequate.
Three critical aspects are identified. First, there is no set of experiential standards to
be met for the representation of defendants in felony cases in this state. Second, there
is county-based disparity in the financing of the public defense system such that certain
counties are without the resources to provide adequate representation. Third, there are
exceedingly low fees for attorneys, experts, investigators, and other necessary auxiliary
services.

The Volker/Graber bill {§.7600/A.9379} responds directly to these issues by:
a) removing the burden from counties and making the cost of defense services a state
charge; b} attempting to create experiential standards for the representation of defendants
in capital cases; and c) creating a standard whereby attorneys, experts, investigators
and others will be paid the customary fee for similar privately retained representation
or services. In pertinent part, the bill states:

§722-g. Assignment of counsel and related services in criminal actions
in which the death sentence may be imposed. 1. Notwithstanding any
other provision of law to the contrary, in every criminal action in which
a defendant is charged with an offense defined in section 125.27 of the
penal law, a defendant who is or becomes financially unable to obtain
adequate representation or investigative, expert or other reasonably
necessary services at any time either (a) prior to judgment, or (b} after
the entry of a judgment imposing a sentence of death but before the
execution of that judgment; shall be entitled to the appointment of
one or more attorneys and the furnishing of such other services in
accordance with the remaining provisions of this section.

2. If the appointment is made prior to judgment, at least one attorney
so appointed must have been admitted to practice in the courts of this

14 RECORD OF PROCEEDINGS, SENATE, STATE OF NEwW YORrK {Monday, January 14, 1980 {statement of Senator
Connox}, at 147,

15 RECORD OF PROCEEDINGS, SENATE, STATE OF NEw YORrRk (Monday, March 23, 1981} {statement of Senator
Bogues), at 1279-1280.

state for not less than five years, and must have had not less than three
years’ experience in the actual trial of felony cases in this state.

3. If the appointment is made after judgment, at least one attorney
so appointed must have been admitted to practice in the courts of this
state for not less than five years, and must have had not less than three
years' experience in the handling of appeals in felony cases.

4. Upon a finding in an ex parte proceeding that investigative, expert
or ether services are reasonably necessary for the representation of the
defendant, whether in connection with issues relating to guilt or
sentence, the court shall authorize the defendant’s attorneys to obtain
such services on behalf of the defendant and shall order the payment of
fees and expenses therefore pursuant to the provisions of subdivision
five hereof. Upon a finding that timely procurement of such services
could not practicably await prior authorization, the court may authorize
the provision of and payment for such services nunc pro tunc. The
court shall determine reasonable compensation for the services and
direct payment to the person who rendered them or to the person entitled
to reimbursement.

5. Notwithstanding the rates and maxivaum limits generally applicable
to criminal cases and any other provision of law to the contrary, the
court shall fix the compensation to be paid to attorneys appointed
pursuant to this section and the fees and expenses to be paid for invest-
igative, expert, and other reasonably necessary services authorized
pursuant to subdivision four of this section at such rates or amounts as
the court determines to be appropriate in order to provide such defendant
with representation by counsel and other services as nearly equivalent
as possible to those available to defendants who are financially able to
obtain such representation and other services for their defense and
appeal.

6. Any compensation, fee or expense to be paid pursuant to this section
shall be a state charge payable on vouchers approved by the court which
fixed the same, after audit by and on the warrant of the comptroller.
(Emphasis supplied.)

The bill is an effort to overcome a defective statutory scheme. It is designed to assure
equality of service for the poor. Under its terms, the state must appoint and pay for
counsel for those unable to afford a lawyer both prior to judgment and at any time up
until the actual imposition of the sentence of death.

Investigative, expert and other auxiliary defense services, as well as counsel fees,
will be paid on the basis of customary rates for the services in amounts which will
provide the defendant with representation and other services '’ . . . as nearly equivalent
as possible to those available to defendants who are financially able to obtain such
representation and other services for their defense and appeal.”’

The meaning of this language and the full scope and extent of what the Volker/Graber
bill means is made crystal clear by a review of statements made by the bill’s sponsors
in debate on the floor of the Legislature. Referring to §722-g(5), Assemblyman Graber
stated in 1978:

i

.. . [A]lnd I surmise today, as this debate progresses, we are going

to hear, and hear loud and clear, from those who will say this bill is an
attack at minorities, that they cannot get a fair trial, they cannot obtain
good counsel, and to those of you who are going to make comment on
that particular issue, please read page 9, line 10, section 5 of the bill—
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and I would like it read into the record: ‘Notwithstanding the rates 5 - have rights of accused individuals been protected as they are in thi
and maximum limits generally applicable to criminal cases and any : bill. This bill doesn't say you have a right to counsel; it dogsn't sav i i
other provisions of law to the contrary, the court shall fix the compen- | 3 that the State will give you counsel, it says that the State will y J&f
sation to be paid to attorneys appointed pursuant to this section, and ‘ i o going rate for counsel competent to Tepresent you. That is tha?izy d .
the fees and expenses to be paid for investigative, expert and other i £ this bill you have the right to get somebody like Percy Foreman t on
reasonably necessary services authorized pursuant to Subdivision 4 E resent you and the State is going to foot the bill. Un dej; oo thr S;g;’:g

hereof, at such rates or amounts as the court determines to be appropriate
in order to provide such defendant with representation by counsel and
other services as nearly equivalent as possible to those available to

, do you have that right. . . .”’ (Emphasis supplied.)!?

Last year in r.esponc.ling’ to Asse;nblyman Hevesi's remarks concerning the inadequacy
of counsel and investigative services {supran.11), Assemblyman Friedman stated:

S

defendants who are financially able to obtain such representation and 4 ""The bill does not say that investigative services will be provided
other services for their defense and appeal.” only where investigators exist or work in the county where l’zh V‘t 'el

"I think that says a lot, for it is in that section we are guaranieeing : is held. No, not at all. Y ¢ tna
to those minorities, those indigent people who in the past have not ' o "This bill says that investigative services will be supplie 4 iod
been able to afford good expert counsel; we here, in the State, are going whether it is Onondaga County or Bronx County. If 011)1pneec11 Ii)eno t’
to pay the bill to make sure that they do get the counsel that they need.”’ : ‘ igators for the defense of this accused person, yc;u m}r,ill get thélr;elslc;

matter what county heisin. . ..

{Emphasis sapplied.}é
""***Any fair-minded person would have to say, yes, it is possible

Again in 1980, in moving A.8431, Assemblyman Graber stated:

‘I am sure later today we will hear that indigent people are unable an innocent person migh i ;
: ght be convicted. But I ask
to get adeguate c_lefense counsel because they‘ cannot afford same. , " other side of it. This happens to be the most hunf an}elzoalizctlof;i(;ggsiizr ;25
***Referring again to proposed §722-g(5)] I think that's brand new ‘ ‘ E punishment bill ever passed in any house of any legislature in an Sfa te
as far as this state is concerned, that we provide for adequate defense : : and probably any country in the world d '
counsel at state cost to make it absolutely certain that anyone charged : - ""This bill provides for the beé
. g X g t lawyers t
B;zth ];1 cgp1tal ?ffceln).?f . .. would, in fact, have adequate defense.' z £ Blacks that you were talking about. You aré’ rightO fsﬁiieﬁf ttl];g éﬁr
mphasis supplied. and minority people in the past, have ; i i ;
Last year, on February 17, 1981, referring again to the same section, Assemblyman ‘ bills because Itjheg Eaome tpbeen ‘fb]e igfgzrtefh Z%ciirt %%éaé ﬁl:;ﬁ%erf
Graber stalt‘ed: . ) _ _ t sentation. But under this bill, they could, because the bil] requires
It provides for the appointment of attorneys with experience of : g that the State pay the equivalent rate for lawyers in that field
three years, if the defendant is unable to employ such an attorney. Iam F ***[If] I were accused of a capital crime, I could not hire a lawver like
sure later today we will hear that indigent people are often ungble to . the fellow now representing Jean Harris !down a o v gount
afford adequate defense counsel, because they cannot afford it. *** . ' because he charges some $100 to $150 an hour, and if he was soin Zé
[722-g(5)] isa first for New Yprk, 1 believe. I don {know of any other CoE put in 100 or 200 hours for my defense, I could not afford it o rg a gf
state that incorporated that into the text of their law." (Emphasis S it. I would have to get one of my friends from Bronx County payor
supplied.)!8 i "“But a_poor person . . . under this bi o hi
Thus, a reading of the Assembly debates makes clear that the intent of the sponsors 5 Arnou now defexll)ding Mrs. Harris; F Léi E;lille’ ‘ if hc;ofu k} %Pk hire Jo el
has been to pass a death penalty bill in New York distinctly different and more extensive : 8 in; Mr. Edelstein from Brooklyn ,)70;1 name it y[IInder t?fissbilletflzmcl)rcl)ﬁ
than any other such bill in America. o person is going to have that lawyer representing him. It is not 'ust.P the
Those who are familiar with New York's defense system may find it anomalous lawyer, it is the investigative services ’ !
that while New York continues to rank 45th in its assigned counsel fee structure for .o ""You know the guys that were found after thei o
non-capital cases, its Legislature has declared that it shall pay whatever is necessary to have actually been innocent, were found to be irfrllr convgctmmg,
in death pena}ty cases. Any doubt rega.rding this legislative intent, however, is laid o somehow they managed, over tllle years, to get investi (;:g?: gcil.lse
to rest by a review of the remarks of the bill's co-sponsors. In 1980, Assemblyman George ] e for them to dig into the facts and find out what actu%d]y hawpfeng:ig
Friedman stated: _ . ) i and uncover the real truth of the cases. This bill says you arl; going
RERE [N]ever before,' never before in the hlsto.ry of any country oper- ‘ & to have those investigative services at the very beginning. Whateves
ating under a system like we operate in the United States of America, : o is necessary, whatever is needed, if an army is necessa v y;)u can hire

them under this bill, and you can prepare a defense if a defense is nec-
essary.’’ (Emphasis supplied. )20

16 RECORD OF PROCEEDINGS, ASSEMBLY, STATE OF NEw York ([Monday, March 20, 1978) (statement of
Assemblyman Graber}, at 2040-2041.

17 RECORD OF PROCEEDINGS, ASSEMBLY, STATE oF NEw Yorx {Monday, January 14, 1980) {statement of

1 RECORD OF PROCEEDINGS, ASSEMBLY, STATE OF NE Y
R n D : ) w York (Monday, January 14, 1980) (statement of

Assemblyman Friedman), at 99-100.

18 RECORD OF PROCEEDINGS, ASSEMBLY, STATE OF NEw YORk [Tuesday, February 17, 1981} (statement of

20 RECORD OF PROCEEDINGS, ASSEMBLY, STATE
. Riomo o pocsoncs, . OF New York |Tuesday, February 17, 1981} (statement of

Assemblyman Friedman), at 881-890.
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mblyman Clark Wemple, another Assembly co-sponsor, stated:
o lgggl‘éaiies bilg is as carefully constructed a piece of Iegi'slatl'on that has
ever come before this house. There is not a single provision in our Penal
Law, our Code of Criminal Procedure, abso}u'gely nothmg that comes
within shouting distance of this particular bill in terms pf its attention
to the rights of the accused. ***Any defendant under t1.11$ b_111 can have
unlimited funds to hire the top attorney in his community, in his state,
in the Nation, to defend him. ***You can get not just competent coungel
under this bill, you can get the best counsel. That is the point of dis-
inction.”’ (Emphasis supplied.)?!
And aganin last ye(ar, c%)uring thg gebate on this bil'l, Assemblyman Wemple st.ated:
... [T)his bill goes far beyond anything we have ever .had in this
" State or in the country in terms of providing those consytu?onal ngh@s
and extra-constitutional rights that you don’t generally find." {Emphasis
supplied. )22 ' » ods
Assemblyman Morahan, speaking in 1981 on the floor of the Legislature, stated:
. .. [Alnd they have provided adequate money for defense, and I
am not talking about the average public defender brand_of defepse, 2lsaut
defense equal to those vho would have money.’' (Emphasis suppl}ed.) e th
It is apparent that the supporters of the Volker/ _G,raber d§ath penalty b11'1 recognize t1 €
inadequacies of the current system for providing p}1b11c defense services. (Ilt is also
absolutely clear that the legislative intent of §722—g{5) is to respond to those 1na1 equacxgs
by supplying ‘‘unlimited funds’’ to the defensq in capital cases. In what follows, the
price of that response and other costs of capital litigation are detailed.
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2! RECORD OF PROCEEDINGS, ASSEMBLY, STATE OF NEw Yorx (Monday, January 14, 1980] {statement of
Assemblyman Wemple}, at 86-87.

22 RECORD OF PROCEEDINGS, ASSEMBLY, STATE OF NEw York {Tuesday, February 17, 1981} (statement of
Assemblyman Wemple}, at 908.

23 RECORD OF PROCEEDINGS, ASSEMBLY, STATE OF NEw York [Tuesday, February 17, 1981} (statement of
Assemblyman Morahan), at 997.

PARTII:

THE COST OF CAPITAL LITIGATION
(TEN LEVELS AND BEYOND)

It is now clear that a permanent and indispensible feature of capital litigation
involves the review of constitutional, statutory and discretionary questions at a mini-
mum of ten state and federal judicial levels. These include, but are not limited to:

1. the guilt and penalty phases of trial;

2. review by the highest state court of a sentence of death and the
underlying conviction;

3. writ of certiorari o the “Jnited States Supreme Court;

4. post conviction proceedings including evidentiary hearings to
vacate judgment or set aside sentence or both;

5. review by the highest state court of adverse determinations in
such post-conviction proceedings ;

6. writ of certiorari to the United States Supreme Court;

7. petition for writ of habeas corpus to the United States District Court;

8. appeal of a negative determination of a writ of habeas corpus to
the Federal Court of Appeals for the circuit encompassing the district
wherein the writ was brought;

9. a petition for rehearing en banc from a negative determination
of the Court of Appeals;

10. a writ of certiorari to the United States Supreme Court to review

a negative determination of either the Court of Appeals or a rehearing
en bane,

After final judicial review, commutation applications directed to the executive branch

are conducted. Stays at each level or stage of litigation are routine. A litigation prccess
lasting eight to ten years is the norm.2¢

These levels of judicial review are the mandatory daily fare of capital litigation even

in states where death penalty statutes, unlike the Volker/Graber bill, fail to provide
representation beyond the highest state court.

There is a2 nationwide network of lawyers, legal workers and Organizations routinely

seeing to it that lawyers are supplied in the post-conviction stages of capital cases
everywhere in the country,2s

place throughout the country. Thus, even in states which do not provide for repres
highest state court, litigation still takes place and generates all the

of certiorari, habeas cozpus and other forms of state and federal post-conviction relief. More importantly, the

24 While nostalgic longing for simpler times may be appealing, it will not change the course or the length

of capital litigation in the United States. The most recent death case before the Supreme Court, Eddings v.
Oklahoma, __U.S.__, 102 S.Ct. 869 (1982), vacated a sentence

The decision handed down January 19, 1982, concerned a shooting which occurred April 4, 1977. If Eddings
is resentenced to death, the appeal process will begin again, This time-
complex legal questions is something to be proud of. It is one of the indicia which distinguishes the United
States of America from a host of ""overnight republics’’ which d
is by no means unique in or limited to death cases. United States v. IBM, 618 F2d 923 {2d Cir. 1980} was an
antitrust suit brought by the Justice Departmernt in 1969. The suit alleged that IBM had, inter alia, monop-
olized the electronic digital computer market. Discovery lasted from approximately 1969 to 1975. In that
year the government's direct case commenced. It lasted for almost three years. From 1979 to 1980, IBM
appealed at least five orders from the District Court, two of

The IBM defense began in 1978. In January of 1982 the lawsuit was discontinued. As of 1979, 90,000 pages of

testimony had been transcribed, several hundred witnesses had been deposed and 70 trial witnesses had been
called.

of death and remanded for resentencing.
consuming judicial resolution of

ot the globe. Furthermore, litigatica delay

which were appealed to the Supreme Court.

25 This network, partially the outgrowth of the death penalty moratorium strategy, is now in permanent

entation beyond the
costs of responding to petitions for writs




By an examination of these ten levels of judicial review, it is possible to actually
chart the costs of capital litigation (see Table 1!.

TABLE 126
A Model Charting System for Projecting Capital Litigation Cost
STATEI]
TRIAL 1.
PENALTY PHASE Defense Prosecution " Court Correction Other TOTAL
State Charge
County Charge
GUILT PHASE Defense Prosecution Court Correction Other TOTAL
State Charge
County Charge
APPEAL 2.
COURT OF APPEALS Defense Prosecution Court Correction Other TOTAL
State Charge
County Charge
WRIT OF CERTIORARI : 3.
U.S. SUPREME COURT Defense Prosecution Court Correction Other TOTAL
State Charge
County Charge

extent to which capital litigants are entitled to counsel in seeking state and federal post-conviction review
(in states failing to provide it is, itself, a question raised in capital litigation. It is clear that, from an ethical
point of views, a lawyer cannot just ‘‘drop a capital case.’’ Furthermore, canon 2 of the CODE OF PROFESSIONAL
RespoNsiBILITY {DR2-110[A][2]} can be read to require the lawyer in a capital case to pursue the matter in federal
court independent of the state’s statutory scheme. See also In Re Anderson, 69 Cal. 2d 613 (1968). A strong
argument that counsel should be required constitutionally to pursue the case into federal court is developing.
Sevilla, Do Court Appointed Counsel In Capital Cases Have A Duty To Pursue The Case In Federal Court?,
1 DeaTH PENALTY REPORTER, No. 9, at 1 {May 1981], It is reasonable to assume that eventually in capital cases
a right to counsel for all levels of review, similar to the New York State statute, will be constitutionally
mandated. The cost of the death penalty in those states that have failed to provide counsel will, at that
time, be geometrically increased since such a ruling will no doubt be given retroactive effect.

26 This chart depicts three channels of review in which capital litigation takes place: ‘‘State L' 'State 11"’
and ''Pederal.”” The stages are numbered in the theoretical order in which a "'model’" case would proceed, In
reality, remands, evidentiary hearings, stays, and certain concurrent proceedings would both alter and add
to th~ numbering system. Vhe boxes represent jn graphic form a means to allocate state and county costs
across the ten levels of judicial review for defense, prosecution, courts, cotrections, and other miscellaneous
categories. In our model, "'State I'' is the first channel of litigation and includes the state trial court proceeding,
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EXECUTIVE

COMMUT "TION APPLICATION 11.
Defense Prosecution Court Correction Other TOTAL
State Charge
County Charge

In what follows, we discuss ‘‘State I''—the first three stages pf capital litigation.
We will trace a death penalty case through trial, appeal, and United States Supreme
Court review. To the extent possible, we allocate and chart the costs for defense,??
prosecution,?8 corrections,?® courts,? and other miscellaneous categories.

i ief i iorari to the United States Supreme
direct appeal to the Court of Appeals, and federal relief in t'h.e fom qf certiorari pre:
Court. Fn the event that relief is denied in this channel, litigation in ‘'State II'’ [the state's post-conviction

remedy channel) commences. Post-conviction proceedings at the trial level, direct review by the Court of

and again a writ of certiorari to the Supreme Court are envisioned. The '‘Federal’’ channel mclud.es
1?55::: f:lorpusa felief in the U.S. District Court, review of adverse decisions })y the U.s. Court of Appeals, dis-
cretionary relief by rehearing en banc in the U.S. Court of Appeals, and again a writ of certiorari for Supreme
Court review. The eleventh level of this review process includes executive clemency. It should be notec.1 ghat
the statutory apparatus for clemency in the state of New York does not appear to be procedurally sufficient
for death cases. See N.Y. CorrecT. Law ArTicLE 11 {McKinney 1968).

27 In addition to other authority cited throughout this paper, in Fepmary and March of 1982, the New
York State Defenders Association conducted a telephone survey of public defender off1c.es, private attorneys,
expert witnesses, investigators, correctional personnel, and others in order to determine costs involved in
litigating death penalty cases.

28 Throughout the remainder of this paper, we apply a unifor{n formula to estimate cagxtal prosecution
costs. This formula is based on existing average statewide disparity rates between prosecution and defense.
For the purposes of the estimates, we use the baseline def'ense costs and apply three prosecution to éiefeer’lse
ratios. The first, a 2 to 1 ratio, is applied to couqsel costs in thf: guilt aqd penalty phases. The secon ilfi 3 to
1 ratio, is applied to expert witness and investigation costs in the guilt and penalty p.ha(sies. Thest ird, a
1 to 1 ratio, is applied to the cost of appeals to the New York Court of Appeals and t@e United States upreme
Court. These ratios are a reflection of actual experience based on de_fense/ prosecution cost data. As app}led,
they will consistently yield what we believe are uniformly conservative giollar amounts. Actual prosecution/
defense disparity is much greater than 2 to 1 or 3 to 1. In some 1ur1sd}ct10ns, dlSpaIlt)f runs as highas 8 or 1?
to 1. The reader can thus take the prosecution costs reported heremafger as the minimum cost of capita
prosecution, resting precariously upon the assurance that these costs will be_ no less than v.vhat is reﬁ)or;elc},
and will probably be much more. While we hesitate to say how much more, if recent experience is the 3 -
wether, counties will assuredly go bankrupt as they pay for the cost of prosecution in capltal. cases. Un elllf
the capital litigation scheme envisioned for New York by the Volker/Graber bill, prosecution costs wi
remain a county charge.

29 We do not yet know the correctional costs generated.by the death penalty at the l.oca'l level. .There will
be higher security costs attached to capital incarceration in the areas of pousmg, monitoring, maintenance,
transportation, and feeding. Most local jails will be hard pressed to achieve adequate capital case security.
We do not, herein, estimate local correctional costs generate_d py the‘deatt} .penalty. In the-state system
{post-verdict), capital incarceration takes a tremendous and distinctly identifiable toll. We discuss certain
costs associated with state level incarceration infra at PART III.

30 The difficulty of retrieving useful data for the purpose of projecting court costs in New York State ha§
previously been recognized. NATIONAL CENTER FOR STATE COURTS, NEW YORK STATE Bpncn’r REV‘IEW MANUAL.
A RePORT OF THE SENATE SELECT TAsk FORCE ON COURT REORGANIZATION {1978). For this reason, in this report
we rely on survey data from other states.
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THE GUILT AND PENALTY PHASES
A. Death Is Different

The United States Supreme Court has recognized that death penalty cases require
greater due process procedural safeguards than do non-capital cases. In Gardner v.
Florida, 430 U.S. 349, 357 (1977}, the Court stated:

", .. [F]ive Members of the Court have now expressly recognized that
death is a different kind of punishment from any other which may be
imposed in this country. (Citations omitted.) From the point of view of
the defendant, it is different in both its severity and its finality. From
the point of view of society, the action of the sovereign in taking the
life of one of its citizens also differs dramatically from any other le-
gitimate state action. It is of vital importance to the defendant and to
the community that any decision to impose the death sentence be, and
appear to be, based on reason rather than caprice or emotion.”

The Legislature's intent to have the state pay the defense bill no doubt arises from
court decisions like Gardner which establish that death cases require greater procedural
protection.3!

In recognizing this constitutional principle, the Legislature has declared its commit-
ment to this new brand of equal protection. It has stated that where the state seeks the
irrevocable sanction of death, inability to pay for the best counsel and auxiliary services
will not be a bar to receiving them. Under the Legislature’s view of due process, in such
cases, the state will pay for representation, no matter what it costs.

In the ordinary criminal case in which the appointment of counsel is made for a person
unable to afford counsel, the court will appoint counsel. The legislative debates indicate,
however, that, although it is not a requirement of our present statutory scheme and has
not yet been recognized as an element of the Sixth Amendment,3? an indigent defendant
facing the death penalty in New York State will have the opportunity to choose the
lawyer to be appointed. Additionally, although the mechanism for this process of ap-
pointment has not been made clear by the Legislature, the Legislature has explicitly
pointed out that this will not just be competent counsel but will be the best counsel
money can buy:

"'. .. [W]hat we are saying is that whatever the fees are that F. Lee
Bailey and the best attorneys, the best criminal attorneys get, are the
kind of fees that the State is going to provide for the defense of accused
persons who may come under the restrictions of this bill,’’33

While the use of the name F. Lee Bailey may be somewhat symbolic, there is no

81 See Woodson v. North Carolina, 428 U.S. 280 (1976}; Gregg v. Georgia, 428 U.S, 153 {1976); Furman v.
Georgia, 408 U.S. 238 (1972]. Mr. Justice Harlan, concurring in Reid v. Covert, 354 U.S. 1, 77 (1957), stated:
"'T'do not concede that whatever process is 'due’ an offender faced with a fine or a prison sentence necessarily

satisfies the requirements of the Constitution in a capital case.” Gardner makes clear that a majority of the
Court accepted this position.

32 The U.S. Court of Appeals for the Ninth Circuit has held that a defendant’s Sixth Amendment right to
counsel is violated when a trial court judge fails to accord appropriate weight to an existing attorney/client
relationship in determining whether to grant a continuance founded on the temporary unavailability of the
defendant’s particular attorney. Slappy v. Morris, 649 F.2d 718 (9th Cir. 1981). On March 29, 1982, the
United States Supreme Court agreed to review the case. Morris v. Slappy, 81-1095. See also N.Y.L. I,
March 30, 1