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Introduotion. 

When considering the extent to whioh the law relating to rape 

refleots contemporary attitudes towards the position of women 

in s ocie~ there are a number of important factors worthy of 
consideration. 

For centuries, since Biblical times, the laws relating to rape 
in various cultures did not ohange. It is no coinoidenoe that 

the role and status of the female in those cultures also did 
not change during that period. 

In early recorded history the tribal woman was a possession 

of a man. She was literally owned by her father or her husband. 

Any wrong done to her was treated as an insult to her owner 
and the wrongdoer was punished accordingly. Her feelings were 

of no consequence and were regarded as immaterial. 

Until the last century little was done to change that position 

and it is only in the last 100 years that significant changes 

1 

have occurrec:\ which have so dramatically ohanged the position of l'lOmen 

in society. The freedom and social status of today's woman 

would see'ln almost beyond belief to their great gra.."ld mothers: 

suoh have been the advances in the liberalisation of women. 

The law relating to rape therefore is a reflection of woman's 

oW:'rent position in s;ooiety. The two are inextrioably linked. 

Any law is invariably outdated from the moment it comes into 

foroe. Laws tend to refleot views, needs and sentiments whioh 

prevailed when they were first suggested. By the time laws 

beoome effective publio requirements may have changed, 

therefore the law must constantly be changed and updated. 
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Although it takes time, sometimes a long time , law is 

adaptable and susceptible to ohange. In a democracy law 

is the servant of society and can not ohange it, it is for 
society to change the law. 

\\ 

Thus it is with the law of rape, which. has adapted and will 

continue to adapt to meet the needs of those it seeks to 
protect. 
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Chapter I 

Historical aspects on the law of rape. 

The word 'rape' is derived from the Latin verb rapere,which 

means to steal, seize or carry away. It is the oldest means 

by which a man seized or stole a wife. In reality in ancient 

times it constituted enforced marriage sinoe a man simply 

took whatever woman he wanted, raped her and brought her into 

his tribe. Rape was actually conducted under the guise of 

respectable behaviour rewarding the rapist by giving him 
a wife as a result of abusing her. 

Attitudes to rape eventually changed. The respectability of 

the rapist became less important, and any blame for the rape 

was shifted to the Victim. (a condition which is still regularly 
reported in English courts today). 

As early as 500 Be HerodotusJa historian, noted that the 

abduction of a young woman was not a lawful act. He felt however 

that there was little to be aohieved after the event and the 

only sensible thing to do was to take no notice, for it was 

obvious that no woman would be abducted,if she did not allow 
herself to be. 

When marriage eVOlVed into a respectful tribal function 

forcible rape became a crime. Women were property and if a man 

wanted a wife he had to buy onee Women were owned by fathers 
or husbands and any wrong done to the woman was regarded as 

offending her male owner and not her,she had no personal rights. 

The Babylonians and Assyrians believed in the magical and 

superna tural powers of Virgins and the raping of a virgin 

was considered to be a mortal sin as it would incur the wrath 

of the Gods and also because it lessened her market price. 

The rapist in such a case, if marrieq,would be put to death • 

If unmarried the economio faotor became the chief concern. 

The rapist was foroed to marry his victim and pay her father 

three times her original marriage price and could never divorce 

her. In essence the penalty was really placed on the victim. 

With no regard for her feelings she was forced to marry her 
ranist and eta,' with hi- +),0 w· .. .J. " ' 
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"Thou shalt not oovet thy neighbour's house. Thou 
shalt not oovet thy neighbours wife nor his ox 
nor his maidservant nor anything that is thy 
neighbour's." 

Exodus 20:17 

~en a man comes upon a virgin who is not pledged 
1n, marriage and forces her to lie with him and 
they are disoovered then the man who lies with her 
shall give the girl's father 50 pieces of silver 
and she shall be his wife because he has dishonoured 
her. 

Deuteronomy 22:29 

The Biblical female no matter what her age was a property 
and a man's wife was categorised with his house and oxen. As 
such she was stripped of all human attributes, and because she 
was a sexual property all heterosexual relationships were 
defined as financial transactions. Marriage was the purchase 

of a daughter from her father, prostitution was a selling and 
reselling of a female by her master for sexual service, and 

rape was the theft of a girl's virginity whioh oould be 
compensated for by payment to her father. 

Once married the daughter became her husband's property and was 
under his total control. She had none of the moral value that 

we place on modern human life. 

In Biblical times from which the Jewish law was derived rape 
was often indistinguishable from marriage. If a man took an 

unbetrothed daughter's virginity without her father's permission 

the culprit had infringed upon another man's property and had 
committed a civil crime which could be erased by a payment to 

the father. If the father insisted, the rapist had to marry 
his dishonoured daughter. Rape was a crime of theft and was 

legitimised by a payment and/or marriage. 

The word dishonour did not r.efer to personal insult but to 

the female's lost virginity whioh was an economic asset. 
If the rapist paid the bride price;acknowledged possession 

and added her to his household the rape was transformed into 
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marriage and the female was then no longer dishonoured. 

In her book "Sex Laws and Customs in Judaism", Louise Epstein 
contends that whether the daughter was taken by force or not 
the father oould demand compensation and give or keep his 
daughter as he wished. There were several reasons why such 

a father may simply take the money and not insist upon 
marriage:-

(1) He may care for the ohild and wish to proteot her from the 
slave status of a wife, 

(2) She may be an effioient labourer and he may wish to keep 
those servioes for himself, 

(3) He oould sell her again as a slave or conoubine, 

(4) She oould provide a source of income for him as a prostitute. 
If the orime of rape could be erased by payment and marriage 

was not obligatory,whioh it wasnot,~here was no crime if 
a man with the father's permission paid a price for repeated 

sex with an unbetrothed daughter. Biblical prostitution 

therefore was rape whioh was paid for and permitted without 
any obligation to marry. Therefore just as rape and marriage 

were barely disoernible, so were rape and prostitution. 
Sinoe a father was not compelled to give his daughter in 

marriage he could keep both money and daughter and hire her 
out time and time again. 

The Old Testament definition of prostitution is not the woman 
who sold herself but the daughter who deprived her father of 

his fee. Just as a man who stole a ohild's virginity was a 
thief, so was the woman who gave herself without a father's 
permission a harlot. 

No disgrace was attaohed to the father who prostituted his 
daughter,neither was she disgraoed. Social approval depended 

upon whether she had accepted her status as property of her 

father and submitted to being bought and sold. If she disregarded 
her father's 'rights' and gave herself to a man of her own free 

will she had violated her father's rights and had committed a 
capital crime,and could be stoned to death. 

5 



was thought to have been incapable of voluntarily having 

intercourse with a man who was not her husband. Thus seduction 
to the Romans was synonymous with rape and the male partner 

was punished most unjustly. This situation represents a clear 

indioation of the law on rape reflecting the position of women 
in that society. 

The English lawyer Blaokstone traoes the progress of the English 

law on rape from whioh our ourrent law is derived. 

In 892 in the reign of Alfred the Great the offenoe of rape 
was well known to the law."If a man seizes by the breast a 
young woman belongin5 to the common, throws her down and lies 

with her, he shall pay 60 shllings.If the woman has lai~ 
before compensation to be halved." 

It can be seen that the essence of the offence of rape here 

is force, i.e. "seizes," and "throws her down,". The law 
distinguished however a difference between raping a virgin, 
and raping a non virgin in the compensation which was to be 

paid. 

Saxon law punished the orime of rape with death, though the 
Normans under William the Conqueror thought this too harsh 

and substituted the death penalty with oastration and blinding 
which was hardly a more humane penalty but prevented repotition 

of the offence without the offend~r losing his life. 

Norman law introduoed the ooncept that a woman may make a 

malicious allegation of rape. In an effort to prevent suoh 
aocusations it was the law that the woman should immediately 

after the rape go to the next town and there report to some 
credible person the injury she had Buffered and afterwards 
she must aoquaint the High Constable, the Coroner, and the 

Sheriff of the offenoe. The oomplaint to the authorities 
should be made within 24 hours. In this law the Normans 

identified two important factors that have remained so to 
this day=- (1) The doctrine of recent oomplaint 

(2) The possibility of malioious aoousation. 

Under Norman law it was h-ld .~ 
. ~ 
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exeoution by aooepting him for her husband,if he, the rapist 

were willing. Otherwise s~ntenoe would be exeouted. 

It is not known how many rapists beoame husbands in this way 
but it is an indioation of the way in whioh a male dominated 
sooiety was thinking to suggest suoh a thing. Obviously women 
were still regarded as little more th~ the property of men. 

In 1275 the statute of Westminster identified in writing the 
offenoes of rape. The punishments were muoh reduced and rape 
oeased to be a felony and attraoted a punishment of 2 years 
and a fine to be determined at the disoretion of the King. 

The statute laid down two offenoes of rape:-

(1) Ravj.shing a damsel under age of 12 years with or without 
oonsent. 

(2) Ravishing any other woman against her will. 

The offenoe shown at (1) above has been ~eplaoed in modern 
legislation as defilement or unlawful sexual interoourse 
with a girl under 13 years and is no longer referred to as rape. 
It is interesting to note however that this form of statutory 
rape has survived in the United States of Amerioa where sexual 
interoourse with a minor with or without consent is still 
olassified as statutory rape. 

The lenienoy of sentenoe led to a dramatio inorease in the 

numbers of offences of rape oommitted and in the statute of 
Westminster of 1285 the offenoe reverted to felony and again 
beoame a capital offence but with the benefit of clergy. This 
meant that any priest or monk or other cleric was dealt with 
by the Ecolesiastioal Courts and was not subjeot to oivil 

jurisdiotion. This remained the law until 1575 when the 
benefit of clergy was removed. 

Rape remained a oapital offence in England for the next 300 
years until it was formally regulated together with many 

other offences in the Offenoes against the Person Act of 18Gl, 
when the death penalty was replaoed with imprisonment for life. 
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Chapter 2. 

Sooial changes. 

We have seen in the last ohapter how the laws on rape reflected 
sooial attitudes towards women throughout the ages. In tribal 

times the woman was integrated into a man's tribe by the aot 
of sexual interoourse, and it mattered not whether the intercourse 
~s foroible or otherwise. She had absolutely no ohoioe and 
rape was a sooially aooeptable method of gaining a mate or 

wife. Women in those times were regarded as no more than labourers 
and bearers of ohildren. 

As social attitudes ohanged somewhat,marriage became respectable 
as a tribal inati tution.. To foroibly rape a woman beoame an 

offenoe,but not against her.. The person offended in the oase 
of an unm~rried woman was her father,and in the case of a 
married woman, the husband, who owned her. She had no rights 

and no one was oonoerned about her feelings. Their owners - men­
had been dishonoured,and the method of righting that wr.ong 

was to compensate the owner, either by payment or marrying the 
woman. 

It was only in Saxon times and later in Norman England that 
it beoame oonoeivable that the woman was in any way offended 
by foroible rape upon her, but even then it was apparent that 
the laws were still made by men in a completely male dominated 
soo~ety in which women were very muoh second olass oitizens. 
In providing punishment for the offence of rape the second 

Statute of Westminster in 1285 stated,"It is provided that if a 
man from he~coforth do ravish a woman married, maid,or other, 
where she dj,d, not consent before nor after he shall have judgement 

of life." That a woman could oonoeivably be raped and then consent 
to i~ afterwards shows the regard with whioh the male lawmakers 
viewed women in their sooiety. It was obviously a sooiety where 
men had decided that they knew what was good for their women, 

whether their Women liked it or not. 

9 
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The position and status of women in sooiety showed no major 

ohange until there ooourred in England the most massive ohange 
in sooia1 attitudes that the oountry had ever been subjeoted 
to - the Industrial Revolution. 

I 

It is generally aooepted that the Industrial Revolution started 

in England, the first industrial nation,around 1750 and was 
generally oompleted by about l650. 

Prior to this a woman's plaoe had been firmly in her home 

and was oonoerned totally with home produotion e.g. oottage 
industry, agriculture,genera1 housekeeping and raising ohi1dren. 
With the ooming of the Industrial Revolution whioh was a time 

of great sooial unheava1,women for the first time worked outside 
their homes in large numbers in faotories and mines. For the 

first time women left their traditional role of ohild bearers 
and housekeepers dominated by a male bread winner and aotual1y 
oontributed eoonomioally to the household. Their position in 
sooiety was thus slightly ohanged. They were ready to take on 
new roles but were prevented from doing so by the sooiety in 
which they lived. There were no votes for women,there were no 
women in Parliament,there were few women in the professions. 

Many women(mostlY middle olass women)suddenly found that they 
had more time on their hands having been released from domestio 
produotion by the nE~W prosperity of their husbands. From them with 
the baokground of the Industrial Revolution began the Women's 
Revolution whioh oompletely destroyed the barriers whioh had 
held them baok for EIO long. The struggle for equality was a long 

one,and one whioh some would. flay is not yet oompleted. 
Nevertheless it has brought women a new status in sooiety whioh 

oould not have been imagined 250 years ago. 

Al though Protesltantism in the later 18th oentury generally 
accepted the view that woman were subservient to their husbands, 
it was the Ev6\1ngelical movement in :Sri tain and Amerioa whioh 

first showed the emergence of feminism. The period after 1800 saw 
a phenomenal rise in the number of female missionary sooieties l 

the main aim of these groups being religious ooversion and the 

distribution of bibles. 
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In addition many women beoame involved in the work of oharitable 
organisations,distribution of relief and fund raising afforts. 
Women and partioularly single women turned to religious and 
oharitable organisations in large numbers as a way of filli~g 
time with purposeful aotivities. This emanoipation of middle 
olass women from their previous household duties provided 
religious and oharitable organisers with an ar~ of part time 
helpers eager to help in any us~ful way they could. 

Anot.her group of women rose to prominenoe in the early 1800's 
namely the women of temperanoe. They saw the drinking places 

as masouline preserves denied to respec'bable women, frequented 
by prostitutes. Drink was Been as being hosti13 to the family 
environment,as drunkenness could quiokly lead a family into 
poverty. Women's legal po~ition left them almost completely 
wi thin their husband's power whioh led the feminist movement 
to support the aims of the temperanoe movements. 

Women also beoame involved in the anti slavery campaigns being 

waged in the early 19th oentury which provided links between the 
evangelioal and feminist movements as it was both a religious 
and a moral issue. Women became accustomed to partioipating 
in politioal campaigns ~nd learned the taotioal lessons that 
they were able to turn to good aooount later in pursuit of 
speoifically feminist goal.s. 

The Quaker churoh allowed women to become minidters. Elizabeth Fry 

began he~ oareer as a Quaker minister. Although neVer a feminist 
as suoh her work for prison reform forced her into publio life 
and in lel8 she became the first woman to be oalled to give 
~vidence before a House of Commons o~mmittee. 

The Offences against the Person Aot 1861 reaffirmed the offenoe 

of rape,and the Criminal Law Amendment Act 18S5 widened the 
offenoe in as muoh as the offence was deemed to be oomplete 
if oonsent was extorted by means of threats of death or immediate 

bodily harm,by fraud or by false pretences such as the impersonation 
of a woman's husband. 

Whilst tha new awareness of woman must have had an effect 
on the legislators, this canvnot be measured,but suffioe to say 
women were beooming notioed and effeotive. 

11 



'" 

1 
i 
I 

f 
n 
[ 

~ 

C 

I 
u 
[ 

o 
n 

b 

r 
I 
1 

• 

Despite the advanoes of the Aots of 1861 and 1885 it is 

interesting to note that so far as the admissibility of 

evidenoe was oonoerned the following three general points 

were to be considereQ by the jur.y:-

(1) As to the general credibility of the witness and how far 

her story is to be believed, evidence therefore may be given 

to show that she is of immoral charaoter. 

(2) As to whether she has made complaint immediNtely after 

the alleged outrag~ and to whom. 

(3) As to the ~lace wher.~ the outrage was alleged to have 

been committed aXid the possibility of her being heard 

is she cried out. 

These points were typically Victorian and male dominated, 

being considered by male juries)and made it rather difficult 

for any charge of rape to stick. The principles involved above 

are little different to those adopted in the l~ws of Biblical 

times. However the situation had been reached where the woman 

although still dominated by her husband was no longer his property 

and the law began to recognise this. 

After a long campaign women finally obtained the vote, women 

entered parliament,the professions and other walks ~f life 

which had formerly been olosed to them. During Worlil Wars I and II 

women in vast numbers worked on the war effort in fnctories and 

on the land. After the second World War it was gene:r:.ally aocepted J 

although not totally,that women were an essential part of the 

life and eoonomy of the Oountry, and yet still they were not 

dealt with as equals with men. 

An interesting viewpoint is that of the Redstooking group of New 

York who in 1967 set out their perceptions from a radical feminist 

view of their place in society:-

(1) After centuries of individual and preliminary politioal 

struggle women are uniting to achieve their final liberation 

from male supremacy. We are dedicated ~Q building the unity 

of women and winning our freedom. 

(2) Women are an oppressed class. Our oppression is total 

aff~cting every facet of our lives. We are exploited as 

sex objecit~,· 'Preeders, domestic servants and cheap labour. 

We are considered i~~erior beings whose only purpose is to 
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enhanoe men's lives. Our humanity is denied. Our presorihed 

behaviour is enforoed by the threat of physical violence. 

Because we have lived so intimately with our oppressors in 

isolation from eaoh other we have been kept from seeing our 
perschJ1.1 suffering as a political condition. 

(3) We identify the agents of our oppresbion as men. Male 

supremacy is the oldest most basic form of domination. 

Many other radical groups expressed similar sentiments, and 

as a result of their efforts,the efforts of others and the rise 

of natural justioe a great deal has been achieved. 

Women have achieved and are still achieving knowledge and feelings 

about their rights and increased awareness of themselves. This 

awareness oan diminish the respect for authority and given values. 

Although this means advancement and opportunity for some, for 

others it is also a loss and a threat. The mor~ independence 

and freedom gained by women is offset by the loss of proteotion 

by family and the law. There is loss of oertainty and support, 

two things that were important in women's traditional role~ Many 
women felt more secure in the certainty that they were the 

weaker sex than they do in being aware that they are not. 

They are still gaining opportunities for individual achievement 

and ohoice is perhaps the greatest aohievement of women so far. 

There is ohoioe in eduoation and training, as they are no longer 

restrioted to their traditional roles duo to the Equal Opportunities 

Commission and the Equal Fay Aots. There is ohoioe in sexual 

matters and even ohoioe of the sex of a sexual partner whioh 

can be made public. A lesbian association does not attract the 

same penalties in law as can be attracted by a homosexual 

partnership. There is a ohoice in marriage,or whether to marry) 

cohabit or share their lives with whom they like for as long 

as they like or remain single. Women can choose to have children 

married or not. They may ohoose a traditional life of wife and 

mother which many still do. In fact women have a positive choioe 

in e~thing they do • 

It is the position that they have aohieved in sooiety that has 

caused the attitudes of sooiety to change. This sooia1 ohange 

and acceptance of women's position in society has brought ~bout 

13 
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equality to be recognised. 

I believe that women have achieved equality although some men 
fail to accept this concept. It is the non acceptance ~t equality by 

certain still largely male dominated sections of society that 

continues to cause dissatisfaction to women. They therefore still 

perceive their own position in society as unequal. 

If one accepts that drastic social change bas taken place in 
the past two centuries as I have tried to indicate in this Chapter, 

then this change read in conjuction with the historical chapter 

14 

leads one to the question,"Has the law kept pace with social change 1" 

To answer this question it is necessary to examine in some 

detail the current legislation concerning rape,and attempt 

to predict future changes in the law,which is covered in the 

following chapter. 
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Chapter III 

The current law on rape. 

The commentaries on the laws of England by the law.yer 

Sir William Blackstone provide the very foundations for the 
interpretation of the laws of England. His great work published 

in 1811 is still the basis for the construction and interpretation 
of the law and his views on the evidential necessities are as 
fo110ws:-

"And first the party ravished may give evidence upon oath 

and is in law a competent witness,but the credibility of 

her testimony and how far forth she is to be believed 
must be left to the jury upon the circumstances of fact 

that concur in the testimony. For instance,if the witness 

be of good fame,if she made search for the offender, if the 

accused f1ed,all these give greater probability to her 

evidence. But on the other side if she be of evil fame 

and stand unsupported by others,if she concealed the injury 

for any considerable time after she had opportunity to 

complain, if the place where the fact was alleged to be 

committed was whe,re it was possibly she might have been 

heard but she made no outcry, these and the like circumstances 

carry a strong but not conclusive presumption that her 

testimony is false or feigned." 
Sir William Blackstone 1811 

The ourrent legislation concerning rape along with other sexual 

offences is the Sexual Offences Act,1956 as amended by the 

Sexual Offenoes(Amendment)Act,1976. 

As in all statutory legislation, oases ocour where the precise 

meaning of the law is either not olear in the statute or is 

challenged whereby a decision must be made on interpretation 

of a particular section of the law and in most cases these 

decisio1'l:s are made by the Court of Appeal or the House of Lords. 
Their debisions are binding thereafter and either olarify the 

law or indicate that to preserve justioe,amendment to the law 

is required. 
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Since the Offences against the Person Act of 1861 where the 

offence of rape was contained in Section 48(now repealed) 

there have been many decided cases whioh have affected the law 

on rape. I have itemised a number of them with their more 
important decisio~8:-

R v Marsden!18~1 

Sexual intercourse is complete on proof of penetration. 

R v Lillyman,1896 

The complaint of the woman shortly after the occurrence and its 
particulars may be given in evidence for the prosecution not 

as evidence of the facts complained of but of the consistency 

of the conduct of the woman with the story told by her in the 

witness box, and as negativing consent on her part. 

R v Osborne,l905. 

It is the universal practice to require corroboration of the 

woman's accusation. 

R v Bashir,l969. 

Evidence that the complainant is of notoriously bad character 

for chastity, or is a common prostitute is admissible. 

All these cases echo the thoughts of Blackstone, and certainly 

in Bashir's case reflect society's perception of women in 1969. 

Sexual Offences Act.1956. 

Section 1(1) : It is an offence for a man to rape a woman. 

Section 1(2) :A man who induces a married woman to have sexual 
intercourse with him by impersonating her husband 

commits rape. 

Rape was t~e unlawful sexual intercourse with a woman against her 

will be ihis b.1 foroe, fear or fraud. 

It was acknowledged by precedent that the character of the 
complainant woman in a rape trial was an issue,and it became 
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in many trials the central issue. That ,together with constant 

claims by accused persons that the woman had consented to the 

act ('.aused many cases to be dismissed and rapists walking free 

from the Courts. 

/ were 
During this period women losing out on justice as far as rape 

was concerned. Because of the acquittal rate and the feelings 

of the complainants that something must be done as they felt 

they were being put on trial instead of the rapist, there 

was an overwhelming need for change • 

The change came following the case of the Director of Public 

Prosecutions v Morgan and others,1975 which was to prove to 

be a watershed in the law on rape. 

The facts of the case were as follows:-

Morgan and his three co-defendants had spent the evening of 

15 August,1973 together. They were all members of the BAF but 

Morgan was older than the other three and senior in rank. to 

them. Morgan was a married man and he invited the three men, 

all strangers to his wife, to come home with him and have 

intercourse with her. The three ~en asserted 

that he told them that his wife might struggle a bit,beoause 

she was 'kinky' but she would welcome intercourse with them. 

When the four men arrived at the house Mrs Morgan was asleep 

in a bedroom with one of her sons aged 11 years. 

She was awakened and her husband seized her and pulled her 

out of bed. She struggled violently and screamed to her sons 

to oall the Police,but one of the men put a hand over her 

mouth. She was dragged to another room and held on the bed 

by her arms and legs whilst each of the three men had intercourse 

with her in turn by force and without her consenm. They then 

left the room and her husband forced her to have intercourse 

with him. When it was all over she grabbed her coat"ran out of 

the house,drove straight to the hospital and made an immediate 

oomplaint of rape. 

At their trial they all pleaded not guilty and asserted that 
'\ ' 

Mrs Morgan actively co-operated an4: oonsented to the interoourse. 

The defence was th~t Mrs Mor~~ oonsented,or if she did not 
.. 

17 



-~ ..... 

" 

I 
I 

[ 

[. , 

[, ; , , .. 

D 

t 
n 

r' ., ~. 

", 

~ 

.. . 
• 

The jury rejeoted the defenoe and all four were cQnv:lc:~ted 

of rape and sentenoed to sUbstantial terms efimprisonment. 
They appealed to the Court of Appeal, on the grounds that the 

Judge had wrongly direoted the jury that they were only entitled 
to aoquit the aooused if (1) the aocused honestly held the belief 

that Mrs Morgan had oonsented and (2) that suoh believe was 
held by them on reasonable grounds. 

The Court of Appeal rejeoted the appeals but gave leave for 
the men to appeal to the House of Lords as a point of law of 

general publio importanoe was involved i.e."whether in rape 
the defendant oan properly be oonvioted notwithstanding that 

he in faot believed that the woman oonsented if suoh belief 
was not based on reasonable grounds." 

The House of Lords deoided that there should be no conviotion 
in those oiroumstanoes and reaohed the conolusion that a man 

ought not to be oonvioted of rape unless the proseoution 
proved that he intended to do what the law forbids i.e. have 

intercourse with a woman against her consent or being reokless 

as to whether she consented or not. In short the House of Lords 

decided that the reasonableness or otherwise of the belief 
was one of the faotors which the jury should take into aocount 
in deciding whether or not the belief was genuine. The jury 

should be directed that in oonsidering what the defendant did 
intend,they should take into aocount and draw all relevant 

inferenoes from the totality of the evidenoe. 

The appeals therefore were upheld whioh left the law in a most 
unsatisfactory state and it was apparent that the whole question 
of the law of rape should be closely examined. As a result of 

the widespread conoern expressed by the publio, the media and 
in Parliament, the Home Secretary appointed an Advisory Group 

on the law on rape with the following terms of referenoe:-

"To give urgent consideration to the law of rape in the 
light of reoent public conoern and to advise the Home Seoretary 
whether early changes in the law are desirable." 

---

I c-I 
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Report of the Advisory Group on the Law of Rape. 

The setting up of this group was not in itself an unusual 

step; groups have been set up in tho past to exam~ne aspects 
of various laws. What was important about this one was that 

it was of tital concern to women. The constitution of the group 
indicated in itself the progress of women and their status 

in society - the Chairman appointed by the Home Secretary was 
the Honourable Mrs Justioe Rose Heilbron DBE. 

The Adviaor,y Group received written information and evidenoe 
from a wide oroas seotion of souroes including the following:­
Medical Women's Federation 
Mother's Union 

National Counoil of Women of Great Britain 
National Joint Committee of Working Womens' Organisations 
Rape Counselling and Researoh Group 
Women in Media 
Women's National Commission 

As a result of their deliberations the,yreoommended the following:­

(1) Statutory definition of rape required to inolude 
the importance of reoklessness as a mental element of the 
crime. 

(2) In oases where the question of belief in oonsent is raised 
the questions of interpreting the defendants belief should 

be a matter for consideration by the jury. 
(3) Previous sexual history of the oomplainant with men other 

than the aooused should be inadmissible. 
(4) An attaok on the oredibility of the oomplainant would allow 

the bad oharacter of the aooused to be introduoed. 
(5) Complainants who allege rape should be and remain 

anonymous,with reservations. 

(6) Breach of anonymity should be a oriminal offenoe. 
(7) There should be a minimum of four men and four women 

on a jury even after challenges. 

The report of the advisory group was presented to the Home 

Seoretary in November,1975 haVing taken less than five months 
to oomplete. 
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Sexual Offences(Amendment)Aot,l976. 

With some slight modifioation the whole of the reoommendations 
of the Heilbron Advisory Group on rape was given effeot in 

the Sexual Offenoes(Amendment) Aot,1976 whioh effeotively states 
the law of rape as follow:-

Definition. 

A man oommits rape if 

(1) He has unlawful sexual interoourse with a woman who at 

the time of the interoourse does not oonsent to it and 
(2) at that time he knows that she does not oonsent to the 

interoourse or he is reokless as to whether she oonsents 

to it. 

A rape offenoe which is referred to throuehout the Aot inoludes 
rape u attempt rape, aiding or abetting counselling or procuring 

rape or attempt rape and incitement to rape. 

Seotion 1(2) 

If at a trial for a rape offenoe the jury has to consider 

whether a man believed a woman was consenting to sexual intercourse 
the presence or absenoe of reasonable grounds for such a belief 

is a matter to whioh the jury is to have regard. 

Section 2 - Restriotions on evidenoe. 

If at a trial any persons for the time being oharged with a 
rape offence t~ which he pleads not guilty then except with 

the leave of th,. Judge no evidence and no question in cross 
examination shall be adduoed or asked at the trial by or on 

behalf of any defendant at the trial about any sexual experienoe of 

a oomplainant with a person other than the defendant. 

In this seotion the Judge oan use his discretion to prevent 
unfairness to the acoused. 

This seotion clearly reflects womens' rights in Sooiety. She 

has the right to ohoose sexual partners without oritioism and 

without her morals being attaoked.Thus the law has reoognised 

her changed position in sooiety. 

"1 
I 
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Section 4 - AnOnymity of oomplainants in rape oases. 
4(1) 

After a person is acoused of a rape offence no matter likely 
to lead members of the public to identif,y a woman as the 

oomplainant in relation to that proseoution shall be published 

in any written publioation available to the publio or be 
broadoast exoept as authorised by Sub Section (2). 

4(2) 

If before the oommencement of a trial at whioh a person charged 
with a ra.pe offence, he or another person against whom the 

oomplainant may be expeoted to give evidence at the trial apply 
to a Judge of the Crown Court for a direction in pursuanoe of 

the Sub Seotion and satisfies the Judge (a) that the direotion 
is required for the purpose of induoing persons to come forward 
who are likely to ~e needed as witnesses at the trial AND 
(b) that the oonduot of the applioant's defence at the trial 

is likely to be substantially prejudiced if the direotion is 

not given, the Judge shall direot that the preoeeding subseotion 
shall not apply to the oomplainant. 

4(3) 

Judge may relax restriotions if it imposes a substantial 
and unreasonable restriction on reporting prooeedings at the 

trial and that it is in the publio interest to remove or 
relax the restriction. 

Section 6 - Anonymity of defendant. 

This section deals with anonymity of the defendant in a similar 
was to that of the oomplainant. 

No publication must be ma~le until after conviction. 

In my opinion the introduction of the Sexual Offenoes(Amendment) 
Act of 1976 is the most visible sign yet seen in the English 
legal system of the manifestation of sooiety's ooncern for 
womens' rights. 
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Chapter IV 

,Case studies. How does it feel to be raped? 

Although equality has enabled women to enter the profession 
of their choice,there are two very important fields that as 
yet,and for whatever reason) are still relatively inaocessible 
to them. 'l'hey are the top levels in the Judic:i.ary and Politios. 

Whilst there are many women sitting in the Magistrates Courts 
and Council ohambers,there are very few in the positions that 

count i.e. Parliament and the High Courts. Laws are produced 
by the former,and interpreted and imposed by the latter. So 

22 

far as the law on rape is oonoerned this is dealt with exolusively in 

the High Courts where women have little or no interpretation 
influenoe. Their presenoe on juries is only ooncerned with 
consideration of the faots of a case,and they oan make no oomment 

on the cases they hear. 

This essay is concerned with the advanoements of the law 
in reflecting the position of the female in today's sooiety. 

Law is constantly being improved as a result of oases heard 
by the Courts and it is neoessary therefore to examine a number 

of cases whioh have not necessarily changed the law but whioh 
show quite olearly the femal.e position in sooiety as perceived 
by their attackers and by the women themselves at the time of 

their rape. 

"The fear of sexual assault is a. special fear ~ 
it's intensi ty in wgmen can best be likened to 

the male fear of castration." 
-,' 

Germaine Greer,"Seduction is a four letter word." 

~e victim's perspoctive. 

pase 1. 

Ms X was a 55 year. old white woman sohool teacher in the United 

States of America,who ~s divorced,and lived alone,her children 
having left home. In her own words she desoribes her ordeal:-
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"I opened the door to the bathroom from my bedroom and he was 
standing there with a gun8 I just froze I went into shook. He kept 
me prisoner for two nights and two days. I tried to get out of 
the batlu.·oom window once but he oaught me. • • he was very 

sadistic. His sexual assaults went on constantly and I was 
forced into perverse aotivities - the whole ugly mess -,gagging 
ohoking,vomiting. 4 •• I found that if I fought him very hard 

he oame to organism more quiokly. • • I found it infuriated him 
if I submitted without fighting him. Up until this time I had 

believed that rape was impossible if a woman didn't want to be 
raped,that it oould only happen to a woman who submits ••• I 

felt that I was outside my body watohing this whole thing,that 
it wasn't happening to me,it was happening to somebody else. 
It was a strange feeling absolutely unreal. I was terrorised 
but it's hard to desoribe the shook of what was happening. 
At first I went into a state of shook where I just shook and shook. 
And I was freezing oold. Just freezing cold. And he kept the gun on 
me all the time. He showed me the bullets in oase I should 
think it unloaded. Then after two days he was gone, I didn't 
even know he was gone, he disappeared as quiokly as he came. 
When I realised he had gone I wanted to pour !,ysol all over 
me.I wanted to be oleansed. I took a bath and then thought 
about oalling the Polioe. And I thought no I oan't do it. 
It's too much of a horror story. People would look at me 
differently. If it's so horrible to me,it must be horrible 

to other people. I don't want anybody to know what happened 
to me •• -. I thought that other people thought the way I 
had thought, that this c()uldn't happen to a woman who didn't want 

it or allow it." 

This oase indicates the fear and the hopelessness of the 
situation in which the viotim found herself, abused over a 

long pe~iod. She felt totally degraded, dirtied and ashamed 

to report it. 

Case 2 

In this case a 22 year old woman was raped by a man whom 
she had met at oollege. Having been out with him on a number 

of oooasions without sex she deoided to end the assooiation 

as ahe felt they were incompatible. He had asked for sex 

23 



- ....... -- "' f 

[ 

[ 

[ 

U 

u 
u 

i 
I 

1 • 

• 

which she had refused. On their final meeting he had lured 

her to a flat where he lived after they had both consumed 
alcc/hol. He then tried to force himself upon her which she 

resisted. Having tried persuasion which at firs~1failed,he 
COl'ltinued in such a' way which convinced the woman that she 
'Wo'llld be hurt if she continued to refuse. She finally submitted 
a:~id was raped. Afterwards her assailant kept saying, "Well ww 
don't you just stay here tonight." and "After tonight can we 
continue to have this kind of relationship." 

",0 

The woman was eventually able to escape from the room and 
reported the matter to the Police. 

In this case it occurred to the woman later that she may have 
been at fault although she does not accept it when she s~­
"I couldn't see any reason for him to rape me because I didn't 
think I had led him on in any way. I had made it very olear 

to him that I wasn't in love ""i th him." 

This type of rape case is a diffioult one to suooessfully 
prosecute,the central issue normally being consent. Although 
the Police were sympathetic she was given the impression 

that it was very difficult to win a rape case which is true. 
She was also told that the background to the incident was 
not in her favour. She had gone to his apartment before on 
two occasions for dinner,so in the ju.r.y's eyes it would 
appear that a relationship was developing. It was pointed out 
to her that she had been naive in thinking she and her attacker 
could be friends without being lovers and that she should 
have been more car~ful. 

It is for precisely these reasons that this type of rape bya 
'friend' is seldom reported. 

This victim was not hurt physically but suffered from hysterical 
outbursts for some days afterwards. When 11::~ted why she thought 
men raped,she said,"I think a lot of rape has to do with the 
man's image of himself. He has to go out and win his battles 

make his conquests. I think a lot of it has to do with society's 

conditioning about how sexual a·man shOUld be and what it means 
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to be able to make it with a woman ••• It's bound to lead 
to some kind of frustration." 

!J,1he offender's perspec'bi ve. 

The attitudes,and reasoning of rapists are both many and 
varied as are their backgrounds and their perceF' 'ons of 

both their status and the status of their victim. Quoted below 
are selected extracts from interviews with convioted rapists 
who attempt to set ~ut the reasons why they committed rape. 

Case 1. 

"I kept on raping because a't home I wasn tt getting enough 
sex regularly and instead of going without I went out and 
took it." 

"Although I didn't think about it before ••• I've had a lot 
of time to think,and even though they don't show it,now I 
think there is a psychological effect on the girls about being 
raped. I think it's like carrying a soar for ~ long time 
before they'll forget about it ••• it could have bad effeots 
on them for a long time to come, both psychologically and it 
could deb something to them physically too." 

In this case the rapist although he expressed regret for 
11is acts after his oonviotion, at the time of the offenoe 
he had no ooncern whatsoever about his victims feelings.She 
was a sex objeot and he used her. 

Case 2. 

"The fact of ra})e is that I'm taking it by force, beca'l.,se 
she's not giving anything. At no point during a rape does a 
women end up giving you anything of herself. She's simply 
submitting to it and you're foroing it upon her ••• The fantasy 
does not beoome a reality during the rape it's not fulfHling 
at all •• " 

"We got into these paper baok novels whioh had all. kinds of 
veryelaborate~ desoribedsexual happenings in them, and I . 
remember that one aspeot or thesenoVl')ls l-m.S that there always 
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seemed to be a rape scene in them, and at some point during 

the ~ape, the women always seemed to get turned on. That just 

fixed in my head: if I were to have sex with a woman, at some 
point sherd really get turned on by it and I'd have a 

tremendous organi&::m ••• I wasn't assertive with gir1s,so it just 

seemed kind of natural to act out this fantasy that was in 

my head becaUSe I kind of regarded it as a reality - that's 
~.,hat would happen." 

This rapist living in a fantasy world nas absolutely no conception 

of what is reality being convinced in his own mind that rape 

can achieve love and sexual respect from the victim. He believes 

his victim will u1ti~te1y enjoy herself if he is insistent 

enough and however much she may resist she actually wants him 
to carry on with the rape. 

Case 3. 

"I felt very adventurous or free while I was doing this. It 

was a way of forgetting all my frustrations of the day. It 

was almost like I was living in a fantasy, like I was a 

commando,sneaking around at night. I was doing something 
nobody else wanted me to do." 

"I imagine if she had struggled more violently I could have 

come close to killing her or actually killing her. Not because 

I wanted to but by accident. MY control in that Eltuation 

was very little and I was amazed at what I d:id do. And I was 

very afraid afterwards of what I could have done, the fact 

that I did cut her with the knife shocked me. • • I tried to 

rape her,I never did rape her and this went on for about three 

to four hours. I was upset that I couldn't rape her, that I 

couldn't maintain an erection,that I was impotent,and none of n\y 

fantasies were coming true.That really upset me." 

I have attempted to show in the cases from both the victim's 

and the assailant's point of view that so far as the victim 

iB concemed her trauma is not only physica/l, but she.' also 

suffers great emotional damage. Feelings of guilt, fear, distrust, 
shame, anger and frustration are all present during and in the 
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aftermath of rape. It appears that the perception of the feelings of the 
victim by the rapist is either Ullnoticed due to the mental 

state or the excitement of the rapist, or probably in the 

majority of cases that he does know his victim's wishes and 

completely disregards them thinking only of his own gratification. 
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Chapter IV 

Conclusions. 

In this study I have attempted to sho~ that the law relating 

to rape reflects contemporary attitudes about the pOGition 

of women in sooiety. In reoent years there has groWn a new 
awareness of the improved rights and status of women in society. 

~he law has been amended. it has been improved in favour of 

women. whereas in the past the law gave a distinot advantage 

to the aooused persons in rape trials. 

The anonymity olauses in the Sexual Offenoes(Amendment) Aot 
1976 in order to prevent harmful distress whioh a rape trial 

inevitably oauses the oomplainant. At least the anonymity 

rule lessens the chance of publio identifioation of a rape 

viotim for whom a trial is in any event likely to be a 

humiliating procedure. Also if the aooused is acquitted 
the distress and harm to a oomplainant oan be further aggravated 

and the danger of publioity in such oircumstanoes can be a ris3 
which a victim understandably may not wish to take. It is hoped 

th~refore that anonymity will act as a safeguard and also as an 
inducement for rape victims to come forward and proseoute their 

attackers. 

We have seen therefore the transition of women from tribal 

property to emanoipated equality, so what of the future? 

Working paper on sexual offences October,1980. 

The Criminal Law Revision Committee was set up in 1959 by the 

then Home Secretary Lord Butler "To be a standing committee 
to examine such aspects of the oriminal law of England and 

Wales as the Home Secretary may from time to time refer to the 

committee to consider whether the law requires revision and 

to make recommendations. 

In 1975 the Home Seoretary asked the oommittee to examine the 

28 

I 
r 
\ 

I 

! 

! 

I 
~ l 
n 

H 
I. 

I~ 

I 

It 
E 

I n 

u 

D 

n 
~ 
f
t . 

. . 
" 

I 
I 

" 

law relating to sexual offences which includes rape together 

with the Advisory Group on the law of rape which was then 

sitting. 

In their Working Paper the Criminal Law Revision Committee 

makes reoommendations for the future law on rape which 

removes anomalies and again emphasises the rights of women:-

(1) The irrebuttable presumption that a boy under the age 

of 14 years oan not commit an act of penetration, therefore 

can not commit rape should be dispensed with.(Considering 

that this presumption existed in 1809 it is hardly 

surprising that the law should now be changed.) 

(2) That consideration should be given to the amendment of the 
law so far as mari'bal rape is concerned,although they were 

of the opinion that many difficulties existed in the 
proseoution of a husband by his wife for raping her. Any 

prooeedings for this type of offence would have to be 

with the consent of the Director of Public Prosecutions. 

To be compatible with the over view or women in society 
it is essential tha,t marital rape should be in some way 

punishable. In the society of today social attitudes 

permit a mah to live with a woman without the requirement 

of marriage. Is it right therefore that a female oohabitee 

can successfully prosecute her male oohabitee for rape 

whereas a wife can not proseoute her husband? 

(3) Increased penalties recommended for offences of indeoent 

assault as an alternative suggested widening of the ooncept 

of rape. 

We oan see therefore that the oonstant revisiob of the law on 
rape is an ongoing thing. Laws governing rape like the laws 

I and regulations of all institutions at any given point in time 
:, are nothing more than manifestations of the prevailing sooial 

norms and values. This being so one only need look at contemporary 

social values to understand the nature of the progress whioh 
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has been made and the task that lies ahead. To aohieve a 

sooiety oommitted to equal rights and equal proteotion for all 

oitizens we must re-examine the values that underli@ all 

sooial interaotions and approaoh the future with renewed 

vigour and determination. 

Author t s note 

Reoeived too late to be inoluded in the main body of the essay 

is a newspaper report oonoerning a oase of rape in Sweden whioh 

highlights many of the problems involved. The report has been 

inoluded for information purposes and is to be found after the 

bibliography. 
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Table 2.5 Serlou. offenc:e. of violence between .pousn(l) rec:orded by the pollc:e 
En,land and Wal .. 

OlTenc. 

-------~-------------------------------------------------1-4 Murder, mantlauahur, atlCmpted murder and thrull ,Ie. to murder 
, Woundln, and other acll endan,er/n, Uta 

1·9 Other woundln, and IerioUi wault 

til Includea cohabltan .. UYiIl, II lPOUICS 

Table 2.6 Serloulm ICXUaJ offenc:ea rec:ordecl by the pollc:e by offenee 
I!n,land and Wal .. 

Olrence 

1970 1971 

16 BUllery") 553 593 

17 Indecent .... u1t Oft • male(4) 3,354 2,117 

II Indecency betweCII malH 174 1,029 

19 Rape 884 714 

20 Indecent .... u1t Oft II temale 12,609 12,400 

21 Unlawlld IUuaI IDterco\llll wllh ,ltI under 13 243 222 

22 Unlawlld IC.ua1 IDlercoIIIII wills ,lrI under J6 4,973 5,060 

23 l-eesl 277 307 

24 Procurallon 121 94 

25 Abducllon 67 6S 
26 Ill,amy 201 liD 

TOlallClual olrepcu 24,163 23,621 

1972 

532 

2,91S 

1,069 

193 

11,971 

256 

5,U9 

m 
70 

63 

208 

23.'0' 

tb 

Number or orrcnm 

Total Victim 

'HUlbind Wlf. 
(1) (2) (3) 

1979 1910 1979 1910 1979 - -200 m 163 144 37 
274 253 161 m 106 

5,447 5,59. ',06' 5,202 379 

,I 

Oll'encH reco:Jed 

1973 1974 19" 1976 1977 1971 

667 5., 720 662 594 697 

·3.0" ' 3,096 2,115 2,619 • 2,633 2,455 

1,567 1,796 1,699 1,569 1,465 1,706 

991 1,052 1,040 1,094 1,015 1,2U 

13,294 12.417 11,109 10,901 11,041 11,114 

m 304 327 295 243 214 

5,180 4,746 4,533 4,313 3,611 3,491 

288 337 3.9 l3' 295 329 

17 67 126 14 93 143 

97 91 .. 61 94 123 

183 199 1S5 190 m 152 

25.736 2~,691 23.731 22,203 21,313 22,361 

('III (t) II a 
Crrcellla.e uf ~II 

a ences recorded by 
the ~lIce In thele 

claul cation numbe,. 
(4) 

19.0 1979 1980 

2. 17 13 
100 6 :<. 
396 6 6 

Nunlber ot oll'encH 

OlJenc~:~~rcd up 

1979 1981)(" Number Percenta,e '--
632 657 609 IIJ 

2,31S 2.2" 1,936 IIJ 

1,333 1,421 1,393 9' 
1,170 1,225 196 7J 

11,134 11,491 7,055 61 

24' 254 212 IIJ 

3,551 3,109 2,'12 9J 

334 312 211 91 

107 104 97 9J 

91 95 73 (71) 

lSI 144 12' ,p -21,143 21,107 • 15,569 14 

II' In 197 •• lId ... tler ye.,. were 'Indlcl.ble' 
III I'1.ur .. ror 1910 are nOI comparable wllh IhOio ror prevloUi yea,. bcClUIC ot chan, .. made by new counlln, rul~ which were Introduced 11th. be,Inn1na or 19.0 10 Imp/ave til. conlillency by Ihe police or 

Ihe rcell/din. nt multlpl., coniinuoul and rerell.d olfcncel 
III lido," Inl, ·lnde~.lIlwaullllll a male' InclUded aUe,npl (0 commit bu ... r),. !'rom 197. anemplto commit bu .. ery w .. lncluded .lIh ·bu ... ry' 
II, Prtvlo~lly known II 'a\llmpl 10 commll bUlleO'. elO' 
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Indlctablc/trinblc·either·wny offences-Persons found guilty 

Tab.e 10(a) Persons(l) found guilty of indictable/triable-
age (continued) 

EnI?Jund lind Wales 1979 

Found gUilty nlmaglstrates' 

OI1'c:nce 

~ 
:!: !:: .... :Q . N 

~ b t- b 
"0 "0 "0 c: § r. § 

=t\i :::I :::I' 
I 

"0 "0 'tI "0 
'3 ~ ~ ~ c: f;j 

'" ~ 0 .... I"- M .... .... .... 
(I) (2) (3) (4) (5) (6) (7) 

Sexual ollences 

16 Buggery M 206 • 7 - 7 - -F - - - ,- - -17 Indecenl assault on a male M 620 475 7 43 053 38 
F 17 14 1 - 3 -18 Indecency between mules M 1434 133S 7 S8 138 

119 Rope ~ 37~ 7 - b "1 -20 Indecent ussau~t on a femu1e M 2,466 2,042 69 415 393 200 
F 14 8 - - 3 2 

21 Unlawful sexual intercourse with M 8S 6 - 6 ..... -girl under 13 F - - - - - -22 Unluwful sexual intercourse with M 663 476 - 42 200 89 
girl under 16 F - - - - - -23 Incest M 140 7 - 2 2 I 

F 11 - - - ..... -24. rroc:urution M 198 110 - 2 4 17 
F 14 3 - - - I 

2S Abduction M 26 - - - - -. Jo' I - - - - -. 26 Digumy M 24 18 - - I 3 
r- IO 10 - - 2 3 

27 Soliciting by u mall M 824 793 - 4 71 90 
F I 1 - - - I 

74 o ross Indecency with child M 252 204 - 16 18 17 
F 3 1 - - - -

Sub·lolil M 7,313 S,480 76 S50 POI 593 
F 74 37 1 - 8 7 

Burglar), 

28 Burglary in I dwcllina M 18,043 13,871 1,620 5,092 3,';~8 1,337 
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