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Opening Remarks by
Dr. Jim Crow
Vice-Chair

DOCTOR CROW: First of all, two apologies. The first apology is for being here. As you all know,
Justice Abrahamson was supposed to preside over this meeting. She just finished a very tough election
and has earned a well-deserved rest. So she has gone on a vacation, and I'm replacing her.

The second point to make here is that many of us got a notice saying this meeting would start at two
o'clock, and | don't doubt that some of the empty spaces around here are caused by that. Nonetheless, |
don't want to wait for a whole hour doing nothing so what we will do is do nothing anyhow with the
present people here.

I'm going to -- | am scheduled to make some introductory remarks, but | don't really have any to make,
and I will say a little about the Technical Working Group later on.

So I think I'll just proceed immediately to call on Chris. So the floor is yours. Just do something until two
o'clock.

(Laughter.)



Update on Commission Business
Christopher H. Asplen, AUSA
Executive Director

CHRISTOPHER ASPLEN: First of all, that is -- is that working?
DOCTOR CROW: The interpreter.

CHRISTOPHER ASPLEN: Okay. First of all, the apologies were not Doctor Crow's to make, but rather
that is our administrative mistake somewhere along the line, and we do apologize for that, but we can do a
couple of things this morning before the rest of the folks arrive, and we do expect to have a pretty good
turnout today that will not require any deliberative process that can act as more of a necessary update, but
there are certainly things that we can update some of the other folks on a little bit later.

First of all, let me say this, that pursuant to our responsibility regarding having a sign language
interpreter, as you can see, we do, in fact, have one. If there is anyone here who does, in fact, need the
assistance of a sign language interpreter, please let us know at your earliest convenience, and we will
make sure that the individual who is behind me continues to be behind me; however, if that is not
necessary through the course of the day, we will give him and any of the colleagues that he has here with
him a rest.

All right. Secondly, in terms of today's meeting, what we would like to do is rather than reserve all of the
public comment for the end of the meeting tomorrow, in speaking to Doctor Crow this morning, we
talked about providing some time, kind of on an interim basis throughout the next day and a half, to allow
input at the time perhaps at the end of particular sessions so that we can reap the value and benefit of your
comments at the time, rather than wait until the end of the day where we simply take note of it and move
on.

We do have a number of representatives here from various parts of the DNA community, if you will, and
as such, we do want to reap the benefit of their knowledge and their input at the time of the discussion.

Also, let me give you a general update of some of the things that the staff is doing when we are not
meeting and some of the things that are going on.

First of all, regarding some of the presentations that have been made, some of the different speeches that
have been given recently since our last meeting, there one was one that | participated in at the National
District Attorneys Association meeting in Florida last week. They were kind enough to include on their
agenda a session on the future of DNA technology where | had the opportunity to explain to them the
work of the commission and to talk to them about the various issues that we are addressing, particularly
as it pertains to not just presentation in the courtroom, but rather the investigative issues, also. We talked
about the database backlog issue. We talked about the arrestee issue. We talked about the nonsuspect case
issue; and as such, I think that prosecutors across the country today have a little bit better understanding
of what the issues are, although | will say that there was a significant amount of surprise at the nature and
quality of the database backlog and the implications thereof. The point being, | think that there needs to
be even more education on those issues, regardless of how much we talk about it, and we are sensitive to
the issues. There is still a tremendous amount of education that needs to go on out there.



I also had the opportunity about every two or three months to speak to the prosecutors' DNA training
class, which they have at their national advocacy center in Columbus, South Carolina,and that particular
training is a week long training seminar for prosecutors from all over the country on DNA-related issues,
particularly as they apply to the courtroom; however, the past four times that | have participated in that,
what they have asked me to do very specifically is to talk about the issues of postconviction DNA
recommendations. And, again, that is based on the commission's work, and the last four opportunities |
have had, I have taken them, the draft recommendations for postconviction analysis, have used it there
and have asked for their comments; and a number have, in fact, sent their comments to me at the -- at the
NIJ, and all of them have been very favorable, quite frankly. So that has been a very beneficial way to
disseminate the information, disseminate the work of the commission, and | believe that that will
continue.

I have a meeting in August with their curriculum development advisors, and we are going to talk about
making that a permanent part of the program.

I will say specifically that at the National District Attorneys meeting last week in Florida, Attorney
General Reno was there and spoke to a number of issues; however, DNA was one of them, and she
specifically raised the issue of prosecution training and education on DNA issues.

One thing that the commission will find itself talking about more in the future, I believe, is as the issues
come up will be character, predictive characteristics of genetics and its application in the courtroom and
what that will mean for prosecutors and defense attorneys. That will be a very big issue that we will
attempt to tackle. We'll talk about that more later, but quite frankly, I think those issues will pale in
comparison to the issues that have arisen in the use of DNA simply as an identification tool, but it's
something that prosecutors do want to be on the cutting edge of, and we'll try to continue to educate them
through meetings like the National DAs conference.

There is also a presentation at the recent Cambridge Health Tech meeting in Tysons Corner that was
chaired by Doctor Crow and was also attended by Woody Clarke, | believe, who was there, and Judge
Reinstein was also there and spoke about the various working groups that they are involved in for that
particular audience, which is composed primarily of scientists and laboratory representatives, but was yet
another good organization or another good conference to get the message out in terms of the commission
working the issues that we are dealing with.

Also, I think importantly, next Tuesday, Doctor Forman and | will be speaking to the National
Conference on State Legislatures in Indianapolis, where we will be talking primarily about DNA in the
context of the recommendations that have already been presented to the Attorney General, specifically the
backlog issue and the arrestee issue, and we will also be talking somewhat about the uniform statute
matter that we will talk about later on today and any other relevant issues that the legislators feel need to
be addressed, but that is especially for those two issues for the backlog and the arrestee issue, that is, |
think, a very significant audience to say the least. Most of these funding issues, as we have recognized,
are less matters for the federal government in spite of the first recommendation that went out, but are
really more matters for funding agencies coming from the individual states, and this will be a good
opportunity to prepare them for those issues and to alert them really to what the issues are.



So that having been said, there has been a significant amount of the commission’s work in the public eye
in other ways besides the conferences that we are speaking at, and that is through the media. You may
have read a number of the articles that have come up in USA Today, in the New York Times and various
and sundry other newspapers, but also on various television shows. Largely that was a result, so that you
all know how it works, it was the result of the headline in USA Today, and what happens oftentimes is
once a DNA-related story hits one of the newspapers of national note then it -- then everybody else picks
up on it, and we start getting phone calls from everyone else. And what happened was USA Today ran the
story on the mass -- what they termed as mass testing, which I think was a little bit misrepresented in the
headline. Factually, the story was correct, but the characterization was somewhat off. And as a result, we
got a number of phone calls for story interviews for the press, but then also for the news media, the
television news media, to which we were very -- for which we were very thankful particularly to Paul
Ferrara and Woody Clarke for stepping in and being on the Today Show, or CBS This Morning, or
MSNBC.

Is that what you were on, Woody?
GEORGE CLARKE: The letters seem all different.

CHRISTOPHER ASPLEN: Yeah, they all run together, but they were very, very important. The show is
to be on for the purpose of kind of clarifying what the commission did at its last meeting and what that
really meant. And again we appreciate those folks doing that.

One thing that | would like to say publicly is | want to say a special note of thanks to Doctor Ferrara. |
was talking to Paul about a month or two ago about some of the things that he was talking about; and
from the beginning of this process, Paul has been one of the people to talk about the problems that are
going on in Virginia; and when we talk about the examples of the tragedies that can occur from things
like the database backlog, Paul has always been willing to talk about his cases and what has happened in
Virginia that have been very negative and that have been a bad thing, and that takes a lot of courage. And
I told Paul about two months ago that 1, you know, respected that and really appreciated his courage in
doing that. He says, you know what, nobody has ever said that before. So we do appreciate that.

PAUL FERRARA: Hear! Hear!

CHRISTOPHER ASPLEN: It's true. It's a hard thing to do. And I will add to that. | see Dave Coffman
here, also. Dave is another one who speaks to the issue and is not afraid to say, you know, here is what
can go wrong, and here is what does go wrong, and that is why we need to fix it as opposed to simply
saying, no, not in our backyard. We don't have those kind of problems. And that is very important if we
are going to solve the problems. So again thank you on those counts.

To give you somewhat of an idea of where we are going to go today and tomorrow, aside from just what
is printed in your -- on your agenda, what we would like to do is talk about the postconviction statute that
we have got.

Oh, Robin, do we have copies of the crime scene publication, the pamphlet and the postconviction
document?



ROBIN STEELE WILSON: I have hard copies for your conference, but I don't have them available for
everyone.

CHRISTOPHER ASPLEN: Okay. Do we have one? Do we have them here? | will just hold them up and
show them.

The postconviction discussion today will focus on the statute itself to see if the commission feels
comfortable with that statute recommending it, but also how can that statute be recommended; what is it
that we want the Attorney General to do with that statute, if, in fact, it's approved by the commission. And
Judge Reinstein will do that.

In terms of the crime scene investigation -- thank you -- in terms of the Crime Scene Investigation
Working Group, we will talk about what happened at the last meeting and talk about whether or not this
commission would like to kind of make a broader statement about law enforcement issues in general and
law enforcement training and education in the face of advancing technologies.

What we have talked about is the extent to which DNA provides us a specific example of law
enforcement's need and desire for training on technology issues; and if we are really going to have law
enforcement do what we are asking them to do, it's going to require -- it's going to require rethinking the
resources that we provide them, particularly in training and education, although implementation is another
factor.

We will also take a look at, and it may have been -- has the survey been passed out?

Okay. The survey that we spoke about at the last meeting, we finally have something from PERF on that
in preliminary fashion. We can take a look at those issues.

The evidence storage issues that you see on your agenda, we have invited some folks here from the Los
Angeles Police Department, and the reason that they are here, quite frankly, is because they called us and
asked us what we are doing about it. I got a phone call about a month ago asking if we had, as a
commission, made any comments or any recommendations regarding evidence storage issues. And | said
that we had not done that yet, but the issue of how long should we store evidence, given the nature of
success in DNA technologies years later; and more importantly, how to store that evidence, be it frozen,
be it dried, et cetera, were issues that we needed to address. And I said basically no good deed goes
unpunished so would you like to help us with the discussion and tell us what your experience has been,
what the issues are that you are facing so that we can kind of use your example as a way to focus our
discussions. So they were kind enough to do that at the last minute, and we have three representatives
from LAPD to talk about that.

Tomorrow's laboratory funding report will consist, | think, primarily of two areas. One will be the issue of
database sample collection and the recommendation for that and how do we create -- how do we
encourage pilot programs that will provide models throughout the country for effective database sample
collection. To say the least, we are not getting 100 percent participation.

Is that right, Mr. Coffman?

DAVID COFFMAN: No.



CHRISTOPHER ASPLEN: And I know -- and | know that Dave has been more successful than most in
database sample collection and is -- is undertaking some efforts there, but we are going to talk about some
ideas we have about developing pilot programs for that.

And then we have the issue of database sample retention. We have received a specific request from
Attorney General Reno's office from her privacy advisor, Mr. Bentivoglio, to talk about that issue at this
meeting and to -- to try to come to some consensus, at least lay out the analysis of what the issues are
regarding database sample collection.

We have forwarded, and | believe she has received, the recommendation that we made on arrestee testing
for sampling at the last meeting, but one of the specific issues you may remember from her letter to us
was the issue of sample retention. So we will talk about that from Doctor Ferrara's working group
standpoint.

And then after that, you will see on the agenda there are privacy considerations and database sample
retention. We will then, to some extent, turn things over to Doctor Reilly, and Doctor Reilly has offered
or -- | won't say offered. He agreed to help us with that discussion in the privacy considerations
surrounding that whole issue.

The working lunch, we have asked Lynn Fereday to come from Forensic Science Service to talk to us
about DNA and fingerprinting. And it is positioned where it is on the agenda for a particular reason, and
that is in the Legal Issues Working Group report we are going to talk about the constitutional analysis that
David Kaye has put together with the commission and the working group's help; but one of the issues that
came up in that constitutional analysis is the issue of invasiveness and the extent to which taking DNA
either venously or by buccal swab may be deemed too invasive. Well, this is an instance in which this
technology may directly affect the legal analysis if we can, in fact, expect in the future to be taking DNA
from fingerprints, that is a legal analysis that will be greatly affected. So we will proceed that way.

I believe that when last we met, we had shown you what the -- what the final version of the law
enforcement pamphlet looks like. This was the one that was, in fact, selected by the commission at the
last meeting. This is the one that is, in fact, being -- is going to be printed. It is rumbling through the
process that is internal review with the Department of Justice, and we anticipate that in about the next
month, month and a half, this will be ready for dissemination, again, in conjunction with the
recommendation that we spoke about last time having the Attorney General recommend -- bring together
representatives from the various law enforcement community agencies to talk about how to distribute this
and to talk more generally about the issue of education, DNA education, particularly in the context of
identification, preservation and collection.

The same is true with this particular document, the postconviction document. It is in its absolute final
phases, 1 am told, and | trust that that is the case. We are -- we are in the process of getting approval for
things like whether we can, in fact, have this cover, because this cover involves three colors and needs
special approval to get three colors on your document. So we are doing that. We are adding things like
Department of Justice boilerplate pages, and making sure everyone's appropriate seal is on the document
and such; but again, that will hopefully be done in the next month or two.



What we are considering right now is the possibility of presenting these two documents to the Attorney
General at the next commission meeting, which will probably be held in Washington. And what we are
considering doing is inviting the Attorney General to the meeting and presenting them to her at that point.
We'll keep you updated on if we are going to be able to do that at that point.

The only other thing that I would like to talk about before we move to Judge Reinstein is to give you an
update on the legislative process and what is going on with the database backlog.

About two months ago, the Senate passed legislation, which included $30 million over the next two years
for database reduction -- elimination, | should say. And the program, it was designed to be a cooperate
effort between the bureau and the Office of Justice programs, but | would say tracked the commission's
recommendation fairly well with some of the same requirements, some of the same quality assurance
concerns; and that, as | said, was passed by the Senate; however, when the House was considering its kind
of parallel legislation, if you will, there was nothing included in the appropriations, the House
appropriations language for that project. That was not the only victim of the House appropriations
process, but it was a significant victim.

The matter now goes to the conference committee for the House and the Senate to see if they can come up
with the bill that the President can sign. So the issue is the extent to which the Senate pursues this
particular issue strongly enough and whether or not it can be worked out, but that is where the process is
right now for that particular issue. 1 don't believe that they have yet selected the committee members, so
we don't even know who is on the conference committee, but we will try to keep you updated and posted
on that particular matter.

We'll have to see whether or not that actually comes to fruition. | will say that we have had opportunities
on several occasions since -- since the House version did not include the money to speak to Senator staffs
about the issues. So we have communicated at their request to Senator Thurmond -- yes, Senator
Thurmond and Senator Dewine's staff about the issue.

They said that there is a potential that they would have hearings on this particular issue, but we don't
know that yet. And as always, we give -- when we are asked about these issues at NIJ, we go to them with
a briefing book that includes everything about the commission, not just that recommendation, but also
includes the membership list, and we encourage them to contact you folks and you commissioners and not
just the commissioners, but other working group members, because you were going to be the people that
they need to talk to, not us. Quite frankly, we have an obligation not to lobby for money one way or the
other, and that is -- and that is entirely appropriate. You folks are the ones who have the specific
experience to answer their questions about the implications of the backlog and things like that. So if you
get a call from a Senator somewhere along the line, don't be surprised if the reference came from us.

Yes, Paul.

PAUL FERRARA: Chris, this is Senate Bill 903, if | recall.
CHRISTOPHER ASPLEN: I believe so.

PAUL FERRARA: Is it possible, do you have copies of the language of that bill? I had one very rough
copy of it, and I would love to get it.
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ROBIN STEELE WILSON: We can copy -- | know where it is in the bill, and | can get it off the Internet.

CHRISTOPHER ASPLEN: And | quite frankly probably have a copy of it in my file somewhere. We will
photocopy and get it to people today.

Any questions about any of the commission business?

DOCTOR CROW: I'm impressed having heard Chris talk totally unprepared. I wonder how good he is
when he is prepared.

CHRISTOPHER ASPLEN: I get all confused then.

DOCTOR CROW: The other thing I noticed is that the colors on this document are black and blue, which
seems particularly appropriate for this commission.

CHRISTOPHER ASPLEN: There you go.

DOCTOR CROW: | think we are ready to proceed with Judge Reinstein so the floor is yours.

11



Postconviction Issues Working Group Report
Uniform Statute Discussion
The Honorable Ronald Reinstein

JUSTICE REINSTEIN: Okay. If you thought Chris was unprepared, | thought the meeting was beginning
in half an hour.

I guess the next thing on the agenda is the Postconviction Issues Work Group discussion and work on the
uniform statute for obtaining postconviction DNA testing that you all have and was sent to you. | think
the only person on the work group here other than me is Kathryn at this time. Barry is not here yet. And |
just want to acknowledge Margaret Berger's work on this. Margaret has been working very hard on
drafting after our meeting in -- we met in Albuquerque. The commission discussed this for the first time
in Santa Fe, | believe, and then we had a telephone conference kind of refining a little bit more based on
some of the discussion at the Santa Fe meeting. But it follows the lead, as Margaret indicates in the
commission's notes of Illinois and New York, and what we decided was to do a statute that would be as
simple as possible and then follow it up with a much more descriptive comment or note, and you see, you
know, the following two and a half pages are a comment, which is pretty much what you see in most
statutes around the country.

The reason for the statute, of course, is pretty much what the Work Group has been involved in, and that
is the unique aspect of DNA testing as it relates to postconviction relief when, in fact, there in most
jurisdictions -- I don't think -- 1 think it's even more than many jurisdictions, most jurisdictions there are
time bars, such as the Virginias where you have 60 days from the time of judgment in order to file for a
new trial or for postconviction relief or appeal.

Is that right, Paul, pretty much?
PAUL FERRARA: | thought it was 21 days.
JUSTICE REINSTEIN: Oh, is it really that short?

PAUL FERRARA: It was really -- it was really grossly short, at least a lot of peoples' opinions, but |
think 21 days.

JUSTICE REINSTEIN: Okay.
PAUL FERRARA: Before the introduction of new evidence or something like that.

JUSTICE REINSTEIN: And also the recognition that this really isn't newly discovered evidence, which is
what you see in many of the postconviction rules and statutes around the country. This is preexisting
evidence in many cases that just was not subjected to DNA testing, or was subjected to, let's say, RFLP
testing, and now STR with 13 loci is available.

What we tried to do was to break it out into two areas, mandatory testing and discretionary testing, and I'll
just walk through a little of the statute.

For the mandatory testing, we talk about the standard that I think is taken from both New York and
Illinois about the reasonable probability that the petitioner wouldn't have been prosecuted at all or
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convicted if the exculpatory results had obtained -- had been obtained through DNA testing. And then the
issue whether or not the evidence is still in existence or in a form that where DNA -- it could be subjected
to DNA testing.

And, finally, that the evidence was never previously subjected to DNA testing, or that it wasn't subjected
to testing that is now being requested.

One concern that, you know, we talked about at the meeting was that does this create a greater loophole
for just a slight difference in the type of testing so if now we have STR with 13 loci, if there is some
slight variation from that, you know, if somebody filed a petition and said, well, it wasn't subjected to this
particular testing that has been developed, therefore, does the door get opened. | think | would like to see
that door maybe get shut a little bit more, because as we discussed at the last meeting, | think that Doctor
Crow mentioned that STR with 13 loci is probably going to be the standard for at least another ten years,
but do you really have to go beyond that for postconviction testing, unless something miraculous comes
up where that is actually going to benefit a defendant at some point later on.

Then as far as in the court's discretion, if it's -- there is still -- it's not as definitive with the mandatory
testing for the person, you know, may have been prosecuted, and they may have been convicted, but there
is a cloud that -- | mean we grant postconviction relief now if the verdict or the sentence probably would
have been different. So in this case it would be a reasonable probability that the verdict or sentence would
have been more favorable if the testing had been available at the trial and also go through the same
analysis of whether or not the evidence is still in existence and was it ever previously subjected to DNA
testing or the testing that is now being requested.

So a slight variance from the mandatory testing that has some impact as we go on in the statute regarding
payment for the testing and the like.

As far as payment goes, we have made a recommendation that for mandatory testing, subdivision A, that
the court shall order the test and shall pay for testing, but we recognize that in most cases that, you know,
an agreement could be reached that the state laboratory would do the testing, and then there wouldn't be
any cost to the court or to the defense.

In fact, | have a case right now where the parties stipulated to the Department of Public Safety laboratory
in Phoenix to do the testing.

And then for subdivision B that the court may require the petitioner to pay for the testing.

No mandatory appointment of counsel. We say that the court may appoint counsel for an indigent
petitioner. | think many jurisdictions, if there is some reasonable basis that is shown in the petition would
appoint counsel just to assist the petitioner in going through the process.

And then discovery, as we have discussed throughout the Postconviction Work Group, we hope that there
would be cooperation and collaboration between the parties. We anticipate based on everything that we
have seen in some of the jurisdictions that are involved in this that there is that cooperation and
collaboration, but if not, the court is always going to be interjected into entering orders for discovery for
location of the evidence for retention of the evidence and the like.
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I don't know what the resistance will be to laboratories, as far as providing access to lab records and
underlying data and laboratory notes, but we thought that that was appropriate and necessary.

And then after the testing results are obtained, we contemplated that if they are unfavorable that the
petition should be dismissed and other orders may be entered, such as entry of the profile into the CODIS
database and any other orders that would be deemed appropriate. If they are favorable, then the court
would order an evidentiary hearing, unless there was some stipulation between the parties, which just
based on experience is usually going to be the case, but the hearing would have to be notwithstanding any
time bars that the jurisdiction in dealing with currently has. And then go through the normal
postconviction process of that jurisdiction despite having the time bar.

And then as far as we go into the comments, we make mention of the fact that this evidence really is
different that unlike the reasons that you normally have postconviction time bars and really strict
standards for not allowing somebody to come in years later, or in some jurisdictions even months later
because of the staleness of evidence, that memories fade and the like that with DNA evidence, in fact, that
the evidence actually does get better over time because of the advances in technology and the like.

But we also in the comments recognize as well the need for finality, and that that is an extremely
important interest, not just for the system, but also for the victims of these crimes, and the concern that we
not -- that we try to limit frivolous and meritless claims, because no matter what happens when the statute
comes in, | would anticipate that you are going to receive -- that jurisdictions are going to receive a
number of frivolous claims. Although the experience in New York and Illinois from what | understand
has been that the floodgates really have not opened up as far as these claims, and maybe Barry and Terry
Hillard can respond to that as far as the jurisdictions in New York and what is happening in Illinois, as far
as the frivolous claims go, but it is a concern, and finality is important.

That is all 1 would want to say right now, you know, as far as except for taking questions, and maybe
going through the comments, unless Barry or Kathryn have anything that they want to add from the Work
Group's discussion.

BARRY SCHECK: I guess that what I probably should add is that I think that this is an extremely
moderate form of the statute given the reality of what is in the courts. I would be remiss if | didn't tell you
that we encounter every day across this county cases where DNA evidence has exonerated individuals,
and the court system is extremely reluctant to let them go.

I don't know if -- were you able to get the articles that Bob Herbert wrote last week in the New York
Times?

DOCTOR CROW: Yeah, | read it, too.

BARRY SCHECK: Yeah, because there is that case in New York, for example, of Vincent Jenkins, who
has been in jail for 17 years, and DNA testing showed that the semen, the predominant semen sample --
and | put this in the record, because I think this is very typical of what we see. A woman was raped ina
park in Buffalo, New York. She was walking in that park with her husband. A man came from behind,
grabbed her, raped her. He smelled of liquor. When he got up, he said: "The liquor made me do it." He
left. She was immediately taken to the hospital. VVaginal and cervical swabs were taken at that time. Four
weeks later, Mr. Jenkins was brought before her, exhibited for 25 minutes. She didn't identify him. He
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was asked to talk. She didn't identify him. Police and prosecutorial officials persuaded her that this must
be the guy. He met the description. He had a prior criminal record.

Seventeen years later, when the testing was completed, she had indicated at the time of the sexual assault
that her husband had had prior consensual sex with her 24 hours earlier. The DNA testing showed, very
interestingly it was done blindly, that Jenkins did not match either of the two DNA patterns, either the
predominant pattern that was found on the vaginal swab and on the cervical swab, and a trace amount of
male DNA that was found on the cervical swab, which is exactly as everyone at this table knows, what
you would expect from prior consensual sex. That would be the trace presumably of her husband. She is
still married to that gentleman. And when the knowns were tested, it turned out that the trace amount of
DNA did not come back and match her husband. And at that point, despite, Kathryn, requests to the
prosecutor that they really didn't want to do it to these people, because going back and saying to her, well,
you know, of course she was insisting the tests were wrong, but you know, I think that is highly unlikely,
because it was cross validated with victim samples and everything else. And we have resistance in the
court. We have prosecutors coming into court and saying, well, what really happened in this case is that
there were three rapists, you know, there was this defendant, who didn't ejaculate, and she didn't notice
that two other people raped her in the park that afternoon. And if you think that kind of explanation is an
exaggeration, I'll show you the cases of people on death row in Texas where there are DNA tests that are
exonerating people or strong evidence of innocence, and the Texas Court of Criminal Appeals, which is
an elected court in capital cases in particular doesn't reverse them.

So I mean 1 just have to out of sheer fairness tell you that in these kind of cases where modern technology
is showing that the criminal justice system has failed, and there are people still in power, as in the Jenkins
case, the same prosecutor, who tried that case was the one that was in the office 17 years later making the
decisions about what should be done, these people will come up with cockamamie theories you wouldn't
believe, and danger frankly even in a statute. | mean in truth, the statute should -- the first, Part B, which
is a court's discretion standard for reasonable possibility exists a petitioner's verdict of sentence would
have been more favorable, all right, I can easily see in death penalty states, and this is designed to cover,
you know, the possibility of the DNA test being put forward so somebody doesn't get executed, as
opposed to life in prison, which can easily happen, let's say, if there is a murder or sexual assault, and
then it turns out that the DNA excludes somebody from the sexual assault, but they say no, that doesn't
clear them of the murder, that would prevent an execution or other evidence like that.

Even that kind of discretion in these old cases, | fear based on my experience, is very frequently going to
be exercised against petitioners, because, you know, we put in lip service to finality of the system, but the
truth of the matter is that there is a lot of people that pay a price when these cases uncover things, and I'm
just -- I guess this whole tirade is just to tell you that this is absolutely the least you can do, if you must
know the truth, because it will not be easy to implement this. This is not self-executing. There is no public
defender service in the state of Alabama. There is no public defender service in the state of Mississippi.
We do not even get requests from the state in any great number. And don't tell me that the criminal justice
systems in these jurisdictions is so much better than the criminal justice system in Illinois. | don't think it's
better at all.

Yet, in the State of Illinois, there have been 14 postconviction DNA exonerations, because you have a
statute, and because people recognize the power of the technology, and there are vigorous advocates who
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will raise the issue, and you get the tests. There have been seven in New York where there is a statute.
Those are the two largest numbers out of the 64 exonerations in North America, and those are the two
states where there are statutes. All right. So this is just the beginning.

And, frankly, the next order of business ought to be who is going to help pay for this. In other words, is
the federal government before this administration ends going to do something to make this happen,
because passing, you know, these kinds of things are not self-executing. It's very, very hard, and every
piece of data we have says that there are thousands of people in jail who could prove their innocence with
this kind of testing so | urge you to pass it.

JUSTICE REINSTEIN: If you look at the bottom of page two of the comments on the procedures of the
pretesting phase where we talk about the fact that the court needing flexibility in handling the requests
and might wish to refer it to something like the Innocence Project, which would be a resource center that
specializes in that type of testing. And other than the Innocence Project, isn't there one other one that is --

BARRY SCHECK: Oh, no. No. No. There is one at the University of Wisconsin Law School now. | think
by the end of -- really by the fall, we will have at least 15 to 20 law schools --

JUSTICE REINSTEIN: Okay.
BARRY SCHECK: -- and other centers that will start taking up these cases in DNA and non-DNA cases.

JUSTICE REINSTEIN: But when you talk about local public defenders officers or a court-appointed
counsel in a lot of the jurisdictions, there are -- the ones who have a clue about this are far and few
between, if you get beyond the specialized resource centers. And | don't know whether it's appropriate to
tie in laboratory funding with passage of a mandatory statute. You know, | know there is a lot of
legislation and funding that gets tied into a state doing something; for example, truth in sentencing laws,
if you have an 85 percent law, you get money from the federal government for certain things. And I don't
know whether this commission, you know, wants to entertain something like that.

MICHAEL SMITH: It's hard to think that that is not worth talking about. You know, I don't know exactly
where it goes though, and we don't have a committee on that, unless it goes in your committee, Ron, if
you are in favor of taking it up.

JUSTICE REINSTEIN: Well, I guess one thing that we looked to would be -- and that would probably be
from a couple of people on our committee that have more knowledge about this than me is what happens
in the federal process as far as, you know, when you pass legislation, as far as tying in money to statutes,
and this is not just a federal statute. This would be having a state having to pass a statute, or in some
instances, a State Supreme Court having to promulgate a rule and telling, you know, the Supreme Court
of the State of Alabama that you have to promulgate a rule, or legislators in Kentucky that you have to
pass some legislation whereas you can tie funds into that and say you don't have to do anything, but if you
want this money for this purpose then you have to have this rule or statute.

BARRY SCHECK: Actually, in that regard, we passed this uniform statute so it could have applicability
to any state, but it even can have federal application. | mean one way to do this that I think would be the
most efficient, frankly, and is in keeping with the federal function in terms of the millions of dollars that
are being put towards DNA testing is simply to pass the statute on the federal level, which says that if
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somebody can prove their innocence, or there is a reasonable probability that you wouldn't have been
convicted if you have a favorable DNA test result that the states have 30 days to afford you an
opportunity for such a test; and then if they don't afford you that opportunity for a test, the Federal
District Court can order a test either by, you know, outsourcing it, payment from the Federal Court, or
having the FBR or some other lab do it.

And then after that, obviously the statute could be written in one of two ways. It could be written in a way
that then remands it to the state court for an opportunity to entertain a claim that the DNA results are
favorable, or to let it go back into the Federal Court.

Actually, I must say that in doing further research on this concept that we have discussed, it actually
seems to me that if Congress would pass such a statute, the standard that we use here could actually be
sustained constitutionally in terms of invalidating a state conviction, but that is more federalism in
Federal Court's discussion than you really want to entertain at this table, I think. But | do think that there
is a -- without micromanaging the details of it, I do think it is a federal function.

I mean right now when you look at the crime labs all across the country, you know, we are just beginning
to do the era of STR testing. | can't begin to tell you the number of conversations that | have had with
prosecutors and police chiefs across the country looking at these old cases, and the argument that I think
should be persuasive and often is, but not always, is why don't you do the DNA testing on this old case,
because one way or another we will get an STR result. We will stick it into the data bank. If this person is
really the serial rapist or serial killer that you believe, right, maybe we will, as we begin to look at old
unsolved cases, we'll solve others that this person committed; and if the person didn't do it, or didn't do all
of the ones you charged then we will know the truth about that.

I mean we are at the beginning of an era where law enforcement has to go back and look at old unsolved
cases, and | assure you you are going to find thousands of serial murderers and serial rapists. Our data
from the 64 DNA exonerations shows that close to a third of them involve multiple perpetrators --
multiple crimes. | mean in these the defendants were either charged with more than one transaction, or
when they were tried, there were prior similar acts introduced to convict them; or when they were
exonerated, the person who was found to have really committed the crime through DNA evidence had
committed more than one crime. And the more we look at these untyped rape cases, you know, like the
12,000 we are outsourcing in the New York City Police Department now, you know it. You know we are
going to find that these are serial offenders, and it just makes law enforcement sense.

I mean | am arguing right now with the District Attorney in Dallas, Texas, Mr. Hill, about a mentally
retarded guy, who is accused of -- he has got an August 5th execution date for the crime. He was
convicted of strangling a woman and killing her in a bathtub. The chief evidence against him in the case
where he went to trial was a confession. He was -- there were three women Killed, two black, one white.
The strongest case involved the black woman victim, but they didn't try him for that one. They tried him
for the white victim, because as you all know, statistically, there is a better chance he will get the death
sentence if he is tried on that case, and indeed he was given the death sentence. And now my request to
him is very simply, let's type him. | mean what is the big aggravation here? You'll get it. Let's type them
with STRs by a lab that is qualified to do STR testing. It will clear all three of them, right, and maybe you
will find other unsolved cases. And we are still in negotiations.
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| see that certain people in the audience may be interested in hearing this.

JEFFREY THOMA: Not surprisingly, | agree with Ron and Barry on this. | think that it makes a lot of
sense to tie it somehow federally, because we have an overriding concern for due process from the federal
constitution; and despite that, certain states, mine among them, have passed statutes limiting discovery.
Now, fortunately, we have a federal circuit that has saw to it that the overriding due process concern on
discovery overrides these statutes in addition to what we have is called tentative before the due process
concerns such as under Kiles and Brady and other things for exculpatory evidence.

The states, still, as California is not, alone. | mean, in fact, if anything, it's a little more liberal in this
regard do not, | believe, on their own see this overriding concern for due process; and if we can tie
something like this to a federal statute, with regard to funding, I think we will see, hesitantly, what Barry
says is that they have -- basically the system wants itself to be perfect or considered perfect, and it's not,
and it's extremely difficult to get these cases before it; and whatever we can do in that regard, | think is
really crucial, and we are some of the only people that can do it in addition to Barry's system that we just
talked about.

DOCTOR CROW: Let me ask whether this suggestion of Barry's goes beyond the wishes of the board
group?

JUSTICE REINSTEIN: No, not really. It's one of the things that we have -- you mean as far as the
funding issue?

DOCTOR CROW: No, | meant the federal aspect of this.

BARRY SCHECK: We didn't -- the idea was to pass a uniform -- a uniform statute without saying which
body should pass it. | mean the suggestion that this, that this kind of remedy ought to exist on a federal
level, I mean I guess my reluctance is that this -- we didn't draft a federal statute, because it is so
complicated that that in some ways is best left to the constitutional and habeas wizards in Congress, or
something else, | mean; but in principal to say this isn't somehow potentially a federal function, and it's a
way of applying it to the states, I think --

CHRISTOPHER ASPLEN: I would have a different interpretation of that. In the conversations,
particularly in the last conversation that we had, the last conference call that we had where Margaret
Berger was involved, I think it was viewed as a resource for the states for a potential -- | am sorry -- you
are not hearing me. A resource for the states potential state legislation, but when the issue of federal
legislation came up, it was not deemed designed for federal legislation; that that really, you know,
especially in the context of a habeas, it was, | think that that was somewhat rejected as the development of
this, but that is a different issue than tying this -- a statute like this to federal funds, and I think that that --
that is a different issue that we need to address differently and decide which, if either of those want to do
it, and I'm not saying that the idea of federal legislation is off the commission's table; but I think in the
context of the working group's discussions, | think the idea, and Judge or Kathryn correct me if my
interpretation is wrong, but it wasn't really perceived as quote/unquote federal legislation.

JUSTICE REINSTEIN: I had to cut out about halfway through our phone conversation, because | was
leaving town.
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CHRISTOPHER ASPLEN: Oh, okay. | mean is that --
KATHRYN TURMAN: | remember, yeah.

BARRY SCHECK: Actually, as I recall it, I don't think it's dissimilar to your recollection, because we
agreed without any -- with very much discussion that it would not be useful for this body to try to draft a
federal statute that implemented these principles, and | agree with that. All right. All that I'm really
suggesting is that if we were to agree that this kind of uniform statute is an appropriate form of relief,
without telling either the administration or anyone in Congress who would be thinking of trying to
implement this kind of thing, | mean, in principle, to say that federal funding would be appropriate to
implement this kind of relief, in whatever form they deem wise is good. That is all.

MICHAEL SMITH: So really you were talking about two separate things. One is the funding because this
might be more likely to have affect if there were funds available for its implementation. You were talking
about an additional matter, which might be worthy of mention by this commission, having to do with the
inaccessibility of federal court help in the event that a state doesn't.

BARRY SCHECK: Yeah, | mean, in other words --
MICHAEL SMITH: Two separate issues?

BARRY SCHECK: Right. And I just didn't think it necessary. | mean it seemed to me that if we as a
commission are saying this kind of thing ought to be appropriate, if we are saying for every state in the
country, it's not exactly like we are saying that the federal courts shouldn't do it if it arises in the context
of federal courts, but I agree with you, Chris, that to then take on the additional burden of trying to figure
out exactly how one could implement this with federal legislation may be a game that is not worth the
candle. In other words, | recognize that there might be a lot of different considerations in terms of whether
you do this as a habeas statute, whether you do this as some other kind of statute. The relationship
between state and federal court, as we all know, legally is very, very complicated, and it just seemed to
me beyond the purview of the commission; but if we are on record of saying we favor this kind of stuff in
principle, and we think that federal funding should be put forth to implement it in a number of ways, we
are not saying that we are against the federal statute. We are not recommending a specific one either.

JUSTICE REINSTEIN: As far as federal funding goes for the state statutes, let's start there. The database
issue, the backlog issue is extremely important to the states, and for them to get some federal funding to
increase the ability of the labs to address the backlog issue, the old sample issue and the like, and if there
is to be federal funding, you know, it's not out of the question to tie in that if you want this. Then you
have to do this as well, but | wouldn't want to hurt the efforts of the labs either, because, you know, to
throw it in to make it a political football, but maybe that is what, you know, what the will of the
commission would be at some point.

PAUL FERRARA: | might just mention or suggest that we may want to someplace in this uniform statute
just specify that the lab, any laboratory conducting the testing pursuant to this demonstrably meet the
standards of the DNA advisory board. Having established that, those are the requirements for federal
funding from the laboratories anyway.

MICHAEL SMITH: I mean you were talking before about the difficulty of getting -- of moving a case.
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BARRY SCHECK: Yeah.

MICHAEL SMITH: I am curious. Is there -- you were talking to some extent about the psychological
barriers to forward movement.

Are there financial barriers to forward movement?

I mean is the cost a significant factor do you suppose in resistance to opening an old case or not?
BARRY SCHECK: No. I think that the testing is cheap.

CHRISTOPHER ASPLEN: The testing isn't the issue.

JEFFREY THOMA: Counsel is a small issue, but as opposed to a person that is innocently convicted and
the amount of money that is extended during that term, it's -- it's, you know, infinitesimal.

BARRY SCHECK: The real problem, frankly, is finding the evidence; and once you find it, getting
access to testing.

MICHAEL SMITH: For that you need a lawyer.

BARRY SCHECK: Well, you need a lawyer, and you need to screen it. You need to make out -- you
know that is where the expense comes. You have to get the old transcripts. You have to get the lab
reports. You have to go into federal court and sue them. That is what we are doing now, we are going to
federal court and filing 1983 actions. | mean | will show you things.

In the State of Missouri, we have, | think, 11 cases now, and when you call the evidence holders in the
State of Missouri in cases where it's clear that a DNA test that is favorable to the defendant would
exonerate the defendant, and you send them a letter saying, Please don't throw away the evidence, the
evidence manager writes us back and says, I'm not listening to you. | don't care what you say. We'll do
whatever we want. We will destroy it whenever we want, and we don't recognize any need to preserve
this, or do anything about it. The State of Missouri, the state of Louisiana, the State of Florida; and, you
know, there is other states where we just haven't even heard from that those states are aggressively
resisting any effort to even find the evidence in cases would be plainly exculpatory. And we are taking
them to court.

DOCTOR CROW: So the answer to his question is that it's a psychological reputation preserving what it
is.

BARRY SCHECK: Yeah, it's all that.

JUSTICE REINSTEIN: The testing is easy. Appointment of counsel is not as easy, but it's -- and in some
jurisdictions, like you said, in the south it's tough, I mean, to get appointment of counsel, especially when,
you know, as low as they pay for court-appointed counsel if you don't have a local public defender's
office, the workload, you know, if you look at the comment on page 2 in the middle, in order to determine
the probable impact of exculpatory DNA test results, the court may have to examine the transcript of the
proceedings below in order to consider relevant factors. In our jurisdiction what happens, let's say, cases
12 years ago, the judge is gone off the bench, has died. I screen all the postconviction relief requests.
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Well, it's easy for me to screen to determine on ineffective assistance of counsel whether it's time barred,
whether it has already been raised before in a prior petition or on appeal. Any claims that the person is
raising now, and you either move the petition along, or you dismiss it summarily based on that.

Here you are talking about a judge who has no knowledge of the case pulling together all the transcripts,
reading them through. You know, see that is how | envision it. Tell me what happens.

BARRY SCHECK: No. No. No. | mean that's -- frankly that is the lawyer's function, isn't it?
MICHAEL SMITH: It should be.

JUSTICE REINSTEIN: But it is, that is what | am saying. What is going to happen is you have to appoint
counsel, because the judge isn't going to do that initially, because the way it's going to be initiated is you
are going to -- a judge is going to get a petition from somebody, an inmate in the Department of
Corrections saying, hey, | want this stuff tested, because I've always said | was innocent. It was an
eyewitness identification case, and, hey, | heard about this thing about STRs, STRs, or whatever. And so
what is a judge to do. You have to act on it, and the first thing you should do is appoint counsel.

We normally on subsequent petitions for postconviction relief do not afford the right to counsel to
somebody, because they have already had a lawyer on appeal; they have already had a lawyer on their
first petition, but this is different. So in that regard, you are talking about a judge isn't going to look at that
initially.

MICHAEL SMITH: In the inevitable that the considerations of cost and burdens, | mean are going to
affect the initial reaction of the judge receiving requests of this kind, and I thought that was the financing
question that you were raising at the beginning of this discussion. That is, absent in states that aren't
moved on their own back to take up that challenge and appoint counsel and provide for it, that federal
funding something can trigger federal funding for that purpose would seem to be necessary, or to get
implementation of the statute from the state. Maybe that is wrong.

BARRY SCHECK: No. No. I think it is exactly right, but that funding is not going to be as large as it
might be, for example, in the ordinary court-appointed case. | mean, in other words, there is ways of
financing this at the federal level. | mean these are the kinds of cases | assure you that law schools and pro
bono lawyers would take on. So, in other words, | don't think that you are going to have to spend very
much money, if any, or very much money at all paying people by the hour to undertake these cases, but
the expenses are doing it. In other words, you know, the expenses that we have: We have to pay for
transcripts; we have to pay for reproduction costs; we have, you know, our law school picks up the
overhead, and the other law schools will be doing that, but there is some amount of money there, but that
is not like, you know, what they call CJA funding in a federal case. You know, | mean you are not paying
people even $50, $75 an hour. It's not happening here. This is for a relatively modest kind of grant that the
federal government could give various pro bono entities in states. You would get a very, very large return,
and what people on this commission recognize, which unfortunately has not filtered through to people in
the trenches, is that you will solve a lot of other crimes when you do this, because you are using the

STRs. That just is not a message that has gotten through yet.
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JUSTICE REINSTEIN: How do you address the issue in lllinois and in New York of a concern that other
people would have that this opens the floodgates toward, you know, every single inmate filing some type
of petition, because evidently that has not happened in those jurisdictions. I mean I don't know.

BARRY SCHECK: Not really. It's a high standard. This is a very high standard.

CHRISTOPHER ASPLEN: Let me ask this question. If one of the considerations is tying some sort of
federal funding to the passage of legislation like this, do we run the risk of shooting ourselves in the foot
and not being able to provide funding to those states which need it the most, because they can't convince
their state legislators to pass this legislation?

You have got the defenders association of the state saying, This is one of the most important things we
should be doing; but you have got the state legislators, who are the same people who aren't funding their
defenders association, saying you want us to do what. You want us to pass this legislation that is going to
make it easier for these people. And, again, it may be based on a lack of an understanding of the issue, but
might we run the risk of preventing those states which need the funding the most from getting it, because
they can't convince their state legislators to do it. It's not true that just because you offer federal funding
that that legislation is necessarily going to get passed.

BARRY SCHECK: You could tie it to the funding.
JUSTICE REINSTEIN: The backlog.

BARRY SCHECK: Well, you could do that, but I think that you are making -- you are making an
argument that there is a possible backfiring of doing that, but you could tie it in a way that isn't an attempt
to get major leverage here, but might help funding for this statutory execution itself. That is it could
become more attractive to pass this statute and easier for judges to use it if there was federal funding
available for the expenses in there. You decide all this other money. | mean I'm not leveraged. Simply a
funding mandate if you like.

DOCTOR CROW: Well, is there a consensus emerging that some statement about the desirability of
some federal help, a weak statement, would be in order?

Judge Reinstein.

JUSTICE REINSTEIN: Well, it definitely bears looking into, but I want to know about the implications,
you know, kind of look like what Chris is discussing.

I mean | don't want to hurt the lab's effort, but at the same time should you tell a legislature, well, you
know, you can't have your cake and eat it, too. If you want the money to -- if you want some money to
address your backlog and your old samples and what not, which will help you with solving crimes and,
you know, faster and solving cases that have been in the system, cold cases, then you also have to
consider the other end and decide at the other end of the table.

CHRISTOPHER ASPLEN: Given the nature of -- given the current nature of the legislation, | am not
sure that that would not be a relatively fruitless effort on the part of the commission. | mean the bottom
line is that issue is going to be addressed. That funding is either going to go out there, or it is not going to
go out there based on the decisions that Congress makes in the next month or two. We could spend a lot
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of time deciding whether or not we could attach it to that funding, and I don't think we would have any
affect on that dialogue.

Now, whether or not there is -- the commission wants to establish a new dialogue or new funding for that
process, | think is maybe where there might be an effective discussion, but my concern is just the state of
the process right now.

BARRY SCHECK: But, Chris, and | think what Michael is saying is that you don't necessarily have to
make it a condition on any federal funding, but you could -- you could indicate that if a state did pass this
kind of a statute that there would be additional funding. I mean --

MICHAEL SMITH: Well, you are saying it's modest. | think that is right so long as it's not paying of
lawyers, but rather for expenses. It's a modest amount of money and provides a little bit of help. That is
all.

BARRY SCHECK: And you are providing some incentive for the states to do that, and the reason I think
it's peculiarly a federal function is: (A) it's a national data bank system we are setting up; (B) these cases
when you use STRs are going to its multistate. You are going to find offenders in one jurisdiction, when
you break the case that are, you know, incarcerated in another jurisdiction, or committed crimes in
another jurisdiction. We just see that. | mean what better example can we have than this -- what is the
name of this serial killer, alleged serial Killer that was just picked up in Texas.

PARTICIPANT: Ramierez.

BARRY SCHECK: Ramierez. Yeah, | mean there was a number of sexual homicides. | think the
Kentucky family was even considering a lawsuit about the failure to apprehend him, but certainly | mean
that is the kind of case. | mean even looking at we are in Boston, | guess, wouldn't be inappropriate to
note that the Boston Police Department is looking into whether the Boston Strangler was really Albert
DeSalvo or more than one person. | mean really that is the nature of these cases.

I mean Chief Hillard knows we had this case in Chicago, the so called beauty shop bandit, where DNA
exonerated John Willis, two very peculiar MOs, you know, of somebody walked into a beauty shop,
would pull out a gun, demand oral sex, put everybody into a back room, ask them to count to a thousand
while he made his escape. Willis is convicted of those two offenses, and yet defenses continue in bars this
time, same MO, by a gentleman who was picked up and convicted of it named McGruder, and then DNA
tests were conducted that implicated McGruder in both the crimes Willis was convicted of.

I mean | can give you case after case after case like this, and these are federal functions; and states are not
going to be so eager to do these things, because people pay a price when these things come out. Even if
it's nobody's fault, you know, it looks look like a political embarrassment; and if you are going to
effectuate civil rights, that has historically been a federal function, and this technology does that, and we
should do it.

DOCTOR CROW: Judge Reinstein, tell us what to do.
JUSTICE REINSTEIN: Well, no, I mean funding outstanding, I think what our work group is looking for

is any types of additional comments as far as the statute itself what people think about that.
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MICHAEL SMITH: I have one question for you, Ron, about that that is in the discussion on page 2 about
the things that a court might need to consider when deciding about the mandatory testing categorization,
right. And the question -- there is this discussion here of if the petitioner testified in support of consent, |
have got that one. So | understand that one. Although I take it that is the not the same thing as acquiescing
in a plea colloquy, you know. | mean so there -- and there is sort of subtlety to this, a little bit, because |
have a feeling that, you know, a failure to maintain innocence is what is triggered by reading that; but a
failure to maintain innocence, we have all these cases, exoneration cases, and we have got confessions
and pleas and all that kind of stuff. So it occurred to me that that may be saying more than you intend, not
that the judge shouldn't consider it, but that the question of what it means is not --

JUSTICE REINSTEIN: Well, this tied into the category one through fives that we developed; and
category five, we started out saying was a frivolous claim, and we took it kind of initially from what The
Innocence Project was doing, that one of the things they screened for was it a consent defense; or in a
murder case was it a self-defense claim; and if that were the case, then those kind of cases will be
screened out. But then we did get into a discussion later on whether or not there was a tactical decision by
counsel, but if the defendant actually got up on the stand, and we talked about that when we looked at the
transcript and testified that he did it, but it was consensual, you know, you can only go so far.

MICHAEL SMITH: That is right. No, I hear that.

JEFFREY THOMA: Just one point, because the expense issue is a fairly modest proposal, and it may
either be the courts or counsel, if there is pro bono counsel that is looking into it, and we have a pretty
good statute here with a fairly high bar. Perhaps we could write something in there whether it's the court
or counsel that would need the transcript or need other items that it would be our advice that those are
made available in those cases that it would be most crucial to the distinction of guilt or innocence.

DOCTOR CROW: You have been conspicuously quiet.

GEORGE CLARKE: I was saving it up. Actually, just a note on the consent offenses. As a practical
matter consent cases, the defendant testifies anyway so that does happen, but I'll have to admit it has
always troubled me a little bit that should that tie that person in to no longer having the right to DNA
typing, that might sound like a reversal of position in a sense or traditional position. But we know
defendants usually adopt the weak point, regardless of what the facts are. So, frankly, it has always
troubled me oddly enough a little bit that we hold that against the person if later they are deep protesting
their innocence, and I think as a practical matter this is an approach that will work. There is going to be
very few and far between cases where | think that applies, but | don't think that should necessarily be
totally disqualified, because of the power of this technique and the fact that defendants adopt defenses
that they think will be the most effective at trial, even if it's contrary to their knowledge of the facts in the
case. So that is more an aside as much as anything.

But while we are on that topic, in that specific paragraph on page 2, the second full paragraph down, |
think there needs to be -- and | realize there is a reference to the recommendations -- | think there needs to
be an explicit comment to direct judges that this decision has to be made within the context of the facts of
the case.
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One example that comes to mind is a semen stain on a victim's bedding, clothing. That may be absolutely
irrelevant to the facts of the crime, or it may be critical to the facts of the crime, and | think judges in
particular -- well, everyone who sees these, sees such a model statute needs an explicit reference in that
paragraph that what needs to be considered is that this evidence within the confines of the context or that
is within the context of the facts of the crime itself.

JUSTICE REINSTEIN: Well, you know, you are right that throughout the comment we just took excerpts
from the recommendations and, you know, in that particular paragraph, we said see that, but, yeah, I think
that is a good point, Woody.

GEORGE CLARKE: Do you want me to keep going, Doctor Crow?
DOCTOR CROW: Sure. | insist.

GEORGE CLARKE: All right. The other is going back to the statute itself on the first page, regarding
discovery. And, again, I think my comments frankly are within the confines of what you discussed and
intend anyway, but I think it does or should be an explicit reference that discovery shall be provided to
both sides. | think that is underlying all of this, but knowing how statutes can be read sometimes I think
explicit references are genuinely needed.

Then the other -- only other major comment I had, frankly, relates oddly enough, Judge Reinstein, to both
your state and mine, that is dealing with destruction of evidence, since we are -- | think the US Supreme
Court cases are both from Arizona and California that deal with that that there should be a reference that
if evidence has been destructed, or destroyed rather, that doesn't create any right to different relief than
what is currently the case under United States Supreme Court and individual state law anyway. | know the
reference in the statute is to the evidence has not been destroyed, but my fear would be that there would
be an interpretation possible that if it has been destroyed that that creates some right to some relief in
some fashion when in reality, governing, you know, the law in individual jurisdictions and by the United
States Supreme Court should govern this whole area anyway and will.

DOCTOR CROW: Chris said at the beginning of the meeting that sitting around the periphery of the
room ordinarily we would have an opportunity to speak at the end, but we decided to provide that
opportunity at various points, and I think now is a particular point, and | wonder if anyone has something
to say on this particular issue.

(Pause.)
DOCTOR CROW: I hear none. Hearing none, | will proceed.

Well, 1 wonder if the consensus of the group is that this goes back to your committee with the request to
look at it again and develop an implementation plan, something to that order.

Does it make sense to you?

BARRY SCHECK: It seems to me -- | mean the suggestions that have been made are both, in terms of

drafting Paul's suggestion about adding a proviso that it should be a laboratory that is consistent with the
DAB, that is -- | don't think we need to go back to committee to say that is okay, nor to put a provision in
there that Woody wants that Arizona versus Youngblood is still the law and notwithstanding anything in
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this section. That is okay. And if we could just have a consensus that it would be a good idea to have
federal mandate, to use Michael's words, of some kind of funding to implement this kind of statute, why
couldn't it just go off like that? | mean, in other words, | don't know if there -- unless you want us to go
back and do some larger plan as the next step, but it seems to me that those amendments and just the
sense of the body that it would be good to have a federal -- federally funded mandate to implement this on
a state level without telling Congress exactly how to do it with the Justice Department.

MICHAEL SMITH: Yeah, although I was thinking that there is value in eliminating that suggestion to the
expenses --

BARRY SCHECK: Right. Yes.

MICHAEL SMITH: -- but for precisely the reason you and | expect how that would be implemented that
makes it more manageable.

BARRY SCHECK: But I see no reason for the committee not to put before the commission another
writing. I think that might be a good idea, because | do think that paragraph on page 2 might warrant
some additional.

DOCTOR CROW: And the working group will have access to this discussion that has gone on here and
what has been emerged from this.

JEFFREY THOMA: What is the timing of that? Do they have another working group meeting scheduled
before our next meeting, or could it be accommodated or --

CHRISTOPHER ASPLEN: It could be accommodated one way or another. The group is very eager to get
together. Yeah, | think -- I think we can get together before that time before the next commission meeting.
We'll work something out.

JUSTICE REINSTEIN: The other thing that you wanted to raise to me. I don't know if you want to do it
later at the end of the meeting was where does our group go now that the guidelines are done,
recommendations are done, whatever the word we used today. And we have done our second cut on the
statute, and we will refine that, but you had some ideas on other things that you might want us to do, |
thought.

CHRISTOPHER ASPLEN: Well, to some extent that is really what we are dealing with now, and so you
know, this discussion that we have just over the past hour is of no surprise to any of us on the working
group. The implementation really was quite frankly always the issue. We needed something to
implement, which is why this statute was developed. We started this process off with a working group
bringing people in like from the ABA's death penalty project to talk to us about just how bad it is out
there in terms of the lack of resources available to do these kinds of things. So, again, the difficulty in
reaching resolution is of no surprise.

So what Ron and | spoke a little bit about on Friday I think it was whether or not we have addressed or
defined that issue enough. Quite frankly, given, you know, what we have said about the past 45 minutes,
maybe we haven't. One reason not to try to do this now is, quite frankly, because the experience with the
Attorney General indicates that she likes detail. She wants an answer of how she should get something
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done. We may not be able to give her all those answers, but she will be looking for suggestions as to how
to implement the changes that we are trying to effect here.

So | think there is a value to going back to the working group for a specific implementation plan on how
to get these things accomplished. | think part of that is getting a better analysis of the current state of the
problem out there.

JUSTICE REINSTEIN: I think it's really jurisdictional. | mean Barry talked about some states in the
south in particular. I mean in our state, if | want to get it done as an individual judge, I'll get it done, and
that is because the Supreme Court rulemaking power over, you know, trumps the legislation; but in some
jurisdictions, that is just not going to happen evidently. It may not even happen, because as you say, the
robot maybe is the judiciary, as opposed to anybody else.

CHRISTOPHER ASPLEN: And one of the -- and maybe the most expeditious way to get to that point is
one of the things we anticipated, and that was sending this statute to the Attorney General with the
recommendation that she essentially advocate for its acceptance by the individual states, be that passage
in the legislation, or send it to the Supreme Court justices, send it to the ABA, but to get it out there that
way and use the uniform statute as a, you know, as a model.

MICHAEL SMITH: Make it part of the legislative package, a recommendation for a small amount of
appropriations.

CHRISTOPHER ASPLEN: Fine.
DOCTOR CROW: David Coffman, did | overlook you?

DAVID COFFMAN: No. I am on the wrong side of this microphone. 1 am David Coffman. | am with the
Florida Department of Law Enforcement, and my primary duties are with the DNA database, and I'm all
for working these old historical cases that have not submitted to the lab. In fact, we are starting a pilot
project in September where we are going to identify 250 cases that were never submitted, for whatever
reason, to the crime labs in the State of Florida, and we are going to work them in Tallahassee.

One thing I would like to ask. This is an interesting proposal, and I'm all for finding incentives to get
people to do what they need to do, but I was wondering is it possible that this could be linked? | mean |
know in our Lab Working Group, | am a very new member to that group, but we discussed offender
samples, getting the backlog taken care of, and we have also identified these cases that aren't being
submitted, and we have talked about funding possibly for that. | know that is in the early stages.

Could this possibly be linked, you know, this incentive be linked through working historical forensic
cases, rather than to the data bank, because I'm afraid it's going to -- | am afraid the legislature is -- just
some of the state legislatures -- | think ours will do fine. | mean they are trying to fund us now to get us
totally converted, but | would like it linked to working old historical cases, or the cases that aren't being
submitted, rather than to the data bank, because | think in our situation we have actually exonerated
people that were in prison for crimes by giving the samples done in a timely manner so that you can get it
done both ways. That is all | have to say on that.

DOCTOR CROW: Thanks. Yeah, Phil.
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DOCTOR REILLY: I have a concern that may be too detailed for the statute this time, but | was deeply
concerned to hear what Barry had to say about what I will characterize as sometimes the resistance of
evidence managers to produce evidence on request, and indeed the possibility that they would actually
destroy evidence.

Is there a way of statute like this, or a regulation pursuant to it could deal with evidence known to exist at
the time of the request but destroyed by the time that efforts went to testing, because to me the deliberate
destruction, the deliberate and knowing destruction of evidence after a request has been made for it
should somehow work to the benefit of the defendant, the convicted individuals making the request, and |
had never thought about this, but basically what Barry has had to said, | am now concerned that it's a
possibility. I have heard nothing to say that it isn't a possibility.

What happens in that case, you have got -- you know the evidence exists. You know that it satisfies all
other aspects of the statute. Then you go to do the testing, and the evidence no longer exists, because it
has been knowingly destroyed, or because it has disappeared.

BARRY SCHECK: What | would suggest in that regard is that I think that -- I know Woody would be
reluctant to put into a statute anything that said, even if they deliberately destroyed a sample after it was
requested that that would still vacate the conviction, because you could not necessarily show that the tests
would have come out in favor of defendant. Basically, we are citing Arizona versus Youngblood, but |
think Phil has got a great suggestion that we probably should put in here a provision that says that once a
holder of the evidence is notified that a request is being made for this kind of testing that it should be
preserved, or words to that effect.

Frankly, the thing to do --
MICHAEL SMITH: Forever?
BARRY SCHECK: What?
MICHAEL SMITH: Forever?

BARRY SCHECK: No, until the -- until the application is decided, because | can assure you in many
jurisdictions that is -- we send these letters out saying we are -- we have filed an action in court, or we are
going to file an action in court. We think you have the evidence. Please preserve it, and it's the official
policy, for example, in Missouri, they say, We don't care. We will do whatever we want. And if it takes
you three or four years to get this finally adjudicated in the court, and they come back and say, now,
where is evidence, if it's not there, it is not there.

JUSTICE REINSTEIN: Well, what if you ask for a court order for preservation?

BARRY SCHECK: We go to court to ask for a court order, and they say that we are one of those
jurisdictions like Florida, David, there is a case called Wilton Detch in Florida -- I'm sure you are familiar
with it -- that is typical. Florida has a statute that says you can't get newly-discovered evidence of
innocence within three years of final conviction. So we are talking about cases in the '80s. So what we did
is a sexual -- oh, my god. For the record that was thunder.

(Laughter.)
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BARRY SCHECK: Wilton Detch is a gentleman. It's a one witness sexual assault. There were two hung
juries. He was finally convicted the third time. Application for the evidence. The prosecutor takes the
position, yes, it's true if the sperm on the vaginal swabs excludes him, he is innocent, but objects under
the Florida statute to having the evidence tested. We then put a Freedom of Information Act request. That
was denied. Now, we are going to have to go into federal court, and the prosecutor has now stalled us for
three and a half years to get that testing.

They also say that the Florida labs -- well, there is some resistance to either -- our suggestion was let
David Coffman’s lab test it. They didn't like that either. So, you know, there is some concern, well, what
is going to happen to that evidence. How do | know that -- in this case, | think they will preserve it, but in
other cases how do | know that they will, because it can take three and a half, four years to get this in
front of a judge so they will act on it. Although, as I said before, we are now going to federal court in this
case so maybe it will pick up the case.

DOCTOR CROW: Well, it would seem to be relatively simple to get a statement of this kind into the
report.

CHRISTOPHER ASPLEN: Would that not be a violation of some sort of evidence tampering law
already?

I mean it seems to me if something is --

DOCTOR REILLY: That doesn't solve the problem for the individual seeking postconviction relief. It
may punish somebody who deliberately destroys evidence, but it eliminates the one possibility the man
may have of proving his innocence.

BARRY SCHECK: They are going to say there is no statute. The statutes say that | am the evidence
holder, and after X number of years, at my discretion | can destroy the evidence; and | don't care if you
sent me a letter, or you told me that there is an ongoing -- or an application. It doesn't matter.

TERRY GAINER: There is no doubt, Barry, you must get those, but I am just not familiar with law
enforcement procedures that run labs, if I got a letter like that that | would just say | don't care.

BARRY SCHECK: It's not our lab.
TERRY GAINER: Who is it?

BARRY SCHECK: Most of this evidence is not in a lab. Most of this evidence is in court clerk’s offices.
It's in police property clerk's offices. It's in various -- it's in district attorneys safes.

TERRY GAINER: I will speak to either the labs, or on behalf of the police departments again, | am not
familiar with the police department or any set of professional standards where they would get a letter like
that even on the fly that you are thinking about doing that that they would write a letter back, a chief of
police or the lab and say, | don't care what you are going to do. I'm going to do what | want. And | would
really be curious to see one of those letters where a chief of police or a lab did that.

BARRY SCHECK: You want one or you want 50?
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TERRY GAINER: I would like 50 of them, because | will take them to our organizations and confront
them with it. This is as unprofessional as can be.

BARRY SCHECK: You're on.
JEFFREY THOMA: It happens, Terry.
PARTICIPANT: It happens.

CHRISTOPHER ASPLEN: Well, that is exactly the kind of information that would be very valuable to
us.

BARRY SCHECK: Let me just be clear for the record, because | know | am not. In other words, in order
to make an application like this responsibly, you have to have the transcript, right? You have to have the
underlying police reports, or appellate briefs, something where you can really point to the record. So if we
get a letter -- 1 am just reminding you of what you have already passed in the procedures. You get a letter.
The inmate says, I'm innocent. The DNA can prove it. The first thing we do is send out a preservation
letter, because we don't want anybody to destroy it. We can't go to court immediately, because we don't
even have a transcript yet, right. We can't make a responsible showing to the judge. So we need them to
hold it until such time as we can pull that together. We don't have money to pay for transcripts, right. So it
may take a number of months before you go to court, and it's in that interim period where they will
destroy the evidence.

GEORGE CLARKE: Actually, Barry, how many have been destroyed after you have written that letter,
and as a result of that letter that you write?

BARRY SCHECK: Well, it has happened in about two or three cases so far, but everything goes out
under, but the -- what I'm telling you is that in, for example, in Missouri, and I wish | had -- I could give
you the exact name of the person. It's Dale something. He routinely responds: | got your letter. | consider
it legally not binding on me. I'll do whatever | want, and 1 won't look for it.

GEORGE CLARKE: Well, what I mean though is how many have actually destroyed it because of
receiving your letter?

BARRY SCHECK: Oh, I don't know. I don't know the answer to that, but I do know that this guy isn't
looking, right, and won't do it. And so by ordinary operation of their procedures, he could easily destroy it
in the interim, because it takes quite awhile to gather all the necessary materials to meet the very heavy
burden that these kinds of statutes require, which we want to do.

TERRY HILLARD: Can I ask, who do you address these letters to? Who do you send them to?
BARRY SCHECK: We send it to the holder of the evidence.

TERRY HILLARD: Well, if you send it to a law enforcement agency, | think the first thing you should
do, you should either send it to that chief of the police or the commissioner or the superintendent or his
general counsel. You know, | know we receive a number of them in the City of Chicago, either come
directly to me and my general counsel get it, and then he moves forward on it. But, you know, you are
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probably sending in some of these departments that you are sending that letter to, these might be
corporals. They might be a patrolman.

BARRY SCHECK: No. No. No. We essentially get it even from the high up.

TERRY HILLARD: But I would think that, you know, not to blow anything out of proportion, but I
would think that you should address it to the head of that agency, you know. That is the way to go up to
his general counsel.

DARRELL SANDERS: I apologize for being late, but I got the wrong information. They canceled my
flight yesterday, and then they told me the thing started later today than it did so my apology.

DOCTOR CROW: We heard that.
PARTICIPANT: Darrell, we are not meeting tomorrow either.
(Laughter.)

DARRELL SANDERS: As a matter of fact, they told me | didn't have a room. Then what | was
wondering though is that the last time we met, it seemed like we spent a lot of time discussing the defense
bar's concern about keeping DNA; and, in fact, that was going to be misused, and all that kind of stuff,
and I apologize if you addressed it before | came in the room, but it seemed like there was a great deal of
concern. As a matter of fact, people were defending you, Barry, in your absence, no, it's not true. And |
thought it was great, because you weren't there to defend it. So we was trying to push it through, but there
was a great deal of debate about whether we should keep DNA just because of the misuse of the
allegations that we would be doing different kinds of profiling with it and stuff. I just wonder how that
shakes out with this.

DOCTOR CROW: We are certainly going to have something to say about that later in the day.

DARRELL SANDERS: It's a two-edged sword though. You can't have it both ways, it wouldn't seem to
me.

DOCTOR REILLY: I think it is two separate issues. Most of that was discussion about long-term, and |
will have something. | wrote something on that for this meeting. Long-term retention of samples in a
database versus samples directly involved in a conviction process, | do think the two --

DARRELL SANDERS: I guess the key is that maybe | have been a policeman too long and | am a bit
jaded about how the defense bar does some things sometimes, but it seems to me that it's an issue that has
to be clearly addressed one way or the other. You can't have it both ways, and the fact that if it's not
required statutorily about how you go about those processes of those kinds of things, then people are
going to establish their own rules and regulations; and of course | want my voice to be heard with the
other law enforcement people. I would be shocked to hear that people are deliberately destroying
evidence once they have been notified that a postconviction process has started.

CHRISTOPHER ASPLEN: Can you forward, Barry, to the commission an example where you know that
something was destroyed after receiving the letter, after receiving your letter? Not after receiving the
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letter the evidence wasn't there, but do you have a specific example that can be forwarded to the
commission where upon receiving the letter they destroyed the evidence?

BARRY SCHECK: Yeah, but | said this before, and | want to be clear on it. I don't believe that that was
necessarily done intentionally in that particular case. 1 am not alleging that | have such a case. What | am
saying happens is that they tell you in many of these jurisdictions now up front, I don't care about your
letter.

DOCTOR REILLY: And my proposal did not go to intent so much as during a period of time when the
organization responsible for the evidence should be on notice, it disappeared. It may have been totally
accidental. I don't think it should got to intent at all. The end result is still this individual in prison lacks
the last remaining opportunity to, you know, innocence.

DOCTOR CROW: Well, I think we have discussed this subject. | know we have, but I think we have
pretty well done it in, and that the consensus is pretty clear as to what we think about it, or what you think
about it, and it's the committee’s job to -- commissioners or working group's job to put it into words.

Having said that, let me declare an intermission, and we will be back again ten minutes after.

(There was a short break taken.)
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Crime Scene Investigation Working Group Report
Chief Terrance Gainer

DOCTOR CROW: Well, it's time for the crime scene investigation work group.
Mr. Gainer.

TERRY GAINER: Thank you. We did meet on the 28th of June in Washington, D.C., and it was a well
attended meeting and talked, I believe, about at least three major areas, one of which was just finishing up
the cover graphics of the brochure that we were to get out, and | believe there is concurrence on that.

I don't know if there is examples here of that, Chris, or not.
CHRISTOPHER ASPLEN: Yes.

TERRY GAINER: That was probably one of the easier ones we did. We also had a -- we probably spent a
majority of the meeting with the professors from Eastern Kentucky University talking about the distance
learning that we want to do in this area and how that should be done, how long the training should be,
what should be in the training, who the target of that training would be, and the professors, whose name
escape me from Eastern Kentucky. I think there was a full meeting in Santa Fe, too, and did a
presentation, are working that up, and are going to give us some proposals, and really use that brochure as
a basis for what that CD training ought to look like.

And they had given us some examples during that meeting of other work they have done, and, you know,
both Terry and Darrell are here from that meeting if they want to, and obviously Chris want to add to that,
but it was pretty straightforward. We spent quite a bit of time talking about the strength and the
weaknesses of that and what the -- what the uniformed officer might need, the investigator responding,
what some crime scene people could use, the universality of the CD training and how important we think
that is.

And | do believe when we get some feedback from them -- due when, Chris? That | don't recall.
CHRISTOPHER ASPLEN: By the next meeting, which is scheduled.

ROBIN STEELE WILSON: First week of August.

TERRY GAINER: They will have their outline of that CD-ROM?

CHRISTOPHER ASPLEN: Correct.

TERRY GAINER: | believe that is the sum and substance of that. We probably -- one of the areas that |
think we want we agreed at the subcommittee meeting we wanted to see if generates some discussion here
was an issue, | think, that Chris first raised about making a recommendation to the Attorney General
concerning the need to invigorate action within police training circles of technology in general, and the
DNA training specifically, and we had quite a bit of back and forth on that, because on first blush it
appeared to some of us that if we went forward with this interim proposal, which obviously would be part
of a final commission report to the Attorney General that on first blush one might think that we were
saying that law enforcement or criminal justice was not doing what it was supposed to do in the area of
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training, and | think Chris and others made certain, as | recall Darrell did, too, that is not what we were
trying to say, only that technology in many areas is changing so quickly that there just probably hasn't
been the police resources dedicated to the keeping up with that technology and training us to that level.
And then there was discussion about whether that is precisely what would be the ultimate outcome of this
whole commission, or our subcommittee, and I think we at least left that with mixed emotions.

Chris, do you want to try to phrase your point of view on this little deal.

CHRISTOPHER ASPLEN: One of -- one of the issues that came up early on in that working group's
work, and I think it really first came up in the Dallas meeting was the nature and extent of law
enforcement training in general and the extent to which most law enforcement agencies find themselves
with inadequate funding to train their police departments to train their officers, be it their academies or be
it their continuing education, be it role departments or larger urban departments, that training is always an
issue, and education is always an issue.

That dynamic combined with the lesson that we have learned through the DNA experience, and by that
lesson, | mean the extent to which DNA developed in the United States really as a prosecutorial tool
before it developed as an investigative tool, it developed as a way to prove cases in court, not really to
solve cases at first, and the issue of the lack of nonsuspect cases being worked. The question came up
whether or not this commission could make a recommendation to the Attorney General that would
suggest to her that we need to look at or assess the issue of law enforcement training and education from a
much broader perspective and need to reassess our commitment to law enforcement training and
education.

Again, as the chief said, the issue is not is law enforcement doing enough to train their people. The issue
is does law enforcement have enough resources, be they personnel, or be they financial to educate their
officers to the level that is necessary?

And that the DNA example comes in importantly in that we are only going to ask our law enforcement
officers to use technology more, not less. Technology and law enforcement's ability to access it and to
implement it is only going to become a bigger issue; and if we don't move along with that dynamic,
training law enforcement officers and empowering them to use technology more and more, we are quite
frankly just not going to protect our citizenry, as well as we could have otherwise. So that is the issue that
arose.

TERRY GAINER: And I can clarify it. | remember you discussing about the DNA in technology that it
seemed the whole DNA technology conversation started from the court in the prosecutorial end versus the
DNA being used as a police investigative tool, which is contrary to the United Kingdom experience.

CHRISTOPHER ASPLEN: Exactly.

TERRY GAINER: So the discussion was: Did we police maybe miss some opportunities X amount of
years ago to be on a cutting edge of where DNA technology should have put us from an investigative
point of view and whether, in the other segue I think you were making, Chris, was is there some other
piece of technology that we ought to be thinking about from the law enforcement perspective that we
would be looking at ten years from now.
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CHRISTOPHER ASPLEN: And one thing that we recognized early on was that that is not the charge of
this commission, but rather should this commission use DNA as the example to say you need to do
something else like a commission like a law enforcement technology summit to call the appropriate
members of the community together to begin to evaluate that issue.

JEFFREY THOMA: I'm just going to add one thing from the meeting that | came away with that | really
appreciated is law enforcement's willingness to adopt or adapt rather to the change and take on the
resources is a key component to getting to this, and I think that working group was a good indication of
that. | think both Terrys were talking about from the perspective of a lot of the simple training that goes
on really goes on in roll call and that type of thing, but we have to think about and implement even more
broad training to see when somebody comes to a scene, okay, you have got to look for more things than
you ever did and look at the scene a different way, especially if you are the chief person that is going to
be taking in the evidence, and | was very impressed with that change in perspective and that willingness
to do that.

Again, | think if we do get back to the resources issue, because you have only got so much time of your
troops, the people in the field, and you have only got so much money to use to train them more. So that
was a very good meeting.

PAUL FERRARA: The other result of that, too, Jeffrey, is we have found that as we have trained our law
enforcement agencies more and more as to what we can do and the sensitivity and the specificity of the
methods have improved, the volume of evidence, not just the number of cases, but the volume of items of
evidence that are being collected and possess potentially probative investigative information is
skyrocketing, and that is partially due, you know, partial cause of the backlog problems.

JEFFREY THOMA: And my point is that the law enforcement is willing to accept that challenge, and
they are really doing what they can.

PAUL FERRARA: And I don't want to discourage law enforcement for doing just that.

DOCTOR REILLY: Are you -- Paul, are you saying that in a way to suggest that it's an embarrassment
that actually will present a problem in the future of the caseload?

PAUL FERRARA: It already is, Phil, and I think it is partially responsible, 1 know in Virginia, for a lot of
the backlog problem, but we don't discourage it in any way, shape, or form. It's just simply a recognition
that the resources for the law enforcement to be able to collect this evidence and recognize it, and for the
laboratory to have the resources to handle that volume and complexity of items, because now you are
talking about cigarette butts, and obviously, I don't need to elaborate, all of the multiplicity of samples in
a given case, and so we are spending -- | think laboratories in general are going to be spending a lot more
time on a single case, but that is a good thing.

TERRY GAINER: We also talked about the over reliance on technology and detectives losing those
abilities that they should have to interviews and interrogations and tie evidence together that if the
tendency were just to gather everything that you see at a scene and literally take the room apart and send
it to the lab, we put ourselves at a big disadvantage, and we may be creating a cadre of individuals who
don't know -- don't recall have to do some of the basics that go along with solving crimes.
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DOCTOR CROW: Mr. Sanders, do you have some comments on this?

Were you a member of this group?

DARRELL SANDERS: Yes, sir. | defer to the superintendent, if you don't mind.
PARTICIPANT: Smart move.

TERRY HILLARD: In light of what Paul was saying, you know, usually take, for instance, the CPD, the
mobile crime lab would go to a scene, and | was telling Chris earlier during the meeting that we have
identified four distinct and individual patterns. It seemed as if a serial killer is on the south side of
Chicago, and one of the things that we found, and I think since the inception of my coming to this
commission as a member here and going back and telling the word that the mobile crime lab are going to
have to be a lot more effective and a lot more efficient than what they have been when they come down to
processing a crime scene, and we have seen that in light of these four incidents while we have called in
the FBI recovery, evidence recovery team, to come in and not only assist our mobile crime lab. Did some
nose get bent out of shape? Yes, it did. There was some egos hurt. Yes, there was. But the bottom line is
we must solve the crime. We don't care who solves it, as long as it gets solved.

And | think going back to what Paul is saying is the mobile crime lab would come in and probably
process a crime scene in two or three hours, and away they went. Well, if you bring in the FBI evidence
and evidence recovery team in there, they came in approximately eight o'clock one night, and they left at
three o'clock the next morning. Then they returned again at 10 o'clock and left at 4:00. And you talk of
the vast amount of evidence that they recovered, it was astounding. And I think that is one of the ways
that when it comes down to having the mobile crime labs, not only inadequate detectives, but seeing what
the people from Paul's side of the thing, from the crime labs, what they do, and it's going to help us. It's
going to enhance our operation and make us operate a lot more efficient and a lot more effective when it
comes down to processing a crime scene in a lot of these cases that we are trying to solve.

TERRY GAINER: I'm sorry. | was just going to add that it also is going to be a very -- I'm sorry.
DARRELL SANDERS: That's all right. You outrank me, too.
(Laughter.)

TERRY GAINER: No. It adds a tremendous cost, too, to this. | mean there is no doubt about it. When we
start processing every crime scene over these what could be days, there is definitely a cost to the system.

I recall just over a year ago when the Metropolitan Police Department, along with the FBI processed the
crime scene at the Capitol shootings, | don't have the number, the days in front of me, but I think we tied
that scene up for, | think, four days and worked it for about 20 hours a day between the two of us. And at
some point given that the number of homicides everybody has, let alone the sexual assault cases,
shootings or stabbings, whether it's the expectation of the courts or the public, or the defense bar, or the
police, we are going to bind the system up a little bit on these things.

Again, | don't know where that goes. A lot of police chiefs talk about -- I think it came to our greatest
attention during the infamous trial of Simpson, and I think most police chiefs, I think sat back and said,
probably anybody on a given day could have been caught up with hopefully not as some of the outlandish
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blunders that were happening, but the fact that few were processing crime scenes the way the public has
suddenly come to expect all these crime scenes to be processed. So I think those days anymore when one
and two hours of processing even a murder scene is over, but heaven forbid, | just don't know how we are
going to accommaodate in jurisdictions where you have two or 300 murders where you could stay on a
scene for a day or two to process a crime scene. And then again, what the heck the lab is going to do with
all the material you can bring in.

TERRY HILLARD: Well, don't get me wrong. I'm not saying that is going to happen on any and every
and every crime scene, especially homicides when we had 700 last year, Lord help us, but I think the next
thing of what I'm saying is that we have to get more efficient and more effective at the way we do
business, you know; and in order to do that, you have to push the money part of it out of it. You know,
you are talking about people's lives here, and | don't agree with Barry all the time, you know, but when
you are talking about people's lives, whether you are going to prove that they are innocent or they are
guilty, you know, we have to do our job a lot better than what we have been doing it in the past, you
know, and you have to realize that, and that can't happen if we process those crime scenes the way they
historically did.

TERRY GAINER: I did ask the chief if I could make one more comment, because he is waiting, and he
gave me permission to do that. The issue will soon become though for us whether we are going to cherry
pick on which crime scenes deserve this VIP crime scene processing and which don't, and I know none of
us are saying that, but again given the sheer number, at some point, not dissimilar, I guess, than the small
conversations that came up about the search for Mr. and Mrs. Kennedy and the sister-in-law that is there
going to be -- should there be an expectation that every crime scene is handled the same for everybody
that there is not one where you call the FBI in for one, or you tie up the crime scene at the Capitol, as we
did, for four days or not. | mean it might be a whole different debate.

TERRY HILLARD: Terry, | think what | am looking at, | am looking at four distinct serial killers
operating in a neighborhood that has been devastated probably in the last 17 months, one with Ryan
Harris, the Ryan Harris case, and one where you have close to about 178, 188 convicted registered sex
offenders living in an area bounded by ten -- about 40 blocks, 40 square blocks, you know. The human
outcry from the public states that these individuals have to be -- we have to identify them, locate them and
bring them to justice. And yet the human outcry is so high right now that we have to bring in the FBI, and
we have to methodically let them process that crime scene and try and bring these cases to a closure.

DARRELL SANDERS: Chief, I know you are outranked, but you still have a right to speak.

JEFFREY THOMA: But they have covered everything so thoroughly. The only two things | want to
remind you that we had lengthy discussions about the fact that we may process and we may collect all
that evidence that we are certainly not going to submit it all to the labs, because we would clog it. We
would clog it instantly. And our recommendation was going to be to the police agencies that they work
with the local labs to develop policies so that you could prioritize what you are going to do and you are
not going to do.

And in further to what both Terrys said, | think that the expectation of the general public, because I still
think that the vast majority of people live outside our large urban areas, and that they are not affected by a
homicide like they are in the large cities, and burglary or property crimes against them are what they are
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victims more often than that; and as they discover and understand the capabilities of this DNA stuff, they
are going to expect small agencies like myself and rural agencies to start to collect that stuff on things
other than on those most serious cases. So I think that was one of the things that we talked about with
why the back case log is going to be such a problem, and that even if, even if we were successful, because
you know my position has long been and still is that | don't want to be in a position where | have got to
look at a family member and say, We didn't process this thing so, therefore, this person was able -- this
perpetrator was able to go free and commit another crime. | don't want us to be in that position, but even
if we were to get authorization to do it, listen to the lab group, it takes four or five years just to get
everybody up, staff trained and running to be able to handle the backlog. So I do think it's a monumental
problem. I do think that it is something that we have to be very conscious of and that we have to speak
very cautiously about when we speak to the issue, because I'm telling you, it's coming. The more people
understand it, and | am like Superintendent Hillard. I believe that | provide service to the people in my
community; and if there is a technology there that is going to be able to fit in my community, then by God
I want the opportunity to be able to utilize it, and that is what | intend to do.

JUSTICE REINSTEIN: Yeah, Doctor Crow, the last meeting we had you gave a report from the R and D
group, and we talked a little bit about the briefcase kit, the DNA on a chip; and then after that Robin sent
a couple of articles, one I think from the Washington Post and one from Popular Science, and it got me to
thinking at the time, and now that Terry gives his report is this going to cause more problems for you
when you have this technology and you have this briefcase Kit. You know, in Chicago, you have a mobile
unit, and probably you have individual people who go to these major crime scenes, who are going to be
able to utilize this. | guess in the Washington Post it said, they are what, three years away. You know, you
were talking about within five years. Now, they are pushing it up, and if you look at the The Human
Genome Project, originally they said 2005. Now they are down to next March.

DOCTOR CROW: What they really did was change their standards so that they could meet it sooner.

JUSTICE REINSTEIN: But we are talking about, you know, the future of DNA evidence, and | am
wondering you know, in Chief Sanders' jurisdiction, if you have this briefcase Kit, is this going to create
more problems for the individual lost in the street, do you just ignore it, even though you have it, you
know, to do something faster and quicker. Just there were a lot of thoughts that | had in the last couple of
weeks after | got that. But 1 don't know whether you all have discussed that, about if you have that in the
next three, four years, the capability to do something right at the scene.

DOCTOR CROW: | have two mixed feelings about that. One is that these are undoubtedly exaggerated
by the people who have something to gain by promoting that of course; but on the other hand, almost
always our expectations of future scientific and technical advancements have been -- they have come
faster than we have expected.

DOCTOR REILLY: But the rate limiting step is probably not the technology, as we have seen here.
DOCTOR CROW: Yeah.

DOCTOR REILLY: It's the politics, the economics, the nature of the system. I, for one, am not a bit
worried about this problem in the next five years, Judge.

JUSTICE REINSTEIN: Really?
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DOCTOR REILLY: Yeah. I am sure we will have a demonstrable chip that can do these kinds of things.
Paul Matsurad, I might add, is working on that, but I think it will be in the field across thousands of police
departments I think is very unlikely in the next five years.

DOCTOR CROW: | suppose you get a lot of testing in medical circles before this. I don't know. It's not
exactly the same techniques.

DOCTOR REILLY: Even in medical circles, the reality of DNA testing compared to the discussions you
see among scientists and the media, there is a huge gap. There is very little DNA-based testing on a day-
to-day basis in the United States. Very little.

BARRY SCHECK: But the -- one of the things that | was most pleased at, and | apologize for being
unable to attend the last meeting, but the recommendation that this committee came out with on not -- on
not taking DNA from people from arrest, not for constitutional reasons, but for the practical reasons, |
mean this group, because we have been studying the problem is very, very clear. It is the testing of new,
unsolved samples, as they do in Britain, within seven to ten days expeditiously is the most important
capacity that we can achieve in the system.

JUSTICE REINSTEIN: With the lethargic response that Commissioner Safir was quoted as saying?
BARRY SCHECK: I mean, you know, listen guys, |1 am carrying the ball for you on Geraldo.
(Laughter.)

BARRY SCHECK: Go get the transcript. | mean go get the transcript last week.

PARTICIPANT: It's a dirty thankless job.

BARRY SCHECK: I mean -- and it is. But, you know, it is quite -- I mean we have to speak. That
recommendation is very important, because we know that the capacity to give the labs and the police the
opportunity to test unsolved crimes within seven to ten days, the way they do in Britain, and get that
capacity into the system is a huge investment, and it will do more to eliminate the guilty -- or the innocent
from being picked up and to get the guilty. And you can't emphasize that enough. And, of course, it
entails, in order to prevent these backlogs, a certain kind of strategic training. It can't just be people that
do extractions. It has got to be criminalists, people that know how to evaluate crime scenes for this kind
of evidence and not necessarily take everything, right, but what is important. You need an expertise here
where you can look at blood splatter patterns and have an idea, | will take this one because it's victim
blood, and I will take this one because it's possibly perpetrator blood. You know, you need to have that.

I mean we are in Boston. The other day they took -- somebody was in jail for what five months on a
bitemark case where they finally tested the saliva swabbing on the bite mark that matched, and they let
him go. | mean the backlogs are extraordinary. | think we need academic institutions, incidentally, that
will help train people, give certificates and degrees, people who can mesh the scientific background and
law enforcement who can go back to the various different police departments and help in the training. It
would be one thing that we could do.

One of the most amazing statistics, and | hope Ms. Fereday has the slide, because | saw it the other day
from one of her colleagues. In the U.K. when you are evaluating your police departments on success in
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using the DNA testing, you have got a great scatter plot that shows that the police departments that are
best trained in collecting the evidence are having the highest rate of success in solving crime. A really,
really clear pattern. And it's that, you know, seven to ten days turnaround and the training. It has to be
strategic thinking, and the single greatest issue, just to tell you about that Geraldo, here is Howard Saefer,
the police commissioner. He says, oh, thank you, Barry, for telling me to go test the unsolved rape Kits,
but, you know, the problem with all of you federal bureaucrats -- that is what he called this commission --
all you federal bureaucrats is that you're not going to be for typing everybody at arrest. You just won't cut
through things, right? The American people want you to cut through things. And so, you know, there can
be -- and, you know, he is sincere about it. I don't want to call him a demagogue, but I think people will
demagogue this issue by saying, Let's test everybody at arrest. That is the most important thing, when we
all know from a law enforcement point of view, the most important thing is building the capacity to test
samples within seven to ten days. That is the most important.

DOCTOR CROW: We are going to this appropriate group tomorrow afternoon.

There is somebody just behind you, Barry, who has been trying to speak for what did | say, the last ten
minutes? Yes.

JOE VOLLARQO: It hasn't been that long. I just wanted to make a quick comment, because Barry just
actually mentioned the first thing I was going to say, which is I think as DNA moves forward, it becomes
more important with the criminalistics aspect of processing crime scenes. So that has already been said,
but the other point goes back to the crime scene chips and of the crime scene. And | guess Barry also said
this, but I don't know that it is truly necessarily that important to be able to do something at a crime scene.
There are a lot of limitations of that. First of all, speaking from the standpoint of somebody who
processes crime scenes, as well as does DNA typing in the lab, I think it's a particular discipline that is
better done in the laboratory, not in the crime scene in the field.

The second point is, at least as far as Boston goes, the majority of cases that we have to do DNA testing
on is sexual assault, so we are certainly not going to march into the hospital and collect semen evidence
from a victim and test it there, because that is where most of that evidence comes from.

The third point is we are also limited in some way about if we test the sample, and we consume the
sample. So then | don't know, does that decision-making have to go to the crime scene, also?

So | think there are a myriad of different reasons why that idea isn't very sound, and I think that
expeditious testing in a matter of days or a week or so, as Barry just said and other people have said, is a
much more important standard than being able to carry something in your pants pocket to a crime scene to
process something in about five minutes.

DOCTOR CROW: Thank you very much. Say, for the record though, do you want to tell what your name
is so she has it.

JOE VOLLARO: Yes. My name is Joe Vollaro, and | am the senior criminalist at the Boston Police
Crime Lab.

PAUL FERRARA: | would like to second that emotion.
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PARTICIPANT: Would you like to sing it, too?

PAUL FERRARA: What we have to realize is that | would suspect that more than half of the biological
evidence that we encounter at crime scenes, and they are, of course, submitted to laboratory involve
mixtures. You alluded to it, vaginal swabs. Well, inherently, you have a mixture. So a field test, any sort
of technology on a chip while | think it has great potential in terms of laboratory -- throughput in a
laboratory, one has to recognize that the most time-consuming portions of the DNA analysis precede the
actual beginning of the analysis, the differential extraction, or isolation and extraction, and the complex
interpretation after the analysis is complete. So that there is no -- not going to be any panacea in that
regard. So | -- | agree completely.

GEORGE CLARKE: Yeah, actually, I would like to return to what Terry brought up some time ago about
what's driving forensic testing; in other words, who are the laboratories working for, and I think you
identified that obviously for years it has been, frankly, for preparing cases for trial for we as prosecutors.

There is a limited amount of testing that goes on to solve the case. Most of the time none, but some of the
time that is required to solve it. So it's obviously preparing those cases for trial, and then who is driving
that are the 12 people who sit in the jury box, you know, as they become more inquisitive, for lack of a
better term, and they start expecting answers to scientific questions that they themselves may be the
people who are individually raising, then we have to be concerned about answering those questions. We
may very well have five items of evidence in a case typed for its DNA content, knowing full well what
the answer is but being able or being -- that is wanting be to in the position of telling the jurors not just
what the answer is, but we did it, helping to show that we took every step possible to help exclude this
person as the attacker, even though we know what the answer is 99 percent of the time, but we are doing
it so that we can present them that we tried our best to exclude this person. I mean we do tests for gunshot
residue, which is frequently, as those of you who have dealt with, are very problematic area in terms of
demonstrating anything significant, but a lot of the time we do it to show that we did it, fingerprint
analysis for comparison and so on.

So it comes down to with all of those demands, what are we doing? We have to prioritize. That is a
substantial portion of what | do in my office now is literally not separate people from f