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A successful prosecution depends on the cooperation of the crime victim. Yet, in many cases
of sexual assauit and domestic violence, 2 woman who has been attacked frequently {inds herself
victimized a second time when her case goes to court. This is particularly lrue when the victim
receives counseling from a domestic viclence or rape crisis counselor who often is not a licensed
psychologist or psychotherapist, and lacks the testimomal privilege afforded to other professionals
such as psychotherapists or psychologists in most states.

In far too many cases, defense arlormeys subpoena counseling records and call counselots
as witnesses, The attomeys use the records to shilt the conrt’s focus from the crime w the victim's
thonghts and comments regarding the emotionally devastating incident. Often, victims face the
threat that their most intimate feelings will be disclosed m open court and become -a matter of
public record. ' :

Sexual assault and domestic violence victims must be able to commnnicate freely with their
counselors, secure in the kmowledge that the private thoughts and feelings they reveal during
counseling will not be pnblicized as a result of reporting the crime, Withont assorances of
confidentialicy, sexual assault and downestic violence victims will be reluctant 1o comtact rape crisis
cemers and batlered women's shelters. Moreover, without the therapeutic benefits of counseling,
viclims may be hesilant to report crimes and aid in their prosecution. The effecrs will likely be felt
by the victim’s chifdren, resulting in a cycle of abuse that will cost society for decades to come. (

The United States Deparument of Justice has studied the ways that states have protecled the-
communications between sexnal assault and domestic viclence victims and Lheir counselors. Some
stales have enacted specific slamutes extending a testimomal privilege to sexual assault and domestic
violence counselors, but state courts have vittaled some of these privileges. Other state courls have
recognized these privilepes even in the absence of legislation.

We have drafied two model stamtes, presenting alternative privileges in recognition of Lhe
differences of the various siates’ constittions, case law, and statutes, This report should serve as
a mesource for further action. I encourage governors and slale [egislaures to give serious
consideration to these model stamtes and the adoption of legislation that protects these confidential
communications from disclosure.

Bonnie J. Campbeli
Director,
Violence Against Women Office
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L INTRODUCTION

Duning the consideration of the Violent Crime Conrol and Law Enforcement Act of
1994, the foltowing Massachusetls case came to the attention of members of Congress:

In june 1994, the state supreme conrt ordered the YWCA in
Springfield, Massachusetts, which administers a rape crisis counseling
program, lo produce confidential files to defense connsel in a rape
case. Although the YWCA soupht 1o protect (he victim's privacy
and ipilially defied Lhe court order, the center evenmally mmed over
the records as contempt pepalties mounted. The cenler's aitorney
said that while Jegal advocates have been secking and winning legal
protections for rape counselors, only a few slates grant rape :
counselers a testimonial privilege comparable to that of a doctor or
priest. She said "Rape crisis centers can't function without
confidentiality. [V]ictims must choose between prosscution and
healing. If they choose prosecution, they must suffer in silence" as
defendants gain access to information they have confided to their
counselors. (Washington Post, June 24, 1994)

In response, Congress passed Section 40153 of the Violence Against Women Act,
Confidentiality of Communications between Sexnal Assault or Domestic Viclence Victims and
Their Counselors, the Violent Crime Comtrol and Law Enforcement Act of 1994, Pub. L. 103-
322, § 40153. The section directs the Atmméy General to study and evaluate the manner in
which states have taken steps to protect the confidentiality of communications between sexual
assault or domestic violence victims and their counselors', and to develop model legislation that
provides the maximum protection possible for the confidentiality of such communications within
applicable constitutional limits. The Act also requires the Attormey General to make

recommendations ou the need for, and appropriateness of, further action by the federal government.?

' “Counselor” refers to the different types of individuals who may provide counscling
or immediate assistance to sexual assault victims or domestic violence viclims after an atack,
Counselors may include social workers, physicians, psychiatrists, psychoiherapists,
psychologists, voluuteers, advocates or other workers employed at a rape crisis center or
bamered women's shelter.

? This issue has been a priority for past administrations as well. In 1982, the Final

Repont of the President’s Task Force on Victims of Crime recommended that "legislation
should be proposed and enacted to ensure lhat designated victim counseling is legaily
privileged and not subject to defense discovery or subpoena." Final Report of President's
Task Force on Victims of Crime (1982), at 17. The Task Force solicited testimony from
victims on a number of issnes, including the need for confidentiality for mpe victim-counselor



In reviewing the ways in which states have protected the confidentiality of
communications between a sexual assault or domestic violence victim and her counselor, the
Department of Justice has performed legal and factual research, and has contacted by telephone
. sexual assault or domestic violence counselors, advucates, prosecutors, and criminal defense
atlorneys in different staes. These professionals' views on the need for such legislation, the
effectiveness of existing legislation, and other practical considerations were analyzed.

This report identifies the different types of siate stattes addressing the confidentiality of
communications between victims of sexual assault and/or domestic violence and their counselors.
It also discisses the policy considerations Lhat support (he enacmment of such statutes.

Appendix 1 summarizes the main featres of stale siatutes in tabular form and Appendix 2
. describes each srawte in more detail.

Model Ieglslatmn was alsu draﬁfd by drawing on existing state statutes and a model - -
statute drafied in connection with the 1982 Final Report of the President's Task Force on Vtcrmu
of Crime. In addition, specific reconunendatmn.s for further federal action are included.
Mm_ough the report and.recqnu_nendathns are made to Lhe Congress, the solutions to the
problems that victims of sexual assault and domeslic violence face in trying to keep their
éorﬁmunicatiuns'_wim counselors confidential will be found through state government action. The

communications. The Task Force recommended that siates adopt legislation to protect the
confidentiality of commumications berween all crime victims and their connselors. Id. at 20-
21. In 1986, the Department of Justice, Office for Victims of Crime, with the Victim-
Wilness Project of the Criminal Justice Section of (he American Bar Association, prepared

a model law for privileged communications between a crime victim and counselor. Since
1986, over half of the fifty states have adopled some form of legislation for (hese
communications. The Offtce for Victims of Crime is currently developing a National Crime
Victims Agenda and, in doing so, is reviewing, reponting the status of, and updating the
recommendations provided in the 1982 Final Report of President’s Task Force on Victims of
Crime.

? This report recognizes that victims of sexual assavlt 2nd domestic violence may be
male; however, the female pronoun is used in this report for consistency and as a matter of
convenience in expression.

——p
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proposed mode! legislation is inlended Lo assist and inform such efforts at the state level. The
formulation of model legislation must be approached with flexibility in light of variations in state
cuﬁstimtions, case law and statutes. For this reason, we have refrained from proposing a single
statute, and instead provide two models, one that graots an absolule privilege for confidential
communications berween victims of sexual assault and domestic violence and their counselors,
and another that grants a qualified privilepe for these communications. |

II. REPORT AND FINDINGS

Since 1980, over half of the fifty staes have enacted legislation addressing the
cunﬁdeﬁtialiry of communications between sexual assault and/or domestic violence victims and
their counselors. The state statutes differ iu the degree to which confidential communications
are prolected from disclosure. Some statutes provide a tolally absolule privilege where
disclosure is not permitted under anja circumstances, others provide a semni-absolute privilege

where disclosure may be permimed only under specified circumstances wlﬁ;n disclosure serves
| the public interest, and still others provide a qualified privilege where disclosure is permirted
after certain mqulrements are met or balancing tesls are empioyed Slate courts have reached
' different conclusions about the consmutmn.ahty Df SLanLES. pmwdmg tolally absolule or semi-
absolnte privileges.

T AL State Statutes

As of December 1995, twenty-seven states and the District of Columbia have enacted
statutes that protect from disclosure, to differing degrees, confidential communications that arise
from the relationship between sexual assault and/or domestic violence victims and their
counselors.! Some statutes address either sexual assault or domestic violence counselors, while

* “These states include Alabama, Alaska, Arizopa, California, Colorado, Connecticut,
Florida, Hawaii, IHlinois, Indiana, Towa, Kentucky, Louisiana, Maine, Massachusens,
Michigan, Minnesota, New Hampshire, New Jersey, New Mexico, New York, North Dakela,
Pennsylvania, Utah, Vermont, Washington, and Wyormning. The District of Columbia has also
enacted similar legislation. The following states have not codified a westimonial privilege for
these victim-counselor communications:  Arkansas, Delaware, Georgia, Idahe, Kansas,
Maryland, Mississippi, Missouri, Montana, Nebraska, Nevada, Norh Carolina, Ohio,
Oldahoma, Oregon, Rhode Island, South Camlina, South Dakeota, Tennessee, Texas,
Yirginia, West Virginia, and Wisconsin. Legislation on this issue is pending before the Texas
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others address both sexual assault counselors and domestic violence counselors in the same
slatute. Some of these statutes address ¢rime victims and victim counselors generally.

Eighteen stamtes generally prchibit the -disclosure of confidential communications
between a sexual assault andfor domestic violence victim and a counseler absent the victim’s
consent. Seven of these eighteen statutes provide a totally absolute privilege and prohibit
disclosure under any circumstances absent the victim's consent.” In siates with absolute
.priviléges, counselors - can assure victims that their communications will remain confidential
because "in theory f{an absolute privilege] grants complete protection against disclosure.”®
Eleven of these eighteen statutes set forth a semi-absclute privilege and authorize disclosure in
limited situations where disclosure of information is.in the public interest, such as situations
_ involving child abuse, child welfare, perjured testimony or the comumission of 2 crime. A semi-
absolute privilege grants complete confidentiality in all but emumerated, rare circumstances and
gives adequate warning to the victim that communicatiors may be disclosed in specific

Sll'l.laHDﬂS

_ Ten statutes pmwdc a qualified prw:lege Lhat authorizes . dlsclcsure after a court follows
spe::lﬁc pmccdures inclnding the use of tests baiaru:mg the probative value of the evidence - L)

Legislatore. See appeudices 1, 2. Because some state legislatures may have recently
amended existing legisiation or enacled new statuies, the Appendices should not serve as the
definitive source for citation.

5 The followiog states have statutes establishing a fotslly absolute privilege: Colorado,
Connecticut, Florida, Illinois, Massachusetts, Pennsylvania, and Vermont. While Lhe
legislarures in Connecticut, Massachusetts and Michigan enacied totally absolute privileges,
the state courts have qualified lhe privileges. See fn re Robert H., infra; Commonwealth v.
Bishop, infra, and People v. Stanaway, infra. The following states and the District of
Columbia have statutes establishing privileges (hat have limiting conditions and 1hus, provide
a semi-absolute privilege: Alabama, Alaska, Hawaiji, Indiana, Michigan, Mimesot, New
Jersey, New Mexico, Ulah, and Wyoming. For a discussion of each state’s particutar statute,
see appendices 1, 2.

5 See Anna Y. Joo, Note: Broadening the Scape of Counselor-Patient Privilegeto Protect
the Privacy of the Sexual Assauit Survivor, 32 HARV. J. on LEGIS. 255, 271 (Winter 1995).

T See Joo, supra note 6, at 276-77,



against Lthe need to keep lhe communications. confidential and requirements of threshold
showings of relevancy or materiality.” Some statutes With a qualified privilege provide that |
couris may compel the counselor to testify about matters of proof concerning the chain of
custody of evidence or about the victim’s physical appearance at the time of the injury. In a
state with a qualified privilege, a counselor cannot assure a victim at the outset of their
counseling relationship that their communications will zemain confidential, because a qualified
privilege grants the defendant and the prosecution the opportunity to demonstrate that
disclosure is warranted.

State supreme courts have reached different conclusions about the constimtionality of an
absolute privilege. Some slate courts have upheld absolite privileges.” In Commonweaith v.

' The states with such slamutes are Arizona, California, Iowa, Kentucky, Louisiana,

-Maine, New Hampshire, New York, North Dakota and Washington. See appendices 1, 2.
One corunemator has noted that "the siates that allow the privilege to be pierced differ -
somewhat in Lheir requiremenis for: (1) the showing the defendant must make before the
~ Lriai Judge willbe required to conduct an jn camera hearing of the tecords; (2) the standard

" the épuri-shoutd use for deciding what portions, if any, of the records to ‘disclose and (3)

after the judge completes the review, what part of the records should be made available to
-the defense.” Rachel Capoccia, Piercing the Veil of Tears: The Admission of Rape Crisis
C’a_ume!or Records in Acquaintance Rape Trials, 68 S0.CAL.L.REVY. 1335, 1377 (1995). '

Decause a qualified privilege provides access w the privileged information upon 2 threshold
showing by a defendant, qualified privileges generally are not subject to constitutional attack.
People v. Pena, 487 N.Y 5.2d933, 937-39 (N.Y. 1985) (court judicially fashioned a guatified
privilege on facts); Srate v. Espinosa, 733 P.2d 1010 (Wash. 1987); Stare v. Kalokosky, B52
P.2d 1064 {(Wash. 1993} (coun held that it js constitutional to require person charged with
sexual offense to make (hreshold showiug of materiality before presumptive privileged
records of rape crisis center are reviewed by trial court).

? See, e.g. ,Commonwealth v, Wifson, 602 A.2d 1290 (Pa. 1992}, cert. denied, Aultman v.
Permsylvaniz, 504 U.S. 977 (1992) and People v. Foggy, 521 N.E.2d 86, 88 ([1i. 1988), cerr.
denied, 486 U.S8. 1047 (1988). Both the Pennsylvaniz and Yliinois legislatures enacied or
amended existing legislation 10 provide for an absolute privilege afier observing the effects
of a qualified privilege. See afse People v, Dist, Court, City & Cry. of Denver, 719 P.2d 722
(Colo. 1986} {privilege berween psychologist and patient established by statute operated to
protect sexueat assault victims from disclosure of post-assault treatment records; vague
assertion that victim may have made statements to therapist during post-assault psychological
treatment that might possibly differ from victim’s anticipaled wial lestimony did not provide
sufficient basis o justify ignoring victim’s right to rely upon stattory privilege with respect
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Wilson, 602 A.2d 1290 (Pa, 1992), cert. denied, Aultman v. Pennsylvania, 504 U.5. 977 (1992),. thc{ '
Pennsylvania Supreme Court held that the statutory privilege for rape crisis counselors was
absolute, and prevented the production of documents, as well as the testimony of counselers.

The coun reasoned that the legislative history demonsirated that the suatute was inended 1o
remedy what the legislamire perceived as a grave injustice commitled aggzinst those who were
forced by economic necessity to seek counseling from 2 public center rather than a private
therapist. The court held that the Confrontation Clause was not violated because the clause
gﬁa:rantaes _& defendant the ability to question adverse wiinesses and "[f]hat ability does mot

include the power to require the pretriai disclosure of any and ail information that night be

useful in coniradicting unfavorable testimony."® In Pegple v. Foggy,521 N.E.2d 86 (1ll. 1988),

cert, denied, 486 U.8. 1046 (1988), the Illinois Supreme Court held that the trial court’s refusal

to conduct an in canera inspection of the victim’s counseling [iles did not violate the defendant's
right of confrontation under the Sixth Amendment or his right to due pri:-cess under the

- Founteeuth Amendment. The strong public puli&y supporting the privilege as expressed in the
slatute, as well as the defendant’s fajlure to provide any showing that the files contained

cxcﬁlpatnry gnd impeachment inforrnation, influenced the cournt's decision. The court noted that

if a rape crisis cuunselm‘ gonld not guarantee confidentiality o a victim, the effECtIVETI.ESS af

mape- crisis centers would be undermined. - - _ B : ' ( _'_}

_ {]r.he,_r state conrts have conducted in camera reviews to determine if confideutial
communications should be disclosed to defendants in n::rrd_er to protect their constitutional
righis.!’ In People v. Stanaway, 521 N.W.2d 557 (Mich. 1994, cert. denied, Michigan v, Caruso,

to treatment records and was insufficient to establish violation of defendant’s right o
confrontation; right of confrontation is not absolule, and under appropriate circumstances, -
court rmay asserl discretion to Jimit cross-examination without violatmg right of
confronlaticn},

' See Wilson, 602 A.2d at 1296. The cour also determined that the absolute privilege
did not violale the Sixth Amendment’s Compuisory Process Clause or the defendant’s rights
under the Pennsylvania constimtion.

"' See, e.g..In re Robert H., 509 A.2d 475, 483 (Conn. 1986) (in certain circoinstances,
statutory privilege for communicalions between sexual assault victims and counselors must
yield (o defendant’s constitional right to confroutation); Commonwealth v. Bishop, 617
N.E.2d 990 (Mass. 1993) (conrl arliculated standard for disclosure of victim's privileged
records (o provide defendant with fair trial); Stare v. Kalakosky, 852 P.24d 1064 (Wash. 1993) Eo
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115 §.Ct. 923 (1995), the court held (hat where the defendant makes a showing of good faith
belief, grounded on some demensirable fact, that the privileged records of a psychotogist, sexual -
assauit cuunselhr_, or social worker are likely > contiin material information necessary to the
defense, an in m review of these records must be conducted to ascertain whether such
records conain evidence that is reasonably mecessary to the defense.’? The courn defined
material to mean "exculpatory evidence capable of raising a reasonable doubt about the
defendant's puilt.” 1d. at 575, n. 40. In Advisory Opinion to the House of Representatives, 469
A.2d 1161 {R.1, 1983}, the Rhode Island Supreme Courl, considering two stauies prepared by

_the slate legislature, held that an absolute privilege for confidential communications between
sexuat assault counselors and sexual assault victims would violate the federal and state |
constimticnal rights of the accused to confront his or her accusers, Lo obtain cownpulsory
process, and o offer testimony. The court fc}unﬂ that a qualified privilege -- which permits iu
camera review of confidential comrmunications if the defense demonstrates (hat there is feasc-n '
to believe that the wimess knows and/or the inaterial sought conlains information that is

{court held that qualified privilege was conslitutional; defeudant must make a particularized
showing that records are likely to contain material ‘relevant to the defense); Stare v. Speese,
( ) © 528 N.W.2d 63 (Wis. 1995} (when criminal defendant seeks access to privileged records, and
- makes . preliminary showing that privileged information is material to defense and necessary
to fair determication of guilt or innocence, defendant is entitled w in camera inspection of
records; if witness possessing the privilege refuses to consent to in camera inspection, trial -
court should suppress witness's testimony). '

2 The court stated: "We hold that where a defendant can esablish a seasonable

probability. that the privileged records are fikeiy to conrain material information necessary
to the defense, an incamera review of those records must be conducted to ascertain whether
they conin evidence that is reasonably necesszry and therefore, essential, 1o the defense.
Only when the trial court finds such evidence, should it be provifed w the defendant.”
Stanaway, 321 N.W., 2d at 562. The courl explained that in camera inspection resolves the
competing inferests at siake: "Where the defendanr has made the required showing, in
camera inspection of privileged documents by the judge sirikes the delicate balance between
the defendant’s federal and state constitutionai rights to discover exculpatory evidence
shielded by privilege, and the Legislamure’s interest in protecting the confidentiality of the
Ltherapeutic setting." Srtanaway, 521 N.W.2dat 575. The coumn also held that the complainant
must also expressly waive an absolute privilege before the court will conduct an jn camera
review. If the complainant refuses to waive the privilege, the court will suppress Lhe
comnplainant’s testimony.



relevant to a material issue in [hE case and is clearly exculpatory in nature - wcruld be
constitutional, .

The United States Supreme Court has not granted certiorari in any of the slate court
decisions concerning the constimtionality of wstimonial privileges for communications between
victims and counselors and has not addressed the jssue of whether such an absolute testimonial
privilege is constimtional.” The United States Supreme Court has recently granted certiorari
'in Carrie Jaffee v. Marylu Redmond, et al. (No. $3-266), a case Lhat could have implications for
slate sGNOry lestimonial privileges. The case presents the question of whether the federal
courts should recognize a privilege under Rule 501 of the Federal Rules of Evidence for
confidential communications between a clinical social worker and a patieot. Many =~
commentators have argued that absolute lestimonial privileges for sexual_aséault and/or -

- domesti¢ violence counselors are comstinational.™

©* The United Swtes Supreme Coun addressed the scope of a criminal defendant’s right -
of effective cross-examination under- the Sixth Amendment in the conlext of a statutory
privilege in Pernsylvania v, Ritchie, 480 U.8.39 (1987). The Rirchie decision involved a
Pennsylvania statute that protects the confidentiality of child abuse mvesugauons conducted
by a'state agency and authorizes disclosure in limited circumstances, including a’'court order. -
In Ritchie, a plurality of the Supreme Court held that denying the defendant access to the
agency's files did not violate the defendant’s  right 1o effective cross examination under Lhe
Conflrontation Clause of the Sixth Amendmeni. The plurality viewed the right of cross
examination as a right a'.rallahle at mal which is unmnstltutmnally restncr.ed by lirnitations
on guestioning,

A majority of the Cour -applied a due process analysis to the defendant’s claim
regarding the Compulsory Process Clanse; and held that the defendant's rights to due
process required that the cial court conduct an in camera review for the existence of
* exculpatory material evideuce. The Supreme Court recognized the strong public interest in
the confidentiality of information contained in the agency’s files. It distinguished the child
abuse records stamle from statutes that expressly prohibit disclosure in all circumstances.
The court referred to the Pennsylvaniz slatule which provides an absolute privilege from
disclosure for communications between sexual assault victims and their counselors, but
declined to rule on the constitutionality of stamtes providing an absolute privilepe.

" Most Jaw review articles argue (hat such absolute privileges are constitutional. See
Maurcen B. Hogan, The Constitutionality of An Absolwe Privilegefor Rape Crisis Counseling:
A Criminal Defendant’s Sixth Amendment Rights Versus a Rape Victim's Right to Confidential
Therapewsic Counseling, 30 B.C.L.REv. 411, 453-76 (March 1989); Joo, supra note 6, at 292-
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B. Federal Privileges

While states have enacted slatutes esiablishing testimonial privileges for many
confidential communications, including those between psychotherapists or psychologists and their
patients, the federal government has not enacted such legislation. The confidentiality of victim-
counselor communications in federal cases depends on judicially-crealed privileges, although
numerous federal stawtory privileges exist to protect other cenfidential information.”® For
ex'ample, Congress has enacled what is commonly known as the 'chs-e:ﬁrcher's Privilege,”
conlained in 42 U.S8.C. § 3789g(a), which covers research conducted by the Nationzl Instiute of
Justice, the Bureau of Justice Siatistics, and the Bureau of Justice Assisu_mce.__.

299; Michael Lawrence, Rape Viciim Counselor Communications: An Argument for an
Absolute Privilege, 17 U.C.D. L. REV. 1213 (1984); Maxine Hoffman Neuhauser, The
Privilegeof Confidentiality and Rape Crisis Counselors, 8 WOMEN ‘S RIGHTS LAw REPORTER
183, 196 (1985). Bur see,Capoccia, supra note 8 at 1351 (supperting a qualified privilege for
rape crisis counselors and records in acqnainmtance rape trials- "Whiie it willnot be necessary
in every case o allow the defense to go on a2 {ishing expedition through the victim's
privileged counseling records, there will cerainly be some cases where the demands of
Justice will require the court o pierce Lhis privilege."}.

¥ Federal cases addressing testimonial privileges for sexual assault and domestic

violence victim counselors typically review state court decisions in the conlext of petitions

for writs of habeas corpus challengiug state court convictions., See, e.g.,Searf v. Toombs,

{(No.I:90-CV-431}W.D. Mich, 1992) ("There are no federal cases which discuss 1he

application of the Ritchie dvue process analysis Lo a state absolute privilege."}; Roberis v.

Singletary,29 F.3d 1474 (11th Cir, 1994), cert demied, 115 8.Ct. 2560 (1993} (although cour

found defendant's confrontation clause claim Lo be procedurally defanlted, court noted thai
() defendant would not be entitled te access te privileged communications).
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The Federal Rules of Evidence contin only one rule relating to privilege. Rule 501
states:

Except as otherwise required by the Constitution of the United
States or provided by Act of Congress or in rules prescribed by the
Supreme Conrt pursnant {0 statuwory authority, the privifegeof a
wilness, person, government, Swate or political subdivision thereof
shall be governed by the principles of the commonr law as they may be
interpreted by the courts of the United States in the light of reason and
-experience. However, In civil actions and proceedings, with respect

- 10 an element of a claim or defense as to which Swate law supplies
the rule of decision, the privilege of a wilness, person, government,
State or political subdivision thereof shall be dctcrmmed in
accordance with State Law. :

FEp. R. EviD. 501 (emphasis added).

The original Advisory Commitnee on Rules of Evidence had proposed, and the Supreme
Court had approved, the inctusion of the following privileges in the Federal Rules of Evidence:
required reports, spousal, attorney-client, psychotherapist-patient, clergy-communicant, political '_
vote, other official information, and identity of informer. This proposal became controversial |
and specific privilepes were not 1nc]nded in the Federal Rules of Evidence as enacted. These ( )

" categories of privilege are ofien penm[ted however, becanse they are regarded as cownprised

within the courts® interpretation - of the "comimon law . . . in the light of reason and
experience."® Moreover, the intent of Rule 501 is not to limit federal privileges, but to allow
for ﬁlrl.her_ development: "In rejecting the pmpusr:d rules and enactmg Ruie 501, Congress
manifested an aflirmative intention not to freeze the law of privilege. Its purpose rather was to
provide the couns with the flexibility to develop rules of privilege on a case-by-case basis and to

wi?

leave the door open to change.

As sexual assault and domestic violence prosecutions are usually handled at the siate
level, the privilege rules in such cases depend on state Jaw, When these issues do arise in

** McCORMICK ON EVIDENCE § 76.1 (West 4th ed., 1992).

" See Trammel v, United States, 445 U.§. 40,47 (1980) (quoting 120 CONG. REC. 40891
1974, {statement of Rep. Hungate)).
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federal cases'™-

{lln delermining whether w recognize a claimed privilege and to
define the scope of the privilege, the courts balance the need for
disclosure of facts in federal litigation against the need for
confidentiality on a case by case basis. In federal criminal cases, the
need for disclosure of relevant evidence carries greater weight than
in federzl civil cases becanse of the defendant’s Sixth Amendment
an] Due Process Rights. Federal courts somelimes take note of
trends in state law in considering the wisdom of recognizing or
medifying a privilege. Some federal courts have considéred state
privileges as creating an expectation of privacy which federal courts
should honor unless there is a strong countervailing - federal interest
in disciosure.® - '

C. Policy Considerations
1. Extent of the Prablem of Violence Against Women

Violence against women is a serious threat  society. The Bureau of Justice Statistics'

August 1995 National Crime Victimization Survey™ -- which was redesigned two years ago to

improve estimates of difficult to measure crimes, . such as rape, sexual assailt and domestic

** For example, the Violence Against Women Act provides that the inerstate violation
of & protection order, which protects a domeslic violence victim from a batterer, is a federal
crime. A persou may not cross siate lings with the intent to engage in conduct that violates -
a prolection order and subsequently eugage in such conduct. 18 U.S5.C. § 2262.

® See LYNNE A. MARKS & SUSAN H. RAUCH, NATIONAL CENTER ON WOMEN

AND FaMILY Law, PROTECTING CONFIDENTIALITY  OF YICTIM-COUNSELOR

- COMMUNICATIONS, 368-69 (1993).

® RONET BACHMAN & LINDA SALTZMAN, Violence Against Women: Estimates from
the Redesigned Survey, United “States Department of Justice, Bureauw of Justice Statistics
(August 1995). The Report noted (hat estimaring rates of violence against women, especially
sexual assault and other incidents commited by intimate offenders, continues to be a
difficult task. Many factors inhibit women from reporting these crimes either to police or
to government interviewers. The private natre of the event, the perceived stigma and the
belief that no purpese would be served in reporting the crime keep an unknown number of
the victims from talking about the event. Also, the National Crime Victimization Survey
does not address crimes against victuns below the age of twelve.
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violence -- recently reported that:

® Women age 12 or older annually sustained almost 5 million violent
victimizations in 1992 and 1993. About three-quarlers of all lone-offender
violence against women and 45% of violence involving multiple-offenders
was perpelraled by offenders the victim knew. In 29% of all violence
against women by a lone offender, Lhe perpetrator was an intimate
(husband, ex-hushand, boyfriend, or ex-boyfriend).

®  Women were about 6 times more likely than men to
' experience violence committed by an inlimate.

® Baked on repons o interviewers, women anmually
experienced about 500,000 rapes and sexual assailts. _
Friends or acquainiances of the victims commided over half
of these rapes or sexnal assanlis. Sirangers were responsible
for about 1 in 5.

2,  Role of Counseling

Suctety mnst provxde support and prmecl‘.mn fur WOImEn wh-:) are the victims of violence.
Many orgam.zatmns provide psychuloglcal crisis counselmg 10 ease Ihe real and pmfound
psychological trauma of victimization. The deveiopment of fape crisis centers and battered ()
women’s shelters has demonstrated the need for, and benefils derived from, counseling. The
1986 Report accompanying the Office for Victims of Crime Model Legislation observed that:

Instimjonalization of crme victim counseling resulted from the
1960°s and 1970°s efforts of the women's movement to amelicrate
social and psychological injuries of rape. victims. By the end of the
1970’5 the success of such efforts had spread to the family violence
arena, which began offering similar connseling for victims of that
crime. Today hundreds of programs around the couniry offer
counseling to victims of sexual assault and domestic violence.?!

Yictims of sexual assault and domestic violence experience both emotional and physical
trauma. Counseling may be their only source of comfort. Rape victims suffer intence physical,
Psychological, and emotional injury; rape is a tolal violation of, and a very personal inirusion

a

See Report accompanying the Office for Victims of Crime’s Proposed Model
Legislation - Privileged Victim/Counselor Communications, (1986) at I-5.
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into, one’s privacy.” ‘?ictims of acquaintance rape also experience a traumatic sense of
betrayal. The emotional and psychological reactions of a traumatized victim range from fear,
anger and depression, to shame, guilt and disgust. In addition to the wounds inflicted by the
rape itself, a social stigma attaches 1w the rape victim, causing her addiliona) suffering.”

Counseling is essential for victims of domestic violence to enable them 1o escape from
abusive relationships. To be abused by a spouse, a parent, 3 trusted adult or one's own child, or
to witness such abuse, carries with it a particular agony, and victims wrestle with conflicting -

- feelings of fear, loyalty, love, betrayal, guilt, shame, lack of self worth and blarne.” Friends

who might otherwise be a source of support besilate 10 intrude on the privacy of "family
matters”" or "choose sides."” Centers for battered women provide shelier, counseling, clothing,
food, transportation, child care, health care, drug and alcoho} abuse education, assistance with
obtaining governmen benefits, and advocacy services relaied 1o criminat, civil and administrative
pmceedmgs a range of services more extensive than those usual]}r provided by sexua! assault
centers. It has been observed that:

The counseling -services and shelier offered by batiered women's
programs are Lhe most effective means of protecting - batiered

women and ending domestic violence because of the special psture
of domestic violence and the unigue combimation of services offered -

B See Hﬁgan, supra nole 14, at 423 (quoting In re Pittsburgh Action Against Rape, 428

A.2d 126, 138 (Pa. 1981) (Larsen J. dissenting}). Professional counselors and psychiatrists
have identified the condition of Rape Trauma Syndrome to characterize the wide range of
emotional and psychological reactions that rape victims experience. Rape has a devastating
inipact on the mental health of victims, with nearly one-third (31%) of all rzpe victims
developing rape-relaled Post-traumatic Stress Disorder sometime in their lifetimes. See
NATIONAL VICTIM CENTER AND THE NATIONAL CRIME VICTIMS RESEARCH AND
TREATMENT CENTER AT THE MEDICAL UNIVERSITY OF SQUTH CAROLINA, RAPE IN
AMERICA, 7 (1992). See alse Joo, supra nole 6, at 262-63.

B See Hopan, supra note 14, at 423 (citing In re Pitrsburgh, 428 A .24 at 140 (Larsen, .
dissenting)).

¥ See U.S. ATTORNEY GENERAL 'S TASK FORCE ON FAMILY VIOLENCE, FINAL
REPORT iii (1984).

¥ See U.S. ATTORNEY GENERAL '8 TASK FORCE ON FAMILY VIOLENCE, FINAL
REPORT iii (1984).
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by battered women's programs, .. . Battered women's sheliers and
services provide the means to stop- the abuse and help the battered
woman leave, . . . The counseling offered by batiered women's
programs is essent:ai to a bartcred womaq’s ability to end the violent
relationship and rebnild her life. *

3. Testimonial Privileges Protecting Victims of Sexual! Assault and Domestic Violence

The confidentiality statules identified in Appendix 2 reflect the recognition by state .
legistatures of the importance of victim counseling for the emotional and psychological recovery
" of victims of sexual assault and domestic viclence.” Advocates and counselors emphasize the
unportame of statutes gr:mtmg a testimonial privilege™ w cummumcatmn.s between sexual
assauit victims or domesun violence VICLI.[IIS and their counselc-rs The Office for Victims of

™ See MARKS & RAUCH, supra note 19, ar 23-29.

¥ In recognition of an individual's right w privacy, staws have also enacted

_nondisclosure laws that prohibit shelters or counseling centers from disclosing "information
abont ° their shelters- and -their residents,” clienls of domestic violence programs, . the
whereabouts of battered women, whether or not they are staying at a sheiter; or information
received by clients served at a shelter ‘as a condition for receiving funding.” See Joan Zorza,

_Recognizing and Protecting the Privacy and Confidentialiry Needs of Battered Women, 29 FAM.
L. Q. 273, 257-8 (Snmmer 1995). Federal law requires (hat demestic violence shelters
recejving federal funds have a written policy mandating the confidentiality of shelter records.
Id. at 2%4-95, The Family Violence Prevention and Services Act, 42 U.5.C. 5§ 10401-10413
{1935) and the Viclims of Crime Act, 42 U.5.C, §§ 10601-10607 (1995), have provisions
requiring that the address of a shelter not be disclosed Lo anyone unless authorized by the
operators “of the shelér, and that a written policy be in place to keep shelter records
confidential. ~Unlike testimonial privileges, nondisclosure laws apply not only dnring court
proceedings but also ourside the litigation forum. MARKS & RAUCH, sugra nete 19, ar 232-
34. The nondisclosure laws focus more on the selationship between individuals and
institutions thap the relationship between individuals and professionals. Nondisclosnre laws
usualiy do oot prevent courls frown compelling "counselors to disclose records or testify about
communication with battered women.” Zorza, supra, at 298,

* Evidentiary privileges differ fromn the patient or client confidentiality afforded by
physicians, atiorneys, counselors and other professionals. Confidentiality of communications
is promipted by the ethical guidelines of those professions and may apply in ali situations,
whereas evidentiary privileges only reflect legal rules governing the disclosure or admissibitity

O

of evideoce in judicial proceedings or other proceedings. i
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Crime F:purl explained that "States have found it advhnlagmus to have a siamtory privilege
rather than to rely on a judicially recognized privilege. This is true of even states whose statutes
prﬁvide only a fimited privilege."® It has been observed that "[ijn the absence of a statute
greniing an absolute privilege, the rape victim’s rights are often undermined by he judicial
interpretation of the situation."”

Testimonial privileges protect confidential communications that are made in the context

. of specific relationships by granting certein individuals the ability not to disclose information .

revealed 1o them in confidence, if they are called as a wimess during a trial or other proceeding.

_ The rationale for these types of privileges, which may resuft in the exclusion of relevant

evidence, Is that society considers the creation and maintenance of such relauanshlps to be
beneficial. Sexunal assault and domestic vioience counselors perform many services for v:ctun_s
similar to the services provided by attorneys, social workers, psychotherapists, psychologists, or
clergy. Most slates recognize (he need for confidentiality in these relationships aud have

codified attorney-clienr, social workes—client, psych0lh:rapisﬂp;ychnlﬂg'isbp&t_ient ~and priest-

tonununi::ant privileges in their statutes. A victim who seeks counseling from a rape crisis
cenler or banered women’s shclter rather than from a pnvate psychologist may do so because

; of her ecofiomic cucumsmnc:es "The victim’s economic status should -not result in a victim

having less protection frenn disciosure for her communications to her counselor.” The

2 See Reporl accompanying Office for Victims of Crime’s Proposed Mode! Legislation-
Prvileged Victini/Counselor Communications, at 1-6.

™ See Bridget M. McCafferty, The Existing Confidentiality Privilegesas Applied to Rape .
Victims, 51, L. & HEALTH 101, 135 (1990-91). McCafferty noted that "[i]n the ahsence of
a statule, the victim's rights are less influential than the defendant's rights to the court.” Id.

3 See Joo, supra nole 6, at 266: "Focusing on the purpose of the cormmunication

rather Lhan on the cccupation of the counselor avoids the social inequality created by
granting a privilege to one type of counselors, such as psychiatcisis and psychologists, whose
clients rend 10 be more affluent, white denying the privilege to another type, such as social
workers and sexual assault counselors, whose clients tend to be poor." As one Judge stated:

Withholding the prvilege of confidentialiy from the rape
victim/rape crisis cener counselor relationship works an
invidious discrimination against Lhose unable to afford a
psychologist or psychiatrist and will deprive these victims of
Lheir equal protection under the law.
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enactment of a codified privilege for sexual assault and dosnestic violenice counselors represents ¢
the extension of the protections for psychotherapists and psychulugzsrs that state lcglslature.s or

. State common law have already recognized as fegitimate and necessary.
4. Analysis ot‘ Justification for ?iclinﬂ(_‘nunselur Privileges

ngmun: has identified four elements necessary Lo justify eslahhshmg g testimonial

* privilege: (1) the communications must ongmate in confidence; (2) cunﬂdantaahty must be
essential (o the proper maintenance of the rciatsnmh1p, (3) the refationship mwst be one that
saciety deems worthy of protecting; and (4) ﬂ_isclusu.re must injure the relationship more than it
benefits the litigation.” To determine (he appropriatengss of extending the testimonial
privilege to thie sexual assault or domestic violence victim - counselor relationship, Lhat '
relationship may be examined under these criteria.” Applying Wigmore's test, there "are
persuasw& policy argumenu: supporting the protection of victim counse,lur v:chm
CUII'J.[I.'II.I['I.ICH.UOI]S

a. mmuriications between victims and counselors origin SV
Communications with a sexual assault victim or a domestic violence victim are imitiated in

conlidence during private meetings between the victim and the counselor either over the

telephone or in secure offices. Some éeu'nseling centers may have specific protocols concerning

confidentiality and may inform victims that the sessiou is confidential at the outset of the

relationship. In general, both the victim and the counselor assume that communications made

during counseling are meant to be- confidential,

In Re Pittsburgh Action Against Rape, 428 A .2d 126, 147 (Penn, 1981) (Larsen, J., dissenting).
See also MARKS & RAUCH, supra note 19, at 77-78.

% JOHN H. WIGMORE, EVIDENCE IN TRIALS AT COMMON LAW, § 2285 (John T.
McNaughwo rev, ed. 1961).

¥ Joo, supranote 6,at 258-61; Hogan, supranote 14, at 420-22; Neuhauser, suprad note

14, at 188-92; McCaffenty, supra note 30, at 136-138. ()
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b. Cﬁnﬁdenﬁalig is essential

~ The success of the counselor/victim relationship is based upon the development of the
victims® Lrust that they may confide sensitive and intimate information fully and freely to their
counselors.”  Confidentiality is essential for effective counseling because without an assurance
of confidentiality, victims may avoid treatment altogether or may withhold certain persopal
feelings and thoughts because (hey fear disclosure.® Experience has shown that the

¥ MaARKS & RAUCH, supra note 19, st 48-64. Commentators have noted that:

The purpose of rape counseling laws is to encourage Lhe sense
of security and free flow of information essential for recovery
from the effects of sexval assault.” A goal of crisis counseling is
to provide private, secure consullations after an attack. The
existence of Lrust is of paramount importance in creating a non-
threatening and therapeutic atmosphere. . The assurance of
complete, absolule confidentiality 'is essential for this
development of trust and therefore for effective counseling.

- The privilege also protects _the victim's privacy interests in-the
refationship and in réceiving effective and sensitive merapy to
enable her to recover from the psychologicall,] emouonal and
social injuries inflicted by sexual assault,

MARKS & RAUCH, supra note 19, at 148

* The Report accompanying the Office for Victims of Crime's Proposed Model
Legislation states:

Unfortunately, however, counseling may not benefit victims and,
in fact, may add 1w their tauma if the confidential
communications exchanged between victims and counselors
during treatment are able 1o be ulized as evidence in counm
proceedings. Viclims ofien speak to their counselors about
their fears and feelings arising from (he crime. Such reactions
may be related to their personal histories and psychological
make-up. Victims who are under the impression Lhat they are
revealing such information solely for therapeutic purposes are
often dismayed and feel betrayed when their connselors are
compelled to disclose their communications before Lhe public at
an open trial. Victims who realize in advance that (heic
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communications between victims and counselors are so extremely personal that the mere - {
possibility of exposure 10 just one individual other (han one’s personal counselor may inhibit a
victim.® For example, there is some evidence that concerns about potential disclosure in
litigation do inhibit victims, For example, in Massachusetts and Pennsylvania, following judicial
decisions which refused o recognize a rape victim-counselor privilege, there were alleged
decreases in the pumber of victims who sought counseling, increases in the proportion of phone
calls from '.ru:tlms in which the victims would not disclose their identities, mncreased requests

from victims to have their files destroyed, or a decreased likelihood that victims who received
counseling would thereafier pursue prosecution of the offender.” 1n addilion to this inhibiting
effect on victims, victim counselors may. take otherwise undesirable measures 0 avoid the risk of
disclosure in lltlgatmn such 2s not keeping nutcs or other recnrds of counselmg sessions. It has
been observed that:

When the therapeutic relationship is not confidential, it is not

effective because of the personal and gmbarrassing namre of the

crime. . . .Due fo societal prejudice, mauny women aré not reporling

rapes since they would rather abstain from being further violated in

the courtroom. Further, if women knew that their tonfidential _
’ slatements - made in therapy would become pait of publi¢c record, : L)
. even more women would refrain fromn prosecuting their atacker. As

communications may be subject to disclosure may avoid
counseling allogether.
Id. at I-5.

- See Hngau, supra uote 14, at 471. See also Joo, supranote 6, at 284 n. 183: "In her - -
remarks at the Educational Conference of Superior Courl Justices, Braintree, Massachusetts
(May 8, 1992), Veronica Reed Ryback reported that when informed of the ¢onsequences
of [Commonwealth v. Stockhammer, 570 N.E.2d 992 (Mass. 1991) {inspeclion of confidenrial
communications by irial judge was held inadequate; judge might not be in best posilion to
know what information would be uwseful for defendant {o impeach witness}], 30% of the
survivors raised concerns azbout counseling, avoiding full disclosure about their persopal
history, and 10% refused counsefing outright.”

7 The Pennsylvama Supreme Court noted that afier the decision in Pitisburgh Action
Against Rape, the therapeutic relationship between rape victims and rape crisis counselors
was disintegrating, and data showed that the effectiveness of the cenlers was diminishing.
Wilson, 602 A.2d at 1294 n.6. ()
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a result, few victims will actually bring their attacker to justice.’®

- Domestic v;fiolence and sexual assault counselors and advocates slaled (hat it was vilally
unportant for w::t:ms to receive assurances at the oniset. of counseling that anthmg said durm.g
the sessions would be confidential and could not be revealed without the victim’s permission.”
Some feit it was "absolutely critical" for Lhe victim to receive (his assurance because of the need
w build trust berween the victim and the counsclor. Many of the counselors felt it would be
"very" to "highly" delrimentat to the counseling process, if the communications were subject to
compulsory disclosure, because, according to one sexual assault counselor:

You would throw out the purpose of counseling, which is to heal the
survivor. The goal of counseling isn’t and shouldn't be to help build
or destroy a case. We are not here to help or hinder Jaw
enforcement. .

A prosecutor who mried rape cases siated that sometimes rape crisis counselors encouraged
victims oot to go forward with the prosecutions because it would be detrimental to their mental -
health to testify and be cross-examined in a public trial.

One domestic violence cuunsclor said that !he Ihrcat of dmciﬂsum would caus-‘: vu:tlms to
stop seeking counseling altogether. A victims' advocate explained that when Gounselors are _
forced 1o divalge confidential information, thers is a substantial chilling effect on the
victim/counselor relationship. The advocate staled that wiw.n_ counselors wam victims that they
might have (o testify at trial and (hat their records might be subpoenaed, victiras are more
reluctant to be open and honest zbout their experiences. Thus, the rusting relationship that
could exist if communicalions were absolutely confidential fails to devc]oﬁﬁ A counselor
eaplained that confidentiality “goes to the heart of what we do," and that it is critical that
victims receive assurances at the ouiset of counseling that amything that is said during the

# See McCafferty, supra note 30, at 142,

*® During (he course of drafting this repon, many sexual assault and domestic violence
counselors, advocaies, and criminal defense adommeys were contacted by telephone.
Unatrributed  quotes throughout this report are from these telephone interviews.

1%



sessions wiil be confdential. The counselor said: { -

There is no point in doing this type of work if a client can't trust the
counselor. It would make everything pointless. The result would be
devasiating beyond articulation. It is vintually impossible to suslain a
client/counselor relationship without confidentiality.

A sexual assault victim advocate said that if the counselor did not promise confidentiality,

. victims could end np censoring comments, "not revealing any bad, extreme emotions or negative
thoughts. . . . This would prevent the healing process.” "Another domestic ‘violence counselor

 said that allowing disclosure under certsin circumstances: '

. adds to a distrust of the sysiem and. sets up a situation where the
victim doesn't know what to expect. This dynamic mirtors what she
faces in an abusive relationship - never knowing what to expect.

¢. . . Society suppors the cgun_selor—victi]_'n reiationship

The counselor-victim re]atiuﬁship is one society deems worthy of protection. “ ht le.ast
_2? states ‘and the District of Columbia have already protected the conﬁdenuahty of _
commueications berween sexual assault and/or domestic: vm]enc:e victims and ‘their counselors. ( ,}
Many states and focal communities supporl counselmg programs- for crime victims becanse of
_the benefit not only to the individual 'victin'; bat also to society, as the victim may be able to

® See section “Role of Counseling”, supra at p. 12.

()
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recover from (he trauma of the crime and return $o a productive life.! As one Judge saled:

At the onset of counseling the victim is informed Lhat her
communications will be confidential, and her willingness to disclose
information quite obviously is based upon tha: expecration. ... If
that confidentiaiity is removed, that trust is severely undermined,

and the maximum therapeutic benefit is fost. The inability of the
crisis center 10 achieve its goals is detrimental not only to the victim
but also to society, whose inerest in the report and prosecution of
sexual assault crlmes is furthered by the emotional ‘and physical well-
being of the victim.®

~ Other benefits result from increased victim participation and cooperation in reporting and

prosecuting rape and domestic violence which are among the most uaderreporied crimes. ¥

d. Disclosure,_injures the counselor-vigtim relationship more than it benefics litigation

In some states, defense counsel routinely file motions seeking access to confidential

_.communications that may reveal that the victim had made contradictory statements during

1 See MARKS & RAUCH, supra note [9,at 23-29. See also Joo, supranote 6, at 264-66;
Hogan, supra note 14, at 471 (quoting In re Pittshurgh Action Against Rape 428 A. 2d 126

138 (Pa. 1981)):

The rape counscling relationship clearly furthers several
important public interests. First, the rape counseling
relationship assists rape victims in their recovery fromn the
rrauma rape inflicts. The relationship enables victims (o recover
from the disruption of emotional stability cansed by the rape
and to return to their lives as professionals, wives,and mothers.
Cleatly society possesses a compelling interest in the
rehabilimation of rape victims., Additionally, the rape counseling
relationship promotes the judicial process imself because the
eelationship provides a victim with the necessary psychological
and emotional support necessary Lo report the crime and to aid
the police and the prosecation.

R Wilson, 602 A.2d at 1295.

¥ NATIONAL CRIME PREVENTION COUNCIL, PREVENTING VIOLENCE AGAINST

WOMEN - NOT JUST A WOMEN'S ISSUE 1 (1995).
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counseling sessions which may show that the victim has a motive to lie about the charge or is

biased.* Defense counsel seek access to statements made by the victim in therapy that are

inconsistent with her in-coun staements -- for example, stalements that raise doubls as to her
identification of the perpetrator or slateinents in which a victim confides 10 her counselor that

she may perjure herself.”

¥ The prevaleuce of attempts by defendanls to gain access to confidential

‘communications between sexual assault or domestic violence victims and their counselors
seems 0 vary greatly. For example, a public defender in Tremton, New Iersay, who handles
these types of cases, has practiced 27 years and had yet to see the problem in an actual case.
However, a sexual assault counselor -in New Jersey staled that both prosecutors and defense
attomeys -have sttempted {0 gain access to confidential communications. A public defender

in Philadeiphia comes in contact with this issue in 25% to 50% of her cases, Both New

Jersey and Pennsylvania have statutes with absolute privileges. See also Joo, supra note 6,
at 283 {quoting Rorie Sherman, Rape Victims'® Records VYuilnerable: Massachusetts
Prosecutors, Therapists See a Chilling Effect, NAT'L L.J., Dec. 28, 1992, at 1, 27 {quoting
Marianne Winiers of the Rape Crisis Program of Wnrccstcr Inc.). Some: rape crisis
counseling cemers have been held in contempt of court and fined daily because they refused

10 release confidential -information 1w courts. See e.g. Commonwealth v. Rape Crisis Services -

-of Greater Lowell, It ;617 N.E.2d 635 (Mass. 1993); Commonweolth v. Rape Crisis Program
of Worcester, Inc., ﬁl'}' N.E2d 637 {(Mass. 1993). One sexual assault counselor in
Massachusetts estimated Lhat most mpe crisis cenlers receive 3-6 subpoenas every year.

45

See McCafferry, supra nole 30, at 136. Typically, defendarils attempt “to use the
counselor's records primarily to impeach ‘the victim Lhmugh the utilization of assertions made
durmg therapy which differ from those staled in court.™™ See McCafferty, supra note 30, at
108. Defendants also attempt to use counseling records fo cast doubt on a victim’s mental
health or to question the victim's character. [d. Commentators have stated that:

Unlike the subpoenas served on rape crisis centers, most of the
subpoenas * of batiered women's programs do noi arise in
criminal proceedings brought against the assailant. More
typically, snbpoenas are served upon programs in the course of
cuslody cases, child abuse proceedings, and civil suils in which
the battered women is a party. Subpoenas have also been
issued from prand juries investigating criminal charges apainst
either the battered woman or the baterer,

MARKS & RAUCH, stupra note 19, at 172.

A battered women's advocate emphasized the distinction between sexual assault and
domestic violence on the issue of confidential communications, With sexual assault, the issue

22

(

()



L)

Defense attorneys claim that the right to effective cross-examlination and to impeach
witnesses is undermined hy privileges for communications between victims and counselors. They
argue that privilege statutes are invalid because an absolute privilege denfes access to relevant
information and potenrially exculpaiory evidence in violation of their clients’ constitutional rights
to confromation, compulsory process, or due process.*

~ For some rape crisis centers, atlempls 10 force the disclosure of confidential
communications are such a pervasive problem that they choose mot to keep dewiled records.
This stralegy may have a detrimental effect on the continuity of the counseling and the ability of

.lhe cenlers (o repofl accurate Statistics. One counselor stated (hat bacause confidentiatity can

be an issue, thé center instrucis counselors 1o keep their notes extremely I:-nef and to remgmze:
that certain facteal information -- for example use of medication, or even a victim's nse of -

counsefing’ services -- can be used to discredit- the victim during trial. Accordingly, these

counselors “are careful about what they record in their notes Lhat ‘are completed during and after
counseling sessions.

is usually (hat defense attorneys in criminal cases are trying 10 gain access fo counseiing

records, With domestic violence, it is more likely that prosecutors are uying w obtain
records in order to prosecule batlerers when a victim may be a reluclant witness and has not
waived the privilege, or child protective services workers are trytng o pain access to Lhe
records in order to protect children.

“ The Sixth Amendment provides (hat a defendant in a criminal prasecution "shall
emoy the right . .. t0 be confronted with the wilnesses against him; [and] to have
compulsery process for obiaining witnesses in his favor . ... ". The confrontation clause
of the Sixth Amendment guarantees & crimins] defendanr the right of cross-examination --
the right to face adverse witnesses and the opportunity to chalienge the credibility of the
witnesses and Lhe fruth of their staements. Defendents contend that an absclute privilege
impedes the effective cross-examination of witnesses and prevenrs the use of prior
inconsisieot statements to impeach witnesses. The compulsory process clause protects
trimina!l defendants by providing 2 compulsory method to obtain witnesses and evidence in
their favor. Defendants have maintained that an abselule privilege prevents them from
calling a counselor as a possibly faverable wilness and from offering possibly exculpalory
evidence that may be in the counselor's records.

¥ See Joo, supra note 6, at 271-72.
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Issues addressed during counseling are. usnally not relevanmt to the litigation process {
becavse the viclim's fﬂclings, rather than facrual information about the crime, are generally the
- focus of the Lreatment process. The connselor's knowledge about (he circumstances of the
cme is fikely io be incomplete, relating to the victim's fears rather than the commission of the
crime.* In addition, any admissible evidence which the counselor could provide about
independently observable facts may be fumished by other witnesses,

Cotnselors argue that the failure to extend confidentiality to crisis counseling undermines
the effectiveness of the counseling. Some viclims who need this kind of help might fear to seek
® Without the proiection of confidentiality, victims have found (heir files subpoenaed by the
defense, and feel betrayed when thoughts and feelings that they considered private are open to

public scrutiny in 4 courtroom. This sense of beirayal may adversely affect their treatment.

Coﬁsideriug' the argumenis of bath sides, it is clear that disclosure injures the counselor-

-_ victim relationship more than it benefits fitigation. "Undeniably, there is 1 necessity for the

courls to develop rules of privilege by balanciug the defendant's Sixth Amendment right to

cﬂnfmnt his accuser with the victim's right to privacy[; hcuwever because] Lhc issue ina Tape . ( )
case is not the victim's mental health, but rather the events of the incident in questmn an

- ® A "wictim’s statemerils in therapy are made in an atempt to sort out her feelings
regarding the atlack and are not meant as Lestunoruals for the record." MeCafferty, supra
nate 30, at 108. McCafferty slatcs -

In &2 rape case, Lhe victim's menwal anguish is merely a
consequence of the crime. The fact at issue in a rape case is
the act ilself, and rot the victim's mental conditions as a result
of the act. Yet, our judicial system ofien subjects the victim Lo
a plethera of inquiries regarding her mental health.

Id. at 102. Another commentator has siated "the counselor’s primary purpose is to *help the
victim understand and resolve her feelings about the event,” not investigate the rape.”
Capoccia, supra, note 8,at 1348 (citing People v. Foggy,521 N.E.2d at 91 (citing slatement
in amijcus brief}).

®  Absent assurances of confidentiality, the information from the victim might not exist \
in the first place. See McCafferty, supra note 30, at 109-10 and citations (herein. {
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absolute privilege will not deter the truth-finding process."” Defendants are still afforded the |
opportunity o cross-examine the victim while victims are able to maintain successful confidential” |
relationships  with their counselors. The exisience of a lestimonial privilege for communications
between sexual assault and domestic violence victims and heir counselors TEpIEsenis a
recognition that in cerizin instances, society'’s imterest in preserving and supponing that
counseling relationship outweighs the defendant's efforts to gain access to information which
may or ﬁmy not be relevant and may be avzilable from other sources.

5. Absolute or Qualified Privilege

Crimina} defense attorneys in general are opposed 10 any privilege that may work against
their clients’ interests. The idea that evidence should he privileged even if it may be exculpatory
is directly at odds with many of (heir concepts of justice and due process, im:spectiirc of the
benefits the privilege may provide to the victim. However, most criminal defense attorneys
survcyed_fqr this repon recognized the therapeutic value that the privilege provides 1o the
victim. ' '

Criminal defense attorneys consistently experienced difficuliies in meeting a threshold
re_ciuimm_:nt of relevancy or reasonableness that is rr:quip:d 0 crblﬁi.n an in canera -review of
the communications by the judge. They wondered how atiorneys would eslablish the relevancy
of a communication if they had never been given access to the communication - in the first place.
When attomeys were satisfied with the resulis of their requé:sts for in camerg reviews,
salisfaction seemed to reflect the infrequency with which the issue was presented andfor
resignation o leaving the matter Lo judges' discretion. One criminal defense artorney
questioned the abilicy of judges o make informed decisions about the value of certain
information, because the Jjudges may not be aware of the (rial strategies of the defense. This
attomney suggested that participauts from both the local defense and prosecution bars should be
present during iu camera reviews lo guaraniee more dependable, objective decisions about Lhe
value of the confidential informaticn.

50

McCafferty, supra note 30, at 119.
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Counselors and victims® advocates uniformly support an absclute privilege® for sexual
assault and domestic violence counselors and believe that qualified privileges for these
- communications are inadequate. One sexual assault counselor saw the gbsolute privilege “as the
cormerstone ' of what we do. It is alsc a calalyst that helps survivors come forward." A victims'
advocate exp[ainéd that wheu counselors are forced to testify about communications, (hese
communications are ofien misconsirued and taken out of context, Lo the detriment of the _
victim.® The advocate described one case where a victim had told Lhe counselor that she had
. previously undergone counseling. When the counselor testified about this at trial, the defense
'at_tumey used the information to burtress- his theory (hat the woman was insang and had
fabricated ‘the entire story. The ‘advocate noted that it can be very defrimental to (he victim
- when defense attomeys go on “fishiug expeditions” (hrough counselors’ recdrds Another sexual
assault counselor in [llinois, where there is a statutory absolute privilege, explained that "90%
[Of the suhpcn:nas for munselﬂrs or cunﬁdentlal information] are from defense attorneys whu
jl.lSl don't Imuw that we have a prlwlege . Almost _all of .Lhe fime, the subpnenas are
quashed, " ’ ' ' o |

*l " One rape crisis center director felt that exceplions concerning child abuse, the

- commissiou of a crime and perjury were wamranted, and consequently did not support &
totally absolute privilege (as opposed to a semi-absolute privilege}. This observer siated that
such exceptions can function as a "safety net" for counselors, allowing them to break
confidentiality when maintining secrecy could be disastrous in situations involving child
abuse or the future commission of a crime. Another viciims’ advocate likewise believed that
there are cerain justifiable exceptions -- for example, when the counselor is truly convinced
that there is a realistic possibility that 2 victim may reson to violence herself.

? See Joo, supra note 6 at 262-67. See also Donma St. George, The Dilemma: A Fair
Trial vs. A Victim's Privacy: The Confidentiality Tssue Has Set Stage on a Protracted Legal
Batlle, PHILADELPHIA. INQUIRER, Oct. 29, 1989, at C3 ("The role of counseling is to deal
with somebody’s feelings, it’s not (o deal with the facis of a case. We don’t ask them to
reveal in detail what happened during the assault, We deal with their feelings.™). ( )
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N M. RECOMMENDATIONS

The administration of the criminal justice system in the prosecution of sexual assault and
domestic violence is primarily a state and local responsibility, However, the federal government
can play an imporiant auxiliary role by developing and analyzing information concerning issues
of common concem to all states and localities.” Without a testimonial absolute privilege for

_ confidential communications to their counsclors, victims may be reluctant to discuss their
feelings openly and honestly during counseling, and to assist in prqsecu!id-m,_' because of the
possibility that their counselors could be called w testify. At (he sarme time, in certain siates,
state constitutional _provisions and case faw may require a qualified privilege to safeguard the
defendants’ constitutional rights. The Department of Justice has developed model legislation
that provides the maximum protection for the confidentiality of communications between victims
of sexual assault and domestic violence and their counselors to the extent permissible under the
jurisprudence of the various states. In drafting the model leglslatmn, the D&panment reviewed
the existing state slatutes addressing these fypes of confidential comununications, the case law

o ﬂddressmg the state Statutes and Lhe mode! slatul.f: prepared b}r the Office for Vlcmns of Crime
O.'migﬁﬁ . o

Thé purpose of the proposed model statates is to encourage victims of sexual essault and
domestic violence to feel secure in seeking counseling, 0 make full and honest disclosures to
their counselors, and to receive the maximum psychological and therapeutic benefit from
counseling which will assist them in their persﬁn.al recovery and result in the prosecution of
these crimes. Two types of model stamtes with varyiug degrees of conﬁdcntiality were drafted
with the nuances of the individual state constitutions and case law in mind, The followmg
factors were considered:

(1) whether victis would forego counseling if they were not given assurances that
' what they told their counselors would remain confidential and not be disclosed in
court, and whether counseling programs for victims of sexual assault and domestic
violence would be able to achieve their goal of helping victims recover from the
frauma associated with these crimes if there were no assurances that the

# See U.S. ATTORNEY GENERAL ‘s TASK FORCE ON FAMILY VIOLENCE, FINAL
REPORT, at 55.

)
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conumunication would be kept confidential; '[_ '

whether an absolute privilege or a qualified privilege for communications between
victims of sexual assavlt or domestic violence and their counselors provides the

maximum guarantee of conflidentiality;

whether a semi-absolute privilege, which enbmerates specific conditions for .
disclosure in rare circumstsuces for compelling reasons {such as child abuse or the
future commissiou of a crime}, is warranted;

the possibility that an absolute ptivilege may be held to violate the rights of
criminal defendanis under federal or state constitutions by hampering their ability
to cross-examine wilnesses .effectively and denying lhem the opporunity to obrain
exculpalory evldmce and preseot it at trial;

whether a threshold shuwmg of matenallty and relevance by the individual seeking

disclosure prior to an il camera review Is necessary Lo protect ihe confidentiality
of victims” comrnunications #ud whether a court should, in the context of a

"~ qualified privilege, employ a balancing test or require a showing of constitutional
-deprivation before confidential communications would be ordered w be disclosed;

what l_inii.Laliun.s on the disclosuré of confideniial communications between victims.
of these crimes and their counselors, short of absoluté privilege, are most likely Io( )
ensure that the counseling programs will not be undermined; . .

when reviewing the confidentizl communrications af issue, whether judges are in
the best position to conduct 2 balancing fest or t0 make a determination that
disclosure 15 necessary,

whether adequate procedural safeguards are .in place to Prevent unnecessary or
damaging disclosures while the courts are considering the 1ssue of dlsclosure of
confidential communications;

who should be considered counsefors in fight of constitutiona requirements that
information available to the government must be disclosed w0 the defense
certain circumstances if the information is favorable to the defendant™; and

whether the victim should be the sole holder of the privilege,

% See Brady v. Maryland, 373 U.S. 83 (1963); Jencks v. United States, 353 U.5. 657

(1957).
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Based on the report, the Drepariment 'of Justice makes the following recommendalions:

+

.The model legislation, accompanied by this report, should be-

disseminaled to governots, attormeys general and legisiators in
states that do not have legislation addressing (he
confidentiality of communications between sexual assault and
domestic violence victims and their counselors and stawes that
have a qualified privilege. Stales should be encouraged . to
adopt legislation to protect these importani communications
o the extent permissible under Lhose statﬂs constitions,
statutes and case law.

Technical assistance should be provided to slates
considering the azdoption of new legislation, or the
amendment of existing legislation, to adopt a statutory
privilege that protects communications between sexual
assault victims and domestic violence victims and Lheir
counselors from dlSE[ﬂSlll‘E to the maximum exieni
possible. :

Efforts should be made to raise the awareness of victims,

" advocates, counse:lurﬁ artlommeys and _judgt's -abont thé

existenre of stae smmte.s

The necessity fm‘ judicial trﬁinjng on this issue should
be evaluated.

A national stedy should be conducted, five years from
the date of this report, W review the stams of slale

- stanstes and case law to ensure that slates are

protecting confidential communpications between sexval
assault and domestic violence victims and their
counselors to the maximum extent possible.

Stales that bave adopled legislation should be
encouraged to examine how the privilege works in
praciice, review case law, and consider amendments if
necessary, to ensure that confidential communications
between sexual assault and domestic violence victims
and their counselors are prowected to the maximum
extent possible.

Section 40153 of the Violence Against Women Act

1%



also charged the Judicial Conference of the United
States with evalvating and reponing to Congress its
views on whether the Federa! Rules of Evidence
should be amended, and if so, how they should be
amended, to pudrantee that the confidentiality of
" communications between sexual assault viclims and
their therapists or trained counselors will be
adequalely protected in federal court proceedings.
The Judicial Conference’s recommendations, if aoy,
and the need for further examination should be
studied. '

—
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APPENDIX 1



ANALYSIS OF STATE STATUTES CONCERNING THE CONFIDENTIALITY OF COMMUNICATIONS BETWEEN

SEXUAL ASSAULT OR DOMESTIC VIOLENCE VICTIMS AND THEIR COUNSELORS - Decemnber 1995

‘Rape ‘Crisis 7.2 "] Domestic .+~ i Vietim ... 77 ] “Absomie’
Sexual ‘Assault " - o|-Violence % 7| Counselor:
‘Privilége [ Counselor . -+ 7] Privilege © ¥:11 Sta

I] Alabama X X : semi-absolute “

Alaska X X o semi-absolute I)

"hri.mna : - | X . X ‘

|| Arkansas
California X X o X
Calorado pending legislation ' X
Connecticut X ' X | — X ' |
{(but see case

law)

Delaware _ . | S JI

Florida X X - : 1 X

P

Georgia ' g S "

Hawaii ' | X semni-absolure

“jﬂahﬂ




State Rape Crisis / Domestic | Vietim " | Absohite- n-.. "Qualified ..
Sexual Assault . Violence Counsélor - - [ Privilege i:Privilege’ . 1
Counselor Privilege | Counselor - ' | Privilege” - Statute’ “Statuté . [
- Statite = . I Privilege Statute - | Statute ... :
" Illinois X X | X
Indiana X X semi-absolute
Towa X X ||
||£ansas '
Kentucky X X
| Loutsiana X X ||
Maine X X
Maryland
- Massachusetts X X X
{but see case ||
. law)
|| Michigan X X semi-absolute
' (but see case
law) "
H Minnesota X semi-absolute
" Mississippi
Missouri
Montana
Nebraska "




Y Rape Crisis/ © L vietim(s . | Absolit
| Sexual Assault " i "Violence . i -Counseloe -~ 1 Privileg
.| Cotinisefor’ Privilege . | Coniriselor | Privilege:. - | Stapute’

_ . Privilege Stamte - |- Statute
Nevada .
New Hampshire X ' X - X

New Jersey : ' ' X - semi-absolute

| New Mexico X ' X semi-absolute _

New York X : a ' S X

North Carolina
North Dakota | X - | X
| Ohio
|| Oklahoma

Cragon

Peansylvania X X > . . X
‘Rhode Island L |
South Carolina
South Dakota

_ ‘l Tennessee

Texas

Utah X ' : _ 1 _ semi-absotute

" Vermont X X .X .




_Counsel-::ur an1lége
.| Stators ' .

Sexudl Assault -

. -Rapa Crisis/ = = -

Pomestic

| ¥iolence
“Counselor
Privilege Stamte -

y Wctlm
| Counselor --
‘| Privilege .. -

Quallfied

Prmlege

Statute-

West Virginia

Wisconsin

Wyoming

semi-absoluie

PHstrict of
Columbia

semi-absolute

——

——

St:ituﬁa
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STATH STATUTES - SEXUAL ASTATILT COUNSELOR /DOMESTIC VIOLENCE COUNSELOR _l’lll"h".i'.l..EGE - Derember 1995

Sty |- Summary - r Priviege Counselot £ . Limfatons ./ Waiver = . -
s ; Communications - . "o P
ARtanm The Alabama statule provides a semi= | The counselor cannol be A coutselor is an employes ot The statgte does nnt relisve counselors

TAz ¥Erm Comanlsy
Confidentiviliry Art of 1057

Als Cooe B 15-F41 o 46
(195}

absofue privitege if victim or vicdm's
custndial guardian or guandian ad
litern dpes oot consent to diseloswre.
Case law authorizes an jn camers
review for infarmation relevant 1w the
tssuee of credibilicy.

Schaefer v. Stats, 1995 Ala, Crim.
App. LEXIS 54 (Under certrin
cirumsances, witness's claim of
statttory povilegs may violaie
defandant’s sixth amendment nght of
conlmniation; afthough opportunity
for cross-cramination is central to
right of confranation, "[tlhers are -
strohy public policy reasens for
maintgining confidentialiny™ of
privileged reoords; thak count must -
balance the competing imertsts oo a
case-hy-case basis amd examine the
recomds in camera fo dererming 1f
there is exculpatory or impeachment
mazterial],

compelled to pive tastimony or o
produce racords copcerming.
confidennial communicanons far
any purpose in-any criminal |

proceeding or w provide testimony

in any civil or criminal procesding
that would identify the name or
information about the facility that
provided emergency shelter fo the
viddrm.

supervised woluntesr of gh organizabon
that provides counseling 1o wictims
which 5 not zifiliated with a faw
enforcement BEENCY OF 3 Prosecuint's
effice and whose duties include treating
victites for any emotonal gr
paychological condition from a sexual
assaule of Musdly viptence,

A communication is any infarmation
between a victim and a victim counselor
which is disglozed in the course of
treatment for amy ematuohal oc
prychological condition resulting from
sexual assauft or family violence.

of their duty to report suspecied child
Abuss or neglect or any &videsce that
the vickim j5 aboul f9 cOmMME 3 crime,
The privilege is waived if the wictim
brings a malpraclice action against ihe
viclim counselor or (he cener.

Omiy the victim (o1 puardian of a
tninot gr incapacitated  vichm) may
waive the privilege for victimcounselor
conldennial contmunications.  See
Jordan v_Swne, 607 So. 2d 313 (Ala,
Cnm. App. 1992)

Ay

Privilece reiaring fo doms: mic
wolence and serad aoyel
ooeRsring

ALasEa STAT. § 12.45.049 {[95d)

Privilege relating (o domestic
violence and sexual assault
counseling

ALrsKs Srat. §9.25.4000 {190}

Confidential Communicaions
ALasks STaT. § 25.35.100-.35.150
{1994)

The Alaska statule provides a semi-
absalule privilegs Mt victim or the
victim's cuandial guardian oc
guardian ad litsm dogs not consent o
disclpsure. )

Aragea STaT. § 915 400amd Araska
STAT. § 12,45 049 stale Lhat
confidential communications berwesn
1 victin of domestie vidlenee at’
sexual assault armd & viceim counselar
are pnvileped as under A5 25,35 100
--25 35150,

A vichim ot 4 counselor may not
be compalled without appropriate
congent io pive reslimony or w
produce records conceming”
confidential communicatsns for
any pUrpose it any coiminal, civil,
legislaiive, or administrative '
prmcceding.

A counselor is an employes or
superyled volunteer of 4 victim
counseling cetiler who has had 40 hours
of training "and whose dutes includs
¥ictim counseling.

& covered comomunication is
information exchanged benaesn the
victim and the counseloc dhar s
disclosed during counseling resulting
from a sexval assaplt ot domestie
violence.

The privilege does not apply 10 rapocs
of surpecied child abuse or neglect;
evldence thal a victim is aboul o
commit a crime; a proceeding tha
ocours after a victim's death; a
communication Televant (o an issus af
braach by the victim or counsslor of a
dury anising oot of the countelar
relatignship; an cxcited utterance; a
child-in-need-of-ai] proveeding: a
communication made during the
viclim-counselor relations relating o
the commission of 2 crime; ot ina
criminal proceeding whers the physical,
tnental ar emational condition of
wictim 5 reised 0 the vichim's defanss,

The victin is the holder,
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Sommary

Privilege Ry

%@AN‘mE

Counselor f
COem v N Cations

Limimtions ! Warver

Advocaie grd Victim,: priviteped
Informemion; mcgmian

Aprerwis REY. STAT. § 13-H30
(LFM}

The Arizonz statme provides a
qualified privilege. If an it camera
review reveals exculpatory material,
the informarion must be disclosed o
the defendant.

A ctime wiclim advocate shafl fot
isclose a5 a wilness any.
commmunicalion hetween himsell
and the victim witoul the victim's
wriften consent,

The defendant may make a motlon
for disclosure of the privileged
information and if the court finds
that there is reasprable cawse 0
bebieve the matetal is excolpatery,
the ceurt will hold a heanng in
camem, IF the matenal is found 1o
he exculpatary, it shall be disclosed
1o the defendant. If, with the -
viclim's consehn, (he advocate
dizcloses, 1 Lhe progeculor or law
enforesment agency. any privileged
compnunication, the proseculion
shall disctpse (he matarial 1o the
defemdam’s attamey. IF a cnme
advocate iz employed or authorized
by a prosecator's omice, the
advecate may disclose information
to the prrosecutor with the oral
cgnsent of the vicrim,

A crime victim advocate is 2 person
wha is empleyed or awthatized by a
pubtic ar private entity that receives -
public fupding primarily 1o proyide
counsehing ot other assistance to 2
Chmes ¥ictim.

A communication jocludes reonds;
nowes, docunnts, cOTTespondence,
repons, menaranda, excepl
compensation or cestitution
informzlipn, that contain opinions,
thearies or glher mfomanon made
while advising, counseling or assisting
the victim or that gte based ot the
communications beoween the victim amd
the wmivocare,

Lthe enme victim Advoeate knows il
the victim will give or has given
perjured festimamy orf fhe
communication conlming exenipaony
material,

A communication is net privileged if I’

The crime victim advocate may
dizschise compensation ar resnnfion
information.

The satute does not specify who holds
the privilege.

Arkancas




St Sumimary Privilege Counsclor Limiaions / Waiver
Comounicatichy . :
cCalifarnia The Califormia stute provides 2 The court may compel disclosure §f | A serul mbedi viclim coumelot Bou oot enpiresl | Whent ruling on & morien for

Aricke 8.5, Scxnal Arpaull Vierim-
Coonxplar Privibeps

Ca.. Py, Cons E§ 105 - 10352
(1395

qualified privilege. The toun s
conduct 2 balancing 3 and il the
need for melevanr evidence outweiphs
the «ffack ap the vielim amd the
teament telafionship from
disclosure, the information must be
disclosed pursuant 1o conditions
omdered by the coud,

the informeation constinres

relevant evidence and if the coun
determines that the prphative value
ainweighs the effect on the victim,
the wreatment relationstip, amd the
treamenl  services,

The court may also compel
disclosure in proceedings relaced
10 child abuse,

In ntape orlpTe S&MEE ‘il fexdery Mivice of ki
Ayl attauln Ve wnd wh bBan restlad §
errisfacale for gewtgleking druining 40d who ic 0

P prtlhotagiil, ey b maanee’) depee o has som
vear of couracling esperience ot leasi iz meni'hs of
whigh 3 in rage erinls courdsling oF hat 40 houts oF
wriniag gad 4 superviied by b person whe gelifes
11 4 ovunselor o6 {B] w pereon who is empioged by
ary specified ofpitikInoh, whethir COmsemated of
ferl, wh (oulEl] w0 YHiAS sl asmll vhemi
el who is w pprieibipitl who ha 8 R
dopiee o has ot year ef courscling experlence or
an lean simmgnths af which i i Fape eriis
cowrneling or has dhe bt aF drainleg Tor
commeling and [+ upehelted by b praton wha
qualificy 44 a counele,

A confideniml edmunkealon |5 [nformanles
Iranammilted  beuestn the vieEm and he fesul agsull
tenenehd inconfedence and Includes nll Informusion
fegrding the [4013 #9) SirSutaneeY M vang fhe
albegrd sevcal aswalr prd pya Includes pl
inforemifiun reprding the waltim's prier o
Yoot fcrual conduny amd opirdans regardisg
e wictim's coxual conduet o renakiion in e
RN,

disctnsure, the court mRy require the
vigtit, the counsefor or both to
dizclose the information in chambers,
The judge may determine that ke
informstion is privileged and must not
be discloted. IF the court determines
information shall be disclosed, the
court shall so order amd inlom the
defendami. The coutl shall order a
hearing, oun of the presance of e
jury, where the gounselor may be
questioned ahout the information. The
court ahall then rule on whar
information mmay be used by the
deferdant and the nanre of
permissible quasrions.

The wvictim is the kolder of the
privilege,

See Car. Evin. Cone § 912 (1995
[waiver of privilege}

Californa

Articie 8.7, Damrric Violence
Victim-Cozeniclor Privilege

Cal Evin. Cooe B§ 1077 - 1007.7
a99%)

The California starute provides a
gualified privilege. The coun must
coruuct a balancing test and if the
need for relovant evidence oubweighs
the effect on the victim and the
treatmient felationship from
dizclozure, fhe information must be
disclazed pursuane o conditions
ordersd by the court,

The procedures ot disclosure
rack those oudined above for the
Sexual Asrauft Yictim-Comnselar
Privilege CaL. Bvin. Copk § 1005,

A domeslic vieleoot pighseloe |1 either (2] person
wiw i empldpred by sy apanisalion, whedber
tomprradicd of Fof, Wi repdars adeice oo 2axivh
vitdims of domedia vadencs whi has received
specirlized drairang, 4nd wih wilher {1h kay g mmler's
deyror i CaRBAling: of fud one year of coameling
Lxptrita, o ¥ hxs a¢ lease £ bowars al draining
ard i supervistd By 48 idividual o quatifics b s
councelor o (3 134 plychotherapin of thy A perses
whi o emplreed By 30y evganrxiien, wheiher
compemiled of R whd doovneds and wpyisos violim
al dorestic viokoet, and who il 3
popchoiherzpist; RS b mxnicty degree; of hay one
year of coundeling EeperRae: of () kB
minimwm Ladnitg f coordeling And o duperrbied by
En ingivichul who goldes s coutdslos,

A confidemial communication it Infrmmice
iransemic=d  bedween dhe vicim end the counaclor @
oonfidence ansd iacludes all imformalion weganding
incadercy of doemeudic vaalence a8 wellas all
'tnl'uﬂ:ul_im houd ke children & the wiclim or
atutce and (e relnirahip of the wictim with the
o,

“The procadures for disclosure reack

those oullimed above for the Serve
Assault Werim-Coanselor Privifege CAL.
Evm. Cooe § 1035,




e

Pl .
Soe o Somtnary Privilege LCounselor § . Limizbons ¢ Waiver
: o . “Communi=tiong - S
Coloradn The Colomda statule provides an A private victim's sdvocate shall A private vichm's dvocate iv a persan The victim holds the privilegs.

W Moy Nov Texrify Witkoor
Conrenr

Con, Ry, Srar. § 13-90-10700)
(1993

A 1995 Bill Colo. 5.0, 153 was
introduced to amend the Slamge
and add references 1o sexual
asgault viclims and rape crisis
CEErs,

abzotute privilege.

P v. Digt. Court, i Cty. of

Denver, 719 P.2d 722 (Colo. {946}
dPelvBgs Belween paypcholeg st end patien
aratdlnhed by sroeee cperabed W protect senogd
msapd] wiclime from disehosure of poag-asamll
trepienery vepords) vapue spperhpn il wleiim may
Eave mace disdements |0 Werpist duricg past-
wisaull prychologicab dreatmem  Thal mighl possivly
thilier Frem wiclim®s anticlpaled Irial wexlimony did
nog prosade puiMlcient basds 1o jualify ignaring .
wigtlm's rigin oo by wse pmuiery privilige with
respecy o ereabtmesd records and wag Smsufll; e
w0 eunidipn viplnien of defendanc's righl 1o .
confnptrialics;  Fighl of ponfroecarion iz
absobire, 1=d ender sporogrisie cingumsoimess,
oour, may essen, dscrealen o fimiy oresa.
examl=aisan winhgul violuling right of

canfreneios)

not be exarnined as io any,
communication made o such
victim's pdvocate by 8 viclim of
domestic viglence in person of
through the media of writt=n
Tecords or fepors wihout he
conseni of the vigrim,

‘al 3 battersd women's ghelter or similzr
community based advocacy program, fot
victims of domestic violence whose
primary Punction iz t0 counssl wictims of
demestic or family vielenes and wha
has undergone qot less tran 15 hours of
teaining as an advocate and whao
supevises employees of the progmam,
administers the program or works under
the dirtenon of the supervisor of te
program.

Connectoys

FPrivileped comoocticrions  Berwee
Berrrred wortter 'y oy Srviod Actoulr
oountrior 2rad vicim

Com, GEN. STAT. § 52-145K
{1994)

The Conneciicut samie provides an
abzolute privilege WM victim ar the
victim's cusmdial geardian does not
congent o disclosure, The stafte
has been modifed by case law, In e
Robert H_, 509 A28 475 (Conn.
1980 {In cefain cimumstances,
siamtory privilege for
cotmunicatsns betweeh sexual
gssanlt victims and covnsclors must
yield > defendant™s constitutignal
right to confrontation’

A battered women's counseler ar 3
sexual assault counselor shall fot
disclopse any conlidential
COMMnications made o e
counselor at any. me by a victim
in any civit ar criminal case ar
proceeding or in any legtslanve or
admintstrative proceeding unjess
the victim making the confidential
communications waives the
privilege nor disclose the
informanion about the Dattersd
WOTEN'S CCNET OF rape crisis’
cefiter qr the identity of the
hanered - wamen's counselor ar
sexual assault counsslor in any civil
or crimingl procecding.

A counselor. is any person 2ngared in &
bavered women's cénter or mpe crisis
center Wwho has unuergone a menimuee
wf 30 haurs of imining, who is centifed
.28 4 counselor by the cenect, wha is
under the contml of a dirsct service
supervisor of a center and whose

. poimary purpose is the remdering of

advice, counsel and assistance o amd
the advocacy of the cause af hattered

o warman oF vicling of sexwal assault,

A commonication is infonmation
transntitted Bebween victim amd
counsslor in the course of relationskip
and by 2 means that doea not disclose
the nformation to & thid party and
inclodes all informacion received by amd
pdvice, repors, of working paper given
or made by such covnselor n dhe
course of the relationship with the
“wictim,

The privilege doss o apply in mauers
of proof conceming ¢hain of custody
of evidente or the physicel apprarance
of e wickim at the lime of injury, or
wher the seaual asgault counselor
kngows that the victm has given
perjured stimony and the defandam
or the st has mede an offer of proof
thay petjury may heve boen commined.

Failure of any pacy 00 tesify pursuant
tg the stamare should ngt pesult jn an
inference unfavorable 1o the state or
delenss,

The wiclim iz the holder of the
privilege,

Dedagrire
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Sratx Summary _ Privimpn Capnschs | . L . Limimbons [ Waiver
: Communications :
Florils The Floridn strtute provides an A victim has a privilege m refuse A sexual assautt counselar is any The victim, or ihe victim's

Serval Aprcol Coanpeiar/Wierim
Privilepe

FLa. Srat, Anei. | POUSTS (West
19

abonlute privilege if victim does not
give prior wrilen consent to
disclosure,

to discloss or prevent amy person
Tfeom discloging & confdetiial
communicalion to 3 sexual Assault
counsslor ar zmy recond made in
the ¢ourse of counseling. -

emiployes of a rape crisis center whnose
primary purpose s the rendering of
advice, counseling or assistance to
victims of sexual asmaulc or battery,

A confidential communication i any
communication made by the vicnm o 8
sexual asssult counsslor or any tecord
made in the course of advising,
counseling, or assisting the vietim, and
extends e advice given by the counsaler
i the course of thal relatinahip.

guardiatt of congervalor or persanal
represantative i vicnt s degeased,
hay waive e prvileae,

Floriia

Dovreric Volence Advooae/¥iciim
Privilepe

Fra. 5TAT. A, § 505006 (Wesd
1995) '

The Florida statufe pryvides an
phealute privilege if wictim doks not
give prior wnHen consent 19
disclosure,

& wictim has & privilege o refuse
to disclose or prevent Any person
from disclosing 2 canfidentizl
communicalion b a domesic |
viplence advocate or any record
made in the course of counscling,

A domestic violence advocare is any
employes ot volunicer who has thirty
fowrs of training i assisting ¥icdms of
domestic viplence and 35 an employee of
or volunteer for & program for viclims -
of domestic vinlence whose primary
purpose is the remdering of advice,
counseling, or assistance W victims of
domestic violance. Ta qualify under the
stamte, the domestic violepice advocane
must be repistered pnder sechion
415,605 at tha time the communicatdon
it made.

A commupicalion s confdentiat iF it
relaess 10 e ncMent af damesde
violence, an allezed ace of domestic
vinlence @r an atemphed act of
domestic violence and it not inended
o bt disclased o thind peczons other
than Lhese persoms present o further
the victim"s interest ia the consultation,
assessment of inlerview o those
persong b0 whom disclosuce is
reasonably pAecessaty o accomplish the
"purpese for which the domesie vialence
advocate % eoongulted,

The victim, of the victim's
guamdian ot consatvator or personal
representaive if vicnim 15 deceased, I
may waive the privilzge,

»

o



¥igim Cosnrelor Privilege
Hawodi Ruley of Evidence
Haw. Rev. Star. § 05,5 (1594}

The commentaty tg Rule 505.5

| states what "[TIhis rule sncoumges

and poontces the counseling of
emononally distrewsed vicrims of
viplent crimes by acconding
privileged smms o confidenttal
cornmumsations mads in the
course of the counseling process,

absoluie privilege.

1o digglose amd to prevent any.
mher pereon foom disclosing
copfidential communicalions made
to @ victim counselor for the
purpese af counseling ar teeatment
for the emotiunal of paycholagicat
effects of sexeal assault, domestic
vinlence, or child ahese or neglest,
amd 12 refuse 10 provide #vidence
that would identify he nate ar
information about a safe houss,
abyse shelter, or pther facility that
privvided tempotary emergency
shelter to the victim,

assault counselor or domestic vinlense
victims' coungelur, A seaval assaelr
counselar is an employes or volunteer
ar a sexnal assault grists center wha has
undergone 35 howrs of terining and is

Junder contral and supervision of 2

social workar, nurse, pevehianrist,
mychologist, and whaose primary
functien is the rendening of advice,
counseling or assistance 40 wictims of
sexual asgaule. A domestic violetice
wiglims” counselor s an employes or
volunteer 1oz domestic violenee wictims'
pogram  who has undergone 25 houts
af waining and is under the control and
supervision of a domestic viotence
vicgims" program.

A communication is ¢onfidennal if nar
intended te be discloged e third
persans ther than those fo whom
disclosure would he i furtherance of
the provision of counsaling of reatmem
setvices (o The vicnm or those

‘reasonably necessary for the

transmission of the communication.

(1} perjured testimony by the vectim,
(2} the physical appedrance and
condition of victim;

(3% breach of a doty by the victim
counselar of vietim counseling
Progeam;

(4} mamlatory coponing of abuse or
negiect;

(5) proceedings for hospitalization;
%) zn examingtion by coutl ander of
the victim’s phrysical, mental or
emolional conditien; .
M a-condition or an elemett of &
claim or the defense; or

(By proceedings ggainst the wictim
conselor.

The victim is the holder.

The victim counsslor is presumed 1w
have atchority  cfaim the privilepe on
behalf of the wictim. ’

e —————— = %ﬁr\gﬁ N
- State g Eurmivary " Privilepe R Counselor o ' Limitatens f Waiver |
Hawaii The Hawaii Rules provide a semi- A victim has p privilege mrefuse A vigim counsslor it either a sezual The privileps does not apply to: ?’

Klahey

Doweraic Viakece Coummlors and
Victims
ha., REY, STAT. ch. 6iF, para. 217
(199%)

The Tllinoic stanite provides an
ahsolure privilege i the victim doss
not give wiitten cotizent (o disclosure,

Mo domestic viokence advocite or
counsglor shail disclose any
confidemial communication or be
examined a% a witness In aly civil
or chimtnal casc of proceeding o
in any legislative or administeative
procecding withaet (he written
comzent gf the domestic violence
victim excepl (1) i accordance
with the provisions of the Ahused
and Weglected! Child Reporting
Act or [2) in cases where Tailure o
disclose is likely 1v refult in an
imminent sk of sencus bodily
hartm oc death of the victim or
another person.

Damestic violence advocald or
counselor means any person {21 who
has undergnne @ minimum of 40 hours
of trining in domestic violence
wdvosady, SOEs1s interveniion, amd

related areas, amd (b) who provides
serviges (o victims thoough a domesic
viplence program either oo at employsd
or voluntear basis.

A confidential communication means
any Commutication between an dlleged
victim af damestic viplénce and a
domestic violence advocate of counselor
in the cowrss of providing infarmarton,
counsaling, of advacacy, The term
includes all records kept by Lhe
advgoale or caunselor or by the
domestiz viplenge prograrm 0 the
dourse of providing setvices o an
alleged victim conceming the allcped
viction and the services provided.




Samr Snmrmary Privilege Counsslor f Limitations f Wairer
: ' Commmunications :
Mincds The linniz statute provides an Mo mpe crisis counselor shall A counsclor 35 a psychologist, social A mpe crisis counselor may discloss

Comfiferaiality of Sajemmiy Made
te Repe Crintt Peryonnel
T35 [LCE § 5AA-802.0 (1995)

The intention of the santte s "o
pratect viclims of cape From
public disclosure of statements
they make in conlidence ta
counselars of arganizations
esablished 10 help them. Because
of the fear and =tigma that olten
resuls from (hose crimes, many
viclims hesitare o seek Relp aven
where it is available at no cost o
therm., As a3 result they not only
fail to receive meeded medical care
amd emergency counteling, bul
may lack the psychalogieal suppor
pecessaty to repont cthe crime and
aul police in preventing fiture
chmeas. "

In 1984, he Tinais legislatmre
amended the stapate (o make the
privilege absolute,

abgalute privilege if the victim dees

ner pive writen ¢ansent 1o disclosure.

People v Fopgv 531 N.E.2d Ba (I
1988Y, cert. denmied, 434 1.8 1047
{1988) (Absoltte privilege for mpe
crisis counselars was comstitulional:
frial couwrt’s refusal to condust in
camera ihpection of ¥ictim's
counseling files did noc violate
deferdant’s right of confrontation
under Sixth Amemdment or right o
due process uhder Fourteenih
Armemiment; sttong public policy
supporting privilage and expressed in

statate a5 well ag defemdant's failuce -

o pravide any showing that Ffiles
contained exculpatory and
imperchment information influaneed
court and resulted in court's refusal
o permit defendant's eqnstinetipnal
rights o overrme prvilege).

disglose aoy confidential
comumurication gr be examined as
a witn®ss in any civil or criminal
pracesding a5 w0 any canfdential
communication without the written
consent of the victim ora -
represeniatve of the yictim.

warker, employee or volunlcer in any
GrRARIZAthn ot associalion defined ag a
rape cHigis argantzation who has
underpons 40 hours of waintng and i
Supervized, '

A confidentig] communication s any
communication between 2 victim amd a
rape crisis counseioe 1h the course of
providing nformation, counseling, and
advocacy. The term includes all reconds
kept by the counseler ar the
arganizativn in the course of providing
services o an atteged victim conceming
the alleped victim amd the services
provided,

confidential commienrcation without

consent if Dilure 1o disclose is likely o

result imoa clear’or imminent fisk of
serious physicel injury or death’ o the
wiclim ur 2nother person.

Any mpe crisis counselor or
organization pariicipaling in good Faith
it the dizsclosure of records or
communications shall be itmene rom
civil ard criminal liabiliny,

Any rape crisis counselor who
knowingly discloses any conlidential
commnnication in violaion of the Ac
commits 3 Class C miglemeanar,

The victim is the holder.

[ncliana

Frivilry od Cormmuzieationr; Wotim
Conmeelors
Ivo. Cooe Aww. § 35-J7-6-1 1o 11

(Burns 1954}

The Indiana Code provides a semi-
absolute privilege if the victim o
ctedian ar geardian does not
eoncent 19 diselasure.

A victim of & viclim counselor may
not b compelted to give testimony
or 1o praduce records CONCEMRIRG
corfidentil COMMEncAlions o any
judicial, legisliive or ’
adiministrative proceeding.

The staube includes relatives ol
the wiciim.

A victim cownsetor of a viCLim may
not be compelled o provide
testimony in any judicial,
[epistative. or pdministrzlive |
proceecding that would identify the
name or informaien shout any
facility that previded temporary
cmerpency shelrer to the victing of
the affense unless the (aeility is a
party o the proceading.

-

A victim counselor 5 any employes or
supervised volunteer of 2 victim
counseling center who provides
trealmeni to 4 victim for an samotonal
or psychologist condition resulting from
g zex crime and does mot include
tmployees of law eaforcement agencies.

A commwnication i3 any inlormation
exchanged in privale berween a vigtim
atd a vichm counselnr amd disclosed in
the courst of the conncelac’s irEatment
of the victim for any emotonal,
psychalogical cordition resulfing from a4
sex crime, hattery against a child,

-dizablea] person or an endangered adult,

of spouse, neglact of a dependent or
incest amd doss not include aw

“enforcement gificers or their emplayees

O AEEnls,

If the vienm partizily discloses (he
coments of 2 confrential
communication in the conrse of
tesiifying, ejither party may request the
counl 10 mile thar justice tegoices
waiver of the privilege to the exient the
privilege applies 1o that pomion of the
COTNMITICALICN,

The privilege does relieve 2 vicdim
counselor of the dury 10 repott
suspecicd child abuse, neglect, banery
or sxploilation.

A counselor may not waive the
proleciion aMordel the victim excepr
to respond w a malpractice suif
brought by Lthe wictim,

The viztim is the holder of the
privilege.
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Snmmaty " Privilege Counsehar f ] Limitetions 7 Wakver
Comnmunicationy - . '
Towa The fowa eode provides a qualificd A vietim counselor shall tot be - A viclim counselor is any persan who is | The privilege under this section does u

Wi cownelor privilege
Iowa Cope § 2MA.1{1995)

privilege,

examined Or required o pive
evidence in any civil or criminal
procecding 25 (0 any confidential
communication made hy & victism,

Upon a motion, & coun may
campel disclogira -if (1) the
infarmation i relevant and
material evidence, [2) tha
provative value of the informarion
cltwaighs e harmful effzce on
the victim, the counseling .
refafipnship, amd the services, (3)
the ipformation canmal be
obained by reatonable means
from any athar sotrce. The cqert
mey require the counselor or the
vigtim, or beth, to disclose he
information in chambers, The-
coutt may derermine that the
information is privileged and @t
shall 1ot be disclezed. I the court
determines that certain ’

" information may be snbpect o

drsclosure, 3 hearing will be hetd
oul of the presence of the jury
where [he counselor may be
exatrimed, The caurr shall
determine. which infarmanion, if
any, may be disclosed amd may
cnjer an order describing what
may be discloscd and prescribing

the pemuissible line of quesu’nnlng.'

The movirg pary may then offer
evidence pursuant o the court
arder,

enphaged in A chimle Yictim center and is
supervined amd whose pomary purpose
i5 the rendering of advice counseling
and assistarice to wictimez of crime and -
who has had 200 haurs of victim
assislanes raining.

A confidential communication is any
information shared between 3 crime
viztim apd a victim counselar within (he
counseling relationship and includes all
information advice, reports ar warking
papers given o or prepared by the.
counseior in the course of the
tFEatment.

ol apply in: {1} maners of proof
conceming the chain of custody of
evidance: (27 m mmatiers of proof
concemning the physieal appearance of
the wiciim an the time of the injury or
the counsalor's first contct with the
wictim after the jpjuty; or (3) where the
counsebyr has teasoh do Belisve that
the wictim has given perjured estimony
and the defendant or the state has
made an offer of proof tat perjory
may have Been commimed.




Counselor / e Limitafions / Waiver '

Eate Sommary Privilege
T Communications . -
Kenmeky The Eenmcky rule provides a Rule 506(h) states thal "Aclient A coupselor-inclades a school There iz nao privilege for any relevany
Qualified privilege, has a privilege to refuse to disclose counselor, & drug abuze counselor, an comounieation: (11 IF the client is
Coumxelon -clierr privilege end [0 prevent any other persgn aleghpl abuse counzelor or a sexual asseHing his physical, mental, or
KRE 306 (1994} (Kenmuchy repealed Fentucky frar disclosing confidential assanft counselor. A sexual assaule ermotional condition a5 an element of 2
Revised Statute § 4212151, Privileged | communications made for the counselar is a person who is engaged by | claim or defense; of. aflar tha oliemt's
Cammumicalion behwden sexut astunlt | pumose of counseling the elient, A tape crisis cenler, has undergone 4§ death, i any proceading in which any
counsetor and vicrim, which provided | berween kimself, his counsglor, and | hours of teining amd i% under the pery relies upon the condition as an
far an absolute privilege i the vicom persons preseol at the dicection of conirn] of 3 direct services supervizor of | clement of 2 claim of defense.
had not piven prier wrillen consent the counselor, including members 4 rapk crisis ceriter whose primary {20 IMthe judge Fnds: A) that the
Io disclosure, The privilege did not of the client’s famaly.” purmese is the rendering of advice, subsianee of the communication s
apply (1) in matters of proof counseling Or assistance o victims of relevant to an essential issug in the
concerming chain of cuttody of sexual asgaule case;, (B thar there are no availabls H
evilence; (13 in matters of proaf allernate means o ohisin the
conceming the physical appearance substantisl equivalemt of the
of the wicusm as the time of the communication; amd (C) tha the neesd
imury; (3] where the counseler had for the information outweeighs the
knowledge (hat the '-"iclii_'n hrd givan interest protected by the privilege. I
notice [0 the court thal perjury may
hzve heen commnitted; of (4) o any The court may receive evidence in
information revedled by a vicnm camera [0 make s (indings,
which related 1o the ddentiny of (he :
vicim's AssAilant.y The vicum or victim consslor [or that
person's employer) may ¢laim the
privilege in the absence of the clien
but only gn hehall of the elisnl,
Louisiarz The Lowisiana stanme provides a Wo person shall be required o A privileged communication means g The proscculing attomey, any pamy in

Family Violmce Sheliers: Privileged
Covmaninatons  and Recordy

La. REY. STAT. Axm. § 4 27241
[West L1

qualified privilege.

disclose by way of wstimony or
otherwise in connection with any
civil or criminal case or procesding -
or by way of any discovery
presedurs, a3 communicalion  made

o 3 reprasentative or employes of

a commuonity skelter by a victim
far potentia] victim) of any acy of
farmily or mariml vivlence or by his
ot het childeen of communication
by the emploves or Tepreseniaiive
b a viceim in (he course af
remdering aulhorized $ecvices, noc
shiall any person be required (o
praduce, under tubpoesa, any
records, decomentary &vidence,
opinions or decisions relaling o
seech A privileged communicanion.

coMtiLhicalicn tade @ oa
reprasentative of employes of a
communicy shelier by a vicnm. b also
means & communication not atherwise
priviléged made by & representative ar
entployee of 4 communicy thelier o a
vigtim in the ¢ourse of rendening
aymhorized services,

a civil proceeding ot person arrested or
charged with & eriminal offense may
petition the coun for an in camera
inspection of the records of the
privileged communicalion conceming
sich persen, alleging faces showing
such records wouid provide favorable
admissinle evidence, and, i criminal
proceedings, are relevant o e issue
of puilt or punishment.  If ke courn
derermings thay the person is entitled
to il ot part of such records, it may
order production and disclosure as it
decms appropriate, ’

M



- R Summary Privilcge ll\-w” _ Counselor /- ) . Limimrcns / Walver
. Communicaions :
Mainc The Maine statute provides a A sexeal assaolt counselor may not | A seaual assault counselar it a person When "acour in the exercise of sound

Privileged Commundeatins 1o
Seredd Arpmdy Coansetars
Me By ST, on. 16,5 53-A
(Wet 1901}

qualifiad privileps,

be compelled o estfy excep with
Tegam] (o repodTing or cooperating
in an investigatioh of giving
evidence pursuant 19 the child
mrrotection Jaws of with the consent
of Ihe victim, '

wha has undetgane a program of
training Mo a @pe ctsle centar which
shall include, but nol be Bmited t© law,
medicine, societa] athiudes, chsis
intervention, crunssling techniques and
refertal services, and is either a skafl
member, paid Or unpaid, or under the
supervision of 2 stall member of 2 rape
LTifts GERREE.

discretion deems the disclasure
necassary to the proper admisisiration
of jusiice,” none ol the commiLeications
miay he privileged and discloture may
be raquaired.

The weenim is the holder,

\l

Maryland

Maccactuseits

Betwervn Srrwed drgacll Wioiime
Cartain Cumyelors

Mlass, AW, Laws ct 213, § MU
fLaw Co-op_L505)

On February 23, 1995, a bill
relating o the protection of the
confidennialiry of vietims of rape
was introduced o the
Massachusetts Legisiature and to
the loint Cotrmites o the
Judiciary,

The Massachusants stature pravides
an absolute privilege iF the vicrim
does Hol giva her prior wiites
consEnl.

However, the Bishop decision
provides for a balancing test o
deretrmng whether the defendant
shall have access fo the confideniiad
information. Commonwealth v
Bishop, 617 N.E.2d 990 {k{ass, 1993)
feourt articulaled standard fior
disclosure of victim's privileged
recerds to provide defendant with
fair irial)

Commonwealth v. Two Juveniles, 491
M.E.2d 234 (Mass, 1986} {Under

EEMAIN sitcumstances, abiobule
seemlery privilege mwst yield w
constitutional rights af defendam
guarantesd by Sizth Amendment;
before in camere inspectipn s
Justified, defendant must shenr a
legitimate peed for access 10
communicanions and that prolecied
information is lksly to he wseful)

A sexuval assauh counselor shatl
not disclose 1 confidential
commurication, witheut the prigr
weithen consent of the victin:
"provided, however, that nothing in
lhiz chapier shall b consimed o
limie the defendant™s right of cross-
examination of such counsellor
[%ie] in a mivik gr criminal
procenditig if such counsellor [sicf
testifies with sech written conzznd,”

A counsalar is a pecson employed in 3
rape chisis Setter wha has undergone 35
hours of trmining and wha i5 under the
direct control znd supervision of a
licanged sorial worker, nirse,
psychiatnist, psyehologist, or
psvchotherapist and whose primacy
purpose is the remlering of sdvice,
counsaling, of assigtance to vietims of
sexual assault.

A confidential communication iz
mformation transmitied 0 confidence
by and berween a victit of sexval
agsaylt and a sexwal assaull counselor
by a means which does not disclose Lthe
information and inciedes all informauon
recenved by the saxual assault counselor
which arises out of and in the course of
such cownseling amd assisting, including,
bui not limited o teports, cesonds,
witking papers pr memoranda,

To help mal judges determine the
circumsiances in which 2 defendant

charged with mpe or sexusal abuse mus

have accest (o & victim's privileged
recards, the Supreme ‘Tudicial. Court in
Commonwealth v, Bizhop, established
the following five stage process; ([
determing whethar the mecords are
privileged; {2} derermitie whether the
records are relevant (o oan issue in the
case; (31 allow the defense counsel and
Prosecuror access i the relevan:
poctions of the privileged records to
determins i diselpsure §% required o

provide the defendzet a faie oal; (47 iF

dizclasure is necessary far a fair irdal,
daizclase the relevant meonds on
appropnate 1&rms and comditions; and
{5) deterrnine the admissibility of the
reconds thar counssl may wish oo
introduce in @ voir dice examination,

The victim is the holder,
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Limitattons § Waiver

Mlastac T st

Barwrrn Dowecls Violewcr Wdims
and Domeeshic Yooy ¥ictime!
Coempu fory

Wlags, Awn. Laws ch. 133, § 5N,
C1995)

The Massachusers statute provides
an shsalute privilege if the victim
does not give her prior wrinen
CONSERL.

A domesic viglence victin's
counseior shall not disclose a
confdential communication
wlthout the prior wrinen consent
of the viciim: such confidential
communicatiocn shall not be subpect
to discovery in any civil, legishative,
or administraive procesiling
withour the prior wrilen consent
of the vicim to whin: such
conlidential communication
relates.

Domestic violence victims' counseior is

a person who is emploved or volunteers

in a domestic viplence victims' program,
who has undergone & minimum of 15
Itours of training amd who repoos to
and % wnder the direct caniral and
supeFeision of a direct service
supervisor of & domestic violence
wictims® progeam, amd whose primary
purpose is the rendenng of advice,
gounseling, or agsisance o victims of
abose,

Confidential communication is
information transmitied. in confidence
bry and betwesn a viclim amd & domestic
violenee victims' counselor by a micans
which does notr disclose the informalion
o a person odher fhan a person prasent
for the benefit of the victim, or w those
o whom disclosure of sech information
ts reaconably necessary 1o Lhe
coupeeling and assisting of such vicoim.
The (em includes all information
received by ihe domestic violence
viclims' counselor which atises ool of
and in the course of such counseling
and assisting including but not Fimiled
b repons, reconds, working papers ot
memeranda. -

In ctitninal actions such comfidennal
commbnication shebt ke sibject ©
discovery and shall be admissible as
evidence but only o the extanl of
information contzimed thereitt which is
exculpatory in relatinn o the
defengdant; “provided, however, thai the
et shall Mirst examipe such -
confidamial cnmmunications and shatl
determine whether or not such
exculpatory informatign is thecein
comtained before allowing such
discovery Or the introduction of such
evidence,”

)




o e Summary Privilege Mt Counsclor /- .0 Limfrations 7 Waiver -
C Communicagons . - SR
Michigan The Michigan $tapate provides 1 A confidential eommunication, of & counselor is 3 persan who is The privilege does non apply 1o

Cofidmried Cammuinicorions
Brtween Viaim and Family
Violener or Sexpal Atraul!
Crtenrelor; Admitsibiliey of
Evidence; Confert of Viciim

Miow, Comy, Laws § 600 21572
{1999)

MicH. STaT. Atn, § 274, 2157
{Callaghan 195}

{Revisad Judicatire Act)

semi-ahsaluce privilege il e victim
does pot give prior writtén consent ta
dize loture.

People v. Stanaway, 521 N.W.2d 557
(hefich. 1994, cen, denied, Michigan
v Camen, 115 5.C0 023 {1935
(Where defendant can establish
masonable probabilite that pavileged
recomds of prychologisl, sexual assault
counsalor, soctal workar, o juvanile
diversion officer are [ikely o conrmin
malerial informetion necessary o
defensg, in camera review of regords
must be canducled o ascertzin
whethar they conain evidence that is
reasonably necessary and theeefore
essential g defense; defemdant must
make showing of good Faidh beliel,
grounded on some demonstrable

fact)

Saan v, Togmbs, Mo, §;W-Cv-43]
W.D Mich. 5. Div, 1992} {Faderal

magistrate concluded thar competiing
public interest in proper teeatmeanm
and recovary of sexyal asszult victim
avercomes defense’s comprlsony
process claphs compriting vague
allegadons supported by speculation
that records might con@Ein
indoristent SAlEMments)

any feport, working paper, or
statemettt com@ined inog report or
waorking paper, given or made in
colneclion with 3 consultation
between 2 victim and & szxual
assault or domestic violence
spunselar, shall et be sdmissible
23 evidence in gy civil o7 criminal
proceading withous the prinr
writien consent of the victim,

employed or who volunteers at a sexyal
assanlt or domestic violende crisis
centar and whe 3 that capacity
provides advice. counseling or cthet
rssislance to victims of sexual assaull or
domesine vinfeoce and their families.

A confidentizt communication means
infarmation iransmitted berwesn a
victim and 3 sexual aszault or domestic
wiplence eogunselon, or berween a victim
or texual assanll or domestc violance
counselor and inclades any repon,
working paper or statermant COnEained
thereit given of mads in connsction
with a consulaiion beoween & victim
ard sexonl atsavlt or domestic vislence

. counselor,

abligations pelating 1o child welfare
arising under section 1 of tha Chifd
Protection  Act MicH. Cosmpe. Laws §
722 631

The yiclim is the holder.

ll Minncsota

Temimomy of Fimesses
Mk, STAT. § SU5.02(K) {199)

The Minnesala statute provides a
semi-zbsolue privilegs.

Sexoal assault counselors niay not
b compelled o sy without e
consant of the victim,

A counselor is a person who has
unde g one ot least 40 hours of onsis
coutteling Iraining and works under the
direcrion of a supervisor in a cHsis
center whose primary pormoss is m
mender zdvice.

A comUmUMication 1S any opimon ar
information recdived from or abour the
vietim.

A counselor may be compelled b
disclose information in investigations
nr proceedings related 1o neglect or
terminztion of parental rights if the
court determines good canse exisis [n
determining whether o compel
disclosure. the court shall weigh rhe
public imersst and oeed for disclosure
against the elfect oo the vichim, the
treatment telationship, and the
weatment services il disclpsure ocours,

This provision does not relieve a
eaunselar of the duty to report the
malireapment of minecs and adulls,

The vieim holds the privilege.




Limlatons [ Waiver

Misissippi

Missouri

fn January 1995, a bill providing
that amy persof gcting as &
crmselor or advocate al a rzpe

{ crisis genter or 4 Jomestic
viulence progrem ahall be
incompetent o testfy concerning
a commupication made o that
person while endenng advice,
advocacy, assislance or comfort to
wictims of sexyal assanlt or
domestic violence was intraduced
in the Houge and was withdrawn

February,

|| from funther consideration in

Montam

Srare v Reynolds, 72 F2d 1111
(Mant. 1990) (Defendant was not
denied right w confront winesses ar
due process rights becauss of trial
count's refirsal ro prant defendams
motinn to obtain all of plainaifs
medical amd peychiatric records).

Nebragha

Meb. Rev. Star. 27-504
(professionzl counselor - clicnt
privilepe)

Mevmin

R



Summary
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Limimdons [ Waiver

Mew 1lampshire

Comficfeniinl Commamicationy
Berwren Firkimr aood Cotneiors
MLH, Biv, StTaT. Are § 1T3-C2I -
oL {140d)

The MNew Hampshite statute provides
a qualified povilege.

A vigtim has the rivilege o refuse
fa discloke and 10 prevedr dny
other pemon from disslosing a
confidential communication made
hy the wicom (o & s=xual asszult
epensclar or a domestjic violedce
counselar,

A dimesiic viglence or sexual assanlt

COUNEEIOr @5 3Ny persat who is
amployal or appoitited of whe
volutiteers 0 1 domesine violetes cetier
oF rape £hsis center who renders
#Uppotl, coutiscling or Assistance to
vicoims and who has competed 30 hours
of waining in 2 bora fde program.

A canfidential commmunication means
infotmation trarsetlitted beitwéen a
wictim of an alleged sesual assanle or
alleged domestic abuse, and a sexgal
assault or domestic viplefice counseler
it the ¢ourse of that relationship amd in
confidence and includes a1l information
received by the counselor in the course
of the ralatonship.

tn order to seck access o peivileged
nfoemation, i diseovery of at triaf, 2
defendant must: (£} file a wrinen
preirial motion with affidavil as to
why discovery is requested and showing
that there s a substantial likelibood
that favoprable and admissible
iformanion would be cbained amd ¢2)
establich by a preponderance of the
evidence that: {23 the probative value
of the infotmation puiweighs its
prejudicial effect wn the vierim's
reCOvery, privecy, of relatinnship with
the coenselar or the cenier; (hy the
informadon sought 5 unavaiiable from
anty other source, and (¢} there is a
substantial probability that the failure
o diselose that information will
interfere with the defendant’s right 10
confronl the witnesses apainst im and
his right W 2 fair trial. In ordering
disclosore, the (rial coun shall make
written fimdings which may be appealad
inteclocntorily to the N_H. Supreme
Court.

The wictim is ihe holder.
The privilege does not affect
counselar’s duty fo report ¢hild abuse,
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Sunrtmry
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Linatons / Waivet

Mew Jerey

Victimr Cowarlor’s Privifege

M, REY, STAT. § 1A:BA-T2. 13 ~
TLIG (199N

In adepling the stamle codifying 4
vievm-counselor privilege, the
Mew Jersay Legisfamare declated
thar jnter alia "[Clounseling of . .,
victims s most successful when
the viciims ate assured (heir
thoughets and feelings will remain
confidential and will not be
disglosed withoul their permission,
... [Clonfidentizity should he
accorded all viciims of violence
whi mquire counseling whather ar
not they are able to aflond the
services of private psychiairists ar
paychologists, Therefore. it 1% the
public policy of this Siae o
extend = (estimonial privitege
encompassing the contents af
cotnunications with a viclim
counselor and o render frmERe
feom discovery of [egal protess
the reconds of these
communicaions mainained by te
counsslor,”

See plsg Mew Jersey Rules of
Evidence 517 {1994 ¥ictim
Coonselor Privilege

The stamiie pravides a2 semi-absolote
privilege il the victim does not give
prior wrinen consent o disclosure,

Etate v, .05, 619 A2 202 (N1,
1993 (Victim-counsalor privilege

is stificiently hroad o encomfess
copfulential communizations of bl
direct and secondary victims of
viplence: there was no basis to
require in camerm inspestign of
conlidential files absent some
compelling reason)

A victim counselor has the .
privilzge nol ¢ be examined as &
wilness in any civil or eriminab
procesding with regard io any
copfidential communicanan. . Mo
May & vIGhm counseter or a victhim
be compelled tor provide testimony
in any <ivil or eriminal procecding
that would identify ihe name or
informatkan abont A domestic
viplence shelter or oher facility
unless the Faciliny is & patty 63 the
procasding. o

A counsetor is a person engaged inoa
victim counseling ceniter who has
undergons 40 hours of training znd js
ypder the contoa] of 4 direct services
's-uperv'rsur and whes has a frimany
function of rendering, advics, counseling
or assisling victims of acis of violance,

A confidéntial communication means
any information exchanged between 2
wictim and a viclim counselor in privale
anid includes any adviee, peport or
working paper made ar given in the
course of the consylRLon.

The statle provedes that “nothing | ..
shali be deemed 10 prevent the
disclosure (o 2 defendant in 2 crissiral
action of stalements or information
given by B victim o 2 cqunry vietim
withess coomdinaer where the
disetosure of the satements or
information is requited by the
constitstion of [Maw lersey] or of the
United States,”.

Tha wvicum is the holder,




Mictim Counrefor Confidendliey
Aer

NM. Srar. Avn. § 1125 1 o &
Mictie 1995}

semi-ahsolute privilege if the vichim,

custodial guardian, of guardian ad

It does mar consent o disclosure.

If the victim pamally dizeloses the
contents of & confidestial
communicatipn in the course af her
testintony, then silber pary o the
action may request the court to rele
thal pustice requires the privilege o
e waived 1o the exwent it applies o
hat pornign of the communication.

withaut the consenl of the viclim,
Wr 3 Timue OF incapaciated  victim
withoul the eongent of a cufudl
guardian or a puardian ed fitem
appoitied wpon application of
either party, shall oot be
compelled o provide tesimony or
(o poduce recomds. conceming
cotifidential communitations for
any purpose it Any chimidal acton
or wther judicial, legisiative or
administearive proceding.

A vickim counselor ar 8 victim
thall not be compelled 1o provide
westimony i any civil ar eriminal
proceeding that would idenify the
name of information aboat & safe
hottse, abuse ghelier or other
faciliry that provided tempoprary
stneTRanGy shelter b0 e wictim
waless the Facility is a pany © the
proceeding. ,

supervisad volumesr of a victim
counscling center or other organization
hat provides counseling 1o victims that
is not afMitieled with a law enforcamem
agengy and wheo has successfully
completed 83 hours of formsal vietim
counseling traming or has had a
minimum of one year of expenence and
whose dulies include victim counseling.

A confidential communicalipn means
any nformaiion exchangod betwesn a
¥iclim and a victm counsclor which s

-dhsclosad in the course of the

eounselor's wweatment of the viciim for
any emvpional or psycholegical
condition rezulting from an assaul or
family violence, '

ﬂb{g‘
r——
Sorz e Suromary Ptivilege Coomselor. : Limdabons [ Waiver o :
- Commenkqmans . - N
Hew Mexico The Mew Mexico staute provides a A victm, # viclion counsslor . A counselar s any employee or The slamie doss telieye a vichim

counselor of & dury to repont suspected
child abuse or neglact, 1o reporl any
evidénce thal the wigtim is abowt to
commit a crime or o limit apy
testimaonial privileges available o any
[eerSOTL ursuant Io olher provisions of
law.

The N.M_supreme coun may adopd
rules of pracedure and evidence [p
govern and implement the provisions
of the Yicvm Counsslor
Confidentialiny Act [M.M, STAT. ArN §
31-25-1 to &), 1978].

IF & viclim brings a malpractice action
Against a counstlor of the counssling
organization, the wvictint counselor may
disclese confidential communications,

The victim is the holder.




Sour Summary Privikge Counsclor £ Limiations [ Waiver
Communications © U
New York The Mew York stante provides a A rape crisis gounselor may not be | A rape crisis counseler is any person A rape crisis counselor may discloss
Qualified privilepe, requirad to disclose a whr has heen contified by an epproved - | such olherwise configdentizl
Fape Cricr Coumrelin communication made by clisnr ot faps Crisis PIOgVAM: 45 MRving satisfied comrnunication to the cxtent

N.Y.Crv. Prac. L. & & 4510
ool 1954}

Lee akp BLY. Crim. Proc, o0.76 (|99 Ruled
G Evidenes, rape ric apunselor evidemee in
rerain et (Pwhens dpelsur: o b
oMt which wonld hyve beem
privileped purruam 1o peciion 310 of e civil
praceice bwand rules i wegha o the
EHAN tha th proviiegs hay boee waived ar
e discloqure 5 reqalred parsuesd g ihe
canstyieen af |Mew York] or the Dniled
Swwes, e pamy seeding dischoture must File a
wikien fedlon durgeried by an affidavic
teriribinlng aperhie faciual wlbsgsisem
provading pramnehs chuy depchogure [ required.
Upon b filing of sweh mexipn wnd adfidavit,
e coutt shall condwel an n Bameed birabew of
the tammesricilion twttide i phocex of
e ey asd of oeunael for il pambes in onder
e derermine wharber disgbasure qf amy
porriah of IPa fommshicalon Hoeaquired.

Peopd; v Bricipls, 53 307 504 W00 (1Y) (Mot
of ape erlyie wlumeer concerming dlaiemens
i oo har by viehm cegerding iecidend, ez nof
condlferial commuaikations  proecied from
dittiotace o defendant™ vl by woculd worker
privitzge becaude alihcdgh cetttt has Smplopett
wiys s wertifled dinl workern, rape craiz
solunitet wazs Aeithar warking I eonjuriiion  wah
ceifed ocial worker tor wike she cerdified -social
worker herself 1o ax 10 BMimg het bole? under
praAection of Maluleey DHELE)

Poaple . Pera. 437 M, Y20 935 {19050 (Court
demied dlicuwery of comenunlemicns ketmeen
wiollro drel T2t CHdiN eEnIGr Doeawas deferipes
wve 0t ldication than penord hadd ewen dlighies,
paemial for revealing infocmalon that Beta on
icame al guilc or innockcee, weeliabilny of
witneases or enodpusery madetial; couft balamed
deberndact’s Bt Amendeert rlghl of
coafrgniation amd crosi-eramimdlion of sdverie
wiloess, right B exculpaiery evhidenos and
evidenca malerial ta e of gullt of inmance
and right 0 sEatemenll made by Eoweutioh
wliesyzes with Tight of oompliime o seek
courgeling al rpe Ttk cenler 1o aid her in
dealing wilh v of Fpe uvd Paiooable
eapechion that fuch ctatmeling wookd fof bt
made polic)

advice given ih cowrse of services
tior will any records mede in the
coutse of the services or
recordings of ahy cammunicalicns
made by of to A cliem be required
1o be diselosed not dhall te client
be compelled o disclose such
communications or Teconds.

N.Y. CIV, PRAC, L. & B § 60.76
states Lhal where disclosure of g
communicatign which would have
been privileged pursuant 1o N.Y.
CI¥, PRAC, L & R § 4510 i
sought on the prounds that the
privilege has been whaived or that
diselotere % fequired pursuant to
the constinmeion of [New York] ar
the United “Skes, the pamy
seeking the disclosure must file a
writdn motion supported by @o
affidavit contzining specific factual
allegations providing grounds that
disclozure is required, The court
shall conduct an in cameta review
of the communication outside: the
presence of the jury and of counsel
for all parties in arder 1o
determine whether disclosute of
2Ny portion of the communication
is required.

“training sizndards and who, regardless
of compensation, is acting under

dircciion and supervision of an
approved rape crisis program.

authorized by a clisnl, A rape Crisis
rounsclor may not e requited 1o treat
as conbidential communications by a
clhienl which reveal an intenl 16 CoTmil
a crime or harmbul act, There is mo
privilege in A caze in which & cfient
waives the privilege by instinaging
charges against the counselob of |
pIOEram and the action or procesding
imvolves conlidential communicationg,

The fape crisis privilege is oo a
ground for excleding evidence which
otMerwist would be admissible in child
proective procesdings.

North Carolina
i L 0




Surmary

Privilers g

Courselor
Communicatonz

Limitetions. f Warrer

NHorh Dakot

Domezie Vialonce or Senal
Accsult Progfam Recomds-
Corfafennality — Excrptinne —
Penaley

N.D. Cent, Cone § 1307118
(19%1)

The Wonth Dakota stanie provides a

qualified privilegs if the victim does
not ¢otgent o disclosure,

Al agents, employees, amd
yolunteers participating in g
tlomestic violénce ar sexual assault
progeam chalt maintain he
confidentialine of the name,
address. telephone numbee,
personally identifving informaiion,
and case file or hisiory of any
chent mceivigg services from a
dataestic violence of saxval assault
program. :

The informaton may nor be disclozed
uenless (1) the clienr consenes to reteass;
(2 the agene, employes ar valunceer
determines that disclosute of the
inforaliol (s necessary for the
efficient and safs opemation of the |

. program, the safegy of an employes,
agenf, volontzar or client af the
program or for the proection of a tind
party in need of proction, {3 & counl
of competent junisdiction omers the
desclosure alter an in camera meview amd
a wrihen finding by (he court that the
informacion dicaclly and specifically
refates (oo a determination of child
abute and neglect or termirauon of
patenial rights; (4) an egemn, smployee
or volunteer working with a domestic
violence or sexezl assault program has
knowledge or reasonable causs o
suspect 3 child has been abwsed or
neglecied,

Ohip




Saic Samorary Privilepe ‘Couriselor /o Limitations / Waiver
TG oS EEEEIR
Fenntybrania The Pennsylvania statule provides an A sexual astaull covntelor has 2 A dexuezh assaclt coynselor is 2 person The wictim i5 the bolder
ehanlule privilages if (he victim does prvilege ot e be gxamined as a who works 3t a rape crisis center and
Confedraial Compruceicarions fo nol cansent o disclosure, witness in any civil er criminal has undergone 40 hours of trining and

Srvind Atererlt Conmrlors

421 P, Coms. StaT. § 551
{1995)

5.B. 963 was imroduced in April
1995 amd referred 1o Lhe Jadiciary
Commintee, Section 51002) of the
bill stares hat no coparticipant (2
wiclim participaling in group
cotnseling) who is present duning
counseling may disclose 2 vicm's
confidentinf communication made
during the counseling s=ssion nor
consent 1o be examined in any
civil or criminal procesding
without the wrten consent of the
viclim.

Commonwealth v, Wilson, 602 A.2d
1290 {Pa. 199}, cert, denisl, S0-
U5 977 (19%2) (Sanutery privitage
iz ahsolute and does not viedate
defendants’ constitutional nights;
defendant cannat discover such
privilcped communicattans absent
consent of holder of phvilege;
privilege applies 10 production aof
dotuments as well as to esrimony of
counselors; legislative history
demansirales clearly that statule was
intended 13 remedy whal legisiamure
perceived as grave injustice
committad Rgainst those who were
fored by cconomic pecessity 1o seek
caunseltng foom public cenuer maiher
than privale therapist,)

Commonwealth v, Gibbs, 62 A,2d
§132 (Pa. (994} (pourt staled
prdinanly "aertminal defendant's
conltoncatmon and compulsory
process rights under the Pennzylvania
Constitution must yield 1o e
[statsiory] privitege. The ratinnale
ypdedying [the coe's] eenclusion
[that the commurnications remain
confidential] iz that the legislanre, hy
crmacking that provision, has
acknowledged the significance of the
intetest which it addtesses and
decided 10 alford that interest
protection.™)

procesding withowl the pries:
wrien censent of the viciem being
counsgled by e counselor as o
any confidential communicalicmn
made by the victim.or made in the
gourse of the consulialion as to
any advice, repart ar wm_tlng
paper piven or made during
consultation.

is under the control of 4 dimct services
supervistr of 3 pe chsis cenler whose
primary purpose is the rendering of
advice, counsaling oF assis@nce to
victims of sexusl assaolt,

A confidential communicatlon s
information toansmitted  berasen a
victim and sexual assault counaslor in
the course of the relationship




I\H_.a-‘ . .
Eaie Summary Priviege Counselor / Limitastons | Waiver
: L Comrmnications - oL T
Fenatylvant The Penrsylvania smbumse provides an Unless & vickim weives the privilege | A domastic viglence counsclor/advocats

Domesxe Relyiions, Pmisciion
from Ahuse

Corgicrnpialily
D Pa. Cots. Star. § 6L16 {1995)

ahzolote privilege.

it a signed wnling price 6y
testiebn Yy o disclosare, s domeslic
violence counselorfadvocals or &
co-panicipant who is preser
during domestic vhilence
cdunselingfadvocacy chall pol be
compelent naor permined @ tesify
of to gthearwige diccluse
confidential communizannns made
to ar by the counselorfadvocale by
of tr a8 vichim. The pnivilege shall
erminale upeh die death’of
vielim. Meither the domestic
viglenee eounselnrisdvocate nor
the wictim shall waive the privilege
of confidentizl communication: by
repatiing Facts of physial or
sexval assault relating w child
prolective services, a Federal gr
State rnamdatgry fepotHng slakane
oT 4 local mandaiory reponing
ardinance.

i5 an individual wha is engaged ina
domestie vivlence program, the primary
purpose of which is the endering of
counseling or assisiance o viglims of
domests vislence, ahd who has
undergone 40 howrs of dmining,

-Confidential communications means all

information. whether written or spoken,
transmitizd between a victim and 3
domestic wiclence covnsglor or advocar
in the course of the pelationship, The
wrm incledes information meceived or
given by Lthe domestic violepce
counselor or advocate in the courss of
the relationship, as well as advice,
repors, sunistical data, memotanda, or
working papers, reconds given or made
in the course of the relationskip.

Bhode Island

Advisery Opinior to the House of
Representativeg, 469 A& 24 ] 161
(1983 Absalmie  privilege for
confadetial communications ebvecr
sexual assault counselor and sexyal
assanlt wictim viplates federgh and
slane constimfional rights of accusad
1y cottfront his or her zocusers,
ohisin compulsory process, and Lo
offer testimony; privilege--whiach

e LITIES A0 10 Cdfnerd Feview of
confidential communications if
defense demonstrates at chere is
reason o helieve that witness knows
andfor material sought contsins
inlormangn which 15 relevant
mmarerial iesus i case and admission
of confrdential communicatans
evidence, which is clearly exculpamry
in namre-~ at frial is consrintionall

The Rhode Tsland legicleture hes for
enacted any [aws eqnceming the
conflidenniality of rape crsis cenwer
counseling.

N

Soath Carolina

I




Privilepe

South Dakota

Temnesser:

Tenn, Code Ann, 63-22-214
(Iersed professional counsglor -
client privilege)

Toxas

I March. 1995, 2 House bill relating
t the confidentiality of records
which perain o victims of family
violence and sexuval assault and a
Senate hill relating to the

cattification of persens as pdvocales
for victims of sexual axszult and o
confidential communications were
introduced, The Senar hill refaning
o certifization of sexual assaul
advocaies and confdentizl
commounieaion: has pateed the Texas
Senate and was reponed favorably
from the House Commimes on Public
Health. The Howse Bill on the
confidenrialicy of reconds of family
violence and sexual assaulr i pending
in the House Committes on Juwenils
Jusfice and Family Issues,

-
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Sote . Sommary - Privilage Counselor § - Limiaiions § Waiver
e Coe T Cominemications *- | R
Uah The Utab stature provides 4 semi- Confidential commiunications ara A counselor s a persen who is

ComfSefrntiol oo oxtons for
Srrand Avepedyt A

Uran Coos Amm. F78-2c-1 o 4
{15y

The purpaose of the stenns is 7.
.ty emhance amd promote the
mental, physical and emotional
recovery of victims of sexual
assaull and to protect the
information given by vicdms ta
sexual ascault counselors from

keing disclpded. "

Urad CODE ANM. § TE-24-8{6)
(1595} states that thete ass
pacticular malations in which it is
the policy of the law t0 encourage
confilence 2 o pressryve L
inviolate, Therefore & person
cannot be examined As @ wimess
in the Mllowing cases: , .. A
sexual assault counselor as defined
in Seciion 7E-3¢-3 cannpt, wichout
the consent of the wicdim, be
examined in 4 civil or eriminal
proceeding as (o any confdeniial
commutiicalion as defined in
Sectipn 78-3c-3 made by the
victinn.”

absolute privilegs if the viclim doss
noL comsent 10 disclosure,

available to 2 thind person when
one of the following conditions s
met: (1) the wictim i a minor aml
the counselor belizves i is in the -
best pnierest of the victim o
distlose the communication o the
viclim's parenis, €21 e viclim is a
mingr and the mingr's
perenrs’guardians have consented
to disclosore 3 thind party based
upon representalions by the
counseior that disclosure 15 in the
best imerest of the minor victin,
(3} the wictm is N0 3 meiner, has
given consent, and the counselor
Belizves the disclosurs is necessary
Ip accomphiah the desined result of
epunscling, ot (4) e counstlor
ms an chligaion wmder the Child
Abuge Repoing statute 10 report
information fratsmiked in the
confidential communication.

empnloyed or volunceers Al a fape £hsiz
center, has a minimum of 40 hours of
training in counseling and assisting
victims of fexnal assauit and s ynder
the supervision of the direcior or
designee of 8 rape crisis cenler,

A canfidential communication is

information given o a sexoel assaol
counselor by a victim and includes
reports and warking papers made in the
course of the counseling relavionship,

Yermoirt

¥igim and orisis worker priviage
YT, STAT. AMn. 5L 12, F 1614
(1954

The Vermor stante provides an
abzolure privilege if the victim does
now consent ko diselosure,

A wietim teceiving direct’ services
frot a crisit worker has the
prvilege o mmfuse o disclose and
o prevent any other person from
disclosing 2 eonfidentizl
communjcation made by the victim
10 ihe cposis warker, including any
record made in the course of
providing swppart, counseling of
assislance ta the victitn. The critis
worker shall be presumed o have
authority 0 claim the privilege bul
chly on behalf of the victim.

A crisis worker mean: an employee or
yolutiesr who providas direct services
1 victims of abuse or sexwal assault for
4 domestic viofence program or sealal
assaull crisis CENTet program
incorporated  or organized for Lhe
purpose of providing assistance,

" eounscling or support secvicas, has

undergons 20 hours of 1mining, works
under the direction of a suparvisor of
the pragmm and is certified by the
director of the program,

A communication i confidential il not
intepdéd by be disclosed to thitd
persans olher than dhase to whom
dizclosure is mede in furtherance of the
rendition of services (o the vi:Om of
these reasgnably necessary for the
transmission of the communication.

I E—




Privilegs

Comrrelair |
Commymsalions:

‘Linimtians | Wagver

Vitginia

Washingion

¥ictim of Semaf Avemdt Aoy
Recards of rape crEsis cemlers not
aveilelly ax part of discowery -
Eurrprions

Wash, REy. Coo: § 101738045
{1954)

The Washingion stanste provides a
gualified privilege.

Siate v. Walakosky, B52 P2 1064 (Wuah. 1985
[Tt rxd M el i camary review of
rezreds of rage crivlocemer g debeemniee vheiker
ey are Gisoovenible onder eeee sfaime ataerl w
panicularized facrual showing by defendure thal
fuch peegrds pee |dkely b0 corcgan maerinl
HNT 0 e

Sue w. Mhlfieger, T8 P1F 1% 0Wash, 194
[Onfeotan weas pox eniisled ro ductosws of rape
crisis cerger Teport unkd by wilnesd to refresh hin
memory where frial cowhl ad deltfmimed hat
repoxet cocfaimed [RIk informalion, note of wkich
w3l irposislem wilk leatimomy of witnets or
wetlm; because slad amerdmern rlphe o crods-
examine wanesse o onod absoluee, and ecaoe
slale has Wgilemare weeresd in prosecring  pravacy
cighls of rape vioims, dtate may Hmdl it af
croas-sanmiralion of witnesses wcordingly,
Applyieg balamcing 1est, courl fourd Chat maie't
inlerest i wctim™ Hght of privacy @ compelling
when coopared ¢o minieal [fmiltion placed oa
defentar’s righ of comfrealacion’

The recotds mainained by rape
¢Tisis conters shall pot e made

available 10 any defense attomey
as pan of ditcovery iva sexual
assault case waless discloture is

ordered by the coun,

A counselor is 8 viclim advogate who
has completed a iraining program either

“through & criminal justice training

progrzm or at the election of the rape
trisis ceqiler, 3 fraining program (o he
desgned and adminictersd by the
Washingten association of prosecuting
attorneys and Wasthingion Coalsion of
texup] aszaull progrms.

A defendznt may have accest o rape
ensis records by filing & writlen pretrial
motion accampanied by an aflidaya
sedling forth the reasons for the
discovery request. The court will
review (he mape crisis camar's recomds
in tamera to determine whether 1he
records are refevand and whether |he
probadve value of the records is
outwaighed by the vicrim's privacy
interest in the confidentialine of such
records faking intoe aceount the Fanher
IfalUma Lhat may ke inflicted upon the
victim by the disclosure of the records
16 the defendant. The court wili enter
an omder stanng whether the tecords or
amy part ol the records are
discovetable and setting forth Lhe basis
for the cowrt’s findings,

The statute does not siaee who holds
the privilgge. -

West Virginia

Wiseonsin

Wisc. St Ann. 905,04 (1994)
(profétsional counsalot - pavent
privilege}

Suate v, Speese, 518 B.W.2d 63 (Whs,
19403}

Sune v Shiffra, 490 N W . 2d 719
(Wis. 1993 {When crimina!
defendant seeks aeoess to privileged
records, and makes preliminacy
showing that privileged information is
matertal b defense, defendant iz
entifled 0 i ¢amer ingpection of
records. IF witness possessing the
privilege rafuses t consent o oin
camera inspection, ¢ral count should
suppress wilness's wstimony;
defendant mads requared preliminary
showing that access h psychialric
Tecends may be necessary o fair
determination aof his guiil or
innacance)

)

(
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Wyo. STar. | 1-12-416 {199%)

communication made in the course
of the counseling relatonship.

undefgone At least 40 hours of crisis

- mlvocacy trinitg anl whose wark 75

directed amd supervivtd under a family
viglence and sexual assault progrem.

A confidenvial commanication s
informalion that is trarsmifted in
confidence between a wictitn and an
advocate and includes all ipfatmation
received and amy report, working paper
of documetn prepared by the advocate
in the course of thar relationship

State — Summary Privibege Counselor { . 5 Limiations f Waiver ™
Sl - Commnicatiols :' ' s
Wyommg The ‘Wyoming statute provides a The Wyoming statute -provides that [ An advecats it a family viglence or Evidence regarding = child in any
semi-abmolute privilege. a sexugl asgrult advocate shall ool sexuzl assault pdvocate who iz employed | judicial prceeding resulting from a
Comfiderid communications testify af a civil, ciminal legislative | by or voluntesrs services to any family Teport made pursuans te Tale 14 shall
Bernrpe fomily wolreee gred jrzond ar sdminisiralive rocesding violence amd sexunl assault program, is not be eacledsd on the ground that i
apidt cuewritas ol oim conceming @ confidenrial cectifiad by the program as having constitutes 4 privileged communiation,

The vicam 15 the holder of the
privllege.

DHstrie of Colymba

The District of Columtva stante
provides a semi-ahenhae privilege.
Inre T M., 120 WLR 251 (Super.

G.C. Cobt AWK, § & 200 et £
{1594}

CL 1980 (Where complainant sowghi
gounseling al rape cricls center nob as
resuft of generalied mental healih
comdithon, but rather speciBically in
canneclon with ineident which
formed basis for her petition, if
records of her s@remencs 1o cenmer
abongt incident as well as her sexual .
history, were subject (¢ disclosure,
there could e tile douln than her
willingness o seck help from mental
heelih pofessionals ar cenier in
furure would have been chilled, and
that othess who have been wictims of
cexual olfepses would be hestant w

g0 (0 center for help)

Mo meptal health prefessional,
mental health factlicy, data
collector of employes or agent of a
menial health professional, menial
health Facility or data collecior
shall disclose or permit Lhe
disclosure of mental healih
infoTMAGcn (0 any persomn. .

A mental health professional ingludes a
rape crisis counselor or sexual abuse
counstlor wha has undergone ar least
40 hours of rraining and is under che
supervision of a licensed social worker,
nurse, prychiatrist, psychologist or

‘psychotherapist.

The stamie does not refieve counsslors
of the dury 1 repert child atuse.
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MODEL LEGISLATION

Absolute Privilege

Section 100 Findings and Purpose

The legisiatore and people of this State declare that e f}urpum of this Act is to extend to a]l viczims

" of scxual asseult and domestic vielence 2 téslimonial privilege encompassing  the contents of

confidential eommunications wilh a victim counselor and to render immune from discovery or legal
process the records of such eommunicalions maintained by the victim counselor. This Act recognizes
the important role of counseling in the ability of victims to recover from ke trauma of the crime and |
in the achievement of legal safeguards and of the social and economic assistance essential 1o achieve
protection from further crimival pssault. Because of the fear and stigma that eften results from crirnes
of sesual assaull or domestic vieleoce and becasse of the nisk of retaliatory violence by the
Derpeirator, many viclims hesitate 10 seek belp even where it is available at no cost o them. Without
assurznces Lhat communications made durng the counseling relalionship will be confidential and
proiected from disclesure, victims will be even more reluctant to seek counseling or to confide openly
1o their counselers and to explore legal and social remedics Rully. As a result, victims may fail to
receive peeded vieel care mmd counseling and thus, lack the support, resources, and informaiion

. nmecessary (o recover from the crime, to report the crime, fo assist in Lhe prosceution of the crime, -

to panticipate effectively in the justice system, to achicve lcgal prolections and to prevent future crimes
of sexual assanlt and domestic violence.

Section 101 Short Title

This Act shall be known and ma*_l,r be cited as Lhe "Victiond Vicvim Counselor Cnnﬁdennaht} Aet.”

Sectlun 102 Definitions

. As used in Ih;is Act the following words and phrases shall have the meanings given in this section:

{A) "Confidential communication. * Any information, whether written or spoken, which is
transmitted between a victim of sexual atsault or domestic violence and a victim counseior
in the course of the counseling relationship and in private, or in the presence of a third party
who js present to facilitme communication or further the counseling process. The term
incledes all information received by, and any advice, report, record, notes, correspondenice,
memeranda or working paper given or prepared by, such victim counsclor or vicuim in the
course of the relationship with the victim which coatain opinions, theories or other
information made while counseling (ke victim or (hat isbased on the communication between
the victim and the victim counselor,

{B) "Domesiic Yiolence.
[as defined by state law)

{C) “Sexval Assault,”
[as defined by state law, or an identification of specific crimes]

D) "¥ictim.” A persun who copsults a victim counselor for the purpose of securing advice,
counseling, information, suppor, or assistance in connection with (he commission or



(E}

{F) .

Sectiu_n 103 _

OPTION 1 Sections 103-10: re: Privilege

attempted commission (or allcged commission or alleged attempied commission) of sexual
assault or domestic violence apainst the person.

“¥ictim Counseling Center.” Any publicly or privately funded office, agency, center, shelter,
o1 progtam whose primary purpose is to provide services o sexual assault or domestic
violence victims, except those affitiated with a law enforcement ageucy or the oifice of 2
PIoSECuor,

“¥Victim Counselor.” Any cmployee, consultant or supervised volunteer of 2 wictim
counseling center, as defined under this sectiom, (1Y who has successfully completed
hours of training; (2) who renders advice, counseling, information, seppon or assistance to

- victims ‘of sexual assault or domestic vioience; and {3} who is not affilialed with a law

enforcement agency or prosecutor ‘s office.

FREERERE

Scope and Wai_vef'- Yictim as Pr_iw’rile e.Hnlder'

Privilege.

A victim has a privilege to refuse ‘to disclose, and {0 prevent any other pérson from disclosing

- confidential communications - between a viclim and a victim coenseler, in any criminal, eivil, legislative,

admumistrative, or other proceeding. Confidential communications may be disclosed by a person other
than the victim anly with lht‘: prior written conseni of the victim.

Secu-:}n 104

{(A)

(B)

©

(D)
Section 105
(A}

_ Smpe and Appllcatmn

This Act does not relieve a viciim counselor of any duty to report suspected child abuse or
neglect as reguired by [state _staluu:] or other legal duty 10 repont a criminal or unlawlul act.

A vietim counsclor may disclose confidential conumunications 1o the exient necessary 10
prevent furure ctiminal ¢r unfawful acis or to disclose Lthe commission of, or intent to
COMIMIL, perjury.

If a victim brings suit against a victim counselor or the viclim counseling center al which the
victim counselor was employed or served as a consultant or volunteer at the time of the
counseling relationship, the victim counselor may disclose confidential communications with
the victim 1o the cxtent that the ecoun determines that they are relevant to the lawsuit.

The privilege afforded by this Act terminates upon the death of the victim.

Waiver of Protection

A victim does oot waive the protections afforded by this Acl by testifying in coun or other
procecding,

{1} However, if the victim inteotionally partially discloses the contents of a confidential
communication in the course of testifying, then either parmty may request the cour
or hearing officer 1o rule that justice requires that the protections of section 103 be
waived, (o the extent they apply to that portion of the communication.



T

@

—
e

(2) Any such disclosure ordered by the cour or hearing oificer shal! apply enly to the
exlent ecessary o require any witness 1o respond o queslions concerning the
confidential communications that were disclosed and only to the exient that they are

. relevame to the facis and circumstances of the case,

{B} A victim counselor cannot waive the protections afforded [ a victim except as specified in
this Act. '

{C) A victim may waive the privilege alforded by this Act in 2 sigped wriling prior to testimony
or disclosure. ]

e ok b

"OR

OPTION 2 Sections 103-105 re: Privilege
Independent Privilege Holders

and Waiver- Victim and Counselor as

_ Section 103 " Privilege,

A victim or victim counselor cannot be compelled to disclose confidential communications between
a vicuim and a victirn counselor through the giving of festimony or b}r other mi:ans for ANy purpose
_in any criminal, civil, legislative, administrative, or other proceeding. '

. Section 104 Scope and Applicatinn

{A) This Act does not refieve a victim cotnselor of any dury to report suspected child abuse, or
neglect as required by [state ‘statute], or other legal duty o repon a criminal or unlawlul act,

{B} The privilege afforded by this Act terminaies ﬁpnn the death of the victim.,

Scction 105 Waiver of Protection
{A) A victim does not walve the protections afforded by this Act by testifying in count or other
proceeding. ' '
{4 However, if the victim intentionally pamially discloses the contents of a comfidential

communication in the course of testifying, then either party may request the count
or hearing officer to rule that justice requires that the protections of section 103 be
waived, to the extent they apply to that portion of the communication.

(2) Any such disclosure ordered by the counl or hearing officer shall apply only to the
catent necessary (o requite any wilness te respend o questions concerming  the
confidential communications that were disclosed and ouly to the exwent thal they are
relevant 1o the facls and circumstances of he case.

(B} A victim may waive the privilege afforded by this Act in a sipned wriling prior o testimony
ar disclosure.]



Section 106 Minor or Incapacitated Yietim

A custodial geardian or puardian ad litem, who is noi accused of the sexual assault or domestic
violence at issue, may asserl or waive, on behalf of a victim who is a minor or is incapacitzated, the
privilege afforded by this Act.

)
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Qualified Privilege
Section 100 Findings and Purpose

The lepistature and pecple of this Siate declare thal the purpose of this Act is to extend to all victims
of sexual assault and domestic violence a testimonial privilege encompassing the contents of
confidentiel communicalions with a victim counselor and to render immuone from discovery or legal
precess the records of such communications mainisined by the victim counselor. This Act recognizes
the imporiani role of counseling in the abiliny of victims W recover from the trauma of the crime and
in the achieverment of legal safeguards and of the social and cconomic assistance essential to achieve
proteciion from further crimine] assault. Because of the fear and stigme that oflen results from crimes
of sexual assault or domestic violencg and hecante of the risk of retaliatory wviolence bty Lhe

‘perpeiralor, many victims hesitate o seek help even where i is available at ne cost to them. Withow

assurances that commonications made during the counseling relationship will be confidential and
protected [rom disclosure, victims will be even mote reluctant to seek counseling or to confide openly
to their counselors and to explore legal and social temedies felly. As a resoll, victims may fail o
receive needed vital.care and coupseling and thus, lack the suppom, resqurces, and information
necessary to recover from the crime, to repon the crime, to assist in the prosecution of the crime, to
participate effeetively in the justice system, to achieve lepal protections, and to prevent fumre crimes
of sexual assault and demestic violence. A qualified privilege recognizes a victims peed for
confidentiality of communicaifons made by 2 victim to 2 victim counselor and ensures Lhe protection
of such information while penmiting d1sclusurc in cerain circumstances hamd on an adequale
showing of Lhe need for siich disclosure.

Section 101 Short Title

This ﬁct shall be known and may be cited as the *VYiclim/Vicim Counselor Confidentiality Act.”

Sectiu_n 102 Definitions

As used in this Act the following words and phrases shall have the meanings given in this section:

{A) “Confidential commaonication. *  Any information, whether written or spoken, which is
wansmitted beoween g victim of sexual assault or domestic violence and a victim counselor
in the course of the counseling relationship and in private, or in the presence of a third party
who is present 1o facilitate communication or funber the counseling process. The term
includes all information received by, and any advice, repon, reoord, notes, comespondence,
memoranda or working paper given or prepared by, such victim counsclor or vietim in the
courseé of the celationship with the vietim which contain opinions, theories or other
informatton made while counseling the wictim or that iz based on the communication beiween
the viclim and the victim counselor.

{B} *Domestic Violence,
[as defined by state law]

{C) *Cexnal Assault.”
[as defined by state law, or an identification of specific crimes)

{ "Victim." A person who consults 2 victim counselor for the purpose of securing advice,

3



(E)

(F)

[QPTION 1 Sections 103-105 re: Privilege, Scope and Waiiver - Victim as Privilege Holder

counseling, informalion, suppon, or assistance In commeclion with the commission or
atternpted commission {(or alleged commission or alleged attempred commission) of sexual
assault or domeslic violence against the persen.

“¥icum Counseling Center.” Any publicly or privately funded office, agency, center, shelter,
or program whose primary purpose is te provide services lo sexval assault or ‘domestic
vielence victims, except those aflfiliated wnLh a law enforcement agency or the office of a
Prosecutor.

"¥Yicim Ceunsclor. ” Any emplovee, consuliant or supervised voluntesr of a victim
counseling center, as defined under this section, who (1) has success(ully completed

‘hours of training; (2) who renders advice, counseling, information; supper or assistance 1o

victims of sexual assault or domestic violence; and (3} whu is nof afﬁllated with a law

cnforecment agcncy of pmse.culﬂr 's office.

Ak

Sectmn 103

A. vlctlm l'l.a-s a privilege to refuse to djSL‘]ﬂSﬂ and toc prevent any other person from dlsclusm,g -

Privilege.

confidential coramunications between a victim and a victim counseler in any criminal, civil, legislalive,

_adnumstratwc or other: procecding  excepl as otherwise provided by this Act. Such cunﬁdennal

. . communication may be disclosed by a person other than the victim only with the prmr written consent
T aof the viciim. :

.Section 104

(A

{B)
()
(L)

Section 105

(A)

Scup-e and ﬁpphcatmn

Tlns Act does not relieve a victim counselor of any duly W repont susp-e.cred child abuse or

negleel as required by [statc staluie] or other Jegal duty 1o report a crimtinal or unlawful act. .

A victim counselor may disclose confidential communications to the extent necessary (o

prevent future criminal or un]awful acts or o disclose (he commission of, or nlent to
COMUMIt, perjury.

If 2 victim brings suit against a victim counselor or the victim counseling center at which the
victim counselor was employed or served as a consultant or volunteer at the time of the
counseling relationship. the victim connselor may disclose confidential convnunicalions with
the victim i Lhe extent that the covn determines that they are relevant ko the lawsuir.

The privilege afforded by this Act wrminates upon the death of the victim.

‘Waiver of Protection

A victim does nat waive the protections afforded by this Act by testifying in count or other
procecding.

(1) However, if the victim intentionally panially discleses the contents of 2 confidential
communication in the course of testifving, then either party may request the coun

O
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(B)

(C}

OR

or hearing officer to rule thal justice requires that the protections of section 103 be
waived, to the extent they atppl;y-r t that perifon of the communication,

(2] Any such disclosure ordered by the connl or hearing officer shall apply only w the

| oexient necessary o reguire any witness to respond to questions concerming the

confidennial communications that were disclosed and only io the extent that they are
relevant 1o the facts and circumstances of the case.

A victim counselor eammot waive the protections afferded to a victim except as specified in
this Act.

A viclim may waive the privilege afforded by this Act in 2 signed-writ_lng prior to festimony

" or disclosure.]

[OPTION 2 Sections 103-105 re: Privilege, Scnge and Waiver - Vicim and Vnctlm
Counselor as Independent Privilepe Halders

Se!::tiun 103

Privilege.

A victim or victim counselor ¢annot be compelled to disclose confidential comminications between
a viclim and a victim counselor through he giving of testimony or by other means, for any purpose
in any criminal, civil, lcglslatwe administeative, or other pmcaedmg e.mept as prowded by this Act.

_ Se::tmn 104

(A)

(B
Section 105

{A)

(B}

Scupe and Application "~

Thiz Act does pot relieve a vietim counselor of any ﬂur:».r 10 repart suspecigd child abuse or

neglect a5 required by [state statute] or other legal dory to report a criminal or unlawful act.

The privilege afforded by this Acl werminates vpon (he death of the vietim.

Waiver of I‘rutecﬁ’on

A vierm ducs not waive the protections affurdtd by this Acl by testifying in court or other

proceeding.

1) Huwevﬂr. ifthe viclim ictentionally pandally discloses the cootents of a conflidential
communicaiion i the ¢ourse of (estifying, then either party may request the conn
or hearing officer to rulg that justice requires thal the prolections of ssction 103 be
waived, io the extent they apply 10 thal portion of the communication.

{2) Any such disclosure ordered by the couri or hearing officer shal! zpply only 10 the
eXienl necessary to require any witness to respond (o questions concerming the
confidential communications that were disclosed and only 1o the extent thal they are
relevant to the facts and cimumstances of the case,

A victim may waive the privilege afforded by this Act in 2 signed writing prior to testimony
or disclosure.]



Section 106

R ETTT { :

Conflidential Communications Between a Victim and a Victim
Counselor Shall Not be Disclosed - Exceptions

Conﬁdﬂnnal eommunications  shall not be disctosed in 2 criminal, ¢lvil, adminisirative, 1eg1513twc or
clT.her proceading, except in conformity with the following standards and procedurcs:

(A)

The party seeking disclosure of the conldential commupication musl file a motion thal sets
forh specifically the issues on which disclosure is sought and enumerales the reasons whythe

- party is seeking disclosure and why disclosure ‘is necessary, accompanied by an affidavit or

affidavits containing specific  information  which establishes  that  the confidential
communicalion consftutes relevamt and material evidence in the case.

XK LR EE.

OPTION 1 Suhsectiﬁh B - SHOWING OF CﬂNSTITﬂTIQNAL YIOLATION

By -

OR

If the panty seeking diselesure has complied with subsection (A}, the coun or hearing officer
shall review the confidential communication in camera and out of the presence and hearing
of all persons, except the victim, the victim counselor, and any other persons the victim Is
willing to have present, to determine whether a failure to disclose the confidential
communication . would violate a constitetional right of the person seeking disr.losurc,]- . e

)

'[OPTION 2 Subsection B - BALANCING TEST

(&)

If the party s:mking disclosure has complied with subsection {A}, the court or hearing officer
shall review the confidential communication’ in camera and out of the presence and hearing
of all persons, except the victim, the viclim counselor, and any other pcrsuns the vietim i
witling to have present, w determine:

(1) whether the confidential communication is relevant and material evidence in the
case;

{2) whether the probative valug of the confidential communicalion ouwtweighs the
victim's privacy interest in the confidentiality of such communication, the funther
traumza that may be inflicted wpon the victim, and the adverse effect on the
counseling relationship, the vietim counseling compwniry, and counseling services
thar would resuli from the disclosure of the confidential communicztion; and

(3) whether the information cennot be abtained by reasonahle means from any othes
source; |

LES LT T A



(] In ruling on a molion, the courl or hearing officer shall adhere to the Tollowing:

{iy . Ifthe counl or hearing officer determines under the standard set fonh in subscction
{B} on the basts of an in camera review under subsection (B) that the information
is privileged and pot subject to compelled disclosare, the information shall net be
disclosed.

{2} If the count or hearing officer determines undes the standard set fonh in subseetion
(By on (he basit of an in camem revigw under subsection (B} that cerain
information may be subject to disclosure, the count or hearing officer shall so inform
the counsel for the parties and shall erder a subsequent hesring out of the presence
of the jury, if any, at which the counsel for the panies shall be allowed w cxamine
the counselor regarding the confidential communicalion or review the confidential
comumiunication which may be subject w disciosure.

(0 Al the cuncIusmn of a hearmg under subsection _{C]{E}, the courl or hearing officer shall
determine  which Information, if any, shall be disctosed and may epter an grder descobing the
evidence which may be introduced by the moving party, prescribing the line of questioning
which may be permitied, limiting the circulation of such information, and prehibiting the
Gl:lp}flng or other reproduction of any such information.  The moving pany may then offer
evidence pursuant to the coun or the hearing officer's order

Sedmu lﬂT . Minor or Incapacilated Victim

A cu&tﬂ{.‘llal gun:dl.m or gpardian ad Ilrern Wh{! is mot accused c-f the sexual assault or domf:stlc
violence at issue, may.asserl or waive, on behalf of a victim who is a minior or is incapacitated, Ihe
prmectmns afforded by this Act.



SECTION BY SECTION ANALYSIS OF MODEL LEGISLATION

The model legislation regarding viclim-counselor confidentiality in this rupon mcorporates 1wo seis
of provisions: a set of provisions creating an absolute privilepe for confidential communications between
counselors and victims of sexual zssault or domesiic viclence, and a sel of provisions creating 2 qualified
privilege for confidential communications between counsclors and such victims,

The absolute privilege provisions provide (he greatest possible degree of protection for eonfidential
communications. These provisions incorporaie sub-opticms for (1) giving the vietim and the counselor
independent authority (¢ make decisions concerning disclosure of the contents of confidential communications
{the "independent peivilege holders * approach), or (2) vesting exclusive control over the disclosere of such
information ip-the victim {the “victim as privilege holder * approach). - The rationale and implications of these
alteroaiive approaches are mote fully explained in the ensuing analysis.

The qualified privilege provistons may provide lhe greatest degree of protection for confidential
communications hat can be achieved in jurisdictions in which constitwional constraints preclude adoption
of an absolute privilege. These pravisions as well are drafied 1o incorporate alternative sub-options for the
*independent  privilege holders® and “victim as privilege holder® approaches. They alse incorporate
alternarive options conceming the standard 1o be applied by the coun or hearing officer in deciding whether
inferrnalion must be disclosed under 2 qualified privilege approach.

I. THE ABSGLUTE PRIVILEGE PROVISIONS

SEC. 100 -- FINDINGS AND PURPOSE
"This section identifies the factual basis and abjectives of the model legislation. The section states
that the purpose’ of the legisiation is to create 2 privilege encompassing the contents of confidential
communications between victims of sexual assaull and domestic violence and victim counsclors. In the absence
of such a privilege, the reluctanee of victims (0 seek eounseling, confide openly to their counselors, and explore
legal and social remedics fully will be aggravated. When this occurs, viclims may lack the psychological
support and information necessary to recover fram the crime, to repon ihe crime, to assist in proseculion and
effectively participale in the justice system, and 10 achieve legal prolection and prevent futuee crimes.

SEC. 10 -- SHORT TITLE

This section designaies the model Act as the “Victim/Victim Counselor Confidentiality Act.”

SEC. 102 -- DEFINITIONS
This section provides definilions for key terms used in the model legislation.

“Confidential communication * is defined to imclude any information, whether written or spoken,
whith is transmitted betwesn 2 victim of sexual assault or domestic violence and a victim counselor in the
course of the counseling refmionship and in private, or in the presence of a thind party who is present to
facilitate communication or further the counseling process, The definition alse encompasses all records,
reports, and documents, regardless of form, that are peneraled in the course of the counseling relationship and
contain opinions, theories, or other information made while counseling the victim or that are based on the
comrmmunication benween the victim and the counselor,
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*Domestic violence" is to be defined s provided by the law of the particular state. Likewise, “sexnal
assaull” 15 t¢ be deﬁned as provided by state law, or through ao identificalion of specific stale offenses.

"Yictim” is defined as a person who consults a counselor for the purpose of securing advice,
coupseling, information, Support, or assistance in consiection with the commission or atempted commission
{or alieged commission eor silempted commission) of sexual assavlt or domestic violence against the person.
This definition addresses the reason the person seeks eounseling rather than the charges against a defendant.
A victim who seeks counseling in connection with {acral or alteged} sexual assault or domestic wolcnce
should be able to assent the privilege whether or not (he state brings a prosecution.

"Victim counscling ucnter” is defined to include any rype of publicly or privately funded entity whose
primary purpose is o provide sérvices to sesual assault or domestic violence victims. However, entities
affilimed with law enforcement agencics and prosecutors * ollices are excluded hecause of the constitutional

requirements relating 4o disclosure by the pmsmutmn of exculpatory evidence to the defendamt in criminal
cases.

"¥ictim counselor ¥ is defined to include any emplayee, comsuhant, or supervized volunteer of a
viclim counseling center who (1) has successfully completed the amount of training teguired  for such
counselors by state law, (2) provides advice, counseling, information, suppor, or assislance to victims of sexual
assanlt or domestic viclence, and (3) is not affiliated with a law enforcement agency or prosecutor ‘s office.

SEC. 103-(}5._ — QPTION 1-- PRIVILEGE, SCOPE, AND WAIVER (VICTIM AS PRIVILEGE HOLDER)

Under this option, sections 103-05 establish an absolule privilege with the victim as the sole privilcg:e
holder. The coumseler would be prohibited from discloding the contents of confidential communlcatmns

wilhout 'the consent of the victim, subject 1o cerlain narrow f:xcr.ptmns s€t ol in the legislatmn

Sbﬂtlﬁn 103 in '[h'IS option provides that the victim has a privilege to refuse 10 disclose, and to preve:nt
any other persen from disclosing, confidenlial | communicarions in any procecding.  Disclosure of such
information by a pereon other than the vietim would require the prior writlen consent of the vietim.

Section 1M provides, in pari, that the Act does not trump any duly 1o report suspected child abuse
or neglect as required by state law or other legal duties to repon criminal or unlawful aces, and thar the
privilege terminates ifthe victim dies. It funther specifies that a victim counselor may disclose confidential
comumunications 1o e extent necessary to prevent future criminal or unlawful acts, 1o disclose the commission
or inlcrded commission of perjury, or to meet a lawsuit brought by the victim against the counselor of 1.r1curn

‘counseling cenler.

Section 105 provides that the victim does nor waive the privilege by testifying. However, in cascs
where the vietim intentionally panially discloses the comtents of a confideniial communication in the egurse
of tesifying, the court or hearing ofTicer would have the authority, as justice requires, to waive the protections
of section 103 in relation to the disclosed portion of the communication. Any such disclosure would apply
only 0 the exien! necessary 10 have witnesses respond to questions concemning the coofidemtial
communications that were disclosed and only to the extent relevant to the facts and circumstances of the ease.
The section funber provides that 4 viclim may waive the privilege in a signed writing prior to testimomy or
disclosure and ncludes a specific provision (hat the victim counselar cannol waive the protections afforded
o the victim except as specified in the Aet.

SEC. 103-05 -- OPTION 2 -- PRIVILEGE, SCOPE, AND WAIVER (VICTIM AND COUNSELOR AS
INDEPENDENT PRIVILEGE HOLDERS)

11



Under this option, sectipns 103-05 establish an absolute privilege with the victim and counsclor as
“independent privilege holders.” In other words, ncither the counselor mor the viclim can be fequired to
disclose conlidential communiestions, but each is legally free to do so. This means, in panticular, thar the
victim does not have the legal authority to prevent the counselor from making such disclosures.

This approach obviates the peed to identify and epumerale specific circumstances in which the
counselor is justified in making disclosures despite a gencral requirement of confidentiality --such as simiations
in which the victim discloses to the counselor the imtention to commilt a scrious crime, or in which the
counselor becomes aware that the victim has committed pegury, or in which disclosure is necessary for reasons
of seif-defemse because the wictim is suing the counselar,

Becanse” the couwnselor has discretion o make disclosures under this approach, there is oo need to
specify or define the contours of such exceptions as legal standards. At the same tfime, this approach may oot
. CATY 20y umacceptable cost (o the integrity of the counseling relationship, because the counselor can honestly
© assure lhe ¥ictim that no orie- can compel the oounselor to disclose maters confided in the course of the
counseling relalionship.

Section 103 provides specifically that neither the victim nor the victim counselor can be compelled
1o disclese confidential communications for any purpése in any type of procesding. -

Section 104 provides that the model Act does not trump any duty 10 report suspected child abuse or

neglecr ag required by state law or other legal dulies o repuﬂ crininal or unlawful acts. It funher provides .

thal I]'u: prmlege terrmna.ies if the victim-dies.

_ .. Section 105 provides tha e victim dm:s nut wawe Lhe pnwiege by testifying ‘and is gen:rall}r as
dcacnbed Earlu:r '

_SECTIDN [06 — MINOR OR INCAFACITALTED VICTIM

This section provides that a guardian who 15 not accused of the saxual assaulr. or domestic vialence

&t 1s5ue may asser or waive Lhe privilege created by the Act on behalf of a minor or incapacitated viceim.-

Il THE QUALIFIED PRIVILEGE FROVISIONS |
SECTIONS 10003 -- FINDINGS AND PURPOSE, SHORT TITLE, DEFINITIONS

These sections identify the facrual hasis and objectives of the mode lepislation, designate the Act as
the "¥ichm/Yictim Counselor Confidentialiny Act,” and define key terms wsed io the Act. They are generally
the same as the comesponding sections in the absolute privilege provisions {described above).

SECTIONS 103-05 — PRIVILEGE, S5COPE, WAIVER

These sections establish & qualified privilege for confidenttal communications, and identify certain
[imitations of scope and conditions for waiver of the privilege. They are essentially the same as he
corresponding sections in the absolute privilege provisions, except that they recognize that disclosure will be
allowed in cenain circumstances “as . . . provided by this Act® -- referring w the qualified namre of the
privilege created by the provisions in this pan, as spelled out in section 106 {see discussion below).
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SECTION 106 - CONFIDENTIAL COMMUNICATIONS SHALL NOT BE DISCLOSED-EXCEPTIONS

This section provides thar coufidential communications penerally shall nol be disclosed in a
procecding, bur spectfies  standards  and  procedures  for disclosing such communicmtions in cenlain
circumstances, notwithstanding 2 lack of consent by the victim. This defines the “qualified” nature of the
privilege created by these pmvlsmns and distinguishes them from the absolute privilege statute discussed
carlier, .

Subsectton (A) prescribes threshold conditions that a pary must meet before the counl or hearing
officer will review confidential eommunicalions 1o determine whether they should be disclosed. The pany
seeking disciosure must file a motion setting forth specifically the issucs on which disclosure is sought and
enumerating the reasons why the pany is seeking disclosure and why disclosure is necessary. The motion must
be accomipanied by an affidavit or affidavits containing specific information which establishes that the
confidential communication constitutes relevant and material evidence in the case.

Subsection (B} directs the count or hearing officer to review the confidential communication in camera
— with panticipation - limited 1o the victim, viclim counselor, and other persons the wvictim is willing to have
present -- if the pary seeking disclosure has made the showing of materiality and sauisfied the other conditions
set oul in sobsection (A). The model legislation provides two options concerming thc standard o be applied
in this review:

Under the first option, the count or hearing officer would review the confidential communication to
determine whether a failure {o disclose it would violate a constitutional right of the person seeking disclosure,
Under this standard, the possibiliy of admission would genecally be limited (o circumstances in which the
confidential communication is of such consequence to an accurate decision of the case that a failure to admii
1t would render the proceedmg fundam:ntajly unl’alr and constitute a demai of due process.

Under the second uptlun the court or hearing officer. would engage in-a deu:rmm.itmn involving a

_ balancing of interests.  To suppernt admission, the court or hcarmg officer would-have to verify that the

confidential communication is relevant and mafcrial evidence, and that the information cannot be oblained
by reasonable means from any other source. The court or hearing officer would alse have to determine that
the probative wvalue of the confideniial commupication oulweizhs the wictim's privacy interesi, the funher
Trauma thal may be inflicted on the victim, and she adverse effect on the counseling relationship, the
comnseling community, and counseling services resulting from diselosure of the communication.

Subsection {C) governs further procedure following an in camem review under subseetion (B). If the
court or heaning officer determined under the standard of subsection (B} on the basis of the in camera review
that the information is privileged. then it woold not be admined and there would be no further process
relating (o that foformation. Howevar, if the count or hearing officer detsrmined under the smndard of
subsection (B} on the basis of the in camera review that certain information raay be¢ subject to disclosure, then
4 hearing would be required at which counse! for the pantiés would be provided access (o the information.,
This provides a funher safeguard against the uawarramed disclosure of confidential commumications, by
ensuring hat such disclosure will not occur without affording counsei for the panies an opporunity to address
the question wheother admission is required under the standasd of subseciion (B).

Jubsection (D) provides that after a hearing under subsection {C), the ecurl or heanng officer would
determine which information, if any, shal! be disclosed. The count or hearing officer would be authorized to
enter an order describing the evidence which may be imtroduced, describing the line of questioning which may
be permiced, limiting circulation of the information, and prohibiting its copying or reproduction.
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SECTION 107 -- MINOR OR INCAPACITATED VICTIM
This section, relating 1o assefion or waiver of the privilege on behalf of a minor or incapacitaled

" victim by a guardian, is the same as the correspomding section (section 106) in the absolute privilege
provisions. '
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