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v
. ABSTRACT OF DISSERTATION

Although, the Federal Sentencing Guidelines were designed to reduce disparities in
sentencing between male and female offenders, important questions about the
effectiveness of the Guidelines in reducing disparities remain unanswered. By
conducting a statistical analysis of sentencing data from the United States Sentencing
Commission (1996-1997), I have uncovered differences in the application of the
Guidelines that result in continued sentencing disparities between men and women.
Women are more likely than men to receive departures from the Guidelines, and these
departures disproportionately decrease sentence lengths for women. Additionally, my
analysis has shown that race affects both male and female defendants’ ability to
receive particular types of departures. White women and men are more likely to
receive downward departures for providing “substantial assistance” to prosecutors
than are non-white defendants, but non-white men and women are more likely to
receive departures from the Guidelines based on traditional mitigating factors, such as
. family responsibilities. I have also used qualitative case analysis to examine how
traditional gender norms influence departure decisions in cases involving
extraordinary family circumstances (EFC). By conducting narrative analysis on 193
federal sentencing opinions involving EFC departures between 1989 and 1999, I have
identified several themes illustrating how socially constructed norms about gender
roles in the family shape judicial interpretations of “ordinary” and “extraordinary”
family circumstances as they affect sentencing departures. This analysis draws
attention to contradictions between the stated goals of gender-neutral sentencing and

the application of such sentences for individuals whose lives are shaped by gender.
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Chapter One
Introduction and Theoretical Background

Since the mid-1900s, lawmakers and scholars have become concerned with
the disparate treatment of offenders in the criminal justice system because it threatens
an accepted principle of modern criminal justice--that defendants, regardless of their
personal characteristics, should be treated equally under the law. Although race and
class inequality have been at the forefront of our national dialogue about equal justice,
gender disparity in sentencing remains the most consistent form of unequal treatment.
This study explores whether or not women are being treated “equally” with men

. under the Federal Sentencing Guidelines and examines how cultural gender norms
continue to influence federal sentencing decisions. Fundamentally, this study helps
illuminate the conflicts faced by female defendants who are sentenced under a
“gender-neutral” sentencing system that was designed primarily for male defendants.

In response to evidence of disparate sentencing practices, state and local
legislatures have adopted determinate sentencing systems, such as sentencing
guidelines, to limit judicial discretion and reduce bias in the sentencing process. The
1984 Federal Sentencing Guidelines are arguably the most prominent legislative effort
to limit judicial discretion. The Guidelines prevent federal judges from using the sex
of a defendant to determine a sentence length and discourage judges from considering

a number of “gendered” characteristics, such as family responsibilities, during
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sentencing. Although these decisions were made primarily to reduce the effect of
racial bias in sentencing, they significantly affected the sentencing of women.

An unprecedented growth in women’s incarceration in federal prison has
followed the adoption of the Guidelines. In response, some feminist scholars have
begun to question the “justness” of gender-equality in sentencing. Instead, they have
argued that we should adopt “equitable” sentencing systems designed to recognize
the cultural differences between men and women’s experiences.

This study examines how a defendant’s biological sex (male/female) and/or
social gender roles (feminine/masculine) affect sentencing decisions under a “neutral”
guideline system. There are two main objectives for this project. The first objective

. is to determine if women are treated differently than men under the Guidelines by
virtue of their biology alone. That is, are women sentenced more leniently than men,
even when other relevant legal factors such as offense severity and criminal history
are held constant? The second objective is to understand how cultural norms about
men and women'’s roles in the family affect judicial decisions to sentence defendants
above or below the ranges specified in the Guidelines.

The first two chapters of this study provide background materials on the issue
of gender disparity in sentencing and examine how the Federal Sentencing Guidelines
were designed to solve the problem of “biased” sentencing. Research has shown that
judges and other legal actors have historically relied on cultural norms about women’s

“place in society” as a justification for sentencing female defendants more leniently
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than men. Chapter one ends with a review of the empirical research on gender
disparity in criminal sentencing, examining the most prominent theoretical
explanation for why women have historically been sentenced more leniently than
men. The second chapter describes the origin, application, and evolving judicial
interpretation of the Federal Sentencing Guidelines with specific attention to how
judicial “departures” from a prescribed sentencing range circumvent the uniformity of
the Guidelines. During the formation of the Guidelines, the Sentencing Commission
outlined specific rules for departures, categorizing some circumstances as
“prohibited” grounds for departures (race, class, gender), and other circumstances as
“discouraged” grounds for departures (family responsibilities, rehabilitation).

. Departures from the Guidelines based on a defendant’s “extraordinary family
circumstances” (EFC) serve as an important illustration of how judges can recognize
gender roles at sentencing. I describe the evolving jurisprudence and application of
EFC departures in the second chapter.

The third and fourth chapters address the central question: Are women treated
more leniently under the Federal Sentencing Guidelines than men? For this analysis I
have used data from the United States Sentencing Commission on criminal sentencing
from 1996 t01997. I focus on six key questions.

1. Are women more likely than men to receive departures from the
Federal Sentencing Guidelines? (Chapter three)

2. Are women more likely to receive either judge-motivated or
prosecutor-motivated departures? (Chapter three)

This document is a research report submitted to the U.S. Department of Justice. This report has
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3. Are white women more likely than women of color to receive
departures (either judge-motivated or prosecutor-motivated)?
(Chapter three)

4. Are women less likely than men to receive prison sentences?
(Chapter four)

5. Do incarcerated women receive more lenient sentences than

incarcerated men? (Chapter four)

6. Do white women receive more lenient sentences than women of
color? (Chapter four)

Statistical tests for differences in sentencing outcomes between men and
women can tell us whether women are sentenced more leniently than men, but they
are not particularly helpful for understanding why such differences exist. In the fifth

. chapter I take an in-depth examination of how cultural gender norms emerge in one
type of departure from the Guidelines. Using case narratives from 207 EFC departure
opinions, I develop a set of themes to illustrate how gender roles emerge in the legal
construction of family circumstances that justify a departure from the Guidelines.

The United States Sentencing Commission has limited EFC departures to
circumstances that are extraordinary or not common among defendants. Thus,
women’s traditional role as caretakers makes it more difficult for female defendants
to receive EFC departures than men because such responsibilities are quite common
among women. Through an examination of EFC departures in federal courts, this
study provides a unique opportunity to explore the interaction between social norms

around gendered family roles and the application of “gender-neutral” law making

. policies.
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The sixth chapter delves directly into the dilemma of how to apply gender-
neutral policies to social problems, such as criminal sentencing, that are directly
affected by gender norms. It is well recognized that law is an imperfect tool to
address complex social and structural problems such as gender equality (Rhode, 1989;
Williams, 1991). Formulaic and rigid legal rules must be applied to individual
defendants with complex problems that often defy easy categorization. Although
judges describe defendants in sex-neutral ways, they commonly make factual
distinctions between the expected roles of men and women in families. Though
policies such as the Federal Sentencing Guidelines can be written to require “gender-
neutrality,” the laws’ interaction with a gendered social order makes the application of

‘ truly “neutral” principles unattainable. Feminist legal scholars argue that laws written
from a supposedly neutral position are often implicitly informed by the normative
standards based on the perception of the authors. Thus, a gender-neutral law runs the
risk of creating male-centered standards under the guise of equality. Some have
argued that the Federal Sentencing Guidelines, originally aimed at creating “certain
and just” punishment through uniform sentencing, have instead created an irrational
and at times unjust sentencing system for female offenders whose circumstances are
often quite different than those of the typical male defendant (Raeder, 1993). Chapter
six addresses the challenges that confront female offenders under gender-neutral

sentencing policies.
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Gender and Sentencing Prior to Structured Sentencing Reforms

Gender differences in sentencing have not been static in the United States.
Rather, paradigm shifts from rehabilitative to retributive penology have strongly
influenced the relationship between gender and sentencing. Historically, female
offenders were less likely to be arrested and often sentenced more leniently than
similarly situated male offenders. However, such judicial discretion has often been a
two-edged sword for women. Turn-of-the-century sentencing laws also allowed
judges to send women to prison for minor public order offenses for which men were
rarely even arrested (Temin, 1980; Rafter, 1990). Until the 1970s, state sentencing
laws allowed judges to sentence women differently than men because female
offenders were perceived to be more amenable to rehabilitation and would benefit
from longer indeterminate sentences (Pollock-Byrne, 1990). Conducting an analysis
of Pennsylvania’s 1964 Muncy Act, Carolyn Temin (1980) found that judges
prescribed longer prison sentences for women based on the belief that women were
more likely to benefit from the rehabilitative nature of prison.

Historical examinations of women’s imprisonment help illuminate the
inconsistencies of women’s treatment in the criminal justice system. Nicole Rafter
(1990) describes the condition of women’s imprisonment from 1800-1935 as “partial
justice” because women both benefited from and suffered under the conditions of
judicial paternalism. Rafter explains that early gender stereotyping resulted in women

‘ being sentenced to non-custodial institutions, as protection, while serving longer
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sentences with much less adequate care and services than those available to their male
counterparts. Discretionary sentencing allowed judges to take into consideration
family obligations, pregnancy, motherhood, and a woman’s standing in the
community when determining sentences. Therefore, gender stereotypes of women
could be either an advantage or a disadvantage to female defendants, depending on
their social location. For female defendants, the difference between leniency and
harshness was often based on a judge’s determination that the defendant was a “good”
or a “bad” woman.

In 1973 the New Jersey State Supreme Court became the first court to reverse
statutes that openly discriminated against women by allowing judges to sentence

‘ women indeterminately and/or differently from male offenders. Justice Sullivan,

speaking for the New Jersey Supreme Court in State v. Chambers (1973) argued that
sentencing female offenders indeterminately, when a similarly-situated male would
receive a fixed prison term, was unconstitutional because such practices violated the
Equal Protection Clause of the Fourteenth Amendment (Moyer, 1985). However, it
was not until the mid-1980s that the federal government and many states constructed
legislation designed to reduce bias by limiting judicial discretion during sentencing.

Prior to the adoption of sentencing guidelines, a substantial body of empirical
research has examined how personal characteristics of defendants, such as gender and
race, affect sentencing outcomes. In 1995 Kathleen Daly and Rebecca Bordt

conducted a meta-analysis of the existing body of empirical work on gender and
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sentencing disparity. This review was intended to do for gender disparity what Kleck
(1981) and Hagan and Bumiller’s (1983) articles did for race disparity in sentencing.
That is, Daly and Bordt intended to describe and summarize what the empirical
literature to date revealed about gender disparity in sentencing. Daly and Bordt’s
analysis confirms that gender disparity in sentencing is strongly linked to the social
contexts of a “gendered existence.” Thus, while racial disparity in sentencing may be
a direct result of minority group disadvantage or prejudice, gender disparities are
“refracted through layers of cultural and social institutions” that must recognize and
confront the reality of gender differences (Daly and Bordt, 1995:164). They conclude
that an empirical and historical understanding of gender disparity must be informed

‘ by understanding how culturally imposed gender norms shape both individual
behavior and institutional responses.

Most studies since the 1980s have shown that women are sentenced more
leniently than men (Parisi, 1982; Curran, 1983; Nagel and Hagan, 1983; Zingraff and
Thomas, 1984; Figueiria-McDonough, 1985; Wilbanks, 1986; Johnston, et. al. 1987).
Although statistical research on gender disparity in sentencing universally has
suffered from small sample sizes and insufficient control measures, researchers have
compensated for these limitations through interviews, ethnographic observation, case-
studies, and secondary document analysis. Past research on gender disparities in
criminal sentences explains disparate treatment in three different ways: judicial

paternalism, judicial concern for family unity, and judicial leniency for “good”
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women. These three theories are described in more detail in the following sub-

sections of the chapter.

Judicial Paternalism

Early research on gender and sentencing used a theory of judicial paternalism
to explain gender disparities in the criminal justice system. This theory is based on
the belief that courts treat women more leniently than men out of a “duty” to protect
women, as the weaker sex, from the harshness of prison. According to Parisi (1982)
“male judges and prosecutors treat females more leniently because our society has
taught them to approach females in a fatherly and protective manner and to assume
that females have an inherently submissive, domestic nature” (Parisini, 1982: 207).
Judicial paternalism can be observed in early (pre-1970) sentencing laws for women
which provided the judiciary with the power to sentence women to reformatories
instead of prison in order to protect the “welfare of women and mothers” (Moyer,
1985). By sentencing women to more lenient punishment, the court enforced
traditional notions of women as “delicate” and “in need of protection.”

Darrell Steffensmeier (1980) identifies assumptions about the malleable nature
of women as an additional justification for judicial paternalism. Under this
assumption women are perceived to be more amenable to rehabilitation than men.
Using aggregate state-level sentencing data in combination with interviews,
Steffensmeier argues that judges believe women are less blameworthy than similarly

. situated males and have more potential for rehabilitation. Steffensmeier concludes
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that judges used such traditional assumptions about women’s nature to justify lenient
sentencing for female offenders.
The theory of court paternalism has been challenged on a variety of fronts.
First, the methodological limitations of early studies on gender disparity in sentencing
often forced researchers to compare the crude sentencing outcomes for men and
women without taking into consideration the effects of other variables, such as the
' severity of the offense, the existence of evidence, and a defendant’s criminal history.
Second, as women increasingly serve as judges and attorneys, a theory of judicial
leniency based on paternalism loses some of its original explanatory power. Finally,
theoretical questions about why judicial paternalism existed could not be answered
. from statistical sentencing comparisons alone. In response to this deficit, researchers
such as Kathleen Daly (1987) have argued that the scholarly community became so
entrenched in the belief that court paternalism explained sentencing disparity that it
failed to step back and question whether court officials were actually concerned about
protecting women. Instead, Daly suggested courts have used leniency toward women

as a vehicle for protecting the stability of families.

Judicial Concern for Family Unity

The theory that differences in family responsibilities cause gender disparities
in sentencing is founded on a belief that judges sentence women more leniently than
men because they fear that family safety would be jeopardized if the courts took a

‘ mother out of the home for the purpose of incarceration. Research from many
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disciplines suggests that modern gender roles within the family are no longer
controlled by traditional stereotypes, such as the mother as ever ready caretaker and
the father as absent provider (Stack, 1974; Chodorow, 1978; Skolnick, 1991;‘Coontz,
1992; Berry, 1993). However, family-based theories of justice argue that judges
continue to sentence women more leniently in order to keep women with their
families, rather than to protect women’s “delicate” nature.

Mary Eaton’s (1982) ethnographic study on the role of familial ideology in
sentencing practices in London concluded that magistrates evaluate male and female
defendants by their family situations. Eaton argues that female defendants used their
family responsibilities during pleas for mitigation of their sentence to reflect their

. conformity to normative social standards for women, as mothers or wives. Thus, the
criminal courts perpetuated the subordination of women by reducing sentences for
women who presented themselves as “traditional” mothers. According to Eaton,
being familied alone was insufficient for judicial leniency. Instead, courts used
family circumstances as a justification for reducing sentences when the woman’s role
in the family met “traditional” standards.

Early work by Daly (1987, 1989) challenged the mother-centered model of
disparate sentencing illustrated in Eaton’s study. Daly criticizes the notion that only
women receive leniency in sentencing due to their family responsibilities. In the
place of the women/mother-centered sentencing approach, Daly constructed a model

of family-based justice in which physical care, economic assistance, and emotional
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support of families were the main factors in judicial leniency. Using interviews and
court observations in a Massachusetts city, Daly found that judges considered
protection of the family unit as a legitimate concern of the court. Therefore, men who
are primary care-takers of families, or who contribute to the “wholeness” of a family,
could receive the same leniency from the court as that afforded to women with
children. As a corollary, Daly argued that non—familied defendants (either male or
female) were treated differently from either familied men or familied women.

In addition to ethnographic observations, Daly conducted statistical
comparisons of male and female sentencing outcomes in Springfield, Massachusetts;
New York City; and Seattle, Washington. In these jurisdictions, family status had a

‘ greater effect on sentencing mitigation than gender alone. Daly argues that defendants
with strong commitments to childcare and families are sentenced more leniently than
defendants without family responsibilities, with familied women still afforded more
Jjudicial leniency than familied men due to the strong role of mothers in primary
caretaking for children and families. Through interviewing judges, Daly discovered
that court officials justify sentencing familied-women more leniently than familied-
men because the state can more easily replace the economic support lost when a father
is incarcerated than to provide the physical and emotional care lost when a mother is
incarcerated. Daly’s model of family-based justice suggests that a strong judicial
concern for the preservation of the family results in more lenient sentences for

women.
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Social control has also been used to explain why defendants with family
responsibilities are sentenced more leniently than those without. Some judges assume
that people with close ties to families will refrain from future deviance. Kruttschnitt
and Green (1984) suggest that women are sentenced more leniently than men because
judges think women’s family responsibilities act as a type of informal social control
which reduces the need for incarceration, a formal mechanism of social control.
Therefore, family responsibilities can become an important consideration at
sentencing based on the theory that they serve a deterrent function.

The effect of gender differences in family roles and responsibilities on
sentencing is far from settled. The empirical research on family-based sentencing

. disparity is sparse. Most research on family and sentencing has been conducted using
small populations for judicial interviews or ethnographic observations in the
courtroom. Although these studies may not be generalizable to the entire population
of sentenced defendants, their rich descriptions have helped to provide a foundation
for understanding how women’s roles and responsibilities within the family have
affected sentencing outcomes. A small number of studies have called into question
the idea that women benefit disproportionately from family responsibilities. For
example, in a 1991 study Gayle Bickle and Ruth Peterson conducted a statistical test
of gender, race, and family roles using data from federal defendants during the late
1970s. Using data that combined pre-sentence investigation information on offender

backgrounds with sentencing outcome data, Bickle and Peterson found that male
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defendants received a greater benefit from family responsibilities than female
defendants. Although Bickle and Peterson agree with Daly that economic support is
less important for mitigation than physical or emotional support, they point out that
male involvement in parenting was rewarded to a greater degree than female
involvement in parenting. Thus, judicial consideration of family responsibilities may
disproportionately benefit male defendants more when they are involved with family

caretaking because such duties are traditionally not expected of men.

Judicial Leniency for “Good Women”

A number of feminist scholars have been critical of the empirical research on
gender disparity in sentencing because it has traditionally focused on differences in
sentencing outcomes between men and women. Such critics suggest that it is equally
important to understand why some women are treated differently than others. Past
research confirms that cultural stereotypes about “appropriate” behavior for women
affect how women have been treated in the criminal justice system (Chesney-Lind,
1973; Kruttschnitt, 1984; Rafter, 1990; Butler, 1997). Nicole Rafter (1982, 1990)
documents a dual system of punishment for female offenders during the middle of the
nineteenth century. Women whom the court deemed “feminine” or “trainable” were
candidates for reformatories. Conversely, women whom the court judged “bad” or
“masculine” were subject to incarceration in a penal institution. Similar research on
western prisons in the late 19™ and early 20™ centuries shows that female offenders

. who violated socially accepted gender norms were sentenced to male prisons.
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Because relatively few women committed serious crimes during this period of history,
there was little demand for separate female prisons. As a result, “fallen women,” the
most unfeminine female offenders, were left to serve their sentences in male prisons
(Butler, 1997).

Candice Kruttschnitt (1982, 1984) found that for women defendants, the
distinction between law-abiding behavior and social respectability is blurred in the
courtroom. Kiruttschnitt concludes that “the degree of respectability that she [the
defendant] achieves in other areas of her life appears to be, taken in total, as equally
significant as her previous involvement with the law” (1984: 232). Thus, while male
offenders are evaluated on prior criminal records and the seriousness of their offense,

. female offenders are additionally being judged by how well they meet cultural
expectations of appropriate feminine behavior.

Some research shows that the sentencing of female offenders is influenced by
the type of offense in which they were involved. Courts have historically perceived
women who committed “masculine” offenses as “evil women,” and have sentenced
them more harshly than their male counterparts. Such disparate sentencing was often
justified on the grounds that the actions of “evil women” were both a legal and social
transgression. In a study of female homicide across six major cities, Coramae Richey
Mann (1996) found that women’s punishment for murder was gender-based. Women
who killed men received more serious final charges and were sentenced to prison

more frequently with longer sentences than women who killed other women. Mann
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concludes that such disparities are based on gender role violations. The criminal
justice system punishes women more harshly when they defended themselves against

spousal violence or assaults by men -- a step outside their passive feminine role.

Lingering Questions About Gender Disparity in Sentencing

The effect of a defendant’s gender on sentencing outcomes is far from settled.
New research has suggested that the more complex interaction of race and gender may
disrupt the patterns of leniency toward women observed in previous studies. Studies
on race and sentencing before and after the adoption of sentencing guidelines have
dealt with the issue of race disparity in criminal sentencing (Kleck, 1981; Spohn,
. Gruhl and Welch, 1981; Albonetti, 1997; Alexander, 1997). However, reviews of the
race and sentencing literature have told us little about race differences in the
sentencing of women. Scholars have long recognized the influence of race and class
on criminal sentencing, but the analysis of gender, race, and sentencing has
historically been scarce. To understand the relationship between race, gender, and
sentencing, feminist scholars have begun to explore the relationship among “racism,
class bias, and patriarchy in the criminal law's subordination of women” (Roberts,
1997: 4). Black-feminist theorists have argued that race is a multiplicative, as
opposed to additive, factor of disadvantage for black women (Hill-Collins, 1991).
Thus, race is not a single factor among many for women of color, but rather, one that

intensifies the significance of other disadvantages faced during sentencing. Without
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examining the sentencing of women of color, we cannot understand the multiple
influence of race and gender on sentencing outcomes.

Historically women of color have not benefited from judicial chivalry to the
same degree as white women (Feinman, 1986; Rafter, 1990). Courts often sentenced
white women to reformatories and black women to traditional penal institutions.
Racial bias in court processing also resulted in more women of color being sentenced
to prison for longer terms. Such racial disparities in the sentencing of women may
explain the appearance of increased criminality among black women during the late
1800s and early 1900s (Sarri, 1986).

Studies comparing recent sentencing outcomes for white women and women
of color have found that black women are overrepresented in the prison population
and are serving longer prison terms than white women (Kruttschnitt, 1982; Chilton
and Datesman, 1987). Data on the racial breakdown of female inmates in federal
prison also suggested that race influences the sentencing of female offenders. In
1993, black women constituted 39 percent of the female inmates in federal prison, far
greater than their representation in the overall population (Bureau of Justice Statistics,
1993). However, these studies are limited because they did not control for many
important variables such as prior history or type of crime. Yet, more systematic
studies of sentencing disparities have found that race alone fails to explain sentencing
disparities between white and black female offenders (Gruhl, Welch and Spohn,

1984; Daly, 1989).
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Feminist legal scholars have raised a serious concern about the possible
influence of a social mythology of “unfit” black mothers on race and gender disparity
in sentencing outcomes (Roberts, 1997; Gomez, 1998). The selective prosecution of
black women aimed at preventing prenatal substance abuse is one example of how
race and gender interact to influence sentencing outcomes. Local and national studies
report little difference in the prevalence of drug abuse by pregnant women of color
and pregnant white women, yet women of color have been disproportionally targeted
for fetal substance abuse (Chasnoff et. al., 1988; Maternal, Infant, and Child AHealth
Council, South Carolina, 1991; Dickerson and Leighton, 1994). Scholars suggest that
both the greater government supervision of black women and social perceptions that

. they have failed to meet white middle-class ideals of motherhood may be responsible
for the selective prosecution of black women for fetal substance abuse (Roberts, 1997,
Gomez, 1998). The interaction of race and gender may be the most critical element
for gaining a full understanding of how sex and cultural gender norms affect
sentencing.

Within the large body of research focusing on sentencing disparity between
men and women, there are researchers who suggest that the effect of gender on
sentencing may not be as great as originally proposed. More advanced control
mechanisms for quantitative analysis have challenged the conclusions about gender
disparity that were found in older bivariate sentencing analysis. Research by

Steffensmeir, Kramer and Streifel (1993) and Tjaden and Tjaden (1981) using control
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variables such as past record and multiple offenses, found women were more likely to
commit fewer serious crimes than men and had less serious criminal histories.
Therefore, female defendants were sentenced more leniently than men because they
were actually less serious offenders. Fenster and Mahoney’s (1981) study of chivalry
and paternalism illustrated the importance of statistical controls. By compiling a
sample of male and female sentences for felony offenses. As they grouped the
defendants by criminal histories, they found that sentencing levels between men and
women with similar prior records began to converge. Fenster and Mahoney conclude
that the perception that women receive lenient sentences was an artifact of fewer past
offenses. Similarly, Daly and Bordt’s meta-analysis of gender and sentencing

. research, found that controlling for prior record and offense severity often reduced the
relationship between sex and judicial leniency.

Kathleen Daly’s (1995) qualitative study of sentencing in New Haven,
Connecticut also indicates that gender norms and family roles may play a lesser role
in sentencing than previously believed. Daly used paired samples of male and female
defendants to test whether gender or family responsibilities affected sentence
outcomes. After comparing the crime and criminal history reports for both male and
female offenders, she concludes that few differences actually existed in types of
sentences.

While the literature on sentencing practices prior to the adoption of structured

sentences guidelines identified gender as a factor in preferential sentencing, the
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overall effect of being male or female remained unclear. However, much of this
research is incomplete, in part, because scholars have been reluctant to question the
gendered nature of both the sentencing process and the criminal justice system itself.
Instead, research on gender and sentencing has traditionally treated a defendant’s
gender as one independent variable among many, comparing the experiences of
female defendants against a benchmark of male sentencing. Such research methods
fail to illuminate how gender roles influence the sentencing process or examine how
male and female defendants “do gender” (Lorber, 1995). To more fully understand
why gender differences exist in sentencing outcomes, it is increasingly important to
examine how institutions themselves are shaped by gender, and how such institutional

. gender biases affect female defendants differently depending on their race or social
class. Until we begin to place gender at the center of our analysis, women’s
experiences within the criminal justice system will continue to be marginalized by
research.

Over the last decade the landscape for research on gender disparity in
sentencing has changed dramatically. The widespread implementation of mandatory-
minimum sentences and sentencing guidelines has weakened the discretionary powers
of judges. Therefore, new research on the effect gender on sentencing outcomes must
be understood within the context of sentencing guidelines. This project seeks to

understand the sentencing decisions for male and female defendants under a
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sentencing guidelines system while also identifying how the sentencing process under

the federal guidelines is shaped by cultural gender norms.
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Chapter Two
The Origin of Gender-Neutral Sentencing Policies and the
Adoption of the Federal Sentencing Guidelines

Previous research, as discussed in chapter one, has confirmed that a
defendant’s biological sex and social gender roles often affect criminal sentencing
decisions. Even though the effect of gender has not been static throughout history,
women (particularly white middle-class women) have consistently received more
lenient sentences than men. In response to these and other disparities in sentencing
outcomes, Congress adopted a form of determinate sentencing, the Federal
Sentencing Guidelines, to reduce the influence of a defendant’s personal

. characteristics during the sentencing process. This chapter tracks the development
and implementation of the Guidelines to provide a historical context for questions
about how gender affects sentencing under a determinate sentencing model. The
history of the “guidelines movement” and court interpretation of policy statements
from Federal Sentencing Commission about when judges may depart from the
Guidelines, affect how federal sentences are determined today. This chapter ends
with an overview of the development and interpretation of the “extraordinary family
circumstance” (EFC) departure, a departure strongly influenced by gender norms. By
documenting how a specific departure has developed and been interpreted by the
courts, I hope to illustrate how gender continues to influence sentencing outcomes

under the Guidelines.
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History of the Federal Sentencing Guidelines

Until 1987, federal district court judges had relatively unrestricted power to
sentence defendants. While these sentences could be reviewed by appellate courts,
the appeals process showed great deference to the “fact sensitive” process of
sentencing within the district courts. As long as sentences fell within proper statutory
limits they were not reviewed. The discretionary latitude of judges to determine
sentencing outcomes was perceived by many scholars, activists, and lawmakers as the
cause of judicial leniency that resulted in discriminatory sentencing. Under public
demand for harsher and more certain punishment, the United States Congress passed

. a landmark comprehensive structured sentencing system known as the 1984

Sentencing Reform Act.! Following a national trend of rejecting indeterminate,
rehabilitation-based sentencing schemes, this new federal sentencing system was
designed to meet three main objectives: 1) produce “just” and “uniform” punishment,
2) increase crime control, and 3) reduce the influence of extra-legal defendant
characteristics on sentencing (Smith and Koh, 1993).

The federal sentencing reform movement of the late 1970s and early 1980s
was part of a broader shift toward formalism and rationalization in American criminal

law. Substantive criminal law and criminal procedure underwent major revisions

! The Sentencing Reform Act was part of the Comprehensive Crime Control Act of
1984. The provisions of the Sentencing Reform Act can be found in 18 U.S.C.
' Section 3551-3673 or 28 U.S.C Section 991-998.
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during the 1960s, setting the stage for broad-based sentencing reform. In 1965, the
American Law Institute drafted the Model Penal Code (M.P.C.) as an attempt to
standardize criminal law. The M.P.C. provided a template for the characteristics of
different types of crimes for states to adopt. Simultaneously, the United States
Supreme Court began placing stringent rules on criminal investigations and police
practices in an attempt to formalize and standardize treatment of suspects, which had
historically varied from state to state (Stith and Cabranes, 1998).

The federal sentencing reform movement developed out of the unlikely
alliance between law makers concerned about equal rights and policy makers pushing
for retributive and punitive justice. This movement was influenced, in part, by the

. race-centered civil rights struggle in the United States, which brought increased
political and scholarly attention to racial disparities in criminal sentences. Although a
substantive body of research demonstrated gender disparity in sentencing, the national
dialogue on sentencing reform was framed around race and class disparity. Gender
inequality in sentencing was a secondary concern to both social scientists and policy
makers.

In reaction to perceived inequalities in the federal sentencing system, social
and legal scholars pressed for federal legislation that would replace indeterminate
sentencing with a system that offered greater predictability in determining proper

sentence dispositions and lengths of imprisonment (Frankel, 1973; von Hirsch, 1976;
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Kennedy 1979). During the 1970s and early 1980s, a number of scholarly studies
were published illustrating a lack of uniformity in judicial sentencing and parole
practices in both federal and state courts. One of the most interesting and
illuminating of these studies was conducted in the second circuit in the mid-1970s
(Partridge and Eldridge, 1974). In this study, fifty district court judges from the
second judicial circuit, which include the federal districts in New York and
Connecticut, were given a set of identical criminal files and instructed to indicate a
sentence for each case. The “hypothetical” sentences imposed by the fifty judges
varied dramatically for each test case. For example, the “hypothetical” sentences for a
bank robbery case ranged from five years imprisonment to eighteen years

. imprisonment.

In addition to exposing stark disparities in sentencing practices among
individual judges, a number studies concluded that sentencing disparities were
correlated with individual characteristics of defendants such as race, gender,
education, and income (Hagan, 1974; Tiffany, 1975; Lortz and Hewitt, 1977; Farrell
and Swigert, 1978; Sutton, 1978). These studies demonstrated that judicial discretion
in sentencing led to wide variations in sentence outcomes among different judges, the
effect of which often resulted in race, class, and gender disparity in sentencing.

Alongside the scholarly debate about sentencing disparities, policymakers in
law enforcement agencies found themselves reacting to ideological shifts in the

criminal justice community away from the goal of rehabilitation. During the late
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1970s and early 1980s, a large and powerful segment of the criminal justice
community adopted punitive, deterrent-based models of justice. In speeches and
testimony before Congress and in the media, these groups recalled the image of the
unrepentant young male predator in order to symbolize the failures of rehabilitation.
The campaign for retributive sentencing ignored the experiences of female offenders
and inmates.

In response to scholarly research and internal governmental pressure to
develop standardized models of sentencing, the United States Board of Parole was the
first agency to experiment with a guidelines model. The parole board guidelines,
initially developed in the late 1960s, allowed parole hearing examiners to set the

. length of incarceration within a narrow range provided for by the guidelines.
Deviations from the parole guideline ranges were granted only by written request
(Bureau of Justice Assistance, 1996). This model was later applied to sentencing in
experiments in four local jurisdictions (Essex County, New Jersey; Polk Country,
Iowa; Denver, Colorado; and the State of Vermont) from 1974 to 1976. By the late
1970s and early 1980s nearly all states were experimenting with or adopting
variations of these standardized sentencing models.

The Sentencing Reform Act of 1984 was the first significant effort to reform
and equalize sentencing in the federal courts, which have jurisdiction for all violations
of federal law. There are ninety-four federal district courts, with at least one federal

court located in each state. The Sentencing Reform Act created the United States
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Sentencing Commission,” abolished federal parole, and narrowed judicial discretion
at sentencing through the use of standardized sentencing ranges.

Organized in October 1985, the U.S. Sentencing Commission was granted
authority by Congress to design and monitor the Federal Sentencing Guidelines (28
U.S.C. Section 991, b1B). The Sentencing Commission is an independent agency in
the judicial branch of government and the United States President appoints its seven
members. The Commission evaluates the effects of the Guidelines on the criminal
justice system and recommends appropriate modifications of criminal law and
sentencing procedures to Congress.> The Sentencing Commission submitted its
original guidelines and policy statements to Congress on April 13, 1987. The

. Guidelines became effective on November 1, 1987, and have been applied to all
federal offenses committed on or after that date (Sentencing Commission, 1991).

Shortly after implementation of the Guidelines, the constitutionality of the
Sentencing Reform Act was challenged on a variety of fronts. Defendants sentenced
under the Guidelines claimed that the Sentencing Commission and the Sentencing
Reform Act were improperly usurped judicial authority and violated the separation of
powers between Congress and the judiciary. The constitutionality of the Sentencing

Commission’s authority was upheld in the 1989 case of Minstretta v. United States.

2 The duties of the United States Sentencing Commission are set out in chapter 58 of

title 28 of the United States Code.

3 The Commission has the authority to submit each year to Congress guideline

amendments which automatically take effect 180 days after submission unless a law is
' enacted to the contrary (United States Sentencing Commission, 1997).
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In Mistretta the Supreme Court upheld the constitutionality of the Sentencing Reform
Act and of the Commission as an independent judicial branch agency, arguing that

achieving uniformity in sentencing was an appropriate congressional action.

Operation of the Guidelines and Use of Downward Departures

The Federal Sentencing Guidelines were designed to take into account the
nature of a defendant’s criminal conduct and their criminal record. Sentences for
each offender are calculated by assigning a primary offense level, a number that
serves as a starting point in assessing the seriousness of an offense. The primary
offense level can increase or decrease based on the particular circumstances of the

. defendant and his or her level of involvement in criminal activity. The calculation of
an offender’s primary offense level is outlined in the pre-sentence investigation report
prepared by the Department of Probation.* The primary offense level forms one axis
of the table used to determine sentencing ranges under the Guidelines. The primary
offense axis extends from level one (least serious) to level forty-three (most serious).
The second axis of the sentencing grid represents the defendant's criminal history, on

a scale of one to six. Like the prim’ary offense level, the calculation for a defendant’s

* Probation officers calculate the offense level based on the seriousness of the
offense, the number of counts, and any relevant adjustments, as specified in the
Guidelines Manual, that could be made to the offense level. Adjustments can either
increase or decrease the offense level depending on the particular adjustment and are
outlined in Chapter Three of the United States Sentencing Commission, Guidelines
Manual.
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criminal history score is outlined in the pre-sentence investigation report. The
defendant sentencing range is determined by the point where the offense level and
criminal history category intersect on the Federal Sentencing Guidelines Grid,
included in Appendix L

Under the Guidelines, federal judges retain discretion for sentencing an
individual within the range that has been prescribed by the Sentencing Commission.
However, if judges choose to impose a sentence outside of the guideline range they
must justify the departure by identifying the factors that distinguish a defendant’s
circumstances from other similarly situated defendants. The decision to sentence an
individual below the range mandated by the Guidelines is commonly referred to as a

. “downward departure.” Downward departures are important because they disrupt the
uniformity of the Guidelines and re-introduce judicial discretion into the sentencing
process.

When a judge determines that an individual defendant’s circumstances
warrant sentencing outside the guideline range, the judge may reduce the defendant’s
offense level by a certain number of points, decreasing the length of the sentence. In
all cases the judge must provide reasons for any departure. The pre-sentence
investigation report, prepared by representatives from the federal probation office,
helps judges identify individual facts or circumstances about a defendant that might
Justify a departure from the Guidelines. The pre-sentence investigation report gives

judges information about a defendant’s criminal history, involvement in the crime in
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question, seriousness of that offense, degree of injury to the victim, and background
information about the defendant (their employment, educational background,
economic status and family).°
Sentences outside the guideline range are subject to review by the courts of
appeals for both "reasonableness"” and potential violations of the Sentencing
Commission’s policies. In establishing the Federal Sentencing Guidelines, Congress
acted on the belief that offender characteristics should not determine sentencing
patterns, but rather, that sentences should be based on the type of crime and an
offender’s past criminal record. In the Guidelines the Commission instructs that sex,
like race and class, was a factor that should never be relevant to sentencing (USSC
‘ Manual, 5H1.10). Consequently, federal courts are prohibited from departing from
the Guidelines based on the race, gender, religion, or class of an individual defendant.
However, the Commission recognized that judges might legitimately use some
defendant characteristics as justifications for a departure. It has outlined certain
factors that are not “ordinarily relevant” for the determination of whether a sentence

should be outside the guideline range (18 USC Section 3553b). These offender

® The pre-sentence investigation reports used in the post-guideline era contain
substantially less personal information about a defendant’s family and background
than those used before the enactment of the guidelines. Under the Federal Sentencing
Guidelines system the pre-sentence investigation reports are used to calculate a “tally”
of criminal activity and relevant criminal conduct to construct the offense level at
which the defendant should be sentenced. This mathematical model discourages
probation officers from including information in the pre-sentence investigation report
that cannot be assigned an appropriate “point-value.” The pre-sentence investigation
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characteristics are outlined in Part H of the Guideline Manual Policy Statement (see
Appendix II). An offender’s age, physical condition, mental or emotional condition,
and family and community ties should "not ordinarily” be relevant in decisions to
depart from Guidelines (United States Sentencing Commission Manual, SH1.6,
1997). However, the Sentencing Commission has deferred to the courts to interpret
how extensively judges may use offender characteristics to justify departures from the
guideline range.

Since the adoption of the Guidelines, the courts have questioned how
stringently they should interpret the “not ordinarily relevant” language in the
Commission’s policy statements. Were judges absolutely prohibited from departing

‘ from the Guidelines based on such characteristics? While the Sentencing
Commission has offered little guidance on how federal judges should interpret the
“not ordinarily relevant” language of their own policy statements, a number of federal
appeals cases have directly addressed scope of judicial discretion that should be
allowed for judges to grant departures based on defendant characteristics. In United
States v. Koon (1996), the Supreme Court clarified the guideline departure process
using the following list of analytical questions: 1) What features of this case,
potentially, take it outside the Guidelines’ “heartland” and make it a special or
unusual case? 2) Has the Commission forbidden departures based on those features?

3) If not, has the Commission encouraged departures based on those features? 4) If

' report can also be critical on appeal when the appellate courts review the
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not, has the Commission discouraged departures based on those features? This four-
step model has become the guiding formula used by appellate courts for reviewing the
departure decisions of lower courts since 1996.

In Koon, the Supreme Court acknowledged that determining when a
defendant’s circumstances are extraordinary is a difficult task for federal judges. The
Court encouraged judges to use their day-to-day experiences as a guide for making
such determinations, but it suggested that judges should depart from the Guidelines
“only if the characteristics are present to an exceptional degree or in some other way
make the case different from the ordinary case where the characteristics are present”
(96). Though Koon provided a roadmap for federal courts to interpret the “not

‘ ordinarily relevant” language from the Sentencing Commission, judges across the
federal judicial circuits continue to differ on whether particular offender
characteristics, such as being a primary caretaker in a family, or individual
circumstances, such as having a significant number of dependant children, qualify as
extraordinary.

Extraordinary Family Circumstance Departures and the Emergence of
Gender in the Departure Process

Though the federal sentencing reform movement was born out of concern over
racial injustice in sentencing, it has had profound influences on the sentencing of

female offenders. The Guidelines were originally designed around a model of the

‘ “appropriateness” of a particular departure from the guidelines.
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male offender. Testimony presented by the Justice Department and members of
Congress about the effects of a Federal Sentencing Guidelines system largely
overlooked the experiences of female offenders, both during sentencing and after
incarceration. Not surprisingly, judges have struggled to apply “gender-neutral”
sentencing policies to individual circumstances where the facts of criminal activity
and the ramifications of sentencing on defendants and their families are affected by
the gender of the defendant. Departures for extraordinary family circumstances (EFC)
are one of the most prominent examples of the conflict between the goals of neutrality
and the reality of gender in a defendant’s life.

Departures from the Guidelines represent one of the most important vestiges

. of judicial discretion under the Federal Sentencing Guidelines. Some legal scholars

and practitioners have cautioned that judicial discretion to depart from the Guidelines,
especially by lowering sentences, threatens to reintroduce gender bias into sentencing.
Judicial discretion to depart from the Guidelines based on a defendant’s extraordinary
family circumstances has raised even stronger concerns among feminist scholars in
light of deeply entrenched social understandings about expected gender roles in
families (Raeder, 1993; King, 1996).

Social science research and gender bias studies by the courts have shown that
women offenders have unique needs because they are more likely to be single mothers
or primary caretakers (Mumola, 2000; Ninth Circuit Gender Bias Task Force Report,

1992). Despite the difficult and marginalized circumstances of many female

This document is a research report submitted to the U.S. Department of Justice. This report has
not been published by the Department. Opinions or points of view expressed are those of the
author(s) and do not necessarily reflect the official position or policies of the U.S. Department of
Justice.



34

offenders’ lives, the Sentencing Commission determined that the family
responsibilities of defendants should not “ordinarily” be a basis for reducing
sentences. The framers of the Guidelines argued against recognition of family
responsibilities during sentencing because it was believed that judicial consideration
of family responsibilities could lead to race and class disparities (Breyer, 1988; Nagel
and Johnson, 1994). Evidence presented at the Sentencing Commission hearings
suggested that white men, with economic resources, were more likely to benefit from
judicial consideration of family responsibility than non-white men, with fewer
economic resources. During these hearings the Commission did not hear evidence on
how judicial consideration of family responsibilities could positively or negatively
affect female defendants or their families (Raeder, 1995). As a result of these
hearings, the Commission created a policy that allowed sentencing departures only in
the case of “extraordinary family circumstances.” Again, the Commission failed to
clarify or define what family circumstances would make a case “extraordinary.”

Since the adoption of the Federal Sentencing Guidelines, federal judges,
lawyers, and criminological scholars have struggled to define what circumstances
make a family situation “extraordinary.” Across the federal judicial circuits no
magical formula exists for determining the number of dependants or degree of family
destruction that rises to the Commission’s standard of “extraordinary.” Judges differ
widely in their interpretation and application of the EFC departure. Thus, the

possibility of obtaining a downward departure based on family responsibilities is
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contingent upon both the facts of an individual defendant’s life circumstances and the
jurisdiction or courtroom in which the defendant is sentenced. Across the federal
courts, three main definitions of an extraordinary family circumstance have emerged:
1) circumstances so rare or unusual that they would not have been considered by the
Sentencing Commission; 2) family situations so compelling that they warrant a
departure; and 3) multiple family troubles that, when taken as a “totality of the
circumstances,” justify the departure.

Rare Family Circumstances Outside the Consideration of the Sentencing
Commission

In its most stringent application, the EFC departure has been limited to rare
’ family circumstances where defendants must prove that their family responsibilities
are sufficiently different from the “normal” family circumstances commonly faced by
defendants. In a 1999 case, Judge Nancy Gertner of the District Court of
Massachusetts summarized her understanding of a “rare family circumstances” by
stating that “family obligations may be relevant if these obligations are present to an
‘unusual degree,’ if the facts differ ‘significantly’ from ‘the norm,’ taking the case out
of the ‘heartland,’ suggesting that the case is ‘exceptional’ or ‘atypical’” (U.S. v.
Thompson, 1999). In other words, courts applying this standard have constructed a
threshold for EFC departures where the effect of incarceration must fall outside the
“normal disruption to the family and parental relationships” that would be found in a

usual case (U.S. v. Canoy, 1994). For example, in US v. Spedden (1996) the court
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granted an EFC departure for a defendant whose wife and child were both suffering
frofn potentially fatal illnesses, arguing that such circumstances are rarely found
among defendants.

Courts that most stringently restrict departures from the Guidelines because of
family responsibilities view parent-child separation due to incarceration as an
“ordinary, if not self-evident, fact of life”(United States v. Chestna, First Circuit,
1992). Thus, single parenthood alone is normally an inappropriate justification for an
extraordinary family circumstance departure (United States v. Brand, Fourth Circuit,
1990; United States v. Carr, First Circuit, 1991; United State v. Cacho, Eleventh
Circuit, 1992; U.S. v. Leandre, District of Columbia, 1998). Some judges argue that

. single mothers or primary caretakers should reasonably foresee that their removal
from the home could create disastrous consequences for the family unit. As women
have increasingly shouldered the responsibilities of raising children on their own,
their status as single parents has become more accepted as a normal family
circumstance. Thus, the situations of single mothers are far too ordinary to be
justified as “outside the heartland” of cases, and the harm of incarceration is

considered by the courts as “foreseeable” for most defendants.

Sufficiently Compelling Family Circumstances
The second definition of an extraordinary family circumstance recognizes
“compelling” family needs. Under this definition, a judge may depart from the

‘ Guidelines when the sentence creates a “destruction of the lives of dependants.”
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(United States v. Duarte, Ninth Circuit, 1990; United States v. Thomas, Seventh
Circuit, 1991; United States v. Gaskill, Third Circuit, 1993; United States v. Merritt,
Second Circuit, 1993). The “compelling family need” definition for an extraordinary
family circumstances allows judges to weigh the relative impact of a defendant’s
incarceration on the family.

The second circuit appeals case of United States v. Johnson (1992) established
the “compelling family need” standard for EFC departures. In Johnson, the court
allowed a downward departure to stand because the family circumstances of the
defendant were substantially more compelling than normal. The defendant in Johnson
was convicted of bank fraud. She was a single mother of three children, one of whom

' was an institutionalized daughter. She was the primary caretaker of her daughter’s
child as well as secondary caretaker of her son’s two children. According to the
appellate court, Ms. Johnson faced “more responsibility than an ordinary parent, more
even than those of an ordinary single parent”(United States v. Johnson, 1992:124).

The second circuit, which includes New York City and the surrounding metro
area, is the only judicial circuit to embrace the “compelling family need” definition of
and extraordinary family circumstance. This definition arose, in part, because of the
particular challenges that families of incarcerated defendants often face in New York
City. As one second circuit judge noted:

A parent’s role in supervising children and in providing support is

particularly important in these times when uncontrolled children of broken

families burden our courts and social institutions and add to the welfare
. rolls. Courts cannot ignore the fact that close to 50% of children in this
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city [New York City] are born out of wedlock and most lack parental
guidance. (U.S. v. Abbadessa, 1994:28).
While some federal judges outside of the second circuit have followed the lead of
Johnson and adopted a “compelling family need” definition for EFC departures, few

of these cases have been upheld upon appeal.’

Totality of Family Circumstances

In 1996 the Sentencing Commission added a paragraph to Sentencing
Guidelines Manual (section 5K2.0) which allowed for downward departures based on
a combination of factors that taken alone might be insufficient for justifying a
departure. This expanded definition power is commonly referred to as a “totality of
the circumstances” departure.® The case of U.S. v. Wehrbein (1999) illustrates how
family circumstances that on their own do not rise to the level of “extraordinary” have

been combined with other factors to justify a departure from the Guidelines. In 1999,

" For example, in U.S. v. Pozzy (1990), the Massachusetts District Court
recommended a departure for a pregnant mother, based on her compelling family
circumstance, but the case was later reversed by the First Circuit Court. Similarly, in
U.S. v. Goff (1990) the Fourth Circuit Court reversed a “compelling family
circumstance” departure for a single mother granted by the Southern District of West
Virginia.
¥ Although the amendment to the guidelines was not formalized until 1996, a number
or circuits had adopted a modified “totality of the circumstances™ justification through
the appellate court review process. For example, the seventh circuit allowed district
judges to consider the family circumstances of a defendant in combination with other
individual factors that might distinguish a case from the “heartland” of similar cases,
but it would not permit a downward departure based on extraordinary family
circumstances if the results conflicted with a statutorily imposed minimum sentence
‘ (U.S. v. Thomas, 1993).
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the state of Nebraska and the United States Attorney’s office prosecuted Boyl
Wehrbein twice for similar conduct in a marijuana transaction. Although this dual
prosecution did not rise to a constitutional violation for double jeopardy, it arguably
caused undue harm to Wehrbein and his family. Additionally, one of Wehrbein’s
sons suffered from a serious emotional disorder that was exacerbated by the threat of
his father’s incarceration. The court argued that Wehrbein’s family circumstances,
by themselves, were not extraordinary enough to justify a departure. However, the
court concluded that the child’s illness in combination with the dual prosecution

justified a departure under the “totality of the circumstances” definition.

‘ These three definitions illustrate the lack consensus within the courts about
when family responsibilities become “extraordinary.” The variation among circuits
over the type and degree of hardship to a defendant’s family that is necessary to
justify an EFC departure threatens to erode the possibility for a unified EFC standard.
The inter-circuit variation in both defining and granting EFC departures represents a
larger struggle between the federal judges, interested in independence and the
Sentencing Commission, interested in achieving uniformity in sentencing. Broader
judicial interpretation of the EFC departure provision illustrates one way that federal
judges have used the Commission’s policy statements to enhance their own
discretion. However, the Commission ultimately holds the power to clarify or to

eliminate departures, further binding the hands of judges in sentencing federal
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defendants.’

Policy Implications of Gender-Neutral Sentencing

The Federal Sentencing Guidelines were created to reduce disparities in
sentencing based on offender characteristics. As a result of the Guidelines and
subsequent Commission policies, such as limiting judicial consideration of family
responsibilities during sentencing, historically high numbers of women are facing
incarceration in federal prisons--leading some to suggest the cure for unequal
sentencing may actually be worse than the disease (Chesney-Lind, 1996; Raeder,
2000).

. The Federal Sentencing Guidelines in combination with legislatively imposed
federal mandatory-minimum sentences have increased the likelihood of long
sentences for both men and women, particularly drug offenders. In the early 1980s,
the Reagan administration launched a national effort to reduce drug abuse and protect
communities most affected by drugs and violence. Drug use, particularly crack
cocaine, was the target of two federal sentencing laws amending the penalties for
dealing and possessing drugs. These laws in combination with the “real conduct”

design of the Federal Sentencing Guidelines make drug conspirators eligible to be

°InUS.S.G. chapter 1, part. A, subsection 4b the Commission’s oversight of judicial
decision-making and departures in particular is articulated. “By monitoring when
courts depart from the Guidelines and by analyzing their stated reasons for doing so
and court decisions thereto, the Commission, over time, will be able to refine the
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sentenced for all drugs associated with the transaction or conspiracy and for any
additional drugs that could be attributed to “relevant conduct” of the defendant.
Because mandatory drug sentences are based on the quantity and weight of the drugs,
rather than some measure of culpability, female defendants who had traditionally
played minimal roles in drug transactions, such as couriers, could be held responsible
for all the drugs or activity associated with the criminal act. As part of this zero
tolerance policy, more federal drug agents took part in state and local drug
investigations making federal drug prosecutions, which carried stiffer penalties, much
more frequent. Between 1992 and 1998 the number of federal drug prosecutions rose
16 percent (Transactional Records Access Clearinghouse, 2000).

. In 1986, before the intr'oduction of the Federal Sentencing Guidelines, only 77
percent of the people convicted for drug crimes were sentenced to prison, compared
to 89 percent in 1991 (Gillard and Beck, 1998). The increase in prison sentences for
drug convictions is compounded by a five-fold increase in the average amount of time
a drug offender serves under the Guidelines, compared to the time a drug offender
would serve if sentenced before the Guidelines were adopted (Gillard and Beck,
1998).

Stiff sentences for drug crimes have had a greater proportional impact on
female offenders. In 1991, at the height of the war on drugs campaign, 12,600

women were serving sentences for drug offense in federal and state prisons, a 432

. Guidelines to specify more precisely when departures should and should not be
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percent increase from the 2,400 female inmates serving time for drug offenses in
1986. During this same period, male drug offenders experienced a 281 percent
increase in imprisonment (Bureau of Justice Statistics, 1993). In the federal system,
women’s arrests and incarceration for drug offenses now outnumber those offenses
traditionally associated with women such as larceny and petty theft (Chesney-Lind,
1997; Mann, 1996, Uniform Crime Reports, 1999). Such changes reflect a shift in the
objectives of police and prosecutors rather than any real change in female criminal
behavior.
The increases in women’s imprisonment have fallen disproportionately on
African American women. In 1996, 42 percent of African American women who
. were incarcerated nationwide were serving time for a drug related sentence (compared
to only 36 percent for white women) (Human Rights Watch, 2000). By the late
1990s, in the federal prison system alone, black women comprise 35 percent of the
9,200 female inmates, a much greater proportion than their overall representation in
the population. Such racial disparities appear to be worsening as sentencing rates
increase for women over time. In both state and federal correctional institutions,
African American women experienced the greatest increases in criminal justice
control of all demographic groups studied. Between 1989 and 1994 the incarceration
rate for African American women increased 78 percent (Mauer and Huling, 1995).

This is double the rate of increase for black men and white women and more than

. permitted.
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nine times the increase for white men (Mauer and Huling, 1995).

But what explains such differential incarceration rates? Although virtually all
scholars agree that sentences for women, particularly women of color, have
dramatically increased since the adoption of the Federal Sentencing Guidelines,
virtually no empirical research has focused on the causes of this increase. Do women
receive dramatically higher sentences because of mandatory minimum penalties or are
limitations on judicial discretion, particularly in the area of recognizing family
responsibilities, the cause of such increases? Are some women disproportionately
likely to receive prison sentences because they are more likely to be involved in
“serious” or “dangerous” criminal activities that carry heavier sanctions? Exploring

. the use of departures in federal sentencing is a first step to answering these troubling
questions about the causes of disparate treatment under the Guidelines.

Increasingly punitive sentencing outcomes for women and the rising racial
disparities in women’s incarceration have real consequences for female offenders and
their families. Undeniably, incarceration has destructive effects on the families of
both incarcerated women and men. This harm is magnified when primary caretakers
are incarcerated. Unfortunately, the structural arrangements of families in the United
States today mean that incarceration of women, who are much more likely to be
single parents or primary caretakers, creates a greater threat to families and children.
These families often have access to fewer resources than two-parent families and were

closer to the margin of economic viability before the primary caretakers’
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incarceration.

A wealth of research has shown that incarcerated mothers, as opposed to
incarcerated fathers, have much more limited options for familial childcare upon
incarceration (Koban, 1983, Shupak, 1986; Seldin, 1995). For single mothers, this
disparity is even greater. Imprisoned women are more likely to be responsible for the
primary caretaking functions of their family than their convicted male counterparts.
Nearly 80 percent of women in prison, compared to 50 percent of men in prison, lived
with their minor children before conviction (Mumelo, 2000; Ninth Circuit Gender
Bias Task Force, 1992). Additionally, female inmates face a greater struggle to find
childcare once they are incarcerated, since the other biological parent is less likely to

‘ be available. In a 1991 survey of inmates in Federal prisons conducted by the Bureau
of Prisons, 90 percent of incarcerated fathers’ children lived with their biological
mother during the father’s incarceration while only 33 percent of incarcerated
mothers’ children lived with their biological father during the mother’s incarceration
(Bureau of Prisons, 1991). Therefore, it is more likely when a mother is incarcerated
that her children will be forced to live with extended family members or that she may
be forced to relinquish custody altogether.

There are serious consequences to state intervention in the care of children of
incarcerated parents. Foster care is an alternative placement for ten to twenty percent
of children with incarcerated mothers (Gaudin and Sutphen, 1993). When the state

intervenes, female inmates risk losing custody beyond the period of their
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incarceration. Once the state places a child in the legal custody of another caretaker it
can be extremely difficult for a mother to regain custody of her biological children
once she is released from prison. In many states incarceration alone constitutes a
ground for termination of parental rights (Acoca and Raeder, 1999; Stanton, 1980).

Convicted pregnant female defendants further complicate the Federal
Sentencing Commission’s goals of gender-neutrality. Approximately 5 percent of
female offenders are pregnant upon their entry into federal prison (Bureau of Prisons,
1993). Pre-natal care and treatment is virtually non-existent in most U.S. prisons, and
very few federal facilities are equipped to house female inmates with newborns
(Rafter, 1987). Only women risk being pregnant in prison, yet the Guidelines prohibit

‘ judges from taking a female defendant’s pregnancy into account when making a
sentencing determination because such a consideration violates the Federal
Sentencing Commission’s policy against using gender as a factor in departing from
the Guidelines.

For female offenders with children the risk of incarceration has serious
consequences on family stability and child welfare. Currently only fourteen of the
sixty-eight federal facilities house female inmates. The lack of facilities for federal
female inmates makes it more difficult for children and extended families to visit the
mother because of the taxing distances of travel (Ninth Circuit Gender Bias Task
Force Report, 1994). Children’s lack of contact with incarcerated mothers can have

serious consequences for children’s stability in their everyday lives. Children whose
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mothers are incarcerated are less stable than children whose mothers are on probation:
they change schools more often, suffer a decline in academic performance, and have
more serious behavioral problems in school (Stanton, 1980). Psychological and
developmental studies have shown that the children of incarcerated mothers who
endure long-term parental separation are likely to be delinquent and to engage in
criminal behavior. (Acoca and Dedel, 2000; Baunach, 1982). Thus, the effects of a
mother’s or primary caretaker’s incarceration on children in a family are staggering
The adoption of the Federal Sentencing Guidelines raises the stakes for
incarcerated women and their families. Women sentenced in the federal system face
an increased threat of incarceration. In the process of pursuing equality policy makers
' forgot to assess how “neutral” sentencing systems affected women. Subsequently,
few empirical studies have tried to determine how the adoption of the Federal
Sentencing Guidelines has affected female defendants. Although some legal scholars
have written about the changing trends in judicial interpretation of departures, such as
the EFC departure, no research has been conducted to assess if women are more likely
to receive departure than men or under what conditions these departures are granted.
This study is designed to provide the kind of information that is vital to understanding
how the Guidelines have affected female defendants. In the next three chapters I will
examine gender differences in the application of departures and test how gender
differences in departures affect sentencing patterns among men and women. Finally, I

will use a sample of sentencing opinions from extraordinary family circumstance
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departure cases to determine how cultural gender roles have differentially affected
men and women’s abilities to receive an EFC departure.

Data from sentencing decisions represent only a fraction of the discretionary
decision-making that occurs in the criminal justice system. It would be a tremendous
oversight to believe that an examination of one part of the federal criminal justice
system could provide a full insight into the intricacies of sentencing under the
Guidelines. Police and prosecutors increasingly play important decision-making roles
in the federal criminal justice system. Instead, this project will help shed light on the
way that discretionary decisions about sentencing under the Guidelines are shaped by

a defendant’s biological sex and their cultural gender roles.
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Chapter III.
Understanding Judicial Discretion in Federal Sentencing: A
Statistical Analysis of Sex Differences in Departure Decisions

This chapter addresses three main questions about the relationship between a
defendant’s sex and downward departures.10 First, are women more likely to receive
downward departure from the Guidelines than men? Second, are women more likely
to receive either judge-motivated or prosecutor-motivated departures compared to
men? Finally, are white women more likely than women of color to receive
departures (either judge-motivated or prosecutor-motivated)?

The chapter begins by outlining the characteristics of the sample that is used to

‘ address the three research questions outlined above. After conducting preliminary
analysis on the full sample, I separate all possible departures into two departure
categories, judge-motivated departures and prosecutor-motivated departures, and
examine if men or women are more likely to receive either type of departure.'’

Before the advent of the Federal Sentencing Guidelines, judges were held responsible

'9 1 have purposely chosen to use the word sex for the statistical analysis because the
data set from the United States Sentencing Commission provides very limited
information about the potential gender roles of defendants. The theoretical distinction
between sex and gender separates biological characteristics from social
characteristics.

1 Originally I had intended to take the analysis one step further, to examine the
application of the “extraordinary family circumstance” departure. Unfortunately,
there are relatively few EFC departures granted each year, making statistical
comparisons between those defendants who received the EFC departure and all other
defendants problematic. Instead, I have chosen to conduct an in-depth analysis of
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for gender differences in sentencing, under the Guidelines both judges and
prosecutors play important roles in the decision to grant a departure. Understanding
the differences between judicial and prosecutorial decisions to depart from the
Guidelines is useful for determining the point at which, in the organizational structure
of sentencing, disparities between men and women arise. Finally the chapter ends by
examining how other variables, such as race affect male and female defendants’
likelihood of receiving either a prosecutor-motivated or judge-motivated departure.

Since the adoption of sentencing guidelines, scholars have begun to
investigate whether defendant characteristics or offense-related variables better
explain the existence of sentencing disparity under various structured sentencing

. systems (Moore and Miethe, 1985; Dixon 1995; Albonetti, 1997; Ulmer, 1997,

Albonetti, 1998, Steffensmeier and Demuth, 2000). This research has confirmed that
women continue to receive more lenient sentences than men, in part because they
have disproportionately benefited from the downward departure processes that were
built into most guideline systems (Kramer and Ulmer, 1996; Albonetti, 1998).
Although the Federal Sentencing Guidelines limit judicial discretion by providing a
sentencing range for defendants based on their criminal history and offense level,
departures from the Guidelines provide an opportunity for disparity to reemerge.

A 1991 study of federal mandatory-minimum penalties found that female

defendants were less likely to be sentenced at or above the guideline range than males

' EFC departures using judicial narratives from sentencing opinions. This analysis is
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(United States Sentencing Commission, 1991). Further research by Albonetti (1998)
examined the direct and conditional effects of gender on sentencing severity for white
collar offenders and found that women received more lenient sentences under the
Guidelines than their male counterparts, even when controlling for legally relevant
conduct. According to Albonetti, the effects of guideline departures were more
significant for females than males, indicating that the use of departure may explain
sex differences in sentence severity under the Guidelines. Previous work by Albonetti
(1997) also identified departures as a primary variable for explaining racial
differences in sentencing outcomes.'> Albonetti’s work is important because it
suggests that understanding guideline departures may help us explain both sentencing
. differences between men and women and racial differences in sentencing outcomes

for both male and female defendants.

Research Hypotheses

In order to understand how departures affect sex differences in sentencing, it is
first important to determine if defendants’ sex changes their likelihood of receiving a
departure. Previous research has shown that differences in defendants’ abilities to

receive departures affect the severity of their final sentences (Albonetti, 1998). But

found in the fifth chapter.

' In this study Albonetti found that white drug defendants received greater

advantages from guideline departures than either black or Hispanic drug offenders

during the 1991-1992 sentencing years. For drug offenders, Albonetti found that

guideline departures were more significantly related to race-based sentencing
. disparities than plea-bargaining.
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currently we do not understand if there are differences in the abilities of male and
female defendants to receive departures. Hypothesis one is: women are more likely to
receive departures from the Guidelines compared to men, even after controlling for
other legally relevant variables and defendant characteristics.

Next, I wanted to determine if defendants’ sex affects their likelihood of
receiving particular types of departures. To address this question I divided all
downward departures into two groups: prosecutor-motivated departures and judge-
motivated depar(ures.13 Prosecutor-motivated departures, commonly known as
substantial assistance departures, are departures granted to defendants who have
provided the government with information or assistance in a separate on-going

. investigation. Only prosecutors can raise a motion for a substantial assistance
departure, although judges may review the merits of such motions. Judge-motivated
departures make-up all the remaining types of factors (including family
circumstances, rehabilitation, employment, and duress) which a judge may use to

justify a departure from the Guidelines.'

I3 Research by Steffensmeier and Demuth (2000) illustrates the usefulness of
separating out prosecutor-controlled departures from judge-controlled departures.
Steffensmeier and Demuth found that black and Hispanic male defendants who
received prosecutor-controlled departures were sentenced much more severely than
white males who also received substantial assistance departures. Racial differences in
sentencing outcomes were less severe for defendants who received judge-controlled
departures and virtually non-existent for defendants who did not receive any
departures.

'* The factors that judge may use to justify a departure from the sentencing guidelines
are proscribed by the Sentencing Commission’s policy statement, included in section
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The literature on sentencing prior to the adoption of Guidelines suggests that
judges were primarily responsible for sentencing disparities between men and women.
However, pre-guideline sentencing research also indicated that white women were
more likely to receive judicial leniency than women of color. Therefore, we should
expect that under structured sentencing judges would continue to utilize their
departure power to reduce sentences for white female defendants. Hypothesis two is:
women are more likely than men to receive both judge-motivated or prosecutor-
motivated departures; and hypothesis three is: white women are more likely than
non-white women to receive departures (either judge-motivated or prosecutor
motivated). In the course of testing hypothesis two, I will examine whether racial

' differences in women’s abilities to receive departures emerge more frequently in

prosecutor-motivated or judge-motivated departures.

Methodology and Data

In order to test the hypotheses outlined above, I used the Monitoring of
Federal Criminal Sentencing data from 1996-1997. The Monitoring of Federal
Criminal Sentencing data is provided annually by the United States Sentencing
Commission and tracks the sentencing outcomes of for all criminal defendants

sentenced under the Federal Sentencing Guidelines. This particular data set includes

H of the United States Sentencing Commission Manual. A description of these
factors can be found in Appendix IL

This document is a research report submitted to the U.S. Department of Justice. This report has
not been published by the Department. Opinions or points of view expressed are those of the
author(s) and do not necessarily reflect the official position or policies of the U.S. Department of
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all cases received by the U.S. Sentencing Commission between October 1, 1996, and
September 30, 1997.

For all of the analyses in this chapter, I have limited the sample to only those
offenders who were charged with drug trafficking. I have used this single offense
type to control for the variation in responses that prosecutors and judges have toward
different offenses. Additionally, I have limited the sample to a single offense because
later analyses in the fourth chapter test for sex differences in sentencing severity,
which is sensitive to variation in offense types. Because I can not control for the
internal variations in sentencing severity caused by combining multiple offenses, I
have chosen to limit my analyses, throughout both chapters, to drug trafficking al