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Pretrial Release of Latino Defendants
Abstract

Research Questions
e Are Latino defendants less likely to receive pretrial releases than non-Latino
defendants?
e Are Latino defendants in counties where the Latino population is rapidly
increasing less likely to receive pretrial releases than Latino defendants in
counties where the Latino population is not rapidly increasing?

Methods
Multilevel analysis of the State Court Processing Statistics (SCPS) database 1992-2004
was conducted to control for jurisdiction/county level predictors of pretrial decision-
making (e.g., court caseload rates, prosecutor screening of cases, and local jail capacity).
Data sources for the jurisdiction level predictors were:
e Uniform Crime Reporting Programs Index of Crimes Reported to Police County
data series 1988-2004;
e Annual Survey of Jails, Jurisdiction-Level data series 1988-2004;
e National Prosecutor Survey/Census data series 1990-2001;
e United States Census Bureau reports from the Quickfacts and State-County
Online Factbook;
e Bureau of Justice Statistics-National Center for State Courts State Court
Organization reports; and
e Felony Defendants in Large Urban Counties 1992-2002 reports.

Findings
This study concludes that:

e Latino defendants are not less likely to receive pretrial release than other
defendants.

o Latino defendants are less likely to receive nonfinancial pretrial releases
than non-Latino defendants;

o Latino defendants are more likely to receive financial pretrial releases than
non-Latino defendants;

e Latino defendants in counties where the Latino population is rapidly increasing
are not less likely to receive pretrial releases than Latino defendants in counties
where the Latino population is not rapidly increasing.

o Latinos’ do not have different rates of placement into financial release,
bail amounts set, or ability to make bail as a function of the county’s
Latino population.

Policy Implications
Several implications for policymakers can be drawn:
e There is a need to initiate reviews of pretrial placement practices to better
understand where and why Latinos are being placed on monetary bail
disproportionately;
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e State court systems have much to learn from each other about effective means
by which to release defendants safely and equitably; and

e Latino defendant-specific training programs need to be initiated to address how
courts can learn from each other to process Latino pretrial defendants in a
manner similar to white and African-American defendants.

Limitations
Readers should be careful not to overgeneralize the findings.
e SCPS analyses are highly sensitive to the large urban counties sampled.
e Regional/jurisdictional effects pervade the pretrial release process.
e SCPS only covers felony defendants. Release patterns for misdemeanants may be
different.
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Pretrial Release of Latino Defendants
Executive Summary

The decision to detain or release a defendant before trial has significant ramifications for
the person standing trial. Persons who are denied release tend to more likely be
convicted of a felony, be sentenced to jail versus fined, and sentenced to prison versus
jail (Demuth, 2003; Spohn, 2000). To date, research that considers what specific factors
affect the probability of pretrial release has focused primarily on individual level
defendant characteristics (Demuth, 2003; Demuth & Steffensmeier, 2004). In this report,
Pretrial Justice Institute (PJI) 1) examines the impact of jurisdiction demographics on
pretrial release; and 2) controls for alternate jurisdiction level influences on pretrial
decision-making e.g., court caseload rates, prosecutor screening of cases, local jail
capacity) which pretrial policy analyses have not previously controlled for.

Research Questions
e Are Latino defendants less likely to receive pretrial releases than non-Latino
defendants?
e Are Latino defendants in counties where the Latino population is rapidly
increasing less likely to receive pretrial releases than Latino defendants in
counties where the Latino population is not rapidly increasing?

Integrating Pretrial Release Decisions and the
Racial Threat Hypothesis in a Contextual Approach

Blalock (1967) proposed the racial threat hypothesis, which states that a growing
minority population will be interpreted by whites as a threat to social order. The social
order to which Blalock is referring is the elite group’s domination over economics and
politics, two pillars of society. When these elements of social order are threatened by the
growth of minority populations, the growth of minority group economic capacities, and
the increase in the political mobilization of minorities, coercive and placative methods
are used to control/retard minority group power. Simply put, where minority groups are
growing rapidly, minority members are more likely to be subject to adverse criminal
justice system outcomes. The immigration of massive numbers of Latinos to the United
States from the 1980s through the current day serves as a litmus test as to the general
applicability of Blalock’s racial threat hypothesis.

If social psychologists are correct, humans and other animals have evolved to perceive
change in their environments, not constants (Marcus, Neuman, & MacKuen, 2000).
Threat responses are activated by changes in the environment, not constants. Thus, if the
rate of minority group population growth, economic power, or political power changes
rapidly in a county, we should then expect concomitant response from whites in the form
of criminal punitive punishments directed towards minority offenders. Change in the
percentage of minorities is what we define as acceleration. Speed can be considered the
percentage of minorities in a population.
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There are also ceiling and threshold “speed” effects to consider. It seems reasonable to
expect that rapid growth from a very small base rate may not trigger “threat responses”
until it reaches some fraction of the unit of population measured. Rapid growth of a
“minority population” where it is already a large powerful majority in the unit of
population measured is also unlikely to trigger “threat responses.” After all, the
“elite/majority” is likely to have already withdrawn from the unit of population in
question. But what ought to occur where minority populations are “in the middle”? Do
slow growth rates actually provoke a lower response than rapid growth rates in this
middling group? Or is the fact that growth is occurring in a situation where majority-
minority power balances are under strain enough to trigger essentially identical
responses?

Methodology
Predicting Pretrial Release Decisions

To separate out the effects of independent variables of interest that occur at multiple
levels of the process in this study we use hierarchical or multilevel modeling
(HLM/MLM). In addition to utilizing multilevel modeling, analysis of pretrial outcomes
such as bail amounts requires the employment of Heckman selection bias adjustments to
account for the probability a defendant’s being defined as eligible for release by a court
on the probability of the defendant’s being placed on monetary bail or non-financial
release.

The State Court Processing Statistics Database

To address the questions posed above we chose to utilize the State Court Processing
Statistics (SCPS) Database. SCPS collects data on felony cases filed in state courts in 40
of the nation’s 75 largest counties over selected sample dates in the month of May of
every even numbered year. The data collected include charge information, prior criminal
history, prior record of appearance in court, status with the criminal justice system at the
time of arrest, pretrial release/detention, adjudication and sentence information, whether
the defendant failed to appear or was rearrested on a new charge while the case was
pending, defendant demographics, and defendant criminal history information.

We selected the SCPS for two reasons. First, SCPS is the most widely jurisdictionally
distributed database in the United States that tracks defendants pretrial. Second, the
felony cases in this database represent both a disproportionately large amount of serious
crime in the United States (Durose & Langan, 2004) and come from trend-setting
counties for innovative criminal justice policy such as Los Angeles, CA; Washington,
DC; Miami, FL; Cook, IL; Kings, NY; and Queens, NY. Since 1988, SCPS has tracked a
representative sample of felony case defendants in the nation’s 75 largest counties in
every even numbered year from arrest through sentencing. The longitudinal data series
we use for this study, however, was not started until 1990 (NACJD Study No. 2038).
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Jurisdictions and counties in the SCPS are geographically contiguous, enabling us to
supplement the SCPS with county-level information to do multilevel analysis in a
substantively rewarding manner. We drew upon the: 1) Uniform Crime Reporting
Programs Index of Crimes Reported to Police County data series for the years 1988-
2004; 2) Annual Survey of Jails, Jurisdiction-Level data series for the years 1988-2004;
3) National Prosecutor Survey/Census data series 1990-2001; 4) online United States
Census Bureau reports at the Quickfacts and State-County Online Factbook; 5) Bureau
of Justice Statistics-National Center for State Courts State Court Organization reports;
and 6) Felony Defendants in Large Urban Counties 1992-2002 reports. The range of
information compiled to properly control for alternative jurisdiction/county level effects
on pretrial release makes this study rare among large dataset analyses in criminal justice.

Dependent Variables

This study follows in an established pattern of operationalizing pretrial release decisions
set out by Demuth (2003) for the SCPS who followed the conventions established by
Goldkamp (1979) for pretrial release studies in general. We use four dependent variables
that correspond to the three stages of decision making and the defendant’s ability to make
bail:
e The binary dependent variable of whether the court chooses to make the
defendant eligible for pretrial release;
e The binary dependent variable of placing the defendant on non-financial release
or making the defendant eligible for financial release;
e The interval dependent variable of financial bail amount set;
e The binary dependent variable of whether the defendant was able to make bail or
not.

Independent Variables
County Level Variables

There are two forms of county level variables in this study: 1) county level/jurisdictional
controls and 2) racial threat stimuli.

County Level Controls. The county level controls are used to remove as much
“interference” by context as possible while still making use of substantively meaningful
variables. A set of variables was pulled for analysis from a larger list entered into the
dataset. The analyzed variables are:
e region;
crime rate;
two year change in crime rate;
caseload rate;
jail capacity;
two year change in jail capacity;
judicial selection by election or appointment;
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e prosecutor screens cases; and
e annual expenditure on prosecutor’s office.

Racial Threat Stimuli. Racial threat stimuli are operationalized as:
e natural log of the percentage of the county population that is Latino;
e natural log of the percentage of the county population that is African-American;
e change in the percentage of the county population that is Latino over the last 6
years; and
e change in the percentage of the county population that is African-American over
the last 6 years.

Defendant Level Variables

The SCPS collects several defendant characteristics prior research indicates are correlated
with pretrial release decision making. These include current offense factors, prior
criminal history factors, and the defendant’s demographics. We control for the following
factors:
e most serious current offense charge;
number of charges;
prior felony convictions;
prior misdemeanor convictions;
prior incarcerations;
criminal justice status at arrest;
prior failure to appear;
age;
gender;
ethnicity; and
race.

Cross-level Interactions — The Blalock Variables

We use cross-level interaction terms to handle ceiling and threshold effects. We interact
the defendant’s ethnicity and race with the county percentages of a minority population.
We then interact these variables with the rate of change in a minority population. In this
instance, for ease of interpretation of coefficients, we designed indicator variables for:
e percentage minority (Latino/African-American) population zero percent to 15
percent;
e percentage minority (Latino/African-American) population 16 percent to 30
percent; and
e percentage minority (Latino/African-American) population 31 percent or higher.

The reference category for this set of indicator variables is the zero percent to 15 percent
category. The resulting eight variables can be seen in tables 1 and 2.
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Findings

In this section, we use the term occasionally to refer to a relationship that is statistically
significant in at least two years of the seven years sampled as part of the SCPS data
series. We use the term normally when the relationship is statistically significant in four
or more years of the seven years sampled as part of the SCPS data series. When a
relationship is statistically significant in only one year, we do not discuss it.
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Table 1. Predictors of Placement of Defendants into Pretrial Release Eligibility and Financial Pretrial Release

Eligibility
Pretrial Release Eligibility Financial Pretrial Release Eligibility
Direction of | Number of | Possible Direction of | Number of | Possible
Relationship | Years Sample Relationship | Years Sample
Significant | Frame Significant | Frame
Effect Effect
Region
Northeast 3 - 5
Midwest + 1 - 7
West 4 Yes - 6
Case Processing
Crime Rate (In) - 2 Yes
2 year A Crime Rate
Case Rate (In)
% Jail Capacity Used (In) - 1
2 year A % Jail Capacity -/+ 11
Used
Judge Appointed - 2 Yes +/- 11
No Prosecutorial Screening + 1 - 2
Prosecutor Budget Per Capita | +/- 1/2 Yes NA NA NA
(In)
County Demographic Factors
% African American (In) -[+ 1/2 Yes + 1
% Latino (In) - 2
2 year A % African American | - 1 -+ 1/2 Yes
2 year A % Latino +/- 1/1 + 1
Defendant Characteristics’
African American - 3 + 1
Latino -/+ 3/1 Yes 6
Other - 1 + 1
Interaction Terms
A.A.in 16-30% A.A. County - 2 Yes
A.A.in 31%+ A.A. County + 1 Yes
L. in 16-30% L. County - 1 - 1
L. in 31%+ L. County - 1
A.A. in 16-30% A.A. County
*AAA.
AA.in 31%+ A.A. County * | + 2 - 1
AAA.
L.in 16-30% L. County * A
L.
L.in 31%+ L. County * A L. + 2 Yes

'Only race and ethnicity shown to save space. See full report for offense and criminal history control variables.

Relationships noted in this table are statistically significant at the 95 percent confidence level.

A.A.-African American; L.-Latino

Prosecutor budget per capita dropped so that equation avoids multicollinearity issues.
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Table 2. Predictors of Financial Pretrial Release (Bail) Amount Set and “Making Monetary Bail”

Financial Pretrial Release (Bail)

Making Monetary Bail

Amount Set
Direction of | Number of | Possible Direction of | Number of | Possible
Relationship | Years Sample Relationship | Years Sample
Significant | Frame Significant | Frame
Effect Effect
Region
Northeast - 3 +/- 1/1 Yes
Midwest + 2 Yes
West + 4 + 2 Yes
Case Processing
Crime Rate (In) + 1
2 year A Crime Rate + 2 Yes - 1
Case Rate (In) -/+ 2/1
% Jail Capacity Used (In) - 1 Yes
2 year A % Jail Capacity + 1
Used
Judge Appointed NA NA NA
No Prosecutorial Screening NA NA NA NA NA NA
Prosecutor Budget Per Capita | NA NA NA NA NA NA
(In)
County Demographic Factors
% African American (In) + 3
% Latino (In) - 1
2 year A % African American | + 1
2 year A % Latino - 1
Defendant Characteristics’
African American - 2 7
Latino 5
Other - 1
Interaction Terms
A.A.in 16-30% A.A. County | - 2 Yes + 2 Yes
A.A. in 31%+ A.A. County - 1
L. in 16-30% L. County
L. in 31%+ L. County - 1 + 1
A.A.in 16-30% A.A. County | + 1 - 2 Yes
*AAA.
A.A.in 31%+ AA. County * | - 1 -/+ 11
AAA.
L. in 16-30% L. County * A + 1 - 1
L.
L.in 31%+ L. County * A L. +/- 212 Yes

Only race and ethnicity shown to save space. See full report for offense and criminal history control variables.

Relationships noted in this table are statistically significant at the 95 percent confidence level.

A.A.-African American; L.-Latino

Prosecutor budget per capita, prosecutor screening, and judge appointed dropped so that equation avoids

multicollinearity issues.
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Regional Factors

Regional differences in pretrial release patterns are important. Defendants in southern
jurisdictions are normally less likely to be placed into release eligibility. Of defendants
placed into pretrial release eligibility, defendants in southern jurisdictions are normally
more likely to be placed into eligibility for financial release. Defendants in northeastern
jurisdictions occasionally have lower bail amounts set than defendants in southern
jurisdictions and normally defendants in western jurisdictions have higher bail amounts
set than defendants in southern jurisdictions. Lastly, of defendants who have a bail
amount set, defendants in southern jurisdictions are occasionally the least likely to be
able to make the bail amount set to gain release.

Case Processing Factors

Higher crime rates are occasionally associated with a lower probability of a defendant
being made eligible for financial pretrial release. Increases in crime rates are
occasionally associated with increases in bail amounts set. Higher caseload rates are
occasionally associated with lower probabilities of making bail. Appointed judges are
occasionally less likely than elected judges to place defendants into eligibility for pretrial
release. The absence of prosecutorial case screening is occasionally associated with
higher probability of a defendant’s placement into eligibility for financial pretrial release.
Occasionally, the higher the per capita prosecutor budget is, the less likely a defendant is
to be placed into eligibility for pretrial release.

County Demographic Factors

Two thirds of the time when the percentage of African-Americans in a county is
statistically significant, the higher the percentage of African-Americans, the more likely
the defendant is to be placed into eligibility for pretrial release. Occasionally, the higher
the percentage of African-Americans in a county, the higher the bail amount set will be.
Occasionally, the higher the percentage of Latinos in a county, the less likely the
defendant is to be placed into eligibility for pretrial release.

Defendant Characteristics

At the defendant level, both race and ethnicity are significant predictors of pretrial release
outcomes. African-American defendants are occasionally less likely than white
defendants to be placed into eligibility for pretrial release. African-American defendants
occasionally have lower bail amounts set than whites. African-Americans are normally
more likely than whites to make monetary bails. Three out of four years when there are
significant differences between Latinos and whites on placement into pretrial release
eligibility; Latinos are less likely than whites to be placed into pretrial release eligibility.
Latinos are normally more likely than whites to be placed into pretrial financial release
eligibility and to make monetary bail.
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For purposes of brevity, we only cover the race and ethnicity of the defendant in the
executive summary. A review of the current offense and criminal history controls is
available in the technical report.

Cross-Level Interactions — The Blalock Variables

Most of the cross-level interactions that are significant involve African-Americans, not
Latinos.
African-Americans

The relationships between a defendant’s African-American race and probability
of being placed into financial release eligibility in a 16-30 percent African-
American county are occasionally weaker than they are in a 0-15 percent African-
American county.

The relationships between a defendant’s African-American race and the monetary
bail amount set are occasionally stronger in a 16-30 percent African-American
county than they are in a 0-15 percent African-American county.

The relationships between a defendant’s African-American race and probability
of being released on monetary bail in a 16-30 percent African-American county
are occasionally stronger than they are in a 0-15 percent African-American
county.

The relationship between being African-American and making monetary bail in
counties with a high rate of increase in African-Americans with a current level of
African-Americans between 16 and 30 percent of the county is occasionally
weaker than the relationship in counties with a low rate of change with a current
level of African-Americans between 16 and 30 percent of the county.

The relationship between being African-American and being placed into
eligibility for pretrial release in counties with a high rate of increase in African-
Americans with a current level of African-Americans of at least 31 percent of the
county is occasionally weaker (negative relationship moderated by a positive one)
than the relationship in counties with a low rate of change with a current level of
African-Americans of at least 31 percent of the county.

Latinos

The relationship between being Latino and being placed into eligibility for
financial pretrial release in counties with a high rate of increase in Latinos with a
current level of Latinos of at least 31 percent of the county is occasionally weaker
than the relationship in counties with a low rate of change with a current level of
Latinos of at least 31 percent of the county.

The relationship between being Latino and making monetary bail in counties with
a high rate of increase in Latinos with a current level of Latinos of at least 31
percent of the county is occasionally weaker than the relationship in counties with
a low rate of change with a current level of Latinos of at least 31 percent of the
county.

Yet this correlation coefficient reverses itself from year to year occasionally going
in the opposite direction and resulting in a stronger relationship.
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Discussion
Latinos and Pretrial Release

Overall, the Blalock hypothesis as applied to the treatment of Latinos during the pretrial
process is not well supported by the SCPS data.

e Latino defendants are not less likely to receive pretrial release than other
defendants.

0 The decision to place defendants into eligibility for pretrial release is not
affected indirectly across most of the SCPS years by a defendant’s Latino
ethnicity.

0 The decision to place defendants into eligibility for pretrial release is
affected by a defendant’s Latino ethnicity in four of seven SCPS years. In
three years, Latinos are less likely to be released than whites. In one year,
the reverse is true.

0 The decision to place a defendant on financial pretrial release as opposed
to non-financial release seems to be consistently influenced by a
defendant’s ethnicity.

o Bail amounts set do not appear to be significantly influenced by a
defendant’s Latino ethnicity.

o Latinos are consistently more likely than whites to post monetary bail and
be released.

e Latino defendants in counties where the Latino population is rapidly increasing
are not less likely to receive pretrial releases than Latino defendants in counties
where the Latino population is not rapidly increasing.

o0 There are no indications that Latinos’ have different rates of placement
into financial release as an effect of the population of Latinos in a
jurisdiction as a function of the county’s Latino population.

0 There are no indications that Latinos’ have different bail amounts set as a
function of the county’s Latino population.

0 There are no indications that Latinos’ ability to make bail once it is set
varies as a function of the county’s Latino population.

Jurisdiction Level Variables and Pretrial Outcomes

We controlled for case processing factors and other jurisdiction/county demographics
because our literature review indicated that these variables may influence defendants’
pretrial outcomes.

e Analysis indicates that judicial appointment type, volume of cases, crime rates,
jail crowding, and prosecutor resources play inconsistent roles in the pretrial
release outcomes of defendants. Quite often these roles are simply not significant.

e County demographics play an intermittently significant role. Evidence suggests
that the Blalock racial threat hypothesis mostly applies to the pretrial outcomes of
African-American defendants as a function of the percentages of African-
Americans in a jurisdiction.
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The Influence of Jurisdiction Sampling on SCPS Findings

The analysis in the technical report indicates that a lot of variance in the impact of
regional, case processing, and county demographics on pretrial practices are associated
with changes in the jurisdiction sampling frame. Further analysis needs to extend this
investigation to a random effects model of the individual level variables.

e A random effects model of individual level variables will likely show that the
coefficients for individual defendant factors will vary significantly by
jurisdiction/county.

e Many of the SCPS’ documented “trends” in pretrial practice may be sampling
artifacts, not time trends.

Statistical Modeling and the SCPS

We have three observations concerning statistical modeling and the SCPS.

e The true number of “levels” — the best approach to analyzing SCPS as future
technology permits is a three-level approach. Defendants (level one) are nested in
counties (level two) and counties are nested in years (level three). Formal
significance testing will then determine if the shifts in coefficients observed over
time in this analysis are genuine patterns.

e STATA as a software for multilevel modeling — STATA ® should incorporate the
ML Heckman Selection Bias Correction approach it has into the xtme routines, as
many multilevel research questions are also multi-stage questions.

e Handling missing data in SCPS — SCPS data is missing in patterns determined by
a mixture of county level and defendant level factors. ICE: STATA module for
multiple imputation of missing values has the potential to address the missing data
issues that reduce sample size in the 1990-1994 SCPS data.

Moving Pretrial Practice Forward

After careful consideration of study findings, we would encourage policy makers to react
and respond to two key findings:
e Latino defendants are being disproportionately placed on monetary bail.

o Policy makers need to initiate reviews of pretrial placement practices to
better understand where and why Latinos are being placed on monetary
bail disproportionately.

o If monetary bails are being set disproportionately due to communication
style barriers, such as acquiescence bias by defendants raised in criminal
justice systems without pretrial release, training needs to focus on methods
of effectively informing defendants of their options and reassuring
defendants that no negative repercussions will occur with defendant
requests for consideration for non-financial releases.

o Ifthe issue is one of citizenship, training should emphasize to pretrial
practitioners the value of adding citizenship to their screening questions.
With validated citizenship information, courts could distinguish between
legitimate pretrial release risk considerations associated with
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citizenship/non-residency and illegitimate considerations associated with
ethnicity.
e There are large variations in pretrial outcomes by region.

o Financial pretrial release retains a southern flavor. Florida and Georgia
already have large scale post-sentencing community corrections.

Attempts should be made to gain support for extending the reach of
pretrial programs by showing how pretrial programs can reduce jail
crowding, and maintain public safety.

0 SCPS should have pretrial program characteristics added to the database to
assess program impacts on pretrial release processes and outcomes.

0 SCPS samples should be drawn from a more geographically distributed set
of large urban counties to increase our ability to assess the impact of state
laws on pretrial release.

We ask researchers to respond to a third key finding:
e The Blalock hypothesis appears to be partially supported for African-Americans.

o With all the findings that occur in only two years, can we establish a
means to determine if this is coincidence or evidence that Blalock was
correct?
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Pretrial Release of Latino Defendants
Introduction

The purposes of the pretrial decision are to provide due process to those accused of a
crime; secure defendants for trial; and protect victims, witnesses and the community from
threat, danger or interference from the defendants (American Bar Association, 2007).
There are many implications of this decision. Research has shown that defendants not
released during the pretrial period are more likely to have an unfavorable adjudication
(Phillips, 2007) and receive longer sentences upon conviction (Unnever, 1982; Holmes,
Hosch, Daudistel, Perez, and Graves, 1996, Phillips, 2007). Alternately, defendants who
are released pretrial are more likely to have favorable adjudication and sentencing
outcomes (Nobiling, Spohn, and DelLone, 1998; Demuth, 2003). The American Bar
Association’s (ABA) Standards for Criminal Justice: Pretrial Release also states:
“Deprivation of liberty pending trial is harsh and oppressive, subjects defendants to
economic and psychological hardship, interferes with their ability to defend themselves,
and, in many instances, deprives their families of support” (Section 10.1.1).

In order to secure due process and ensure court appearance and community safety, there
is a need to establish objective mechanisms for evaluating if pretrial release decisions®
are being made in an equitable manner. There is no accepted standard mechanism to
evaluate pretrial release decisions (Pretrial Services Resource Center, 2000b).
Academics often treat analysis of national case processing databases to assess racial and
gender disparities in pretrial release (Demuth, 2003; Demuth & Steffensmeier, 2004) and
sentencing (Fearn, 2005; Schlesigner, 2005; Weidner, Frase, & Pardoe, 2005) as if the
variation in mechanisms of placement have random effects. This is problematic.
Administrative and legal constraints are very likely to be at the root of some of the
disparities that academics see when utilizing national databases. The problem here is one
of aggregation bias. By treating many jurisdictional placement mechanisms as semi-
random variance to be accounted for by dummying out counties (Demuth &
Steffensmeier, 2004), or only accounting for political and religious jurisdictional
variation (Fearn, 2005) we may be overstating the impact of defendant race and ethnicity
if race and ethnicity have systematic variations in impact by jurisdiction placement
mechanism characteristics and jurisdiction demographics. The emergence of multilevel
modeling during the late 1990s and its continued development for criminal justice
applications (Johnson, 2006; Raudenbush & Bryk, 2002; Ulmer & Johnson, 2004) only
now enables researchers to fully examine the extent to which pretrial release decisions
are being made in an equitable manner.

Eliminating disparities involving race, ethnicity and gender have long been important to
pretrial professionals. Standard 3.1 of the National Association of Pretrial Services
Agencies (2004) states that pretrial programs are to contribute to local criminal justice
systems by assisting the court in making prompt, fair, and effective release/detention

! We use the term pretrial release decision to refer to any criminal justice system action that directly affects
the defendant’s detention status. The decisions studied here are the decision to release, the decision to
utilize financial release versus nonfinancial release, and the bail amount setting decision. This definition
has been utilized by others, notably Demuth (2003).
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decisions. Standard 3.4 details the commonly accepted decision-making factors. None
of these factors involve race, ethnicity or gender. In some jurisdictions, pretrial risk
assessments have been specifically modified to be race and gender-neutral (Podkopacz,
2006; VanNostrand, 2003). As Spohn (2002) puts it, race, ethnicity and gender are
legally irrelevant factors in the assessments of risks and the decisions of the court, based
on the Equal Protection Clause of the Fourteenth Amendment and state civil rights laws.
Thus, we can safely assume that racial, ethnic and gender disparities in pretrial release are
to be avoided.

It is with these pretrial release disparities in mind that this report begins a contextually
nuanced program of research. Given that Latinos now constitute the largest and fastest
growing minority group (Pew Hispanic Center, 2005), the focus of this report is on
pretrial release patterns of Latino defendants.

Research Questions
e Are Latino defendants less likely to receive pretrial releases than non-Latino
defendants?
e Are Latino defendants in counties where the Latino population is rapidly
increasing less likely to receive pretrial releases than Latino defendants in
counties where the Latino population is not rapidly increasing?

This study merges jurisdictional contextual data about administrative constraints and
contextual demographics with a nationally representative database of felony defendants
in state courts. The resulting database is analyzed with multilevel modeling to control for
contextual variation in jurisdictions.

The Intra-Jurisdictional Roots of Pretrial Release Research, a Brief Review, a Critique,
and a Way Forward

To date, the most rigorous studies of pretrial release and pretrial risk assessment
validations are fundamentally intra-jurisdictional. When all defendants are processed in
the same jurisdictional context, there is no contextual variation to assess.> There are two
types of studies done under the intra-jurisdictional approach: pretrial risk assessment
studies and pretrial release studies. In jurisdictions with scientifically developed risk
assessments, the two types of studies are complementary. The risk assessment studies are
utilized to generate fair and objective recommendations to the court. Pretrial release
studies are done to see if courts utilized the recommendations in a fair and objective
manner, or if the release recommendations have unforeseen negative consequences for
various demographic groups. In jurisdictions without scientifically developed risk
assessments, pretrial release studies are done to see if courts make release decisions in a
fair and objective manner.

Under the logic of the intra-jurisdictional approach, test results that are substantively and
statistically significant are true only for a given jurisdiction at a given time. As a result,

% This does not remove judge level variation, but most data systems limit the use of judge data in analysis.
The Pennsylvania State Sentencing Commission data system is an enlightening exception (Johnson, 2006).

Pretrial Release of Latino Defendants Pretrial Justice Institute



This document is a research report submitted to the U.S. Department of Justice. This report has not
been published by the Department. Opinions or points of view expressed are those of the author(s)
and do not necessarily reflect the official position or policies of the U.S. Department of Justice.

pretrial programs using tailor-made risk assessment schemes should validate these
schemes periodically (National Association of Pretrial Services Agencies, 2004; Pretrial
Services Resource Center, 2000b). Yet despite its limitations, the intra-jurisdictional
approach has yielded a core of predictors with remarkable consistency. Current offense
characteristics/severity, criminal justice status at arrest, and criminal history all play
major roles in predicting a defendant’s likelihood of pretrial misconduct (Maxwell, 1999;
Podkopacz, 2006; Siddiqgi, 2005a; VanNostrand, 2003). Mental health and substance
abuse indicators have also been found to consistently be associated with pretrial
misconduct. Slightly less consistently, community ties have been found to be predictive
of pretrial misconduct (Pretrial Justice Institute, 2007).

The intra-jurisdictional approach has also been utilized by academics to look at predictors
of pretrial release. Maxwell (1999) observed that if pretrial release processes are
objective and unbiased, controlling for the local jurisdiction’s pretrial risk factors, there
should be no additional factors predictive of pretrial release. In New York City, Maxwell
(1999) found this to be generally true. Age, race, and ethnicity had no consistent
statistically significant effects, while gender did. Demuth (2003) found that African-
Americans were less likely than whites to be released pretrial, accounting for known
defendant risk factors such as current offense and prior criminal history. Demuth and
Steffensmeier (2004) found that males were less likely than females to be released
pretrial, accounting for known risk factors, and that the effects of race and gender
interact to substantially disadvantage African-American males. Demuth and
Steffensmeier also found that minorities were less likely to be able to post bail than
whites. Schlesinger (2005) notes that Latinos were less likely than whites or African-
Americans to get non-financial releases and in general were worse off than whites or
African-Americans for all pretrial decisions made by the court.

The purpose of this current study is to assess the impact of Latino ethnicity on pretrial
release decisions in large urban counties. As a result, what is of most interest here is that
several of the aforementioned intra-jurisdictional studies done by researchers were not
truly intra-jurisdictional. They were intra-jurisdictional in their use of predictive
variables, but not in the actual databases used to test the hypotheses. Demuth (2003),
Maxwell, Robinson, and Post (2003), Demuth and Steffensmeier (2004) and Schlesigner
(2005) all used the same national database that is used in this study.® These researchers,
however, grouped together defendants from all counties in a single analysis without using
any theoretically-based control variables for jurisdictional® pretrial case processing
characteristics and constraints.

What these studies were flawed by was what social scientists refer to as aggregation bias.
For example, if Latinos are more likely than whites or African-Americans to live in
jurisdictions that have stricter release policies, the intra-jurisdictional approach would

% As did Maxwell (1999). However, the database was then called the National Pretrial Reporting Program,
and Maxwell only made use of data from one jurisdiction, so her use of the data was truly intra-
jurisdictional.

* In the SCPS, the term jurisdiction refers to the county. We will use the terms jurisdiction and county
interchangeably.

Pretrial Release of Latino Defendants Pretrial Justice Institute



This document is a research report submitted to the U.S. Department of Justice. This report has not
been published by the Department. Opinions or points of view expressed are those of the author(s)
and do not necessarily reflect the official position or policies of the U.S. Department of Justice.

attribute the variance in release patterns to ethnicity, not to the fact that the administrative
constraints simply mandate that all defendants in that jurisdiction are less likely to be
released, regardless of defendant ethnicity. Creating indicator variables to represent
jurisdictional idiosyncrasies as fixed effects will not solve the problem of systematic
inter-jurisdiction variation, only ameliorate it. Moreover, the indicator variables will not
provide researchers and policymakers with any leverage for understanding the role that
inter-jurisdictional variations have on the relationships between defendant characteristics
and pretrial release outcomes.

We are certain that fixed effects modeling has reached its limits in multijurisdictional
pretrial research because we have evidence that jurisdictional effects exist. Maxwell and
Maxwell (1998) found that counties with higher crime rates were less likely to release
defendants on recognizance pretrial, and that counties experiencing greater increases in
crime were less likely to release defendants on recognizance pretrial. Linemann (2006)
finds that case processing rates significantly affect the likelihood of incarceration of
SCPS defendants. Prosecutorial discretion in choosing cases to prosecute, cases to push
for pretrial detention, and making bail requests is also a critical factor influencing a
court’s decision to release a defendant pretrial (Feeney, 1970; Phillips, 2004b). The
available jail capacity influences both pretrial release decisions and incarceration rates
(D’Alessio & Stolzenberg, 1997; Johnson, 2006; Ulmer & Johnson, 2004). Elected
judges tend to be more likely to incarcerate defendants (Ulmer & Johnson, 2004).

There is a certain hydraulic functioning to the pretrial process when jurisdictional
variables are considered. Crime rates appear to be a proxy for two things — the
willingness/capacity of the local criminal justice system to make arrests and the actual
incidence of crime. Strong evidence exists to suggest (Helms & Jacobs, 2002; Liska,
1992; Parker, Stults, & Rice, 2005; Stolzenberg, D’Alessio, & Etile, 2004) that arrest
rates are influenced by political and racial threat factors. Prosecutors then select what
cases to charge (Feeney, 1970), what cases to press, and what bail amounts to request
(Phillips, 2004b). Prosecutors do so under budgetary and staffing constraints which force
them to be more or less selective about screening and pushing cases (Ulmer & Johnson,
2004). The more resources available per case, the more a prosecutor can afford to screen
out cases of low value, and also most effectively press for holding the defendant pretrial.

When crime rates rise or when a county has consistently high crime rates without
adjusting court processing capacity to match the rates, judges are forced to process large
numbers of cases. According to Albonetti (1997), when judges are facing high caseloads,
they tend to fall back on stereotypes to simplify decision making. Linnemann (2006) also
finds that judges facing larger caseloads become more punitive in sentencing decisions,
which suggests that judges may also become more likely to detain defendants pretrial.

At the same time, judges are at least peripherally aware of the available jail capacity to
hold defendants. When confronted with crowded jails, judges may attempt to increase
their utilization of pretrial release as a temporary means to alleviate jail crowding
(Pretrial Services Resource Center, 2000a). Ulmer and Johnson (2004) find that case
rates are negatively related to sentencing severity due to jail capacity pressures. When
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jails have available room, judges tend to avoid pretrial release, in order to minimize risks
to public safety, and also to minimize the risk that the judge will be held responsible for a
crime committed by a defendant released pretrial (UImer & Johnson, 2004). This will be
particularly true of elected judges, who need to insulate themselves from voter backlash
when a released defendant commits a crime.

Based upon the above review, to separate out the effects of ethnicity and/or race from
administrative constraints in such an example, one would need to know answers to
questions such as 1) does the jurisdiction have a pretrial program that issues release
recommendations to the court; 2) are judges appointed or elected; 3) do prosecutors
screen cases prior to the pretrial decision; 4) what is the jurisdiction case rate; 5) what is
the jurisdiction crime rate; and 6) what is the available jail capacity in the jurisdiction?

Another confound is assessing the level (jurisdiction or defendant) at which certain
variables truly operate. For example, assume that most Latinos in a multi-jurisdictional
database live in jurisdictions where there are many Latinos. Is the fact that the Latino
intra-jurisdictional coefficient indicates that Latinos are more likely to be released pretrial
than whites true for Latinos uniformly throughout the database? Or, might it be only true
for Latinos where they have many co-ethnics in a jurisdiction and that the opposite
relationship holds for jurisdictions where a Latino defendant has few co-ethnics? Thus
the question exists, at what level is ethnicity more important, jurisdiction or defendant?

Therefore multi-jurisdictional pretrial case processing data should be analyzed in a
contextual manner. A contextual approach to analysis of pretrial case processing
assumes that systematic variations in the jurisdictional context influence the utilization of
legally relevant and legally irrelevant defendant characteristics. To date, very few
research studies of pretrial case processing have acknowledged that such an approach is
necessary. The only major pretrial risk assessment study to even begin to tackle this
problem is VanNostrand’s (2003) evaluation of the Virginia statewide pretrial risk
assessment. VanNostrand tests whether the Virginia pretrial risk instrument has a similar
distribution of predicted versus actual pretrial misconduct in large urban, small urban,
rural and mixed communities. VanNostrand found that the Virginia risk assessment
instrument behaves in the same manner no matter what the population of the community.

The theory behind our critique of these earlier intra-jurisdictional studies evaluations of
the impact of ethnicity and race on pretrial release patterns is derived and supported by
lines of criminal justice research based on a hypothesis posed by Blalock in 1967.
Blalock recognized the potential that contextual factors may play in how the criminal
justice system handles defendants of various racial and ethnic backgrounds. Blalock
suggested that the jurisdictional distribution of race will affect the consideration of a
defendant’s race at sentencing. Blalock’s suggestion was that as minorities approached a
tipping point (e.g., 30%) in the population of a jurisdiction, they would become
increasingly likely to be subject to punitive sanctions from the criminal justice system.
This pioneering observation was put to the test repeatedly in two specific research areas:
patterns of policing and sentencing outcomes.

Pretrial Release of Latino Defendants Pretrial Justice Institute



This document is a research report submitted to the U.S. Department of Justice. This report has not
been published by the Department. Opinions or points of view expressed are those of the author(s)
and do not necessarily reflect the official position or policies of the U.S. Department of Justice.

Blalock’s observation has not, however, been examined for its applicability to pretrial
decisions. The pretrial stage is a distinct process separate from the policing stage, as
decisions are made by judges and court officials, not police personnel. At the same time,
pretrial decisions are made by the court and are very distinct from sentencing decisions.
Unlike sentencing decisions, pretrial decisions are made without reference to a
defendant’s guilt or innocence, and are often informed by advisory opinions given by
pretrial services programs based on assessed risks of danger to the community and failure
to appear. In addition, pretrial decisions are periodically affected by federal court orders
concerning jail crowding that necessitate the release of large numbers of defendants
regardless of the risk the defendant may pose.

Nevertheless, the pretrial stage is a part of the larger criminal justice system and the
participants in the pretrial stage — police officers, prosecutors, defense attorneys, and
judges — are also primary participants in the other stages of the criminal justice system. If
ethnic and racial biases operate in the minds of criminal justice practitioners, they are
likely to operate to some extent at all stages of the criminal justice process, bounded only
by the institutional constraints of the particular stage. Thus, the extensive literature on
how ethnicity and race affect patterns of policing and sentencing outcomes should be
informative, if not dispositive.

The research on how defendant-level ethnicity and race, as well as other defendant-level
legally irrelevant factors independent of context, impact pretrial release decisions is
relatively well developed. It is with these studies of pretrial outcomes and defendant-
level legally irrelevant factors that we review in depth next.

Disadvantaged Groups and Pretrial Release in State Courts, an In-Depth Review
Analysis at the Defendant Level

The pretrial release decision should be shaped by the following factors: the nature and
circumstances of the offense; the defendant’s character, physical and mental condition;
family ties; employment status; length of residence in the community; past conduct; prior
criminal history; court appearance history; history relating to drug and alcohol abuse;
whether the defendant is on probation, parole or pretrial release; and the availability of
persons who agree to assist the defendant in appearing in court (ABA, 2007, Standard 10-
5.1). These criteria, in use for decades, were originally delineated in the Federal Bail
Reform Act of 1966 (Pub. L. No. 89-465).

A defendant’s race, ethnicity, gender and income are not supposed to be of relevance to
the pretrial release decision. Even so, 1970s research noted that pretrial jail inmates are
disproportionately male, African-American, and low-income (Goldkamp, 1979). Since
the 1970s, the substance of these disparities has not shifted. What has advanced is the
delineation of the systematic mechanisms of bias that seem to account for disparities.

For gender disparities, the criminal justice system was found to be plagued by norms and
rules that are defined by American cultural beliefs concerning motherhood and women’s
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roles. These norms and rules disadvantaged men relative to women in pretrial release
(Kruschnitt, 1984). Not only are women advantaged, but family role considerations have
produced outcomes that make African-American women more advantaged relative to
African-American men than white women are to white men (Daly, 1987; Maxwell and
Davis, 1999).

Holmes, Daudistel, and Farell (1987) and Holmes, Hosch, Daudistel, Perez, and Graves
(1996) demonstrated that Latino ethnicity and race can have a negative impact on pretrial
release indirectly. Free (2001) reviewed 52 studies of racial discrimination and pre-
sentencing outcomes since 1970 and concluded that 1) there was unequivocal evidence
that pretrial decisions were disparate by race and ethnicity, and 2) the few studies that had
not found racial disparities were methodologically flawed. Free’s meta-analysis,
however, was based on regional, not national, data.

Nationwide analysis of pretrial decision making concerning felony defendants in large
urban counties has become available through the Bureau of Justice Statistics State Court
Processing Statistics (SCPS) database. These data have been a valuable tool in advancing
the minority and gender disparity studies summarized by Free (2001). One analysis of
the SCPS data revealed that among violent felony defendants nationwide, race and
ethnicity disparities in pretrial release exist (Maxwell, Robinson, & Post, 2003). Demuth
(2003) found that these disparities in pretrial release went beyond violent felony
defendants, including defendants charged with felony property, drug, and public order
offenses. In fact, the interaction found between race/ethnicity and gender in local studies
is true of large urban counties nationwide (Demuth & Steffensmeier, 2004). Moreover,
Demuth and Steffensmeier were able to isolate a mechanism by which the disparities
occur — Latinos and African-Americans were found to be less likely to be able to post
bail. Schlesinger (2005) reaffirmed the conclusions of Demuth and Steffensmeier with a
more recent cohort of felony defendants and made the additional observation that Latinos
were less likely than whites or African-Americans to be released with no financial
conditions.

In short, the state-of-the-art research concludes that Latino felony defendants in state
courts are less likely to be released on non-financial conditions, and they are less likely to
be able to pay the requisite bail amount necessary to secure pretrial release when the
court imposes a bail. All these studies of ethnic, racial, and gender disparities in pretrial
release share a common methodological approach: the intra-jurisdictional approach.
What do we know about the use of the contextual approach in pretrial release research?

Analysis at the Jurisdiction Level

Unlike the intra-jurisdictional approach, the contextual approach has not been used
frequently to analyze ethnic, racial and gender differences in pretrial release. It has been
used to expose administrative rules, practices, and sociodemographic jurisdictional
factors that shape rates of pretrial release. As early as 1983, there were calls for
contextual analysis of pretrial release decisions. Stryker, Nagel, and Hagan (1983)
believed that studies they reviewed over-studied and overestimated the impact of
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defendant characteristics on pretrial decisions while ignoring procedural and
jurisdictional factors. LaFree (1985) attributed the variation in the role of a defendant’s
Latino ethnicity on sentencing outcomes to the variation in the Latino population density
in the two southwestern counties in the United States that were studied. To date, there
has been no extension of LaFree’s work to pretrial decisions or other U.S., jurisdictions.
There are, however, other jurisdictional factors in play in the pretrial release process that
deserve recognition in order to properly control for them in a research design.

Foremost among these are the very decision rules that are supposed to govern pretrial
release. For example, the variation in when public danger considerations were included
in pretrial release decision making was largely a function of pre-existing state trends in
recognition of defendants’ rights (Toborg & Bellasai, 1986). Public danger
considerations and the manner in they were measured were mostly rooted in preexisting
state practices in related areas of a state’s criminal law pertaining to sentencing.
Moreover, later states copied ideas from earlier implementing states, and within states
counties tended to follow similar patterns.

In an attempt to scientifically evaluate the impact of systemic factors on pretrial release,
Goldkamp, Gottfredson, and Jones (1995) conducted a three-site study (Maricopa, AZ;
Dade, FL; and Boston, MA). Initially, the three jurisdictions had substantial variation in
pretrial release practices that made them essentially non-comparable, yet all had serious
disparities in pretrial release on legally irrelevant factors. Unfortunately, due to various
structural and political factors, implementation of pretrial guidelines was never
sufficiently extensive enough to render the three sites suitable for comparison at final
evaluation on pretrial practices and outcomes. The study did have success, however, at
reducing disparities in pretrial release on legally irrelevant factors by having two of the
three jurisdictions implement locally tailored pretrial guidelines that addressed the needs
of local criminal justice policymakers and the citizens they served.

Despite efforts like Goldkamp and his colleagues to standardize pretrial release and
supervision practices during the late 1980s and early 1990s, there remained, in the mid
1990s, substantial variation among jurisdictions in what were defined as acceptable
considerations for pretrial release. Petee (1994) found that in Toledo, OH, the pretrial
program implemented a risk assessment scheme that allowed the defendant’s demeanor,
race and the interaction between the defendant’s race and the offense severity to
influence the recommendations the program made to the court to the disadvantage of
minorities. This occurred despite the program’s own guidelines stating that defendant’s
demeanor and race should not factor into the recommendations made to the court.

Thus, by the end of the 1990s, not only was there a lot of inter-jurisdictional variation in
which factors were officially sanctioned in jurisdictions’ pretrial release guidelines, but
among jurisdictions, there were also a lot of unsanctioned factors that influenced pretrial
release recommendations.

Courtroom players have a substantial impact on a judge’s pretrial release decision. Free
(2002) insists that the prior studies of racial disparity and pretrial release need to be
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expanded to cover jurisdictional factors, such as prosecutorial discretion, the range of
diversion options available to judges at pretrial, and the influence of factors outside the
courtroom (e.g., local public opinion, jail capacity, crime rates, etc.) on courtroom actors.
Since 2002, a number of studies have undertaken Free’s challenge. In jurisdictions with
high unemployment rates, defendants who are unemployed are less likely to be released
pretrial than defendants who are unemployed in jurisdictions with low unemployment
rates (D’Alessio, Stewart, & Stolzenberg, 2002). In New York City, the Criminal Justice
Agency found that prosecutors’ bail amount requests have a pivotal role in judges’
decisions to release a defendant and in setting a bail amount (Phillips, 2004b). Most
recently, Tomic and Hakes (2007) found that in large urban counties where there are
largely black populations and locally elected judges, racial disparities in “charges being
dropped” decreased. They also found that charges are more likely to be dropped pretrial
if judges are faced with high caseloads and overcrowding of corrections facilities.

What has emerged from over 30 years of research on pretrial release decisions is a
complex mosaic. Pretrial release decisions are not merely a reflection of defendant
characteristics. Rather they are a combination of defendant characteristics, jurisdictional
rules, relevant case law, political pressure, courtroom dynamics, and criminal justice
system capacity. Any multijurisdictional analysis that neglects jurisdictional context
does so at the risk of potentially making inaccurate statements about the relative
importance of defendant characteristics. One area where this may occur with great
severity is defendant ethnicity and race.

Integrating Pretrial Release Decisions and the
Racial Threat Hypothesis in a Contextual Approach

Blalock’s Original Hypothesis

Ethnicity, race and pretrial release decisions have been found to be quite entangled when
considering just defendant characteristics. What criminal justice researchers have not
sufficiently evaluated is the impact that ethnicity and race exert at the jurisdictional level,
and how jurisdictional level minority group concentrations affect the relationships we
observe between defendant ethnicity and race, and pretrial release decisions.

We do not lack for a theoretical perspective in which to fit such an analysis. Blalock
(1967) proposed the racial threat hypothesis, which states that a growing minority
population will be interpreted by whites as a threat to social order. The social order to
which Blalock referred is the elite group’s domination over economics and politics, two
pillars of society. When these elements of social order are threatened by the growth of
minority populations, the growth of minority group economic capacities, and the increase
in the political mobilization of minorities, coercive and placative methods are used to
control/retard minority group power.

In criminal justice, we are primarily concerned about these coercive methods because

they are proposed by Blalock to be criminal justice functions. During the 20™ century in
America, Blalock hypothesized that the increasing African-American populations in
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urban areas would trigger political discrimination, economic segregation, and
criminalization of minority associated behavior, with an increase on punitive sanctions
for these minority associated behaviors. By and large, Blalock’s observations were post-
hoc. His 1967 theorizing postdated the emergence of large numbers of African-
Americans in northern United States cities by nearly a generation. On the other hand, the
immigration of massive numbers of Latinos to the United States from the 1980s through
the current day serve as a litmus test as to the general applicability of Blalock’s racial
threat hypothesis.

The majority of the examination of the racial threat hypothesis addresses African-
Americans. Nevertheless, a review of the methods utilized by researchers to
operationalize the theory for testing data gathered on African-Americans will help inform
researchers development of suitable methods for examining the theory’s applicability to
the immigration of Latinos to the United States. Between the 1970s and the 1990s, the
racial threat hypothesis was adapted by Liska and like-minded researchers to account for
a wide range of criminal justice activities, such as police expenditures, use of force, arrest
rates, traffic stops, use of incarceration, sentence lengths, and use of the death penalty
(Liska, 1992).

The racial threat hypothesis as applied to sentencing was first employed by Bridges,
Crutchfield, and Simpson (1987) to study sentencing. They found that African-
Americans in counties with large African-American populations were more likely to be
incarcerated than African-Americans in counties with small African-American
populations. This finding did not remain unchallenged. Meyers and Talarico (1987)
observed that the increased likelihood of incarceration of offenders was true of all
offenders in counties with large African-American populations.

Some suggested that perhaps incarceration was too blatant a mechanism for racial
disparities to operate. The question was raised as to whether sentence add-ons, which
increase the severity of incarcerations, would show disparities by race. Crawford,
Chiricos, and Kleck’s (1998) study of Florida African-American offenders showed that
these offenders were more likely to receive Habitual Offender add-ons in counties with
low population percentages of African-Americans than African-American offenders in
counties with high population percentages of African-Americans. Moving the
percentages tests out of a Florida context and re-examining a set of sentencing outcomes
(including incarceration), Britt (2000) concluded that the percentage of African-
Americans in a county had no impact on sentencing outcomes.

As of the turn of the century, criminologists were divided over whether the racial threat
hypothesis actually operated in state court sentencing processes. Some researchers tried
to solve the problem by utilizing datasets that were highly multijurisdictional. Demuth
and Steffensmeier (2000) used the State Court Processing Statistics (SCPS) data series to
bring a national perspective to the debate. Analysis of the SCPS data revealed that as
Latino populations grew in large urban counties during the 1990s, the *“sentencing
penalty” paid by Latino offenders increased. A seven state, 337 county analysis of the
Offender Based Tracking System also concluded that African-Americans received longer
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sentences where local courts are embedded in populations of politically conservative, law
and order voter (Helms & Jacobs, 2002).

Nonetheless, ambiguity remained as to how the racial threat hypothesis actually operated.
To resolve the ambiguity, researchers turned to increasingly sophisticated statistical
methods, principally multilevel modeling. In a state-of-the-art series of articles, Johnson
and his collaborators were able to separate out county-level effects of the percentage of
minorities from the impact of an offender’s race. Several forms of sentencing outcomes
were investigated, finding that the greater the percentages of minorities in a county, the
worse the sentencing outcomes were for minority defendants (Johnson, 2006; Ulmer &
Johnson, 2004). Fearn (2005) found that a multilevel model of sentencing using the 1998
SCPS yielded no statistically significant county-level effects of race on sentencing
outcomes. Yet in a 2006 analysis of the most recently available SCPS data, Linnemann
found that the county’s racial distribution of caseloads interacts with the offender’s race
to influence sentence outcomes.

These mixed findings continue when using a very different approach taken by Bontrager,
Bales, and Chiricos (2005), who felt that rather than looking at sentencing outcomes, the
research should look at the attitudes of white people in the county towards minorities.
Subsequent analyses investigated the link between threat perceptions and race. They
found that race and ethnicity operate at the county level through measures of
concentrated disadvantage (an index of socioeconomic indicators). Counties with large
percentages of minorities, which also have high levels of concentrated disadvantage, have
higher levels of perceived racial threat by whites.

This literature review of sentencing and the racial threat hypothesis was made to help us
better conceptualize this hypothesis for pretrial release decisions. Our review of the
racial threat hypothesis literature reveals that the actual measurement of the triggers of
racial threat is underconceptualized. Early studies looked at the number of minorities,
whereas later studies looked at the percentage of minorities. Finding inconsistent results,
more recent work has turned to indexes of concentrated disadvantage, and percentage of
minorities in court caseloads. These more recent operationalizations bring us farther
and farther afield from the straightforward notion of Blalock’s, which holds that it is the
perception of threat due to expanding minority presence in economic and political
spheres that matters. Studies that focus on concentrated disadvantage find that as
disadvantage increases, so do racial disparities in sentencing. What cannot be
disentangled from this approach is cause and effect. Did discrimination of minorities
occur because of concentrated disadvantage? We find this argument to be putting an
effect before a cause. If Blalock’s logic is properly followed, minorities are channeled
into concentrated disadvantage as they become more populous. What makes
concentrated disadvantage appear efficacious is the fact that economic and criminal
justice sanctions are likely to be applied in tandem on growing minority populations.
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Acceleration Matters Too, Not Just Speed

The ecological underpinnings of threat stimuli have still not really been tapped. To wit,
“acceleration matters more than speed.” One explanation for the variation in findings
concerning the impact of the percentage of minorities in a county (on whether a minority
offender is sentenced differently than a white offender) is that it is not the percentage, but
the perceived rate of change in the percentage of minorities. If social psychologists are
correct, humans and other animals have evolved to perceive change in their
environments, not constants (Marcus, Neuman, & MacKuen, 2000). Threat responses are
activated by changes in the environment, not constants. Thus, if the rate of minority
group population growth, economic power, or political power changes rapidly in a
county, we should then expect concomitant response from whites in the form of criminal
punitive punishments directed towards minority offenders. Change in the percentage of
minorities is what we define as acceleration. Speed can be considered the percentage of
minorities in a population.

There are also ceiling and threshold “speed” effects to consider. It seems reasonable to
expect that rapid growth from a very small base rate may not trigger “threat responses”
until it reaches some fraction of the unit of population measured. Rapid growth of a
“minority population” where it is already a large powerful majority in the unit of
population measured is also unlikely to trigger “threat responses.” After all, the
“elite/majority” is likely to have already withdrawn from the unit of population in
question. Stolzenberg, D’Alessio, and Etile (2004) refer to this as a placation
mechanism. The expectation under this situation is that criminal justice system actors
desist from pursuing individualized manipulation of minority defendants that enter the
system. But what ought to occur where minority populations are “in the middle”? Do
slow growth rates actually provoke a lower response than rapid growth rates in this
middling group? Or is the fact that growth is occurring in a situation where majority-
minority power balances are under strain enough to trigger essentially identical
responses?

Methodology
The State Court Processing Statistics Database

To address the questions posed above we chose to utilize the State Court Processing
Statistics (SCPS) Database. SCPS collects data on felony cases filed in state courts in 40
of the nation’s 75 largest counties over selected sample dates in the month of May of
every even numbered year. The data collected include charge information, prior criminal
history, prior record of appearance in court, status with the criminal justice system at the
time of arrest, pretrial release/detention, adjudication and sentence information, whether
the defendant failed to appear or was rearrested on a new charge while the case was
pending, defendant demographics, and defendant criminal history information.

We selected the SCPS for two reasons. First, SCPS is the most widely jurisdictionally
distributed database in the United States that tracks defendants pretrial. Second, the
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felony cases in this database represent both a disproportionately large amount of serious
crime in the United States (Durose & Langan, 2004) and come from trend-setting
counties for innovative criminal justice policy such as Los Angeles, CA; Washington,
DC; Miami, FL; Cook, IL; Kings, NY; and Queens, NY. Since 1988, SCPS has tracked a
representative sample of felony case defendants in the nation’s 75 largest counties in
every even numbered year from arrest through sentencing. The longitudinal data series
we use for this study, however, was not started until 1990 (NACJD Study No. 2038).°

While the breadth of jurisdictions and the long period of collection are SCPS strengths,
SCPS has a number of weaknesses as well. The SCPS is heavily dependent on
jurisdictions’ archival data systems. As a result, data that was of limited relevance to
pretrial programs and court administrators or was not required to be collected during the
early 1990s, is missing in far greater amounts during the early years of the study than in
later years. Clearly this is a potential issue for use of the SCPS. In 1992, we were only
able to utilize 6,530 out of 13,163 observations, while by 1996, we were able to use
10,616 out of 15,410 observations. What findings we produce for 1992 and 1994 may be
affected by missing data.

This problem is particularly acute for Latino ethnicity. Like many criminal justice
datasets, SCPS in the early 1990s had difficulty in many counties accurately accounting
for a defendant’s Latino ethnicity. This problem plagued several BJS datasets, such as
the National Judicial Reporting Program. In 1992 only 69% of cases recorded the
ethnicity of the defendant. By 2000, 97% of cases recorded the ethnicity of the
defendant. It is possible that the Steffensmeier and Demuth (2000) finding that the
impact of Latino ethnicity on sentencing outcomes in the SCPS increased over time may
have been colored by this reporting issue.

The SCPS also is subject, like all sampling surveys, to variations in the sampling. In this
instance, the SCPS was not designed to be representative of types of jurisdictions by
pretrial release practices or even geographic variation by state and region. The criterion
was of representativeness by size of the resident population. As a result, for researchers
interested in utilizing SCPS for inter-jurisdictional analysis, the SCPS can at times be
rather concentrated in a few states or even within a single multicounty jurisdiction.
During the 1988-1992 cycle, this was an issue for California (six counties), New York
(six counties), Florida (five counties), Pennsylvania (3 counties), and Texas (3 counties).
Moreover, during the 1988-1992 cycle four counties were from New York City — a single
jurisdiction. During the 1994-1998 cycle, this was a particular issue for California (eight

> One drawback of the SCPS is that it has substantial numbers of missing cases during the 1990s. This
problem has significantly decreased over time. Demuth (2003) handled the issue of missing data via single
variable imputation. Schlesinger (2005) and Hart (2006) utilized listwise deletion. Hart made a number of
trial runs utilizing multiple imputation and concluded that multiple imputation methods were insufficient to
properly address missing data issues. We concur. The main problem in SCPS is not missing data due to
individual case information missing, but that the data are missing for entire counties on that type of
defendant information. Until BJS and the SCPS data collector (currently this author and his colleagues)
attempt to model missing data at the county level using county reports submitted by PJI to BJS, missing
data models will never be appropriate. A multilevel multijurisdictional and longitudinal approach needs to
be taken toward that question, which will be a very complex matter, suitable for another research project.
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counties), New York (seven counties), and Florida (4 counties). Moreover, during the
1994-1998 cycle four counties were from New York City — a single jurisdiction. During
the 2000-2004 cycle, this was a particular issue for California (nine counties), Texas (five
counties), and Florida (four counties). Inter-jurisdictional analysis must take into account
this sampling property of SCPS and recognize that many of the effects of shifts over time
may well have to do with shifts in jurisdictions sampled. For example, trends showing
changes in the northeast of the U.S. may be more reflective of the removal of
Massachusetts counties after 1992 and the decline of New York City counties relative to
New York State and Pennsylvania counties. Another example would be changes in the
impact of having appointed versus elected judges. Since California, Florida, New York
and Texas have elected judges, any findings concerning changes over time the strength of
a relationship between elected judges and pretrial release would be strongly influenced by
the fact that these states are heavily represented in the SCPS.

Nonetheless, we feel it is a wise investment of our time to utilize the SCPS for analysis to
generate findings which will hopefully spur further development of multi-jurisdictional
pretrial research. First, the SCPS remains the only large scale multi-jurisdictional
database of pretrial releases in the United States. Second, even when SCPS is at its
“worst” when sampling multiple counties from a single state, SCPS still covers over 17
different states in any given sample year. Third, because SCPS’ limitations are
reasonably well known, some of SCPS departures from an ideal multi-jurisdictional
database can thus be addressed within analysis.

In order to use multilevel analysis in a substantively rewarding manner, the SCPS needs
to be supplemented with county-level information. Jurisdictions and counties in the
SCPS form a near perfect correspondence, the exception being the boroughs/counties of
New York City, which are a single jurisdiction but treated as either three or four
jurisdictions, depending on the sample of counties selected in a year.

To supplement the SCPS, we drew upon the: 1) Uniform Crime Reporting Programs
Index of Crimes Reported to Police County data series for the years 1988-2004; 2)
Annual Survey of Jails, Jurisdiction-Level data series for the years 1988-2004; 3)
National Prosecutor Survey/Census data series 1990-2001; 4) online United States
Census Bureau reports at the Quickfacts and State-County Online Factbook; 5) Bureau of
Justice Statistics-National Center for State Courts State Court Organization reports; and
6) Felony Defendants in Large Urban Counties 1992-2002 reports.

The wide range of information compiled to properly control for alternative mechanisms
of county level effects on pretrial release makes this research rare among large dataset
analyses in criminal justice. Normally this level of supplemental contextual information
is available only in studies of a handful of jurisdictions. The nearest comparable dataset
is the work by Fearn (2005), who added county level information for all SCPS counties in
1998.
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Dependent Variables

This study follows in an established pattern of operationalizing pretrial release decisions
set out by Demuth (2003) for the SCPS who followed the conventions established by
Goldkamp (1979) for pretrial release studies in general. We use four dependent variables
that correspond to the three stages of decision making and the defendant’s ability to make
bail:
e The binary dependent variable of whether the court chooses to make the
defendant eligible for pretrial release;
e The binary dependent variable of placing the defendant on non-financial release
or making the defendant eligible for financial release;
e The interval dependent variable of financial bail amount set;
e The binary dependent variable of whether the defendant was able to make bail or
not.

For binary “stage” variables, a zero indicates non-eligibility for the next stage in the
decision process and a one indicates eligibility for the next stage. For the “make bail”
variable a zero indicates the defendant was not released pretrial and a one indicates the
defendant was released pretrial. In accordance with Demuth and Steffensmeier (2004)
and Schlesinger (2005), we take the natural log of the bail amount set to reduce the
skewness in the dependent variable.

Independent Variables
County Level Variables

County level factors are the main focus of this study, so we begin with a discussion of
these variables of interest. First will be the county level controls and then the
operationalization of the racial threat hypothesis variables.

Region. Analysis of regional effects in sentencing and case processing in the
United States has repeatedly indicated that jurisdictions in the American South are more
incarceration prone than jurisdictions in other regions of the United States (Humphrey &
Fogarty, 1987; Fearn, 2005; Wood, 2007). The Northeast is likely to be the polar
opposite, as it is the region from which the pretrial nonfinancial release movement
originated (Feeney, 1970; Goldkamp, Gottfredson, & Jones, 1995). These regional
effects have their roots in both cultural and political factors that are not at the core of this
analysis, but are important to control for (Helms & Jacobs, 2002; Fearn, 2005;
Linnemann, 2006). Three dummy indicator variables exist — Midwest, Northeast, and
West. The South is the residual category.®

Criminal Justice System Factors. The rationale for the criminal justice system
factors linkage to pretrial release decisions has to do with how court actors relate to each

® Helms and Jacobs (2002) and Fearn (2005) utilize percent voting for a Republican presidential candidate
in a county. Findings on the direct impact of voting patterns on court decisions are inconsistent, so we
chose a simpler measure — region — in the hopes that it would achieve a more robust effect.
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other, to other criminal justice system actors, and to the county population. Please see the
Intra-Jurisdictional Roots of Pretrial Release Research, a Brief Review, a Critique, and a
Way Forward section for details.

Crime rates are measured as county crime rates for Uniform Crime Report index crimes
reported to police (National Archive of Criminal Justice Data [NACJD] study numbers
9335, 9785, 6316, 6669, 2389, 2910, 3451, 4009, & 4466). The 2004 Miami-Dade crime
rate is from the Florida Department of Law Enforcement because it is not on the NACJD
dataset.” Similar to Maxwell and Maxwell (1998) we sought to capture response to
change in crime rates as well as current levels of crime. We did so by calculating the
percentage change over the last two years in the crime rate. To remove skew from the
crime rate variable, we used the natural log of the crime rate. We did not use the natural
log of the change in crime rate because natural logs of negative numbers are equal to
zero. The case rates are the number of cases for the county as reported by the United
States Census Bureau for Appendix Table A of the SCPS reports, divided by the county’s
population. To remove skew from the case rate variable, we used the natural log of the
case rate.

Judge selection processes are derived for judges in the lowest court of general
jurisdiction. The logic is as follows: pretrial release decisions for the majority of felony
cases in each jurisdiction are made by the lowest court of general jurisdiction. *“Selection
type” is a dummy variable that distinguishes between appointment and some form of
direct judicial election. The data come from the Bureau of Justice Statistics-National
Center for State Courts State Court Organization reports 1993, 1998, and 2004 (NCJ
148346, 178932, and 212351).

The “no screening” variable is a dummy variable derived from the SCPS Appendix Table
A footnotes, which report whether a county’s prosecutors screen cases prior to the
charging of a defendant. We extrapolated the 2004 values from 2002. This seems a
reasonable choice as the sampled counties remained the same.’

Prosecutor resources are measured by per capita expenditures for the year (dollars per
county resident) and the number of full and part-time staffers per county resident. The
data were obtained from the 1990-2005 National Prosecutor Survey (NPS) data series
(NACJD Study Nos. 9579, 6273, 6785, 2433, 3418, & 4600). For years that fell in
between NPS surveys, we used 2001 NPS figures in place of unavailable 2002 data and
2005 NPS figures in place of 2004 unavailable data. While this is not an ideal situation,
most budgeting and personnel changes in prosecutor offices in large urban counties are
incremental, so by having one-year differences, we should be largely accurate. Once
again, we used the natural log of the per capita expenditures to remove skew from the

7 See http://www.fdle.state.fl.us/FSAC/Crime_Trends/total Index/2004bycounty.htm for the numbers.

8 See http://www.0jp.usdoj.gov/bjs/abstract/sco93.htm, http://www.ojp.usdoj.gov/bjs/pub/pdf/sco98.pdf,
table 7, http://www.ojp.usdoj.gov/bjs/pub/pdf/sco04.pdf, table 6, pp.33-39 and State Court Statistics, 1998,
p.14.

® See http://www.ojp.usdoj.gov/bjs/pub/pdf/feldef92.pdf and
http://www.ojp.usdoj.gov/bjs/pub/pdf/fdlucXX.pdf (substitute the year number for XX).
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data. Jail capacity used comes from the BJS Annual Survey of Jails, Jurisdiction Level
Data (NACJD Study Nos. 9569, 6935, 6538, 6856, 2682, 3882, 4428, & 20200). We
took the natural log of percentage of capacity used to remove skew from the data. We
did not use the natural log of the change in percentage of capacity used because natural
logs of negative numbers are equal to zero.

Racial Threat Stimuli. The arguments for the racial threat stimuli selected for this
study were detailed earlier. Racial threat stimuli are operationalized as:

e Percentage of the county population that is Latino;

e Percentage of the county population that is African-American;

e Change in the percentage of the county population that is Latino over the last six
years; and

e Change in the percentage of the county population that is African-American over
the last six years.

The first two indicators conform with how Crawford, Chiricos, and Kleck (1998), Ulmer
and Johnson (2004) and Johnson (2006) operationalized these variables. We follow
Fearn (2005), however, in that we take the natural log of the percentage minority
variables to minimize skewness. We did not use the natural log of the change in
percentage of minorities because natural logs of negative numbers are equal to zero.
Data for the number of county residents of Latino ethnicity, African-American, or other
minority descent were collected from the U.S. Census Bureau’s online data repositories
for the years 1988-2004.%°

We chose not to include county-level demographics such as gender distribution or age
distribution for two reasons. First, they are known to not be related with pretrial release
decisions (Maxwell & Maxwell, 1998). Fearn (2005) shows that county gender
distributions are not related to SCPS sentencing outcomes either. Second, they are not
the focus of the research conducted here. In the interest of building a relatively
parsimonious county-level model, we elected to leave such analysis to future studies.

Defendant Level Variables

There are several common components of ABA standards-compliant risk measures that
the SCPS collects that ought to be correlated with pretrial release decision making.
These include current offense factors, prior criminal history factors, and information on
the defendant’s age. The SCPS also collects data on a defendant’s ethnicity, gender, and
race. These demographic factors are not ABA standards-compliant, but are known to be
associated with pretrial release decision making and court sentencing decisions, as
detailed in the literature review.

19 Since no single on-line resource contained the necessary information, we utilized the Quickfacts website
(http://quickfacts.census.gov), the State-County Factbook, and several on-line spreadsheets
(http://www.census.gov/popest/archives/1990s/C0O-99-11.html,
http://www.census.gov/popest/archives/1980s/e8089co.txt and
http://www.census.gov/popest/archives/1980s/PE=02-1988.xIs).
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Most serious current offense charge. BJS requires that the SCPS offenses be
reported in a 17 category standardized format, which is a rough parallel to a measure of
the offense’s severity. The BJS standardized offense coding format is implicitly ordinal
in design. However, there is not wide acceptance of the ordinality of the BJS
standardized offense coding format. There is acceptance of the BJS’ characterization of
offenses in a four-category format; violent, property, drug, and public order.** Likewise,
it is not uncommon to see analysts create indicator “dummy” variables out of the BJS
offenses to achieve a modest degree of statistical control over most serious offense
severity (Demuth, 2003; Fearn 2005; Maxwell & Maxwell, 1998; Maxwell, 1999;
Maxwell, Robinson, & Post, 2003; Schlesinger, 2005). With this in mind, we created
indicator variables for the most serious offense with public order offenses as the residual
category. Maxwell (1999) and Fearn (2005) took the same approach.

Number of charges. “Number of charges” is one accepted measure of offender
risk (Demuth, 2003; Phillips, 2004a; Pretrial Justice Institute, 2007). Within a given
jurisdiction, the more charges a defendant has the more likely the offense(s) were
considered severe by the arresting and charging officials.?> For this study, it is
operationalized as an interval measure ranging from one to 99.

Second most serious charge - felony or misdemeanor. SCPS only handles felony
defendants, yet nearly two-thirds of defendants have two or more charges (Cohen &
Reaves, 2006). Most pretrial risk assessments are designed to handle both felony and
misdemeanor defendants. Numerous studies have shown that misdemeanor defendants
are less likely to be a risk than felony defendants (VanNostrand, 2003). Levin (2007)
found that SCPS defendants with a second most serious felony charge are a greater risk
for pretrial misconduct than SCPS defendants without a second most serious felony
charge. For this study, “second most serious charge” is coded as zero for those without a
second most serious charge or a misdemeanor charge and is coded as a one for those with
a second most serious felony charge.

Prior felony convictions. The more prior felony convictions, the less likely it is
that the defendant will be released. This straightforward relationship is one of the most
consistent findings in pretrial release research (Maxwell, 1999; VanNostrand, 2003;
Demuth & Steffensmeier, 2004; Schlesinger, 2005). For this study, the number of prior
felony convictions is an interval variable ranging from zero to 99.

Prior misdemeanor convictions. The relationship between the number of prior
misdemeanor convictions to the likelihood of the defendant being released is only
marginally less consistent than the prior convictions relationship in pretrial release
research (Maxwell, 1999; VanNostrand, 2003; Demuth & Steffensmeier, 2004;

1 Violent offenses are murder, rape, robbery, assault, and other violent crimes. Property offenses are
burglary, theft, motor-vehicle theft, fraud, forgery, and other property crimes. Drug offenses are drug
trafficking and other drug crimes (mostly drug possession). Other public order offenses are drunk driving,
public-order crimes, weapons offenses, and other assorted felony offenses.

121t is important to note that charging patterns vary considerably from arresting agency to arresting agency.
This is just one of many reasons that multilevel modeling is preferable. What may be considered a case
with many charges in Cook, IL may be considered as case with very few charges in Maricopa, AZ.
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Schlesinger, 2005). For this study, the number of prior misdemeanor convictions is an
interval variable ranging from zero to 99.

Prior incarcerations. The effect of the seriousness of the type of prior
incarceration on the likelihood the defendant will be released is a surprisingly under-
investigated relationship in pretrial release research. On its face, one might think that it is
redundant when considering prior felony and prior misdemeanor convictions, but that is
not so. Many misdemeanor convictions result in straight probation sentences without
prison or jail time (Durose & Langan, 2004). Two academic studies have shown that
prior incarceration may be a relevant factor in predicting release, despite its not being
part of most risk assessment scales (Demuth & Steffensmeier, 2004; Schlesinger, 2005).
For this study, the “most serious type of prior incarceration” is an ordinal variable
ranging from zero to two, where zero is no prior incarcerations, one is prior jail, and two
is prior prison.

Criminal justice status at arrest. Defendants with a criminal justice status at
arrest are less likely to be released (Demuth & Steffensmeier, 2004; Phillips, 2004a;
VanNostrand, 2003; Schlesinger, 2005). Defendants with a criminal justice status at
arrest are generally defendants with an outstanding arrest warrant, but also may have
committed an offense while under supervision of the criminal justice system. For this
study, criminal justice status is coded as zero for those without a criminal justice status at
arrest and as a one for those with a criminal justice status at arrest.

Prior failure to appear. If a defendant has a prior failure to appear in a previous
case, it is more likely that the defendant is not going to show up in the current case, and
less likely that the defendant will be released. This straightforward relationship is the
most consistent finding in pretrial release research (Maxwell, 1999; Demuth, 2003;
Demuth & Steffensmeier, 2004; Petee, 1994; Podkopacz, 2006; Schlesinger, 2005;
Siddigi, 2005a; VanNostrand, 2003). The face validity of the argument is hard to dispute.
Two separate variables are necessary — one to indicate the defendant has a prior case and
made all appearances and the other to indicate the defendant has a prior case with at least
one non-appearance. The logic for inclusion of a separate variable for all appearances
made is that prior appearances made may actually be thought of as a mitigating factor.
The defendant’s record is showing that he/she can be counted on, at least in this one
regard. For this study, "all appearances made” is coded as a one if the defendant had a
prior case and made all appearances, otherwise the variable is coded as zero. “All
appearances not made” is coded as a one if the defendant had a prior case and did not
make all appearances, otherwise the variable is coded as zero. The residual is defendants
without a prior case.

Age. Repeated studies of criminal careers have validated the conclusions voiced
by the 1986 National Academies of Science report on criminal careers — that offenders
reduce their offending behaviors after reaching their mid-thirties (Blumstein, Cohen,
Roth, & Visher). Langan and Levin (2002) demonstrated this in the most nationally
comprehensive recidivism study to date. The facts concerning age and risk of criminal
offending are well known to judges, prosecutors, and pretrial risk assessment designers
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and are reflected in pretrial release decisions (Demuth, 2003; Phillips 2004; Podkopacz,
2006; VanNostrand, 2003; Schlesinger 2005). For this study, age is an interval variable
ranging from 12 to 97. In line with the logic that after 35 years of age offenders are less
likely to reoffend, we look for a reversing of the impact of age on release after a
defendant reaches early middle age.

Gender. As detailed in the literature review, gender differences are present in
pretrial release decision processes (Daly, 1987; Kruschnitt, 1984). We operationalize
gender as an indicator variable with males coded as one and females coded as two.

Ethnicity. The defendant’s ethnicity is one of the core research variables for this
study. As delineated in the literature review, many studies have found racial disparities
in pretrial release decisions (Free, 2001, 2002, 2004). Only Demuth and Steffensmeier
(2004), however, have focused their investigation on the possibility that a defendant’s
Latino ethnicity may be a source of pretrial release decision disparities.** If Demuth and
Steffensmeier are correct, the jurisdictions with rapid growth in Latinos during the early
2000s should show similar increases in the impact of Latino ethnicity on pretrial release
decisions. For this study, Latino ethnicity is an indicator variable with Latinos coded as
one and Non-Latinos as zero.

Race. Free (2001, 2002, 2004) provides an excellent review of the race and
pretrial release decisions research to date, concluding that race is a source of disparities in
pretrial release decisions. As per most operationalizations of race/ethnicity in the United
States, we created indicator variables for Non-Latino African-American and Other
Nonwhite Non-Latino, with the residual category being Non-Latino White.

Cross-level Interactions

Following the logic detailed in the final paragraph of the literature review, we create
cross-level interaction terms to handle ceiling and threshold effects. We interact the
defendant’s ethnicity and race with the county percentages of a minority population. We
then interact these variables with the rate of change in a minority population. In this
instance, for ease of interpretation of coefficients, we designed indicator variables for:
e percentage minority (Latino/African-American) population zero percent to 15
percent,
e percentage minority (Latino/African-American) population 16 percent to 30
percent, and
e percentage minority (Latino/African-American) population 31 percent or higher.

The reference category for this set of indicator variables is the zero percent to 15 percent
category. The logic utilized to select these categories is based on the power of voting
blocs. When a minority group is 15 percent of the county or less, it is unlikely to be of a
sufficient size to be able to exercise a voting bloc of a significant enough share to require
deliberate courting by political parties (Oliver & Ha, 2007). Racial and ethnic diversity

13 See Methodology, The State Court Processing Statistics Database section paragraph four for a review of
potential confounds concerning this finding
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does make local elections more competitive (Koetzle, 1998; Oliver & Ha, 2007). Many
of the local elections in Oliver and Ha’s study are located in SCPS counties, making their
findings all the more relevant. In their analysis, they split racial diversity into three
categories, as we do, but the values of the categories are unspecified. Soss, Langbein,
and Metelko (2003) show that whites in counties with African-American populations of
19 percent or more have much weaker relationships between prejudicial attitudes and
death penalty attitudes than whites in counties with African-American populations of one
percent or less. This suggests that a good cutoff is in the teens for a “low” percentage of
minorities. Soss, Langbein, and Metelko (2003) use the General Social Survey (GSS);
the distribution of the GSS counties is skewed towards rural counties with low
percentages of minority populations.

Our data, like Oliver and Ha’s, are derived from more urban areas, thus we created a
second category between 16 percent and 30 percent minority. This distinguishes places
where competition potentially interacts with sizable racial bloc voting enough to create a
defensive reaction rather than accommodation/placation. Thus we have the following set
of variables:
e defendant Latino by percent Latino 16 percent to 30 percent;
e defendant Latino by percent Latino 31 percent or higher;
e defendant African-American by percent African-American 16 percent to 30
percent;
e defendant African-American by percent African-American 31 percent or higher;
e defendant Latino by rate of change in the percentage of the Latino population;
e defendant African-American by rate of change in the percentage of the African-
American population;
e defendant Latino by percent Latino 16 percent to 30 percent by rate of change in
the percentage of the Latino population;
e defendant Latino by percent Latino 31 percent or higher by rate of change in the
percentage of the Latino population;
e defendant African-American by percent African-American 16 percent to 30
percent by rate of change in the percentage of the African-American population;
e defendant African-American by percent African-American 31 percent or higher
by rate of change in the percentage of the African-American population.

Predicting Pretrial Release Decisions

Hierarchical or multilevel modeling (HLM/MLM) is a methodology specifically designed
for separating out the effects of independent variables of interest that occur at multiple
levels of the process under study. Often, when we have a process that occurs in a limited
number of places, and the outcomes are place dependent, the concentration of the
distribution of predictor variable values at the place level leads to a mis-estimation of the
true variance of the place level predictor variables. This can lead to an assumption that
these variables play a more significant role in determining outcomes than they actually
do.
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HLM/MLM partitions variance between and within jurisdictions, allowing us to estimate
the amount of variance at each level of analysis. Residual errors are usually correlated
within jurisdictions, which violates the best linear unbiased estimator ordinary least
squares assumption of independent error terms, and thus the analysis would mis-estimate
the standard errors. HLM/MLM: 1) adds a specific jurisdiction effect for each
jurisdiction equation; 2) adjusts the degrees of freedom to reflect level two (jurisdiction)
units; and 3) allows us to directly assess the assumption of homogeneity of level one
(defendant) regression coefficients from jurisdiction to jurisdiction (Ulmer & Johnson,
2004). HLM/MLM was originally developed as a linear modeling application, but has
been extended to binary, ordinal, and count modeling as well since 2000. Thus, we use
HLM/MLM to develop a binary model of pretrial release eligibility, a binary model of
financial release eligibility, a linear model of the bail amount set, and a binary model of
financial release.'

Since we are most interested in the impact of level two (jurisdiction) variables, grand
mean centering is appropriate (Bontrager, Bales, & Chiricos, 2005; D’Alessio &
Stolzenberg, 2002; Raudenbush & Bryk, 2002; and Ulmer & Johnson, 2004). However,
grand mean centering is not without its complications. First, it introduces estimation bias
in the defendant level effects. Second, means centering plays havoc with the
interpretation of indicator variables when employed as components of interaction terms.
After all, the point of an indicator interaction term is that one category is zero and thus
removes all variation in interaction terms created from the zero observations of the
indicator variable. When an indicator variable is grand mean centered, there is no longer
a zero category. Therefore, we elected to do selective centering. Following the lead of
Bontrager, Bales, and Chricos (2005) and Oliver and Ha (2007) we do not center
indicator variables when we expect to utilize them in interaction terms.

Our primary concern in this analysis is the difference in the impact of a level one variable
— Latino ethnicity — as a function of several level two jurisdiction demographics. This
means that while it is possible to model the level one variables to have random
coefficients (vary from jurisdiction to jurisdiction randomly), it would detract from our
ability to detect systematic variation in the level one coefficients by the level two
jurisdiction demographics. We also view the criminal case processes in each jurisdiction
as not dependent on each other. That is, the processing of a case in jurisdiction 10 is not
dependent on the processing of a case in jurisdiction 1. Given that the jurisdictions are
from a wide range of states, this assumption seems reasonable. For these reasons we do
our models as independent covariance structures with fixed coefficients level one and
level two variables.

It is important to note that for the model for defendants on financial release eligibility, the choice is
between placing them on nonfinancial release or financial release. If the models are working correctly, the
inverse mills ratio will account for the effects of being made eligible for pretrial release by either financial
or nonfinancial means. Thus, to do a separate model of nonfinancial release would be redundant. The
signs of the coefficients for the model of financial release can simply be reversed to describe the
relationships between the models independent variables and nonfinancial release.

Pretrial Release of Latino Defendants Pretrial Justice Institute
22



This document is a research report submitted to the U.S. Department of Justice. This report has not
been published by the Department. Opinions or points of view expressed are those of the author(s)
and do not necessarily reflect the official position or policies of the U.S. Department of Justice.

In addition to utilizing multilevel modeling, analysis of pretrial outcomes such as bail
amounts requires the employment of Heckman selection bias adjustments (Berk, 1983;
Bushway, Johnson, & Slocum, 2007; Johnson, 2006; Peterson & Hagan, 1984). The
notion behind the Heckman selection bias adjustment is conceptually straightforward.
Create a model of the outcome of the first stage in a process, say bail eligibility. Take the
predicted values for that outcome and convert them to a hazard rate (the inverse Mills
ratio). Insert the hazard rate into the second stage equation (say for financial eligibility)
to control for selection bias. To avoid issues of multicollinearity, it is recommended that
at least one variable from the first stage equation that is significant for the first outcome
but unlikely to be of significance for the second outcome be removed from the equation.
In the financial release models, we dropped prosecutor budget per capita (In), in the bail
amount models we dropped prosecutor budget per capita (In) and prosecutorial screening
practices, and in the making monetary bail models we dropped prosecutor budget per
capita (In), prosecutorial screening practices, and judicial appointment type.

The reason we state that the procedure is conceptually straightforward is because there
are few MLM software packages that have the Heckman selection bias adjustment as an
option. STATA 10 ® does not. As a result, we utilize a similar approach to Johnson
(2006). We compute the hazard rate in a STATA command from the output of the initial
stage model, and make a standard adjustment (not accounting for MLM probit variance
differences between MLM and non MLM probit). This adjustment ought to provide us
with unbiased coefficients.

An additional level of complexity is that we model using several different types of
statistical programs. The initial two stages of decision making are modeled as
generalized linear latent and mixed models (GLLAMM) (Rabe-Hesketh, Skrondal, &
Pickels, 2004). The bail amount is modeled in STATA’s default xtmixed (cross time and
space multilevel model) routine. The actual making of monetary bail release is modeled
in both GLLAMM and STATA’s xtprobit routine.

The GLLAMM program add-on to STATA allows us to model multilevel models with
probit, per a proper Heckman selection model specification. On the other hand, the
GLLAMM routine does not readily provide a likelihood ratio test of a multilevel model
versus ordinary regression or ordinary logistic regression. The xtmixed routine is an
excellent routine, with a good trade off between computational speed and accuracy. The
xtprobit routine is not a genuine multilevel model but a modified panel data model. The
xtmixed and xtprobit routines do allow us to test the suitability of a multilevel model
versus ordinary regression or ordinary logistic regression. Neither GLLAMM or STATA
® xt routines allows us to formally do a statistical test of rho — a means to examine if a
selection bias correction was necessary. In our case, logic dictates that multilevel models
are essential and selection models are essential, so the lack of formal statistical tests is not
critical. In fact, we will not show results for the likelihood ratio tests for suitability of a
multilevel model even when they are available.

Additional differences exist between GLLAMM and the STATA xtmixed and xtprobit
routines in their computational intensity. Xtmixed and xtprobit have more predefined
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values and model assumptions, allowing of quicker, but not necessarily more accurate
estimates (Rabe-Hesketh & Skrondal, 2005). Experience has shown that when modeling
large datasets like SCPS, computer processing time is a problem. GLLAMM models can
take days to run, hours to find out they are not converging to a solution, and are a major
research bottleneck. We chose to go with a mix of approaches to maximize accuracy in
the early stages, since the bail amount and monetary bail release models rely on the
earlier stages estimates. In the “end stage model” of bail amount hyper-accuracy was not
as critical and xtmixed is sufficient for the task. For the “end stage model” of monetary
bail release, we elected to try GLLAMM, since it describes the data generating process
better. However, in several years, the computations required were beyond the processing
power available to PJI. Thus, we have settled for using xtprobit in those years.

Appendix table 8 documents comparisons for where we have models by both approaches.

One more methodological issue remains — weighting. STATA xtmixed and xtprobit
allow for importance weights, which are not strictly speaking sampling weights.
GLLAMM probit also allows for sampling weights, but warns the user that if the weights
are more than level 2 weights (in our case jurisdiction), weighting should not be
attempted (Rabe-Hesketh, Skrondal, & Pickels, 2004). This is a troubling matter, as the
SCPS data is sampled and weighted to represent felony cases in the nation’s 75 largest
counties by population. SCPS weights are both level one weights (case weights) and
level two weights (jurisdiction weights). As a result, we are simply unable to perform
weighted data analysis.

Findings

Care must be taken in the interpretation of these results. We analyzed the data annually
initially because of the data processing limitations of STATA, but found that to be a
fortuitous circumstance. It brought us new perspective on interpreting shifting patterns in
pretrial release, such as those described in Cohen and Reaves (2007). We will discuss
time trends in terms of SCPS years sampled. Whenever there are more than three out of
the seven SCPS years with statistically significant relationships, we can state that the
presence of a relationship is not simply dependent on the counties included in the sample
during a three-year SCPS sampling rotation. When we see a coefficient reverse signs
between sample frames and not within sample frames, we have reason to suspect that the
change in coefficient sign may have to do with the counties sampled, not a time trend.
We will detail these issues below.

Pretrial Release Eligibility

Again, for the purposes of this study, a defendant is considered pretrial release eligible if
the court (1) releases the defendant on non-financial conditions, or (2) imposes a money
bail that the defendant must post in order to be released. A defendant is ineligible for
pretrial release if the court orders the defendant held without bail. The findings for
pretrial release eligibility are presented in Table 1.%°

15 Some readers will wonder where the overall model goodness of fit measures are, such as AIC or R%
STATA does not readily provide such statistics nor does GLLAMM for multilevel models. In fact, there is
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Regional Factors

A typical assumption is that the southern states in the U.S. have more punishment-
oriented norms than other regions of the U.S., particularly the Northeast (Humphrey &
Fogarty, 1987; Fearn, 2005; Wood, 2007).*° As Table 1 shows, during 1992 and 1994,
SCPS defendants in Northeastern jurisdictions were significantly more likely to be placed
in pretrial release eligibility than defendants in Southern jurisdictions. Starting in 2000,
defendants in Western jurisdictions were significantly more likely to be made eligible for
release than defendants in Southern jurisdictions.

We have reason doubt that there are time trends here. SCPS in 1992 included a large
number of Northeastern counties, particularly from Massachusetts, that were not part of
SCPS after 1992. The 2000-2004 SCPS had a large number of California counties that
were not present in SCPS prior to 2000. Thus to suggest that there were trends in
regional pretrial release practices over time would be misleading. What may be
occurring is that as the number of SCPS counties from the West became larger, the
influence of pretrial case processing practices in California became statistically
significant.

Case Processing Factors

Judge selection modes were not consistently significant for determining pretrial release
eligibility. Moreover, judge selection mode changed direction of impact from year to
year. The influence of prosecutor screening practices on pretrial release eligibility seem
to be more a product of the 2000-2004 SCPS sampled county practices than of
prosecutors specifically. The same is true concerning the impact of prosecutor per capita
expenditures on the likelihood of a defendant’s being made eligible for pretrial release.
These prosecutor-related patterns may well have to do with the concentration of SCPS
sampled counties in California, Florida, Texas, and New York between 2000 and 2004.
This is testament to the fact that when most of SCPS cases come from just four states,
SCPS becomes really more representative of what is occurring in those states than in the
U.S. as a whole. Contrary to D’Alessio and Stolzenberg (1997), Johnson (2006), and
Ulmer and Johnson (2004), jail capacity did not significantly predict the placement of
defendants into eligibility for pretrial release. Unlike Maxwell and Maxwell (1998)
crime rates were not significantly predictive of the placement of defendants into
eligibility for pretrial release.

County Demographic Factors

The direct influence of county-level racial and ethnic demographics on the likelihood that
a defendant is made eligible for pretrial release is quite weak. Except for the years 1998

no good equivalent for R? in multilevel modeling. Since model fit for us is not of substantive concern and
is not traditional to put in multilevel modeling results, we do not attempt to do so in this report.

16 All differences discussed in the report are statistically significant at the 95 percent confidence level
unless otherwise noted.

Pretrial Release of Latino Defendants Pretrial Justice Institute
25



This document is a research report submitted to the U.S. Department of Justice. This report has not
been published by the Department. Opinions or points of view expressed are those of the author(s)
and do not necessarily reflect the official position or policies of the U.S. Department of Justice.

and 2000, there are very minimal significant effects for pretrial release. In 1998 and
2000, we see that county demographics played a role — counties with high levels of
Latinos and increasing percentages of Latinos were less likely to place defendants into
eligibility for pretrial release. Counties with higher percentages of African Americans
had inconsistent significant effects, sometimes being more likely to place defendants into
eligibility for pretrial release, sometimes less likely. Given that the African American
impact is stable from 2000-2002, but is a reversal of 1998, it appears that the impact of
county racial and ethnic demographics is just as dependent on the sampling frame as it is
on case processing factors.

Defendant Characteristics

What shines through consistently is the importance of individual criminal history in
determining whether a defendant is placed into eligibility for pretrial release. The more
prior felony convictions a defendant has, the significantly less likely that defendant will
be placed into eligibility for pretrial release. Criminal justice status at time of arrest is a
consistently significant predictor that a defendant will not be placed into eligibility for
pretrial release. The severity of a defendant’s most serious prior incarceration is a
significant predictor that a defendant will not be placed into eligibility for pretrial release
six out of seven years. Prior failure to appear is often a significant predictor.

The current arrest offense is often a significant predictor of eligibility for pretrial release.
Violent offenders are usually less likely than public order offenders to be placed into
eligibility for pretrial release. Property and drug offenders are usually more likely than
public order offenders to be placed into eligibility for pretrial release. While the total
number of charges seems to have had a significant impact on placement of defendants on
eligibility for pretrial release in 1992 and 1994, this did not continue.*’

The gender, racial, and ethnic characteristics of a defendant show a pattern of significant
disparities concerning eligibility for pretrial release. In four out of seven years, women
are significantly more likely to be placed into eligibility for pretrial release than men.
When the difference is statistically significant, whites are almost always more likely to be
placed into eligibility for pretrial release than African Americans or Latinos. This pattern
of disparities is expected from the literature, but what is of great concern is that these
defendant level disparities are increasing, not decreasing over time in SCPS. The
defendant level gender, racial, and ethnic disparities in the 2000-2004 SCPS counties are
almost always statistically significant.

Cross-Level Interactions
For placement of defendants into eligibility for pretrial release, with only three

exceptions, there are no significant cross level interaction patterns. While state courts do
occasionally exhibit more restrictive release practices in high percentage minority

17 Once again, this may be a function of jurisdictions sampled. The 1992 and 1994 SCPS are the initial
SCPS sample frame. In 1996 we switch jurisdictions. The “change” may not be a time trend, but a
sampling artifact.
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counties, these practices do not appear to be directed solely at minority defendants.
Minority defendants are penalized because they are a minority, not because they are
minorities in fast growing minority counties or minorities in minority counties with small
or modest numbers of minorities.
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Table 1. Models of Placement of Defendant into Pretrial Release Eligibility, 1992-2004

1992 1994 1996 1998 2000 2002 2004
Region
Northeast 1.44%** 0.60* 0.41 0.88* 0.45 0.25 1.28
(0.27) (0.28) (0.35) (0.42) (0.33) (0.56) (0.80)
Midwest 0.41 0.81" 0.32 0.00 0.84** 0.43 0.53
(0.32) (0.45) (0.40) (0.39) (0.28) (0.40) (0.48)
West 0.94** 0.56 0.58 -0.48 1.45%** 1.62%* 1.60**

(0.34) (0.46) (0.55) (0.49) (0.33) (0.47) (0.57)

Case Processing

Judge Appointed -0.64* -1.22 0.17 0.60 -0.82* 0.01 -1.19°
(0.36) (0.39) (0.43) (0.44) (0.33) (0.47) (0.62)
No Prosecutorial Screening 0.15 0.19 0.10 -0.18 0.72%** 0.55" 0.89"
(0.22) (0.26) (0.35) (0.26) (0.19) (0.30) 0.47)
Case Rate (In) -0.10 0.27 -0.06 -0.12 0.01 0.17 -0.05
(0.22) (0.26) (0.25) (0.19) (0.22) (0.26) (0.34)
Crime Rate (In) 0.03 -0.13 -0.22 0.57 0.12 -0.43 0.48
(0.29) (0.35) (0.42) (0.40) (0.21) (0.43) (0.84)
2 year A Crime Rate 0.02 0.01 0.00 -0.00 0.00 -0.01 -0.01
(0.01) (0.01) (0.00) (0.00) (0.01) (0.01) (0.00)
% Jail Capacity Used (In) 0.59 0.99 0.28 -0.73 0.09 -0.68 -0.17
(0.48) (0.64) (0.96) (0.59) (0.50) (0.73) (0.93)
2 year A % Jail Capacity Used -0.01 -0.00 -0.01 0.01 -0.02 -0.01 0.01
(0.01) (0.01) (0.01) (0.01) (0.01) (0.01) (0.01)
Prosecutor Budget Per Capita (In) -0.02 -0.10 -0.11 1.01* -0.56*** | -0.50* -0.60"

(0.16) (0.21) (0.34) (0.40) (0.15) (0.21) (0.31)

County Demographic Factors

% African American (In) 0.09 -0.00 0.15 -0.61* 0.27* 0.50* 0.32
(0.22) (0.30) (0.32) (0.28) (0.13) (0.21) (0.31)
% Latino (In) 0.04 0.11 0.00 -0.56* -0.23* 0.19 0.10
(0.11) (0.17) (0.17) (0.25) (0.12) (0.22) (0.24)
2 year A % African American 0.03 -0.06 -0.06 -0.25** -0.00 0.04 0.06
(0.06) (0.08) (0.08) (0.08) (0.01) (0.03) (0.06)
2 year A % Latino -0.07 0.10* 0.09 0.01 -0.01** 0.01 -0.01

(0.06) (0.05) (0.06) (0.07) (0.00) (0.04) (0.06)

Defendant Characteristics

Total # of Charges -0.08** -0.11%** | -0.02 -0.03" -0.09 -0.02 -0.03
(0.03) (0.02) (0.02) (0.02) (0.18) (0.02) (0.02)
Most Serious Offense — Violent -0.33** -0.09 -0.10 -0.22** -0.19* -0.53*** | -0.41***
(0.12) (0.09) (0.09) (0.08) (0.08) (0.10) (0.09)
Most Serious Offense — Property 0.07 0.18* 0.21* 0.19* 0.27** -0.17* -0.06
(0.12) (0.09) (0.09) (0.08) (0.08) (0.10) (0.09)
Most Serious Offense — Drugs 0.21 0.17* 0.25** 0.31%** 0.29%** -0.08 0.01
(0.12) (0.09) (0.09) (0.08) (0.08) (0.10) (0.09)
2" Most Serious Offense — Felony -0.06 0.00 -0.09 0.05 -0.09 -0.09 -0.10
(0.09) (0.07) (0.07) (0.06) (0.06) (0.07) (0.07)
2" Most Serious Offense — Misdemeanor | 0.23* 0.20* 0.14" 0.14* 0.06 0.08 0.04
(0.11) (0.07) (0.08) (0.07) (0.07) (0.08) (0.08)
Prior Felony Convictions -0.05** -0.04** -0.03* -0.05*** | -0.06*** | -0.05*** | -0.04**

(0.02) (0.01) (0.02) (0.01) (0.01) (0.01) (0.01)
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Table 1. Models of Placement of Defendant into Pretrial Release Eligibility, 1992-2004 (Continued)

1992 1994 1996 1998 2000 2002 2004
Prior Misdemeanor Convictions 0.04 0.02 0.03* 0.02** 0.02* 0.01 0.00
(0.01) (0.01) (0.01) (0.01) (0.01) (0.01) (0.01)
Criminal Justice Status at Arrest 0.63*** 0.72%** 0.87*** 1.19%** 0.85*** 0.75*** 0.68***
(0.08) (0.06) (0.06) (0.06) (0.06) (0.06) (0.06)
Prior Incarceration -0.17** -0.14*** | -0.16*** | -0.19*** | -0.13** -0.02 -0.09*
(0.05) (0.04) (0.04) (0.04) (0.04) (0.04) (0.04)
Prior FTA -0.02 -0.02* -0.05 0.02 0.13 0.06 0.03
(0.11) (0.08) (0.09) (0.08) (0.08) (0.08) (0.10)
No Prior FTA -0.18* -0.17* 0.02 0.17* 0.13° 0.02 0.04
(0.09) (0.08) (0.08) (0.08) (0.07) (0.07) (0.08)
Gender 0.06 0.09 0.14* 0.31*** 0.22** 0.24*** 0.10
(0.09) (0.07) (0.07) (0.06) (0.06) (0.07) (0.07)
Age 0.01 0.01 0.01* 0.00 0.00 0.00 -0.00
(0.00) (0.00) (0.00) (0.00) (0.00) (0.00) (0.00)
Age? -0.00 -0.00 0.00 0.00 -0.00 -0.00 0.00
(0.00) (0.00) (0.00) (0.00) (0.00) (0.00) (0.00)
African American -0.14 0.01 -0.18** -0.03 -0.00 -0.14* -0.21**
(0.08) (0.06) (0.07) (0.07) (0.06) (0.06) (0.08)
Latino -0.55*** | 0.03 0.21* -0.06 -0.10 -0.24** -0.28**
(0.12) (0.11) (0.10) (0.14) (0.07) (0.08) (0.08)
Other -0.09 0.02 -0.20 -0.06 0.03 0.02 -0.33*

(0.28) (0.20) (0.20) (0.19) (0.16) (0.19) (0.16)

Interaction Terms

AA. in 16-30% A.A. County -0.28 0.09 -0.02 -0.03 0.12 -0.17 0.06
(0.19) (0.12) (0.13) (0.11) (0.12) (0.12) (0.12)
AA. in 31%+ A.A. County -0.08 0.16 0.01 -0.46" 0.13 -0.23 -0.03
(0.21) 0.17) (0.19) (0.27) (0.14) (0.16) (0.24)
L. in 16-30% L. County 054** | 0.25 0.07 -0.47" 0.16 0.11 -0.21
(0.20) (0.16) (0.21) (0.25) (0.18) (0.17) (0.24)
L. in 31%+ L. County -0.04 0.40" -0.01 -0.40 -0.02 0.23 -0.02
(0.30) (0.24) (0.24) (0.30) (0.18) (0.18) (0.26)
AA.in16-30% AA. County * AAA. | -0.05 -0.06 -0.01 -0.04 -0.00 -0.02 0.05
(0.08) (0.05) (0.07) (0.06) (0.01) (0.03) (0.04)
AA.in31%+AA. County * A AA. -0.21 0.36* -0.08 -0.13 0.03* -0.02 -0.02
(0.19) (0.15) (0.12) (0.20) (0.01) (0.05) (0.06)
L. in 16-30% L. County * A L. -0.29 0.18 -0.06 -0.02 -0.00 0.05 0.04
(0.19) (0.17) (0.10) (0.07) (0.00) (0.03) (0.04)
L.in 31%+ L. County * A L. -0.29" 0.11 -0.05 -0.05 0.00 0.03 0.03

(0.17) (0.09) (0.10) (0.09) (0.01) (0.04) (0.05)

Random Effects

County Intercept 2.04%%x | 177%%% | 1.03%%% | 1.91%%% | 109 2.07 213
(0.09) (0.09) (0.10) (0.09) (0.08) (0.11) (0.13)
LLR Test -1,142.25 | -1,886.86 | -2,015.10 | -2,253.13 | -2,155.06 | -1,847.70 | -1,815.53
N 6,530 8,624 10616 | 11073 | 12,365 | 11239 | 11,865
Groups 31 32 36 36 37 36 35

“p<.10; *p<.05; **p<.01; ***p<.001

Coefficients are unstandardized. Standard errors are in parentheses.

A.A.-African American; L.-Latino
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Financial Pretrial Release Eligibility

The decision for this model is between releasing the defendant on a nonfinancial release
or setting a financial condition of release — a monetary bail amount. It is important to
remember that the inverse mills ratio will screen out defendants predicted to not be
eligible for placement on a financial or nonfinancial release. If a defendant is eligible for
financial release, she/he can be released if the bail is posted. If a defendant is placed on
nonfinancial release, she/he is automatically released. The results for the remainder of
this section will be discussed in terms of placement of a defendant into eligibility for
financial release.®

Regional Factors

While region’s effects on eligibility for pretrial release were difficult to interpret, the
impact of region on eligibility for financial pretrial release was clear. Defendants in
Southern jurisdictions were significantly more likely than defendants from any other
region to be made eligible for financial pretrial release until 2004. In 2004, defendants in
Southern jurisdictions were not significantly different than defendants in Northeastern
jurisdictions in their eligibility for financial release. Defendants in Southern jurisdictions,
however, were significantly more likely to be made eligible for financial release than
nonfinancial release as compared to defendants in Midwestern and Western jurisdictions.
This decline in the uniqueness of the South corresponds with the recent findings by the
Bureau of Justice Statistics that the use of financial pretrial release has increased
nationwide (Cohen & Reaves, 2007).

Case Processing Factors

Whether judges were appointed or elected showed no difference in eligibility for
financial release. No prosecutor related variables were consistently predictive of financial
pretrial release eligibility. Likewise, neither jail capacity nor crime rates were
significantly predictive for eligibility for financial release.

County Demographic Factors

There is no clear consistent statistically significant relationship between county-level
racial and ethnic demographics and eligibility for financial pretrial release.

Defendant Characteristics
Criminal history is a critically important predictor of a defendant’s being placed into

eligibility for financial pretrial release. The more prior felony convictions a defendant
has, the significantly more likely the defendant is to be placed into eligibility for financial

18 If the reader wishes to know what the coefficient for a defendant’s placement into nonfinancial release is,
simply reverse the sign of the coefficient.
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pretrial release. The more serious a defendant’s most serious prior incarceration term
was, the significantly more likely the defendant is to be placed into eligibility for
financial pretrial release. Defendants with a criminal justice status at the time of arrest
were significantly less likely to be placed into eligibility for financial pretrial release and
were significantly more likely to be placed into eligibility for non-financial pretrial
release. This finding is crucial. It suggests that courts are placing defendants with active
criminal careers on nonfinancial pretrial release What we do not know, however, is
whether these defendants are being placed into pretrial program supervision. If these
defendants are not being placed into supervision, it could go a long way in explaining the
relatively high levels of pretrial misconduct found by Cohen and Reaves (2007) for
defendants released on recognizance. During the 2000-2004 SCPS sample, defendants
with a prior FTA were consistently more likely to be placed into eligibility for financial
pretrial release than defendants who had not had a prior opportunity to FTA. During the
2000-2004 SCPS sample, defendants without a prior FTA who had a prior opportunity to
FTA were consistently more likely to be placed into eligibility for financial pretrial
release than defendants who had not had a prior opportunity to FTA.

The current arrest offense is always a significant predictor of eligibility for financial
pretrial release. Violent offenders are more likely to be placed into eligibility for
financial pretrial release than public order offenders. Property and drug offenders are
more likely to be placed into eligibility for nonfinancial pretrial release than public order
offenders. The more charges a defendant has at arraignment, the more likely a defendant
is to be placed into eligibility for financial pretrial release. Defendants with a felony
second most serious offense charge are more likely to be placed into eligibility for
financial pretrial release than defendants without a second most serious offense charge.
During the early years of SCPS, defendants with a misdemeanor second most serious
offense charge were less likely to be placed into eligibility for financial pretrial release
than defendants without a second most serious offense charge.

The impact of current arrest offense factors on pretrial financial release eligibility
suggests that courts are using financial pretrial release as means to “protect” the public
from violent offenders and multiple charge offenders rather than placing such defendants
into supervised pretrial release by pretrial programs. The irony is that previous research
has shown that violent offenders are less likely to commit pretrial misconduct or reoffend
than other types of offenders (Cohen & Reaves, 2006; Langan & Levin, 2002). While
placing violent defendants into eligibility for financial pretrial release may mollify the
public, it is also systematically picking the least likely to reoffend and least likely to
engage in pretrial misconduct for eligibility for financial pretrial release.

Just as at the pretrial release decision point, the gender, racial, and ethnic characteristics
of a defendant appear to impact eligibility for financial pretrial release. Women are
consistently more likely than men to be placed into nonfinancial pretrial release. Latinos
are consistently more likely than whites to be placed into eligibility for financial pretrial
release. This corresponds with Demuth and Steffensmeier’s (2004) analysis of SCPS
data that does not control for jurisdictional factors.
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Cross-Level Interactions

For placement of minority defendants into financial pretrial release versus nonfinancial
pretrial release, the answer is that there are no multi-year patterns that are statistically
significant. For African Americans during the 2000-2004 SCPS, we do see a threshold
effect of sorts. African Americans in counties with between 16 and 30 percent African
American populations are less likely to be placed into eligibility for financial pretrial
release than African Americans in counties with less than 16 percent African American
populations.

Inverse Mills Ratio

The inverse mills ratio functioned as expected. It was highly statistically significant in
every year and was negatively associated with financial pretrial release. This suggests
that the more likely a defendant is to be made eligible for pretrial release, the more likely
that defendant is to be put on nonfinancial release and the less likely that defendant is to
be put on financial release.

Pretrial Release of Latino Defendants Pretrial Justice Institute
32



This document is a research report submitted to the U.S. Department of Justice. This report has not
been published by the Department. Opinions or points of view expressed are those of the author(s)
and do not necessarily reflect the official position or policies of the U.S. Department of Justice.

Table 2. Models of Placement of Defendant into Financial Pretrial Release Eligibility, 1992-2004

1992 1994 1996 1998 2000 2002 2004
Region
Northeast -1.49%** | -1.60*** | -1.65%** | -0.77** -0.69*** | -0.66" -0.50
(0.18) (0.20) (0.17) (0.27) (0.19) (0.34) (0.39)
Midwest -1.03*** | -1.15*** | -0.71*** | -0.53* -0.67*** | -0.55* -0.61*
(0.20) (0.28) (0.17) (0.26) (0.19) (0.24) (0.31)
West -0.79** 0.31 -0.88*** | -1.04*** | -0.62** -0.55* -0.61*
(0.23 (0.30) (0.21) (0.25) (0.19) (0.28) (0.26)
Case Processing
Crime Rate (In) -0.32 -0.52** -0.45* -0.14 -0.17 -0.17 0.05
(0.22) (0.20) (0.22) (0.23) (0.13) (0.28) (0.44)
2 year A Crime Rate 0.00 -0.01 0.01 -0.00 0.01** 0.00 0.00
(0.00) (0.01) (0.00) (0.00) (0.00) (0.00) (0.00)
Case Rate (In) 0.20 0.10 -0.21° 0.13 -0.15 -0.04 -0.36"
(0.13) (0.14) (0.12) (0.12) (0.13) (0.16) (0.21)
% Jail Capacity Used (In) -0.63" 0.01 -0.10** -0.54 -0.15 0.53 0.73
(0.34) (0.10) (0.48) (0.39) (0.39) (0.44) (0.51)
2 year A % Jail Capacity Used -0.01** 0.02** 0.01 0.01 0.00 -0.01 0.00
(0.00) (0.00) (0.00) (0.00) (0.00) (0.01) (0.00)
Judge Appointed 0.72** 0.35 -0.20 -0.25 0.19 0.05 -0.57*
(0.23) (0.258) (0.21) (0.25) (0.22) (0.27) (0.28)
No Prosecutorial Screening -0.17 -0.36* -0.23 -0.37* -0.07 -0.06 -0.20

(0.14) (0.18) (0.19) 0.17) (0.14) (0.18) (0.19)

County Demographic Factors

% African American (In) -0.03 0.52** 0.06 -0.04 -0.09 0.08 -0.01
(0.12) (0.20) (0.15) (0.15) (0.09) (0.14) (0.19)
% Latino (In) 0.04 0.01 0.04 0.09 0.05 0.19 0.14
(0.07) (0.10) (0.08) (0.11) (0.08) (0.13) (0.14)
2 year A % African American -0.12** 0.14* 0.04 -0.02 0.00 0.04* 0.01
(0.04) (0.06) (0.04) (0.05) (0.00) (0.02) (0.04)
2 year A % Latino 0.08* -0.02 0.01 0.02 0.00 -0.02 0.03

(0.03) (0.04) (0.03) (0.04) (0.00) (0.02) (0.03)

Defendant Characteristics

Total # of Charges 0.10%** 0.16%** 0.06*** 0.04** 0.08*** 0.04*** 0.08***
(0.02) (0.02) (0.01) (0.01) (0.01) (0.01) (0.01)
Most Serious Offense — Violent 0.57*** 0.38*** 0.35%** 0.37%** 0.37%** 0.36%** 0.45%**
(0.07) (0.06) (0.06) (0.05) (0.05) (0.06) (0.05)
Most Serious Offense — Property -0.07 -0.26*** | -0.13* -0.15** -0.30*** | -0.10* -0.11*
(0.07) (0.06) (0.06) (0.05) (0.05) (0.05) (0.05)
Most Serious Offense — Drugs -0.05 -0.31*** | -0.11* -0.15** -0.26*** | -0.16** -0.13**
(0.07) (0.06) (0.06) (0.05) (0.05) (0.05) (0.05)
2" Most Serious Offense — Felony -0.07 -0.03 0.16%** 0.11** 0.10* 0.13** 0.10*
(0.05) (0.05) (0.04) (0.04) (0.04) (0.04) (0.04)
2" Most Serious Offense — Misdemeanor | -0.30%** | -0.34*** | -0.00 -0.00 -0.07* -0.18*** | -0.04
(0.06) (0.05) (0.01) (0.01) (0.04) (0.04) (0.04)
Prior Felony Convictions 0.06*** 0.05*** 0.05*** 0.05*** 0.07*** 0.04*** 0.05***
(0.01) (0.01) (0.01) (0.01) (0.01) (0.01) (0.01)
Prior Misdemeanor Convictions -0.01 0.01 -0.00 -0.00 -0.01" 0.00 0.01

(0.01) (0.01) (0.01) (0.01) (0.01) (0.01) (0.01)
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Table 2. Models of Placement of Defendant into Financial Pretrial Release Eligibility, 1992-2004 (Continued)

1992 1994 1996 1998 2000 2002 2004
Criminal Justice Status at Arrest -0.43*** | -0.56*** | -0.56*** | -0.41*** | -0.51*** | -0.33*** | -0.43%**
(0.06) (0.06) (0.06) (0.05) (0.04) (0.05) (0.04)
Prior Incarceration 0.20*** 0.27%** 0.24%** 0.18%** 0.18*** 0.11%** 0.08***
(0.03) (0.03) (0.03) (0.03) (0.03) (0.03) (0.03)
Prior FTA 0.12* 0.07 0.07 0.00 0.16%** 0.16*** 0.22%**
(0.06) (0.05) (0.05) (0.05) (0.04) (0.05) (0.05)
No Prior FTA 0.04 0.06 -0.05 -0.02 0.11** 0.10** 0.07+
(0.05) (0.04) (0.04) (0.04) (0.04) (0.04) (0.04)
Gender -0.30*** | -0.21*** | -0.29*** | -0.27*** | -0.35%** | -0.29%** | -0.33%**
(0.04) (0.04) (0.04) (0.04) (0.03) (0.04) (0.04)
Age 0.00 -0.00 -0.00 -0.01*** | -0.01*** | -0.00 -0.00
(0.00) (0.00) (0.00) (0.00) (0.01) (0.00) (0.00)
Age? -0.00* -0.00 -0.00 -0.00 0.00 -0.00** -0.00%**
(0.00) (0.00) (0.00) (0.00) (0.00) (0.00) (0.00)
African American 0.16*** 0.02 0.01 0.02 0.02 0.02 0.05
(0.05) (0.04) (0.04) (0.04) (0.03) (0.04) (0.03)
Latino 0.35*** 0.31%** 0.23%** 0.34*** 0.10* 0.08" 0.13**
(0.08) (0.06) (0.06) (0.08) (0.04) (0.04) (0.04)
Other 0.44** 0.10 0.07 0.15 -0.05 0.14 -0.08

0.17) (0.11) (0.11) (0.11) (0.09) (0.11) (0.09)

Interaction Terms

AA. in 16-30% A.A. County 0.17 -0.11 -0.06 0.01 -0.16* -0.25 -0.19%*
(0.10) (0.08) (0.08) (0.07) (0.07) (0.07) | (0.07)
AA. in 31%+ A.A. County 0.13 -0.04 0.21* 0.34* -0.12 0.01 -0.15%
(0.11) (0.12) (0.11) (0.16) (0.08) (0.08) (0.09)
L. in 16-30% L. County -0.21" -0.16 -0.21" -0.34* 0.09 0.05 0.03
(0.13) (0.11) (0.12) (0.14) (0.11) (0.11) (0.12)
L. in 31%+ L. County -0.03 -0.38** | 0.03 0.06 -0.02 0.09 0.03
(0.16) (0.13) (0.14) (0.19) (0.11) (0.10) (0.12)
AA.in16-30% AA. County * AAA. | -0.01 -0.01 0.04 -0.02 0.00 0.00 0.03
(0.05) (0.04) (0.04) (0.04) (0.01) (0.01) (0.03)
AA.in31%+AA. County * A AA. -0.06 -0.31%* | 0.08 0.10 -0.00 -0.03 -0.03
(0.10) (0.09) (0.07) (0.11) (0.00) (0.03) (0.03)
L. in 16-30% L. County * A L. -0.02 0.16 0.00 0.00 -0.00 -0.02 -0.01
(0.13) (0.10) (0.05) (0.04) (0.00) (0.02) (0.02)
L.in 31%+ L. County * A L. 0.14 0.09 0.15* 0.11* 0.00 -0.00 -0.02
(0.11) (0.06) (0.06) (0.05) (0.00) (0.02) (0.02)
Inverse Mills Ratio 22.09%xx | L3p3xxx | L 7xxx | 2 1Qrkk | 3EARRE | 2 18%Rk | L3.72%*

(0.27) (0.27) (0.30) (0.16) (0.21) (0.27) (0.30)

Random Effects

County Intercept 0.65%*% | 0.81%%* | 0.60%** | 0.74%%* | 0.83%%* | 0.74%%% | 0.86%**
(0.05) (0.07) (0.06) (0.06) (0.06) (0.07) (0.06)
LLR Test -3,706.57 | -4,895.69 | -5,920.17 | -5,717.76 | -6,951.48 | -6,308.64 | -6,280.88
N 6,530 8,624 10616 | 11073 | 12,365 | 11239 | 11,865
Groups 31 32 36 36 37 36 35

“p<.10; *p<.05; **p<.01; ***p<.001

Coefficients are unstandardized. Standard errors are in parentheses.

A.A.-African American; L.-Latino

Prosecutor budget per capita dropped so that equation avoids multicollinearity issues.
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Bail Amount Set
Regional Factors

According to the bail amount set analysis, the Western region jurisdictions in five out
seven years set statistically significantly higher bail amounts than jurisdictions in the
Southern region. In every year, the Northeast jurisdictions were setting lower bail
amounts than the Southern jurisdictions. By the end of the SCPS series, these differences
had become statistically significant.

Case Processing Factors

The pattern of non-significance for case processing factors continues when we look at
bail amounts set. Only sporadic relationships occur for most case processing variables.
There appears to be some support for Maxwell and Maxwell (1998). Higher crime rates
are associated with lower bail amounts set in three out of the last four years of SCPS at
the 90 percent confidence level. In two out of the three years of the 2000-2004 SCPS
sampling frame, increases in crime rates over the last 2 years are associated with small,
but significant increases in the bail amount set.™

County Demographic Factors

Bail amounts set are consistently influenced by a particular county demographic — the
percentage of African-Americans in a jurisdiction. This is consistent with the
expectations outlined by Free (2004) and related findings concerning the fraction of
African-Americans in the population of a jurisdiction by Tomic and Hakes (2007). The
higher the percentage of African-Americans in a jurisdiction, the higher the bail amount
set is likely to be. No similar effect is seen for the percentage of Latinos in a
jurisdiction’s population. Rates of change in minority populations do not seem to
influence bail amounts set either. Only in 2002 does the two year change in the
percentage of the jurisdiction’s population that is African-American show an impact on
bail amounts set. In no year does the rate of increase of the Latino population in a
jurisdiction significantly impact bail amounts set.

Defendant Characteristics

Bail amounts are heavily influenced by prior criminal history. In every year except 1992,
the more prior felony convictions a defendant had, the significantly higher the bail
amount set. In five out of seven years, the more prior misdemeanor convictions a
defendant had, the significantly lower the bail amount set was. In all of the last sample

19 We note this pattern within the SCPS sampling frame. As discussed earlier, many of the effects we see
in SCPS appear to be dependent on the jurisdictions sampled. Thus to see effects occurring in the 2000-
2004 time period suggests that crime rates and two year changes in crime rates mattered perhaps for this set
of jurisdictions. It may well be that over time crime rates did not become increasingly important for all
jurisdictions, but that this change in the importance of crime rates is a sampling artifact.
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set of counties for SCPS, during the 2000-2004 period, the longer the most serious prior
incarceration term was, the significantly higher the bail amount set. What is fascinating
is that prior failure to appear rarely had a significant impact on bail amounts set. When
prior failure to appear had a significant impact in 1996, having a prior failure to appear
actually was associated with lower bail amounts set, while not having a prior failure to
appear was associated with higher bail amounts set. It is important to remember that the
comparison category is persons who had no prior arrests. This is a counterintuitive
finding and merits future research.

In every year, the more arrest charges a defendant had, the higher the likely bail amount
set for that defendant.?® Except in 1992, defendants charged with a violent offense had
significantly higher bail amounts set. In four out of seven years, defendants with a felony
charge as both the primary and secondary offense were likely to have higher bail amounts
set than defendants without a secondary charge. In four out of seven years, defendants
with a misdemeanor charge as both the secondary offense were likely to have lower bail
amounts set than defendants without a secondary charge.

Age, ethnicity, and race of the defendant appear not to have any consistent significant
direct impact on bail amounts set. While this is rather reassuring, the same lack of impact
cannot be said for gender. In four years, males are significantly more likely than females
to have a higher bail amount set at the 90 percent confidence level, and in two years
females are more likely than males to have a higher bail amount set at the 95 percent
confidence level. All told, gender seems to have a mixed impact, but it is almost always
significant. Precisely what this means is unclear and ought to be the focus of future
research.

Cross-Level Interactions

When we turn to bail amounts set, the answer again is that neither the percentages of
minorities in a jurisdiction nor the change in the percentages of minorities in a
jurisdiction consistently matter for minority defendants. This is very clear for Latino
defendants. In the last batch of SCPS jurisdictions — the 2000-2004 set — we see that
African-Americans in jurisdictions where they comprise between 16 to 30 percent of the
population have lower bail amounts set. No other consistent (i.e., multi year) patterns
exist for African-Americans. The lack of significant relationships between minority
population levels, and rates of change in minority population levels is even truer for
Latino defendants. Only in 1996 are Latino defendants in a jurisdiction with a Latino
population between 16 to 30 percent affected statistically significantly by the change over
the last two years in the growth of the Latino population. Only in 2000 are Latino
defendants in a jurisdiction with Latino’s comprising 31 percent of the population or
more affected statistically significantly by the change over the last two years in the
growth of the Latino population. Given that the coefficient for the 1996 result is opposite
most years, we regard this as a statistical artifact, and not a sign of some pattern that
exists in other years but does not achieve statistical significance. The 2002 finding can
be viewed in a similar fashion.

0 In 1992, this finding is significant at only the 90 percent confidence level.
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Inverse Mills Ratio

The inverse mills ratio is not statistically significant in most years. This is partly the
result of the fact that cases for which there are no bail amounts set are not applicable and
omitted from analysis. The inverse mills ratio is consistently positively associated with
the bail amount set. This suggests that many of the factors that go into deciding whether
a defendant is placed into eligibility for financial release also go into the decision of how
high to set the monetary bail amount.
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Table 3. Models of Financial Pretrial Release (Bail) Amount Set, 1992-2004

1992 1994 1996 1998 2000 2002 2004
Region
Northeast -25,998 -20,987 -29,366 -37,970* -21,973 -75,975* -6,620*
(22,713) (19,407) (19,146) (18,148) (19,124) (32,070) (34,280)
Midwest 2,126 16,040 13,927 -8,088 14,146 -15,468 -19,767
(24,307) (22,274) (15,817) (18,850) (15,299) (23,245) (24,811)
West 39,829" 31,943 40,646* 38,449* 60,557*** 29,332 55,216*
(21,516) (25,156) (16,954) (18,547) (14,255) (21,529) (21,663)
Case Processing
Crime Rate (In) 23,044 5,266 -23,023 -29,071* -23,208" -39,469 -73,150"
(22,594) (23,333) (15,250) (15,379) (13,068) (25,530) (39,775)
2 year A Crime Rate 95 311 308 -178 904* -11 268**
(254) (553) (319) (179) (349) (439) (93)
Case Rate (In) -3,065 6,615 -13,072 -13,724 -20,730" -18,762 -27,268
(12,954) (12,235) (9,003) (8,451) (11,970) (12,490 (17,682)
% Jail Capacity Used (In) 14,455 37,881 -7,040 -25,571 49,50 13,746 -23,496
(32,935) (36,252) (32,654) (27,481) (30,202) (39,145) (40,651)
2 year A % Jail Capacity Used -125 202 98 -33 276 254 210
(478) (399) (312) (281) (304) (560) (517)
Judge Appointed -13,896 -3,987 -1,024 4,406 22,046 13,563 -47,319*
(23,070) (20,509) (15,507) (19,585) (16,715) (24,224) (28,614)
County Demographic Factors
% African American (In) 18,632 8,775 24,683* 21,483" 12,933" 24,382* 33,982*
(14,476) (17,758) (11,472 (11,70) (7,481) (11,470 (15,224)
% Latino (In) 7,433 -2,459 7,505 7,628 -1,150 14,981 20,155
(7,474) (8,243) (5,541) (7,591) (6,531) (12,717) (12,946)
2 year A % African American 1,506 233 248 -4,345 190 4,391* 3,043
(4,583) (4,848) (2,826) (4,038) (299) (1,743) (3,742)
2 year A % Latino -1,633 1,390 2,827 2,438 -55 -2,520 4,185
(4,206) (3,1678 (2,082) (3,005) (150) (2,001) (2,724)
Defendant Characteristics
Total # of Charges 6,118" 10,730%** | 3,508** 10,453*** | 4,012* 18,147*** 18,319%**
(3,455) (1,633) (1,066) (1,845) (1,781) (2,016) (2,080)
Most Serious Offense — Violent 19,133 40,000%** | 30,473%** | 24,947 36,692%** | 69,872%** 78,272%%*
(15,564) (7,292) (5,176) (8,152) (8,168) (10,192) (8,812)
Most Serious Offense — Property -1,348 5,622 343 -9,743 -9,785 -7,818 -16,173"
(13,767) (6,867) (4,582) (7,689) (8,081) (9,877) (8,350)
Most Serious Offense — Drugs 47,998** 13,053* 8,869" 200 4,937 3,766 -5,286
(14,039) (6,983) (4,534) (7,549) (7,795) (9,983) (8,099)
2" Most Serious Offense — Felony 32,493** 14,134%* 10,664** 799 18,800** 2,510 7,247
(10,730) (5,077) (3,428) (6,171) (6,241) (7,761) (6,945)
2" Most Serious Offense — -3,770 -7,356 -8,668* -14,810* -9,527 -27,725%** -25,458***
Misdemeanor (13,205) (6,043) (4,534) (6,649) (6,657) (9,245) (7,150)
Prior Felony Convictions -1,723 2,909* 2,992%** 5,965*** 3,005* 4,467** 4,385**
(2,686) (1,208) (845) (1,375) (1,4156 (1,566) (1,336)
Prior Misdemeanor Convictions -2,575 -2,768** -1,223* -3,148** -2,179* -568 -3,185**
(1,741) (855) (540 (984) (1,017) (1,187 (1,047)
Criminal Justice Status at Arrest 3,151 798 -2,501 6,242 163 1,433 12,197*
(9,393) (4,371) (3,042) (5,076) (4,922) (6,375) (5,493)
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Table 3. Models of Financial Pretrial Release (Bail) Amount Set, 1992-2004 (Continued)

1992 1994 1996 1998 2000 2002 2004
Prior Incarceration 5,181 493 5,695* 3,845 9,117* 19,666*** 14,425**
(7,041) (3,561) (2,464) (4,093) (3,975) (4,892) (4,159)
Prior FTA -9,755 -8,778 -11,350%* -7,110 -8,651 -14,777 14,033
(12,996) (6,127) (4,080) (7,208) (7,540) (9,555) (9,357)
No Prior FTA 11,960 -5,339 12,407*** 4,012 -1,774 -6,485 -1,862
(10,645) (5,071) (3,382) (5,860) (6,161) (7,526) (7,103)
Gender -22,310* -7,195 -9,870%** -9,570* 19,872%* -20,013* 33,220%**
(11,978) (5,157) (3,756) (5,756) (6,020) (8,502) (7,472)
Age 1,108 229 345 -232 94 -204 145
(540) (238) (149) (255) (251) (313) (266)
Age? -44 2 25 14 15 5 -28
(33) (13) 9) (15) (15) (20) 17
African American -20,490* -267 -6,692* -1,892 6,096 9,923 9,315
(9,411) (4,877) (3,155) (6,176) (5,356) (6,469) (6,034)
Latino -37,441 2,461 6,757 9,745 8,484 2,572 7,126
(16,147) (7.916) (5,381) (11,532) (7,526) (8,645) (7,341)
Other -34,211 3,028 -3,065 -14,632 -8,584 2,376 14,620
(29,707) (13,960) (9,900) (18,731) (14,687) (21,070) (17,528)
Interaction Terms
A.A. in 16-30% A.A. County 20,070 -1,843 4,606 -7,944 -29,209* -20,534 -30,848**
(20,998) (8,951) (6,333) (10,951) (11,767) (13,676) (11,633)
A.A. in 31%+ A.A. County 29,814 -2,523 6,840 -7,041 -20,169 -18,827 -53,599
(23,142) (15,600) (9,428) (24,426) (12,794) (15,370) (14,691)
L. in 16-30% L. County 19,106 -11,691 -895 18,680 -10,098 -1,434 14,689
(26,566) (12,655) (10,257) (18,895) (18,638) (20,814) (21,138)
L. in 31%+ L. County 21,115 19,784 -32,035%* 12,650 36,570 17,148 13,136
(32,787) (15,214) (11,560) (25,431) (18,978) (20,319) (20,123)
A.A.in 16-30% A.A. County * A -9,818 853 3,719 -1,922 764 -1,413 11,267
AA. (9,205) (3,707) (3,463) (6,039) (812) (3,167) (4,871)
A.A.in31%+ A.A. County * A A.A. | 35429 10,321 -15 -16,428 306 -6,734 4,156
(20,190) (9,533) (5,789) (17,062) (1,087) (4,921) (6,773)
L.in 16-30% L. County * A L. -27,946 -5,978 -13,005** 489 -125 346 1,490
(24,893) (11,966) (4,473) (6,124) (366) (4,018) (4,151)
L.in 31%+ L. County * A L. -23,969 -3,067 -10,831 5,678 1,573* 1,982 -502
(24,589) (7,249) (5,628) (7,487) (663) (3,457) (3,666)
Inverse Mills Ratio 18,235 -8,480 11,789 -6,444 220 92,120* 110,920%**
(33,605) (15,300) (15,330) (20,104) (16,481) (42,231) (28,371)
Random Effects
County Intercept 11,448 22,512 19,033 18,350 20,525 27,525 31,560
(7,089) (4,792) (3,328 (4,211) (4,136 (5,517) (6,145)
LLR Test -52,770 64,998 -79,356 91,324 105,871 -96,256 -104,240
N 3,882 4,990 6,237 6,835 7,868 7,080 7,703
Groups 31 32 36 36 37 36 35

"p<.10; *p<.05; **p<.01; ***p<.001

Coefficients are unstandardized. Standard errors are in parentheses.

A.A.-African American; L.-Latino

Prosecutor budget per capita and prosecutor screening dropped so that equation avoids multicollinearity issues.
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Making Monetary Bail
Regional Factors

According to the analysis of defendants making monetary bail, defendants in Western
region jurisdictions in the last three SCPS years were statistically significantly more
likely to be released on monetary bail than defendants in Southern region jurisdictions.
In two out of seven years, defendants in Northeast jurisdictions were significantly less
likely to make bail than defendants in Southern jurisdictions.

Case Processing Factors

The pattern of non-significance for case processing factors continues when we look at
defendants making bail amounts. While we are very suspicious of the 1992 coefficient,
in four out of seven years there is a statistically significant at the 90 percent confidence
level relationship between higher case rates and lower probabilities of defendants making
bail. Higher levels of jail capacity used are associated with lower likelihoods of
defendants making bail in two out of the three years of the final SCPS sampling frame at
the 90 percent confidence level.

County Demographic Factors

Stated simply, making bail is not consistently directly influenced by county demographic
factors. This finding is rather unexpected given the prior research by D’Alessio and
Stolzenberg (1995) supporting the role of economic county demographics and pretrial
detention.

Defendant Characteristics

As might be expected, the monetary bail amount set for the defendant to make is
statistically significantly associated with the likelihood that a defendant makes bail. If a
career criminal has a monetary bail amount set, making monetary bail appears to be
something defendants with substantial prior criminal careers are better able to accomplish
than those with less extensive criminal careers. The more prior misdemeanor convictions
the defendant has, the more likely the defendant is to make monetary bail. The more
severe the form of the most serious prior incarceration the defendant has, the more likely
the defendants is to make monetary bail. In four out of seven years, the more prior felony
convictions a defendant has, the more likely they are to make monetary bail. In all of the
last sample set of counties for SCPS, during the 2000-2004 period, defendants with a
prior failure to appear are more likely to make monetary bail. Defendants with a criminal
justice status at arrest were less likely to make monetary bail.

In every year, defendants charged with a violent offense or a property offense were
significantly more likely than defendants charged with an other public order offense to
make monetary bail. In four out of seven years, defendants charged with a drug offense

Pretrial Release of Latino Defendants Pretrial Justice Institute
40



This document is a research report submitted to the U.S. Department of Justice. This report has not
been published by the Department. Opinions or points of view expressed are those of the author(s)
and do not necessarily reflect the official position or policies of the U.S. Department of Justice.

were more likely to make monetary bail than defendants with another public order
charge.

Males are consistently more likely than females to make monetary bail. African-
Americans are consistently significantly more likely than whites to make monetary bail.
In five out of seven years, Latinos are more likely than whites to make monetary bail at
the 90 percent confidence level.

Cross-Level Interactions

The threshold percentages of minorities in a jurisdiction do not consistently significantly
affect the likelihood of minority defendants making monetary bail. The rate of change in
the percentage of minorities in a jurisdiction does not consistently significantly affect the
likelihood of minority defendants making monetary bail. This certainly holds for Latino
defendants. For African-American defendants, there may be an exception. In two of the
three years of the final SCPS sample period, African-Americans in a 16 to 30 percent
African-American population jurisdiction were more likely to make monetary bail than
African-Americans in a jurisdiction with less than 16 percent African-Americans in the
jurisdiction’s population. In two of the three years of the final SCPS sample period, the
faster the rate of population percentage increase in African-Americans in a 16 to 30
percent African-American population jurisdiction, the less likely African-Americans
were to make to make monetary bail.

Inverse Mills Ratio

The inverse mills ratio is not statistically significant. This is partly the result of the fact
that we lose cases for which there are no bail amounts set.?* It is also testimony to the
fact that other defendant and jurisdictional factors have roles to play in a defendant
assembling funds sufficient to afford to pay bail other than the factors that go into placing
the defendant into eligibility for financial release.

21 We were faced with a difficult choice here in terms of a Heckman selection bias correction model
strategy. While it is possible to code defendants who were released on nonfinancial release and were not
eligible for any form of pretrial release at all as zero — not released on financial release — this does not solve
the problem of what to do with their missing data for bail amount set. Since the amount of bail a defendant
must raise is known to present a barrier to a defendant achieving financial release, we decided that in order
to properly model the impact of bail amounts set we would have to drop the cases with no bail amount set.
For our research questions, the substantive importance of bail amount set is greater than that of the inverse
mills ratio.
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Table 4. Models of Placement of Defendant on Financial Pretrial Release “Making Monetary Bail”, 1992-2004

1992 1994 1996 1998 2000 2002 2004
Region
Northeast -3.945 420 1.39%* -.383 -.430%* .230 -.206
(2.776) (.304) (.410) (.257) (.157) (.265) (.256)
Midwest -2.977 -.041 299 -.328 .052 .548* 715%*
(4.110) (.308) (.350) (.257) (.121) (.261) (.252)
West -2.282 414 .251 .383 532*** 426" 448**
(.4.164) (.334) (:322) (.258) (.116) (.243) (.169)
Case Processing
Crime Rate (In) 4.123 1.152* .359 .077 143 -.292 -.230
(3.784) (.449) (.334) (.199) (.123) (.273) (.318)
2 year A Crime Rate -.055 -.026** -.008 .004 -.006 .003 -.001
(.037) (.009) (.007) (.003) (.003) (.005) (.001)
Case Rate (In) -8.530*** .630** 176 -.229* -.218* -.091 -.014
(2.169) (.203) (.225) (117) (.104) (.146) (.147)
% Jail Capacity Used (In) 2.101 -822 746 -015 015 -1.290** -591*
(5.291) (.533) (.771) (.355) (.245) (.455) (.356)
2 year A % Jail Capacity Used .250** .008 -.004 -.002 .001 .004 .002
(.087) (.006) (.007) (.004) (.003) (.006) (.005)
County Demographic Factors
% African American (In) -.907 -.394 -.246 -.022 .097 -.047 -.009
(2.795) (.289) (.173) (.146) (.060) (.120) (.129)
% Latino (In) -3.007* -.205 171 -.150 -.000 191 .108
(1.202) (.136) (.150) (.103) (.060) (.135) (.121)
2 year A % African American -.387 -.110 -.053 .031 .001 -.003 .019
(.780) (.073) (.065) (.-53) (.003) (.017) (.035)
2 year A % Latino -.707 -.154 -.006 -.073 -.004** .003 -.009
(.760) (.051) (.047) (.041) (.001) (.022) (.027)
Defendant Characteristics
Financial Release Amount Set 2.85e- 1.50e- 1.80e- 5.49- 1.08e- 1.36e- 3.18e-
Grwk Gk Gk Jek s Grw Grrx
(2.23¢-6) (1.07e-6) (1.07e-6) (.9.26e-8) | (5.89e-7) (1.33e-7) (2.32e-7)
Total # of Charges -.058* -.023 -.015 .040* -.002 .008 -.010
(.026) (.021) (.018) (.016) (.015) (.015) (.015)
Most Serious Offense — Violent .321%* 297%* .283** B17*** .204** AB1*** .393%**
(.110) (.094) (.090) (.072) (.067) (.071) (.064)
Most Serious Offense — Property 558*** .250%* A64%** .361%** 371%** 456%** A469%**
(.094) (.087) (.079) (.068) (.065) (.068) (.061)
Most Serious Offense — Drugs 134 124 .189* .210%* .190** .083 .149*
(.095) (.088) (.077) (.067) (.063) (.069) (.059)
2" Most Serious Offense — Felony 118 114* 013 .072 -.043 157** .050
(.077) (.064) (.015) (.054) (.050) (.054) (.051)
2" Most Serious Offense — Misdemeanor .166" .064 .035 -.007 -.055 -.078 .035
(.090) (.076) (.066) (.058) (.053) (.064) (.053)
Prior Felony Convictions .031 .036* .013 .033** .019 .050%** .029**
(.020) (.015) (.015) (.012) (.011) (.011) (.010)
Prior Misdemeanor Convictions .064*** .055%** .024* .045%** .028** .040*** .058***
(.013) (.011) (.010) (.009) (.008) (.008) (.008)
Criminal Justice Status at Arrest -.290%** -179%* -.313%** -.264%** -.244%** -.305%** -.339***
(.066) (.054) (.051) (.044) (.039) (.043) (.040)
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Table 4. Models of Placement of Defendant on Financial Pretrial Release “Making Monetary Bail”, 1992-2004
1992 1994 1996 1998 2000 2002 2004
Prior Incarceration .181x** 187*** 237 * 273%** .203*** 167x** .182***
(.050) (.044) (.043) (.035) (.031) (.034) (.030)
Prior FTA .208* 142* .102 .056 .162** .266%** 173
(.091) (.077) (.070) (.063) (.061) (.065) (.069)
No Prior FTA .062 .075 -.023 .041 125 122 .043
(.073) (.062) (.058) (.052) (.050) (.052) (.052)
Gender -.151* -.208** -.206** - 274%** -113* -.344%** -.135*
(.083) (.064) (.065) (.051) (.048) (.060) (.054)
Age .002 -.006* .006* -.002 .001 -001 .001
(.004) (.003) (.0023 (.002) (.002) (.002) (.001)
Age? -.000 -.000 -.000" -.000 -.000 .000 -.000
(.000) (.000) (.000) (.000) (.000) (.000) (.000)
African American .183** .369%** 372%** .145%* 274%** .205%** .289%**
(.070) (.063) (.058) (.056) (.043) (.045) (.045)
Latino 501*** 247* 175" .092 263%** 112° A76%**
(114) (.063) (.095) (.098) (.059) (.059) (.054)
Other -.373° 144 .052 -272° -.231° -.362* -.148
(.195) (.170) (.170) (.154) (.119) (.146) (.131)
Interaction Terms
A.A.in 16-30% A.A. County 333 .108 -.077 112 219* 132 174
(.163) (.113) (.118) (.097) (.092) (.094) (.086)
AA. in 31%+ A A. County .259 -271 -.181 071 -.245* -.045 .013
(.168) (.223) (.179) (.222) (.104) (.108) (.110)
L. in 16-30% L. County .206 273" 142 .057 151 -.042 -.244
(.185) (.159) (.180) (.160) (.146) (.140) (.157)
L. in 31%+ L. County .383 136 .586* -.380" 113 -.159 -.054
(.239) (.195) (.233) (.213) (.149) (.136) (.150)
A.A.in 16-30% A.A. County * A A.A. -.050 .009 -.055 -.010 -.028%** -.023 -.088*
(.073) (.045) (.063) (.052) (.006) (.022) (.036)
AA.in31%+ A.A. County * A AA. .097 137 -.049 -.385* .029** -.026 -.003
(.147) (.128) (.108) (.162) (.009) (.034) (.051)
L.in 16-30% L. County * A L. .336 .095 -.085 -.067 -.007* -.016 -.033
(173) (.145) (.085) (.054) (.003) (.027) (.030)
L. in 31%+ L. County * A L. 377 -111 120 -.160* -.012* -.037 .058*
(.184) (.118) (.108) (.064) (.005) (.024) (.027)
Inverse Mills Ratio -.165 .076 -122 -.152 -.192 .074 -197
(.242) (.189) (.271) (.175) (.136) (:310) (.188)
Random Effects
County Intercept -.915 .348* .534* -.063 .262%* -.120 .168
(1.09) (.142) (.199) (.115) (.089) (173) (.106)
LLR Test -1,924 -2,365 -2,982 -3,640 -4,151 -3,832 -4,086
N 3,882 4,990 6,237 6,385 7,868 7,080 7,703
Groups 31 32 36 36 37 36 35
p<.10; *p<.05; **p<.01; ***p<.001
Coefficients are unstandardized. Standard errors are in parentheses.
1994, 1996, 2000, & 2004 estimated in GLLAMM. 1994, 1998, 2002 estimated in xtprobit with county treated as group.
A.A.-African American; L.-Latino
Prosecutor budget per capita , prosecutor screening, and judicial appointment type dropped so that equation avoids multicollinearity issues.
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Discussion
Latinos and Pretrial Release

Overall, the Blalock hypothesis as applied to the treatment of Latinos during the pretrial
process is not well supported by the SCPS data.

e The decision to place defendants into eligibility for pretrial release is not affected
indirectly across most of the SCPS years by a defendant’s Latino ethnicity.

e The decision to place defendants into eligibility for pretrial release is affected by a
defendant’s Latino ethnicity in four of seven SCPS years. In three years, Latinos
are less likely to be released than whites. In one year, the reverse is true.

e The decision to place a defendant on financial pretrial release as opposed to non-
financial release seems to be consistently influenced by a defendant’s ethnicity.

e No indirect effects of Latinos having differential rates of placement into financial
release as an effect of the population of Latinos in a jurisdiction or the change in
the population of Latinos in a jurisdiction was found.

e Bail amounts set do not appear to be significantly influenced by a defendant’s
Latino ethnicity either directly or indirectly.

e Latinos are consistently more likely than whites to post monetary bail and be
released.

e There are no indications that Latinos’ ability to make bail once it is set varies as a
function of the jurisdictions’ Latino population.

Jurisdiction Level Variables and Pretrial Outcomes

We hypothesized that case processing factors and jurisdiction/county demographics
would play a substantial role in the pretrial outcomes of defendants. The evidence
presented here does not entirely support those hypotheses. Judicial appointment type,
volume of cases, crime rates, jail crowding, and prosecutor resources play inconsistent
roles in the pretrial release outcomes of defendants. Quite often these roles are simply
not significant. County demographics play an intermittently significant role. Evidence
suggests that the Blalock racial threat hypothesis mostly applies to the pretrial outcomes
of African-American defendants as a function of the percentages of African-Americans in
a jurisdiction.

The Influence of Jurisdiction Sampling on SCPS Findings

The SCPS program has been in place for over 20 years. In that time, the sampling frame
of jurisdictions has switched four times. While the results of the fourth sampling frame
have yet to be seen, the analysis here shows that there is a lot of variance in the impact of
regional, case processing, and county demographics on pretrial practices that appear to be
associated with changes in the jurisdiction sampling frame. Further analysis needs to
extend this investigation to a random effects model of the individual level variables. We
strongly suspect that a random effects model of individual level variables will show that
the coefficients for individual defendant factors will vary significantly by
jurisdiction/county. These effects may even be so great as to suggest that analyzing
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SCPS data in a non-multilevel model format may distort the picture of pretrial to a point
where the inferences drawn are misleading. These effects may also be so substantial that
many of the SCPS’ documented “trends” in pretrial practice may well be sampling
artifacts, and not time trends.

Statistical Modeling and the SCPS

We have three observations concerning statistical modeling and the SCPS: 1) the true
number of “levels”; 2) STATA as a software for multilevel modeling; and 3) handling
missing data in SCPS. Prior to the turn of the century, the analysis of large datasets in
multilevel models was an endeavor for mainframe computing. The SCPS database is
relatively large as social science datasets go, with nearly 119,000 cases and 102 variables
per case, not including the variables we added. We found that multilevel modeling the
entire set of SCPS years simultaneously was too computationally complex for even
today’s standard top of the line laptop computers. In an ideal computing environment,
the two-level multilevel approach used in this report would be a three-level approach.
Defendants (level one) are nested in counties (level two) and counties are nested in years
(level three). Future statistical programs and computers may be able to handle larger
datasets with more aplomb. When that happens, formal significance testing should be
done to determine if the shifts in coefficients observed over time in this analysis are
genuine patterns and not products of chance.

A second statistical observation concerns our evaluation of STATA as a program by
which to do multilevel modeling. During the one year in which we engaged in this
project, STATA expanded its multilevel modeling capabilities to handle binary
dependent variables. This xtmelogit routine is very computationally intensive — in fact,
so intensive our computers could not always handle xtmelogit commands. If STATA
provided better documentation of the xtmelogit command so that users could modify
some of the underlying assumptions of the xtmelogit model to reduce the computational
load, perhaps more multilevel modeling work would be done using STATA. We would
also love to see STATA incorporate the ML Heckman Selection Bias Correction
approach it has into the xtme routines, as many multilevel research questions are also
multi-stage questions. For example, the decision of who to vote for in the 2008
Democratic primary can be multilevel modeled as voter in a precinct, within a state, and
multi-stage modeled as selecting to vote in a Republican or Democratic primary and
selecting which democratic candidate to vote for. Our particular solution to the Heckman
section bias problem was ad-hoc. It is not the ideal adjustment for sampling standard
errors that a maximum likelihood Heckman Selection Bias Correction model embedded
in a xtme model could be.

A third statistical observation is the problem of missing data in the SCPS dataseries. The
SCPS data is collected from county agencies. As a result, the data is missing in patterns
determined by a mixture of county level and defendant level factors. Current missing
data programs are well equipped for multiple imputation models at a single level of
analysis. Royston (2004) introduced ICE: STATA module for multiple imputation of
missing values. Though not commonly applied to multilevel data imputation problems,
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ICE has the potential to address the missing data issues that reduce sample size in the
1990-1994 SCPS data. Future studies should attempt to analyze SCPS only after
imputation has been conducted. We suspect that some of the 1992 SCPS findings in this
report will change after imputation has been conducted.

Moving Pretrial Practice Forward

After careful consideration of study findings, we would encourage policy makers to react
and respond to two key findings:
e Latino defendants are being disproportionately placed on monetary bail.

o Policy makers need to initiate reviews of pretrial placement practices to
better understand where and why Latinos are being placed on monetary
bail disproportionately.

o0 If monetary bails are being set disproportionately due to communication
style barriers, such as acquiescence bias by defendants raised in criminal
justice systems without pretrial release, training needs to focus on methods
of effectively informing defendants of their options and reassuring
defendants that no negative repercussions will occur with defendant
requests for consideration for non-financial releases.

o If the issue is one of citizenship, training should emphasize to pretrial
practitioners the value of adding citizenship? to their screening questions.
With validated citizenship information, courts could distinguish between
legitimate pretrial release risk considerations associated with
citizenship/non-residency and illegitimate considerations associated with
ethnicity.

e There are large variations in pretrial outcomes by region.

o Financial pretrial release retains a southern flavor. Florida and Georgia
already have large scale post-sentencing community corrections.

Attempts should be made to gain support for extending the reach of
pretrial programs by showing how pretrial programs can reduce jail
crowding, and maintain public safety.

0 SCPS should have pretrial program characteristics added to the database to
assess program impacts on pretrial release processes and outcomes.

0 SCPS samples should be drawn from a more geographically distributed set
of large urban counties to increase our ability to assess the impact of state
laws on pretrial release.

The large regional effects suggest that state court systems have much to learn from each
other about effective means by which to release defendants safely and equitably. Again,
this suggests a role for federal agencies such as the Bureau of Justice Assistance to
sponsor best practices training curriculum for pretrial programs, judges, magistrates, and
state court administrators.

We ask researchers to respond to a third key finding:

22 The SCPS does not allow us to control for citizenship status. Latinos cannot be assumed to be non-
citizens.
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e The Blalock hypothesis appears to be partially supported for African-Americans.
o With all the findings that occur in only two years, can we establish a
means to determine if this is coincidence or evidence that Blalock was
correct?
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Appendix Table 1. 1992 Characteristics of Analyzed Variables, No Interaction Terms

Post Centering Information*

Observations Original Coding of Min. Max. Mean Std. Dev.

Variables
Dependent Variables
Release Eligible 12,303 0=No; 1=Yes 0 1 .936 .245
Financial Release Eligible 12,303 0=No; 1=Yes 0 1 .539 498
Bail Amount 6,577 1 5,000,000 25514 173,733
Made Bail 6,635 0=No; 1=Yes 0 1 561 496
Region
Northeast 6,530 0=No; 1=Yes -.181 .819 -3.36e-09 .385
Midwest 6,530 0=No; 1=Yes -133 .867 6.71e-10 .340
West 6,530 0=No; 1=Yes -.397 .603 -8.81e-09 489
Case Processing
Crime Rate (In) 6,530 -.941 1.274 3.58e-10 .326
2 year A Crime Rate 6,530 -18.057 | 202.002 -1.04e-08 21.891
Case Rate (In) 6,530 -1.351 1.653 -7.19e-10 453
% Jail Capacity Used (In) 6,530 -.607 426 -4.27e-09 .199
2 year A % Jail Capacity Used 6,530 -32.449 | 29.493 1.49e-07 12.919
Judge Appointed 6,530 0=No; 1=Yes -.092 .908 -2.18e-09 .288
No Prosecutorial Screening 6,530 0=No; 1=Yes =274 726 3.55e-09 446
Prosecutor Budget Per Capita (In) -2.780 1.273 -6.95e-09 .830
County Demographic Factors 6,530
% African American (In) 6,530 -2.713 1.543 -1.88e-08 1.216
% Latino (In) 6,530 -3.170 5.958 1.35e-08 2.261
2 year A % African American 6,530 -3.495 5.034 -4.73e-09 1.798
2 year A % Latino 6,530 -2.510 1.126 -3.09e-09 .687
Defendant Characteristics
Total # of Charges 6,530 -1.143 5.857 6.85e-09 1.631
Most Serious Offense — Violent 6,530 0=No; 1=Yes -.253 747 1.96e-09 434
Most Serious Offense — Property 6,530 0=No; 1=Yes -.356 .644 -7.85e-10 479
Most Serious Offense — Drugs 6,530 0=No; 1=Yes -.310 .690 1.52e-09 462
2" Most Serious Offense — Felony 6,530 0=No; 1=Yes -.373 .627 -1.50e-09 484
2" Most Serious Offense — Misdemeanor 6,530 0=No; 1=Yes -.144 .856 -3.38e-09 .351
Prior Felony Convictions 6,530 0 thru 10 (10 or more) -.898 9.102 -1.33e-08 1.699
Prior Misdemeanor Convictions 6,530 0 thru 10 (10 or more) -1.352 8.648 -4.49e-08 2.397
Criminal Justice Status at Arrest 6,530 0=No; 1=Yes -.642 .358 -5.35e-09 480
Prior Incarceration 6,530 0=No; 1=prior; Jail -.587 1.413 -3.92e-10 a77

2=Prior Prison
Prior FTA 6,530 0=No; 1=Yes -.266 134 -1.29e-09 442
No Prior FTA 6,530 0=No; 1=Yes -.327 673 4.74e-09 469
Gender 6,530 1=Male; 2=Female -.147 .853 3.72e-09 .354
Age 6,530 -14.464 | 43.535 1.11e-07 8.923
African American 6,530 0=No; 1=Yes -.385 .615 -3.01e-09 487
Latino 6,530 0=No; 1=Yes -.208 792 3.80e-09 406
Other 6,530 0=No; 1=Yes -.012 .988 -2.61e-10 110

! Dependent Variables are not means centered.

Independent variables reduced to subset for initial pretrial release analysis.
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Appendix Table 2. 1994 Characteristics of Analyzed Variables, No Interaction Terms

Post Centering Information®
Observations Original Coding of Min. Max. Mean Std. Dev.
Variables
Dependent Variables
Release Eligible 13,315 0=No; 1=Yes 0 1 929 257
Financial Release Eligible 13,315 0=No; 1=Yes 0 1 567 495
Bail Amount 7,423 1 2,510,500 31,460 109,033
Made Bail 7,556 0=No; 1=Yes 0 1 .559 496
Region
Northeast 8,624 0=No; 1=Yes -.185 .815 -1.06e-09 .388
Midwest 8,624 0=No; 1=Yes -.145 .855 7.72e09 .352
West 8,624 0=No; 1=Yes -.389 611 -9.40e-09 488
Case Processing
Crime Rate (In) 8,624 -2.435 1.236 2.62e-09 486
2 year A Crime Rate 8,624 -77.695 21.511 4.08e-08 15.448
Case Rate (In) 8,624 -1.461 916 5.89e-09 464
% Jail Capacity Used (In) 8,624 -.293 .359 1.34e-09 .198
2 year A % Jail Capacity Used 8,624 -.36.758 31.110 9.58e-08 15.759
Judge Appointed 8,624 0=No; 1=Yes -.208 792 -9.40e-09 ..406
No Prosecutorial Screening 8,624 0=No; 1=Yes -.287 713 1.55e-09 453
Prosecutor Budget per Capita (In) 8,624 -3.590 1.177 3.96e-09 .625
County Demographic Factors
% African American (In) 8,624 -1.839 1.220 -5.77e-09 .843
% Latino (In) 8,624 -3.182 1.483 8.91e-09 1.240
2 year A % African American 8,624 -5.526 4.166 1.88e-08 2.545
2 year A % Latino 8,624 -8.299 6.967 -1.69e-08 2.556
Defendant Characteristics
Total # of Charges 8,624 -1.246 5.754 -2.59e-08 1.732
Most Serious Offense — Violent 8,624 0=No; 1=Yes -.263 737 9.07e-09 440
Most Serious Offense — Property 8,624 0=No; 1=Yes -.318 .682 2.43e-09 466
Most Serious Offense — Drugs 8,624 0=No; 1=Yes -.343 657 1.16e-08 A75
2" Most Serious Offense — Felony 8,264 0=No; 1=Yes -.391 .609 1.33e-08 488
2" Most Serious Offense — Misdemeanor 8,264 0=No; 1=Yes -.156 .844 3.16e-09 .363
Prior Felony Convictions 8,264 0 thru 10 (10 or more) -.994 9.006 6.77e-09 1.897
Prior Misdemeanor Convictions 8,624 0 thru 10 (10 or more) -1.511 8.489 -3.67e-08 2.629
Criminal Justice Status at Arrest 8,624 0=No; 1=Yes -.634 .366 9.62e-09 482
Prior Incarceration 8,624 0=No; 1=prior; Jail -.592 1.408 1.72e-09 789
2=Prior Prison
Prior FTA 8,624 0=No; 1=Yes -.362 .638 1.01e-08 481
No Prior FTA 8,624 0=No; 1=Yes -.270 730 9.73e-09 444
Gender 8,624 1=Male; 2=Female -.154 .846 6.75e-09 361
Age 8,624 -15.061 53.939 5.55e-09 9.511
African American 8,624 0=No; 1=Yes -.308 .692 5.53e-10 462
Latino 8,624 0=No; 1=Yes -.221 779 4.20e-09 415
Other 8,624 0=No; 1=Yes -.017 .983 -8.59e-10 129

! Dependent Variables are not means centered. Independent variables reduced to subset for initial pretrial release analysis.

Pretrial Release of Latino Defendants Pretrial Justice Institute




This document is a research report submitted to the U.S. Department of Justice. This report has not
been published by the Department. Opinions or points of view expressed are those of the author(s)
and do not necessarily reflect the official position or policies of the U.S. Department of Justice.

Appendix Table 3. 1996 Characteristics of Analyzed Variables, No Interaction Terms

Post Centering Information®
Observations | Original Coding of Min. Max. Mean Std. Dev.
Variables
Dependent Variables
Release Eligible 13,981 0=No; 1=Yes 0 1 933 .251
Financial Release Eligible 13,981 0=No; 1=Yes 0 1 592 491
Bail Amount 8,086 1 2,500,000 29,215 87,489
Made Bail 8,280 0=No; 1=Yes 0 1 .528 .499
Region
Northeast 10,616 0=No; 1=Yes -.143 .857 -1.67e-09 .350
Midwest 10,616 0=No; 1=Yes -.247 .753 -2.79%-09 431
West 10,616 0=No; 1=Yes -.340 .660 -2.11e-09 474
Case Processing
Crime Rate (In) 10,616 -2.924 1.021 4.92e-09 462
2 year A Crime Rate 10,616 -49.258 | 89.874 -3.21e-08 16.846
Case Rate (In) 10,616 -1.227 974 -7.6e-09 .549
% Jail Capacity Used (In) 10,616 -.628 417 1.51e-09 172
2 year A % Jail Capacity Used 10,616 -49.258 | 89.873 -3.21e-08 16.846
Judge Appointed 10,616 0=No; 1=Yes -1.29 .871 -5.67e-10 .336
No Prosecutorial Screening 10,616 0=No; 1=Yes -.271 .729 1.17e-08 444
Prosecutor Budget Per Capita (In) | 10,616 -1.161 1.142 4.03e-09 515
County Demographic Factors 10,616
% African American (In) 10,616 -2.120 1.247 -4..60e-09 .859
% Latino (In) 10,616 -2.950 1.600 -1.14e-08 1.289
2 year A % African American 10,616 -4.111 3.439 8.27e-09 1.829
2 year A % Latino 10,616 -.221 10.373 -2.98e-08 3.540
Defendant Characteristics
Total # of Charges 10,616 -1.084 5.916 2.14e-08 1.508
Most Serious Offense — Violent 10,616 0=No; 1=Yes -.239 .760 5.63e-09 427
Most Serious Offense — Property 10,616 0=No; 1=Yes -.312 .688 -7.38e-10 463
Most Serious Offense — Drugs 10,616 0=No; 1=Yes -.373 .627 4.04e-09 484
2" Most Serious Offense — 10,616 0=No; 1=Yes -.383 .617 -1.05e-08 .486
Felony
2" Most Serious Offense — 10,616 0=No; 1=Yes -.150 .850 2.34e-09 .357
Misdemeanor
Prior Felony Convictions 10,616 0 thru 10 (10 or more) -.949 9.051 -3.67e-09 1.722
Prior Misdemeanor Convictions 10,616 0 thru 10 (10 or more) -1.509 8.491 -1.80e-10 2.523
Criminal Justice Status at Arrest 10,616 0=No; 1=Yes -.652 .348 4.91e-09 476
Prior Incarceration 10,616 0=No; 1=prior; Jail -.622 1.378 4.96e-09 775
2=Prior Prison
Prior FTA 10,616 0=No; 1=Yes -.362 .638 -4.77e-11 481
No Prior FTA 10,616 0=No; 1=Yes -.314 .685 -8.40e-09 464
Gender 10,616 1=Male; 2=Female -173 .827 -3.71e-10 .379
Age 10,616 -15.792 | 54.208 2..34e-08 9.634
African American 10,616 0=No; 1=Yes -.360 .640 -1.25e-08 480
Latino 10,616 0=No; 1=Yes -.189 .811 -.301e-09 .391
Other 10,616 0=No; 1=Yes -.015 .985 3.62e-10 120

! Dependent Variables are not means centered. Independent variables reduced to subset for initial pretrial release analysis.
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Appendix Table 4. 1998 Characteristics of Analyzed Variables, No Interaction Terms

Post Centering Information®

Observations Original Coding of Min. Max. Mean Std. Dev.

Variables
Dependent Variables
Release Eligible 14,207 0=No; 1=Yes 0 1 .920 272
Financial Release Eligible 14,297 0=No; 1=Yes 0 1 639 480
Bail Amount 8,465 1 10,000,000 32,497 153,242
Made Bail 9,082 0=No; 1=Yes 0 1 475 499
Region
Northeast 11,073 0=No; 1=Yes -.100 .900 1.32e-09 .300
Midwest 11,073 0=No; 1=Yes -.184 .816 -4.01e-09 .388
West 11,073 0=No; 1=Yes -.430 .570 1.44e-08 495
Case Processing
Crime Rate (In) 11,073 -3.031 961 5.42e-10 485
2 year A Crime Rate 11,073 -60.265 127.989 -1.07e-07 34.951
Case Rate (In) 11,073 -1.371 1.219 -1.08e-08 .628
% Jail Capacity Used (In) 11,073 -.635 .380 -1.79e-09 .204
2 year A % Jail Capacity Used 11,073 -59.566 60.524 1.38e-07 19.931
Judge Appointed 11,073 0=No; 1=Yes -.137 .863 4.58e-09 .344
No Prosecutorial Screening 11,073 0=No; 1=Yes -.395 .605 1.03e-08 489
Prosecutor Budget Per Capita (In) 11,073 -1.958 1.261 2.23e-10 .832
County Demographic Factors
% African American (In) 11,073 -2.869 1.589 -4.08e-09 1.292
% Latino (In) 11,073 -2.936 4.214 -7.91e-09 2.001
2 year A % African American 11,073 -5.722 8.928 2.66e-09 4.240
2 year A % Latino 11,073 -1.133 1.143 4.84e-09 513
Defendant Characteristics
Total # of Charges 11,073 -1.155 5.845 -2.02e-08 1.564
Most Serious Offense — Violent 11,073 0=No; 1=Yes -.244 756 -6.74e-09 430
Most Serious Offense — Property 11,073 0=No; 1=Yes -.300 700 -7.42e-09 458
Most Serious Offense — Drugs 11,073 0=No; 1=Yes -.363 637 1.21e-08 481
2" Most Serious Offense — Felony 11,073 0=No; 1=Yes -.385 615 -2.23e-09 487
2" Most Serious Offense — 11,073 0=No; 1=Yes -.165 .834 2.62e-09 372
Misdemeanor
Prior Felony Convictions 11,073 0 thru 10 (10 or more) -1.087 8.911 -1.83e-10 1.885
Prior Misdemeanor Convictions 11,073 0 thru 10 (10 or more) -1.621 8.379 2.30e-09 2.557
Criminal Justice Status at Arrest 11,073 0=No; 1=Yes -.649 .351 -3.46e-09 AT7
Prior Incarceration 11,073 0=No; 1=prior; Jail -.681 1.319 8.21e-09 779

2=Prior Prison
Prior FTA 11,073 0=No; 1=Yes -.330 .670 8.49¢-09 470
No Prior FTA 11,073 0=No; 1=Yes -.363 637 1.21e-08 481
Gender 11,073 1=Male; 2=Female -.188 811 -5.13e-10 391
Age 11,073 -17.705 50.295 -2.79e-08 9.972
African American 11,073 0=No; 1=Yes -.291 709 1.78e-09 454
Latino 11,073 0=No; 1=Yes -.199 .801 -1.19e-09 400
Other 11,073 0=No; 1=Yes -.0132 .987 -1.44e-10 114

! Dependent Variables are not means centered. Independent variables reduced to subset for initial pretrial release analysis.
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Appendix Table 5. 2000 Characteristics of Analyzed Variables, No Interaction Terms

Post Centering Information®
Observations Original Coding of Variables Min. Max. Mean Std. Dev.
Dependent Variables
Release Eligible 13,649 0=No; 1=Yes 0 1 .938 241
Financial Release Eligible 13,649 0=No; 1=Yes 0 1 .648 AT7
Bail Amount 8,671 1 7,000,000 43,160 185,020
Made Bail 8,850 0=No; 1=Yes 0 1 480 .500
Region
Northeast 12,365 0=No; 1=Yes -.191 .809 -8.27e-10 .393
Midwest 12,365 0=No; 1=Yes -.167 .833 -3.89e-10 373
West 12,365 0=No; 1=Yes -.351 .649 -1.31e-08 477
Case Processing
Crime Rate (In) 12,365 -2.517 .899 -3.59e-09 .397
2 year A Crime Rate 12,365 -73.937 40.938 8.90e-08 18.591
Case Rate (In) 12,365 -.767 973 -7.55e-09 456
% Jail Capacity Used (In) 12,365 -.330 .554 -1.88e-09 1.879
2 year A % Jail Capacity Used 12,365 -34.538 54.129 2.81e-07 16.489
Judge Appointed 12,365 0=No; 1=Yes -.147 .853 -8.27e-09 .354
No Prosecutorial Screening 12,365 0=No; 1=Yes -.345 .655 -3.94e-09 475
Prosecutor Budget Per Capita (In) 12,365 -2.335 2.581 -2.54e-09 .650
County Demographic Factors
% African American (In) 12,365 -2.447 1.274 -1.33e-08 .984
% Latino (In) 12,365 -2.285 1.635 -1.57e-08 1.002
2 year A % African American 12,365 -88.717 73.071 6.92e-08 21.326
2 year A % Latino 12,365 -109.733 130.771 -1.81e-08 45.287
Defendant Characteristics
Total # of Charges 12,365 -1.251 5.748 3.34e-09 1.638
Most Serious Offense — Violent 12,365 0=No; 1=Yes -.250 .749 -5.33e-09 433
Most Serious Offense — Property 12,365 0=No; 1=Yes -.294 .706 1.26e-08 456
Most Serious Offense — Drugs 12,365 0=No; 1=Yes -.370 .630 1.3%-08 483
2" Most Serious Offense — Felony 12,365 0=No; 1=Yes -3.95 .605 3.89e-09 489
2" Most Serious Offense — Misdemeanor 12,365 0=No; 1=Yes -174 .826 1.45e-09 .379
Prior Felony Convictions 12,365 0 thru 10 (10 or more) -1.065 8.935 -2.01e-08 1.896
Prior Misdemeanor Convictions 12,365 0 thru 10 (10 or more) -1.558 8.442 1.87e-08 2.460
Criminal Justice Status at Arrest 12,365 0=No; 1=Yes -654 346 -4.47e-09 476
Prior Incarceration 12,365 0=No; 1=prior; Jail 2=Prior -.641 1.359 8.26e-09 4781
Prison
Prior FTA 12,365 0=No; 1=Yes -.314 .686 -4.10e-10 464
No Prior FTA 12,365 0=No; 1=Yes -.415 .584 -1.41e-09 493
Gender 12,365 1=Male; 2=Female -.189 811 1.26e-09 .391
Age 12,365 -16.897 56.103 5.41e-08 10.306
African American 12,365 0=No; 1=Yes -.444 .556 -1.00e-08 496
Latino 12,365 0=No; 1=Yes -.226 774 4.24e-10 418
Other 12,365 0=No; 1=Yes -.022 978 -8.50%e-11 147

! Dependent Variables are not means centered. Independent variables reduced to subset for initial pretrial release analysis.
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Appendix Table 6. 2002 Characteristics of Analyzed Variables, No Interaction Terms

Post Centering Information®
Observations Original Coding of Variables Min. Max. Mean Std. Dev.
Dependent Variables
Release Eligible 13,785 0=No; 1=Yes 0 1 946 225
Financial Release Eligible 13,785 0=No; 1=Yes 0 1 663 AT73
Bail Amount 8,735 1 7,000,000 48,489 203,125
Made Bail 9,141 0=No; 1=Yes 0 1 .480 .500
Region
Northeast 11,239 0=No; 1=Yes -.231 .769 1.74e-09 421
Midwest 11,239 0=No; 1=Yes -.164 .836 4.40e-09 .390
West 11,239 0=No; 1=Yes -314 .686 -8.72e-09 464
Case Processing
Crime Rate (In) 11,239 -.892 702 3.18e-09 334
2 year A Crime Rate 11,239 -24.713 101.964 -6.23e-08 18.700
Case Rate (In) 11,239 -.957 872 -3.19e-09 531
% Jail Capacity Used (In) 11,239 -.358 492 8.11e-11 .206
2 year A % Jail Capacity Used 11,239 -36.155 22.181 1.13e-07 13.027
Judge Appointed 11,239 0=No; 1=Yes -.166 .834 3.43e-09 372
No Prosecutorial Screening 11,239 0=No; 1=Yes -.413 587 -1.49e-08 492
Prosecutor Budget Per Capita (In) 11,239 -2.442 1.254 -4.81e-09 .956
County Demographic Factors 11,239
% African American (In) 11,239 -2.269 1.548 5.06e-09 .928
% Latino (In) 11,239 -7.274 32.899 1.28e-08 4.088
2 year A % African American 11,239 -11.372 12.683 1.15e-08 5.362
2 year A % Latino 11,239 -1.096 2,575 -5.13e-09 .660
Defendant Characteristics
Total # of Charges 11,239 -1.419 5.581 -7.90e-09 1.775
Most Serious Offense — Violent 11,239 0=No; 1=Yes -.256 744 -2.89e-09 436
Most Serious Offense — Property 11,239 0=No; 1=Yes -.298 702 2.64e-09 458
Most Serious Offense — Drugs 11,239 0=No; 1=Yes -.357 643 9.65e-09 479
2" Most Serious Offense — Felony 11,239 0=No; 1=Yes -.413 587 -1.07e-08 492
2" Most Serious Offense — Misdemeanor 11,239 0=No; 1=Yes -.185 .815 -3.33e-09 .388
Prior Felony Convictions 11,239 0 thru 10 (10 or more) -1.242 8.758 1.43e-08 2.152
Prior Misdemeanor Convictions 11,239 0 thru 10 (10 or more) -1.637 8.363 -2.28e-08 2.617
Criminal Justice Status at Arrest 11,239 0=No; 1=Yes -722 278 3.48e-09 448
Prior Incarceration 11,239 0=No; 1=prior; Jail 2=Prior -.586 1.414 -2.33e-08 783
Prison
Prior FTA 11,239 0=No; 1=Yes -.336 .664 -3.80e-09 A72
No Prior FTA 11,239 0=No; 1=Yes -.366 .634 3.42e-10 482
Gender 11,239 1=Male; 2=Female -.181 .819 -2.31e-09 .385
Age 11,239 -17.617 53.383 8.82e-08 10.454
African American 11,239 0=No; 1=Yes -.447 553 -1.35e-08 497
Latino 11,239 0=No; 1=Yes -.242 758 1.46e-09 428
Other 11,239 0=No; 1=Yes -.015 .985 -4.44e-10 120

! Dependent Variables are not means centered. Independent variables reduced to subset for initial pretrial release analysis.
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Appendix Table 7. 2004 Characteristics of Analyzed Variables, No Interaction Terms

Post Centering Information®
Observations Original Coding of Variables Min. Max. Mean Std. Dev.
Dependent Variables
Release Eligible 14,246 0=No; 1=Yes 0 1 .944 .230
Financial Release Eligible 14,246 0=No; 1=Yes 0 1 678 467
Bail Amount 9,286 1 514,000 52,890 193,315
Made Bail 9,662 0=No; 1=Yes 0 1 522 .500
Region
Northeast 11,865 0=No; 1=Yes -.240 .760 6.47e-09 427
Midwest 11,865 0=No; 1=Yes -.128 872 3.04e-09 335
West 11,865 0=No; 1=Yes -.373 .627 -1.08e-08 484
Case Processing 11,865
Crime Rate (In) 11,865 =721 1.309 2.99e-09 .350
2 year A Crime Rate 11,865 -71.321 788.972 -1.41e-07 63.859
Case Rate (In) 11,865 -1.088 2.109 1.89%e-09 480
% Jail Capacity Used (In) 11,865 -.348 575 2.32e-09 .206
2 year A % Jail Capacity Used 11,865 -25.752 44.946 -1.63e-08 14.078
Judge Appointed 11,865 0=No; 1=Yes -.156 .844 -4.06e-09 .363
No Prosecutorial Screening 11,865 0=No; 1=Yes -.331 .669 7.62e-09 AT71
Prosecutor Budget Per Capita (In) 11,865 -2.029 1.282 6.37e-09 919
County Demographic Factors
% African American (In) 11,865 -2.197 1.416 -5.12e-09 .879
% Latino (In) 11,865 -7.399 6.111 1.58e-08 2.365
2 year A % African American 11,865 -10.713 12.736 8.27e-09 4.849
2 year A % Latino 11,865 -2.938 759 -6.02e-09 691
Defendant Characteristics
Total # of Charges 11,865 -1.303 5.697 -2.73e-09 1.642
Most Serious Offense — Violent 11,865 0=No; 1=Yes -.234 766 2.17e-09 424
Most Serious Offense — Property 11,865 0=No; 1=Yes -.303 697 1.02e-08 460
Most Serious Offense — Drugs 11,865 0=No; 1=Yes -.361 639 -1.21e-10 480
2" Most Serious Offense — Felony 11,865 0=No; 1=Yes -.397 603 5.02e-09 489
2" Most Serious Offense — Misdemeanor 11,865 0=No; 1=Yes -.195 .805 -8.03e-09 .396
Prior Felony Convictions 11,865 0 thru 10 (10 or more) -1.437 8.563 1.79e-08 2.331
Prior Misdemeanor Convictions 11,865 0 thru 10 (10 or more) -1.770 8.230 -3.82e-09 2.661
Criminal Justice Status at Arrest 11,865 0=No; 1=Yes -.635 .365 -2.71e-09 482
Prior Incarceration 11,865 0=No; 1=prior; Jail 2=Prior -.651 1.349 1.08e-08 .796
Prison
Prior FTA 11,865 0=No; 1=Yes -.271 729 5.17e-09 444
No Prior FTA 11,865 0=No; 1=Yes -.515 485 -6.67e-09 .500
Gender 11,865 1=Male; 2=Female -.185 .815 5.00e-10 .388
Age 11,865 -17.402 49.598 1.47e-08 10.866
African American 11,865 0=No; 1=Yes -417 583 1.27e-08 493
Latino 11,865 0=No; 1=Yes -.269 731 -5.96e-09 444
Other 11,865 0=No; 1=Yes -.021 979 1.15e-09 144

! Dependent Variables are not means centered. Independent variables reduced to subset for initial pretrial release analysis.
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Appendix Table 8. Models of Placement of Defendant on Financial Pretrial Release “Making Monetary Bail”’, Comparisons

Between GLLAMM Probit and XTPROBIT
1996 1996 2000 2000 2004 2004
GLLAMM XTPROBIT | GLLAMM XTPROBIT | GLLAMM XTPROBIT

Region

Northeast 1.39%* 1.622%** - 430%* -.390* -.206 -172
(.410) (.456) (.157) (.179) (.256) (.286)

Midwest .299 .258 .052 .005 715** 122%*
(.350) (.403) (121) (.159) (.252) (.243)

West .251 195 532*** .613*** A448** .264
(:322) (.443) (.116) (.148) (.169) (.212)

Case Processing

Crime Rate (In) .359 304 143 .186 -.230 -.153
(:334) (.378) (.123) (127) (:318) (.349)

2 year A Crime Rate -.008 -.006 -.006 -.006 -.001 -.002
(.007) (.007) (.003) (.003) (.001) (.005)

Case Rate (In) 176 .183 -.218* -232% -.014 .029
(.225) (.223) (.104) (.125) (.147) (.168)

% Jail Capacity Used (In) 746 .596 .015 -.072 -591* -.492
(.771) (.827) (.245) (.280) (.356) (.395)

2 year A % Jail Capacity Used -.004 .001 .001 .001 .002 .002
(.007) (.008) (.003) (.003) (.005) (.001)

County Demographic Factors

% African American (In) -.246 -.240 .097 101 -.009 -.084
(.173) (.294) (.060) (.073) (.129) (.145)

% Latino (In) 171 .185 -.000 -.000 .108 075
(.150) (.143) (.060) (.068) (.121) (.126)

2 year A % African American -.053 -.056 .001 .002 .019 .017
(.065) (.073) (.003) (.003) (.035) (.034)

2 year A % Latino -.006 -.008 -.004** -.003* -.009 -.014
(.047) (.052) (.001) (.002) (.027) (.027)

Defendant Characteristics

Financial Release Amount Set 1.80e-5*** 1.80e-5*** 1.08e-5*** 1.08e-5*** 3.18e-6*** 3.17e-6***
(1.07¢-6) (1.07e-6) (5.89-7) (5.90e-7) (2.32e-7) (2.32e-7)

Total # of Charges -.015 -.014 -.002 -.003 -.010 -.010
(.018) (.018) (.015) (.015) (.015) (.016)

Most Serious Offense — Violent .283** .286** .204** .201** .393%** 394>
(.090) (.090) (.067) (..067) (.064) (.064)

Most Serious Offense — Property 464%** 466%** 371*** 374%** A469*** 470%**
(.079) (.079) (.065) (.065) (.061) (.061)

Most Serious Offense — Drugs .189* 191* .190** 191** .149* .149*
(.077) (.078) (.063) (.063) (.059) (.059)

2" Most Serious Offense — Felony .013 012 -.043 -.042 .050 .051
(.015) (.060) (.050) (.050) (.051) (.051)

2" Most Serious Offense — Misdemeanor .035 .033 -.055 -.054 .035 .036
(.066) (.066) (.053) (.053) (.053) (.053)

Prior Felony Convictions .013 .013 .019 .019 .029** .029**
(.015) (.015) (.011) (.011) (.010) (.010)

Prior Misdemeanor Convictions .024* .025* .028** .028** .058*** .058***
(.010) (.010) (.008) (.008) (.008) (.008)
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Appendix Table 8. Models of Placement of Defendant on Financial Pretrial Release “Making Monetary Bail”’, Comparisons
Between GLLAMM Probit and XTPROBIT (Continued)

1996 1996 2000 2000 2004 2004
GLLAMM XTPROBIT | GLLAMM XTPROBIT | GLLAMM XTPROBIT
Criminal Justice Status at Arrest -.313%** -.314%** -.244%** -.243%** -.339*** -.342%**
(.051) (.051) (.039) (.039) (.040) (.040)
Prior Incarceration 237%** .236%** .203*** .201%** .182%** .180***
(.043) (.043) (.031) (.032) (.030) (.031)
Prior FTA 102 101 .162** .159** 173* 175*
(.070) (.070) (.061) (.061) (.069) (.069)
No Prior FTA -.023 -.024 .125* 122* .043 .044
(.058) (.058) (.050) (.050) (.052) (.052)
Gender -.206** -.206** -.113* -.109* -.135* -.135*
(.065) (.065) (.048) (.049) (.054) (.054)
Age .006* .006* .001 .001 .001 .001
(.003) (.003) (.002) (.002) (.001) (.002)
Age? -.000" -.000" -.000 -.000 -.000 -.000
(.000) (.000) (.000) (.000) (.000) (.000)
African American 372%** 374%** 274%** 274%** .289%** .283***
(.058) (.058) (.043) (.043) (.045) (.045)
Latino 175* 175* .263*** 261*** 176%** 177
(.095) (.095) (.059) (.060) (.054) (.054)
Other .052 .054 -.231° -.230° -.148 -.148
(.170) (.170) (.119) (.119) (.131) (.131)
Interaction Terms
A.A.in 16-30% A.A. County -.077 -.076 .219* .223* 174* A77*
(.118) (.118) (.092) (.092) (.086) (.086)
A.A.in 31%+ A A. County -.181 -.168 -.245* -.247* .013 .019
(.179) (.179) (.104) (.104) (.110) (111)
L. in 16-30% L. County 142 .145 151 153 -.244 -.254
(.180) (.180) (.146) (.146) (.157) (.157)
L. in 31%+ L. County .586* .581* 113 121 -.054 -.064
(.233) (.234) (.149) (.150) (.150) (.150)
A.A.in 16-30% A.A. County * A A.A. -.055 -.055 -.028*** -.028*** -.088* -.088*
(.063) (.063) (.006) (.006) (.036) (.036)
AA.in31%+ A.A. County * A AA. -.049 -.047 .029** .029** -.003 -.003
(.108) (.108) (.009) (.009) (.051) (.051)
L. in 16-30% L. County * A L. -.085 -.085 -.007* -.007* -.033 -.035
(.085) (.085) (.003) (.003 (.030) (.030)
L.in 31%+ L. County * A L. 120 118 -.012* -.012* .058* .058*
(.108) (.108) (.005) (.005 (.027) (.027)
Inverse Mills Ratio -122 -.125 -192 -.225 -197 -.194
(.271) (.271) (.136) (.142) (.188) (.198)
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Appendix Table 8. Models of Placement of Defendant on Financial Pretrial Release “Making Monetary Bail”’, Comparisons

Between GLLAMM Probit and XTPROBIT (Continued)
1996 1996 2000 2000 2004 2004

GLLAMM XTPROBIT | GLLAMM XTPROBIT | GLLAMM XTPROBIT

Random Effects

County Intercept .534* .551** .262** 279%* .168 132
(.199) (.204) (.089) (.096) (.106) (.120)
LLR Test -2,982 2,980 -4,151 -4,147 -4,086 -4,084
N 6,237 6,237 7,868 7,868 7,703 7,703
Groups 36 36 37 37 35 35

"p<.10; *p<.05; **p<.01; ***p<.001
Coefficients are unstandardized. Standard errors are in parentheses.
1994, 1996, 2000, & 2004 estimated in GLLAMM. 1994, 1998, 2002 estimated in xtlogit with county treated as group.

A.A.-African American; L.-Latino
Prosecutor budget per capita , prosecutor screening, and judicial appointment type dropped so that equation avoids multicollinearity issues.
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Appendix Table 8. Models of Placement of Defendant on Financial Pretrial Release “Making Monetary Bail”’, Comparisons

Between GLLAMM Probit and XTPROBIT
1996 1996 2000 2000 2004 2004
GLLAMM XTPROBIT | GLLAMM XTPROBIT | GLLAMM XTPROBIT

Region

Northeast 1.39%* 1.622%** - 430%* -.390* -.206 -172
(.410) (.456) (.157) (.179) (.256) (.286)

Midwest .299 .258 .052 .005 715** 122%*
(.350) (.403) (121) (.159) (.252) (.243)

West .251 195 532*** .613*** A448** .264
(:322) (.443) (.116) (.148) (.169) (.212)

Case Processing

Crime Rate (In) .359 304 143 .186 -.230 -.153
(:334) (.378) (.123) (127) (:318) (.349)

2 year A Crime Rate -.008 -.006 -.006 -.006 -.001 -.002
(.007) (.007) (.003) (.003) (.001) (.005)

Case Rate (In) 176 .183 -.218* -232% -.014 .029
(.225) (.223) (.104) (.125) (.147) (.168)

% Jail Capacity Used (In) 746 .596 .015 -.072 -591* -.492
(.771) (.827) (.245) (.280) (.356) (.395)

2 year A % Jail Capacity Used -.004 .001 .001 .001 .002 .002
(.007) (.008) (.003) (.003) (.005) (.001)

County Demographic Factors

% African American (In) -.246 -.240 .097 101 -.009 -.084
(.173) (.294) (.060) (.073) (.129) (.145)

% Latino (In) 171 .185 -.000 -.000 .108 075
(.150) (.143) (.060) (.068) (.121) (.126)

2 year A % African American -.053 -.056 .001 .002 .019 .017
(.065) (.073) (.003) (.003) (.035) (.034)

2 year A % Latino -.006 -.008 -.004** -.003* -.009 -.014
(.047) (.052) (.001) (.002) (.027) (.027)

Defendant Characteristics

Financial Release Amount Set 1.80e-5*** 1.80e-5*** 1.08e-5*** 1.08e-5*** 3.18e-6*** 3.17e-6***
(1.07¢-6) (1.07e-6) (5.89-7) (5.90e-7) (2.32e-7) (2.32e-7)

Total # of Charges -.015 -.014 -.002 -.003 -.010 -.010
(.018) (.018) (.015) (.015) (.015) (.016)

Most Serious Offense — Violent .283** .286** .204** .201** .393%** 394>
(.090) (.090) (.067) (..067) (.064) (.064)

Most Serious Offense — Property 464%** 466%** 371*** 374%** A469*** 470%**
(.079) (.079) (.065) (.065) (.061) (.061)

Most Serious Offense — Drugs .189* 191* .190** 191** .149* .149*
(.077) (.078) (.063) (.063) (.059) (.059)

2" Most Serious Offense — Felony .013 012 -.043 -.042 .050 .051
(.015) (.060) (.050) (.050) (.051) (.051)

2" Most Serious Offense — Misdemeanor .035 .033 -.055 -.054 .035 .036
(.066) (.066) (.053) (.053) (.053) (.053)

Prior Felony Convictions .013 .013 .019 .019 .029** .029**
(.015) (.015) (.011) (.011) (.010) (.010)

Prior Misdemeanor Convictions .024* .025* .028** .028** .058*** .058***
(.010) (.010) (.008) (.008) (.008) (.008)
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Appendix Table 8. Models of Placement of Defendant on Financial Pretrial Release “Making Monetary Bail”’, Comparisons
Between GLLAMM Probit and XTPROBIT (Continued)

1996 1996 2000 2000 2004 2004
GLLAMM XTPROBIT | GLLAMM XTPROBIT | GLLAMM XTPROBIT
Criminal Justice Status at Arrest -.313%** -.314%** -.244%** -.243%** -.339*** -.342%**
(.051) (.051) (.039) (.039) (.040) (.040)
Prior Incarceration 237%** .236%** .203*** .201%** .182%** .180***
(.043) (.043) (.031) (.032) (.030) (.031)
Prior FTA 102 101 .162** .159** 173* 175*
(.070) (.070) (.061) (.061) (.069) (.069)
No Prior FTA -.023 -.024 .125* 122* .043 .044
(.058) (.058) (.050) (.050) (.052) (.052)
Gender -.206** -.206** -.113* -.109* -.135* -.135*
(.065) (.065) (.048) (.049) (.054) (.054)
Age .006* .006* .001 .001 .001 .001
(.003) (.003) (.002) (.002) (.001) (.002)
Age? -.000" -.000" -.000 -.000 -.000 -.000
(.000) (.000) (.000) (.000) (.000) (.000)
African American 372%** 374%** 274%** 274%** .289%** .283***
(.058) (.058) (.043) (.043) (.045) (.045)
Latino 175* 175* .263*** 261*** 176%** 177
(.095) (.095) (.059) (.060) (.054) (.054)
Other .052 .054 -.231° -.230° -.148 -.148
(.170) (.170) (.119) (.119) (.131) (.131)
Interaction Terms
A.A.in 16-30% A.A. County -.077 -.076 .219* .223* 174* A77*
(.118) (.118) (.092) (.092) (.086) (.086)
A.A.in 31%+ A A. County -.181 -.168 -.245* -.247* .013 .019
(.179) (.179) (.104) (.104) (.110) (111)
L. in 16-30% L. County 142 .145 151 153 -.244 -.254
(.180) (.180) (.146) (.146) (.157) (.157)
L. in 31%+ L. County .586* .581* 113 121 -.054 -.064
(.233) (.234) (.149) (.150) (.150) (.150)
A.A.in 16-30% A.A. County * A A.A. -.055 -.055 -.028*** -.028*** -.088* -.088*
(.063) (.063) (.006) (.006) (.036) (.036)
AA.in31%+ A.A. County * A AA. -.049 -.047 .029** .029** -.003 -.003
(.108) (.108) (.009) (.009) (.051) (.051)
L. in 16-30% L. County * A L. -.085 -.085 -.007* -.007* -.033 -.035
(.085) (.085) (.003) (.003 (.030) (.030)
L.in 31%+ L. County * A L. 120 118 -.012* -.012* .058* .058*
(.108) (.108) (.005) (.005 (.027) (.027)
Inverse Mills Ratio -122 -.125 -192 -.225 -197 -.194
(.271) (.271) (.136) (.142) (.188) (.198)
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Appendix Table 8. Models of Placement of Defendant on Financial Pretrial Release “Making Monetary Bail”’, Comparisons
Between GLLAMM Probit and XTPROBIT (Continued)

1996 1996 2000 2000 2004 2004

GLLAMM XTPROBIT | GLLAMM XTPROBIT | GLLAMM XTPROBIT

Random Effects

County Intercept .534* .551** .262** 279%* .168 132
(.199) (.204) (.089) (.096) (.106) (.120)
LLR Test -2,982 2,980 -4,151 -4,147 -4,086 -4,084
N 6,237 6,237 7,868 7,868 7,703 7,703
Groups 36 36 37 37 35 35

p<.10; *p<.05; **p<.01; ***p<.001

Coefficients are unstandardized. Standard errors are in parentheses.

1994, 1996, 2000, & 2004 estimated in GLLAMM. 1994, 1998, 2002 estimated in xtlogit with county treated as group.

A.A.-African American; L.-Latino

Prosecutor budget per capita , prosecutor screening, and judicial appointment type dropped so that equation avoids multicollinearity issues.

As can be seen from the evidence presented in the table above, the results generated by
GLLAMM probit and STATA’s xtprobit for SCPS data from available years in the second two
sampling frames of SCPS are very similar. We did not include 1994 because of the potential for
volatility in jurisdiction level estimates introduced by the large amount of missing data in the
first SCPS sample frame. Simply put, in 1994, we are as concerned about the data itself as we
are about the data modeling process. The consistency of the individual level effects is to be
expected, as these fixed effects are essentially ordinary probit coefficients. What is more
important is that the vast majority of jurisdiction level coefficients are consistent in statistical
significance, direction of relationship, and approximate effect size. It is at the jurisdiction or
“level two” coefficients that the two routines diverge methodologically (Rabe-Hesketh and
Skrondal, 2005). From this review, we feel comfortable in relying on STATA’s xtprobit
estimates for years where GLLAMM probit took too many days to compute to a solution.
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	In short, the state-of-the-art research concludes that Latino felony defendants in state courts are less likely to be released on non-financial conditions, and they are less likely to be able to pay the requisite bail amount necessary to secure pretrial release when the court imposes a bail.  All these studies of ethnic, racial, and gender disparities in pretrial release share a common methodological approach: the intra-jurisdictional approach.  What do we know about the use of the contextual approach in pretrial release research?
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	Unlike the intra-jurisdictional approach, the contextual approach has not been used frequently to analyze ethnic, racial and gender differences in pretrial release.  It has been used to expose administrative rules, practices, and sociodemographic jurisdictional factors that shape rates of pretrial release.  As early as 1983, there were calls for contextual analysis of pretrial release decisions.  Stryker, Nagel, and Hagan (1983) believed that studies they reviewed over-studied and overestimated the impact of defendant characteristics on pretrial decisions while ignoring procedural and jurisdictional factors.  LaFree (1985) attributed the variation in the role of a defendant’s Latino ethnicity on sentencing outcomes to the variation in the Latino population density in the two southwestern counties in the United States that were studied.  To date, there has been no extension of LaFree’s work to pretrial decisions or other U.S., jurisdictions.  There are, however, other jurisdictional factors in play in the pretrial release process that deserve recognition in order to properly control for them in a research design.
	Foremost among these are the very decision rules that are supposed to govern pretrial release.  For example, the variation in when public danger considerations were included in pretrial release decision making was largely a function of pre-existing state trends in recognition of defendants’ rights (Toborg & Bellasai, 1986).  Public danger considerations and the manner in they were measured were mostly rooted in preexisting state practices in related areas of a state’s criminal law pertaining to sentencing.  Moreover, later states copied ideas from earlier implementing states, and within states counties tended to follow similar patterns.  
	In an attempt to scientifically evaluate the impact of systemic factors on pretrial release, Goldkamp, Gottfredson, and Jones (1995) conducted a three-site study (Maricopa, AZ; Dade, FL; and Boston, MA).  Initially, the three jurisdictions had substantial variation in pretrial release practices that made them essentially non-comparable, yet all had serious disparities in pretrial release on legally irrelevant factors.  Unfortunately, due to various structural and political factors, implementation of pretrial guidelines was never sufficiently extensive enough to render the three sites suitable for comparison at final evaluation on pretrial practices and outcomes.  The study did have success, however, at reducing disparities in pretrial release on legally irrelevant factors by having two of the three jurisdictions implement locally tailored pretrial guidelines that addressed the needs of local criminal justice policymakers and the citizens they served.  
	Despite efforts like Goldkamp and his colleagues to standardize pretrial release and supervision practices during the late 1980s and early 1990s, there remained, in the mid 1990s, substantial variation among jurisdictions in what were defined as acceptable considerations for pretrial release.  Petee (1994) found that in Toledo, OH, the pretrial program implemented a risk assessment scheme that allowed the defendant’s demeanor, race and the interaction between the defendant’s race and the offense severity to influence the recommendations the program made to the court to the disadvantage of minorities.  This occurred despite the program’s own guidelines stating that defendant’s demeanor and race should not factor into the recommendations made to the court.    
	Thus, by the end of the 1990s, not only was there a lot of inter-jurisdictional variation in which factors were officially sanctioned in jurisdictions’ pretrial release guidelines, but among jurisdictions, there were also a lot of unsanctioned factors that influenced pretrial release recommendations.  
	Courtroom players have a substantial impact on a judge’s pretrial release decision.  Free (2002) insists that the prior studies of racial disparity and pretrial release need to be expanded to cover jurisdictional factors, such as prosecutorial discretion, the range of diversion options available to judges at pretrial, and the influence of factors outside the courtroom (e.g., local public opinion, jail capacity, crime rates, etc.) on courtroom actors.  Since 2002, a number of studies have undertaken Free’s challenge.  In jurisdictions with high unemployment rates, defendants who are unemployed are less likely to be released pretrial than defendants who are unemployed in jurisdictions with low unemployment rates (D’Alessio, Stewart, & Stolzenberg, 2002).  In New York City, the Criminal Justice Agency found that prosecutors’ bail amount requests have a pivotal role in judges’ decisions to release a defendant and in setting a bail amount (Phillips, 2004b).  Most recently, Tomic and Hakes (2007) found that in large urban counties where there are largely black populations and locally elected judges, racial disparities in “charges being dropped” decreased.  They also found that charges are more likely to be dropped pretrial if judges are faced with high caseloads and overcrowding of corrections facilities.  
	What has emerged from over 30 years of research on pretrial release decisions is a complex mosaic.  Pretrial release decisions are not merely a reflection of defendant characteristics.  Rather they are a combination of defendant characteristics, jurisdictional rules, relevant case law, political pressure, courtroom dynamics, and criminal justice system capacity.  Any multijurisdictional analysis that neglects jurisdictional context does so at the risk of potentially making inaccurate statements about the relative importance of defendant characteristics.  One area where this may occur with great severity is defendant ethnicity and race.  
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