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FOREWORD 


T h i s  volume i s  an abr idged vers ion o f  a manual f o r  masters appointed in 
pr ison and jail cases. It was or ig ina l ly  p repared in 1980 and was sub-
sequently rev ised and updated in 1982. The  ear l ier  manuals p rov ided  newly 
appointed masters w i t h  a basic in t roduct ion  t o  b o t h  mastering and correct ions. 
Development o f  t h e  manuals ref lected t h e  fac t  t h a t  numerous masters -- of ten 
a t to rneys  w i t h  l imited experience in correct ions o r  correct ional administrators 
unfamil iar w i t h  func t ions  o f  a judicial  master -- were being appointed b y  
cour ts  t o  p lay  an innovat ive and demanding role, about  which l i t t l e  
information was available in legal o r  o ther  l i terature.  

T h i s  abridgement responds t o  t h e  many requests received by the 
National I ns t i t u te  o f  Correct ions f rom a va r ie t y  o f  cou r t s  f o r  information on 
correct ional masters. The  purpose o f  t h i s  vers ion i s  t o  prov ide  judges w i th  
some ins igh t  i n to  t h e  pract ica l  work ings  o f  an  inst i tu t ional ,  correct ional 
mastership. While much has been wr i t t en  about  t h e  theory  beh ind the  
mastering concept, t h i s  work  represents a f i r s t  e f f o r t  t o  t ranslate t h e  f i r s t  
ha l f  dozen years o f  actual mastering experience in to  guidel ines f o r  f u t u r e  
appointees. 

L i ke  t h e  ear l ier  manuals, t h e  focus o f  t h i s  abridgement i s  o n  t h e  prac-
t ica l  aspects o f  mastering. The  exclus ively correct ional materials contained in 
the  or ig inal ,  as well as chapters o n  t h e  law o f  correct ions and pub l ic  adminis- 
t ra t i on  inc luded in t h e  rev ised and updated handbook, have been deleted. 
Th is  i s  no t  a legal t reat ise on mastering; ra ther ,  it i s  a n  e f f o r t  on  t h e  p a r t  
o f  experienced masters t o  p rov ide  newly appointed colleagues, a n d  judges 
consider ing t h e  appointment o f  a master, w i t h  a general overv iew o f  mastering 
in correct ional inst i tu t ions.  T h e  masters who collaborated in t h e  development 
of these manuals found t h a t  ro le t o  b e  cont inual ly  f rus t ra t i ng ,  challenging, 
rewarding,  controversial ,  and exci t ing.  

Also l i ke  t h e  ear l ier  manuals, t h i s  abr idged vers ion has i t s  l imitations. 
It represents the  experiences o f  on l y  a handfu l  o f  masters, a l l  invo lved in a 
small number o f  p r i son  and jail cases. Those experiences, moreover, were 
so d iverse  t h a t  formulat ion o f  generalizations usefu l  t o  f u t u r e  masters was 
d i f f i cu l t .  T h e  t y p e  o f  correct ional ins t i tu t ion  o r  system involved, t h e  degree 
o f  cooperation between part ies, t h e  re lat ionship between master and judge, 
and t h e  ex tent  and na tu re  o f  t h e  o rde r  t o  b e  enforced a l l  va r ied  widely. 
Because each mastership represented a un ique m ix tu re  o f  a l l  o f  these 
elements, each one d i f f e red  markedly. It i s  against  t h i s  d iverse background 
t h a t  t h e  judgments contained in t h i s  handbook must be  measured. 

A l though t h i s  volume focuses exclus ively o n  mastering in pr isons and 
jails, we are  aware o f  t h e  broader appl icat ions o f  t h e  device in o ther  sett ings 
and inst i tu t ions.  Over  t h e  past  several years, we have reached o u t  t o  
exchange information w i t h  masters in o ther  f ields, most notably in mental 
health and education cases. Much o f  what i s  inc luded in th i s  manual applies 
equal ly  well in o the r  ins t i tu t iona l  contexts, and we hope t h a t  o u r  w o r k  w i l l  be 
usefu l  t o  a wider  audience. 



We wish t o  g i v e  special recogni t ion t o  t h e  or ig ina l  con t r i bu to rs  t o  t h e  
special masters handbook: Walter W. Cohen, J. Michael Keating, Jr . ,  
V incent  Nathan, and L inda Singer. T h e i r  in i t ia l  p roduc t  was rev ised and 
edi ted in t h i s  c u r r e n t  form by Michael Keating. 

Al len F. Breed 
Washington, D. C. 



CHAPTER 1 

NATURE OF A MASTER 

T h e  use o f  a master t o  oversee implementation o f  inst i tu t ional  judicial  
decrees i s  a new development in t h e  law. L i ke  most such innovations, it i s  
undergoing cont inual evaluat ion and reshaping as it i s  appl ied in d i f f e ren t  
contexts and exposed t o  new tests and  problems. One need on ly  look a t  t he  
va r ie t y  o f  labels appl ied t o  t h e  concept t o  appreciate i t s  as-yet whimsical 
legal character :  "special master ,I1 "master, "monitor, I' "compliance coor-
dinator," "receiver," "human r i g h t s  committee," " fact f inder ."  

T h e  lineage o f  t h e  concept i s  ancient and prest ig ious,  l inked as it i s  to  
t h e  or ig inal  Engl ish cou r t s  o f  chancery. These h is tor ica l  t rappings,  however, 
can b e  burdensome as well as picturesque, since they  c a r r y  w i t h  them a 
vision o f  t h e  of f ice t h a t  i s  o f ten  inappropr iate.  T o  many observers, t h e  
t i t l e  o f  "master," con jur ing  up the  t radi t ional  ro le and s t r u c t u r e  embodied in 
Rule 53 o f  t h e  Federal Rules o f  C iv i l  Procedure, l /  i s  a misnomer, especially 
in view o f  t h e  wide va r ie t y  o f  tasks  c u r r e n t l y  assrgned t o  masters. 

In some instances, a master in a correct ional case i s  expected t o  per form 
exact ly  t h e  tasks  envisioned in Rule 53, i.e., those o f  a fact- f inding agent  in 
an exceptional ly complex factual s i tuat ion who i s  responsible f o r  compil ing a 
factual r e p o r t  t o  which t h e  judge wi l l  app ly  t h e  law in decid ing t h e  mer i ts  o f  
t h e  case. A n  example o f  t h i s  so r t  o f  master i s  t h e  appointment by one 
federal c o u r t  in Flor ida o f  a medical administ rator  and  physic ian t o  s u r v e y  the  
range o f  medical care p rov ided  in state pr isons in o rde r  t o  help t h e  c o u r t  
decide whether  condi t ions passed const i tut ional muster.  T h i s  i s  a classic use 
o f  t he  t rad i t iona l  master t o  ga ther  data p r i o r  t o  t h e  render ing  o f  a judicial  
decision on t h e  meri ts.  In t h i s  t y p e  o f  case, b o t h  t h e  t i t l e  and the  ru le  
accurately descr ibe t h e  ant ic ipated funct ions o f  t h e  ind iv idua l  appointed as a 
master. 

A master may also fulfill a second, less t radi t ional  role. Sometimes a 
c o u r t  w i l l  appoint  a master a f t e r  ruling t h a t  const i tut ional violat ions have 
occurred,  but before t h e  c o u r t  i s  ready t o  issue a remedial o rder .  Here t h e  
ro le o f  t h e  master i s  t o  help in t h e  development o f  an acceptable and ef fect ive 
remedial o rder .  T h e  master's assistance may take t h e  form o f  adv is ing  o r  
consul t ing w i t h  t h e  par t ies,  p rov id ing  expert ise t o  t h e  judge as he  o r  she 
develops a remedy o r  act ing as a mediator on  behal f  o f  a c o u r t  in a mult i -
lateral  negotiat ion of a remedial order .  In one case in Tennessee, a state 
c o u r t  judge appointed a master t o  ac t  as a consul tant  t o  the  c o u r t  in devel-
op ing a n  o r d e r  responsive t o  t h e  p roven  violat ions, whi le in Rhode Is land a 
federal judge assigned an ex is t ing  p r i son  master t o  mediate between con-
tend ing par t ies  t o  a consent decree t o  produce a mutual ly  acceptable amended 
decree f o r  t h e  state's juveni le  correct ional system. 

T h i s  t y p e  o f  assignment car r ies  t h e  concept o f  t h e  master beyond the  
expressed i n t e n t  o f  Rule 53. It usual ly  ref lects t h e  judgment o f  a c o u r t  t h a t  
it lacks adequate expert ise t o  shape a meaningful  remedy in a complex ins t i tu -
t ional case and simultaneously acknowledges t h e  need f o r  t h e  act ive par t i -
c ipat ion o f  par t ies,  pa r t i cu la r l y  t h e  defendants, in formulat ing a prescr ip t ion  
f o r  t he  elimination o f  pas t  inst i tu t ional  abuses. T h e  role o f  mediator assigned 



t o  t h e  master usua l ly  requ i res  separate, e x  pa r te  communication w i t h  par t ies  
and imposes o n  t h e  master the  task  of persuading t h e  par t ies  to  accept and  
commit themselves mutual ly t o  a specif ic agenda o f  re l ie f .  Th is  assignment 
necessari ly involves a substant ial  depar tu re  f rom t h e  r i g i d l y  adjudicat ive 
pos ture  o f  a Rule 53 master. 

St i l l  a third ro le assigned t o  a master, and t h e  one t h a t  i s  t h e  p r i m a r y  
focus o f  t h i s  manual, i s  t h a t  o f  pol ic ing implementation o f  a remedial o r d e r  t o  
ensure t h a t  t h e  re l ie f  g ran ted  by t h e  c o u r t  in t h e  face o f  const i tu t ional  
violat ions i s  actual ly  ca r r i ed  o u t  by t h e  defendants. Such an assignment 
occurs on ly  a f t e r  a correct ional i ns t i t u t i on  o r  system has been found 
unconst i tut ional.  It also occurs f requen t l y  a f te r  t h e  defendants have e i ther  
refused t o  c a r r y  o u t  t h e  re l ie f  g r a n t e d  o r  shown themselves incapable o f  

' c a r r y i n g  it out.  It may involve t h e  in terpre ta t ion  o f  a decree, fact - f inding,  
negotiation, mediation, o r  assistance t o  t h e  defendants in p lann ing t h e  re l ie f  
cal led f o r  by t h e  remedial o rder .  T h e  task  may be  under taken in t h e  face o f  
resentment and hos t i l i t y  o n  the  p a r t  o f  t h e  defendants and o f  intense pub l ic  
and  media attent ion. 

T h e  subject  mat ter  o f  such assignments var ies  widely. In some 
instances, a specif ic pol icy, procedure, o r  condi t ion w i th in  a specif ic 
ins t i tu t ion  -- such as d isc ip l ine o r  medical care -- can b e  t h e  subject  o f  t h e  
remedial o rder .  In o ther  cases, violat ions may have been found in a b road  
range o f  conditions, policies, pract ices, a n d l o r  procedures in e i ther  a s ingle 
i ns t i t u t i on  o r  a whole system. Masters have served,  o r  p resent ly  serve, t o  
oversee t h e  development o f  a d isc ip l inary  system in a state p r i son  f o r  women 
in New Y o r k  and t h e  prov is ion  o f  adequate medical care in a state fac i l i t y  in 
I l l inois. They  have o r  a re  overseeing compliance w i t h  orders  in omnibus 
condit ions cases in jails in Flor ida, I l l inois, Maryland, New Jersey, Ohio, and  
Pennsylvania; in ind iv idua l  state pr isons in Georgia, I l l inois, New Mexico, 
Ohio, Tennessee and  Washington: and in en t i re  state correct ional systems in 
Alabama, Oklahoma, Rhode Island, and  Texas. 

Master? a re  appointed f o r  a wide va r ie t y  o f  reasons. T h e  reason c i ted  
most of ten by cour t s  i s  post-decisional recalci trance on t h e  p a r t  o f  t h e  
defendants t o  implement the  mandated reforms. B u t  o ther  factors a r e  also 
involved, inc luding,  f o r  example, t h e  acknowledgment t h a t  t h e  cou r t  lacks t h e  
resources and  t h e  exper t ise  t o  judge whether  t h e  defendants have ca r r i ed  o u t  
remedies fully and fa i r l y ,  and an unders tand ing t h a t  t h e  adversar ia l  process, 
whi le indispensible in fe r re t i ng  o u t  t h e  truth o f  alleged const i tu t ional  
violations, i s  simply inadequate t o  police t h e  appl icat ion o f  policies and 
procedures on a cont inu ing basis in inst i tu t ions.  T h i s  last  po in t  i s  cr i t ica l ;  
by t h e  end o f  a pro longed t r i a l  o n  t h e  merits, t h e  sp i r i tua l  and material  
resources o f  t h e  p la in t i f f s  may b e  exhausted and s t rong  hos t i l i t y  may ex i s t  
between p la in t i f f s '  counsel and ins t i tu t iona l  administrators. In t h e  af termath 
o f  t h e  t r i a l  ordeal, cou r t s  in complex ins t i tu t iona l  su i ts  have o f ten  f e l t  t he  
need f o r  a dispassionate, object ive rev iew o f  t h e  compliance process, a need 
t h a t  i s  n o t  met by t h e  t radi t ional  adversar ia l  process. 

T h i s  third and  most character is t ic  use o f  a n  " inst i tu t ional  master" also 
represents a depar tu re  from a s t ra igh t fo rward  reading o f  Rule 53. While t h e  
ro le includes t h e  fact- f inding func t ions  descr ibed in t h e  rule, it also involves 
a g rea t  deal more. 



Some cour t s  have demonstrated a n  unders tand ing o f  t h e  d is t inct ions 
among t h e  th ree  roles j us t  described by appoint ing d i f f e r e n t  people t o  c a r r y  
ou t  t h e  d i s t i nc t  tasks. In a case invo lv ing  t h e  Georgia State Prison a t  
Reidsvil le, f o r  example, a federal judge appointed a special master t o  hear t h e  
evidence in t h e  case, t h e  classic Rule 53 master. Later  he  appointed another 
indiv idual ,  also designated a special master, t o  oversee compliance w i t h  t h e  
desegregation provis ions o f  h i s  o rde r  and, f ina l ly ,  a f te r  a number o f  remedial 
o rders  has been issued, he appointed s t i l l  a third "special monitor" t o  review 
compliance w i t h  a l l  o f  t he  provis ions o f  a l l  o f  t h e  orders.  Conversely, o ther  
cour ts  have opted t o  assign two o r  more roles t o  t h e  same indiv idual ,  i nvok ing  
as au tho r i t y  Rule 53. 

T h i s  b r i e f  review makes clear t h a t  t h e  ins t i tu t iona l  master, whose 
act iv i t ies a re  the  subject  of t h i s  manual, i s  something more than, and d i f f e r e n t  
from, t h e  t radi t ional  master. T h e  pragmatic need o f  cou r t s  t o  deal w i t h  
unwieldy and res is tant  ins t i tu t ions  has resu l ted  in t h e  evolut ion o f  a 
d is t inc t ive  legal device t h a t  p robab ly  has f i rmer  theoret ical roots in t h e  power 
o f  an e q u i t y  c o u r t  t o  enforce i t s  decrees than  in Rule 53,. In t h i s  
development, t h e  immediate needs o f  func t ion ing cou r t s  have ou ts t r i pped  legal 
theory.  T h i s  s i tuat ion i s  n o t  w i thout  i t s  dangers, f o r  cou r t s  -- especially 
appellate cou r t s  -- have set  on l y  a ten ta t ive  stamp o f  approval  on  t h e  device 
and have fai led t o  def ined i t s  powers and limits.21 -

CHAPTER 1 FOOTNOTES 

-11 T h e  fol lowing are  pe r t i nen t  sections o f  Rule 53, Federal Rules o f  C iv i l  
Procedure: 

Rule 53. Masters. 

(a)  APPOINTMENT AND COMPENSATION. Each d i s t r i c t  c o u r t  w i t h  t h e  
concurrence o f  a major i ty o f  a l l  judges thereof  may appoint  one o r  more 
s t a n d i v j  masters f o r  i t s  d i s t r i c t ,  and t h e  c o u r t  in which  any  act ion i s  
pend ing may appoint  a special master therein. As  used in these ru les  t h e  
w o r d  "master" includes a referee, an  audi tor ,  an examiner, a 
commissioner, a n d  an assessor. T h e  compensation to  be  allowed to  a 
master shal l  b e  f i x e d  by t h e  cour t ,  and  shal l  b e  charged upon such o f  
t h e  par t ies o r  paid o u t  o f  any  fund o r  subject  matter o f  t h e  action, which 
i s  in the  custody and contro l  o f  t h e  c o u r t  as t h e  c o u r t  may d i rect .  T h e  
master shal l  n o t  re ta in  h i s  r e p o r t  as secur i ty  f o r  h i s  compensation; but 
when t h e  p a r t y  ordered t o  pay t h e  compensation allowed by the  c o u r t  
does n o t  pay  it a f t e r  not ice and w i th in  t h e  time prescr ibed by t h e  cour t ,  
t h e  master i s  en t i t led  t o  a w r i t  o f  execut ion against t h e  del inquent  p a r t y .  

( b )  REFERENCE. A reference t o  a master shall be t h e  exception and  
n o t  t h e  ru le.  In actions t o  b e  t r i e d  by a j u r y ,  a reference shall b e  made 
on ly  when t h e  issues a re  complicated; in act ions t o  be  t r i e d  w i thout  a 
j u r y ,  save in matters o f  account and o f  d i f f i c u l t  computation o r  damages, 
a reference shal l  b e  made on ly  upon a showing t h a t  some exceptional 
condi t ion requ i res  it. 



(c )  POWERS. T h e  o rde r  o f  reference t o  t h e  master may speci fy  o r  
l imi t  h i s  powers and  may d i r e c t  him t o  r e p o r t  on ly  upon par t icu lar  issues 
o r  t o  do  o r  per form par t icu lar  acts o r  t o  receive and r e p o r t  evidence 
on ly  and  may fix t h e  time and  place f o r  beg inn ing and  c los ing the  
hear ings and f o r  t h e  filing o f  t h e  master's repor t .  Subject t o  t h e  
specif ications and l imitat ions stated in t h e  order ,  t h e  master has  and 
shall exercise t h e  power t o  regulate a l l  proceedings in eve ry  hear ing  
before h im and t o  d o  a l l  acts and take a l l  measures necessary o r  p roper  
f o r  t h e  e f f i c ien t  performance o f  h i s  du t ies  under  t h e  order .  He may 
requ i re  t h e  product ion  before h im o f  evidence upon al l  matters embraced 
in t h e  reference, inc lud ing product ion  o f  a l l  books, papers, vouchers, 
documents, and wr i t i ngs  appl icable thereto. He may r u l e  upon the  
admissib i l i ty  o f  evidence unless otherwise d i rec ted by t h e  o r d e r  of 
reference and has t h e  au tho r i t y  t o  put witnesses o n  oath and may him- 
sel f  examine them and  may call t h e  par t ies  t o  t h e  act ion and examine 
them upon  oath. When a p a r t y  so requests, t he  master shall make a 
record  o f  t h e  evidence o f fe red and excluded in t h e  same manner and  
subject t o  t h e  same limitations as p rov ided  in Rule 43 ( c )  f o r  a c o u r t  
s i t t i ng  w i thout  a j u ry .  

-21 In i t s  review o f  t h e  case invo lv ing  t h e  Texas Department o f  Correct ions, 
Ruiz v. Estelle, 503 F. Supp. 1265 (S.D.Texas 1980), t h e  U. S. C o u r t  
o f  Appeals f o r  t h e  F i f t h  C i r c u i t  recent ly  p rov ided an unambiguous 
endorsement o f  t h e  use o f  a n  ins t i tu t iona l  master. See Ruiz v. ~ s t e l l e ,  
679 F.2d 1115 ( 5 t h  C i r .  1982). 



CHAPTER 2 

FUNCTIONS OF A MASTER 

T h e  preceding chapter  merely h in ted  a t  t h e  v a r i e t y  o f  tasks  a master 
might  b e  cal led o n  t o  undertake.  What follows i s  a closer look a t  some o f  

' those funct ions, together  w i t h  some pract ica l  guidance on how a master might  
b e  expected t o  cope w i t h  them. 

T h e  s t a r t i n g  points f o r  any  considerat ion o f  t h e  tasks  t o  b e  per formed by 
a master have t o  b e  t h e  o r d e r  o f  reference and t h e  remedial o r d e r  h e  o r  she i s  
appointed t o  supervise. T h e  o v e r r i d i n g  object ive o f  t h e  master i s  t o  secure 
compliance w i t h  a specif ic c o u r t  o rder .  T h e  means adopted in a par t icu lar  
case w i l l  depend on t h e  nature ,  complexity, and  speci f ic i ty  o f  t h e  ordered 
remedies; t h e  re lat ionship between t h e  part ies; t h e  degree o f  hos t i l i t y  o f  t h e  
defendants toward  t h e  c o u r t  and master; and, important ly ,  t he  judge's view o f  
how t h e  master ough t  to  proceed. T h e  means adopted in any  pa r t i cu la r  case 
must b e  subordinated t o  t h e  overal l ,  dominant purpose o f  t h e  mastership, 
which i s  implementation o f  mandated remedies. 

It i s  possible t o  d i v ide  t h e  funct ions o f  a master i n to  two broad 
categories, t h e  f i r s t  re lated t o  t h e  t radi t ional ,  fact - f inding r o l e '  o f  a Rule 53 
master, t h e  second ar is ing  f rom t h e  new post-remedial responsib i l i t ies o f  t h e  
master. T h e  f i r s t  category o f  funct ions includes such tasks  as t h e  collection 
of data, t h e  ho ld ing  o f  hearings, and t h e  preparat ion and  submission o f  
repor ts  t o  t h e  court .  

Col lect ina Data 

T h e r e  a r e  th ree  pr inc ipa l  sources o f  data on compliance o n  which a 
prac t ic ing  master must  re l y :  

1. Documents. A n y  paper generated by t h e  defendants i s  a potent ia l  
source o f  information, whether  it takes t h e  fo rm o f  reports ,  summaries, 
stat ist ics, logs, checkl ists,  o r  something else. A master should q u i c k l y  
become familiar w i t h  ex i s t i ng  departmental o r  ins t i tu t iona l  documents pe r t i nen t  
t o  t h e  remedial o rder .  Such documents may b e  episodic, such as pol icy 
descr ipt ions o r  inc ident  repor ts ,  o r  cont inuing,  such as d isc ip l inary  o r  
pos t lpos i t ion  logs. B u t  even before t h e  master beg ins  - t o  review ex is t ing  
records, h e  o r  she should analyze exact ly  what  information, documentary o r  
otherwise, may b e  needed t o  determine whether  t h e  defendants a re  complying 
w i th  t h e  order .  Because ex i s t i ng  documentation f requen t l y  w i l l  n o t  p rov ide  
requ i red  data, t h e  master may decide t o  develop h i s  o r  h e r  own repor t i ng  
forms o r  requirements. It i s  important  t o  care fu l l y  think t h r o u g h  t h e  purpose 
and effect iveness o f  any  new requirements f o r  documentation t h a t  may b e  
imposed on t h e  defendants. Useless demands f o r  paperwork  w i l l  serve l i t t l e  
purpose except  t o  increase t h e  probable level o f  resentment o f  t h e  defendants. 

F o r  a per iod  a f t e r  h i s  o r  h e r  appointment, a master may want  t o  r e q u i r e  
t h e  defendants t o  rou t ine ly  submit  copies o f  a l l  basic weekly o r  monthly  
summaries, stat ist ical  analyses, o r  o ther  repo r t s  re levant  t o  issues in 



t h e  remedial o rde r  t h a t  a re  generated in t h e  normal course o f  operations. 
A f t e r  rev iewing these submissions f o r  a period, t he  master may elect t o  end 
o r  modify h i s  o r  h e r  requests, as t h e  master can easily become b u r i e d  in 
paperwork t h a t  d is t rac ts  from t h e  main endeavor. Whether t h e  documentary 
b u r d e n  res ts  more heavi ly  on  t h e  master o r  t he  defendants, t h e  k e y  element 
in determining i t s  usefulness i s  t h e  cont r ibu t ion  it makes t o  increasing t h e  
master 's knowledge about  the  defendants1 compliance. 

Some prac t ic ing  masters have suggested t h a t  there  i s  a hea l thy  
prophy lac t ic  e f fec t  in requ i r i ng  copies o f  rou t ine  reports ,  especially in areas 
such as discipl ine, administ rat ive segregation, inc ident  repor ts ,  and inmate 
counts. Knowledge t h a t  t h e  master is,  o r  may be, rev iewing such repor t s  
may possibly make people more care fu l  in t h e i r  behavior;  it i s  j us t  as l i ke l y  
t o  simply make them more careful  in t h e i r  repor t ing .  Thus,  t h e  master 
should always view w i t h  some skepticism t h e  contents o f  w r i t t e n  documents. 

2.  Observat ions. Prisons a re  no t  pleasant places, and  t h e  
rat ional izat ion wi l l  r e c u r  o f ten  in t h e  career o f  a master t h a t  he  o r  she need 
n o t  spend much time -- o r  more time -- in an ins t i t u t i on  t o  know what  i s  
actual ly  happening there. It would be  wise, pa r t i cu la r l y  in t h e  ear ly  days  o f  
a mastership, t o  re ject  t h a t  i l lusion. A master needs t o  know t h e  s t ruc tu re ,  
t h e  rhy thm,  the  feel, t h e  people, t h e  pace, t h e  programs, t h e  l i f e  o f  t h e  
i ns t i t u t i on  o r  system w i th in  which he  o r  she operates, especially if t h e  case 
involves a va r ie t y  o f  conditions. One can obta in t h i s  unders tand ing o n l y  by 
spending time in t h e  ins t i tu t ion ,  observ ing  meetings, s i t t i ng  in on hearings, 
looking a t  programs, and v i s i t i ng  cel lblocks and  dormitor ies. Excurs ions t o  
a n  ins t i t u t i on  should n o t  be  random o r  unplanned. There  ough t  t o  be  a 
purpose f o r  each v is i t ,  and t h e  master should p lan  t o  be  present  in t h e  
ins t i t u t i on  o n  a regu lar  basis. A t  f i r s t ,  it may be  a good idea t o  n o t i f y  t h e  
i ns t i t u t i on  in advance o f  pend ing v is i ts ,  unless the re  i s  specif ic reason n o t  
to. I f  t h e  master v i s i t s  o f ten  and  regu la r l y  enough, eventual ly  the re  w i l l  be  
n o  need f o r  advance notice, since h i s  o r  h e r  presence wi l l  be  accepted as 
p a r t  o f  t h e  regu lar  inst i tu t ional  rout ine.  

A t  t h e  beginning o f  a mastership in a n  omnibus condit ions sui t ,  it makes 
sense t o  ho ld  i n t roduc to ry  meetings w i t h  eve ry  in terested const i tuency b o t h  
w i t h i n  and outs ide t h e  inst i tu t ions,  inc lud ing inmates, correct ional o f f i ce rs  
(and  t h e i r  union, i f one ex is ts ) ,  non-custodial s taf f ,  administrators, 
legislators and pol i t ical  execut ives, and appropr ia te  special in te res t  g roups.  
These meetings should feature b o t h  a personal in t roduct ion  and an at tempt t o  
educate t h e  par t ic ipants  in t h e  nature ,  purpose, and l imits o f  t h e  master's 
role. Done ef fect ive ly ,  these in i t ia l  e f fo r t s  can p rov ide  t h e  f ledgl ing master 
w i t h  considerable general information o n  t h e  potent ial  fo r ,  and obstacles to, 
implementation o f  t he  c o u r t  o rde r  in t h e  system w i th in  which he  o r  she must  
work.  

More specif ically, t h e  newly  appointed master wi l l  want  to  a t tend  a n y  
meetings and hear ings t h a t  a re  pe r t i nen t  t o  t h e  remedial order ,  such as 
classif icat ion and d isc ip l inary  hearings. There  i s  n o  bet te r  way t o  
unders tand  q u i c k l y  how rout ine  administ rat ive decisions are  reached. Such 
attendance wi l l  also he lp  t o  accustom t h e  defendants t o  t h e  master's presence 
a n d  wi l l  p rov ide  valuable raw material f o r  evaluat ion o f  administ rat ive 
procedures.  



Final ly ,  t h e  best  way t o  g e t  an  accurate feel f o r  p r i son  l i f e  i s  t o  spend 
time in t h e  living and program areas o f  t he  ins t i tu t ion .  A l l  k i n d s  o f  people, 
b o t h  inmates and s ta f f ,  w i l l  approach t h e  r o v i n g  master w i t h  complaints, 
requests, information, harassment, f l a t te ry ,  and  lies. A heal thy dose o f  
skept icism and a dol lop o f  experience wi l l  q u i c k l y  teach a master t o  place such 
contacts in the i r  p roper  perspect ive, and t h e  sensit ive ear can learn much 
about ins t i tu t iona l  procedures and  problems f rom these apparent ly  random 
tou rs  o f  a correct ional  fac i l i ty .  

T h e r e  a re  obvious l imi ts  t o  t h e  value o f  a master's d i rec t  observations. 
Defendants and t h e i r  agents a r e  un l i ke l y  t o  repeat  t h e  abuses t h a t  led t o  c o u r t  
in te rvent ion  in t h e  presence o f  t h e  data-gathering master. Procedures and  
pract ices encountered by t h e  master tend  t o  be model examples o f  
reasonableness and  fairness, and t h e  master may never  know whether  observed 
performances accurate ly  re f l ec t  regu lar  operat ions o r  a re  a formal charade 
acted o u t  f o r  t h e  prying master. T h e  d i f f i cu l t ies  hedg ing t h e  usefulness o f  
d i rec t  observat ions compel a reliance on hearsay in ef fect ive ly  moni tor ing a 
c o u r t  order .  Knowing t h a t  he  o r  she cannot hope, except in t h e  ra res t  o f  
instances, t o  personal ly conf i rm compliance o r  non-compliance w i t h  many o f  t h e  
specif ic aspects of a broad remedial decree, t h e  master must  develop access t o  
rel iable second-hand sources o f  information. 

3. In terv iews.  In terv iewing i s  one o f  a master's centra l  sk i l ls .  T h e  
master must  be  able t o  e l i c i t  information, weigh t h e  c red ib i l i t y  o f  i t s  source, 
check it f o r  accuracy, and  unders tand and f i l t e r  o u t  t h e  bias and  animus t h a t  
in fec t  it. Chapter  7 w i l l  consider in greater  dep th  some in terv iewing 
techniques; he re  it i s  important  t o  consider t h e  var ious const i tuencies t h a t  a 
master w i l l  in terv iew. 

A t  t h e  beg inn ing o f  a mastership, wh ich  o f ten  follows a sometimes b i t t e r  
t r i a l  o n  t h e  meri ts,  t h e  level o f  hos t i l i t y  o f  administ rators toward  t h e  c o u r t  
a n d  t h e  cou r t ' s  representat ive can b e  extreme. Even in cases where par t ies 
have agreed t o  a consent decree o r  ou tward ly  welcomed c o u r t  in tervent ion,  
t he re  may k2 l a ten t  an t ipa thy  t h a t  i s  pervasive,  t hough  never  ar t icu lated.  No 
master should be  su rp r i sed  by such a reaction, because h i s  o r  h e r  presence i s  
a n  unmistakable indictment  o f  c u r r e n t  ins t i tu t iona l  o r  departmental management. 
A s  the  paladin o f  a c o u r t  o rde r  r e q u i r i n g  extensive re form o f  ex is t ing  
unconst i tu t ional  conditions, procedures, o r  pract ices, t h e  master almost always 
i s  viewed as a th reaten ing agent  o f  unwanted change. Thus,  v i r t u a l l y  eve ry  
act ive master can rec i te in formal  -- and  sometimes formal -- administ rat ive 
e f fo r t s  t o  t h w a r t  and  l imi t  h i s  o r  h e r  contact w i t h  s ta f f  and inmates. If t h e  
host i l i t y  o f  t h e  defendant administ rators i s  open and  intense, t h e  master can 
expect  t h a t  h i s  o r  h e r  eve ry  contact may b e  reported;  t h a t  people in terv iewed 
o f ten  w i l l  b e  debriefed; t h a t  some o f  h i s  o r  h e r  interviewees may b e  p lants o r  
provocateurs. T h i s  suggests t h a t  administrators, as a group,  may b e  
expected t o  y ie ld  l i t t l e  usefu l  information in t h e  ear ly  stages o f  a mastership. 
However, t he re  may b e  ind iv idua l  exceptions who a re  f r i end ly  and  open w i t h  
t h e  master, and  these can be  valuable sources o f  in format ion and leads. 
Moreover, a f t e r  t h e  passage o f  time has reduced tensions and allowed a be t te r  
unders tand ing o f  t h e  ro le and l imi ts  o f  a mastership t o  spread, administ rators 
a re  l i ke ly  t o  become a more approachable and  fruitful source o f  information f o r  
t h e  master. 



Most s ta f f  members o f  a correct ional  fac i l i t y  o r  system wi l l  fol low t h e  lead 
o f  t h e i r  administ rators in shaping t h e i r  own relat ions w i t h  t h e  master. They  
too a r e  l i ke l y  t o  feel threatened by t h e  mandate f o r  change seemingly 
personi f ied b y  t h e  master and  fear f o r  a loss o f  contro l  ove r  t h e i r  immediate 
environment. Watchful wa i t ing  most o f ten  seems t o  character ize t h e i r  in i t ia l  
response. Another  complication in deal ing w i t h  s ta f f  i s  t h a t  any  f ra tern iza t ion  
o n  t h e  p a r t  o f  t h e  master i s  l i ke l y  t o  t a i n t  h i s  o r  h e r  c red ib i l i t y  w i t h  inmates, 
whose d i s t r u s t  o f  correct ional  o f f i cers  in par t icu lar  sometimes seems t o  ve rge  
o n  paranoia. With some exceptions, t h e  master's development o f  rel iable 
information sources among s ta f f  wi l l  t ake  time. Unfa i l ing  pol i teness and 
pleasantness; normal cu r ios i t y  about  t h e i r  funct ions and responsibi l i t ies; a 
wi l l ingness t o  corroborate o r  check t h e  accurateness o f  inmate complaints and 
accusations, pa r t i cu la r l y  w i l d  ones; and an unders tand ing o f  t h e  basic decency 
o f  most correct ional o f f i cers  coupled w i t h  an appreciat ion o f  t h e  d i f f i cu l t i es  o f  
t h e i r  job should eventual ly  wear down t h e  preconceived not ions o f  most s taf f ,  
who may become a r i c h  store o f  compliance information. 

T h e  last  major source o f  ins t i tu t iona l  information f o r  t h e  master i s  t h e  
inmate population. Because o f  t h e  l i ke l y  in i t ia l  hos t i l i t y  o f  t h e  defendant  
system o r  i ns t i t u t i on  and i t s  employees, t h e  master of ten must  r e l y  heavi ly ,  
even exclus ively,  on t h e  test imony o f  inmates to  gauge t h e  e x t e n t  o f  
defendants'  compliance w i t h  c o u r t  orders.  Many inmates a re  deeply biased, 
and t h e i r  input must be  probed and checked constant ly.  Much w i l l  be  said 
la ter  in Chapter  6 about  some o f  t h e  potent ial  p i t fa l l s  in t h e  re lat ionship o f  a 
master w i t h  inmates (as well as w i t h  t h e  o the r  possible const i tuencies in a 
typ ica l  mastership),  so he re  it i s  necessary on ly  t o  warn  t h e  neophyte master 
against adopt ing an uncr i t i ca l  a t t i t ude  regard ing  t h e  information on compliance 
o f fe red by inmates. While many pr isoners  te l l  t h e  truth, some lie; a l l  a re  
capt ives t o  a la rge ex ten t  o f  animosity, f rus t ra t i on ,  and deep-seated host i l i t y ,  
wh ich  o f ten  combine t o  c loud the i r  observat ions and impair t h e i r  judgments. 

lnmates can p rov ide  t h e  master w i t h  information in a va r ie t y  o f  ways. 
Some masters have re l ied pr inc ipa l ly  on  w r i t t e n  correspondence; o thers  have 
interv iewed sndividuals on a more o r  less random basis; s t i l l  o the rs  have 
formed formal committees o f  inmates w i t h  wh ich  the  master meets regu la r l y .  
Inmate correspondence can be  he lp fu l  in decid ing whom t o  in terv iew by 
p inpo in t ing  ind iv idua ls  w i t h  pa r t i cu la r  problems re lated t o  compliance issues. 
Whatever t h e  fo rm o f  contacts, inmate input i s  essential t o  t h e  master. 

Hold ing Hear ings 

Rule 53 confers upon t h e  master t h e  au tho r i t y  t o  ho ld  ev ident ia ry  
hearings, and  orders  o f  reference in ins t i tu t iona l  cases character is t ica l ly  
empower masters t o  ho ld  formal hearings. In pract ice, however, masters have 
he ld  such hear ings on ly  re luc tant ly .  T h e  reasons f o r  t h e  reluctance a re  
obscure; one explanation may be  t h e  fac t  t h a t  t h e  part ies, a f te r  disagreeing 
vehemently w i t h  t h e  w r i t t e n  ten ta t ive  f i nd ings  and recommendations o f  a 
master, t end  t o  view a subsequent hear ing  before t h a t  same master as 
redundant  and  useless. T h e y  much p r e f e r  a hear ing  before  t h e  cour t .  

A procedural  r h y t h m  has slowly emerged f rom t h e  experience of masters. 
Within it, an ind iv idua l  master submits t o  t h e  par t ies a w r i t t e n  r e p o r t  o n  
compliance, together  w i t h  recommendations f o r  t h e  cour t ' s  approval  o r  f u r t h e r  
action. Part ies may object t o  t h e  master's r e p o r t  w i th in  a specif ied number of 



days o r  request  a hear ing  before the  master, a n  independent hear ing  of f icer ,  
o r  the  judge t o  p rove  and a rgue  the i r  objections. T h e  o rde r  o f  reference 
typ ica l ly  wi l l  speci fy  who wi l l  serve as t h e  hear ing  of f icer ,  i f one i s  requ i red .  
If the  par t ies  fa i l  t o  object, t he  r e p o r t  o f  t he  master normally is  considered 
final; if w r i t t e n  objections are  f i led, t h e y  w i l l  be  evaluated by t h e  c o u r t  in 
responding t o  t h e  master 's recommendations; if a hear ing  i s  requested by 
e i ther  p a r t y ,  t h e  master accordingly w i l l  schedule a formal proceeding. 
Append ix  A contains a local r u l e  o f  c o u r t  developed during t h e  Rhode Is land 
mastership t o  establ ish a normal course o f  review o f  t h e  master's f ind ings.  

A master's hear ing  i s  a formal judicial  exercise in which al l  o f  t he  ru les  
o f  evidence and  c i v i l  p rocedure  apply.  T o  t h e  master who i s  a lawyer, t h e  
exercise may n o t  b e  baf f l ing;  t o  t h e  non-lawyer, it may be. T h e  master 
w i thout  legal t ra in ing  o r  hear ing  experience should obta in assistance, formal ly 
o r  informal ly,  f rom a f r i e n d l y  a t to rney on quest ions o f  procedure, 
admissibi l i ty o f  evidence, and  o ther  legal matters. 

Some simple guidel ines f o r  a master confronted w i t h  a hear ing  may be  
he lp fu l . l /  It i s  essential t h a t  t h e  issue o r  issues t o  be  heard  before  t h e  
master 6 e  c lear ly  and na r row ly  def ined. A hear ing  o n  objections t o  a 
master's r e p o r t  i s  exact ly  that ,  a hear ing  on t h e  objections only.  There  i s  
n o  need f o r  t h e  par t ies  t o  p rove  o r  d isprove t h e  whole repor t ,  on ly  those 
por t ions o f  t h e  r e p o r t  t hey  d ispute.  T h e  test  o f  relevance th roughou t  t h e  
hear ing w i l l  b e  t h e  bear ing  o f  t h e  p ro f fe red  evidence o n  t h e  specif ic issue o f  
t h e  r e p o r t  in dispute. T h e  master must  ho ld  par t ies  and the i r  counsel 
s t r i c t l y  t o  t h i s  r u l e  and help them iden t i f y  precisely the  issue(s) t o  be  
resolved p r i o r  t o  t h e  hearing. Of ten  enough, a pre-hearing e f f o r t  t o  na r row 
t h e  issues wi l l  eliminate t h e  need f o r  a hear ing al together, especially i f it 
t u r n s  o u t  t h a t  t he re  i s  n o  d ispute  ove r  facts but on ly  ove r  t h e  master's 
in terpre ta t ion  o f  those facts o r  h i s  o r  h e r  recommendations. The  purpose o f  
a hear ing before t h e  master, again, i s  simply t o  resolve d isputes ove r  t h e  
factual f i nd ings  o f  t h e  master. Arguments over  a master's in terpre ta t ions  and  
recommendations can b e  made in w r i t i n g  f i r s t  t o  t h e  master and then, if t h e  
master re jects them, t o  t h e  court .  

In some situations, however, counsel, and sometimes even t h e  master, 
t end  t o  fo rge t  t h e  formal na tu re  o f  such hear ings and  t r e a t  them as informal 
proceedings. T h i s  can lead t o  t h e  in t roduct ion  o f  hearsay and  o ther  ta in ted 
evidence t h a t  eventual ly  may fata l ly  f law t h e  hear ing resu l ts  and embarrass 
t h e  master. Because masters general ly  a re  no t  t r i a l  lawyers, have l imited 
judicial  o r  quasi- judicial  experience, and may no t  even b e  at torneys,  t he i r  
command o f  applicable ru les  o f  evidence may be  shaky.  It i s  important,  
therefore,  t h a t  t hey  secure competent he lp  o r  educate themselves care fu l l y  t o  
c a r r y  o u t  t h e i r  hear ing  dut ies. 

Writing Reports 

A cr i t i ca l  task  o f  t h e  master i s  t h e  repor t i ng  o f  h i s  o r  h e r  f i nd ings  and 
recommendations t o  t h e  court .  Most o rders  o f  reference contain detailed 
provis ions r e q u i r i n g  t h e  master t o  f i l e  w r i t t e n  repor t s  o n  t h e  status o f  t he  
defendants'  compliance on a regu lar  basis. Not  i n f requen t l y  these repor t i ng  
requirements are  burdensome and d is t rac t ing .  One ear ly  master, obl iged t o  
submit a monthly  r e p o r t  t o  t h e  c o u r t  in a n  omnibus sui t ,  found himself doing 
l i t t l e  else but c h u r n i n g  o u t  voluminous, time-consuming monthly chronicles. 



Only  by g e t t i n g  t h e  repor t i ng  requirement in t h e  o rde r  o f  reference reduced 
substant ia l ly  was t h e  master able t o  resume a measure o f  cont ro l  ove r  h i s  t ime 
and  e f fo r ts .  

The  broader t h e  range o f  t h e  remedial decree, t h e  more d i f f i c u l t  t h e  
problem t h e  master faces in organiz ing h i s  o r  h e r  repor ts .  It i s  n o t  easy t o  
put together  a coherent,  comprehensive, and  clear r e p o r t  on  a dozen d i f f e r e n t  
subject  areas in a number o f  ins t i tu t ions  and sett ings. T h e  success o f  t h e  
e f f o r t  wi l l  depend t o  a la rge ex ten t  on  t h e  master's p r i o r  development o f  an  
overal l  s t ra tegy  f o r  t h e  conduct  o f  h i s  o r  h e r  off ice, Without such a s t ra tegy  
t o  focus fact-gather ing e f fo r ts ,  t h e  master may f lounder  f rom issue t o  issue in 
b o t h  moni tor ing and  repor t ing .  Ear ly  p lann ing and  organizat ion w i l l  d ic tate 
methods and  p r io r i t i es  and should resu l t  in record-keeping systems and  f i les  
t h a t  p rov ide  an automatic s t r u c t u r e  f o r  subsequent reports .  In any  event ,  
t h e  clear and logical organizat ion o f  repo r t s  i s  a key  element in t h e i r  
effect iveness. Append ix  B prov ides  a copy o f  t h e  coded filing system adopted 
by t h e  master in Ruiz p r i o r  t o  t h e  assumption o f  h i s  duties.21 It c lear ly  
demonstrates t h e  usefulness o f  p r i o r  p lann ing in organiz ing a complex 
mastership. 

Because t h e  master's repo r t s  a r e  simultaneously legal documents, pub l i c  
repor ts ,  and  professional evaluations, t h e i r  composition can be  a formidable 
challenge. As  legal documents, t h e y  are  p a r t  o f  a procedural  f low t h a t  must  
b e  acknowledged. Thus,  each d iscrete r e p o r t  should rec i te i t s  own procedural  
ancestry.  T h e r e  must  b e  a care fu l  del ineat ion among f i nd ings  o f  fact,  
conclusions, and  recommendations, w i t h  t h e  la t te r  two be ing concrete, specif ic, 
a n d  separate f rom t h e  general t ex t .  Because t h e y  involve judgments about  
professional correct ional conduct  and  pract ices, masters' repo r t s  must re f lec t  
a n  unders tand ing o f  appl icable professional terms and norms. Adequate 
response t o  these legal and professional needs, however, can turn such  
r e p o r t s  i n to  an indecipherable stew f o r  the  general publ ic ,  which i s  en t i t led  t o  
know whether  t h e  defendants a re  in compliance. Thread ing a pa th  o f  c l a r i t y  
a n d  readabi l i ty  t h r o u g h  such a th i cke t  o f  obstacles requ i res  though t fu l  
p repara t ion  an,: considerable w r i t i n g  sk i l l .  

One important  note: It i s  v i r t u a l l y  inevi table t h a t  a t  some po in t  in t h e  
course o f  a mastership a word,  phrase, a character izat ion intended by t h e  
master  t o  b e  c r i t i ca l  but object ive w i l l  b e  const rued by one o f  t h e  par t ies  as 
l ibelous. Each w o r d  in a master's repor t ,  especially c r i t i ca l  ones, must  b e  
ca re fu l l y  weighed t o  ensure  t h a t  it i s  jus t i f ied  and appropriate. Adject ives 
a n d  adverbs  pa r t i cu la r l y  should be  scru t in ized carefu l ly  because o f  t h e  
e x t r a o r d i n a r y  sens i t i v i ty  o f  par t ies  in these suits.  Almost e v e r y  master can 
rep rea t  tales o f  tremendous offense and s te rn  exception being taken t o  words 
or phrases t h a t  seemed neut ra l  a n d  ben ign  in the  d ra f t i ng .  T h e  ob jec t iv i ty  o f  
t h e  master i s  too v i t a l  and f rag i le  a commodity t o  be  put a t  r i s k  t h r o u g h  t h e  
u s e  o f  i l l-considered, sarcastic, o r  acerbic language. 

It i s  n o t  j u s t  t h e  substance and  language o f  a master's r e p o r t  t h a t  can 
cause problems; t h e  v e r y  method o f  i t s  filing w i t h  t h e  c o u r t  and  release t o  t h e  
p u b l i c  can raise a f u r o r ,  as several masters have learned. In some cour ts ,  a 
r e p o r t e r  rev iews f i l i ngs  dai ly;  in cer ta in  highly v is ib le  cases, repo r te rs  
moni to r  filing dates closely. T h e  resu l t  occasionally has been t h e  media's 
p u b l i c  release o f  a master's f i nd ings  even before  t h e  par t ies have seen t h e  
r e p o r t .  T h e  ensuing outcr ies caused by such occurrences could have been 



prevented by on ly  a modicum o f  forethought ,  but the  poss ib i l i t y  o f  premature 
pub l ic  release simply was n o t  ant ic ipated. 

These, then,  a re  t h e  t radi t ional  dut ies o f  a master: col lect ing data, 
hold ing hearings, p repar ing  reports .  These act iv i t ies w i l l  occupy a major i ty  o f  
t h e  time o f  masters in correct ional cases, but t h e y  do n o t  complete t h e  l i s t  o f  
funct ions masters a re  cal led on to  perform. These o ther ,  ex t rao rd ina ry  
dut ies, descr ibed in t h e  fol lowing paragraphs,  f low f rom t h e  master's 
involvement in t h e  implementation o f  a complex remedial o r d e r  in an equal ly 
complex ins t i tu t iona l  and organizat ional contex t  and represent  s igni f icant  
accret ions t o  t h e  evo lv ing  concept o f  t h e  ins t i tu t iona l  master. 

In terpre ta t ion  o f  t h e  Decree 

T h e  remedy in a p r i son  o r  jai l  case i s  couched in general terms c i t i ng  
var ious standards, codes, o r  p r i o r  judicial  r u l i n g s  which defendants are  
d i rec ted t o  incorporate i n t o  conditions, practices, and procedures o f  t h e  
par t icu lar  i ns t i t u t i on  o r  system t h e  c o u r t  has found  wanting. F indings on t h e  
mer i ts  t h a t  e i ther  precede o r  accompany the  remedial o r d e r  may add  an element 
of speci f ic i ty  by l i s t i ng  t h e  items t h e  c o u r t  has found  t o  be  unconst i tut ional.  
T h i s  s t i l l  leaves a la rge gap. For  example, if a c o u r t  condemns in deta i l  t h e  
inadequate physical  condit ions o f  an  i ns t i t u t i on  and requ i res  t h e  defendants t o  
meet "appl icable American Publ ic Health Association (APHA) standards"  t o  
rec t i f y  those condit ions, t h e  defendants do no t  y e t  know specif ical ly what  they  
must d o  t o  comply w i t h  t h e  o rde r .  L i ke  most standards, those developed fo r  
pub l ic  ins t i tu t ions  by the  APHA are  designed t o  serve a mul t i tude of d i f f e ren t  
faci l i t ies and  a re  themselves broad ly  stated. App ly ing  them t o  pr isons -- and 
t o  a pa r t i cu la r  p r i son  -- may b e  extremely d i f f i cu l t .  Standards, moreover, 
change over  time. New g roups  develop more na r row and  appropr ia te  
guidelines; t h e  ear l ier  wisdom o f  s tandard  se t te rs  y ie lds  t o  f u r t h e r  research 
and  experimentation. Standards, f ina l ly ,  a re  replete w i t h  general terms such 
as "reasonable" and "feasible," and o f ten  d is t ingu ish  mandatory f rom 
discret ionary guidel ines. 

A l l  o f  t h i s  means t h a t  t h e  typ ica l  remedial o rde r  in a correct ional case i s  
r i f e  w i t h  ambigui ty .  It i s  a pr inc ipa l  ear ly  preoccupation o f  t h e  master t o  
work  o u t  these ambiguit ies w i t h  t h e  par t ies  and t h e i r  counsel. 

Vagueness i s  n o t  t h e  on ly  i n f i r m i t y  a newly appointed master i s  l i ke l y  t o  
f i n d  in h i s  o r  h e r  remedial o rder .  Such o rde rs  character is t ica l ly  a re  w r i t t e n  
by judges and  t h e i r  c le rks  w i t h  l i t t l e  administ rat ive experience, and the  resu l t  
n o t  i n f requen t l y  i s  un fami l ia r i ty  w i t h  o r  indi f ference t o  reasonable constra ints 
o f  t ime and  resources t h a t  inhibit and  sometimes p reven t  ef fect ive 
administ rat ive action. A c o u r t  o r d e r  may decree t h e  construct ion o f  a new 
pr ison w i th in  a year, but it usual ly  takes planners, legislators, architects, 
and cont rac tors  much longer t o  actual ly  e rec t  one. On ly  ra re l y  w i l l  t h e  f i r s t  
spade-full o f  dirt b e  t u r n e d  f o r  a new p r i son  o r  jai l  w i th in  a year o f  t h e  o rde r  
t o  build. 

Thus,  in a f requen t l y  long and  laborious process, t h e  master, ac t ing  on 
behalf  o f  t h e  c o u r t  and  i t s  mandate, must negotiate w i t h  t h e  par t ies  and  
sometimes mediate between them as t h e y  s t rugg le  t o  determine t h e  exact  
meaning f o r  them o f  t h e  remedial decree. These negot iat ing and mediat ing 
tasks o f  t h e  master represent  possib ly  t h e  most s igni f icant  cont r ibu t ion  o f  



t h i s  developing judicial  device, f o r  t h e  master's presence allows t h e  remedial 
decree t o  be  a dynamic, f lex ib le  response t o  complex ins t i tu t iona l  problems. 
B y  p rov id ing  a means fo r  t r a n s f e r r i n g  in i t ia l  in te rpre ta t ion  and implementation 
o f  ' t h e  remedy o u t  o f  t h e  s t r i c tu res  o f  t h e  adversar ia l  process and  in to  a 
process o f  negotiat ion w i t h  t h e  assistance o f  an  object ive i n te rven ing  third 
p a r t y  pledged t o  t h e  i n t e g r i t y  o f  t h e  overal l  remedy, t h e  mastership can l im i t  
hos t i l i t y  and  confrontat ion and promote f l ex ib i l i t y  and reasonableness among 
t h e  par t ies  in t h e  d i f f i c u l t  process o f  in t roduc ing mandated change. 

We shal l  consider in Chapter  7 some negot iat ing and mediating techniques 
a master can apply; here  it i s  enough t o  note t h a t  t h e  essence o f  mastering, 
t o  a large degree, l ies in t h e  process o f  persuading par t ies,  most o f ten  t h e  
defendants, t o  accept, ascr ibe to, and fully implement t h e  decree. A f t e r  t h e  
meaning o f  a decree has been def in i t i ve ly  established, t h e  master wi l l  cont inue 
t o  negotiate w i t h  t h e  par t ies  and mediate between them as ind iv idua l  issues o f  
compliance a re  documented and  a rgued  over  time. Nex t  t o  t rad i t iona l  
fac t - f ind ing  and repor t i ng  tasks, masters w i l l  find themselves devot ing most o f  
t h e i r  t ime t o  cont inu ing negotiat ions and mediation. 

Planning Compliance 

T h e  newly  appointed master may be  su rp r i sed  t o  find himself  o r  herse l f  
i nvo lved  in t h e  defendants' p lann ing f o r  compliance w i t h  t h e  remedial decree, 
but such a development i s  no t  unusual  in t h i s  kind o f  case. The  p lann ing 
func t i on  o f  t h e  master may be  minor, i nvo lv ing  no th ing  more than  establ ish ing 
a l i s t  o f  p r i o r i t i es  among the  requ i red  remedies t h a t  t he  defendants must  
follow. On t h e  o ther  hand, several masters have found themselves int imately  
i nvo lved  in help ing defendants develop specif ic plans t o  meet t h e  cour t ' s  
requirements.  Most o f ten  such par t ic ipat ion comes a f te r  a defendant  
administ rat ion has shown i t se l f  to  b e  incapable o f  aggressively assuming basic 
p lann ing  funct ions. 

T h e  resu l t  o f  a master's p lann ing e f fo r t s  i s  o f ten  a schedule f o r  g radua l  
compliance carr!ful ly worked o u t  w i t h  t h e  defendants t h a t  i s  acceptable t o  t h e  
p l a i n t i f f s  and t h e  cou r t .  T h e  assumption o f  p lann ing funct ions by the  master, 
a t  least to  date, has occu r r red  on ly  in cases where the re  i s  a large degree o f  
cooperat ion between t h e  master and  t h e  defendants. Thus,  administ rat ive 
p lann ing  may b e  another sk i l l  use fu l  t o  masters. 

Resource Development 

In a number o f  p r i son  and  jail cases, masters have d i rec t l y  helped 
defendants develop t h e  resources needed t o  comply w i t h  t h e  remedial order .  
S-uch he lp  can take t h e  fo rm o f  suggest ing an outs ide correct ional  o r  
admin is t ra t ive  consul tant  who may show t h e  defendants a cheaper, more 
feasable way o f  accomplishing r e q u i r e d  changes. T h e  National I n s t i t u t e  o f  
Cor rec t ions  and t h e  Federal Bureau o f  Prisons have been invaluable sources of 
s u c h  technical assistance t o  masters a n d  t h e  defendants in correct ional cases. 

Un t i l  t h e  Law Enforcement Assistance Administ rat ion (LEAA) was 
d ismant led in 1981, some masters were able t o  he lp  local correct ional  
ju r isd ic t ions  obta in federal f unds  t o  improve physical  conditions, in t roduce new 
programs, and  t r a i n  staf f .  T h e  c u r r e n t  lack o f  f unds  reduces t h e  capacity of 



masters t o  he lp  v e r y  much in t h i s  regard ,  but local correct ional adminis-
t r a t o r s  f requent ly  a re  unfamil iar w i t h  outside sources o f  f unds  -- whether 
federal,  state o r  p r i va te  -- and t h e  master can s t i l l  p rov ide  some usefu l  
information on funding t o  s t rugg l i ng  defendants. Frequent ly ,  moreover, even 
if local jur isd ic t ions a re  aware o f  available funds,  they  do  n o t  know how t o  
pursue them ef fect ive ly .  Again, a master acquainted w i t h  t h e  sk i l l s  o f  
grantsmanship can help t h e  defendants mount an  ef fect ive e f f o r t  t o  tap  dol lars 
needed t o  comply w i t h  t h e  decree. 

More d i rec t l y ,  t he  appointment o f  a master, whose v e r y  presence creates 
personal and inexorable pressure  f o r  compliance, has an impact on  local 
governmental u n i t s  responsible f o r  funding t h e  improvements ordered by t h e  
court .  Some defendant  d i rec to rs  o f  correct ions o r  ins t i tu t iona l  super-
intendents w i l l  confess cand id ly  t h a t  a c o u r t  o rder ,  w i t h  i t s  impl ic i t  t h rea t  o f  
sanctions f o r  non-compliance, i s  a powerfu l  incent ive f o r  local budget-makers 
t o  f ree f u n d s  f o r  long-neglected correct ional needs. While it of ten seems t o  
b e  customary f o r  budget-makers t o  grumble  about  the  c o u r t  o rde r ing  such 
expendi tures,  as well as i t s  cost ly,  unp roduc t i ve  master, t h e  funds  almost 
always a r e  forthcoming. T h e r e  may n o t  be  much a master can do t o  help th i s  
process except  t o  be  ready t o  p rov ide  information re lat ive t o  t h e  c o u r t  o rde r  
and  i t s  potent ia l  costs. 

lnst i tu t ional izat ion o f  Results 

Masterships terminate in a va r ie t y  o f  ways. Some have ended w i t h  a 
formal decree spel l ing o u t  in deta i l  what t h e  defendants must  do in the  f u t u r e  
t o  maintain compliance. Others  have simply faded away w i t h  n o  f ina l  
comprehensive r e p o r t  o r  o rder .  Whatever t h e  eventual denouement, a master 
should consider f rom t h e  beg inn ing ways o f  inst i tu t ional iz ing any  changes 
b r o u g h t  about  by t h e  remedial o rde r .  Some correct ional ins t i tu t ions  and 
staf fs  may b e  deeply opposed t o  change, and  f i r s t  inipressions o f  t h e  
defendants'  cooperative malleabil i ty may y ie ld  t o  a g row ing  unders tand ing t h a t  
t h e  defendants a r e  on ly  pre tend ing t o  cooperate whi le wai t ing f o r  t h e  judicial  
storm t o  rur i t s  course. T h e  development o f  mechanisms t o  he lp  ensure t h a t  
ordered remedies become permanent policies and pract ices wi l l  be  a major 
challenge f o r  t h e  master. A number o f  masters have found b o t h  inmate 
gr ievance procedures and inmate counci ls usefu l  devices in meeting t h i s  
challenge. 

A n  e f fec t ive  administ rat ive gr ievance procedure incorporated in a 
terminat ion o r d e r  provides prompt  hear ing  o f  complaints al leging violat ions o f  
t h e  cour t ' s  o r d e r  and subsequent backsl id ing o n  the  p a r t  o f  t h e  pr ison o r  jai l  
administrat ion. T h e  Center  f o r  Community Just ice in Washington, D. C., has 
spent more t h a n  a decade in t h e  research and  development o f  administ rat ive 
correct ional gr ievance procedures, and  i t s  var ious  publ icat ions and  studies 
should b e  consul ted by a n y  master in terested in gr ievance mechanisms.31 
Much o f  t h e  Center 's  work  has been incorporated in t h e  American Bar  
Association's s tandards on t h e  r i g h t s  o f  p r isoners  and in t h e  C iv i l  R ights  o f  
Inst i tu t ional ized Persons A c t  (P.L. 96-247), passed by Congress in 1980. 

A n  e f fec t ive  inmate counci l  i s  another tool adopted by some masters t o  
ensure t h a t  ins t i tu t iona l  administ rators -- who sometimes may b e  t h e  last  t o  
know what  actual ly  t ransp i res  in t h e  cel lblocks and dormitor ies o f  t he i r  own 
facil i t ies -- a r e  aware o f  serious problems re lated t o  t h e  cou r t ' s  remedial 



orde r .  Correct ional administ rators of ten earnest ly  formulate and promulgate 
new policies and  procedures in response t o  courts ,  on l y  t o  find them large ly  
ignored in pract ice by t h e  lower echelons o f  correct ional s taf f .  Inmate 
counci ls can be  extremely usefu l  in documenting l ine s ta f f  depar tures  f rom 
re form policies. 

While terminat ing t h e  services o f  t h e  master in Tay lor  v .  Per in i ,  41 a 
case invo lv ing  t h e  Marion (Ohio) State Correct ional Ins t i tu t ion ,  t h e  court 
rescinded i t s  or ig inal  o r d e r  and  entered a new one incorporat ing a l l  o f  t he  
var ious  compliance p lans developed during t h e  course o f  t h e  mastership. T h i s  
f ina l  o r d e r  requ i red  maintenance o f  t h e  fac i l i t y 's  inmate counci l  and 
establishment o f  an  ins t i tu t iona l  and departmental gr ievance procedure.  The  
o r d e r  also prov ided substant ial  incent ive f o r  defendants'  use o f  t h e  gr ievance 
procedure  by r e q u i r i n g  inmates w i t h  complaints re lated t o  t h e  cour t ' s  o r d e r  to  
exhaust  t h e  procedure  before  seeking a contempt c i tat ion f rom t h e  cour t .  

Informal Adv isor  t o  t h e  Judae 

One last  func t ion  needs t o  b e  addressed, a l though i t s  importance wi l l  
v a r y  widely in d i f f e r e n t  masterships. A popular  vers ion o f  t h e  master's 
overal l  job describes t h e  master as t h e  " judge's eyes and ears" in a l l  matters 
re lated t o  t h e  remedial o rder .  It i s  t r u e  t h a t  a judge most of ten appoints a 
master t o  find o u t  o n  a cont inu ing basis whether  t h e  defendants are  obeying 
t h e  remedial o rder ,  and it becomes, therefore, a pr ime func t ion  o f  t h e  master 
t o  keep t h e  judge informed about  the  defendants'  progress.  On t h e  o ther  
hand, t h e  master must  remember t h a t  t h e  judge may be requ i red  f rom time t o  
t ime t o  ho ld  formal ev ident ia ry  hear ings and, possibly,  contempt proceedings 
in t h e  case. Thus,  the re  i s  g rea t  need f o r  t h e  master t o  be  sensit ive t o  t h e  
implications o f  these cont rad ic tory  demands. For tunate ly ,  t h e  task  o f  
remaining aloof f rom informal fact - f inding i s  fundamental ly t h a t  o f  t h e  judge, 
a n d  one judge's a t t i t ude  on t h i s  matter may d i f f e r  g rea t l y  f rom t h a t  o f  
another. Judges usual ly  have shared w i t h  masters t h e i r  preferences in t h i s  
regard,  w i t h  some encouraging t h e  informal consultat ion shunned by others.  

Occasionally, t h e  rel iance o f  a judge on t h e  master f o r  information and  
advice on pr ison matters extends f a r  beyond t h e  remedial decree, and  some 
masters have found themselves appointed t o  invest igate and r e p o r t  o n  
complaints unrelated t o  t h e  issues in t h e  or ig inal  su i t .  If t h e  master i s  a 
ful l - t ime employee o f  t h e  cour t ,  it i s  h a r d  t o  refuse such assignments, but 
t h e y  can become burdensome. A re lated common pract ice o f  judges in these 
correct ional  cases i s  t h e  re fe r ra l  t o  t h e  master o f  a l l  p r isoner  pet i t ions 
submit ted t o  t h e  court ,  whether  o r  n o t  t h e y  raise issues covered by t h e  
remedial decree. Masters, thus,  o f ten  find themselves rev iewing p r o  se 
pr isoner  pet i t ions on ly  tenuously re lated t o  t h e  s u i t  in which t h e y  serve as 
master. 

T h i s  l i s t  o f  funct ions indicates how f a r  t h e  tasks  o f  an ins t i tu t iona l  
master have s t rayed f rom t h e  parameters o f  Rule 53 o f  t h e  Federal Rules o f  
C i v i l  Procedure. T h e  ru le 's  impl ic i t  ban  against e x  pa r te  communications i s  
meaningless f o r  a master obl igated t o  negotiate w i t h  t h e  par t ies and mediate 
t h e i r  di f ferences, t o  he lp  p lan  t h e  defendant 's compliance, t o  seek o u t  and 
p rocu re  technical and f inancial  resources f o r  t h e  defendants t o  inst i tu t ional ize 
pract ices and  policies, and, f ina l ly ,  t o  advise the  judge on pr ison matters 
unre la ted t o  t h e  remedial order .  Judges and masters must be  cont inuously 



aware o f  and  responsive t o  t h e  manifest depar tures  f rom t radi t ional  notions o f  
mastering invo lved in such act iv i t ies. 

CHAPTER 2 FOOTNOTES 
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master's hear ing  i s  John M. Greaney's "T r ia l s  before Masters: A 
Procedural a n d  Substant ive Primer f o r  t h e  Pract ic ing Lawyer," 63 
Massachusetts Law Review 195 (1 978). While geared t o  Massachusetts 
procedure, i t s  lessons a re  appl icable more broadly.  

Ruiz v. Estelle, 503 F. Supp. 1265 (S.D. Tex.  1980), i nvo lv ing  t h e  
Texas Department o f  Correct ions. 

T h e  Center  f o r  Community Just ice i s  located a t  918 16th Street,  N.W. 
Washington, D.C. 20006 (Te l :  (202) 296-2565), and i t s  Executive 
Director ,  L inda Singer, served as the  master in a case invo lv ing  Bedford  
Hi l ls,  New Y o r k  State's major i ns t i t u t i on  f o r  female offenders. 

T h e  master's f ina l  r e p o r t  in Tay lo r  v .  Per in i  was pub l ished in 477 F. 
Supp. 1289 (n.D. Ohio 1978); o ther  repo r t s  o f  t h e  master in t h i s  case 
may b e  found  a t  431 F. Supp. 570 (1977) ; 446 F. Supp. 1186 (1977); and  
455 F. Supp. 1255 (1978). 



CHAPTER 3 

POWERS OF A MASTER 

T h e  th ree  basic sources o f  power f o r  a master a re  Rule 53 o f  t h e  Federal 
Rules o f  C iv i l  Procedure, t h e  o r d e r  o f  reference appoint ing h im o r  her ,  and 
t h e  inherent  power o f  a c o u r t  t o  enforce i t s  equitable decisions. T h e  best  
available analysis o f  these sources and t h e  na tu re  o f  a master's power i s  a 
1979 ar t ic le  in t h e  Un ive rs i t y  o f  Toledo Law Review by Vincent  M. Nathan, t h e  
dean o f  ins t i tu t iona l  and correct ional masters. 11 Nathan's commentary prov ides  
a though t fu l  s tudy  o f  an  evo lv ing  judicial  devyce and  i s  widely recognized as a 
s ign i f i cant  cont r ibu t ion  t o  an unders tand ing o f  t h e  conceptual underp inn ings  o f  
t h e  ins t i tu t iona l  master. 

We have already encountered t h e  l imitat ions o f  Rule 53 in o u r  descr ip t ion  
o f  t h e  d iverse  and complex tasks o f  a master. For  a l l  o f  these l imitat ions, 
however, t h e  r u l e  remains centra l  t o  an  analysis o f  t h e  legal powers confer red 
on a master by an appoint ing cour t .  As  indicated earl ier,  Rule 53 author izes 
a master t o  ga ther  evidence, ho ld  hearings, and f i l e  repo r t s  w i t h  t h e  cour t .  
It also empowers a master t o  subpoena documents, t o  admit a n d  exclude 
evidence, t o  examine witnesses u n d e r  oath, and  t o  o rde r  t ransc r ip t s  o f  
hearings. 

Rule 53(c) also seems t o  suggest  t h a t  t he  powers o f  a master may be  
expanded o r  contracted in t h e  o rde r  o f  reference, t h a t  is, in t h e  c o u r t  o r d e r  
appoint ing t h e  master in a specif ic case and del ineat ing h i s  o r  h e r  powers and  
responsibi l i t ies: "The  o rde r  o f  reference t o  t h e  master may speci fy  o r  l imi t  
h i s  powers and may d i r e c t  h im t o  r e p o r t  on l y  upon par t icu lar  issues o r  t o  do 
o r  per form pa r t i cu la r  acts.. ..It When appoint ing masters in ins t i tu t iona l  re form 
cases, judges almost un i fo rmly  have issued an o rde r  o f  reference spel l ing o u t  
t h e  powers o f  t h e  master j u s t  appointed. These o rde rs  o f ten  re f lec t  some o f  
t h e  same ambigui ty  about  t h e  p roper  ro le o f  t h e  master w i th in  a Rule 53 
appointment c i ted  in t h e  prev ious  chapter  and  assign t o  appointees b o t h  
t rad i t iona l  and  non-t radi t ional  powers and  dut ies. 

Because t h e  power t o  accomplish much o f  what  a master does w i l l  most 
o f ten  be  t raced back t o  t h e  o rde r  o f  reference, and, t h r o u g h  it, t o  Rule 53, it 
behooves a master t o  make sure  ear ly  t h a t  t h e  o r d e r  appoint ing h im o r  h e r  i s  
adequate. Unfor tunate ly ,  by t h e  time a master i s  appointed in most cases, t h e  
o r d e r  o f  reference already may have been drawn up and issued, and  t h e  new 
master i s  faced w i t h  an already f i x e d  char ter .  Before accepting such serv ice 
o r  as soon as possible a f te r  appointment, t he  prospect ive o r  f ledg l ing  master 
should care fu l l y  review t h e  o rde r  o f  reference and be sat is f ied t h a t  it prov ides  
su f f i c ien t  power t o  operate ef fect ive ly .  Ch ie f  among t h e  general powers t h e  
master should demand are  un res t r i c ted  access and  adequate support .  
Specif ically, an  o rde r  o f  reference should inc lude a l l  o f  t h e  fol lowing 
provis ions:  

e Unlimited access t o  a l l  physical  faci l i t ies invo lved in the  l i t igat ion; 

e Confident ial  in te rv iews w i t h  s ta f f  and inmates: 



e Access t o  a l l  re levant  records and documentation in t h e  possession o f  
t h e  defendants; 

e Access t o  a n d  the  right t o  par t ic ipate in ins t i tu t iona l  hearings; 

s Power t o  ho ld  hearings, cal l  witnesses, and take testimony under  
oath; and 

e Power t o  h i r e  adequate suppor t  s taf f .  

I n  some cases, t h e  o r d e r  o f  reference wi l l  have confer red addit ional 
powers on a master, inc lud ing t h e  au tho r i t y  t o  seek show-cause o rde rs  f o r  
contempt when par t ies  fail t o  comply w i t h  t h e  decree; t o  recommend t h e  
t rans fer ,  hiring, o r  terminat ion o f  ins t i tu t iona l  s taf f ;  o r  t o  mediate o r  a rb i t ra te  
d isputes and grievances a r i s ing  under  the  remedial o rde r .  Append ix  C 
contains th ree  typ ica l  o rde rs  o f  reference appoint ing masters in cases 
involv ing,  respect ive ly ,  a Toledo, Ohio jai l (Jones v. Wittenberg),  t h e  Rhode 
Is land state-wide p r i son  system (Palmigiano v .  Gar rahy) ,  a n d  t h e  Texas 
Department of Correct ions (Ruiz v .  Estelle). These o rde rs  p rov ide  usefu l  
examples against which t o  measure t h e  adequacy o f  o rde rs  o f  reference in 
o ther  cases. 

T h e  customery use o f  judges o f  an o r d e r  o f  reference a n d  t h e  r i t ua l  
c i ta t ion o f  Rule 53 does n o t  mean t h a t  cou r t s  a r e  insensi t ive to  the  in f i rmi t ies  
o f  t he  r u l e  in def in ing  t h e  powers and  tasks o f  an  inst i tu t ional  master. More 
than  20 years  ago, U. S. C i r c u i t  C o u r t  Judge Irving R. Kaufman pointed o u t  
t h a t  Rule 53 was n o t  t h e  on ly  source o f  a master's power: 

Over  and  above t h e  au tho r i t y  contained in Rule 53 t o  
d i r e c t  a reference, the re  has always exis ted in t h e  federal 
cou r t s  an inherent  au tho r i t y  t o  appoint  masters as a na tu ra l  
concomitant o f  t h e i r  judicial  power. 21-

More r x e n t l y ,  Texas federal Judge William Wayne Just ice invoked t h i s  
" inherent  au tho r i t y "  in appoint ing a master armed w i t h  special powers. Judge 
Just ice reasoned t h a t  a c o u r t  i s  obl igated t o  see t h a t  i t s  remedial o rde rs  a re  
implemented; it, therefore,  may take necessary steps t o  ensure t h e i r  enforce- 
ment. T h e  appointment o f  a master in Ruiz, wro te  t h e  judge, was necessary 
t o  ensure full implementation o f  t h e  prescr ibed remedy.31 -

Ex p a r t e  Peterson i s  t h e  leading case on masters and it prov ides  a 
framework based on pr inc ip les  o f  equ i t y  for  t h e  appointment o f  masters in 
federal cour ts .  In t h a t  1920 case, t h e  U.S. Supreme C o u r t  s tated w i t h  c l a r i t y  
i t s  view o f  t h e  source o f  a master's powers: 

Cour ts  have ( a t  least in t h e  absence o f  legislat ion t o  
t h e  con t ra ry )  inherent  power t o  p rov ide  themselves w i t h  
appropr ia te  inst ruments requ i red  f o r  t h e  performance o f  
t h e i r  duties.. .. T h i s  power includes au tho r i t y  t o  appoint  
persons unconnected w i t h  t h e  c o u r t  t o  a id  judges in t h e  
performance o f  specif ic judicial  dut ies, as they  may ar ise 
in the  progress  o f  a cause. From t h e  commencement o f  
o u r  Government, it has been exercised by t h e  federal 



courts,  when s i t t i n g  in equ i t y  by appoint ing, e i ther  w i th  
o r  w i thout  t h e  consent o f  t he  par t ies,  special masters, 
audi tors,  examiners and  commissioners. -41 

While most cou r t s  appoint ing masters in ins t i tu t iona l  reform cases have 
re l ied  exclus ively on  Rule 53, o thers  have followed t h e  lead o f  E x  pa r te  
Peterson and sought  just i f icat ion f o r  t he  appointment elsewhere. When federal 
Judge F rank  M. Johnson created a "human r i g h t s  committee" t o  oversee 
implementation o f  h i s  remedial decree in t h e  Alabama state pr ison system, he  
did no t  mention Rule 53. 51 Others  have pondered t h e  appl icabi l i ty  o f  Rule 
53 and specif ical ly rejected-it: 

Federal Rule o f  C iv i l  Procedure 53 does n o t  delineate 
t h e  parameters o f  a cou r t ' s  au thor i ty .  B y  rec i t ing  some 
o f  t h e  funct ions o f  a Special Master, Rule 53 does n o t  
preclude o thers  so long as t h e  C o u r t  does n o t  abdicate i t s  
decision-making responsibi l i t ies. -61 

T h e  resu l ts  o f  b o t h  these approaches were reversed on review, however, 
so the i r  value in induc ing t h e  legal profession t o  app ly  measures o the r  t h a n  
Rule 53 t o  def ine t h e  powers o f  ins t i tu t iona l  masters is  limited. T h e y  ref lect ,  
nonetheless, a g row ing  rest iveness among judges a t  t h e  t r i a l  level w i t h  t h e  
const ra in ts  and apparent  inappl icabi l i ty  of Rule 53 t o  t h e  remedial and  
enforcement s t r u c t u r e  they  are  seeking t o  create in ind iv idua l  ins t i tu t iona l  
cases. 

In i t s  search f o r  addit ional suppor t  f o r  t h e  appointment o f  a master, t h e  
c o u r t  in Ruiz suggested t h a t  another potent ial  source f o r  some o f  t h e  
e x t r a o r d i n a r y p o w e r s  o f  a master might  b e  found in Rule 706 o f  t h e  Federal 
Rules o f  Evidence. T h i s  r u l e  author izes a c o u r t  t o  select and appoint  e x p e r t  
witnesses t o  make and  r e p o r t  f i nd ings  o f  fact. Such a n  e x p e r t  witness may 
b e  deposed by t h e  part ies, called on t o  t e s t i f y  by t h e  cou r t  o r  any  p a r t y ,  
a n d  subjected t o  cross-examination by part ies, inc lud ing the  p a r t y  cal l ing h im 
o r  h e r  as a witness. Other  than  p rov id ing  a s t r u c t u r e  f o r  t h e  o r d e r l y  
in t roduct ion  o f  a master's testimony in a c o u r t  proceeding, it i s  unclear what  
t h e  r u l e  adds in t h e  way o f  legal underp inn ing  f o r  t h e  post-remedial, 
expanded act iv i t ies o f  a master. 

To  date, t he re  has been l i t t l e  evaluat ion o f  t h e  na tu re  and ex ten t  o f  a 
master's powers a n d  even less ref lect ion o n  t h e  sources o f  those powers by 
federal  appellate courts .  While re ject ing Judge Johnson's creat ion o f  a 
39-member committee t o  monitor implementation o f  h i s  o r d e r  in Alabama's 
pr isons,  t h e  U. S.  C o u r t  o f  Appeals fo r  t h e  F i f t h  C i r c u i t  seemed t o  approve 
t h e  a l ternat ive appointment o f  a master o r  monitor, suggest ing t h a t  t h e  
committee's funct ions Iicould more p roper l y  have been assigned t o  t h e  
magistrate o r  t o  a master, qual i f ied t o  ho ld  hearings, make f ind ings  o f  fact,  
and  r e p o r t  t o  t h e  C o u r t  f o r  i t s  approval  o r  d i ~ a p p r o v a l . ~ ~ 7 /-

T h i s  h a r d l y  amounts t o  a n  unqual i f ied endorsement o f  t h e  ins t i tu t iona l  
master; it also prov ides  few clues t o  the  f u t u r e  appellate pos ture  o n  t h e  use 
o f  masters in ins t i tu t iona l  re form l i t igat ion.  T h e  appointment o f  masters has 
been a per iphera l  issue in several appellate decisions t o  date, but l i t t l e  has 
been said about  t h e  concept in these ru l ings ,  which have mentioned t h e  
device on ly  t o  condemn specif ic appointments as premature o r  inappropriate.81-



In ea r l y  1982, it appeared as though t h e  Ruiz case invo lv ing  the  Texas 
Department o f  Correct ions would p rov ide  d e f i n i t i v e  answers about  t h e  ex ten t  
a n d  l imits o f  a master's powers. T h e  defendants f i led  a motion seeking t h e  
dismissal o f  t he  master and  h i s  monitors f o r  abuse o f  t h e i r  powers, c i t i n g  a 
series o f  alleged e r r o r s  and  misjudgments j us t i f y ing  terminat ion. H i r i n g  t h e  
law f i rm o f  F u l b r i g h t  & Jaworski  t o  handle t h e i r  posit ion on t h e  mastership, 
t h e  defendants condemned t h e  master/monitor 's f i r s t  substant ive r e p o r t  o n  the  
h i g h l y  charged issue o f  t h e  department 's alleged cont inued use o f  inmates as 
building tenders  o r  t rus t ies ,  a pract ice supposedly ended by t h e  remedial 
o rder .  A s  t h e  resu l t  o f  a wide-ranging settlement o f  several issues in March 
1982, t h e  defendants'  motion for  dismissal o f  t h e  master was dropped, the reby  
avoid ing a decision on t h e  appropriateness o f  t h e  master's al legedly improper 
actions. 

T h e  defendants, however, h a d  ear l ier  appealed the  or ig ina l  remedial o rde r  
in Ruiz, i nc lud ing  the  o r d e r  of reference. In i t s  review o f  t h e  defendants'-
challenge, t h e  U.S. C o u r t  of Appeals fo r  t h e  F i f t h  C i r c u i t  p rov ided  t h e  fu l les t  
considerat ion to  date by an appellate c o u r t  o f  t h e  use o f  an inst i tu t ional  
master. T h e  F i f t h  C i r c u i t  approved t h e  lower cour t ' s  appointment o f  a special 
master and  monitors t o  oversee implementation o f  t h e  prescr ibed remedy and 
rejected t h e  appel lants'  a t tacks on t h e  necessity f o r  and va l i d i t y  o f  t h e  use o f  
t h e  device. T h e  F i f t h  C i r c u i t  also endorsed specif ically t h e  d i s t r i c t  cour t ' s  
invocat ion o f  t h e  au tho r i t y  o f  b o t h  Rule 53 and i t s  inherent  equitable au tho r i t y  
as the  dual  bases f o r  i t s  appointment.91 -

In a t  least two cases, ne i ther  o f  which ended happ i ly  o r  successful ly,  t he  
par t ies  themselves determined t h e  powers t h a t  would b e  confer red on t h e  
master o r  tlcompliance coordinator  .I' In bo th  instances, t h e  defendants, t h e  
state-wide departments o f  correct ions in Arkansas and New Mexico, agreed t o  
h i r e  and suppor t  t h e  coordinator,  on l y  la ter  t o  become d i sg run t led  w i t h  the i r  
agents' negat ive repor t s  and  what  was perceived as an unwi l l ingness t o  share 
c r i t i ca l  information. T h e  resu l t  in each case was t h e  depar tu re  o f  t he  
coordinator and t h e  generat ion o f  considerable ill wi l l .  These experiences 
argue persu-  s ive ly  f o r  t h e  necessity o f  t h e  master's independence, ensured by 
protected status w i th in  t h e  judicial  fold. 

Not su rp r i s ing l y ,  as more masters have been appointed and  gone t o  work  
in inst i tu t ional  cases, the re  has been mounting c r i t i c ism o f  t h e  concept. Much 
o f  the  c r i t i c ism has focused on t h e  ro le o f  masters in mental heal th cases, 
which t e n d  t o  inc lude a l l  o f  t h e  complex elements found in correct ional  cases 
a n d  an addit ional controvers ia l  idealogical issue. Most o f ten  in mental heal th 
cases, a c o u r t  appoints a master t o  specif ical ly superv ise t h e  de-inst i tut ion-
al izat ion o f  a fac i l i t y  o r  system t h a t  has been found  t o  b e  const i tu t ional ly  
offensive. In some cases, t h e  master may be  a s t rong  advocate o f  de-inst i tu- 
t ional izat ion who acts aggressively t o  move people o u t  o f  t h e  condemned fac i l i t y  
and  in to  t h e  community. T h e  mental heal th master's pr ime task,  therefore, i s  
elimination o r  sharp  reduct ion  in t h e  size and number o f  ins t i tu t ions  operated 
by the defendants. Given t h i s  background,  it i s  h a r d  f o r  masters in such 
cases t o  maintain an appearance o f  object iv i ty ;  in fact, these masters o f ten  are  
open advocates o f  de-institutionalization. T h i s  has led t o  increasing 
unhappiness w i t h  such masters, pa r t i cu la r l y  as a professional and pub l ic  
backlash against  t h e  concept o f  de-inst i tut ional izat ion has developed. 



Defendants1 s t rugg les  against  masters in mental heal th cases have assumed 
a n  ind i rec t  and subt le form. In New Y o r k  State, a f te r  a series of 
unsuccessfu l ly  d isputes w i t h  t h e  f i nd ings  and  recommendations o f  a committee 
o f  monitors appointed t o  oversee improvements in condit ions a t  t h e  Willowbrook 
Developmental Center  on Staten Island, t h e  state legis lature simply rejected 
Governor H u g h  Carey 's  annual budge ta ry  request  fo r  an  appropr ia t ion  t o  
suppor t  t h e  unpopu lar  committee. T h e  federal d i s t r i c t  c o u r t  t h a t  appointed 
t h e  rev iew committee in the  f i r s t  place prompt ly  found  t h e  governor,  a named 
defendant  in t h e  sui t ,  in contempt. O n  t h e  appeal o f  t h e  governor ,  however, 
t h e  U. S. C o u r t  o f  Appeals fo r  t h e  Second C i r c u i t  reversed and r u l e d  t h a t  t h e  
governo r  could n o t  b e  he ld  in contempt because h e  had  done a l l  h e  could do 
legal ly t o  obta in funding fo r  t h e  committee. "...( T ) h e  c o u r t  cannot compel t h e  
Governor t o  act  unlawful ly .  "1 01 

The  State o f  Pennsylvania, i nsp i red  by t h e  New Y o r k  example, simi lar ly 
took aim a t  t h e  funding o f  t h e  mastership in what  i s  p robab ly  t h e  leading case 
in mental heal th de-institutionalization. T h e  legis lature reduced t h e  requested 
b u d g e t  o f  t h e  master by ha l f  in 1981. A f u r t h e r ,  and perhaps fatal ,  blow t o  
t h i s  Pennsylvania mastership occur red when the  Supreme C o u r t  decided almost 
simultaneously t h a t  t h e  federal statute, violat ions o f  which t h e  mastership was 
created t o  cure,  merely exhor ted states t o  de-institutionalizae, r a t h e r  than  
r e q u i r i n g  them t o  do  so, in o rde r  t o  par t ic ipa te  in federal funding. -1 1 I 

B u t  it i s  n o t  j u s t  mental heal th masters who have s t i r r e d  up cont roversy .  
With in t h e  broader  contex t  o f  g row ing  d iscontent  w i t h  so-called judicial  
activism, pressure  increasingly has been b r o u g h t  t o  bear on  " in t rus ive"  cou r t s  
a n d  t h e i r  re forming staffs.  T h e  gamut o f  d issent  r u n s  f rom t h e  raucous and  
queru lous  121 t o  though t fu l  expressions o f  concern about  t h e  impact on  t h e  
jud ic ia ry  o f  expansive use o f  masters in ins t i tu t iona l  l i t igat ion. -131 In one o f  
t h e  la t te r ,  t h e  authors  conclude: 

T h e  issues t h a t  these cases present  a re  essentially 
managerial in na tu re  and lend themselves ne i ther  t o  
presentation n o r  t o  methods o f  solut ion famil iar t o  t h e  
courts .  T h e  t radi t ional  process o f  judicial  decision -
presentat ion by personal ly affected par t ies  o f  concrete 
controvers ies t o  a d is interested outs ider  who i s  bound by 
t h e  r u l e  o f  law - i s  supposed t o  produce decisions 
character ized by a ra t iona l i ty  o f  a special and l imited sor t .  
T h i s  process cannot convenient ly  con f ron t  t h e  inner  
dynamics o f  an  organizat ion t h a t  has a t t i tudes and ways o f  
do ing business t h a t  must  b e  al tered, y e t  it i s  t h e  usual 
process t h a t  under l ies t h e  famil iar concept o f  judicial  
legit imacy. If one contrasts t h a t  model w i t h  the  behavior o f  
cou r t s  in ins t i tu t iona l  re fo rm l i t iga t ion  general ly  and w i t h  
t h e  behavior  o f  ins t i tu t iona l  reform masters, t h e  paradox 
becomes clear: a c o u r t  t h a t  wishes to  shape an efficacious 
remedv has t o  deviate f rom t h e  t rad i t iona l  adiudicat ive mode 
t o  do 'so ,  and  t h a t  deviat ion p u t s  a t  r i s k  t h e  ins t i tu t iona l  
legit imacy o f  t h e  cour t .  -141 ( E  mphasis in t h e  or ig inal )  

T h i s  tension between t h e  const i tut ional doc t r ine  o f  t h e  separat ion o f  
powers and  meaningful  enforcement o f  t h e  E igh th  Amendment's ban  against t he  



imposit ion o f  c rue l  and  unusual  punishment i s  n o t  new, but i t s  focus o n  
masters, t h e i r  powers and  prerogat ives,  is. A g row ing  number o f  legal 
commentators ho ld  t h a t  t h e  separation of powers i s  as deeply rooted in t h e  
Const i tu t ion as ind iv idua l  r i gh ts ,  which cannot be  v indicated by v io la t ing  t h e  
former. 151 -

What t h i s  means f o r  t h e  prac t ic ing  master i s  t h a t  h e  o r  she i s  operat ing 
in an  increasingly host i le envi ronment and accordingly must exercise caution. 
It may mean t h a t  masters should care fu l l y  eschew non-tradit ional funct ions 
unless absolutely necessary. It may mean, f ina l ly ,  t h a t  masters should c l i ng  
more closely and del iberate ly  to  t h e  shelter o f  Rule 53 and consider t h e  
implications o f  some o f  t h e  carefu l  d is t inct ions u r g e d  by academicians; f o r  
example: 

I f  a monitor i s  a c o u r t  o f f i cer  designated a "master," t h e  
c o u r t  may t r e a t  i t s  repor ts  w i t h  the  deference due  master's 
reports ,  accepting t h e  f i nd ings  o f  fac t  "unless c lear ly  
erroneous. I' B u t  a monitor 's act iv i t ies a re  so un l i ke  those 
o f  a Rule 53 master t h a t  t he  c o u r t  should n o t  do so. 
Moni tor ing rare ly ,  if ever, proceeds by the  quasi- judicial  
hear ings envisaged by Rule 53. Lacking procedural  
safeguards, t h e  resu l ts  o f  moni tor ing should no t  enjoy 
presumpt ion o f  legal va l id i ty .  -161 

More t h a n  any th ing  else, t h i s  chapter  indicates t h a t  t h e  powers o f  a 
master as y e t  a re  poor ly  def ined. T h i s  lack o f  de f in i t ion  requ i res  prac t ic ing  
masters t o  conduct  t h e i r  off ices w i t h  exceptional care and  sensi t iv i ty .  Most 
often, t h e y  can follow safely t h e  lead o f  t h e  judge in t h e i r  case and shape 
t h e i r  mastering act iv i t ies t o  accord w i t h  t h e  judge's views and desires. B u t  
sometimes t h e  ind iv idua l  master must  be  even more aware o f  and sensit ive t o  
subt le th rea ts  t o  h i s  o r  h e r  i n teg r i t y ,  if t h e  concept o f  t h e  inst i tu t ional  master 
i s  t o  endure  and evolve f u r t h e r .  
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CHAPTER 4 

ETHICAL ISSUES 

In add i t ion  t o  d i f f i cu l t ies  o f  legal de f in i t ion  and just i f icat ion, t h e  use o f  
masters in ins t i tu t iona l  l i t iga t ion  has created some ethical dilemmas. The  
maintenance o f  judicial  impart ia l i ty  and i n t e g r i t y  whi le per forming the  
post-remedial funct ions descr ibed above const i tu tes the  cent ra l  ethical 
challenge t o  t h e  employment by a c o u r t  o f  an  ins t i tu t iona l  master. 

As we have seen, t h e  master i s  supposed t o  serve as the  object ive "eyes 
and  ears" o f  t h e  cour t .  T h a t  descr ipt ion sure ly  implies t h a t  t h e  master 
repo r t s  t o  t h e  c o u r t  what he  o r  she has seen and heard. Must  such repor ts  
occur  on ly  in formal w r i t t e n  submissions t o  the  c o u r t  o r  in testimony as an 
e x p e r t  witness in hear ings before t h e  cou r t?  Can a master s i t  down w i t h  a 
judge and discuss the  status o f  defendants'  compliance, problems re la t ing  t o  
t h e  defendants1 e f fo r t s  t o  comply, and l i ke l y  timetables f o r  f u t u r e  compliance 
wi thout  t read ing impermissibly on  t h e  s t r i c t  need f o r  judicial  aloofness f rom 
t h e  meri ts o f  a pending case? 

Responding t o  such quest ions can b e  complicated f u r t h e r  by a pre-
ex i s t i ng  personal re lat ionship between judge and master. In many desegrega- 
t i o n  cases, judges del iberately select local a t to rneys  whom they  know well t o  
serve  as masters fo r  t he  negotiat ion and formulat ion o f  desegregation plans 
a n d  remedies.11 In one mental heal th case, a f te r  t h e  defendants complained 
b i t t e r l y  about- the or ig ina l  master's de-inst i tut ional izat ion biases, t h e  judge 
replaced t h e  master w i t h  a f r iend.  

Correct ional masterships t o  date have avoided some o f  these p i t fa l ls .  
Correct ional masters most o f ten  are  unknown t o  t h e  judge p r i o r  t o  the i r  
appointment, so there  i s  ra re l y  a pre-exist ing personal re lat ionship between 
judge and master. Because correct ional masters f requent ly  a re  b r o u g h t  in 
f rom elsewhere, t hey  seldom have local pol i t ical  o r  legal connections and 
general ly  they  have been re la t ive ly  f ree o f  ident i f iab le ideological color ing. 
Yet,  if a judge debr ie fs  h i s  o r  h e r  "eyes and ears" regu la r l y  over  a per iod  o f  
time, it i s  impossible t o  avoid creat ing a special re lat ionship t h a t  inevi tably 
undermines t h e  judge's isolation f rom t h e  facts o f  t he  case. Par t  o f  t he  
answer t o  t h e  dilemma simply may be  t h a t  t h e  mer i ts  in such cases have 
already been decided, and any information o n  the  post-remedial compliance o f  
defendants p rov ided  t o  the  judge by the  master has noth ing  t o  do  w i t h  " the  
mer i ts  o f  t h e  case." T h e  weakness o f  t h e  response i s  t h a t  t h e  judge 
subsequently may be  requ i red  t o  ru le  on contempt motions invo lv ing  precisely 
t h e  k inds  o f  issues on compliance already discussed and analyzed w i t h  t h e  
master. 

There  may be  no sat is factory solut ion t o  t h i s  d i f f i cu l t y .  Judge and 
master a l ike must  b e  constant ly  sensit ive t o  t h e  problem. Ultimately, as 
indicated ear l ier ,  t he  responsib i l i ty  f o r  se t t ing  l imits t o  t h e  relat ionship 
between judge and master i s  t h e  judge's alone. A n d  judges have no t  
hesitated t o  def ine such l imits, w i t h  one p roh ib i t i ng  absolutely any  informal 
discussion o f  t h e  case w i t h  the  master whi le another  welcomes almost da i ly  
informal conferences on the  status o f  compliance. 



L inked  t o  t h e  d i f f i c u l t y  o f  e x  par te,  informal discussion o f  t h e  case w i t h  
t h e  judge i s  the  problem o f  a master's e x  pa r te  communication w i th  t h e  part ies. 
T h e  code o f  judicial  conduct  p roh ib i t s  judicial  and  quasi- judicial  of f ic ia ls  f rom 
engaging in e x  pa r te  communications "except  as author ized by law."21 Bu t ,  as 
we have seen, conf ident ial  in te rv iews w i t h  administrators, s taf f ,  and inmates 
a r e  t h e  pr inc ipa l  sources o f  an  ins t i tu t iona l  master's information on compliance. 
In addit ion, i n te rp re t i ng  the  remedial decree and he lp ing  the  defendants p lan  
a n d  obta in resources fo r  t h e  implementation o f  mandated remedies, ident i f ied  
ear l ie r  as beina amona t h e  most usefu l  cont r ibu t ions  o f  t h e  correct ional master, 
necessari ly r e i u i r e  e';x pa r te  communication w i t h  t h e  par t ies.  Everyone who 
has served t o  date as an ins t i tu t iona l  master aqrees t h a t  such communication 
w i t h  s ta f f  members, named defendants, ~ l a i n t i f f s ,  and counsel i s  essential. 
C o u r t s  have acknowledged t h e  d i f f i cu l ty  by specif ical ly author iz ing masters in 
o r d e r s  o f  reference t o  conduct  e x  par te,  conf ident ial  interviews. This,  in 
turn, arguab ly  may sat is fy  t h e  except ion c i ted  in t h e  judicial  canon, which 
suggests t h a t  e x  pa r te  communications may b e  permi t ted  when "authorized by 
law.I13/ 

Another  area o f  ethical d i f f i c u l t y  f o r  t h e  master i s  posed by t h e  media in 
spectacular omnibus correct ional suits.  Because masters are  " temporary 
judges," they ,  too, a re  proh ib i ted  by the  judicial  code o f  eth ics f rom making 
pub l i c  comment o n  pending cases. 41 Character is t ica l ly ,  however, t h e  media 
a n d  t h e  general pub l ic  o f ten  are- ignorant  o f  t h e  ro le and  funct ions o f  a 
post-remedial master in a correct ional  sui t .  Pract ic ing masters t h u s  have 
tended t o  b e  in i t ia l l y  cooperat ive in dealing w i t h  t h e  media, seeking t h e r e b y  t o  
communicate t o  t h e  pub l ic  t h r o u g h  t h e  media some unders tand ing o f  t h e  powers 
a n d  ro le o f  t h e  master operat ing in t h e i r  correct ional ins t i tu t ion(s)  o r  system. 
T h e  d i f f i c u l t y  w i t h  t h i s  i s  t h a t  once t h e  master has establ ished a p a t t e r n  o f  
openness w i t h  t h e  media, it i s  d i f f i c u l t  t o  a l te r  o r  end  t h e  re lat ionship la ter .  
T h e  master can q u i c k l y  become used to, and  perhaps seduced by, easy access 
t o  t h e  media, and  t h e  media, f o r  i t s  own purposes, want  t h e  openness t o  
cont inue. More wi l l  be said in Chapter  6 about  t h e  media re lat ions o f  a 
master, but f rom a n  ethical po in t  o f  view, excessive media exposure well may 
lead t o  allegat'ons o f  abuse o f  a master's judicial  role. While it i s  t r u e  t h a t  
t h e  judicial  code permi ts  pub l ic  comments expla in ing a cour t ' s  procedure, a 
master would b e  wise t o  construe t h a t  exception na r row ly  and t o  use it 
spar ing ly .  

Few o ther  provis ions o f  t h e  judicial  code o f  eth ics a re  l i ke ly  t o  t roub le  
most correct ional masters. T h e  code's res t r ic t ions  o n  a master's pol i t ical  
ac t iv i t ies  and donations and  l imits o n  a master 's pract ice o f  t h e  law in cases 
invo lv ing  potent ia l  conf l ic ts  o f  in te res t  a re  applicable pr imar i l y  t o  local 
appointees, whi le most correct ional masters a r e  outsiders. On ly  those masters 
who reside in o r  relocate t o  t h e  s i te o f  t h e  case need t o  b e  concerned about  
these canons, a l though a l l  ough t  t o  be  famil iar w i t h  them. 

For  t h e  forseeable fu ture ,  ins t i tu t iona l  masters w i l l  be  requ i red  a t  times 
t o  func t ion  e f fec t ive ly  in areas where ethical p r inc ip les  are, a t  best,  
ambiguous. There  i s  n o t  l i ke l y  t o  b e  q q u i c k  resolut ion o f  such problems as a 
master's discussion o f  compliance w i t h  t h e  judge and  e x  pa r te  in terv iews w i t h  
par t ies.  Masters w i l l  have t o  operate on t h e i r  own, keeping in mind applicable 
eth ical  canons and  t h e i r  l imits. 
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-11 See, f o r  example, Dav id  L. K i r p  and  Gary  Babcock, op. cit., a t  390 ff, 
where t h e  authors  a rgue  t h a t  t h e  close re lat ionship between masters and 
judges in desegregation cases, where much o f  t h e  masters' w o r k  is  
pol i t ical  in nature ,  const i tu tes a serious breakdown in the  meaningful  
separation o f  powers. 

-21 Canon 3A(4) o f  t h e  American B a r  Association's Code o f  Judicial  Conduct.  

-31 V i r tua l l y  t h e  on ly  discussion in t h e  legal l i t e ra tu re  o f  t h i s  and o ther  
ethical issues qenerated by t h e  use o f  ins t i tu t iona l  masters i s  t o  be  found -
in V incent  M. Nathan's l j n i v e r s i t y  o f  Toledo Law Review ar t ic le,  c i ted  
earl ier.  T h e  Texas D e ~ a r t m e n t  o f  Correct ions in i t s  motion f o r  dismissal 
o f  t h e  Ruiz master, re l ied  almost exclus ively o n  t h e  discussion o f  ethical 
issues ar t i cu la ted f o r  t h e  f i r s t  t ime in t h i s  seminal art ic le. T h e  i r o n y  o f  
t h i s  i s  t h a t  t h e  master in Ruiz i s  Vincent  M. Nathan. 

-41 Canon 3A(6) o f  t h e  A B A  Code o f  Judicial  Conduct.  T h e  Code def ines as 
a "Judge Pro Tempore" anyone who i s  an  o f f i cer  o f  a judicial  system 
per forming judicial  funct ions, inc lud ing specif ical ly a special master. 



CHAPTER 5 

ADMINISTRATION OF THE MASTER'S OFFICE 

T o  date, no  two masters' of f ices have been set up in precisely t h e  same 
manner. There  have been s ign i f i cant  var iat ions in t h e  status o f  t h e  master, 
t he  master's s taf f ,  t h e  location o f  t h e  off ice, and t h e  method o f  pay ing t h e  
master, o ther  s taf f ,  and expenses. 

Correct ional masters have served b o t h  o n  a ful l - t ime and a part- t ime 
basis. Some have come f rom t h e  local area; most have been f rom o u t  o f  town. 
Where a master i s  no t  local, he  o r  she may move t o  t h e  area f o r  t h e  du ra t i on  
o f  t h e  case, o r  cont inue t o  l i ve  elsewhere, v i s i t i ng  t h e  si te on  a per iodic 
basis. 

There  i s  no  consensus among prac t ic ing  masters about  which o f  these 
arrangements i s  best.  There  a re  persuasive arguments b o t h  f o r  and  against  
appoint ing local masters, j u s t  as the re  a re  good reasons f o r  and against  
r e q u i r i n g  t h e  master to  relocate in t h e  ju r isd ic t ion  where monitored 
ins t i tu t ions  a re  situated. If t h e  s u i t  involves an a r r a y  o f  condit ions in a 
state-wide system, t h e  master ( o r  subordinate monitors) w i l l  p robab ly  have t o  
establ ish a permanent presence w i th in  the  jur isd ic t ion.  T h e  decisive factor  in 
determining t h e  location o f  t h e  master general ly  w i l l  b e  t h e  complexity o f  t h e  
case in terms o f  t h e  number o f  faci l i t ies invo lved and  issues covered by t h e  
remedial order .  

Masters employ d i f f e r e n t  types o f  s ta f f  depending on the i r  own needs 
and  expert ise, t h e  ex is t ing  suppor t  systems available t o  them, and t h e  ex ten t  
o f  t h e i r  moni tor ing responsibi l i t ies. One master h i r e d  on ly  part- t ime law 
s tudents  and a part- t ime secretary; another used a full-t ime secretary and a 
full-t ime law c le rk .  T h e  modest size o f  t h e  s ta f fs  o f  masters ref lects t h e  fac t  -
t h a t  most masterships t o  date have invo lved on ly  s ingle ins t i tu t ions  o r  a small 
s tate system. 

T h e  exception t o  t h i s  pa t te rn  i s  t h e  Ruiz mastership established t o  
monitor t h e  compliance o f  t h e  Texas Department o f  Correct ions, t h e  largest  
correct ional  system in t h e  coun t ry ,  w i t h  a broad remedial decree appl icable t o  
a l l  o f  i t s  facil i t ies. Organizat ion o f  t h e  Ruiz mastership invo lved t h e  creat ion 
o f  what  amounts t o  a small law f i r m  inc lud ing t h e  master, a s t a f f  o f  f o u r  full-
a n d  part- t ime at torneys1 monitors, several invest igators,  a n d  a n  administ rat ive 
staf f .  T h e  sheer size o f  t h e  under tak ing  has t ransformed t h e  master in Ruiz 
f rom .a monitor o f  compliance in to  a n  organizat ional manager, responsible f o r  
t h e  recru i tment ,  hiring, and t ra in ing  o f  staff ;  budge ta ry  and administ rat ive 
p lann ing act iv i t ies; and  t h e  supervision, coordinat ion, and evaluat ion o f  
personnel. 

While Ruiz dwar fs  t h e  scale o f  i t s  correct ional predecessors, it i s  n o t  
typ ical .  Masters general ly  serve on a part- t ime basis, whi le re ta in ing  the i r  
p r i nc ipa l  occupations as at torneys,  professors, administrators, etc. Most a re  
able t o  some ex ten t  t o  tap  t h e i r  ex is t ing  research and  secretar ial  s ta f f  and 
t h u s  avoid t h e  necessity o f  hiring addit ional personnel and assembling suppor t  
systems. 



V i r t u a l l y  e v e r y  mastership has supplemented i t s  l imi ted personnel f rom 
time t o  time w i t h  consultants, a l though t h e  areas o f  expert ise o f  t h e  
consultants has d i f f e red  widely. For  example, one master who was a 
correct ional administ rator  employed a n  a t to rney o n  a regu lar  b a s i s , l l  whi le  
another master who was an a t to rney employed a former correct ional  
administrator.  In addit ion, most masters have employed consultants on an a d  
hoc basis t o  advise them o n  subjects rang ing  f rom classif ication t o  s a n i t a t i o n 7  -

Arrangements f o r  a master 's work-space also a re  subject  to  considerable 
var iat ion.  Many masters, again, have simply operated o u t  o f  t h e i r  ex is t ing  
off ices, making use o f  t h e i r  own filing, recordkeeping, and  accounting 
systems. If a master's p resent  of f ice i s  inadequate, inconvenient,  o r  located 
elsewhere, p robab ly  t h e  best  place t o  locate h i s  o r  h e r  of f ice i s  in t h e  
courthouse, as long as su f f i c ien t  space i s  available. T h i s  arrangement o f fe rs  
the  a t t rac t ion  o f  p rox im i t y  t o  t h e  judge. Another  a l te rnat ive  i s  f o r  masters 
t o  r e n t  space in a neu t ra l  t e r r i t o r y .  T h e  new master should b e  cautioned 
against se t t ing  up a n  of f ice in space contro l led by t h e  department o f  
correct ions, a l though t h a t  might  be  t h e  least expensive and most convenient  
possib i l i ty .  Housing t h e  master in t h e  defendants' of f ice space a f fec ts  t h e  
appearance o f  neu t ra l i t y  and may l imi t  t h e  master's ab i l i t y  t o  ho ld  conf ident ial  
in terv iews.  

T h e  need f o r  s ta f f  o f f ice space and  a logist ical  suppor t  system, even 
when these a re  modest, requ i res  a master t o  assume p lann ing and budget ing  
responsibi l i t ies. Occasionally, a c o u r t  may d i r e c t  t h e  master t o  submit  a 
budge t  be fore  appointment. In one o f  t h e  cases mentioned ear l ier  i nvo lv ing  
t h e  appointment o f  a compliance coordinator  who was t o  be  superv ised and 
pa id  by t h e  Arkansas Department o f  Correct ion, a budge t  was inc luded in t h e  
o rde r  appoint ing t h e  coordinator.  A copy o f  t h i s  budget ,  wh ich  g ives  a 
usefu l  example o f  t h e  var ious  categories o f  expendi tures a master must 
anticipate, i s  p rov ided  in Append ix  D. 

Judges and defendants b o t h  may want  a prospect ive o r  newly  appointed 
master t o  s ~ b m i t  a ten ta t ive  budget ,  t h e  former t o  obta in an approximate 
f i g u r e  f o r  t h e  cost  o f  u t i l i z i ng  a master and  t h e  la t te r  perhaps t o  he lp  decide 
whether t o  appeal t h e  master's appointment. Because t h e  eventual shape o f  a 
newly established mastership f requen t l y  i s  d i f f i c u l t  t o  discern, it i s  preferable 
fo r  t h e  master, when faced in advance w i t h  a demand f o r  a budget ,  t o  esti- 
mate expenses generously and by category r a t h e r  than  t o  become locked in to  
a rigid and  l imi t ing f inancial  char ter .  

In d raw ing  up a budget ,  t h e  master should consider t h e  fol lowing cate-
gories o f  expenses: 

e Compensation f o r  t h e  master ( ful l - t ime o r  part- t ime salary o r  h o u r l y  
rate)  ; 

e Compensation f o r  t h e  master's professional and  c ler ica l  s taf f ;  

e Consul t ing fees; 

e Rental o f  o f f i ce  space; 



Office equipment (including desks,  chairs,  conference table, book-
case, typewriter, file cabinet, in-out box, dictating equipment and 
transcriber,  and general office equipment such a s  scissors, 
staplers,  etc. ) ; 

Office supplies (including stationery, carbon paper, copying paper, 
pens, pencils, paper clips, rubber bands,  file folders, tape,  index 
cards ,  etc. ) ; 

Postage; 

Travel expenses (long distance and local) ; 

Per diem for the master if he or  she does not live on-site; 

Per diem for staff and consultants; 

Duplication of reports; and 

Publications. 

The major expense item in any calculation of the cost of the mastership 
is the master's own remuneration. This leads to the  central question of how 
much may -- or  should -- a master charge for his or  her services. A s  with 
every other aspect of existing masterships, there  has been considerable 
variety in the  scale of compensation among masters. Most often, correctional 
masters have been paid an hourly fee, which has ranged from $40.00 to 
$95.00 an hour. Some masters (or  coordinators) have received an annual 
salary, ranging from $25,000 to  $40,000. Judicial guidance on the matter is 
scarce. In 1979, the U.S. Court of Appeals for the Sixth Circuit reviewed in 
some detail the  compensation awarded by a federal district court  to a 
Cleveland master in a school desegregation case. After a somewhat arbi t rary 
discovery of an equitable principle applicable to the  issue of a master's 
fee -- "[T]hC highest range of fees in private litigation is not a proper basis 
for compensation of [ the]  master" -- the Court employed the following legal 
reasoning : 

Though the compensation of the  master in Hart 21 
was not se t  in advance, the district court n o t x t h z t  
counsel in the case had suggested that  "a reasonable 
fee would be based upon about half that  obtainable 
by private attorneys in commercial matters. "3-/ 

The Sixth Circuit then adopted and applied this "standard" of half of 
prevailing private fees a s  the appropriate measure of a master's remuneration 
and accordingly reduced the Reed master's hourly compensation from $1 10.00 
to  $65.00. Thus ,  the suggestion of counsel in Hart was transformed into 
legal doctrine. In all likelihood, future  courts will regularly cite this 
"standard" articulated in Reed when they a re  called on to review questions of 
the appropriate compensation of masters. 

Whatever the amount of a master's recompense, experience has shown 
that  a regular method for payment of a master's expenditures must be estab- 
lished in advance. There have been significant problems when the defendants 
undertake to pay the master directly. In the first  place, the processing of 



vouchers t h r o u g h  a state bureaucracy  can cause substant ial  delays. In one 
case, t h e  master waited several months f o r  h i s  f i r s t  check, pay ing h i s  staff  
and consul tants o u t  o f  h i s  own pocket  in t h e  inter im.  Fur thermore,  t h e  
submission of expense vouchers  d i r e c t l y  t o  t h e  defendants places them in a 
posit ion t o  pass judgment o n  the  appropriateness a n d  size o f  var ious  ex-
penses, a pract ice t h a t  tends t o  erode t h e  master's independence. 

T h e  most pract ica l  way of a r rang ing  for  payment o f  t h e  master i s  t o  
have t h e  c o u r t  o r d e r  t h e  defendants t o  make deposits i n to  t h e  court .  T h e  
master t h e n  submits per iod ic  a f f idav i ts  t o  t h e  c o u r t  in o rde r  t o  draw against  
t h e  funds. T h e  c o u r t  approves the  master's statement o f  expenses a n d  
d i rec ts  t h e  c l e r k  t o  pay  t h e  master. Not  on l y  i s  t h i s  method faster  than  
d i r e c t  payment by t h e  defendant,  it also makes clear t h a t  t h e  master i s  an  
employee of t h e  cour t ,  n o t  o f  t h e  defendant,  and t h a t  on l y  t h e  c o u r t  has t h e  
au tho r i t y  t o  approve o r  d isapprove a master's expendi tures.  Appel late cou r t s  
have specif icial ly approved t h i s  method o f  payment,4/ and several d i s t r i c t  
cou r t s  have adopted it in t h e i r  o rde rs  of reference-appoint ing correct ional 
masters. 

In Ruiz v. Estelle, t h e  c o u r t  taxed t h e  fees and expenses o f  t h e  master 
as costs t o  t h e  defendants, who were ordered t o  deposit  $150,000 w i t h  t h e  
c l e r k  against  wh ich  t h e  master cou ld  d raw a f t e r  submitt ing per iodic vouchers. 
Append ix  E contains a copy o f  an itemized expense voucher submitted by t h e  
master in Ruiz, a case in which  t h e  master received an h o u r l y  fee. -

Whatever t h e  size and scope o f  t h e  mastership, t h e  master i s  h i r e d  and 
pa id  t o  organize t h e  moni tor ing e f f o r t  in an o r d e r l y  and ef fect ive manner. T o  
t h i s  extent ,  e v e r y  master i s  an  administ rator  whose fundamental 
responsibi l i t ies inc lude p lanning,  budget ing,  supervision, and evaluation. It 
would b e  a sad i r o n y  indeed, if a mastership, created t o  monitor t h e  re form 
o f  ins t i tu t ions  character ized by bad  management, succumbed i t se l f  t o  
self- inf l icted maladminstration. Carefu l  organizat ion a n d  in i t ia l  p lann ing a re  
centra l  t o  t h e  eventual  success of an ins t i tu t iona l  master. 

CHAPTER 5 FOOTNOTES 

B u t  see Reed v. Cleveland Bd. o f  Ed., 607 F.2d 737, 747 (6 th  Cir.  
1979), in which  t h e  c o u r t  s tated t h a t  it did "not  approve the  pract ice o f  
appo in t ing  legal adv isors  t o  a master o r  t h e  court . "  

T h e  H a r t  case r e f e r r e d  t o  here  i s  H a r t  v .  Community School Bd., 383 F. 
S u p p 6 9 9  (E.D.N.Y. l974) ,  aff ld,  512 F.2d 37 (2d C i r .  l97S), which 
invo lved t h e  development o f  a school desegregation p lan  in Coney Island, 
New York .  T h e  master in t h e  case was Professor C u r t i s  J. Be rge r  o f  
Columbia Law School, au thor  o f  "Away f rom t h e  C o u r t  House and I n t o  
t h e  Field: T h e  Odyssey o f  a Special Master," 78 Columbia Law Review 
707 (1978). 

Reed v. Cleveland Bd. o f  Ed., a t  745, 

See, f o r  example Gary  W. v. State o f  Louisiana, 601 F.2d 240, 245-6 
( 5 t h  C i r .  1979). 



CHAPTER 6 

RELATIONSHIPS OF A MASTER 

Probably the most delicate and demanding task of a master is to forge 
and maintain positive, productive relationships with key figures in the 
process of implementing a court 's  order.  Some vital relationships a r e  
immediately self-evident; others will emerge a s  the  case progresses o r  may be 
pertinent only in special cases. An example of the  former is the judge in the 
case, while a governor or  key legislator may fall into the second category. 
The neophyte master would do well to think about and prepare for a s  many of 
these potential relationships a s  possible. 

The Judge 

The master's most important relationship is that  with his or  her  judge. 
It is critical that  there  be mutual respect and understanding between them; 
otherwise, the  master can hope to achieve little. The nature of this key 
relationship will depend on a variety of factors, including the master's 
professional background, the judge's conception of the  purpose and scope of 
a master, and the personal chemistry between the two individuals. 

While generalizations about judges a r e  of limited value, it may be 
worthwhile to note one or two of the basic conditions of the  judicial calling. 
Judges,  especially federal judges, a re  powerful people in their communities. 
They a re  used to deference from the local bar ,  politicians, and society a t  
large. The impact of this power on individual judges varies considerably. 

At the  same time, many judges rely heavily on their own small staffs. it 
is therefore in the  best interests of a master to become par t  of that  small and 
loyal support  team. This may be difficult because the master is involved in 
only one of the many cases pending before the judge. Even in a jurisdiction 
with a rich history of prison-related suits ,  the  master will be dealing with 
only a minor proportion of the judge's overall workload and,  consequently, 
must l imi t  and consider carefully the demands he or  she  makes on the judge's 
time. 

An important element in establishing a relationship with the judge will be 
the  master's professional background and experience. If, for example, the 
master is an attorney, there will  immediately be a shared professional 
understanding of terminology and procedure, and the lawyer will have a clear 
understanding of the  ways and personnel of a court. However, what the 
judge expects of the  master is correctional, not legal, expertise. This means 
that  the  attorneylmaster must either bring to the case or  quickly acquire an 
understanding of the  correctional elements of the  local problem and a clear 
idea of how to resolve it. Former correctional administrators who are  named 
masters most probably already have this knowledge. 

Whatever the  background of the  master, it is vital that  the  judge and 
the master share a similar understanding of the purpose and scope of the 
master's functions. If this has not been clearly established prior to 
appointment, it is the f i rs t  item of business the new master should address.  
The scope of the office will depend largely on the judge's expectations, which 



should conta in b o t h  a substant ive and  procedural  framework f o r  a work ing  
relat ionship. T h i s  does n o t  mean t h a t  t h e  master should passively accept 
whatever ro le def in i t ion  t h e  judge in i t ia l l y  t h i n k s  i s  appropr iate.  O n  t h e  
con t ra ry ,  t h e  master should have a major share in def in ing the  substant ive 
elements o f  t h e  ro le  and should i ns i s t  o n  regu la r  access t o  t h e  judge. 

Once a basic re lat ionship i s  established, t h e  master can best  ensure i t s  
maintenance by becoming a cent ra l  f i g u r e  in t h e  judge's conduct  o f  t he  case. 
While t h e  judge may b e  d is t rac ted da i ly  by t h e  detai ls o f  o ther  cases and 
problems, the  master has t h e  time and  oppor tun i t y  t o  immerse himself o r  
herse l f  in t h e  par t icu lars  o f  t h e  one case. Because most judges a re  sensit ive 
t o  procedural  nicet ies o f  t iming and  form, t h e  master may i n h e r i t  a su rp r i s ing  
measure of cont ro l  over  a case by re l iably  help ing t h e  judge to  meet eve ry  
deadline and  by cont inual ly  keeping t h e  judge appr ised o f  t h e  evo lv ing  
schedule f o r  compliance. 

Not  a l l  masters serve federal judges. A s  use o f  t h e  concept widens, 
more local judges presumably wi l l  be  appoint ing special masters in correct ional 
cases. T h e  few instances t o  date i nvo lv ing  t h e  appointment o f  a master by 
state cou r t s  indicate some o f  t h e  complications t h a t  can arise, inc lud ing in one 
case t h e  superv is ion o f  a master by a panel o f  judges, among whom there  was 
l i t t l e  agreement and  considerable suspicion. Clearly,  establ ishing successful 
relat ionships w i t h  th ree  d i f f e ren t  judges w i t h  contrast ing views o f  what  t h e  
c o u r t  a n d  i t s  master ough t  t o  b e  doing requ i res  an ex t rao rd ina ry  f l a i r  f o r  
diplomacy. There  i s  n o t  much po in t  in trying t o  p rov ide  operat ing guidance 
f o r  such a si tuat ion; masters finding themselves in such a predicament a r e  o n  
the i r  own. 

One lesson f rom t h e  experience o f  masters appointed by local cour ts ,  
however, i s  w o r t h  not ing.  T h e  actors in a state proceeding a r e  much more 
d i rec t l y  af fected by t h e  pol i t ical  implications o f  what  they  do. Federal judges 
a re  re la t ive ly  immune pol i t ica l ly  f rom local ou t rage ove r  the i r  in te rvent ion  in 
correct ions; local judges may n o t  be, and t h e  resu l t  i s  t h a t  t h e  master must  
keep c u r r e n t  m t h e  pol i t ical  aspects o f  t h e  case and help t h e  judge deal w i t h  
them. 

A judge's s t a f f  i s  another  important  re lat ionship f o r  t h e  master. There  
may be  law c lerks,  secretaries, a c le rk  o f  t h e  court ,  a n d l o r  a magistrate w i t h  
whom a master must  compete f o r  t h e  judge's time. W i t h  t he  exception o f  t h e  
law c lerks,  a l l  o f  these people probab ly  have been around t h e  judge f a r  
longer than  t h e  master and may cont inue t o  serve the  judge long a f te r  t h e  
master i s  gone. They  tend  t o  b e  intensely loyal t o  and  pro tec t ive  o f  t h e  
judge and sometimes may b e  suspicious o f  t h e  master's ro le and inf luence w i t h  
t h e  judge. T h e  re lat ionship between judges and the i r  law c le rks  o f ten  i s  a n  
unusual and an especially close one. Law c lerks,  who t rad i t iona l ly  a re  recent  
law school graduates, may sometimes be  impatient w i t h  and in to le rant  o f  a 
master whose legal competence they  may view as l imited. 

A sho r t  l i s t  o f  observat ions i s  a n  appropr iate conclusion t o  t h i s  b r i e f  
considerat ion o f  a master's re lat ionship w i t h  t h e  judge: 

1 .  Do n o t  b e  su rp r i sed  if t h e  judge, despite pol i t ica l  t heo ry  and judicial  
doctr ines o n  t h e  separation o f  powers, t u r n s  o u t  t o  b e  highly polit ical. 



2 .  Do not be surprised if the  judge tu rns  out to be extremely sensi-
tive to the media. Life tenure  does not prevent a judge from protecting any 
less zealously his or  her public reputation. 

3 .  Do not be surprised if some judges seem naive about institutions 
and organizations. Few judges have had administrative experience or more 
than minor exposure to organizational life. Consequently, they may not 
appreciate o r  understand the dynamics of organizations. 

4. Do not be surprised a t  the snail-like pace of the  judicial process. 
Your case is one of dozens competing for the judge's attention and delay is 
endemic to the  court system. Patience is a prerequisite for a master. 

Counsel 

The key element in establishing a relationship with counsel in the  case is 
defining an appropriate division of labor. Once appointed the master is 
viewed a s  the principal instrument for execution of the decree, and the 
adversarial system yields, to a large extent,  to a ministerial or  civil law 
process in which the master acts a s  investigator, prosecutor, and arbiter of 
compliance. Counsel may tend to withdraw from the  situation. 

Part of the  explanation for the withdrawal is economic; after a protracted 
trial,  the  law practice of plaintiffst counsel usually needs attention. 
Attorneys generally have other cases to defend, characteristically a r e  under-
manned, and may intervene again only when required to answer by a specific 
motion or  formal inquiry. Moreover, application of the plaintiffs' attorneys 
for fees, which normally follows shortly after trial on the merits, often may 
make everyone aware of the costliness of the  judicial process. Since the 
master is also costly, an effort is made to avoid duplication, which can mean 
deferral to the  more permanent s t ruc ture  of the mastership. 

What such a development overlooks, however, is the fact that  the  judicial 
process is f~ndamentally reactive. The court may not, on its own, find the 
defendants in contempt, even if there is clear noncompliance. Moreover, 
absent a specific provision in the order  of reference creating the office, the 
master probably may not initiate a move to  hold the  defendants in contempt. 
The plaintiffs must formally pursue a ruling of contempt and present evidence 
to  support  such a ruling in a judicial hearing. The master's findings will be 
an important element in the  hearing, but it is up  to the  parties to make the 
case in court. This means that  interaction between the master and the 
counsel for the  parties is a continuing necessity. 

The ideal relationship is one in which the master can discuss accurately 
and candidly with counsel the  posture of the  compliance effort a t  any 
particular moment, even to the point of commenting on the need for,  o r  
appropriateness of, a formal submission to the court  by one or another of the  
parties. That kind of relationship can evolve only when counsel for both the 
parties have complete faith in the  integrity, objectivity, and fairness of the  
master. 

A potential pitfall for the master in dealings with counsel (and with the 
parties) is the Itforked tongue" syndrome. One cannot tell different people 
different things in the hope they will never communicate directly with each 



other. T h e  moment counsel f o r  t h e  par t ies  d iscovers dup l i c i t y  in t h e  master, 
t h e  mastership w i l l  lose i t s  effectiveness. T h a t  does n o t  mean t h a t  a master 
has t o  t e l l  eve rybody  eve ry th ing ,  o r  everybody eve ry th ing  in exact ly  t h e  
same way. T h e  under l y ing  assumption i s  t h a t  d i rec t ,  honest, open, and 
object ive behavior  on  t h e  p a r t  o f  t he  master i s  a centra l  element in induc ing 
t h e  par t ies  t o  unders tand and  comply w i t h  t h e  decree. T h e  long-range 
advantages o f  i n t e g r i t y  should no t  be jeopardized f o r  t h e  apparent  
shor t - range advantages o f  expediency. 

While i n t e g r i t y  i s  v i ta l ,  t h e  ro le of a master involves sk i l l s  t h a t  a re  
fundamental ly manipulative. T h e  goal i s  implementation o f  a decree; t h e  
actors a re  a l l  dependent la rge ly  o n  t h e  master f o r  communication. T h r o u g h  
t h e  use of emphasis, suggest ion, implication, nuances, etc., a sensit ive and 
aware master can accomplish a g rea t  deal w i thout  recourse t o  dup l i c i t y .  T h i s  
i s  especially t r u e  since, in some cases, t h e  pr inc ipa l  cu r ios i t y  o f  ind iv idua ls  
involved in t h e  compliance e f f o r t  focuses o n  ant ic ipated responses t o  the i r  
own act ions o r  omissions. 

One means o f  bo ls ter ing  t h e  basic honesty of t h e  master's e f f o r t  i s  t o  
ensure t h a t  counsel f o r  t h e  par t ies  communicate d i rec t l y  w i t h  each other. For  
example, defendants'  counsel should automatically send copies o f  requ i red  
reports ,  plans, and  compliance schedules t o  plaint i f fs '  'counsel. There  i s  a 
tendency on t h e  p a r t  o f  some defendants t o  consider t h e i r  repo r t i ng  obl igat ion 
complete w i t h  t h e y  f i l e  a specif ic r e p o r t  w i t h  t h e  master. If they  d o  n o t  also 
send a copy t o  p la in t i f f s '  counsel, t h e  master can end up absorbing t h e  cost 
o f  dupl icat ion a n d / o r  r i s k i n g  t h e  ignorance o f  one o r  more par t ies  about  items 
t h a t  a re  essential f o r  compliance. 

T h i s  same duty requ i res  t h a t  t h e  master keep everybody aware o f  h i s  o r  
h e r  act ions and reports .  It f requen t l y  can be  usefu l  t o  p rov ide  counsel and 
t h e  par t ies  w i t h  advance copies of reports ,  pa r t i cu la r l y  if a r e p o r t  i s  cr i t ica l .  
Defendants who a re  asked by a news repor te r  t o  comment on a highly cr i t i ca l  
r e p o r t  t h e y  have never  seen may feel be t rayed and  exposed. Moreover, 
t he re  may be  l i t t l e  o r  no communication between t h e  defendants'  counsel and 
t h e  defendants. T h i s  means t h a t  c e r t i f y i n g  t h e  serv ice o f  copies o f  c r i t i ca l  
documents t o  the  defendants' counsel does n o t  ensure t h a t  t h e  defendants wi l l  
receive t h e  documents, especially on  a t imely basis. 

Occasionally masters have gone beyond simple not i f icat ion and  prov ided 
counsel a n d l o r  t h e  par t ies  ( t yp i ca l l y  t h e  defendants) w i t h  a d r a f t  o f  
pa r t i cu la r l y  c r i t i ca l  repo r t s  for review. T h i s  has sometimes helped t o  improve 
t h e  qua l i t y  and  accuracy of repo r t s  and  to  ensure  a somewhat less host i le 
reception f o r  t h e  f ina l  product .  

Even t h i s  b r i e f  discussion o f  relat ions w i t h  counsel should make it 
apparent  t o  t h e  f ledg l ing  master t h a t  he  o r  she must exercise g rea t  
circumspect ion and  care in establ ishing relat ions w i t h  k e y  f i gu res  in t h e  case. 
T h e  following are  some addit ional observat ions t h a t  may inf luence a master's 
relat ions w i t h  counsel : 

o In procedural  o r  s t rategic matters re la t ive  t o  t h e  compliance e f fo r t ,  
t h e  master must deal d i rec t l y  and o f ten  w i t h  counsel f o r  p la in t i f f s ,  who 
represent  t h e  on ly  uni f ied,  informed, and detached negot iat ing agency f o r  t h e  
inmate populat ion as a whole. T h i s  i s  no t  in tended t o  den igra te  inmates, 



whom t h a t  master w i l l  see and re late t o  dai ly ,  and  whose cont r ibu t ions  t o  
compliance fact- f inding a re  indispensable. B u t  f o r  t h e  purposes o f  
formulat ing procedural  approaches t o  compliance d i f f icu l t ies,  t h e  master's ch ie f  
contact  po in t  f o r  t h e  p la in t i f f s  wi l l  b e  p la in t i f f s1  counsel. 

e Conversely, t h e  master's deal ings w i t h  counsel f o r  t h e  defendants 
a re  l i ke l y  t o  be  sporadic and unimportant .  Pr in ic ipal  contact po in t  f o r  t h e  
master w i t h  t h e  defendants wi l l  b e  t h e  defendants themselves, i.e., t h e  
administ rators who run t h e  system o r  ins t i tu t ion ,  r a t h e r  than  t h e i r  at torneys.  

a, T o  some extent ,  t h e  master can cont ro l  t he  amount o f  e f f o r t  put 
i n t o  t h e  case by part ies '  counsel. If t h e  master discourages par t ic ipat ion,  
counsel may wi l l ing ly  reduce t h e i r  level o f  e f fo r t ;  if t h e  master makes 
demands, the  a t to rneys  may have l i t t l e  recourse but t o  meet them. 

Non-lawyers se rv ing  as masters may assume t h a t  t h e  sometimes 
harsh,  unre len t ing ly  adversar ia l  cour t room behavior  o f  counsel precludes t h e i r  
usefu l  par t ic ipat ion in negotiations. Courtroom posture  usua l ly  represents  a 
p a r t y ' s  most extreme posit ion, and  normally the re  i s  ample oppor tun i t y  f o r  an  
ef fect ive mediator lmaster t o  promote negotiat ion successful ly.  

Part ies 

1 .  Defendants. T h e  master w i l l  b e  requ i red  t o  i n te rac t  regu la r l y  w i t h  
administ rators o f  t h e  correct ional i ns t i t u t i on  o r  system invo lved in t h e  sui t .  
The re  may be  host i l i t y ,  uncer ta in ty ,  a n d l o r  anx ie ty  on t h e  p a r t  o f  these 
administ rators in i t ia l l y .  As  long as t h e  master i s  viewed as t h e  opposit ion, 
p rogress  may b e  severely l imited. O n  t h e  o ther  hand, e f f o r t s  t o  ingra t ia te  
oneself w i t h  t h e  defendants may undermine independence and ob jec t iv i ty  and 
d imin ish potent ial  effectiveness. T h e  master must  t race a d i f f i c u l t  course t h a t  
marks h im o r  h e r  as fa i r ,  understanding,  f i rm, independent,  and knowledge- 
able. 

T h e  m;;terls professional background,  whether  it i s  legal o r  
administrat ive, i s  un l ike ly  t o  g rea t l y  a f fec t  h i s  o r  h e r  reception. In some 
cases, defendants may dismiss an a t to rney as ignorant  o f  t h e  int r icacies o f  
administ rat ion and  correct ional management. T h e  a t to rney lmaster  w i l l  do well 
t o  l isten, absorb, quest ion, a n d  work  unremi t t ing ly  a t  conquer ing t h e  
budgetary ,  personnel, programmatic, and  secur i ty  elements o f  t h e  correct ional  
environment. In any event,  however, even a novice master possesses a 
s t rong  weapon w i t h  which t o  approach defendant administrators. T h e  simple 
quest ion I'Why?l1forces administ rators t o  think about  cer ta in  procedures and 
pract ices t h a t  have endured unchanged wi thout  rega rd  f o r  p rac t ica l i t y  o r  
effect iveness. A n  a t to rney may b e  more a p t  t o  quest ion entrenched y e t  
i l logical procedures than  a former administ rator  who may have become 
somewhat i n u r e d  t o  t h e  status quo. 

For  t h e  former administ rator  se rv ing  as a master, re la t ing  successful ly 
t o  t h e  defendants involves some d i f f e r e n t  problems. In i t ia l  c red ib i l i t y  may 
r e s u l t  in a more cordia l  beginning,  but once t h e  defendants realize t h a t  t h e  
master in tends t o  fully suppor t  t h e  judicial  decree, t h e y  may experience a 
g row ing  sense o f  t h e  master's be t raya l  o f  profession. Thus,  cord ia l i t y  might  
g i v e  way t o  resentment. T h e  ch ie f  administ rator  o f  t h e  defendants may feel 
pa r t i cu la r l y  threatened by a former administ rator lmaster  who cr i t ic izes t h e  



ch ie f  administrator's performance. Possible resentment may be exacerbated b y  
the fact tha t  the functions and powers o f  a master sometimes are 
misunderstood, w i th  far greater c lout  ascribed t o  the position than it actually 
possesses, thereby suggesting tha t  the bona f ide administrator has been 
supplanted o r  superseded. For al l  of these reasons, forg ing a positive 
relat ionship w i th  the chief administrator o f  a defendant agency i s  a t r i c k y  
task for  a former administratorlmaster. 

The relationship between the master and an administrator may be one 
marked by stra ined politeness, in f in i te  wariness, vague mistrust,  and 
perpetual defensiveness. Not surpr is ing ly ,  some defendants wish fervent ly  
f o r  the master's immediate departure, an a t t i tude tha t  could lead them t o  
agree to  changes they have no  intention o f  ins t i tu t ing o r  t o  misrepresent 
present policies and conditions. In some cases, then, a master cannot accept 
t he  statements o f  the defendants a t  face value, but must careful ly  investigate 
the i r  val id i ty .  

Moreover, some administrators in corrections, l ike some judges, can be 
naive about how organizations operate. These administrators tend t o  assume 
tha t  a pol icy statement issued in a central off ice i s  enough to  ensure tha t  a 
reform wi l l  be  evenly and correct ly  applied in every  cellblock and t ie r  in a 
far- f lung correctional system. Thus, the misrepresentations a master 
encounters in dealing w i th  administrators may proceed less from an e f f o r t  to  
deceive than a basic fa i lure t o  understand the dynamics o f  a correctional 
bureaucracy. Once again, the resu l t  i s  tha t  a master must maintain a healthy 
level o f  skepticism, even when the good wi l l  o f  an administrator is  apparent. 

Th is  last factor, a fa i lure t o  understand the  dynamics o f  organizational 
and bureaucratic l i fe, may also explain why some administrators can be so 
optimistic and unreal ist ic in estimating the time necessary t o  implement 
reforms, whether they are procedural o r  physical in nature. One o f  the prin-
cipal f rustrat ions o f  implementing an omnibus judicial decree i s  the general 
lack o f  understanding o f  the snail-like pace o f  inst i tut ional reform. Almost 
every  substanti-11 expendi ture o f  funds requires a double cycle o f  budget ing 
and  legislative approval (assuming in i t ia l  passage); appropriat ion o f  required 
funds, in turn, of ten i s  followed b y  a six-month period o f  processing the 
funding paperwork and meeting state o r  local bidding requirements; f inal ly, 
major construct ion projects may be held temporary hostage to  weather, labor 
disputes, o r  some other delaying factor. Procedural reform, moreover, which 
requires careful, coordinated development o f  new policy, t ra in ing o f  involved 
personnel, or ientat ion o f  s ta f f  and inmates, and evaluation, can be almost 
equally time-consuming. For these reasons, some administrators f requent ly 
fa i l  to  realistically calculate the  time required t o  implement reform. The  
resul t ing miscalculations of ten lead to  charges o f  deceit and incompetence and 
serve to  escalate the level o f  mistrust.  

The best  way f o r  a master t o  create a proper foundation fo r  a con-
tinuing, fruitful relationship w i th  administrators i s  t o  learn more about the 
system o r  ins t i tu t ion involved in the su i t  than the administrators know. Tha t  
i s  a less d i f f i cu l t  task than it might  a t  f i r s t  appear, because the master has 
access t o  a f a r  more balanced flow o f  information. A master, f o r  example, 
characterist ical ly wi l l  l isten t o  both  inmates and union leaders without 



reject ing the i r  representations ou t  o f  hand. Special interest  groups bo th  
w i th in  and wi thout  the system wi l l  tend t o  ca r r y  the i r  observations and 
grievances t o  the master, who can check the accuracy of received information 
w i t h  every constituency. Out  o f  the welter o f  sometimes conf l ic t ing 
information, the master wi l l  have t o  construct  the t r u e  picture, but, in some 
cases, he or  she may be the only person who i s  privy to  al l  o f  the per t inent  
and necessary facts. Thus a patient, l istening master can relat ively qu ick ly  
develop a special understanding o f  a complex inst i tut ion o r  system. 

The master should s t r i ve  t o  immediately learn the relat ive power and 
effectiveness o f  the various administrators involved in the suit. While ready 
access to  the chief administrator i s  vi tal ,  the master should probably resist  
bringing every  d i f f i cu l t y  to  the top. Thus, thorough knowledge o f  the  ski l ls 
and power o f  subordinate officials can enable the master t o  select the  
indiv idual  th rough  whom various k inds  o f  problems can be resolved most 
effectively. From time t o  time, it also may be useful  t o  p lant  ideas a t  lower 
levels o f  the organization hierarchy so tha t  b y  the time they surface a t  the 
top o f  the structure,  they are viewed as indigenous. 

One possible obstacle to  establishing effect ive relationships w i th  the 
defendants i s  the presence o f  liphantoml1 defendants, tha t  is, powerful  key  
administrators who are no t  named as part ies t o  the suit .  Examples might  
include a governor in a state-wide su i t  o r  a sher i f f  o r  board o f  commissioners 
in a local case. The master should approach such phantom defendants 
immediately and d i rec t ly  and seek t o  involve them regular ly  in compliance 
activit ies. If the phantoms are permitted to  roam unchecked around the 
per iphery  o f  the compliance ef for t ,  they may feel f ree t o  undermine the 
master's and the i r  own subordinates' work. 

Once a working relationship w i th  the defendants i s  established, the 
master must be continual ly wary o f  co-optation. Th is  i s  especially t r u e  when 
defendants are  genuinely and actively attempting t o  comply w i th  the court 's  
mandate. There is  a certain hypnot ic effect in watching the f lai l ing e f fo r t s  o f  
a sincere adi i~ in ist rator  t o  subdue and control a correctional bureaucracy: 
Small steps suddenly seem l ike giant  st r ides and there i s  a tendency t o  lower 
standards lest the defendants become completely f rustrated.  When the master 
suspects a strengthening g r i p  o f  co-optation, it is time t o  call in pla int i f fs1 
counsel f o r  a review o f  the situation. Tha t  wi l l  usual ly restore equil ibrium. 

2 .  Inmates. In securing compliance wi th the decree, the qua l i ty  o f  the 
relationship o f  the master w i th  the inmates i s  important, though no t  near ly 
so important as tha t  w i th  administrators. Th is  fact simply ref lects pr ison 
real i ty. Inmates have l i t t le  control over physical environment other than 
sanitation; they have no control over staff ing, programming, o r  other 
services. 

The pr incipal  contr ibut ion o f  inmates t o  compliance i s  in the area o f  
information. They know when policies and procedures have broken down 
because they are the dai ly vict ims o f  the breakdown. One o f  the best ways 
t o  test  the va l id i ty  o f  claimed reform i s  t o  spend time on the t ie rs  and 
cellblocks ta lk ing t o  inmates. 

There i s  an a r t  in communicating w i th  inmates, who consti tute a master's 
special and most fascinating constituency. Absolute honesty, especially about 



t h e  l imitat ions o f  a master 's powers, i s  a prerequis i te.  Empathy and a 
wi l l ingness t o  l i s ten  and  bel ieve a re  l ikewise essential. Even if one i s  unable 
t o  do much v e r y  q u i c k l y  about  condit ions, if t h e  master l is tens t o  them in a 
s p i r i t  of sympathy and understanding,  inmates w i l l  t a l k  w i t h  reasonable 
candor and  honesty. T h e r e  i s  an  element in most inmate conversat ions o f  
perpetual  g rous ing  t h a t  may be  an inevi table p a r t  o f  ins t i tu t iona l  l i fe.  T h a t  
element necessitates a heal thy degree o f  skepticism; nevertheless, t he  
informational input o f  inmates i s  envaluable t o  a master. 

Inmates, moreover, o f ten  may demonstrate a s u r p r i s i n g  sense o f  real i ty ,  
a n d  in some respects, may have expectat ions f a r  below those o f  a newly 
appointed master. One master te l ls  o f  h i s  conf ident  assurance to  inmates t h a t  
t h e  pay telephones t h e y  sought  on  cel lblocks would be  instal led before 
Christmas. F i ve  Christmases later ,  h e  was s t i l l  s t r u g g l i n g  t o  de l iver  t h e  
promised phones, but inmates were chuck l ing  a t  h i s  naivete ra the r  than  
cu rs ing  h i s  inef fectual i ty .  T h e y  knew immediately, f a r  be t te r  t han  he, the  
t r u e  measure o f  h i s  d i f f i cu l t i es  and t h e  l i ke l y  pace o f  h i s  progress.  

A more d i f f i c u l t  issue centers a round  whether t h e  master should assume 
t h e  funct ions o f  a n  ins t i tu t iona l  o r  systemwide ombudsman, pa r t i cu la r l y  in 
areas unrelated t o  t h e  judic ia l  decree t h a t  t h e  master was appointed t o  
monitor.  There  i s  no  easy answer t o  t h i s  dilemma. A t  t h e  beg inn ing o f  t he  
s u i t  when condit ions a re  most l i ke l y  to  be  chaotic, it may be  almost impossible 
t o  res is t  p rov id ing  some help t o  ind iv idua l  inmates. As  (and  i f )  t h ings  
improve, a cont inued pa t te rn  o f  in tervent ion  may reduce t h e  defendants'  
incent ive t o  create acceptable, permanent, administ rat ive means f o r  hand l ing  
ind iv idua l  complaints. Inmates may tend  t o  see t h e  master ( a t  least in i t ia l l y )  
as a power fu l  i n te rven ing  force who can requ i re  t h e  system t o  respond. As 
t ime goes by, t h i s  v iew may deter iorate as t h e  populat ion b g i n s  t o  perceive 
t h e  serious l imitat ions t o  t h e  master's powers. Nevertheless, t he re  i s  a r i s k  
o f  widespread d iscontent  and dissat isfact ion i f  t h e  ombudsman's ro le  i s  
rejected ent i re ly .  O n  t h e  o ther  hand, a prac t ic ing  ombudsman in a col lapsing 
system has l i t t l e  t ime l e f t  ove r  t o  devote t o  substant ial  issues o f  reform. T h e  
d i f f i c u l t y  i s  i responding t o  ind iv idua l  complaints o f ten  and  ef fect ive ly  
enough n o t  t o  undermine t h e  master's p r imary  funct ions. Some masters have 
eschewed any ombudsman-like funct ions; o thers  have accepted t h e  role and 
t r i e d  t o  respond t o  eve ry  inmate complaint; others, f ina l ly ,  have sought  to  
s teer  a middle course by responding select ively t o  ind iv idua l  complaints. l /  -

A m y t h  preva lent  in correct ions contends t h a t  n o  inmate w i l l  eve r  accept 
denial  o f  a gr ievance. T h e  falseness o f  t h e  m y t h  i s  indicat ive o f  t h e  amount 
and  kind o f  communication t h a t  p resent ly  occurs between some s t a f f  and 
inmates. T h e  la t te r  may have as f i r m  an unders tand ing o f  t h e  rea l i ty  o f  t h e i r  
condit ions as most administ rators and staff, but some may have learned 
t h r o u g h  f requen t l y  b i t t e r  experience t h a t  exaggerat ion and tumul t  sometimes 
compel response, whi le reasoned dialogue i s  ignored. Hence they  may be  
viewed as uncooperat ive and i r responsib le when, in fact, t h e i r  ch ie f  complaint 
i s  t h a t  t hey  are  never  g i ven  t h e  oppor tun i t y  t o  ac t  responsibly. T h e  master 
can become the  temporary condu i t  f o r  reopening o r  in i t ia t ing  responsible 
communication between s t a f f  and inmates. Again, t h e  d i f f i c u l t y  i s  to  avoid 
becoming a subs t i t u te  f o r  construct ion o f  a permanent conduit .  

To  manipulat ive inmates, t h e  master simply represents another personage 
to  be  wooed and  won. in t h e  p r i son  population, n o  less than  in the 



community, t he re  a re  some s l ick  operators. Empathy and sympathy a r e  n o t  
incompatible w i t h  a heal thy level o f  skepticism, and a master should be  on 
guard  against  be ing used. It is, f o r  example, a su re  pa th  t o  d isaster  t o  
become a cour ie r  f o r  inmates. 

One o f  t h e  most d i f f i c u l t  s i tuat ions in which  t o  s o r t  o u t  truth in a p r i son  
environment involves physical  confrontat ions between s t a f f  and inmates. Such 
confrontat ions o f ten  revolve a round  t h e  issue o f  whether  t h e  use o f  force 
exceeded t h e  need f o r  it in a pa r t i cu la r  si tuat ion. Some inmates and  s ta f f ,  
consciously o r  unconsciously, may exaggerate t h e  act ions o f  t h e  o the r  p a r t y  
and d imin ish t h e i r  own contr ibut ions,  o f ten  making it impossible t o  assign 
blame. T h e  important  element f o r  t he  master i s  t o  l i s ten  care fu l l y  and  
object ive ly  t o  b o t h  sides and t o  reserve judgment until a f te r  a tho rough  
invest igat ion. There  may o f ten  b e  intense pressure  on a master t o  in tervene 
in such cases. If a master decides t o  become invo lved in such cases, he  o r  
she ough t  t o  b e  aware t h a t  f i nd ings  o f  fac t  can b e  especially d i f f i cu l t .  

One f ina l  note: Cur ios i ty  about  an inmate's offence(s) i s  sometimes 
counterproduct ive.  While the re  a re  exceptions, most inmates do n o t  care t o  
be  pigeon-holed by category o f  offense and would r a t h e r  n o t  t a l k  about  how 
t h e y  a r r i v e d  in pr ison.  Knowledge o f  an  inmate's offense, moreover, can g e t  
in t h e  way o f  an  objective, neut ra l  hear ing  o f  h i s  o r  h e r  complaint, and  i s  o f  
l i t t l e  use t o  t h e  master. 

Misscellaneous Groups and Ind iv idua ls  

1. Polit icians. Despite the  judicial  n a t u r e  o f  t h e  master's ro le and 
functions, implementation of many aspects o f  ins t i tu t iona l  re fo rm i s  
fundamental ly -a pol i t ical  task. sometimes, then,  execut ive and legis lat ive 
off ice-holders w i l l  become invo lved in an omnibus sui t .  T h e  execut ive must 
e i the r  defend past  pract ices o r  p u s h  f o r  reform; sometimes t h e y  may try t o  
d o  both.  Legislators, on  t h e  o ther  hand, may b e  requ i red  t o  appropr ia te  t h e  
f u n d s  necessary f o r  many o f  t he  elements o f  reform. The  master i s  l iable t o  
b e  an adv isor  t o  some o f  t h e  pol i t icans and a scapegoat t o  others. In one 
case, a master began as a d i r e c t  advisor  t o  t h e  governor  on  correct ional  
matters; in o ther  cases, masters have had  on ly  l imited d i rec t  contact w i t h  
pol i t ic ians. 

In view o f  t h i s  va r ied  h i s to ry ,  it i s  near ly  impossible t o  advise a new 
master on  how t o  s t r u c t u r e  relat ionships w i t h  local pol i t ic ians. Probably t h e  
safest pos ture  i s  t o  avoid d i rec t  contact unless t h e  case c lear ly  demands 
otherwise; in t h e  la t te r  case, make sure  t h a t  any  pol i t ical  moves are  care fu l l y  
a n d  c lear ly  coordinated w i t h  t h e  judge. T h e  master, a f t e r  all, i s  a judicial  
f i g u r e  and  a servant  o f  t h e  cour t .  Excurs ions i n t o  the  pol i t ical  arena invo lve  
r i sks ,  and a master should b e  su re  t h a t  h i s  o r  h e r  judge suppor ts  such 
excurs ions.  Such excursions, moreover, may in tens i fy  charges o f  judicial  
i n t r u s i o n  among c r i t i cs  o f  t h e  use o f  t h e  ins t i tu t iona l  master. 

2 .  T h e  Media. Much of t h e  preceding advice also appl ies t o  t h e  media. 
T h e  in teres t  o f  t h e  media in a master can v a r y  widely, depending la rge ly  on  
t h e  level o f  pub l ic  at tent ion focused on t h e  i ns t i t u t i on  o r  system involved. In 
some cases, it may be  impossible and  counterproduct ive  t o  avoid t h e  media 
completely; in others, it may be  more usefu l  t o  re fuse t o  discuss t h e  case 
w i t h  t h e  media. 



It i s  d i f f i cu l t  t o  formulate general guidelines f o r  a master's dealings w i th  
the  media. Much wi l l  depend on an individual 's past experience, but most 
masters probably wi l l  no t  have had much p r i o r  media exposure. In tha t  f i r s t  
r u s h  o f  attention, there may be a tendency to  believe tha t  the interest  o f  the 
media i s  in the master, when, in fact, the endur ing interest  o f  the media is  
in the "story." A master must learn no t  t o  say t o  repor ters  th ings he o r  she 
does no t  want repeated publ ic ly.  It i s  also well t o  remember tha t  many 
defendants are themselves ski l led in publ ic  relations and may be capable o f  
best ing a rookie master in a media confrontation. 

The basic point  to  remember in determining appropriate media relations 
i s  the tradit ional judicial ant ipathy t o  the publ ic  discussion o f  pending cases. 
Probably tha t  prejudice should no t  be set aside unless there i s  a real 
possibi l i ty t ha t  media inaccessibil i ty w i l l  p revent  implementation o f  the  decree. 
In any event, a master's posture w i th  the media should be discussed a t  
length  w i th  the judge and both  must agree on and understand the nature and 
impact o f  t ha t  posture. 

If you decide not  to  ta lk  t o  the media, do not  ignore the i r  calls; te l l  
them you wi l l  no t  comment and why you wi l l  not. 

If the media show grea t  interest  in an  issue related t o  the  suit ,  be  sure 
t o  a ler t  the judge and prov ide him o r  he r  w i th  answers to  anticipated 
questions. Some judges may have closer relations w i th  the media than i s  
realized and want t o  be prepared t o  respond to  them. 

One o f  the pr incipal  dangers o f  excessive media coverage for a master 
can be the  temptation t o  reveal pieces o f  a settlement before al l  part ies have 
agreed t o  it. For many o f  the same reasons a labor relations mediator avoids 
commenting on negotiations t o  the media, a master, many o f  whose functions 
involve mediation, has t o  be careful  not  t o  disclose elements of, o r  positions 
in, continuing negotiations. 

3. S ta f f  Unions. In some areas o f  the country,  the determining factor 
in s ta f f  a t t i tude toward the master and the cour t  decree may be the 
leadership o f  the correctional off icers'  union. While such leaders are no t  
d i rec t  part ies t o  the suit, a master should attempt to  meet w i th  them early 
and d i f fuse some o f  the opposition they might  generate. 

If a strong union operates in an ins t i tu t ion o r  system, the master may 
discover almost as much antagonism between s ta f f  and administration as may 
ex is t  between s ta f f  and inmates. Faced w i th  unionization, some administrators 
have adopted a stance o f  adamant host i l i ty ,  encouraging thereby a level o f  
confrontat ion tha t  often precludes useful communication. Unions may r e t u r n  
the  host i l i ty  in kind and the state o f  relations between s ta f f  and 
administration can dissolve in chaos. In some cases, such chaotic relations 
have contr ibuted substantial ly t o  creation o f  the unconsti tut ional conditions 
under ly ing the omnibus suit .  

In such a situation, a sensitive master might help restore the lines o f  
communication between s ta f f  and administrators. It i s  no t  an easy task and 
the  master may meet strong resistance. Nevertheless, by being accessible 
and neutral  t o  all, the master could become a posit ive condui t  f o r  
communication between the union and the administration, if he o r  she makes 



the  effort to t ap  into the  organizational s t ruc ture  of the  union. It is not 
enough just to  talk to line officers; t he  master must communicate directly and 
often with t h e  union leadership. 

In some situations, it may tu rn  out tha t  the  union is simply too hostile 
to the  court  to work with the  master, bu t  the  master should make tha t  deter- 
mination independently. The  judgments of some administrators on t he  attitude 
and ability of union leaders should be accepted with skepticism. Only after  
sitting down with the  union leadership both formally and informally will the  
master be  able to gauge the  value of t he  union's potential contribution to 
implementation of the  court  decree. 

4. Special Interest Groups. The mater may have relatively frequent 
dealings with special interest  g roups ,  many of which have ultimate roots in 
t he  inmate population. Especially during the  early stages of a mastership, 
these groups may seek out the  master to promote their  constituency. For t he  
master who is unfamiliar with t he  locale and/or  corrections, early contacts 
with such groups  can be extremely helpful a s  sources of basic historical data 
and background information. Some examples of these special interest  groups 
include organizations for relatives and friends of prisoners and various reli- 
gious and ethnic support  groups tha t  provide an assortment of volunteer ser-
vices to prisoners. These groups can sometimes be the  best  available source 
for a balanced account of prison conditions, although the  master routinely 
should check out  the  accuracy of their  descriptions. As in dealing with 
inmates, a measure of objectivity and empathy will provide a solid basis for 
an enduring and positive relationship with such groups.  

Establishing working relations tha t  a r e  positive and successful with all of 
these diverse constituencies is the  central and perhaps most difficult task of 
the  master. H i s  o r  he r  success in the  case will be measured in direct  pro- 
portion to  success in handling these complex inter-personal relationships with 
key figures in a typical mastership. 

CHAPTER 6 FOOTNOTES ",, 

-I / The Court of Appeals for t he  Fifth Circuit expressly forbade t he  master 
in Ruiz to  undertake an ombudsman's role: 

The order  of reference does not make clear that ,  in 
conducting investigations and hearings, t he  special master 
and the  monitors a r e  not t o  consider matters that  go be- 
yond superintending compliance with the  distr ict  court 's 
decree. Such an express  constraint is appropriate 
because of t he  danger tha t  t he  special master or t he  
monitors may entertain inmate complaints tha t  convert t he  
remedial process into a surrogate forum for new 91983 
actions. In the  interest both of prison administration and 
sound judicial procedure, it should be made clear to  t he  
plaintiffs, the  special master, the  monitors, and the  TDC 
staff tha t  t he  special master is not an inmate advocate o r  
a roving federal distr ict  court..  .. 
Ruiz v .  Estelle, 679 F.2d 1115, 1162 (5th Cir. 1982). 



CHAPTER 7 

SKILLS OF A MASTER 

T h e  v a r i e t y  o f  roles t h e  ins t i tu t iona l  master must  p lay  requ i res  d i f f e ren t  
k i n d s  o f  knowledge and  sk i l l .  T h e  invest igator  and fact- f inder  must know 
how t o  obta in and analyze data; t h e  negotiator and mediator must be able t o  
persuade ef fect ive ly ;  t h e  legal advisor  must unders tand t h e  judicial  process 
and  be  famil iar w i t h  t h e  appl icable law o f  correct ions; t h e  agent  o f  organiza- 
t ional  change must  be  sensit ive t o  t h e  ins t i tu t iona l  environment and diffi-
c u l  t ies o f  correct ional  administrat ion; t h e  cour t ' s  "eyes and ears" must know 
how t o  r e p o r t  f i nd ings  and recommendations accurately, c lear ly ,  and ethical ly.  
T h e  preceding chapters  have sought  to  p rov ide  some basic guidance f o r  
meeting t h e  many challenges posed by these roles, but two sk i l l  areas, in ter -
v iewing and  mediation, have n o t  y e t  been addressed and a r e  discussed below. 

In terv iew ing 

The  pr ime fact- f inding tool o f  a master i s  t he  personal in terv iew, which 
may b e  conducted w i t h  pr isoners,  s taf f ,  administrators, o r  representat ives o f  
o the r  in terested groups.  T h e  number o f  best-sel l ing books o n  techniques f o r  
communicating and unders tand ing communication, rang ing f rom t ranslat ions o f  
b o d y  language t o  t h e  elaborate codes o f  transact ional analysis, suggests t h a t  
ask ing  quest ions and  l i s ten ing t o  responses may b e  more complicated than  we 
have assumed. Masters, moreover, must conduct  in terv iews in which they  
p robe  del icately f o r  facts whi le somehow simultaneously promoting a posi t ive 
commitment t o  t h e  implementation o f  what a re  o f ten  viewed as threatening 
changes. A t to rneys  who a r e  appointed masters of ten w i l l  be sk i l l f u l  a t  
e l i c i t ing  facts, but t h e  t rad i t iona l  p loys  o f  advers ia l  in te r rogat ion  are  un l ike ly  
t o  cont r ibu te  substant ia l ly  t o  increased t r u s t  and commitment. Former 
aministrators, on  t h e  o the r  hand, may promote a mutual i ty  o f  unders tand ing 
a n d  commitment but leave essential data undeveloped. T h e r e  i s  a need fo r  
balance, a n d  what  follows i s  designed t o  p rov ide  guidance in s t r i k i n g  t h a t  
balance. 

1. Planning interv iews.  There  i s  a place f o r  serend ip i ty  in any 
mastership, but most o f  t h e  usable information acquired by masters i s  t h e  
r e s u l t  o f '  carefu l ly  planned interv iewing.  In assessing compliance w i t h  the  
pa r t i cu la r  p rov is ions  o f  t h e  remedial decree, a master o u g h t  t o  pose simi lar ly 
worded quest ions about  t h e  same facts o r  s i tuat ion t o  everyone interviewed; 
otherwise, he  o r  she w i l l  collect a mass o f  disparate, incomparable responses 
t h a t  d e f y  analysis. Thus,  the re  i s  o f ten  a need t o  fashion a s t r u c t u r e d  
format f o r  in terv iews.  T h e  s t r u c t u r e  may v a r y  according t o  t h e  interv iewed 
const i tuency,  and t h e  or ig ina l  s t r u c t u r e  almost always w i l l  change as 
quest ions a r e  revealed in pract ice t o  be  awkward, obscure, i r re levant ,  o r  
unanswerable. B y  us ing  a s t r u c t u r e d  interv iew, t h e  master wi l l  be 
reasonably s u r e  t h a t  people are  hear ing and responding t o  t h e  same quest ions 
a n d  p rov id ing  comparable data f o r  subsequent analysis. 

To  expedi te t h e  collection o f  information, a master sometimes may want  t o  
consider t h e  use o f  a quest ionnaire, especially in cases invo lv ing  several 



faci l i t ies. Usable quest ionnaires, however, may n o t  be easy t o  prepare,  and 
a master wishing t o  administer one probab ly  should seek professional o r  
academic he lp  in designing b o t h  t h e  quest ionnaire and t h e  sampling techniques 
govern ing  i t s  use. 

2. Framing questions. Because t h e  educational level o f  people in jails 
and pr isons may n o t  b e  v e r y  high, t h e  f i r s t  guidel ine on language f o r  
masters i s  t o  keep it simple and clear. Also, s t a f f  and  inmates a l ike tend  t o  
use legal jargon extensively,  a l though t h e i r  unders tand ing o f  specif ic legal 
terms o f ten  may be  confused and inaccurate. T h i s  means t h a t  masters may 
encounter a steady stream o f  legal malapropisms; it also means t h a t  t h e  master 
p robab ly  should avo id  legal vocabulary in in terv iews as much as possible. 
T h i s  w i l l  n o t  always b e  easy because t h e  terms o f  a remedial o r d e r  sometimes 
are  expressed in legal terminology, as, f o r  example, in cases invo lv ing  due 
process elements o f  an  administ rat ive procedure  such as a d isc ip l inary  
system. 

The  form o f  questions, as wel l  as t h e i r  language, can create problems. 
Leading quest ions o f ten  produce predictable answers when t h e  people 
in terv iewed a re  eager t o  respond in ways they  think t h e  in terv iewer  wants t o  
hear. Accusatory o r  judgmental questions, o n  t h e  o ther  hand, a re  l i ke l y  t o  
arouse resentment and can impede t h e  e f fec t ive  collection o f  data. The  
prosecutor ia l  approach t o  in terv iewing w i l l  undermine a master's c red ib i l i t y  
and  may close o f f  h i s  o r  h e r  major source o f  information. 

T h e r e  i s  a subt le  a r t  t o  ask ing  quest ions t h a t  e l i c i t  in format ive 
responses and  pro jec t  real empathy. D r .  Thomas Gordon has w r i t t e n  a 
number o f  books designed t o  he lp  people do  j u s t  that ,  and these books 
p rov ide  a usefu l  in t roduct ion  t o  t h e  delicate c r a f t  o f  carefu l  quest ioning. 
However, it takes pract ice,  n o t  merely reading, t o  acquire such sk i l l s  as 
"act ive l istening," wh ich  requ i res  t h e  l is tener t o  decode and unders tand 
responses qu ick l y  and  share t h a t  unders tand ing as a means f o r  t h e  f u r t h e r  
development o f  meaningful  communication.l/ T h i s  ski l l ,  moreover, i s  no  
subst i tu te  fo: inherent  sens i t i v i ty ,  without-which personal in terv iews can be  
la rge ly  bar ren.  

3. Listening. Sk i l l f u l l y  phrased quest ions a re  n o t  much he lp  t o  an 
in terv iewer  who does n o t  l i s ten  care fu l l y  t o  t h e  responses. T h e  s t r e n g t h  o f  
D r .  Gordon's approach t o  communication i s  t h a t  it blends l i s ten ing and 
quest ioning inseparably; y o u  cannot b e  a successful communicator, says D r .  
Gordon, if you  do  no t  l i s ten  t o  what  people are  saying t o  y o u  and use what  
they  a re  saying t o  fashion f u r t h e r  unders tand ing and  rappor t .  

Ef fect ive l i s ten ing requ i res  a cer ta in  amount o f  empathy w i t h  t h e  
speaker, but it can be  d i f f i c u l t  a t  times f o r  a master to  empathize w i t h  any  o f  
t h ree  basic correct ional constituencies. The  master must work  t o  overcome 
latent  an t ipa thy  t o  any  ind iv idua ls  o r  g roups  he  o r  she may encounter  in jails 

" 2and  prisons. It i s  sometimes equal ly  d i f f i c u l t  f o r  a master t o  avoid a measure 
o f  defensiveness in responding t o  r e c u r r i n g  and pers is ten t  c r i t i c ism o f  t h e  
c o u r t  and  t h e  master e i ther  f o r  t h e i r  in t rus iveness o r  f o r  t he i r  fa i lu re  t o  
q u i c k l y  de l iver  promised remedies. Heated defene o f  t h e  cou r t ' s  record  
serves n o  usefu l  purpose and  postpones the  collection o f  data. 



One las t  paradoxical no te  o n  l is tening:  It i s  sometimes impossible t o  g e t  
pr isoners,  whose access t o  sympathet ic ou ts iders  w i t h  potent ial  c lou t  i s  
l imited, t o  s top  ta lk ing .  Each master has t o  develop a means t h a t  i s  pol i te  
but f i r m  f o r  terminat ing,  o r  a t  least t runcat ing ,  in terv iews t h a t  turn o u t  t o  
b e  rec i ta ls  o f  l i f e  h is tor ies.  One o r  two  such unchecked digressions can ruin 
a n  en t i re  in terv iew schedule; repeated d igressions can render  a master in-
effect ive. 

4. Notes and memoranda. T h e  prac t ice  among masters in keeping 
records  o f  in terv iews d i f f e r s  widely. Some reco rd  each in terv iew on tape; 
o the rs  tape on ly  some; and s t i l l  o thers  never  use a tape recorder  a t  all. 
Obviously, t he re  i s  a need t o  document t h e  data acquired f rom in terv iews t h a t  
w i l l  be analyzed and eventual ly  inc luded in compliance repor ts .  Those 
masters who avoid t h e  use o f  a tape recorder  usual ly  take extensive notes 
during t h e  in terv iew o r  w r i t e  up t h e  resu l ts  o f  t h e i r  in te rv iews in memoranda 
o r  ampli f ied notes as soon as possible a f t e r  each interv iew. 

Whenever an in terv iew w i t h  people invo lved e i ther  d i rec t l y  o r  i nd i rec t l y  
in t h e  case even h i n t s  a t  a potent ia l  d i f f i cu l t y ,  t h e  master ough t  t o  record  
t h e  par t icu lars  o f  t h e  exchange in a memorandum f o r  t h e  record.  Masters 
must  f requen t l y  w o r k  along w i t h  numbers o f  host i le  people who o f ten  can r e l y  
o n  each o the r  t o  corroborate promises, statements, o r  accusations t h a t  may o r  
may no t  have been made. A memorandum f o r  t h e  record  f i led  immediately 
a f t e r  a troublesome meeting may b e  t h e  master's sole defense against  f u t u r e  
charges o r  claims. 

Most o f  these same in terv iewing sk i l l s  a re  no less appl icable t o  mediation 
where care fu l  language and e f fec t ive  l is tening and quest ioning a r e  essential 
elements o f  success. 

Mediation 

Defined simply, negotiat ion i s  a process f o r  resolv ing d isputes in which 
two ov more 1-tarties i den t i f y  and discuss issues a n d  attempt t o  resolve the i r  
d ispute  in a mutual ly  acceptable way. Mediation simply adds t o  t h i s  process a 
neu t ra l  third p a r t y ,  whose func t ion  i s  t o  he lp  t h e  par t ies  ar t i cu la te  t h e i r  

, d ispute  a n d  w o r k  o u t  a mutual ly  sat is factory solution. T h e  mediator cannot 
impose a decision o n  t h e  part ies, who themselves remain p r imar i l y  responsible 
f o r  t h e  resolut ion. Be re f t  o f  au tho r i t y  t o  solve t h e  d ispute,  t h e  mediator's 
sole power res ts  in h i s  o r  h e r  ab i l i t y  t o  persuade the  par t ies to  adopt  a 
mutua l ly  acceptable resolut ion o f  t h e i r  common problem. 

Some observers  a rgue  t h a t  because t h e  master need n o t  r e l y  solely on  
persuasion but may invoke t h e  power o f  t h e  c o u r t  t o  impose settlement, he  o r  
she i s  n o t  truly a mediator. T h e  d is t inc t ion  i s  more theoret ical t han  prac-
t ical ;  judges, n o t  masters, have t h e  power t o  impose decisions, and  prac t ic ing  
masters have worked assiduously (and, in many instances, w i t h  ex t rao rd ina ry  

a success) t o  g e t  t h e  par t ies  themselves t o  develop and agree t o  plans and 
schedules f o r  compliance. Thus,  ind iv idua l  masters r e l y  regu la r l y  on  
mediat ing sk i l l s  t o  bring about  ul t imate compliance w i t h  c o u r t  orders.  

L i t t l e  pract ica l  material has been w r i t t e n  on t h e  sk i l l s  and techniques o f  
mediation, a l though some recent  works  o n  negotiat ion a re  appl icable and 
useful.  These emphasize what  t h e  par t ies  themselves can and must  do  t o  



make the process of negotiation succeed. 2 1 The following material focuses 
briefly on two central aspects of mediaflon: structuring the dispute or 
problem, and persuading parties to agree to a solution. For the newcomer to 
mediation, much of this may appear to belabor the obvious, but ,  alas, there  
are  no secret  formulas for successful mediation. Mediation is an a r t  form that  
requires sensitivity, imagination, flexibility, humor, and practice. 

1 .  Structuring the dispute. The key to successful mediation is getting 
the parties to view their dispute a s  a mutual problem rather than a duel. 
when: parties have been locked in combat over a long period of time, however, 
a s  they have been in a typical prison sui t ,  that  perception is not easy to 
bring about. It may take a master months or years to get  the parties to a 
point where they see implementation of the court  order primarily a s  a shared 
logistical problem rather than a form of punishment imposed, deservedly or  
otherwise, on the defendants. 

The f i rs t  s tep in structuring a dispute is identification of all of the  
involved issues. For various reasons, parties consciously or unconsciously 
may sublimate or seek to exclude from consideration important issues. The 
mediator's task is to ge t  all of the  relevant issues out in the open so that  
parties and mediator alike have an opportunity to help in their resolution. 
To identify issues is to characterize or label them, and a mediator can 
contribute greatly to a reasoned discussion of issues simply by helping the 
parties to define issues in positive and non-inflammatory terms. For example, 
one issue might be identified a s  "changes in the  defendants' administrative 
procedurest1' rather than "defendants1 arbitrary and capricious administrative 
decisions;" another might be "effective supervision of correctional officers," 
rather than "guard brutality." This is not just semantic legerdemain. The 
preferred language is free  of accusation and judgment; it is problem-oriented 
in that  it defines issues a s  solvable problems; and it is prospective in tha t  it 
describes the  issues in terms of future ,  rather than past ,  actions. 

Once issues a r e  identified, the mediator must determine the parties' 
actual, a s  opgosed to their expressed,  priorities among issues. The parties 
themselves may not identify what matters most to them, and it is up  to the  
mediator to determine what weight the parties actually give to various issues 
so that  subsequent bargaining occurs in a framework of reality. 

All of these initial tasks  a r e  especially important in the early mediating 
efforts of a master. The parties emerge from the ordeal of trial with 
distorted images of each other. The adversarial process, particularly in an 
extended and heated case,  can generate a great  deal of hostility and may 
encourage parties to adopt the worst possible view of an opponent's actions 
and motives. The parties may be so blinded by the passions of trial they 
need a neutral outsider simply to be able to talk coherently with 
representatives of the other side. The master must work patiently and 
persistently in this environment to bring the parties to an understanding that  
the remedial process is a cooperative, not an adversarial, one and to build 
anew a sense of shared responsibility for the  outcome of the implementation 
effort. 

Once the dimensions of a specific problem a re  fully explored and 
defined, the mediator must provide an overall framework for handling 



discussion and eventual resolution of issues. That framework may begin with 
the most important issue o r  the  least important; it may s t a r t  with general 
principles and move on to specific issues; it may identify categories of issues 
and deal with individual issues by group or category; or it may address  itself 
f irst  to  those issues with time contraints. There is no best possible 
framework; any of these approaches can be used. The important point is 
that  a s t ruc ture  subjects a spontaneous and amorphous dispute to order and a 
strong measure of control. This s t ruc ture  is one of the  principal 
contributions of a mediator. 

While parties work to  identify, characterize, and place a priority on 
issues, the mediator must undertake a variety of peripheral functions, 
including those of: 

0 Educator. Parties to a correctional suit ,  particularly the defendants, 
operate under sometimes harsh constraints. Counsel for plaintiffs cannot 
appear to  "betray" their clients' interests in a remedial process, and 
prisoners may watch their attorneys with a jealous and suspicious eye; 
defendant administrators work in a political and financial environment over 
which they may have little control. The mediator must make sure  that  the  
parties understand the constraints with which their counterparts live. 

Translator. Parties frequently do not hear or  understand each 
other's positions, postures, or  proposals because of the history of their 
relationship, prejudices, etc. The mediator must help the parties to find 
neutral language that  will penetrate barriers against understanding and 
express positions and proposals in terms tha t  promote mutual understanding 
and increase the likelihood of developing acceptable solutions. 

e Real i tytes ter .  The mediator must puncture the inflated and 
unrealistic demands and proposals of parties and seek to defuse underlying 
passion and distrust .  

Caicllyst. Most important of all, the mediator's presence subjects the  
parties' consideration of a specific dispute to a new and dynamic process. 
The effective mediator s t r ives  to capitalize on this dynamic by working 
persistently to ge t  the  parties to view their conflict from a fresh perspective 
and to approach solutions with open and innovative minds. 

Applying s t ructure  to a dispute is the first  vital phase of mediation, but  
mere organization is no guarantor of successful resolution. A mediator 
frequently needs to  apply every available persuasive tool to ge t  the  parties to 
define and accept a solution to  their problem. 

2 .  Persuading parties to agree to a solution. Contrary to appearances, 
mediation is not the  a r t  of compromise. The most successful mediations a r e  
those in which the parties get  everything they seek through the development 
of an imaginative, creative solution. The classic illustration is Mary Parker 
Follett's example of the  library room with one widow: Disputants want the  
window either open for ventilation or  closed to  prevent drafts.  While 
compromise suggests leaving it opened half-way, creative dispute resolution 
suggests the opening of a window in an adjoining room, thereby providing 
circulation of air  without a draft .  This means that  intelligence, 



resourcefulness, imagination, c reat iv i ty ,  and f l ex ib i l i t y  a re  a l l  highly 
desirable character is t ics in a mediator. 

The  in t roduc t ion  o f  new and  d i f f e r e n t  potent ial  solut ions w i l l  almost 
inev i tab ly  p rov ide  movement in a stal led mediation. B u t  where even t h a t  
fai ls, t h e  mediator may employ o ther  simple devices. 

3. Exposing t h e  vulnerabi l i t ies o f  t h e  part ies. V i r t u a l l y  eve ry  dis-
p u t a n t  has some area o f  vu lnerab i l i t y ,  wh ich  may ar ise e i ther  f rom past  
act ions o r  p resent  posit ions. In ins t i tu t iona l  sui ts ,  a common example i s  -one 
o r  another  p a r t y ' s  s t ra ined in terpre ta t ion  o f  some prov is ion  o f  t h e  remedial 
decree t h a t  i s  c lear ly  a t  variance w i t h  t h e  express  terms o f  t h e  o rde r  o r  any  
reasonable reading o f  i t s  meaning. It i s  usefu l  t o  focus on such vulnera-
b i l i t ies  when discussions stall, but l i k e  a l l  negative approaches t h i s  may 
invo lve  costs in terms o f  f u t u r e  cooperation. 

4. Point ing o u t  t h e  inconsistencies o f  a p a r t y ' s  posit ion. When par t ies  
advance i l loqical posit ions, t h e  mediator may leqit imately cal l  a t tent ion t o  
lapses in logic, bit t h e  purpose of do ing so i s  t o g e t  the-chastened p a r t y  t o  
consider a l ternat ive,  logical posit ions suggested by t h e  mediator o r  o ther  
pa r t y .  

5. Making clear t h e  costs o f  non-settlement. In t h i s  kind o f  case, t h e  
mediat ing master has some power fu l  levers. B y  r e f e r r i n g  an unresolved 
d ispute  -to t h e  judge, t h e  master can impose bu rdens  o f  t ime and cost, 
pub l i c i t y  and  media coverage, delay and f rus t ra t i on  on t h e  par t ies  t h a t  w i l l  
v a r y  depending o n  t h e  specif ic issue and  t h e  pa r t y .  Masters have made 
excel lent use o f  t h e  t h r e a t  o f  c o u r t  re fe r ra l  t o  force par t ies  t o  cont inue work  
o n  unresolved issues. 

None o f  these simple approaches i s  near ly  so ef fect ive as a good 
mediator's ab i l i t y  t o  generate addit ional ideas and resources f o r  deal ing w i t h  
t h e  common problem. T h e  master has a un ique  oppor tun i t y  t o  immerse himself 
o r  herse l f  to la l l y  in t h e  problems shared by part ies and t o  develop a wide 
range o f  a l ternat ive and innovat ive means f o r  resolv ing pa r t i cu la r  d isputes as 
t h e y  arise. Immersion, however, also has i t s  costs; t h e  par t ies  may tend  less 
and  less t o  view the  master as a benign, uninterested outs ider  as he  o r  she 
takes posit ions o n  t h e  var ious commissions a n d / o r  omissions o f  t h e  part ies. 
Thus,  n o  matter  how o f ten  a master may b e  called on t o  find against  one o r  
another p a r t y ,  h e  o r  she should c l i ng  s tubborn l y  t o  t h e  s tandard  o f  
neut ra l i t y .  

T h e  t im ing o f  mediation in a mastership i s  also unique. For  months t h e  
master may conduct  what  appear t o  be  extended negotiations solely w i t h  t h e  
defendants w i thout  once meeting w i t h  p la in t i f f s  o r  t he  counsel. Nonetheless, 
whatever emerges f rom these apparent ly  uni la tera l  negotiat ions must  be  
acceptable t o  t h e  p la in t i f f s  o r  t h e  issue w i l l  end  up back in court ;  so t h e  
master truly i s  mediat ing between t h e  par t ies  ra the r  t h a n  negot iat ing w i t h  
them in sequence. 

There  a re  a growing number o f  agencies, companies, and ind iv idua ls  
-around the  c o u n t r y  t h a t  p rov ide  t ra in ing  in mediation.31 A master new t o  t h e  



a r t  might consider undergoing such t ra in ing.  It could be a wise investment 
wi th  potential ly r i c h  dividends f o r  the master, the parties, and the court .  

CHAPTER 7 FOOTNOTES 
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Anyth ing (Bantam Books, Toronto: 1980), available in paperback. 

Some o f  these groups are: 

Center f o r  Community Justice 
91 8-4 6 th  Street, N .W. 
Washington, D. C. 20006 
(202) 296-2565 
Linda R. Singer 

Conf l ic t  Management Resources, Inc. 
61 West 62nd Street 
Suite 20C 
New York,  New York  10023 
(21 2) 246-7447 
Joseph B. Stuiberg 

National Ins t i tu te  f o r  Confl ict Resolution 
295 Madison Avenue 
New York, New York  10017 
(21 2) 685-3323 
Herber t  T .  Jefferson 





Append ix  A 

LOCAL RULE OF COURT GOVERNING MASTER'S 

HEARINGS I N  PALMIGIANO V. GARRAHY 



UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF RHODE ISLAND 

LOCAL RULE OF COURT RESTRICTED TO 
PROCEDURES TO BE FOLLOWED IN  A L L  FUTURE 
HEARINGS IN THE CASES OF 

PALMIGIANO v. GARRAHY, et  al. 
C.A. No. 74-172 

ROSS v.GARRAHY, et.  al. 
C.A. No. 75-032 

(a) Master's Review o f  Compliance. 

As deadlines fo r  compliance wi th  porttons o f  the Court 's Order  o f  August  
10, 1977, as subsequently modified, are reached, the Master may make 
tentat ive f indings concerning the defendants' compliance w i th  each paragraph 
o r  sub-paragraph of  the Order. These tentat ive f indings wi l l  be based on 
repor ts  submitted to  the Master b y  the defendants o r  b y  independent experts 
appointed b y  the Master o r  b y  ei ther pa r t y  and on h is  own assessment o f  the 
defendants' progress towards compliance. 

(1) The Master wi l l  provide wr i t ten noti f icat ion t o  bo th  part ies o f  h i s  
tentat ive f indings and intended recommendations t o  the Court.  

( A )  Either pa r t y  may f i le yvritten objections t o  the tentat ive 
f indings o r  recommendations o f  the Master w i th in  ten days o f  receipt. The 
p a r t y  objecting may request a hearing before the Master. A copy o f  the 
objections and request fo r  a hearing shall be served on the opposing par ty .  

( B )  If neither pa r t y  fi les wr i t ten objections wi th in the requisite 
time period, the Master wi l l  proceed t o  f i le  h is  f indings and recommendations 
w i t h  the Court.  

(C)  Both parties, having waived the i r  r i g h t  to  a hearing before 
t he  Master, are precluded from requesting a hearing before the Cour t  wi thout  
a showing o f  exceptional circumstances, except as the Cour t  may otherwise 
o rder  upon application o f  either pa r t y  in the interests o f  justice. 

(2) The  Master a t  any time may schedule a hearing on h is  own motion 
in order t o  hear evidence concerning compliance. He wi l l  provide both  
part ies w i th  wr i t ten notice o f  the date and time o f  such hearings, together 
w i t h  the issues t o  be considered. Master's reports tha t  are based on  such 
hearings may be challenged only pursuant to  the provisions o f  paragraph ( c )  
below. 



( b )  Hearings Before the Master. 

Hearings before the Master wi l l  be informal but in conformance w i th  Rule 
53 o f  the Federal Rules o f  C iv i l  Procedure. S t r i c t  ru les o f  evidence wi l l  not  
be imposed. However, either pa r t y  may object to  the admissibil i ty o r  
relevance o f  any evidence sought to  be introduced, and al l  objections wil l be 
noted fo r  the record. A l l  witnesses wi l l  be sworn. A cour t  reporter  wi l l  
make a record o f  the proceedings. The record wi l l  be t ranscr ibed a t  the 
request o f  either par ty ,  the Master o r  the Court .  The costs o f  a record 
t ranscr ibed a t  the  request o f  either pa r t y  wi l l  be borne b y  the pa r t y  
requesting it, the costs o f  a record t ranscr ibed a t  the request o f  the Master 
o r  the Court  wi l l  be taxed as p a r t  o f  the Master's costs. 

( c )  Master's Reports to the Court .  

Where the  Master has held a hearing, either upon h i s  own motion o r  
upon the request o f  either par ty ,  the Master wi l l  f i le  a formal compliance 
repor t  w i th  the Court.  The repor t  wi l l  contain numbered f indings o f  fact  and 
recommendations to  the Court.  Copies o f  the repor t  wi l l  be  served on both 
parties. 

(1) If ei ther pa r t y  objects to  any o r  al l  of the f indings contained in the 
Master's report,  tha t  pa r t y  shall f i le  wr i t ten objections wi th in ten  days o f  
receipt o f  the report .  The objecting pa r t y  shall note each part icular  f ind ing 
t o  which objection i s  raised, shall provide proposed f indings o f  fact as 
alternatives t o  the challenged f indings, and may request a hearing before the 
Cour t. 

(2) Any  request for  a hearing before the  Cour t  must include a l i s t  o f  
witnesses and documents t o  be  presented t o  the Court.  A copy o f  the 
objections, proposed f indings, and any request fo r  a hearing shall be served 
on the opposing par ty .  

( d )  Hearings before the Court.  

The purpose o f  a hearing before the Cour t  on a Master's repor t  i s  to  
determine whether any o f  the f indings o f  fact  in the repor t  t o  which a pa r t y  
objects are "clearly erroneous," as provided by Rule 53(e)(2) o f  the Federal 
Rules of C iv i l  Procedure. Except as the Cour t  might otherwise order t o  
prevent  manifest injustice, any evidence not  previously presented to  the 
Master wi l l  be  admitted a t  such a hearing only upon a showing tha t  the par ty  
o f fer ing it lacked a reasonable opportuni ty t o  present the evidence t o  the 
Master. 

Enter:  

[ Raymond J . Pett ine] 
Chief  Judqe 
A p r i l  16, 7978 





Appendix B 

IN IT IAL FILING CODE FOR RECORDS 

DEVELOPED IN RUlZ V. ESTELLE 



RUlZ V. ESTELLE 

T A B  CASE ADMINISTRATION 

General Case Administrat ion 

TAB  ORDERS 

Ruiz Docket 
Cour t  o f  Appeals Opinions 
General Orders 
Memorandum Opinion o f  December 1 0 ,  
Decree Grant ing Equitable Relief and 

Declaratory ~ u d g m e n t  (Ap r i l  20,  1981 ) 
Supplemental Memorandum Opinion ( A p r i l  2 0 ,  1981 ) 
Order  Denying Stay (Ap r i l  20,  1981)  
Consent Decree ( A p r i l  20 ,  1981)  
Order o f  Reference ( A p r i l  20,  1981 ) 
Amended Decree Grant ing Equitable Relief and 

Declaratory Judgment (May 1 ,  1981 ) 
Order Requir ing Deposit by June 1 ,  1981 

(May 1 8 ,  1981)  

- PLEADINGSIMOTIONSTAB 

Pr ior  Pleadings and Motions 
Plaint i f f 's Recommendations fo r  Special Master 
Plaint i f f- Intervenor's Nominations fo r  

Special Master 
Defendants' Nomination fo r  Special Master 
Plaint i f f 's Proposed Remedial Order 
Plaint i f f- Intervenor's Proposed Remedial Order  
Defendants' Proposed Remedial 0r d e r  
Motion f o r  Protective Order  (Eroy Brown) 
Defendants' Objections and Motion t o  Vacate 

Appointment and Reference o f  Special Master 
Plaint i f fs '  Response t o  Defendants' Objections 

and Motion t o  Vacate Appointment and Reference 
o f  Special Master 

Plaint i f f- l  ntervenor 's Response to  Defendants' 
Objections and Motion t o  Vacate Appointment 
and Reference o f  Special Master 

Plaint i f f 's Objections t o  Defendants' Proposed 
Standards Governing the Use o f  Chemical Agents 

Special Master's Nominations o f  Persons t o  Serve 
as Monitors 

Application by the Special Master f o r  Permission 
to  Employ Support  Staf f  



- FISCAL MATTERS T A B  

General Fiscal Mat ters 
Budget  
Center  f o r  t h e  S tudy  o f  Law in Ins t i tu t iona l  

L i t igat ion 
Contracts 
Time and Expense Records (General) 
Time and Expense Records (VMN) 
Time and Expense Records (JMB) 
Time and Expense Records (WDA) 
Time and Expense Records (JDL) 
Time and Expense Records (WGB) 
Time and Expense Records (JPT) 
Time and Expense Statements 
Payment Orde rs  
Correspondence 

T A B  STAFF 

General S ta f f  Mat ters 
Vincent  M. Nathan 
Jacqueline M. Boney 
William C. Babcock 
W. Dav id  A rno ld  
Jon D. Levy  
J. Pat r ick  T r u j i l l o  
Prospect ive Monitors and  S ta f f  

T A B  READING FILES 

V incent  M. Nathan 
Jacqueline M. Boney 
William G. Babcock 
W. Dav id  A rno ld  
Jon D . Levy 
J. Pat r ick  T r u j i l l o  

T A B  GENERAL 

Repor t ing  Requirements 
Ruiz Deadlines 
Required Task Guideline (Defendants) 
TDC Annual  Reports 
TDC Stat ist ical  Reports 
TDC Rules & Regulations and Grievance 
Publ ic i ty lMedia 

- CORRESPONDENCET A B  

General Correspondence 
Judge Just ice Correspondence 
P la in t i f f  Counsel Correspondence 
Pla int i f f - l ntervenor  Correspondence 



Defendants Counsel Correspondence 
Hil l iard's Counsel Correspondence 
Director Estelle Correspondence 
TDC Staf f  Correspondence 
Insti tut ional Sta f f  Correspondence 
General lnmate Correspondence 
Judge Singleton Correspondence 
Judge Bue Correspondence 

RESERVED 

- OVERCROWDINGTAB 

Reduction o f  Population 
l nmate Correspondence 
lnst i tut ional Correspondence 
TDC Correspondence 
Counsel Correspondence 
Judge Justice Correspondence 
Exper t  ReportsICorrespondence 
Intra-Off ice Memos and Notes 
General Correspondence 
Compliance Plansl Reports 
Report on Population and Housing (May 1, 1981) 
Pleadings 
RESERVED 

Maximum Population (General) 
Inmate Correspondence 
l nsti tut ional Correspondence 
TDC Correspondence 
Counsel Correspondence 
Judge Justice Correspondence 
Exper t  Reports1 Correspondence 
Intra-Office Memos and Notes 
General Correspondence 
Compliance Plansl Reports 
Pleadings 
RESERVED 

Multiple Cel l ingl  Dormitory Space (General) 
Inmate Correspondence 
lnst i tut ional  Correspondence 
TDC Correspondence 
Counsel Correspondence 
Judge Justice Correspondence 
Exper t  Reports1 Correspondence 
Intra-Office Memos and Notes 
General Correspondence 
Compliance Plansl Reports 
Pleadings 
RESERVED 



- SECURITY & SAFETYTAB 

Security Staf f  (General) 
l nmate Correspondence 
lnst i tut ional Correspondence 
TDC Correspondence 
Counsel Correspondence 
Judge Justice Correspondence 
Exper t  Reports/ Correspondence 
Intra-Off ice Memos and Notes 
General Correspondence 
Compliance Plans1 Reports 
Pleadings 
RESERVED 

Staf f  Tra in ing (General) 
lnmate Correspondence 
lnst i tut ional Correspondence 
TDC Correspondence 
Counsel Correspondence 
Judge Justice Correspondence 
Exper t  ReportsICorrespondence 
Intra-Off ice Memos and Notes 
General Correspondence 
Compliance Plansl Reports 
Pleadings 
RESERVED 

Use o f  Physical Force (General) 
l nmate Correspondence 
Inst i tut ional Correspondence 
TDC Correspondence 
Counsel Correspondence 
Judge Justice Correspondence 
Exper t  Reports1 Correspondence 
Intra-Off ice Memos and Notes 
General Correspondence 
Compliance Plansl Reports 
Pleadings 
RESERVED 

Elimination o f  Bui ld ing Tenders (General) 
l nmate Correspondence 
Inst i tut ional Correspondence 
TDC Correspondence 
Counsel Correspondence 
Judge Justice Correspondence 
Exper t  Reports1 Correspondence 
Intra-Off ice Memos and Notes 
General Correspondence 
Compliance Plansl Reports 
Pleadings 
RESERVED 



T A B  

T A B  

Classif ication (General) 
lnmate Correspondence 
Inst i tu t ional  Correspondence 
TDC Correspondence 
Counsel Correspondence 
Judge Just ice Correspondence 
Exper t  Reports1 Correspondence 
In t ra-Of f  ice Memos and Notes 
General Correspondence 
Compliance Plans/ Reports 
Pleadings 
RESERVED 

HEALTH CARE 

Medical Care (General) 
Inmate Correspondence 
Ins t i tu t iona l  Correspondence 
TDC Correspondence 
Counsel Correspondence 
Judge Just ice Correspondence 
E x p e r t  Reports/Correspondence 
Int ra-Off ice Memos and Notes 
General Correspondence 
Compliance Plans/ Reports 
Pleadings 
RESERVED 

Dental Care (General) 
lnmate Correspondence 
Ins t i tu t iona l  Correspondence 
TDC Correspondence 
Counsel Correspondence 
Judge Just ice Correspondence 
Exper t  ReportslCorrespondence 
Intra-Off ice Memos and Notes 
General Correspondence 
Cornpliance Plansl  Reports 
Pleadings 
RESERVED 

PSYCHIATRIC 

Psychiat r ic  Care (General) 
lnmate Correspondence 
lnst i tu t ional  Correspondence 
TDC Correspondence 
Counsel Correspondence 
Judge Just ice Correspondence 
E x p e r t  Reports/  Correspondence 
Int ra-Off ice Memos and Notes 
General Correspondence 
Compliance Plansl  Reports 
Pleadings 
RESERVED 



T A B  SPECIAL NEEDS PRISONERS 

Special Needs Prisoners (General) 
1 nmate Correspondence 
Ins t i tu t iona l  Correspondence 
TUC Correspondence 
Counsel Correspondence 
Judge Just ice Corresponder~ce 
E x p e r t  Reports/Correspondence 
Int ra-Off ice Memos and Notes 
General Correspondence 
Compliance Plans1 Reports 
Pleadings 
RESERVED 

T A B  DISCIPLINE 

Disc ip l inary Practices and  Procedures 
Inmate Correspondence 
lns t i tu t iona l  Correspondence 
TDC Correspondence 
Counsel Correspondence 
Judge Just ice Correspondence 
E x p e r t  Reports1 Correspondence 
Int ra-Off ice Mernos and Notes 
General Correspondence 
Compliance Plans1 Reports 
Pleadings 

- .15 RESERVED 

T A B- RECORDING OF DISCIPLINARY HEARINGS 
7 

Recording o f  Disc ip l inary Hear ings (General) 
l nmate Correspondence 
l nst i tu t ional  Correspondence 
TDC Correspondence 
Counsel Correspondence 
Judge Just ice Correspondence 
E x p e r t  Reports/Correspondence 
Intra-Off ice Memos and Notes 
Generai Correspondence 
Compliance Plans1 Reports 
Pleadings 
RESERVED 

T A B- SOLITARY CONFl NEMENT 

49.0 Sol i tary C ~ n f i n e n i e n t  (General) 
49.1 lnmate Correspondence 
49.2 lns t i tu t iona l  Correspondence 
49.3 TDC Correspondence 
49.4 Counsel Correspondence 
49.5 Judge Just ice Correspondence 
49.6 E x p e r t  KeportsICorrespondence 



55.0 

Int ra-Off ice Memos and Notes 
General Correspondence 
Compliance Plans/ Reports 
Pleadings 
RESERVED 

- ADMINISTRATIVE SEGREGATION T A B  

Administ rat ive Segregation (General) 
Inmate Correspondence 
lns t i tu t iona i  Correspondence 
TDC Correspondence 
Counsel Correspondence 
Judge Just ice Correspondence 
E x p e r t  Reports1 Correspondence 
Int ra-Off ice Memos and Notes 
General Correspondence 
Compliance Plans/ Reports 
Pleadings 
RESERVED 

Vague Rules (General) 
Inmate Correspondence 
lns t i  tu t ional  Correspondence 
TDC Correspondence 
Counsel Correspondence 
Judge Just ice Correspondence 
E x p e r t  Reports1 Correspondence 
Int ra-Off ice Memos and Notes 
General Correspondence 
Compliance Plans1 Reports 
Pleadings 
RESERVED 

T A B  ACCESS T O  COURTS. COUNSEL AND PUBLIC OFFICIALS 

Access t o  Courts, Counsel and  Publ ic Offcials 
(General) 

lnmate Correspondence 
Ins t i tu t iona l  Correspondence 
TDC Correspondence 
Counsel Correspondence 
Judge Just ice Correspondence 
E x p e r t  Reports1 Correspondence 
Int ra-Off ice Memos and Notes 
General Correspondence 
Compliance Plans/ Reports 
Pleadings 
RESERVED 



T A B-

T A B-

OTHER CONDlTlONS OF CONFINEMENT 

F i r e  Safety 
lnmate Correspondence 
lnst i tu t ional  Correspondence 
TDC Correspondence 
Counsel Correspondence 
Judge Just ice Correspondence 
E x p e r t  Reports1 Correspondence 
Intra-Off ice Memos and Notes 
General Correspondence 
Compliance Plans/ Reports 
Pleadings 
RESERVED 

Health, Safety & Hygiene (General) 
lnmate Correspondence 
lnst i tu t ional  Correspondence 
TDC Correspondence 
Counsel Correspondence 
Judge Just ice Correspondence 
E x p e r t  Repor t s l  Correspondence 
Intra-Off ice Memos and Notes 
General Correspondence 
Compliance Plans1 Reports 
Pleadings 
RESERVED 

NEW FACILIT IES 

New Facil i t ies (General) 
lnmate Correspondence 
lnst i tu t ional  Correspondence 
TDC Correspondence 
Counsel Correspondence 
Judge Just ice Correspondence 
E x p e r t  Repor ts l  Correspondence 
Int ra-Off ice Memos and Notes 
General Correspondence 
Compliance Plans/ Reports 
Pleadings 
RESERVED 

Beto 2 & Grimes U n i t  (General) 
lnmate Correspondence 
lns t i tu t iona l  Correspondence 
TDC Correspondence 
Counsel Correspondence 
Judge Just ice Correspondence 
E x p e r t  Reports1 Correspondence 
Intra-Off ice Memos and Notes 
General Correspondence 
Compliance Plaasl  Reports 
Pleadings 
RESERVED 



Exist ing Units (General) 
Inmate Correspondence 
lnst i tut ional Correspondence 
TDC Correspondence 
Counsel Correspondence 
Judge Justice Correspondence 
Exper t  ReportslCorrespondence 
Intra-Off ice Memos and Notes 
General Correspondence 
Compliance Plans1 Reports 
Pleadings 
RESERVED 

TAB- MANAGERIAL REORGANIZATION 

Managerial Reorganization o f  TDC Facilities 
lnmate Correspondence 
l nsti tut ional Correspondence 
TDC Correspondence 
Counsel Correspondence 
Judge Justice Correspondence 
Exper t  Reports1 Correspondence 
Intra-Off ice Memos and Notes 
General Correspondence 
Compliance Plans1 Reports 
Pleadings 
RESERVED 



Appendix C 

ORDERS OF REFERENCE I N  THREE PRISON CASES 

1. Jones v. Wittenberg 

2. Palmigiano v. Garrahy 

3. Ruiz v. Estelle (excerpts from order  and 
amended orders)  



ORDER OF REFERENCE I N  
JONES V. WITTENBERG 

THEREFORE, FOR THE REASONS STATED, GOOD CAUSE THEREFORE 
APPEARING, it i s  ORDERED t h a t  t h e  motion f i led  b y  p la in t i f f s  f o r  appointment 
of a Special Master t o  superv ise compliance w i th  t h e  o r d e r  o f  J u l y  30, 1971, 
be, and it hereby is, g ran ted  and t h e  par t ies are  g ran ted  t e n  days  f rom t h e  
date o f  filing o f  t h i s  o r d e r  in which t o  make recommendations as t o  a p roper  
person t o  b e  named as Special Master, and it i s  

FURTHER ORDERED t h a t  t h e  func t ion  o f  t h e  Special Master wi l l  b e  t o  
s t u d y  and evaluate a l l  of t he  var ious repor t s  t h a t  have been f i l ed  in t h i s  
matter t o  date and t o  determine what  f u r t h e r  repo r t s  and  evidence a re  
necessary t o  show whether  and t o  what  ex ten t  t h e  present  administ rat ive 
regulat ions and pract ices a t  t h e  Lucas County  Jail a re  in compliance w i t h  t h e  
o r d e r  o f  Ju l y  30, 1971, and it i s  

FURTHER ORDERED tha t  t h e  Special Master shall have t h e  au tho r i t y  t o  
seek orders  f rom t h e  C o u r t  to  show cause why  t h e  defendants, o r  a n y  o f  
t h e i r  agents, employees, o r  persons ac t ing  in concert  w i t h  them, should n o t  
b e  punished as fo r  contempt f o r  fa i lure t o  comply w i t h  h i s  ins t ruc t ions  o r  
orders,  o r  t h e  o rde r  o f  t h i s  Court ,  and it i s  

FURTHER ORDERED t h a t  t h e  Special Master shal l  have t h e  full power t o  
ho ld  hear ings and t o  cal l  witnesses, inc lud ing b o t h  inmates and members o f  
t h e  s ta f f  o f  t h e  Lucas County  Jai l  as he  shall deem necessary, expedient,  o r  
desirable in c a r r y i n g  o u t  h i s  dut ies, and it i s  

FURTHER ORDERED t h a t  t h e  Special Master i s  author ized t o  have 
unl imi ted access t o  a l l  f i les o f  t h e  Lucas County Jail, unl imi ted access t o  t h e  
premises o f  said Jail, and  a l l  and e v e r y  p a r t  thereof,  a t  any  time o r  times o f  
h i s  choosing, and  wi thout  the  necessity o f  giving advance not ice t o  t h e  
ins t i tu t iona l  off ic ials o r  personnel o f  h i s  in tent ion t o  v i s i t  said premises, and 
it i s  

FURTHER ORDERED tha t  the  Special Master shal l  be  author ized t o  
conduct  conf ident ial  in te rv iews a t  any time w i t h  any s t a f f  member o r  inmate, 
and shal l  b e  [ s i c ]  unl imi ted access t o  and the  unl imi ted right t o  a t tend 
ins t i tu t iona l  meetings and  proceedings o f  eve ry  kind and na tu re  whatsoever, 
and  it i s  

FURTHER ORDERED t h a t  t h e  defendants shall post  notices th roughou t  
t h e  said jai l s tat ing t h a t  t h e  C o u r t  has appointed a Special Master, who may 
f rom time t o  time v i s i t  t he  said jail, and ta l k  t o  the  s ta f f  members o r  inmates, 
as h e  shall desi re to  do  so. The  not ice shall emphasize t h a t  t h e  Special 
Master's on l y  funct ion i s  t o  determine t h e  state o f  compliance w i t h  t h e  o rde rs  
o f  t h e  Court ;  t h a t  h i s  appointment i s  no t  t o  b e  considered as p rov id ing  any  
subst i tu te  for ,  o r  addi t ion to, t h e  regu lar  gr ievance and  d isc ip l inary  
procedures o f  t h e  Lucas County  Jail; t h a t  h e  i s  no t  t o  invest igate, t o  
arb i t ra te ,  o r  t o  i n te r fe re  w i t h  t h e  disposit ion of t he  gr ievances o r  complaints 
o f  ind iv idua l  inmates o r  s ta f f  members; t h a t  if t h e  Special Master desires any  
information f rom e i ther  inmates o r  s ta f f  w i t h  respect t o  such matters, h e  w i l l  



in i t iate the  matter; and tha t  if any person, inmate o r  s ta f f  member desires t o  
b r i n g  any matter t o  the attention o f  the Special Master, he o r  she may do so 
on ly  b y  making the desire known to  counsel fo r  the parties, who wi l l  then 
decide whether o r  no t  to  b r i ng  the matter t o  the attention o f  the Special 
Master. The notices t o  be posted throughout the Lucas County Jail shall 
state the name and address o f  counsel fo r  p la in t i f f  and counsel f o r  
defendants. The notices shall remain posted until the Special Master has 
been discharged. The  form o f  the notices shall be dra f ted b y  counsel and 
f i xed  b y  the Special Master, and it i s  

FURTHER ORDERED tha t  no t  later than ninety days a f ter  h i s  
appointment, the Special Master shall f i le  h is  f i r s t  report ,  evaluating the 
compliance of the defendants w i th  th i s  Court 's order  o f  Ju ly  30, 1971. The 
report should, w i th  respect to  each part icular  f indings therein, state the 
evident iary basis fo r  the f inding,  whether observation, interview, statistics, 
hearing, o r  any combination thereof. As to  each item o f  said order, the 
repor t  should show: 

(1 )  the state o f  compliance; 

(2)  any applicable departmental o r  inst i tut ional regulations, and present 
actual practices thereunder in the Lucas County Jail; 

(3 )  the degree o f  cooperation given the Special Master b y  the defendants 
and  members o f  the s ta f f  o f  said jail, specifically naming any s ta f f  members 
who have been uncooperative and the details o f  the i r  lack o f  cooperation; and 

(4 )  a time-table fo r  establishing full compliance w i th  any port ion o f  said 
order  which the Special Master f inds i s  not  being complied with. 

and it i s  

FURTHER ORDtRED that  a f ter  the f i l ing  o f  the ini t ial  report ,  the Special 
Master shall f i le  reports not  less often than every ninety days, until he f inds 
tha t  the Court 's order o f  Ju ly  30, 1971, is  being f u l l y  complied w i th  in every 
respect, and tha t  such compliance has been continuing fo r  a suf f ic ient  length 
o f  time t o  make a lapse into noncompliance improbable. A t  tha t  time the 
repor t  o f  the Special Master may recommend h is  discharge and the termination 
o f  the Court 's jur isdict ion herein, and it is 

FURTHER ORDERED tha t  the Special Master shall be allowed h is  
necessary expenses and reasonable fees f o r  h i s  services in car ry ing  ou t  h is  
duties, which shall be taxed as pa r t  o f  the costs o f  th is  matter and assessed 
against the defendants in the i r  off icial  capacities as sher i f f  and county 
commissioners, t o  be paid out  o f  funds budgeted b y  the Board o f  County 
Commissioners o f  Lucas County, Ohio fo r  the operations o f  the Lucas County 
Sher i f f 's  Department and Board o f  County Corqmissioners. I T  IS SO 
ORDERED. 
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[24]  11. A Master shall be  appointed by the  C o u r t  w i t h i n  thirty days  
and shall be  empowered t o  monitor compliance w i t h  and implementation o f  t h e  
r e l ~ e f  o rdered in t h i s  case, in keeping w i t h  i t s  purposes as rec i ted in t h e  
Opinion. The  Master shall also advise and assist t h e  Department t o  t h e  
ful lest ex ten t  possible. T h e  Master w i l l  r e p o r t  on  a monthly  basis t o  t h e  
Cour t  on  the  progress  o f  such compliance and implementation. 

(a) In o r d e r  t o  c a r r y  o u t  h i s  dut ies, t h e  Master o r  h i s  delegates shall 
have unl imi ted access t o  any  faci l i t ies, bu i ld ings  o r  premises u n d e r  t h e  
contro l  o f  t h e  Department o f  Correct ions, o r  any  records, f i les o r  papers 
maintained by said Department. Access shall be g ran ted  a t  any  time and  no 
advance not ice shall be  necessary. 

(b )  T h e  Master i s  author ized t o  conduct  conf ident ial  in te rv iews a t  any  
time, w i thout  advance notice, w i t h  any  s ta f f  member o r  employee o f  t h e  
Department o r  any  pr isoner.  The  Master o r  h i s  delegate may a t tend any  
inst i tu t ional  meetings o r  proceedings. 

( c )  T h e  Master may requ i re  w r i t t e n  repor t s  f rom any s t a f f  members o r  
employees o f  t h e  Department o f  Correct ions w i t h  respect t o  compliance w i t h  
and implementation o f  t h i s  Cour t ' s  orders,  

( d )  T h e  Master shall be empowered t o  recommend t o  t h e  C o u r t  t h a t  a n y  
s t a f f  member o r  employee o f  such Department b e  moved o r  t rans fe r red  w i th in  
t h e  Department as he  deems necessary t o  obta in compliance w i t h  and imple-
mentation o f  t h i s  Court 's  o rde r .  In t h e  event  t h a t  hiring o f  addit ional 
personnel o r  t h e  terminat ion o f  any  c u r r e n t  personnel i s  necessary to  c a r r y  
o u t  o r  t o  p r e v e n t  in ter ference w i t h  t h e  Cour t ' s  order ,  t h e  Master shal l  f i l e  a 
wr i t t en  r e p o r t  w i t h  t h e  C o u r t  expla in ing why  such act ion i s  necessary. 
Defendants may f i le  a w r i t t e n  response t o  t h e  r e p o r t  and t h e  Cour t  shal l  
approve o r  re ject  t h e  recommendation o f  t h e  Master. 

(e)  T h e  Master may act as a whole o r  t h r o u g h  subcommittees appointed 
by him. 

(f) The  Master i s  author ized t o  select and h i r e  w i t h  t h e  p r i o r  approval  
o f  t h e  Court ,  a full t ime s ta f f  consul tant  if such person i s  needed to  assist  
h im in c a r r y i n g  o u t  h i s  dut ies and one full t ime clerk-stenographer if needed. 
Adequate off ices, equipment and suppl ies shall b e  made available by t h e  
defendants. T h e  Master may also consul t  appropriate, independent 
specialists. 

(g )  Necessary expenses f o r  c a r r y i n g  o u t  t h e  Master's du t ies  shal l  be  
pa id  pu rsuan t  t o  Rule 53, Federal Rules o f  C iv i l  Procedure, and  shal l  b e  
taxed as p a r t  o f  t h e  costs o f  t h i s  case against t he  defendants in the i r  of f ic ia l  
capacities. 

12. T h e  defendants shall, w i th in  s i x  months f rom t h e  date o f  t h i s  
o rder ,  submit to  t h e  Master and t o  t h e  C o u r t  a comprehensive r e p o r t  se t t ing  
f o r t h  the i r  p rogress  in t h e  implementation o f  each and eve ry  subparagraph o f  
t h i s  o rder .  The  r e p o r t  shall also include a timetable f o r  full compliance. 
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Pursuant  t o  these bases o f  au tho r i t y ,  t he  Special Master shall assist t h e  
C o u r t  by moni tor ing compliance w i t h  t h e  Cour t ' s  o rde rs  in t h i s  cause. A l l  
act ions of t h e  Special Master and  any  monitors o r  members o f  t h e  Special 
Master 's staff wi l l  b e  under  t h e  d i r e c t  contro l  and superv is ion o f  t h e  Court .  
In par t icu lar ,  t he  Special Master and o ther  persons operat ing on t h e  Cour t ' s  
beha l f  shal l  no t  in tervene in t h e  administ rat ive management o f  t h e  Texas 
Department o f  Correct ions o r  any  of i t s  inst i tu t ions.  In addit ion, t h e  Special 
Master, h i s  s ta f f  and any  monitors who a re  appointed shall no t  be  empowered 
t o  d i rec t  t h e  defendants o r  any  o f  t h e i r  subordinates t o  take o r  t o  re f ra in  
f rom tak ing  any specif ic act ion t o  achieve compliance. The  sole power t o  
d i r e c t  compliance and t o  pun ish  noncompliance remains w i t h  t h i s  Cour t .  T h e  
dut ies  o f  t h e  Special Master, then,  wi l l  b e  t o  observe, monitor, find facts, 
r e p o r t  o r  t es t i f y  as to  h i s  f ind ings,  and make recommendations t o  t h e  C o u r t  
concerning steps which should b e  taken t o  achieve compliance. T h e  Special 
Master may and should assist t h e  defendants in e v e r y  possible way, and  t o  
t h i s  end h e  may and should confer in formal ly  w i t h  t h e  defendants and the i r  
subordinates on matters a f fec t ing  compliance. In o rde r  t o  accomplish these 
objectives, t h e  Special Master shall have t h e  fol lowing powers: 

1. T h e  Special Master shal l  have unl imited access t o  any  faci l i t ies, 
bu i ld ings ,  o r  premises u n d e r  t h e  ju r isd ic t ion  o r  contro l  o f  t h e  
Texas Department o f  Correct ions, and no advance not ice o f  any  
v i s i t  o r  inspect ion shall be  required.  

2. T h e  Special Master shal l  have unl imi ted access t o  t h e  records, f i les 
and papers maintained by t h e  Texas Department o f  Correct ions t o  
t h e  ex ten t  t h a t  such access i s  related t o  the  performance o f  t h e  
Special Master 's dut ies o f  moni tor ing compliance. Such access shall 
inc lude a l l  Departmental, inst i tu t ional ,  and inmate records, 
inc lud ing b u t  n o t  l imited t o  medical records. The  Special Master 
may obta in copies o f  a l l  such re levant  records, f i les and papers. 

3 .  T h e  Special Master may conduct  conf ident ial  in terv iews w i t h  a l l  s ta f f  
members and employees o f  t h e  Texas Department o f  Correct ions. In 
addition, he  may engage in informal conferences w i t h  such s ta f f  
members and employees, and  such persons shall cooperate w i t h  t h e  
Special Master and respond t o  a l l  inqu i r ies  and requests re lated t o  
compliance w i t h  t h e  Cour t ' s  o rde rs  in t h i s  case. T h e  Special Master 
may r e q u i r e  compilation and  communication o f  o ra l  o r  w r i t t e n  
information re levant  t o  such compliance. 

4 .  T h e  Special Master may conduct  conf ident ial  in te rv iews and meetings 
a t  t he  i ns t i t u t i on  t o  which they  are  conf ined w i t h  any  pr isoner  o r  
g r o u p  o f  p r isoners  under  t h e  ju r isd ic t ion  o f  t h e  Texas Department 
o f  Correct ions. 

5. T h e  Special Master may a t tend any formal inst i tu t ional  meetings o r  
proceedings a t  a n y  i ns t i t u t i on  under  t h e  ju r isd ic t ion  o f  t h e  Texas 
Department o f  Correct ions. 



6. T h e  Special Master may requ i re  wr i t t en  repor t s  f rom any  s ta f f  
member o r  employee o f  t h e  Texas Department o f  Correct ions w i th  
respect t o  compliance w i t h  t h i s  cour t ' s  orders.  

7. T h e  Special Master shall have t h e  full power t o  o r d e r  a n d  conduct  
hear ings w i t h  respect t o  t h e  defendants'  compliance w i t h  th i s  
Cour t ' s  orders.  T o  t h i s  end  h e  shall have t h e  power to  requ i re  the  
attendance of witnesses, inc lud ing b o t h  pr isoners  and employees o f  
t h e  Texas Department of Correct ions, and  he  shal l  exerc ise a l l  
o ther  powers described in subsection (c )  o f  Rule 53 o f  t h e  Federal 
Rules o f  C iv i l  Procedure. 

8. T h e  Special Master may select and employ necessary administrat ive, 
cler ical,  and suppor t  s taf f .  A l l  such persons as wel l  as t h e  na tu re  
o f  t h e i r  compensation sthall be  approved by t h e  C o u r t  in advance o f  
t h e i r  employment. In addit ion, w i t h  advance permission o f  t h e  
Cour t ,  t h e  Special Master may h i r e  independent specialists and 
exper t s  t o  assist h im in fulfilling t h e  responsib i l i t ies assigned t o  
him by th i s  Court .  

9. In exerc is ing t h e  powers enumerated in paragraphs 1 t h r o u g h  6 
above, the  Special Master may ac t  by himself, o r  t h r o u g h  monitors 
appointed by the  Cour t .  A l l  actions o f  such monitors, however, 
shal l  b e  superv ised and coordinated by t h e  Special Master in o r d e r  
t o  accomplish t h e  object ives o f  t h i s  Reference. 

T h e  Special Master shall, as h e  deems necessary o r  as requ i red  by t h e  
Court ,  f i l e  repo r t s  w i t h  the  C o u r t  in which he  shall make f i nd ings  concerning 
t h e  defendants' compliance w i t h  t h e  provis ions o f  t h e  Cour t ' s  Orde rs  and  t h e  
need, i f any,  f o r  supplemental remedial action. In general, t h e  Special 
Master's repo r t s  t o  t h e  C o u r t  wi l l  b e  based upon repor t s  prepared by 
ind iv idua l  monitors appointed by t h e  C o u r t  as follows: 

Reports o f  t h e i r  factual observat ions shall be  prepared by the  
monitors appointed by the  C o u r t  and shal l  be  submit ted t o  t h e  
par t ies and t o  t h e  Special Master. A n y  objections t o  such a r e p o r t  
shal l  be the  subject o f  a hear ing  before the  Special Master upon 
request  o f  any  pa r t y .  A f t e r  t he  par t ies have had an oppor tun i t y  
t o  respond o r  object t o  a monitor 's repor t ,  w i t h  o r  w i thout  a 
hearing, t he  Special Master shall f i l e  h i s  r e p o r t  w i t h  t h e  Cour t ,  
inc luding h i s  f ind ings  o f  fac t  based upon t h e  monitor 's repor t ,  t h e  
record  o f  any  hearing, o r  both.  

No objection may be  f i led  t o  t h e  Special Master's r e p o r t  which could 
have been f i led  t o  t h e  moni tor 's  r e p o r t  preceding it. Otherwise, 
any  p a r t y  may f i l e  w r i t t e n  objections to  t h e  Special Master's r e p o r t  
w i th in  f i f teen days  o f  t h e  filing thereof  w i t h  t h e  Court .  T h e  
object ing p a r t y  shall note each par t icu lar  finding o r  recommendation 
to  which object ion i s  made, shall p rov ide  proposed al ternat ive 
f indings,  and may request  a hear ing  o r  ora l  argument before t h e  
Cour t .  



3. Any  request fo r  a hearing before the  Cour t  must include a l i s t  o f  
witnesses and documents to  be presented t o  the Court.  A copy o f  
the objections, proposed f indings, and any request for a rehearing 
shall be served on  al l  parties. 

4 .  The Special Master's f indings o f  fact shall be accepted b y  the Cour t  
unless shown to  be clearly erroneous. A n y  evidence not  previously 
presented t o  the Special Master in the course o f  the formal hearing 
preceding h i s  repor t  wi l l  be admitted a t  a hearing before the Cour t  
only upon a showing tha t  the pa r t y  offering it lacked a reasonable 
opportuni ty to  present the evidence to  the Special Master. 

In addition, the Special Master may submit reports based upon hearings 
held by him in the absence of prel iminary reports by monitors, and in such 
instances the Special Master's reports and f indings shall be t reated in 
accordance w i th  the provisions of Rule 53 o f  the  Federal Rules o f  C iv i l  
Procedure. The Special Master may also submit reports based upon h is  own 
observations and investigations in the absence o f  a formal hearing before him, 
and such reports and f indings shall be  treated as those o f  an exper t  
appointed under Rule 706 o f  the Federal Rules o f  Evidence. In any event, 
however, the Special Master's f indings must be based upon evidence which i s  
made pa r t  o f  the record before the Court.  



IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

DAVID RUIZ, e t  al., 1 

Plaint i f fs  1 

UNITED STATES OF AMERICA 1 

Plaint i f f- l  ntervenor 1 

VS. ) C iv i l  Act ion No. H-78-987 

W. J. ESTELLE, JR., e t  al., 1 

Defendants 1 

AMENDED ORDER OF REFERENCE 

The Court,  having discovered an e r ro r  in the t ex t  o f  the Order  entered 
on June 18, 1981, modifying i t s  earl ier Order  o f  A p r i l  20, 1981, appoint ing a 
Special Master in th is  cause, hereby issues th is  Amended Order  o f  Reference 
which shall supersede the aforementioned previous Orders. 

In a Memorandum Opinion f i led on December 10, 1980, the  Cour t  
announced i t s  intention to appoint one o r  more Special Masters in t h i s  cause. 
Subsequently, the Cour t  received nominations from al l  part ies and reviewed a t  
length the qualif ications o f  those persons whose names were submitted fo r  
consideration. For the reasons set f o r t h  in i t s  earl ier opinion, the  Cour t  
hereby appoints Vincent M. Nathan t o  serve as Special Master for  the Cour t  
in th is  cause. 

Mr. Nathan was nominated both  b y  the p la in t i f fs  and b y  the United 
States o f  America. A nat ive Texan, he graduated from the Univers i ty  o f  
Oklahoma College o f  Law in 1959. He was a member o f  the facul ty o f  the 
College of  Law of  the Univers i ty o f  Toledo fo r  16 years, du r ing  the last 10 o f  
which he served as a Professor o f  Law. He is now engaged in the pract ice o f  
law in Toledo, Ohio. 

Mr. Nathan was appointed in December o f  1975 by the United States 
D is t r i c t  Cour t  f o r  the Northern Dis t r ic t  o f  Ohio to  serve as Special Master in 
Taylor  v .  Perini , l i t igat ion involv ing the Marion Correctional Ins t i tu t ion in 
Marion, Ohio. In January o f  1977, Mr. Nathan was appointed b y  the same 
cour t  t o  serve as Special Master in Jones v. Wittenburg, l i t igat ion involv ing 
the Lucas County Jail in Toledo, Ohio. -11 In June o f  1979 Mr. Nathan was 

-11 Mr. Nathan's reports in Taylor  were confirmed by the d is t r i c t  cour t  and 
publ ished a t  413 F.SUDD. 198 (1976). 421 F. S u m .  742 (1976). 431 

570 (1 9771, 446 ' F . S U ~ ~ .F . S U ~ ~ .  1186- (1977). 455 F'.' Supp. 1255 (1.978). 
and 477 F.Supp. 1289 (1978). His repor t  in Jones, which was also 
confirmed by the d is t r i c t  court ,  was publ ished a t  F ~ . S u p p .  60 (1977). 
Taylor  i s  a rare  example o f  pr ison conditions l i t igat ion which has come to  
an end, a fact  which commends Mr. Nathan's appointment by th is  Court.  



-- 

appointed by t h e  Un i ted  States D i s t r i c t  C o u r t  f o r  t h e  Southern D i s t r i c t  o f  
Georgia t o  serve as Special Moni tor  in Gu th r ie  v .  Evans, l i t igat ion i nvo lv ing  
t h e  Georgia State Pr ison in Reidsvil le, Georgia. He cont inues t o  serve t h a t  
c o u r t  as special monitor a t  t h i s  time. 

Mr .  Nathan i s  t h e  author  o f  The  Use o f  Masters in Ins t i tu t iona l  Reform 
Lit igat ion, 10 Tol.  L. Rev. 419 (1979), which was republ ished and d i s t r i bu ted  
by the  Federal Judicial  Center.  He has served and cont inues t o  serve as a 
consul tant  f o r  t h e  National I ns t i t u te  of Correct ions and i s  a n  acknowledged 
exper t  in t h e  f ie ld  o f  implementation o f  judicial  decrees in a correct ional 
set t ing.  In view o f  h i s  extensive experience and impressive credentials, 
Mr.  Nathan i s  fully qual i f ied t o  assume t h e  enormous responsibi l i t ies o f  
moni tor ing compliance w i t h  t h e  Cour t ' s  o r d e r  in t h i s  cause. Because t h e  
scope o f  appl icat ion o f  t h e  Cour t ' s  remedial o rde rs  in t h i s  case wi l l  be  
i n f i n i t e l y  broader than  t h a t  encountered in any o ther  example o f  correct ional 
l i t igat ion, it i s  essential t h a t  t h e  Special Master b e  a person w i t h  extensive 
experience and an establ ished record  o f  success. 

In addit ion, t h e  C o u r t  wi l l  appoint  several monitors t o  assist t h e  Special 
Master. These monitors w i l l  be  persons o f  high professional qual i f icat ion who 
a re  nominated by t h e  Special Master. The  Special Master shal l  superv ise t h e  
act iv i t ies o f  such monitors in accordance w i t h  t h e  guidel ines announced in 
Newman v. Alabama, 559 F.2d 283, 290 (5 th  C i r .  l977) ,  cer t .  denied, 98 S. 
Ct .  3144 (1978). -21 

T h e  C o u r t  g rounds  i t s  appointment o f  a Special Master in t h i s  case upon 
two independent sources o f  au tho r i t y .  F i rs t ,  it rel ies upon i t s  inherent  
power t o  make such a n  appointment: 

Cour t s  have ( a t  least in t h e  absence o f  legislat ion t o  t h e  con t ra ry )  
inherent  power t o  p rov ide  themselves w i t h  appropr ia te  inst ruments 
requ i red  f o r  t h e  performance o f  t h e i r  du t ies  . . . T h i s  power includes 
au tho r i t y  t o  appoint  persons unconnected w i t h  t h e  c o u r t  t o  a id  judges in 
t h e  performance o f  specif ic judicial  dut ies, as they  may ar ise in t h e  
progress  o f  a cause. From t h e  commencement o f  o u r  Government, it has 
been exercised by t h e  federal cour ts ,  when s i t t i n g  in equ i ty ,  by 
appoint ing,  e i ther  w i t h  o r  w i thout  t h e  consent o f  t h e  part ies, special 
masters, audi tors,  examiners and commissioners. 

E x  pa r te  Peterson, 253 U.S. 300 (1920). T h e  enforcement o f  i t s  remedial 
o rde r  i s  a judicial  duty which res ts  w i t h  th i s  Cour t ,  and it has t h e  inherent  
power t o  appoint  a Special Master t o  p rov ide  assistance toward t h i s  end. 

-21 T h e  C o u r t  does n o t  contemplate the  appointment o f  a separate monitor 
f o r  each p r i son  in Texas as t h e  C o u r t  in Newman suggested would be 
appropr iate.  T h e  appointment o f  a separate and qual i f ied monitor f o r  
each o f  Texas1 16 pr isons would resu l t  in an enormous expend i tu re  o f  
pub l ic  funds.  Rather, t he  C o u r t  contemplates t h a t  t he  Special Master 
w i l l  b e  able t o  u t i l i ze  a s t a f f  o f  perhaps 6 ful l - t ime monitors t o  monitor 
compliance th roughou t  t h e  Texas system. Such a model wi l l  achieve t h e  
minimal level o f  in t rus iveness sought  by t h e  C o u r t  in Newman. 



Second, the Cour t  relies upon Rule 53 o f  the Federal Rules o f  C iv i l  
Procedure in making th is  reference. In i t s  Memorandum Opinion of December 
10, 1980, re fer red to  above, the Cour t  has demonstrated that  the appointment 
o f  a Master i s  both  necessary and appropriate in accordance w i th  the 
provisions o f  Rule 53. The formal fact  f ind ing role contemplated by the Rule 
wi l l  be part icular ly  relevant to  the Special Master in th is  case to  the extent  
that  he may hold hearings and make factual f indings as a resu l t  o f  those 
hearings fo r  review b y  the Court.  

Pursuant t o  these bases o f  author i ty ,  the Special Master shall assist the 
Cour t  b y  monitoring compliance wi th  the Court 's  orders  in th is  cause. A l l  
actions o f  the Special Master and any monitors o r  members o f  the Special 
Master's s ta f f  wi l l  be under the d i rec t  control and supervision o f  the Court.  
In part icular ,  the Special Master and other persons operating on the Court 's  
behalf shall not  intervene in the administrative management o f  the  Texas 
Department o f  Corrections o r  any o f  i t s  inst i tut ions. In addition, the  Special 
Master, h i s  s ta f f  and any monitors who are appointed shall not  be empowered 
to  d i rec t  the defendants o r  any o f  the i r  subordinates to  take o r  t o  re f ra in  
from taking any specific action t o  achieve compliance. The sole power t o  
d i rec t  compliance and t o  punish noncompliance remains w i th  th i s  Court.  The 
duties o f  the Special Master, then, wi l l  be to  observe, monitor, find facts, 
repor t  o r  tes t i fy  as to  h is  f indings, and make recommendations to  the Cour t  
concerning steps which should be taken to  achieve compliance. The  Special 
Master may and should assist the defendants in every  possible way, and to  
th i s  end he may and should confer informally w i th  the defendants and the i r  
subordinates on matters affect ing compliance. In order  t o  accomplish these 
objectives, the Special Master shall have the following powers: 

1. The Special Master shall have unlimited access t o  any facilities, 
bui ldings, o r  premises under  the jur isdict ion o r  control  o f  the 
Texas Department o f  Corrections, and no advance notice o f  any 
v i s i t  o r  inspection shall be required. 

2. The Special Master shall have unlimited access to  the records, f i les 
and papers maintained by the Texas Department o f  Corrections t o  
the extent  that  such access i s  related t o  the performance o f  the 
Special Master's duties o f  monitoring compliance. Such access shall 
include al l  Departmental, inst i tut ional,  and inmate records, 
inc luding but no t  limited to  medical records. The Special Master 
may obtain copies o f  al l  such relevant records, f i les and papers. 

The Special Master may conduct confidential interviews w i th  all s ta f f  
members and employees o f  the Texas Department o f  Corrections. In 
addition, he may engage in informal conferences w i th  such s ta f f  
members and employees, and such persons shall cooperate w i th  the 
Special Master and respond t o  al l  inquir ies and requests related t o  
compliance w i th  the Court 's orders in th is  case. The Special Master 
may requ i re  compilation and communication o f  oral o r  wr i t ten 
information relevant to  such compliance. 



4. The Special Master may conduct confidential interv iews and meetings 
a t  the inst i tut ion t o  which they are confined w i th  any prisoner o r  
g roup  o f  prisoners under the jur isdict ion o f  the Texas Department 
o f  Corrections. 

5. The Special Master may at tend any formal inst i tut ional meetings o r  
proceedings a t  any ins t i tu t ion under the jur isdict ion o f  the Texas 
Department o f  Corrections. 

6 .  The Special Master may requ i re  wr i t ten reports from any s ta f f  
member o r  employee o f  the Texas Department o f  Corrections wi th 
respect t o  compliance w i th  th i s  Court 's orders. 

7. The  Special Master shall have the full power to  order  and conduct 
hearings w i th  respect t o  the defendants' compliance w i th  th is  
Court 's orders. To  th is  end he shall have the power t o  requ i re  the 
attendance o f  witnesses, inc luding both  pr isoners and employees o f  
the Texas Department o f  Corrections, and he shall exercise a l l  
other powers described in subsection (c )  o f  Rule 53 o f  the Federal 
Rules o f  C iv i l  Procedure. 

8. The Special Master may select and employ necessary administrative, 
clerical, and support  staff .  A l l  such persons as well as the nature 
o f  the i r  compensation shall be approved by the Cour t  in advance o f  
the i r  employment. In addition, w i th  advance permission o f  the 
Court,  the Special Master may h i r e  independent specialists and 
experts t o  assist him in fulfilling the responsibil it ies assigned t o  
him b y  th is  Order. 

9 .  In exercising the powers enumerated in paragraphs 1 th rough  6 
above, the Special Master may act  by himself, o r  th rough  monitors 
appointed b y  the Court.  A l l  actions o f  such monitors, however, 
shall be supervised and coordinated by the Special Master in order 
to  accomplish the objectives o f  t h i s  Reference. 

The Special Master shall, as he deems necessary o r  as requ i red by the 
Court,  f i le  reports w i th  the Cour t  in which he shall make f indings concerning 
the defendants' compliance w i th  the provisions o f  the  Court 's Orders and the 
need, if any, f o r  supplemental remedial action. In general, the Special 
Master's reports t o  the Cour t  wi l l  be based upon reports prepared b y  
individual monitors appointed by the Cour t  as follows: 

Reports on the i r  factual observations shall be prepared by the 
monitors appointed b y  the Cour t  and shall be  submitted t o  the 
part ies and to  the Special Master. A n y  objections t o  such a repor t  
shall be the subject o f  a hearing before the Special Master upon 
request o f  any par ty .  A f t e r  the part ies have had an opportuni ty 
to  respond o r  object t o  a monitor's report,  w i th  o r  wi thout  a 
hearing, the Special Master shall f i le  h is  repor t  w i th  the Court, 
inc luding h i s  f indings o f  fact  based upon the monitor's report,  the 
record o f  any hearing, o r  both. 



No objection may be f i led to  the Special Master's repor t  which could 
have been f i led to  the monitor's repor t  preceding it. Otherwise, 
any pa r t y  may f i le wr i t ten objections to  the Special Master's repor t  
w i th in  f i f teen days of the f i l ing  thereof w i th  the Court.  The 
objecting pa r t y  shall note each part icular  f ind ing o r  recommendation 
t o  which objection is  made, shall provide proposed al ternat ive 
f indings, and may request a hearing o r  oral argument before the 
Court.  

Any  request fo r  a hearing before the Cour t  must include a l i s t  o f  
witnesses and documents to  be presented to  the Court.  A copy o f  
the objections, proposed f indings,  and any request f o r  a rehearing 
shall be  served on al l  parties. 

The Special Master's f indings o f  fact shall be accepted b y  the Cour t  
unless shown to  be clearly erroneous. A n y  evidence not  previously 
presented t o  the Special Master in the course o f  the formal hearing 
preceding h is  repor t  wi l l  be admitted a t  a hearing before the Cour t  
only upon a showing tha t  the pa r t y  o f fer ing it lacked a reasonable 
opportuni ty t o  present the evidence t o  the Special Master. 

addition, the Special Master may submit reports based upon hearings 
held b y  him in the  absence o f  prel iminary reports by monitors, and in such 
instances the Special Master's reports and f indings shall be t reated in 
accordance w i th  the provisions o f  Rule 53 o f  the Federal Rules o f  C iv i l  
Procedure. The Special Master may also submit reports based upon h i s  own 
observations and investigations in the absence o f  a formal hearing before him. 
In any event, however, the Special Master's f indings must be based upon 
evidence which i s  made pa r t  o f  the record before the Court.  

The  Special Master shall be compensated a t  the rate o f  Ninety-Five 
Dollars ($95.00) per  hour  fo r  services performed in accordance w i th  th is  
Order.  Appropriate compensation fo r  members o f  the Special Master's s ta f f  as 
well as that  o f  monitors shall be established by the Cour t  upon the 
recommendation o f  the Special Master and af ter  notice to  al l  part ies. A l l  
reasonable expenses incur red by the Special Master in the course o f  the 
performance o f  h i s  duties, including but not  limited to  the rental o f  of f ice 
space and equipment in Texas, salaries o f  staff ,  long distance telephone, 
photocopying, p r in t ing ,  travel,  data processing, and postage, shall be 
reimbursed. 

The cost o f  the mastership shall be borne b y  the defendants as costs in 
th i s  action. The  Special Master shall submit to  the Cour t  periodic statements 
o f  h i s  time and expenses fo r  review and approval b y  the Court. 

THE DEFENDANTS ARE HEREBY ORDERED to  deposit the sum o f  One 
Hundred F i f t y  Thousand Dollars ($150,000.00) wi th  the Clerk  of th i s  Cour t  as 
inter im payment o f  costs, and payments to  the Special Master and t o  monitors 
shall be made by order o f  the Cour t  ou t  o f  such funds. As payments are 
made b y  the Clerk, the  defendants shall deposit additional sums wi th  the 
Clerk  as the Cour t  may order and direct .  



The Special Master may cause copies of th i s  Order o f  Reference o r  
port ions thereof t o  be  posted in any facil ity under  the jur isdict ion o f  the 
Texas Department of Corrections and may cause such copies to  be d is t r ibuted 
t o  inmates wi th in  such facilities and t o  employees o f  the Texas Department o f  
Corrections. 

SO ORDERED th is  24th day o f  July, 1981. 

William Wayne Justice 
Chief Judge 
United States Dis t r ic t  Cour t  
Eastern Dis t r ic t  o f  Texas 
Judge Presiding 
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I N  THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

D A V I D  RUIZ, e t  al., 1 

Pla int i f fs  1 

UNITED STATES OF AMERICA 1 

Pla int i f f - In tervenor 1 

VS. ) C iv i l  Act ion No. H-78-987 

W. J. ESTELLE, JR., e t  al. , 1 

Defendants 1 

AMENDED ORDER OF REFERENCE 

In a Memorandum Opinion f i led  o n  December 10, 1980, t h e  C o u r t  
announced i t s  in ten t ion  t o  appoint  one o r  more Special Masters in t h i s  cause. 
Subsequently,  t he  C o u r t  received nominations f rom a l l  par t ies and reviewed a t  
length  t h e  qual i f icat ions o f  those persons whose names were submitted f o r  
consideration. For  t h e  reasons set f o r t h  in i t s  ear l ier  opinion, t h e  C o u r t  
hereby appoints V incent  M. Nathan t o  serve as Special Master fo r  t h e  C o u r t  
in t h i s  cause. 

Mr.  Nathan was nominated b o t h  by t h e  p la in t i f f s  and b y  t h e  Un i ted  
States o f  America. A nat ive  Texan, he  graduated f rom t h e  Un ive rs i t y  o f  
Oklahoma College o f  Law in 1959. He was a member of t h e  facu l ty  o f  t h e  
College o f  Law o f  t h e  Un ive rs i t y  o f  Toledo fo r  16 years, during t h e  last 10 o f  
which he  served as a Professor o f  Law. He i s  now engaged in t h e  pract ice o f  
law in Toledo, Ohio. 

Mr. Nathan was appointed in December o f  1975 by t h e  Un i ted  States 
D i s t r i c t  C o u r t  f o r  t h e  Nor the rn  D i s t r i c t  o f  Ohio t o  serve as S ~ e c i a l  Master in 
Tay lor  v. Perini ,  l i t iga t ion  invo lv ing  t h e  Marion ~ o r r e c t i o n a i  I ns t i t u t i on  in 
Marion, Ohio. In January o f  1977, Mr .  Nathan was appointed by t h e  same 
c o u r t  to  serve as Special Master in Jones v .  Wittenberg, l i t igat ion i nvo lv ing  
the  Lucas County  Jail in Toledo, Ohio. 1I In June o f  1979 Mr.  Nathan was 
appointed by the  Un i ted  States D is t r ic t -Cour t  f o r  t he  Southern D i s t r i c t  o f  
Georgia t o  serve as Special Monitor in Gu th r ie  v .  Evans, l i t igat ion invo lv ing  
t h e  Georgia State Prison in Reidsvil le, Georgia. He cont inues t o  serve t h a t  
c o u r t  as special monitor a t  t h i s  time. 

Mr.  Nathan's repo r t s  in Tay lor  were conf irmed b y  t h e  d i s t r i c t  c o u r t  and 
publ ished a t  413 F. Supp. 198 ( l976),  421 F. Supp. 742 ( l976) ,  431 F. 
Supp. 570 (1977), 446 F. Supp. 1186 (1977), 455 F. Supp. 1255 ( l978) ,  
and 477 F. Supp. 1289 (1978). H is  r e p o r t  in Jones, which was also con- 
f i rmed by t h e  d i s t r i c t  cour t ,  was publ ished a t  440 F. Supp. 60 (1977). 
Tay lor  i s  a r a r e  example o f  p r ison condit ions l i t igat ion which has come t o  
an end, a fac t  which commends Mr .  Nathan's appointment by t h i s  Court .  



Mr. Nathan i s  the author o f  The  Use o f  Masters in Inst i tut ional  Reform 
Lit igat ion, 10 Tol. L. Rev. 41 9 (1 979), which was republ ished and d is t r ibu ted  
by the Federal Judicial Center. He has served and continues t o  serve as a 
consultant fo r  the National Ins t i tu te  o f  Corrections and i s  an acknowledged 
exger t  in the  field o f  implementation o f  iudicial decrees in a correctional 
seking. In view o f  h is  ex'tensive experiende and impressive credentials, Mr. 
~ a t h a n  i s  fully qual i f ied to  assume the enormous responsibil it ies o f  monitoring 
compliance w i th  the Court 's  order  in th is  cause. Because the scope o f  
application o f  the Court 's remedial orders  in th i s  case wi l l  be in f in i te ly  
broader than tha t  encountered in any other example o f  correctional l i t igation, 
it i s  essential tha t  the Special Master be a person w i th  extensive experience 
and an established record o f  success. 

In addition, the Cour t  wi l l  appoint several monitors t o  assist the Special 
Master. These monitors wi l l  be persons o f  h i gh  professional qualif ication who 
are nominated by the Special Master. The Special Master shall supervise the 
act ivi t ies o f  such monitors in accordance w i th  the auidelines announced in 
Newman v. Alabama, 559 F.2d 283, 290 (5 th  Cir .  19771, cert .  denied, 98 S. 
Ct. 3144 (1978). -21 

The Cour t  grounds it appointment o f  a Special Master in th is  case upon 
two independent sources o f  author i ty .  F i rst ,  it relies upon i t s  inherent  
power to  make such an appointment: 

Courts have (a t  least in the absence o f  legislation t o  the cont rary)  
inherent  power t o  prov ide themselves w i th  appropriate instruments 
required fo r  the performance o f  the i r  duties . . . This  power includes 
author i ty  to  appoint persons unconnected w i th  t he  cour t  t o  aid judges in 
the performance o f  specific judicial duties, as they may ar ise in the 
progress o f  a cause. From the commencement o f  our  Government, it has 
been exercised by the federal courts, when s i t t ing in equi ty,  by 
appointing, either w i th  o r  wi thout  the consent o f  the part ies, special 
masters, auditors, examiners and commissioners. 

Ex par te  Peterson, 253 U.S. 300 (1920). The  enforcement o f  i t s  remedial 
order  i s  a judicial d u t y  which rests wi th  th is  Court,  and it has the inherent  
power t o  appoint a Special Master to  provide assistance toward th is  end. 

Second, the Cour t  relies upon Rule 53 o f  the  Federal Rules o f  C iv i l  
Procedure in making th is  reference. In i t s  Memorandum Opinion o f  
December 10, 1980, re fer red t o  above, the Cour t  has demonstrated that  the 
appointment o f  a Master is  both  necessary and appropriate i n  accordance wi th  

-21 The Cour t  does not  contemplate the appointment o f  a separate monitor 
fo r  each pr ison in Texas as the c o u r t  'in Newman suggested would be 
appropriate. The  appointment o f  a separate and qual i f ied monitor fo r  
each o f  Texas' 16 prisons would resu l t  in an enormous expendi ture o f  
publ ic  funds. Rather, the Cour t  contemplates tha t  the Special Master 
wi l l  be able t o  ut i l ize a s ta f f  o f  perhaps 6 full-time monitors t o  monitor 
compliance throughout the Texas system. Such a model wi l l  achieve the 
minimal level o f  intrusiveness sought by the Cour t  in Newman. 



t h e  provis ions o f  Rule 53. T h e  formal fac t  finding role contemplated by the  
Rule w i l l  be  pa r t i cu la r l y  re levant  t o  t h e  Special Master in t h i s  case t o  t h e  
ex ten t  t h a t  h e  may ho ld  hear ings and make factual f ind ings  as a resu l t  of 
those hear ings f o r  review by t h e  Cour t .  

Pursuant  t o  these bases o f  au tho r i t y ,  t he  Special Master shall assist t h e  
C o u r t  by moni tor ing compliance w i t h  the  Cour t ' s  o rders  in t h i s  cause. A l l  
act ions o f  t h e  Special Master and any monitors o r  members o f  t h e  Special 
Master's s ta f f  wi l l  be  under  t h e  d i r e c t  contro l  and  superv is ion o f  t h e  Court .  
In part icu lar ,  t he  Special Master and o ther  persons operat ing o n  t h e  Court 's  
behal f  shall n o t  in tervene in t h e  administ rat ive management o f  t h e  Texas 
Department o f  Correct ions o r  any  o f  i t s  inst i tu t ions.  In addit ion, t h e  Special 
Master, h i s  s ta f f  and any moni tors who a re  appointed shal l  n o t  b e  empowered 
t o  d i r e c t  t h e  defendants o r  any  o f  t h e i r  subordinates t o  take o r  t o  re f ra in  
f rom tak ing  any  specif ic act ion t o  achieve compliance. T h e  sole power t o  
d i r e c t  compliance and t o  pun ish  noncompliance remains w i t h  t h i s  Cour t .  T h e  
dut ies  o f  t h e  Special Master, then, w i l l  be  t o  observe, monitor,  find facts, 
r e p o r t  o r  t es t i f y  as t o  h i s  f ind ings ,  and make recommendations t o  the  C o u r t  
concerning steps which should b e  taken t o  achieve compliance. T h e  Special 
Master may and should assist t h e  defendants in eve ry  possible way, and t o  
t h i s  end h e  may and should confer  informal ly w i t h  the  defendants and t h e i r  
subordinates on matters a f fec t ing  compliance. In o rde r  t o  accomplish these 
objectives, t h e  Special Master shall have t h e  fol lowing powers: 

1 . T h e  Special Master shal l  have unl imited access t o  any  faci l i t ies, 
bu i ld ings ,  o r  premises under  t h e  ju r isd ic t ion  o r  cont ro l  o f  t h e  
Texas Department o f  Correct ions, and n o  advance not ice o f  any 
v i s i t  o r  inspect ion shall be  required.  

2. T h e  Special Master shall have unl imi ted access t o  t h e  records, f i les 
and papers maintained by t h e  Texas Department o f  Correct ions t o  
t h e  ex ten t  t h a t  such access i s  related t o  t h e  performance o f  t h e  
Special Master's dut ies o f  monitor ing compliance. Such access shall 
inc lude a l l  Departmental, inst i tu t ional ,  and inmate records, 
inc lud ing but n o t  l imi ted t o  medical records. T h e  Special Master 
may obta in copies o f  a l l  such re levant  records, f i les and papers.  

3 .  The  Special Master may conduct  conf ident ial  in te rv iews w i th  a l l  s ta f f  
members and employees o f  t h e  Texas Department of Correct ions. In 
addit ion, he  may engage in informal conferences w i t h  such s ta f f  
members and employees, and  such persons shall cooperate w i t h  t h e  
Special Master and  respond t o  a l l  inqu i r ies  and requests re lated t o  
compliance w i t h  t h e  Cour t ' s  o rde rs  in t h i s  case. T h e  Special Master 
may requ i re  compilation and  communication o f  ora l  o r  w r i t t e n  
information re levant  t o  such compliance. 

4. T h e  Special Master may conduct  conf ident ial  in terv iews and  meetings 
a t  t h e  ins t i tu t ion  t o  wh ich  they  are  conf ined w i t h  any  pr isoner  o r  
g r o u p  o f  p r isoners  under  t h e  ju r isd ic t ion  o f  t h e  Texas Department 
o f  Correct ions. 



The Special Master may attend any formal inst i tut ional meetings o r  
proceedings a t  any ins t i tu t ion under the jur isdict ion o f  the Texas 
Department o f  Corrections. 

The  Special Master may requ i re  wr i t ten reports from any s ta f f  
member o r  employee o f  the Texas Department o f  Corrections w i th  
respect to  compliance w i th  th is  Court 's  orders. 

The Special Master shall have the full power t o  order and conduct 
hearings w i th  respect to  the defendants' compliance w i th  th i s  
Court 's  orders. To t h i s  end he shall have the power to  requ i re  the 
attendance o f  witnesses, inc luding both  pr isoners and employees o f  
the Texas Department o f  Corrections, and he shall exercise al l  
other powers described in subsection (c) o f  Rule 53 o f  the Federal 
Rules o f  C iv i l  Procedure. 

The  Special Master may select and employ necessary administrative, 
clerical, and support  staff .  A l l  such persons as well as the nature 
o f  the i r  compensation shall be approved b y  the Cour t  in advance o f  
the i r  employment. In addition, w i th  advance permission o f  the 
court ,  the Special Master may h i r e  independent specialists and 
experts t o  assist him in fu l f i l l ing  the responsibil it ies assigned t o  
him b y  th is  Order.  

In exercising the powers enumerated in paragraphs 1 through 6 
above, the Special Master may act  by himself, o r  th rough  monitors 
appointed b y  the Court.  A l l  actions o f  such monitors, however, 
shall be supervised and coordinated by the Special Master i n  order 
to  accomplish the objectives o f  th i s  Reference. 

The Special Master shall, as he deems necessary o r  as required by the 
Court,  f i le  repor ts  w i th  the Cour t  in which he shall make f indings concerning 
the  defendants' compliance wi th  the provisions of the Court 's  Orders and the 
need, if any, f o r  supplemental remedial action. In general, the Special 
Master's reports to  the Cour t  wi l l  be based upon reports prepared b y  
indiv idual  monitors appointed by the Court  as follows: 

Reports o f  the i r  factual observations shall be  prepared by the 
monitors appointed by the Cour t  and shall be submitted t o  the 
part ies and t o  the Special Master. Any  objections to  such a repor t  
shall be the subject o f  a hearing before the Special Master upon 
request o f  any par ty .  A f te r  the part ies have had any opportuni ty 
t o  respond o r  object t o  the monitor's report ,  w i th  o r  without a 
hearing, the Special Master shall f i le  h is  repor t  w i th  the Court,  
inc luding h is  f indings o f  fact  based upon the monitor's report ,  the 
record o f  any hearing, o r  both. 

2 .  No objection may be f i led t o  the Special Master's repor t  which could 
have been f i led t o  the monitor's repor t  preceding it. Otherwise, 
any pa r t y  may f i le  wr i t ten objections t o  the Special Master's repor t  
w i th in  f i f teen days o f  the filing thereof w i th  the Court.  The 
objecting pa r t y  shall note each part icular  f ind ing o r  recommendation 
to  which objection is  made, shall provide proposed alternative 
findings, and may request a hearing o r  oral argument before the 
Court.  



A n y  request  fo r  a hear ing  before t h e  C o u r t  must inc lude a l i s t  o f  
witnesses and documents t o  be  presented t o  t h e  Cour t .  A copy o f  
t he  objections, proposed f ind ings ,  and any  request  f o r  a rehear ing 
shall b e  served on al l  part ies. 

The  Special Master 's f i nd ings  o f  fact shall be  accepted by the  C o u r t  
unless shown t o  be  c lear ly  erroneous. A n y  evidence no t  p rev ious ly  
presented to  the  Special Master in t h e  course of t he  formal hear ing 
preceding h i s  repo r t  w i l l  be  admitted a t  a hear ing  before  t h e  C o u r t  
on l y  upon a showing t h a t  t he  p a r t y  o f fe r i ng  it lacked a reasonable 
oppor tun i t y  t o  present  the  evidence t o  the  Special Master. 

addit ion, t h e  Special Master may submit repo r t s  based upon hear ings 
he ld  by him in t h e  absence o f  pre l iminary repor t s  by monitors, and in such 
instances t h e  Special Master 's repo r t s  and f ind ings  shall b e  t rea ted in 
accordance w i t h  t h e  provis ions o f  Rule 53 o f  t h e  Federal Rules o f  C iv i l  
Procedure. T h e  Special Master may also submit repo r t s  based upon h i s  own 
observat ions and invest igat ions in the  absence o f  a formal hear ing  before him. 
In any event,  however, t he  Special Master 's f ind ings  must be  based upon 
evidence which i s  made p a r t  o f  t h e  record  before t h e  Cour t .  Unless based o n  
hear ings conducted on the  record  a f t e r  p roper  notice, t h e  repor ts ,  f ind ings  
and conclusions o f  t h e  Special Master shall n o t  be accorded any  presumption 
o f  correctness and t h e  "c lear ly  erroneous' ' r u l e  wi l l  no t  app ly  t o  them. 
Furthermore, ne i ther  t h e  Special Master n o r  any monitor shall have the  
au tho r i t y  t o  hear mat ters t h a t  should appropr iate ly  b e  t h e  subject  o f  separate 
judicial  proceedings, such as act ions under  42 U.S.C.A. 51983, and the i r  
dut ies shall be  res t r i c ted  t o  those set f o r t h  above in t h i s  Order .  

T h e  Special Master shall be  compensated a t  t h e  ra te  o f  Ninety-Five 
Dol lars ($95.00) p e r  hour  fo r  services per formed in accordance w i t h  t h i s  
Order .  Appropr ia te  compensation fo r  members o f  t h e  Special Master's s ta f f  as 
wel l  as t h a t  o f  monitors shall be  established by t h e  C o u r t  upon t h e  
recommendation o f  t he  Special Master and a f te r  not ice to  a l l  par t ies.  A l l  
reasonable expenses incu r red  by t h e  Special Master in the  course o f  t h e  
performance o f  h i s  dut ies, inc lud ing but n o t  l imited t o  t h e  renta l  o f  off ice 
space and equipment in Texas, salaries o f  s taf f ,  long distance telephone, 
photocopying, printing, t rave l ,  data processing, and postage, shall be  
reimbursed. 

T h e  cost o f  t h e  mastership shal l  b e  borne b y  t h e  defendants as costs in 
t h i s  action. The  Special Master shall submit t o  the  C o u r t  per iodic statements 
o f  h i s  time and expenses f o r  review and approval  b y  t h e  Court .  

THE DEFENDANTS ARE HEREBY ORDERED t o  deposit  t h e  sum o f  One 
Hundred  F i f t y  Thousand Dol lars ($450,000.00) w i t h  t h e  C le rk  o f  t h i s  C o u r t  as 
in ter im payment o f  costs, and payments t o  the  Special Master and t o  monitors 
shall be  made by o rde r  o f  t he  C o u r t  o u t  o f  such funds.  As  payments are  
made by the  Clerk,  t h e  defendants shall deposit  addit ional sums w i t h  the  
C le rk  as the  C o u r t  may o rde r  and d i rec t .  

I 



The Special Master may cause copies o f  t h i s  Order  o f  Reference o r  
port ions thereof t o  be  posted in any faci l i ty  under the jur isdict ion o f  the 
Texas Department o f  Corrections and may cause such copies to  be d is t r ibuted 
t o  inmates wi th in such facil it ies and t o  employees o f  the Texas Department o f  
Corrections. 

SO ORDERED th is  day of , 1982. 

William Wayne Justice 
Chief Judge 
Uni ted States D is t r i c t  Cour t  
Eastern Dis t r ic t  o f  Texas 
Judge Presiding 



IN  THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

DAVID RUIZ, e t  al., 1 

Plaint i f fs 1 

UNITED STATES OF AMERICA 1 

Plaint i f f- I  ntervenor 1 

vs. ) Civ i l  Action No. H-78-987 

VJ. J. ESTELLE, JR., e t  al., 1 

Defendants 1 

ORDER AMENDING THE AMENDED ORDER 

OF REFERENCE OF JULY 24, 1981 

On Ju ly  24, 1981, an Amended Order  o f  Reference was entered in the 
above-entitled and numbered c iv i l  action. The Cour t  o f  Appeals fo r  the F i f th  
Circui t ,  in i t s  opinion o f  June 23, 1982, affirmed th is  Order,  subject t o  two 
modifications. Fi rst ,  the reports, f indings, and conclusions o f  the  Special 
Master are no t  to  be accorded the presumption o f  correctness under  the 
"clearly erroneous1' rule, unless based on hearings conducted on the record 
a f ter  proper notice. Secondly, the s ta f f  o f  the Special Master's off ice i s  not  
to  hear any matters tha t  should proper ly  be the subject o f  separate judicial 
proceedings, such as actions b rough t  pursuant t o  42 U .S.C. 91 983. 

In response to  these direct ions it i s  hereby ordered that  the Amended 
Order  o f  Reference o f  Ju ly  24, 1981, shall be fu r the r  amended, b y  adding the 
following language a t  the end o f  the penultimate paragraph o f  page 6 o f  the 
aforementioned order :  llUnless based on hearings conducted on the record 
a f ter  proper notice, the reports, f indings and conclusions o f  the Special 
Master shall not  be accorded any presumption o f  correctness and the 'clearly 
erroneous1 ru le  wi l l  no t  apply t o  them. Furthermore, neither the Special 
Master nor  any monitor shall have the author i ty  to  hear matters tha t  should 
appropriately be the subject o f  separate judicial proceedings, such as actions 
under 42 U.S.C. 91983, and the i r  duties shall be restr ic ted t o  those set fo r th  
above in th is  order." 

For the convenience o f  the part ies the Amended Order o f  Reference, as 
modified by today's order,  is  republ ished in full herein and shall consti tute 
the Amended Order  o f  Reference in th is  cause. 

The Cour t  o f  Appeals also ordered th is  cour t  to  "reconsider whether o r  
not  there is  a continuing need fo r  a s ta f f  o f  s ix monitors to  assist the special 
master." Sl ip op. a t  105. 



Turn ing  t o  th is  issue, it i s  noted tha t  in the Amended Order  o f  
Reference o f  Ju ly  24, 1981, the cour t  announced i t s  intention to  "appoint 
several monitors to  assist the Special Master," gnd stated tha t  it contemplated 
" that  the Special Master wi l l  be able t o  ut i l ize a s ta f f  o f  perhaps s ix  full-time 
monitors t o  monitor compliance throughout the Texas system." T o  date, the 
Special Master has sought and the cour t  has approved only three full-time 
monitors and one part-time monitor. In addition, the Special Master's s ta f f  
consists o f  two administrative assistants and two clerical personnel. 

The in i t ia l  Order  o f  Reference in th is  case re fer red to  the existence of  
16 prisons wi th in the Texas Department o f  Corrections. In fact, TDC is  now 
operating 22 inst i tut ions, 1I and additional un i t s  are about t o  come on-line. 
The  total population o f  t hesys tem exceeds 33,000 prisoners. 

One full-time monitor has been assigned t o  secur i ty  and safety issues. 
These include the elimination o f  bu i ld ing tenders and the provision o f  
adequate secur i ty  staff ing, matters that  are dealt w i th  in great  detail b y  the 
parties' St ipulated Modification of Parts II(A)  and II(D)  o f  th i s  Court 's 
Amended Decree Grant ing Equitable Relief and Declaratory Judgment. In 
addition, th i s  monitor i s  responsible fo r  monitoring compliance wi th  the 
provisions o f  the Consent Decree o f  Ap r i l  20, 1981, relat ing t o  use o f  force 
and use o f  chemical agents. Finally, he i s  pr imar i ly  responsible fo r  
overseeing implementation of the provision o f  the remedial decree relat ing t o  
classification o f  prisoners. 

A second o f  the full-time monitors employed in the Special Master's off ice 
i s  responsible fo r  monitoring the lengthy and complex provisions o f  the 
remedial decree concerning access t o  courts, counsel and publ ic  officials. 
These provisions were modified in only one minor respect b y  the Cour t  o f  
Appeals. Th is  monitor is  also responsible f o r  overseeing implementation o f  
Section V (Work Safety and Hygiene) o f  the Consent Order  o f  Ap r i l  20, 1981. 

The t h i r d  full-time monitor appointed b y  the cour t  is responsible fo r  
monitoring al l  issues relat ing t o  the discipl ine o f  prisoners. He is also 
charged w i th  responsibi l i ty concerning implementation o f  the administrative 
segregation and death row provisions tha t  were aff irmed b y  the Cour t  o f  
Appeals, as well as Section V I  o f  the Consent Decree o f  A p r i l  20, 1981, 
relat ing to  the assignment and review o f  prisoners confined t o  administrative 
segregation. 

The part-time monitor has been assigned t o  the health care area, and 
she monitors compliance wi th  the extensive provisions o f  the Consent Order  o f  
Ap r i l  20, 1981, on th is  subject. She is also responsible fo r  monitoring the 
provisions o f  tha t  Consent Order, as they relate to  special needs prisoners 
and for  overseeing the terms o f  the parties' st ipulat ion concerning conditions 
in the Huntsvi l le Un i t  Hospital. 

-1I Beto I, Beto II, Central, Clemens, Coffield, Darr ington,  Diagnostic, 
Eastham, Ellis, Ferguson, Gatesville, Goree, Crimes County, t i i l l top, 
Huntsvil le, Jester I, Jester 11 ,  Mountainview, Kamsey I, Ramsey 11,  
Retrievem and Wynne. 



Those provis ions o f  t h e  Cour t ' s  Amended Decree Grant ing  Equitable 
Relief and Declaratory Judgment af f i rmed by t h e  C o u r t  o f  Appeals (ems . ,  t h e  
prov is ion  o f  a t  least 40 square feet p e r  pr isoner  in al l  d o r m i t o r i e s ~are  t h e  
shared responsib i l i ty  o f  several monitors. The  Special Master himsqlf  
coordinates t h e  act iv i t ies o f  a l l  t h e  monitors, rev iewing the i r  work  bo th  
formal ly and informally, and p rov id ing  what  has bean acltnowledged by al l  
par t ies  t o  b e  invaluable assistance in mediation and negotiat ion e f fo r t s  on  
v i r t u a l l y  eve ry  facet o f  t h e  ease. 

Charged w i t h  responsib i l i ty  f o r  monitor ing compliance with t he  pervasive 
and  complex provis ions o f  t h e  mandates t h a t  were und is tu rbed  by the  C o u r t  
o f  Appeals a t  22 inst i tu t ions,  t h e  Special Master and t h e  monitors appointed 
by the  c o u r t  a re  requ i red  t o  read and respond to  t h e  voluminous correspon- 
dence f rom TDC's more than  33,000 pr isoners.  In addit ion, numerous disci-
p l i na ry  reports ,  tapes o f  d isc ip l inary  proceedings, inc ident  repor ts ,  g r i ev -
ances, and o ther  documentatioaa must  be  reviewed on a dai ly  basis. Allega-
t ions  and o ther  indicat ions o f  noncompliance ref lected in correspondence and 
wr i t t en  documentation must be  invest igated, o f ten  requ i r i ng  review o f  addi- 
t ional records, in terv iews w i t h  s ta f f  and pr isoners,  and a v i s i t  t o  one o r  more 
o f  t h e  widely scattered ins t i tu t ions  t h a t  comprise the  Texas Department o f  
Correct ions. T h e  Special Master's of f ice has produced formal repo r t s  in t h e  
areas o f  overcrowding,  use o f  building tenders,  d isc ip l ine and administ rat ive 
segregation, s t a f f  ratios, and  access t o  courts ,  counsel and pub l ic  off ic ials.  
In addit ion, t h e  e f fo r t s  o f  t h e  Special Master and the  monitors have produced 
an important  s t ipulat ion re la t ing  t o  condit ions a t  t h e  Huntsv i l le  U n i t  Hospital, 
as well as t h e  comprehensive st ipulat ion re la t ing  t o  t h e  elimination o f  building 
tenders and t h e  prov is ion  o f  adequate secur i ty  s ta f f ing  a t  TDC un i ts .  T h e  
implementation o f  these two st ipulat ions alone has consumed substant ial  
resources o f  time and energy  in t h e  Special Master" off ice. 

In summary, it i s  ev ident  t h a t  t h e  employment o f  t h ree  full-t ime monitors 
and one part- t ime monitor ref lects no more than t h e  minimum level o f  profes- 
sional s ta f f ing  needed a t  t h i s  time in t h e  Special Master 's off ice. Indeed, 
employment o f  one o r  more addit ional ful l-t ime monitors may wel$ become 
necessary. T h e  Special Master i s  t o  be commended fo r  h i s  e f f o r t  t o  conserve 
costs in e v e r y  way in t h e  conduct  o f  h i s  off ice. 

T h e  c o u r t  has care fu l l y  reviewed a l l  statements o f  time and expenses 
submitted by t h e  Special Master and i s  aware t h a t  t h e  operat ion o f  t h e  
mastership entai ls substant ial  expense. Tha t  level o f  expense, however, 
simply ref lects t h e  enormous scope o f  t h i s  case and t h e  sheer size o f  t h e  
Texas Department o f  Correct ions. Vihile t h e  cou r t  wi l l  rev iew w i t h  the  utmost 
care any  request  t h a t  t h e  Special Master may make f o r  t he  appointment o f  
addit ional monitors o r  t h e  employment o f  other  personnel, it is  incumbent 
upon t h e  Special Master t o  in form the  c o u r t  i f  such addit ional resources a re  
necessary f o r  t he  e f f i c ien t  and ef fect ive operat ion o f  t h e  mastership in th i s  
important  l i t igat ion.  

SIGNED and ENTERED th i s  4 th  day  o f  August,  3 9 8 2 .  

[Wm. Wayne Just ice] 
Chief  Judae 

Uni ted States ~ i s t r k t  C o u r t  
Eastern D i s t r i c t  o f  Texas 

Judge Presiding 



Appendix D 

COMPLIANCE COORDINATOR'S BUDGET IN  FINNEY V. MABRY 

1 .  Compliance Coordinator Salary: 

a t  least $25,000 per  year; total f o r  18 months 

2 .  SecretaryIClerk Salary: 

at  $7,600 (Grade 11)  per  year; total fo r  18 months 

3. Office Rental: 

a t  $400 per  month; total fo r  18 months 

4 .  In i t ia l  off ice supplies to  establish an office: 

2 t rash cans 
2 staplers and staples 
2 scotch tape dispensers 
2 desk calendars 
2 ru le rs  
2 pairs o f  scissors 
wooden in-out boxes, legal size 
2 telephone indexes 

Tota I 

5. Paper supplies: 

letterhead stat ionery and envelopes 
plain white bond 
carbon paper 
green rough d r a f t  paper 
yellow second sheets f o r  carbons 
paper cl ips 
rubber  bands 
pens 
pencils 
fe l t  t i p  pens 
scotch tape 
masking tape 
index card  f i les and cards 

a t  $1 50 per  month; total f o r  18 months 



6. Postage: 

a t  $200 p e r  month; tota l  f o r  18 months 

7. Of f ice equipment: 

a) small calculator a t  $1 5.00 
b )  IBM cor rec t ing  selectr ic 34.50 
c )  IBM d ic ta t ing  equipment 32.80 
d) IBM t ransc r ibe r  32.80 

a t  $1 00.10 p e r  month; tota l  f o r  18. months 

8. Of f ice equipment: 

a) Execut ive wood desk $26.60 
b) Swivel cha i rs  14.70 
c )  2 side arm cha i rs  7.25 
d )  Secretar ial  desk w 1r e t u r n  33.65 
e) Chair  10.20 
f )  1-4 drawer  legal f i l e  cabinet 9.65 
g )  Book case w l f o u r  shelves 12.75 

a t  $122.05 p e r  month; tota l  f o r  18 months 

9. Transportat ion:  

car  rental ,  $250 p e r  month; tota l  f o r  18 months 

10. Tota l  cost o f  of f ice operat ion inc lud ing salaries 

p e r  month 
p e r  month 
p e r  month 
p e r  month 

p e r  month 
p e r  month 
p e r  month 
p e r  month 
p e r  month 
p e r  month 
p e r  month 



Appendix E 

ITEMIZED EXPENSE VOUCHER OF THE MASTER 

IN RUlZ V .  ESTELLE 



IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF TkXAS 

HOUSTON DIVISION 

DAVID KUIZ, e t  al., 1 

Plaint i f fs, 1 

UNITED STATES OF AMERICA, 1 

Plaint i f f- Intervenor, ) C iv i l  Action No. H-78-987-CA 

v. 1 

W. J. ESTELLE, JR., e t  al. , 1 

Defendants. 1 

ORDER 

The  Cour t  having approved an itemized statement o f  time and expenses 

submitted by the Special Master in the amount o f  F i f t y  Five Thousand Ninety 

One Dollars and Eighty Four Cents ($55,091.841, a copy o f  which statement i s  

attached hereto, and in order t o  avoid depletion o f  the fund which has been 

established f o r  the payment o f  the fees and expenses of  the Special Master in 

th is  cause, the defendants are hereby 

ORDERED to  deposit w i th in  thirty (30)  days o f  the issuance o f  th is  

order  the sum o f  F i f t y  Five Thousand Ninety One Dollars and Eighty Four 

Cents ($55,091.84) w i th  the Clerk  o f  th i s  Cour t  as interim payment o f  costs. 

SIGNED and ENTERED th is  7 th  day o f  January, 1983. 

[VJm. Wayne Justice] 
Chief Judge 
United states Dis t r ic t  Cour t  
Eastern Dis t r ic t  o f  Texas 
Judge Presiding 



IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

DAVID RUIZ, et  al., 1 

Plaintiffs, 1 

UNITED STATES OF AMERICA, 1 

Plaint i f f- Intervenor , ) Civ i l  Act ion No. H-78-987-CA 

v. 1 

W. J. ESTELLE, JK., e t  al., 1 

Defendants. 1 

ITEMIZED STATEMENT OF SPECIAL MASTER'S TIME AND EXPENSES 

Vincent M. Nathan hereby represents t o  the Cour t  tha t  the following 

expenditures o f  time and money were made by him in fulfilling h i s  dut ies as 

Special Master from December 1, 1982 th rough  December 31, 1982. 

DATE lTEM HOURS EXPENSES 

Telephone conference Bi l l  Turner ,  
Shultz, Winter; conference Paul 
OIReilly; conference JMB 1.O 

Telephone conferences Arno ld  ( 3 ) ,  
Gray, Kyle, Turner ,  B ro rby ,  Winter; 
conference JMB 2.0 

Telephone conferences Cillespie, 
Winter; prepare application for 
employment o f  monitor and increase 
in salary o f  administrative 
assistants 2.0 

Review monitor's repor t  on Hunts- 
v i l le  Un i t  hospital; conference JMB 3.5 

Telephone conferences Belazis (3) , 
Scott Atlas, Harbury  (3), Gray; 
conference JMB 2.0 

Telephone conferences Mattox's 
office, Peck, Berger, Gray, 
Gillespie 2.0 



DATE lTEM HOURS EXPENSES 

1 2 / 1 4 / 8 2  Trave l  to Washington; conference 
w i th  Gray and Mattox; t rave l  to  
Houston 8.0 

1 2 / 1 5 / 8 2  Off ice work in Houston; t rave l  to  
Sherman; conference w i th  Judge 
Justice; t ravel  t o  Houston 

1 2 / 1 6 / 8 2  Conference JMB, D r .  Gray, e t  al. 
in Huntsvi l le 

1 2 / 1 7 / 8 2  Preparation o f  memorandum fo r  
Judge Justice; conference w i th  
Carl Clemens; office work; tele-
phone conferences; s ta f f  con-
ferences, etc. 

1 2 / 1 8 / 8 2  Case administration; conference 
JMB 

1 2 / 1 9 / 8 2  Review medical plan and special 
needs plan 

1 2 / 2 0 / 8 2  At tend hearing in Houston; con-
ference w i th  counsel 

1 2 / 2 1  182 Conference w i th  counsel r e  medical 
care plan 

1 2 / 2 2 / 8 2  Correspondence; memorandum 
r e  classification/overcrowding 
negotiations 

General Ex~enses :  

Office supplies 

Postage and del ivery charges 

Telephone expenses 

Computer l ine charges 

Professional Services and Consultants: 

SIH, Inc. (computer consultant) 

Miller, Gardner (cert i f ied publ ic  
accountants) 

Eugene V. Boisaubin, M. D. (medical 
exper t )  



DATE lTEM HOURS EXPENSES 

Off ice lease 

Pro rata share o f  secur i ty  expenses 
for  Scanlan Bui ld ing 

Workmen's compensation 

Subscriptions 

Dictation equipment rental 

Typ ing  equipment rental 

Reproduction equipment rental 

Office fu rn i tu re  rental 

PayrolI Expenses: 

Sharry  Harrison 

Faye West 

Daniel Manheim 

Michael Gillespie 

W. David Arno ld  

William G. Babcock 

Paul Belazis 

Bookkeeping expenses 

Temporary off ice help 

Employee park ing expense 

Jacqueline Boney (117.9 hours a t  $65) 

Trave l  E x ~ e n s e s  for Vincent M. Nathan: 

12/13-17 Toledo1 Washington1 Houston1 Sherman1 
Houston1 Detroi t  
A i r  fa r e  
MeaIs 
Lodging 
Ground transportat ion 
Automobile rental 



DATE ITEM HOURS EXPENSES 

12/19-21 Toledo1 Detroit1 Houston1 Detroi t lToledo 
A i r  fare  
Meals 
Ground transportat ion 
Parking 

Lodging fo r  Special Master 

Travel  Expenses o f  Jacqueline Boney : 

12114-16 Toledo1 Detroit1 Houston1 Det ro i t  
A i r  fare 
MeaIs 
Ground transportat ion 

12119-22 ToledolDetroi t l  Houston1 Detroi t  
A i r  fare 
Meals 

Trave l  Expenses fo r  William Babcock: 

Travel  to  Uni ts 
Meals 

Travel  Expenses fo r  W. David Arnold: 

Travel  t o  Uni ts 
Meals 
Lodging 
Parking 

Travel  Exeenses fo r  Michael G i l l es~ ie :  

Trave l  t o  Uni ts 
Meals 
Lodging* 
Miscellaneous 

Travel  Expenses fo r  Paul Belazis: 

HoustonlShermanlHouston 
A i r  fare 

* Includes lodging expenses for  Dr .  Carl Clements (classification exper t ) .  



D A T E  HOURS EXPENSES 

T r a v e l  Expenses f o r  D r .  C a r l  Clements: 

Tuscaloosa/ Houston ITuscaloosa 
A i r  f a r e  - $ 421.00 

69.5 $48,489.34 

Total  Time o f  Special Master 
69.5 hours a t  $95.00 

T O T A L  $55,091 .84 

V incent  M. Nathan 

Sworn to before me and subscribed in my presence th is  4 t h  d a y  o f  

January,  1983. 

Notary,  P u b l ~ c  



Appendix F 

LIST OF PRISON AND JA IL  MASTERS 

Masters have been appointed in a number o f  pr ison and jail cases. The 
following non-exhaustive l i s t  provides, whenever possible, the case name, 
or ig inal  case cite, and name, address, and telephone number o f  the last 
known master: 

Batt le v. Anderson, 564 F.2d 388 (10th Cir .  1977) 
(Oklahoma Department o f  Corrections) 

H. John Albach IV,  Esq. 
3627 Howell Street 
Suite 217 
Dallas, T X  75204 
(21 4) 528-9670 

Carru thers  v. Stark, C.A. No. 76-6086 (S.D.Fla. 1976) 
(Broward County Jail, For t  Lauderdale, FL) 

Howard Messing, Esq. 
Nova Univers i ty  Law School 
3100 Southwest 9 th  Avenue 
For t  Lauderdale, F L  33315 
(305) 527-7290 

Department o f  Corrections v. Commissioner o f  Penal Inst i tut ions, C i t y  o f  
Boston, C.A. No. 47463 (E.D.Mass. Ap r i l  30, 1981) 
(Suffolk County House o f  Correct ion a t  Deer Island, Boston, MA) 

Neil Houston and John Larivee 
Crime & Justice Foundatjon 
19 Temple Place, 5 th  Floor 
Boston, MA 02111 
(61 7) 426-9800 

Duran v. Apodaca, C.A. No. 77-721-C (D.N.M. 1980) 
(New Mexico Penitentiary, Santa Fe, NM) 

Daniel Cron, Esq. 
(505) 471 -1 992 

Duran v. Elrod, C.A. No. 74C-2949 (N.D. Ill. Ap r i l  9, 1982) 
(Cook County Jail, Chicago, I L )  

Mr. Michael Mahoney, Executive Director 
John Howard Association 
67 East Madison Street 
Suite 1216 
Chicago, IL 60603 
(312) 263-7 901 



Finney v .  Mabry, 458, F.Supp. 720 (E.D.Ark. 1978) 
(Arkansas pr ison system) 

Stephen LaPlante 
P. 0. Box 6158 
San Francisco, CA 94101 

Guthr ie v. Evans 
(Georgia State Prison, Reidsville, GA) 

Vincent M. Nathan, Esq. 
644 Spitzer Bu i ld ing 
520 Madison Avenue 
Toledo, OH 43604 
(419) 255-3036 

Hamilton v. Schiro, 338 F.Supp. 1016 (E.D.La. 1970) 
(Orleans Parish Jail, LA)  

Robert Force, Esq. 
Tulane Univers i ty School o f  Law 
New Orleans, LA 70118 
(504) 865-5939 

Hoptowit v. Ray 
(Walla Walla State Penitentiary, WA) 

Michael K.  Lewis, Esq. 
National Ins t i tu te  fo r  Dispute Resolution 
1901 L Street, N .W. 
Suite 600 
Washington, DC 20036 
(202) 466-4764 

lppol i to v. Howell 
(At lant ic  County Jail, At lantic C i ty ,  NJ) 

John P. Richert, Ph.D. 
Stockton State College 
Pamona, NJ 08240 
(609) 652-1776, ext.  616 o r  51 2 

Jackson v .  Hendrick, 457 Pa. 405 (1974) 
(Philadelphia jail system) 

Walter W. Cohen, Esq. 
Office o f  Consumer Advocate 
14th Floor - Strawberry Square 
Harr isburg,  PA 17127 
(71 7) 783-5048 



Jones v. Wittenberg, 440 F.Supp. 60 (N.D.Ohio 1977) 
(Lucas County Jail, Toledo, OH) 

Timothy Doyle, Esq. Vincent M. Nathan, Esq. 
32055 Grand River Avenue 644 Spitzer Bui ld ing 
Farmington, MI 48024 520 Madison Avenue 
(31 3) 478-5606 Toledo, OH 43604 

(419) 255-3036 

Lightfoot v. Walker, 486 F.Supp. 504 (S.D.Del. 1980) 
(Medical care in Menard Correctional Center, a state 
inst i tut ion in Chester, IL) 

Lambert King, M. D. 
Montefiore - Kikers Island Health Service 
15-15 Hazen Street 
East Elmhurst, NY 11370 
(21 2) 626-3420 

Meeks v. Lane, C.A. No. 75-C96 (N.D.111, Ju ly  10, 1981) 
(Protect ive custody rules, facilities, entit lements in four  

ll l inois maximum secur i ty  prisons, Statevil le, Joliet, 
Menard, and Pontiac) 

Michael Mahoney, Executive Director 
John Howard Association 
67 East Madison Street 
Suite 1216 
Chicago, IL 60603 
(31 2) 263-1 901 

Palmigiano v. Carrahy, 443 F.Supp. 956 (D.R. I. 1977) 
(Rhode Island pr ison system) 

Allen F. Breed, Director J . Michael Keating , Esq. 
National lnst i tute o f  McKinnon & Fortunato 

Corrections 1168 Newport Avenue 
320 F i rs t  Street, N.W. Pawtucket, RI 02861 
Washington, DC 20534 (401) 723-9655 
(202) 724-31 06 

Powell v. Ward, 487 F.Supp. 917 (S.D.N.Y. 1980) 
-Hills Correctional Faci l i ty, NY) 

Linda R. Singer, Esq. 
918 16th Street, N.W. 
Washington, DC 20006 
(202) 296-2565 



Ruiz v. Estelle, 503 F.Supp. 1265 (S.D.Tex. 1980) 
(Texas Department o f  Correct ions) 

Vincent M. Nathan, Esq. 
P.O. Drawer 61070 
Houston, TX 77208 
(71 3) 221 -9677 

Stansbury v. Pinkney, C.A. Nos. 78-1051 th rough  1072 
(C. D. III. September 1978) 

( ~ o n t i a c  correct ional Center, a state inst i tut ion in Pontiac, I L )  

Michael Mahoney, Executive Director 
John Howard Associat~on 
67 East Madison Street 
Suite 1216 
Chicago, IL 60603 
(31 2) 263-1 901 

Steward v. Rhodes, 473 F.Supp. 1185 (E.D.Ohio 1979) 
(Columbus Correctional Facil ity, Columbus, OH) 

Suzanne Richards, Esq. 
and Bernard LaCour, Esq. 

52 East Gay Street 
Columbus, OH 94215 
(61 4) 464-6458 

Taylor  v. Perini, 413 F.Supp. 189 (N.D.Ohio 1976) 
(Marion Correctional Inst i tut ion,  Marion, OH) 

Vincent M. Nathan, Esq. 
64.4 Spitzer Bui ld ing 
520 .Madison Avenue 
Toledo, OH 43604 
(41 9) 255-3036 

Valentine v. Englehardt, 474 F.Supp. 294 (D. N .J. 1979) 
(Passaic County Jail, NJ ) 

Edward J. Dauber, Esq. 
Suite 815 
Gateway 1 
Newark, NJ 07102 
(201 ) 643-3700 

Other persons who have had d i rec t  o r  research experience in cases 
invo lv ing masters include: 

M. Kay Harris, V is t ing Associate Professor 
Temple Univers i ty 
Department o f  Criminal Justice 
1926 Park Mall 
Philadelphia, PA 191 22 
(21 5) 787-51 67 



Alan Chasset, Esq. 
The  Federal Judicial Center 
Dolley Madison House 
1520 H Street, N.W. 
Washington, DC 20005 
(202) 633-6356 


Frank Merr i t t ,  Esq. 
Univers i ty  o f  Toledo College of Law 
2801 West Bancrof t  Street 
Toledo, OH 43606 
(41 9) 537-2949 


Samuel Jan Brakel,  Esq. 
Research Attorney 
American Bar  Foundation 
1 1  55 East Sixteenth Street 
Chicago, IL 60637 
(31 2) 667-4700 


Judi th  H. Friedman, Esq. 
Special Counsel 
Executive Off ice fo r  

United States At torneys 
Uni ted States Department of Justice 
Washington, DC 20530 
(202) 633-3276 




Appendix G 

PUBLICATIONS ON THE SUBJECT OF MASTERS 

W i t h  few exceptions, scholarship on the subject o f  the use o f  masters 
has been o f  recent or ig in.  A person selected t o  serve as master may find the 
following helpful  : 

Berger, Cur t i s  J., Away From the Cour t  House and In to  the Field: 
The Odyssey o f  a Special Master, 78 Colum. L. Rev. 707 (1978) 

Brakel, Samuel J. , Special Masters in lnst i tut ional  Lit igat ion, 1979 
Am. Bar  Found. Res. Journal 543 

Breed, Allen F., "Special Masters Ease Prison Reform,I1 41 
Corrections Today, 41, No. 3, p. 16 (MayIJune 1979).  

Ki rp ,  David L. and Babcock, Gary, Judge and Company: Court-
appointed Masters, School Desegregation, and lnst i tut ional  Reform, 
32 Ala. L. R. 313 (1981) 

Levinson, Marc. R. , "Special Masters: Engineers o f  Court-ordered 
Reform," Corrections Magazine, August  1982. 

Nathan, Vincent M., The Use o f  Masters in Inst i tut ional  Reform 
Lit igat ion, 10 Tol. L. Rev. 419 (1979) 

Note, Force & W i l l :  A n  Explorat ion o f  the  Use o f  Special Masters 
t o  Implement Judicial Duress, 52 Univ.  o f  Colo. L. R. 105 (1980) 

Note, Implementation Problems in lnst i tut ional  Reform Litigation, 
91 Harv.  L. Rev. 428 (1977) 

Note, Judicial lntervent ion in Rhode Island Prisons 14 Suffo lk 
U.L.R. 545 (1980) 

Note, "Mastering" lntervent ion in Prisons, 88 Yale L. J. 1062 (1979) 

Note, Monitors: A New Equitable Remedy, 70 Yale L.J. 103 (1960) 

Prison Reform: The  Judicial Process, Criminal Law Reporter 
(Supplement t o  Vol, 23, no. 17) 

Special Project, The  Remedial Process in lnsti tut ional Reform 
Lit igat ion, 78 Colum. L. Rev. 784 (1978) 



In addition, M. Kay Har r i s  and Dudley P. Spil ler, Jr., publ ished a 
s tudy  o f  implementation o f  judicial decrees in four  cases invo lv ing correctional 
inst i tut ions. Two o f  these cases, Holland v. Donelon and Hamilton v. Schiro, 
involved the use o f  a master, and the  Harr is lSp i l le r  s tudy comments, i n te r-
alia, upon the  use and effectiveness o f  the masters in these cases. See-
H a r r i s  & Spil ler, A f t e r  Decision: Implementation o f  Judicial Decrees in 
Correctional Settings, (1977). Copies o f  the Harr is lSp i l le r  s tudy may be 
obtained from the Superintendent o f  Documents, U.S. Government Pr in t ing 
Office, Washington, D .C. 20402, (Stock No. 027-000-00585-3). 

The  art icles c i ted above should b e  available in any law school law 
l ib rary .  




