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Chapter 1 

Introduction 

I. BACKGROUND 

A. Terms of Reference 

1.1 On 17 January 1982, the Attorney General of New South 

Wales, the Hon F J Walker, QC. MP, made the following reference 

to the Commission: 

To inquire into and review the law and practice 
relating to criminal procedure, the conduct of 
criminal proceedings and matters incidental 
thereto; and in particular, without affecting the 
generality of the foregoing to consider -

(a) the means of instituting criminal proceedings; 

(b) the role and conduct of committal proceedings; 

(c) pre-trial procedures in criminal proceedings; 

Cd) trial procedures in matters 
summarily or on indictment; 

dealt with 

(e) practices and procedures relating to juries 
in criminal proceedings; 

(f) procedures followed in the sentencing of 
convicted persons; 

(g) appeals in criminal proceedings; 

(h) the classification of criminal offences; 

(i) the desirability and feasibility of codifying 
the law relating to criminal procedure. 

1.2 Pursuant to this reference, the Commission published in 

December 1982 an Issues Paper (the First Issues Paper) which 

was principally concerned with criminal proceedings in Courts 

of Petty Sessions (now renamed Local Courts). Subsequently 

work on the reference was suspended when the Commission's 

resources were concentrated upon the Accident Compensation 
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reference. Work on criminal procedure was resumed in the 

second half of 1984 when the relevant Di vi sion of the 

Commission was reconstituted following the appointment of a new 

Commissioner to take charge of the reference. 

B. The First Issues Paper on Criminal Procedure 

1.3 In the First Issues Paper, the Commission examined a 

number of matters which provide a general background to the 

Criminal Procedure reference. Whilst we do not intend to 

reproduce that material here l we consider that it is important 

to give a general summary of the ground that has already been 

covered and of the more important issues raised. The First 

Issues Paper drew attention to the close relationship between 

substantive and procedural law. It acknowledged that there is 

increasing public cri ticism of undue delay, inefficiency and 

exorbi tant cost, all of which are seen to be features of the 

criminal justice system. It went on to examine some general 

complaints about criminal procedure. A number of specific 

questions which had given rise to the need for this reference 

were identified, in particular: 

* Is the criminal courts system coping adequately 
with its workload of serious criminal cases? 

* Can the existing procedures cope with "white 
collar" and computer crime? 

* Is the law relating to criminal procedure readily 
accessible? 

* Are juries adequately assisted? 

The Issues Paper then presented three general outlines to 

assist in the understanding of its work, not only for the 

benefit of those unfamiliar with criminal procedure, but also 

to clarify the background against which the rest of that Paper 
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should be considered. The subjects covered by these outlines 

were the language of criminal procedure, the structure of the 

criminal courts system, and the initiation and conduct of 

criminal proceedings. We intend to rely on this background 

material in this Paper and in future publications under this 

reference. It should be regarded as forming an integral part 

of our work on criminal procedure. 

C. Reform Since the First Issues Paper 

1.4 Since the First Issues Paper was published at the end of 

1982, some of the matters which were dealt with have been 

covered in various items of legislation. Not all of this 

legislation is a direct result of the Commission's work, nor 

does it necessarily follow the course suggested by the 

Commission's tentative proposals. The following issues raised 

in the First Issues Paper have been the subject of legislation: 

* A system of 
introduced. 1 

"paper committals" has been 

* The property value in s476 of the Crimes Act 
1900, under which certain indictable offences can 
be dealt wi th summarily wi th the consent of the 
accused ~erson, has been increased from $2,000 to 
$10,000. 

* The range of offences to which s476 of the Crimes 
Act applies has been significantly increased. 3 

* The property value in sSOl of the Crimes Act, 
under which certain indictable offences can be 
deal t "'i th summari ly without the consent of the 
accused person, has been increased from $500 to 
$2,000. 4 

* Committal proceedings may continue in the absence 
of a defendant who absconds. S 

* Section SlA of th,t: Justices Act 1902 has been 
amended so that thd procedure enabling a plea of 
guilty to be made at committal proceedings is 
available in respect of all indictable 
offences. 6 
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* Section slA of the Justice$ Act has been amended 
to gi ve a judge the power to commi t for tri al 
where an accused person has pleaded guilty at the 
commi ttal proceedings but later wishes to change 
his or her plea to not guilty.7 

* Major amendments have been made regarding the 
powers of criminal courts to deal wi th persons 
who are mentally il1~ including those unfit to 
plead for that reason.o 

* The criteria for committal have been changed. 9 

D. The Work Program for the Criminal Procedure Reference 

1.5 The Commission's terms of reference are very wide. They 

cover all criminal proceedings in all State courts as well as 

administrati ve practices which do not take place in court but 

which have an important role in the process of criminal 

justice. The Commission has planned a program of research by 

dividing the reference into the following areas: 

* the classification of criminal offences; 

* procedure before trial; 

* trial procedure; 

* the jury in criminal trials; 

* penalties and sentencing; 

* appeal procedure; and 

* criminal investigation. 

The program set out above differs in certain minor respects 

from that set out in the First Issues Paper. This reflects the 

Commission's decision to examine the subject matter which falls 

within its terms of reference in a slightly different way from 

that originally contemplated. The Commission's intention is to 

publish a series of Discussion Papers, each describing the 

current law and practice in the relevant area and, where 
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making tentative proposals for change. These 

be distributed widely to interested groups and 

for consideration and comment. Following public 

the Commission will proceed to report to the 

A Report, Unsworn Statements of Accused Persons 

(LRC 45), was completed in October 1985. A Discussion Paper, 

The Jury in a Criminal Trial (DP 12), was prepared and 

distributed for public comment in September 1985. The 

Commission published its Report (LRC 48) on that st'oject in 

March 1986 and completed a Research Report, The JUlY in a 

Criminal Trial: Empirical Studies (RR 1) in June 1986. 

1.6 The present Discussion Paper is designed to provoke 

responses from the communi ty and any proposals advanced in it 

are merely tentative and do not repre!;,ent firm recommendations 

made by the Commission. It is published in conjunction wi th 

another Discussion Paper Procedure From Charge to Trial: A 

General Proposal for Reform (DP 13), which is essentially an 

outline of the principal features of the Commission's preferred 

options for reform of criminal procedure between the time an 

accused person is charged and the time of trial: 

E. The Significance of the Criminal Procedure Reference 

1.7 The Commission regards this reference as one of the most 

important it has undertaken. In examining the criminal justice 

system and ultimately making recommendations for its reform, 

the Commission is conscious of the fact that the criminal law, 

and the manner in which it is enforced, have a significant 
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impact on the lives of individual citizens and, in contemporary 

terms, the "quality of life" enjoyed in this community. Every 

person is always a potential participant in the criminal 

justice system whether as an accused person, a victim, a 

witness or a juror. Whilst the "quality of life" of every 

citizen in New South Wales is at least indirectly affected by 

the criminal justice system, it is equally important to 

recognise that the standing of this community within the 

community of nations can be based upon the standard to which it 

aspires in the administration of justice. 

F. Fundamental Principles 

1.8 The issues raised in this Discussion Paper have been 

examined against a background of certain principles which we 

regard as fundamental. We have referred to them when assessing 

the current law and practice, in deciding whether there is a 

need for change and in evaluating the merit of various 

proposals for reform that we have considered. As these 

principles have played a crucial role in our work, we think it 

important for us to articulate them so that the views we 

express in this Discussion Paper, and the nature of the 

proposals for reform that we make, may be better understood. 

1. Fairness and Justice 

1.9 The essential feature of any system of criminal justice 

is that it be fair. Fairness has a number of aspects. It 

requires certainty and consistency in the law and procedure, 

although there must be flexibility in order to cope with the 

variations between cases and different and changing 
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circumstances. The occasions on which flexibility is warranted 

are properly determined by reference to contemporary community 

standards. In achieving the goal of fairness, the principle 

that justice should not only be done but be seen to be done is 

important. The appearance of justice is part of the substance 

of justice. The objective of fairness must be seen from the 

perspecti ve of each of the parties in a criminal case. Every 

litigant should perceive the trial to be a fair one if the 

decision of the court is to be generally acceptable. 

2. Accountability 

1.10 Decisions 

particularly those 

should be subj ect 

affecting the 

which place 

to public 

rights of 

their liberty 

scrutiny and 

individuals, 

in jeopardy, 

to review by 

establishing procedures in which accountability is a prominent 

feature. The prospect of exposing error or wrongdoing will at 

once encourage compliance with procedural rules and enable 

injustices to be remedied. In the context of procedures before 

trial, the trial proceedings themselves should be recognised as 

a form of public review of the correctness of decisions made at 

an earlier stage in the criminal process. However, it is 

dangerous to take the attitude that the availability of 

procedures for review will remedy an injustice. It is more 

efficient to develop procedures \vhich reduce the likelihood of 

injustice occurring. Putting this another way, it may not be 

enough to say that a criminal justice system is efficient if it 

concentrates on minimising the risk of innocent people being 

convicted at trial. A higher goal is to ensure that innocent 

people are not put on trial in the first place. 
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3. Efficiency 

1.11 It is trite to observe that the administration of 

criminal justice should be efficient. The criteria for the 

assessment of efficiency are more controversial. Efficiency 

should be measured primarily by reference to the standard and 

quali ty of just ice and, secondly, by reference to the cost and 

duration of criminal proceedings. lO The efficient use of 

available resources involves those resources being applied to 

obtain a fair result in an acceptable manner for the least 

possible cost and in the shortest possible time. Error, 

duplication, waste, unfairness, delay and uncertainty are all 

indicators of inefficiency. The goal of eliminating practices 

involving such elements is designed to serve the greater goal 

of efficiency in the administration of criminal justice. 

4. Consistency and Uniformity 

1.12 The procedures followed in the criminal courts should be 

consistent in order to serve the goal that like cases should be 

treated alike. Amongst criminal courts of different 

jurisdiction, the procedures should at least be uniform on 

questions of basic principle. The goal of consistency and 

uniformi ty will b,e easier to achieve if the course to be 

followed in criminal proceedings is clear and uncomplicated. 

Consistency of procedure will promote consistency in the 

results of criminal cases and will help to make both the 

participants in the system and the general community familiar 

with the procedure of the criminal courts. 
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5. The Desirability of Expeditious Justice 

1.13 The need to avoid unnecessary delay is part of the 

substance of justice itself. As has often been said, justice 

delayed is justice denied. At the same time, criminal cases 

should not be disposed of with such haste that there is 

insufficient time available for adequate consideration of the 

best' means of ensuring that justice is done in the particular 

case. Whilst some cases may not appear to need extensive 

preparation, and many litigants may be anxious to avoid having 

a case considered at length, there is a risk that undue haste 

in disputes of criminal cases can be as much a cause of 

injustice as protracted delay. The injustice caused by 

avoidable and unnecessary delay is an injustice to the accused 

person, to any victim of the offence and to the general 

community. 

6. Avoiding Miscarriages of Justice 

1.14 One of the primary objectives of 

beginning with the investigation of a 

the criminal proces s, 

suspected offence and 

concluding with a determination as to guilt in a court, should 

be to establish the truth regarding the events which are the 

subject of the inquiry. The importance of this principle and, 

in particular, the strength of the desire to avoid wrongful 

convictions is reflected iT' the standard of proof in criminal 

cases being established as proof beyond reasonable doubt. The 

law and practice of criminal procedure should be designed to 

further the likelihood that evidence presented in the course of 

criminal proceedings is both honest and accurate. 
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7. Public Confidence 

1.15 Public confidence in the criminal law and its 

administration is a prerequisite to the acceptability and the 

ultimate effectiveness of the system of criminal justice. The 

criminal law and criminal procedure must be capable of adapting 

to the changing standards of the communi ty so that the process 

of determining guilt remains consistent with contemporary 

standards within the general community. 

8. Impartiality and Competence of the Tribunal 

1.16 It is a fundamental principle that those who are called 

upon to make decisions in the criminal justice process should 

be impart ial and competent. The features of impart iali ty and 

competence must be evaluated from the point of view of the 

various participants in the criminal process in order that 

justice should not only be done, it should be seen to be done. 

9. The Presumption of Innocence 

1.17 The rule which presumes that an accused or suspected 

person is innocent until proven guilty is one which the law has 

established to guard against the risk of innocent people being 

wrongly convicted. Its practical significance may be found in 

the rule in criminal cases that it is for the prosecution to 

prove the guilt of the accused person. The privilege against 

self-incrimination and the right of the accused person to 

remain silent are further practical consequences of the 

presumption of innocence. 
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10. The Participation of the Accused Person 

1.18 An accused or suspected person should have the right to 

participate in the criminal process~ This basic right is 

reflected in subsidiary rights which are safeguards against the 

accused person being excluded from the trial proceedings or 

playing an ineffectual role. Various procedural rUles such as 

the right to legal representation, the right to be informed of 

the prosecution case, the right to make full answer and 

defence, the right to confrontation of witnesses, the right to 

be heard and the right to review, have been established to give 

effect and substance to the right of the accused person to 

participate in the proceedings. 

11. The Grounds on which the Law and Practice should be 
Changed' 

1.19 Any alteration to the law and practice of criminal 

procedure which adversely affects any of the foregoing 

principles should not be made unless there is a clearly 

demonstrated need for reform. According ly, those who propose 

reforms likely to have this effect carry the burden of showing 

the need for them and the utility and desirability of the new 

laws or practices which they propose. 

II. PROCEDURE BEFORE TRIAL 

A. Introduction 

1. 20 The terms of reference specifically refer to "pre-trial 

procedures in criminal cases". The Commission decided to focus 

its attention on this area at an early stage of its work on the 

reference because of the relevance of pre-trial procedure to 

the problem of delays in the conduct of criminal cases. In New 

South Wales, the problem of delay in the criminal process has 
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become a matter of concern for those responsible for the 

administration of justice. In our view, complaints about 

unnecessary delay and inefficiency in procedure before trial 

are a legitimate criticism of the current state of the criminal 

justice system in New South Wales. From our preliminary 

resbarch, it appears to us that the reorganisation of that 

procedure offers the best prospect of limiting avoidable 

delay. Whilst largely concerned with the problem of delay, our 

discussion is also designed to address the issue of whether 

pre-trial procedure is operating in a fair and efficient manner. 

1.21 Serious and apparently avoidable delay in the hearing of 

criminal cases 

jurisdictions. l1 

States,14 various 

has also been experienced in other 

In Eng1and,12 Canada13 and the United 

measures have been implemented with the 

intention of reducing delays in criminal proceedings. Those 

measures have tended to concentrate on the period between the 

time when an accused person is charged with an offence and the 

time of the commencement of the trial. The belief has clearly 

been that the most significant causes of delay occur in that 

part of the criminal process. 

B. Scope of this Paper 

1. 22 This Discussion Paper will cover the following topics: 

* current procedure from charge to trial in New 
South Wales; 

* time limi ts 
offences; 

on the prosecution of criminal 

* disclosure by the prosecution; 
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* disclosure by the defence; 

* the determination of mode of trial; 

* the process of committal for trial or sentence; 

* listing for trial; 

* pre-trial conferences and hearings; 

* the " no bill" procedure; 

* plea bargaining; 

* the function of the prosecuting authority; and 

* pre-trial publicity in criminal cases. 

In the Commissi on's view, these topics represent those areas 

which will require attention in any rational attempt to improve 

efficiency in the disposition of criminal cases. If the 

primary purpose of this Paper can be summarised, it is to 

identify the sources or potential sources of inefficiency in 

the criminal process and to make tentative proposals to remedy 

those problems whilst keeping firmly in mind the goal of 

maintaining fairness and a high standard in the administration 

of justice. 

1.23 Certain aspects of the terms of reference which involve 

events occurring before trial are not covered in thi s Paper. 

They include the investigation of crime and the initiation of 

criminal proceedings. These topics will be dealt wi th in other 

Discussion Papers and Reports under this reference. 

C. Federal Issues 

1.24 It should be appreciated that the Commission is confined 

to making recommendations about the administration of justice 

wi thin New South Wales. However, federal prosecutions are a 

significant part of the workload of the New South Wales 
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criminal courts. Serious drug trafficking offences and 

taxation offences are, for example, usually prosecuted by the 

Commonwealth Director of Public Prosecutions. The increasing 

role played by federal prosecuting agencies in the criminal law 

has underlined the desirability of achieving uniformity in 

criminal procedure throughout Australia. Whilst the Commission 

agrees with the views of some very prominent lawyers that 

uniformity is desirable,lS we emphasise that it should not be 

seen as an end sufficiently important in itself to override 

other policy considerations. 

D. Consultation 

1. 25 The Commission maintains close contact with other law 

reform agencies whose work is relevant to criminal procedure. 

These include the Criminal Law Review Division of the New South 

Wales Attorney General's Department; Mr Justice Watson, who is 

conducting an inquiry into the criminal law of the Commonwealth 

wi th a view to preparing a draft 16 code; and the respective 

Law Reform Commissions of the individual States. The 

Commission is also in contact wi th the Australian Law Reform 

Commission, whose references on Contempt,17 EVidence,18 

Sentencing 

Courts 20 
of 

cover 

Federal Offenders 19 and 

areas which are relevant 

Access to the 

to this reference. 

In addition, we have had the invaluable assistance of many 

eminent practitioners in several States. These people, who 

have given us the benefit of their knowledge and experience, 

are acknowledged in the preface to this Paper. 
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E. The Problems of Delay and Long Criminal Cases 

1. 26 There are two major problem areas which cause particular 

concern to the government, to the community and to those people 

involved in the administration of the criminal justice system. 

Firstly, there is the problem of unnecessary delay in the 

system. Secondly, there are the problems caused by the length 

of both criminal trials and committal proceedings. 21 These 

two problem areas are related. 

1. Delay 

1. 27 Delay is an inevi table aspect of the criminal justice 

system since the effective and just disposition of criminal 

cases is dependent upon their proper preparation. Concern is 

expressed, however, about delays which are inordinate or the 

result of inefficiency. These delays are generally seen to be 

avoidable. The problem of delay is more significant in 

indictable criminal cases than it is in summary cases. In 

cases to be tried on indictment, unnecessary delays occur 

between the ini tiation of proceedings and the commencement of 

the trial more often than during the trial. This time span is 

accordingly the focus of this Discussion Paper. 

1. 28 Delays in the criminal justice system can cause many 

serious problems. Some of the adverse consequences of delay 

are: 

* unnecessary expense and the waste of resources; 

* the loss of or deterioration in the reliability 
of evidence; 

k prolonged anxiety for the victims of crimes; 
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* additional delays in restitution and the payment 
of compensation to victims of crime; 

* increased inconvenience to witnesses; 

* prolonged anxiety for accused people; 

* gaol overcrowding caused by increased numbers of 
people being held in custody for long periods 
pending trial, and, conversely, people accused of 
serious offences being granted bail to avoid gaol 
overcrowding; 

* while time spent in 
usually "credi ted" to 
for those acquitted 
compensation; 

custody pending trial is 
those who are convicted, 

there is usually no 

* a higher incidence of absconding on bail; 

* a greater reliance on di sposi tion of cases by 
plea and charge bargaining; 

* increased difficulties in sentencing convicted 
people; 

* a diminished likelihood of offender 
rehabili tation and a diminution in the deterrent 
effect of the criminal justice system; and 

* a reduction in public confidence in the criminal 
justice system. 

.-- ---I 

1. 29 The Commission is satisfied that the extent of delay 

currently being experienced in criminal cases is so serious as 

to demand urgent attention. We cite four cases to illustrate 

the problem of delay and its adverse effects. 

Case One: Nine months in custody followed by 
acquittal 

At 2.40 pm on 19 February 1981 a boy employed by 
a store was carrying the day's takings of $11,500 
for deposit in a nearby bank. He was accompanied 
by another employee. The boy was assaulted and 
robbed of ~he money by a man who ran a short 
distance and jumped into the rear seat of a car 
which drove off at high speed. The offence was 
reported to the police who were given a 
description of the car and the thief. The thief 
was described as wearing black shorts, sandshoes 
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and a yellow spray jacket and as having a 
moustache and a "new Australian" accent. The 
police searched the nearby streets and at 2.58 pm 
found a car parked in front of the flat occupied 
by the accused person which matched the 
description of the car used following the theft. 
The accused person was subsequently questioned 
and denied all knowledge of the offence. The 
police then requested him to return to his flat 
with them. They searched the flat with his 
consent but found nothing indicating the his 
involvement in the offence. Later that evening 
in a formal interview the accused person denied 
a11 knowledge of the crime, said that he had been 
watching television all afternoon and related the 
plots of the television shows he had watched. He 
was charged wi th the offence on 19 February 1981 
and denied bail. He was 37 years old with a 
record of a juvenile offence committed when he 
was 17. He was later granted bail but was unable 
to raise it and was held in custody until 2 
October 1981 when bail was raised. The case was 
listed for hearing on 27 September 1982 but 
withdrawn because of congestion of the court 
lists. The accused person filed a "no bill" 
application on the basis that there was no 
evidence upon which a reasonable jury properly 
instructed could convict him. This application 
was unsuccessful. A new hearing date was set for 
23 February 1983, more than two years after the 
accused person had been arrested. On 25 February 
1983, the accused person was acquitted. 

Case Two: Over twelve months in custody followed 
by abandonment of the prosecution 

On 17 March 1982 in Sydney, a customer in a bank 
reached over an unattended counter and stole a 
box of travellers cheques valued at approximately 
$55,000. According to witnesses the thief was 
wearing a pink short-sleeved shirt and had light 
wavy hair, a tattoo on one arm and a small scar 
near the right eyebrow. The accused person, a 
man wi th a record of convictions for 
cheque-related offences, was arrested in Perth on 
20 May 1982 in relation to other matters. He was 
questioned about the offence in question and 
denied any knowledge of it. He claimed that he 
was at a11 material times in Perth. He did not 
have light wavy hair, a tattoo or a small scar 
near the eyebrO\of. He was extradited from Perth 
on 22 March 1983. Committal proceedings were 
commenced on 9 June 1983. A "no bill" 
application was filed by the accused person on 
the basis that there was no evidence on which a 
reasonable jury properly instructed could convict 
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the accused person. The "no bill" application 
was granted in March 1984, 12 months after arrest 
and more than eight months after committal for 
trial. Throughout this period the accused person 
had been held in custody. 

Case Three: Two years, three months 
custody awaiting the determination of 
carrying a maximum penalty of SlX months 

spent in 
a charge 

In 1968 the accused person was convicted of 
murder and sentenced to life imprisonment. He 
was released on licence on 4 November 1982. 

On 24 February 1983 he was arrested and charged 
with the indictable offence of sexual assault and 
a summary offence of common assault under s493 of 
the Crimes Act. Each of these offences was 
alleged to have been committed on 23 February 
1983 and arose out of the same incident. 

On 1 March 1983, three working days after his 
arrest, the accused person's licence was revoked 
because of the charges laid against him. On 29 
April 1983 he was committed for trial on the 
indictable offence. 

On 6 December 1983 he was informed in writing 
that the sexual assault charge against him had 
been "no billed". In March 1984 he was taken 
before a Court of Petty Sessions on the charge of 
common assault. In May 1984 he was convicted on 
this charge and sentenced to six months 
imprisonment, the maximum available for the 
offence. Since he had been arrested on 24 
February 1983, he had been in custody for 
approximately 15 months awaiting the 
determination of this charge. The sentence of 
six months was back-dated for a period of three 
months. 

The next event in this saga occurred later in May 
1984 when the accused person appealed to the 
District Court against his conviction. The 
transcript of the trial proceedings did not 
become available until Christmas 1984. The 
appeal was Ijsted for hearing in the District 
Court on 1 March 1985 when it was heard for one 
day and then adjourned until 7 June. On that day 
the appeal was upheld and the charge dismissed. 

The accused person spent more than two years and 
three months in custody which is almost five 
times the maximum sentence of six months 
imprisonment prescribed by the legislature for 
the offence. He had been cleared of both of the 
charges which led to his incarceration. 
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Case Four: Still awaiting trial after almost 
five years; case postponed four times 

The accused person, a 55 year old man with no 
record of criminal convictions, \lTas charged wi th 
the offence of receIvIng. The offence was 
alleged to have occurred between July 1979 and 
August 1981. He was arrested and charged on 7 
October 1981. 

On 5 April 1982 he was committed for trial in the 
District Court. The case was listed for trial on 
22 November 1984 but was stood over until 7 March 
1985. On that day the matter was not reached 
because other matters in the list had priori ty. 
The case was stood over until 17 April 1985 but 
once again did not proceed because a police 
officer who was to testify was ill and the Crown 
was not ready to proceed. The case was then 
listed for 15 July 1985 but did not proceed on 
that day. On that occasion the judge directed 
that the case be given priority at its next 
listing and that it should proceed. There 
followed a further ::;eries of adjournments, none 
of which could be attributed to the fault of the 
accus''7d person. 

When the matter came before the District Court 
for trial on 25 June 1986 an application was made 
to the trial judge by the accused person's lawyer 
for an indefinite stay of proceedings. This 
application ",;&.s granted. The case was brought to 
an end without the accused person ever having 
been tried on any of the charges. The order 
which put an end to the proceedings was made four 
years and eight months after he was first 
arrested and charged. 

Whilst we acknowledge with emphasis that these cases may 

represent extremes, they illustrate that there is unfairness 

and inefficiency in the system of prosecution in the higher 

criminal courts. It should also be emphasised that the 

si tuation which gives rise to cases of this kind occurring has 

not been neglected in recent years. In the course of our 

research we have noted a general concern on the part of judges, 

prosecuting authorities, lawyers and court administrators about 
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the difficul ties currently being experienced. Several 

important remedial measures have been taken to relieve the 

extent of congestion in the criminal justice system, such as as 

the short matters list,22 the establishment of a screening 

unit in the office of the Solicitor for Public Prosecutions, 

streamlined procedures for the work of the senior Crown Law 

Officers, 23 the use of a computer by the Solicitor for Public 

Prosecutions to "track" the progress of prosecutions in the 

higher courts, and the implementation of a new list ing system 

in June 1986. 24 We are at present unable to point to the 

precise reasons for the increased strain upon the 

administration of cI_minal justice, notwithstanding the 

implementatj on of such an array of improvements. It may simply 

be the result of a massi ve increase in the workload of the 

higher courts, measured not so much by reference to the number 

of cases which they hear but by the increasing complexity and 

difficulty of many cases. 

2. Long Criminal Cases 

1.31 In recent years there have been a number of well 

publicised criminal cases which have run for an exceptionally 

long time, a trend which is not confined to Nevi' South Wales. 

The so-called "Croatian Conspiracy" trial before the Supreme 

Court in 1981 took over 10 months to complete. The case which 

has become known as the "Social Security Conspiracy Case", a 

Commonwealth prosecution involving large numbers of members of 

the Greek community, ran for a period of almost four years 

before all the charges were either dropped by the prosecuting 

agency or discontinued in consequence of orders made by various 
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courts. 25 The committal proceedings involving some 300 counts 

against more than 40 accused people arising out of the 

shootings at Milperra in 1984, took more than a year to 

complete. At the time of writing, the trial proceedings are 

continuing with many of the accused men involved having been in 

continuous custody for over two years. 

1. 32 Long trials and commi ttal proceedings are becoming more 

frequent. They are a relatively new development in a criminal 

justice system that has not yet established procedures to cope 

with them adequately. The "cost" of long cases cannot be 

measured merely by calculating the accumulated expenses of the 

various agencies which expend time and effort in dealing wi th 

them. Such cases clearly place heavy demands, for example, on 

the resources of legal aid. One must also consider the 

enormous stress which these cases place upon the criminal 

justice system generally. They tie up courtrooms and judges 

for long periods of time and place considerable strains on all 

involved, particularly the accused person, the prosecution, 

members of the judiciary and the jurors. Other matters 

awaiting hearing are delayed because there are not enough 

courts available. Delays in bringing cases on for hearing 

compound the problems in other parts of the system and 

inevitably create injustice. As Dicey has said, 

the dilatoriness of legal proceedings and 
their exorbitant cost, or the want of an easily 
accessible court, work greater and far more 
frequent injustice than the formal denial of a 
man's due rights. 26 
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The Chief Justice of New South Wales, Sir Laurence Street, 

KCMG, said on the occasion of his appointment to that office: 

1. 33 

Delay is anathema to justice, and we must be 
prepared for changes in our system to accommodate 
the demands of the future. This may well involve 
a complete reappraisal of our mechanisms for 
resolving disputes between citizen and citizen or 
between citizen and State. 27 

If procedures before trial are streamlined, the time 

which criminal cases take to be heard by the trial courts will 

decrease. Shorter trials should also cause less strain to the 

participants in those trials and result in better decisions 

being made. It is not unreasonable to suggest that, where the 

participants in the trial are under great stress, the kind of 

errors which might lead to a need for retrials or create 

injustice are more likely to occur. The reform of pre-trial 

procedures may be successful not only in reducing the incidence 

of delay but also in improving the overall standard of the 

criminal justice system. 

F. Our Objectives for Procedure Before Trial 

1. 34 In the course of this Paper, the Commission pursues two 

major objectives. One is to make proposals which will increase 

efficiency in the administration of criminal justice. Although 

we place emphasis on the benefits of speedy disposition of 

criminal cases, we also have in mind fostering clarity and 

certainty in criminal law. Our second and more important 

objective is to advance proposals which will contribute to 

improving the standard of the administration of criminal 

justice. Quite apart from increasing efficiency, there are 
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things which can be done to improve the quality of decisions 

made in this phase of the criminal process. We believe that 

both these objectives can and should be achieved by measures 

which do not interfere with those traditional rights of the 

accused person designed as a safeguard against the risk of 

convicting the innocent. The point has been well made by an 

English commentator: 

On June 15, 1215, in a meadow at Runnymede, King 
John, in Magna Carta proclaimed "To no one will 
We deny or delay, right or justice." He did not 
add "Provided this is cost-effective".28 

G. Empirical Studies and Research Papers 

1.35 In the course of this Discussion Paper, reference is 

made to certain empirical studies. The Commi ssion has 

undertaken three such studies. Firstly, the Commission has 

engaged the services of a consultant, Ms Concetta Rizzo, who 

has collected available statistical information in relation to 

the criminal just ice system in New South Wales. Secondly, the 

Commission has conducted a survey of Crown Prosecutors to 

ascertain their practices and attitudes in relation to various 

pre-trial procedures. Thirdly, the Commission has conducted a 

random survey of Public Defenders to determine the extent of 

delay in criminal cases which are currently before the courts. 

Before work on this Discussion Paper .was begun, the following 

background research papers were prepared: 

* R L Misner Le islatively Mandated S Trials 
(Unpublished Commission document, 1982. An 
amended version was later published in (1984) 8 
Criminal Law Journal 17. 
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* C Rizzo A Collection of Statistical Information 
on the Administration of Criminal Justice in New 
South Wales (Unpublished Commission document, 
1984). 

* Mark Richardson Disclosure by the Prosecution in 
Indictable Criminal Proceedings (Unpublished 
Commission document, 1985). 

* Paul Byrne Long Criminal Cases (Unpublished 
Commission document, 1985). 
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Canada, October, 1986 at 15. 
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(Cmnd 6323) HMSO London 1975. 

13. See generally Catherine J Mathews and Dorothy E Chunn 
"Congestion and Delay in the Criminal Courts: A Selected 
Bibliography" Centre of Criminology, Uni versi ty of Toronto 
1979. 

14. National Institute of Law Enforcement and Criminal Justice 
Washington DC USA "Reducing Court Delay" papers presented 
at a symposium conducted by the Institute of Criminal 
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Chapter 2 

Procedure from Charge to Trial: The Current Law and Practice 

I. INTRODUCTION 

2.1 This chapter describes the criminal process in New South 

Wales from the time that a suspected person is charged with an 

offence until the commencement of trial. The law and procedure 

of arrest and investigation are dealt wi th only to the extent 

required for understanding this process. 

2.2 Both indictable offences and summary offences are 

considered, but no attention is paid to those offences which 

are dealt with by an "infringement notice" system, such as that 

used for the less serious driving offences, since there is no 

"procedure before trial" in cases dealt with in this way. It 

should be noted that the practices described are those 

generally followed in the normal course of prosecuting criminal 

offences. We do not always cite particular exceptions which 

may be found, for example l in prosecutions by the Corporate 

Affairs Commission or in relation to offences committed by 

juveniles. 

overwhelming 

Wales. 

The scope of 

majority of 

this chapter nevertheless covers the 

criminal prosecutions in New South 
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II. INVESTIGATION, ARREST AND CHARGE 

2.3 In practice, most criminal proceedings are initiated by 

police officers. Some are commenced by other public officials 

(for example, officers of the Corporate Affairs Commission or 

local councils) or, in unusual circumstances, by private 

citizens or by the Attorney General or Solicitor-General. 

Police officers and other law enforcement 

discretion whether or not to lay a charge 

suspected of having committed an offence. 

officials have a 

against a person 

The di scretion not 

to charge may be, and is, exercised in many circumstances, for 

example, where a caution is thought sufficient, where it is 

thought that there is not enough evidence to convict, or where 

the suspected person is willing to help the police with 

information that would be useful in some other investigation. 

A. Investigation 

2.4 The extent of investigation involved in a particular 

case will vary considerably according to the nature of the 

case. The majority of offences tried before the courts, 

especially the Local Courts, require little or no 

investigation. n"':lmples include cases where the charges are 

based on behaviour. that the police have observed, where a store 

securi ty guard ~as apprehended a suspected shoplifter, or where 

failure to Pby a train fare is alleged. The traditional notion 

of police investigation is usually only to be found in relation 

to serious crimes such as murder or armed robbery. In other 

cases, there may be an exhaustive examination of documentary 

evidence, for example, where the charge relates to a commercial 

fraud. 
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B. Arrest and Summons 

2.5 Once the police have decided that a person should be 

charged wi th a criminal offence, they may proceed by one of 

three methods: arrest without warrant, arrest under warrant, 

or summons. 

1. Arrest Without Warrant 

2.6 Arrest without warrant is the most common means of 

proceeding, especially in serious cases. Section 352 of the 

Crimes Act 1900 provides that a constable or any other person 

may, wi thout warrant, arrest a person in the act of commi tting 

an offence or immediately after committing an offence. The 

section also provides that a constable (but not another person) 

may, without warrant, arrest a person whom he or she, with 

reasonable cause, suspects of having committed an offence. 

These provisions recognise and extend the powers of arrest 

established by the common law. 

2.7 Unless the investigation is unusually complicated, an 

arrest without warrant is carried out at the first reasonable 

opportunity. A person who has been arrested must be taken 

before a magistrate without de1ay.1 In practice, an arrested 

person is first taken to a police station and may be detained 

for some time before being charged. It is often during this 

time that formal interrogation takes place. It should be 

noted, however, that despite frequent references in the media 

to people being "wanted for questioningll, the police are not 

permitted to arrest a person purely for the purpose of 
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questioning. 2 Often the legali ty of an arrest is challenged, 

with a view to excluding evidence subsequently obtained, on the 

basis that it was made for the purpose of questioning. Since 

arrest is usually followed by questioning and then charge, the 

distinction between lawful and unlawful arrest and 

interrogation is sometimes difficult to determine and a great 

deal of court time may be spent on this issue. After 

questioning, the charge is read to the accused person who may 

be fingerprinted or photographed or both. 

2. Arrest Under Warrant 

2.8 A justice may issue a warrant for the arrest of a person 

where an "information" has been sworn before a justice. An 

information may be laid where a 

suspected of having committed, an 

The information will usually be 

person has commi tted, or is 

offence in New South Wales. 

laid by a police officer. 

Warrants are commonly issued for the arrest of people who are 

the subject of an information charging a relatively serious 

offence or who fail to appear in response to a summons or to 

comply with the conditions of a bail undertaking. 

3. Summons 

2.9 Whenever an information is laid in respect of an 

indictable or summary offence, a justice may issue a summons 

requiring the appearance in court of the person named in the 

information if the person is not already in custody. The issue 

of a summons is an alternative to issuing a warrant for the 

arrest of the person. A summons is not usually issued for an 
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indictable offence, unless the proceedings are commenced by the 

Customs Department or the Corporate Affairs Commission. 

However, a summons is frequently issued in respect of summary 

offences. 

2.10 A summons is an official document which sets out the 

offence that a particular person is alleged to have committed, 

and the date on which the person named is required to attend 

court to answer the allegation. The summons is normally 

"served ll by a police officer by giving it to the person named 

or by leaving it at his or her usual place of residence. In 

certain cases the summons can be mailed. 3 

2.11 The summons is expressed in archaic and confusing 

language and, once deciphered, provides mi sleading information 

about the procedure to be followed. An accused person is not 

advi sed that the case will probably be adjourned if he or she 

intends to dispute the allegation nor that witnesses will 

almost certainly not be required on the appointed day. An 

accused person who intends to plead guilty is not advised to 

bring any witnesses or evidence supporting an argument as to 

the appropriate penalty. No information about legal 

representation or the availability of legal aid is included. 

2.12 If a person does not attend court in response to a 

summons, the court may, if thete is proof that the summons was 

served, proceed to hear the matter in the absence of the 

accused person. Such hearings are called ex parte hearings. 

Alternatively, the court may decide to adjourn the hearing and 
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issue a warrant for the arrest of the accused 4 person. 

Certain cases, particularly summonses relating to traffic 

matters and fare evasion, are frequently dealt with in the 

absence of the accused person. The court therefore has the 

power to impose a penalty in respect of the offence wi thout 

hearing the case against the accused person. 5 However, it has 

been held that a penalty imposed in this way does not amount t:O 

a conviction. 6 

C. Police Questioning of Suspects 

2.13 The questioning of the suspected person is usually the 

most important part of the investigation of a serious offence. 

The evidence obtained !is a result of such questioning is. in 

most cases, of cri tical impact on the decision as to plea and 

the subsequent disposi tion of the case. A study of 147 people 

charged with indictable offences in the New South Wales 

District Court revealed that confessional evidence was obtained 

f1;"om police interrogation in 96% of cases where a verdict of 

guilty was recorded. 7 As noted in the study, the sample was 

too small to draw precise conclusions, and the figure here 

reported is higher than that found in any equivalent overseas 

study. 8 Neverthel~ss, the crucial importance of confessional 

evidence resulting from police interrogation is clear. 

Undoubtedly, confessional evidence is also significant in many 

cases dealt with summarily. However, at present, statistical 

information is not available for such cases. 
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2.14 In most cases a suspected person has no legal obligation 

to answer any questions at al1 9 nor to accompany police to a 

police station when asked to do so. Nevertheless, the 

probabili ty is that many people are unaware of their rights in 

this regard. The police are free to interview & suspected 

person without giving any formal caution or affording an 

opportunity to obtain legal advice. lO If the police form the 

intention to lay a charge, they must at that time warn the 

person being i.nterviewed that he or she need not answer any 

questions and that anything said may be used as 0d 11 eVl ence. 

Once a person has been charged with an offence, it is unusual 

for further formal questioning to take place in respect of that 

offence. However, questioning about some other offence may 

take place. 

2.15 In the normal course of events, a comprehensi ve 

interrogation is followed by the police informing the suspected 

person that he or she will be charged with a particular 

offence. In many cases, of course, the evidence against a 

person is so strong that the decision to charge is immediate. 

In such a case, questioning almost invariably precedes the 

formal laying of a charge. 

2.16 In the context of police interrogation of suspects, the 

Commission considers it appropriate to comment upon various 

proposals recommending the use of electronic equipment to 

record interviews between police and suspected people. 12 In 

the Commission's view, electronic recording of police 
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interviews would be a valuable measure in reducing delay in the 

criminal just ice system. Video recordings of interviews would 

decrease the number of contested criminal cases and reduce the 

range and complexity of disputes in contested cases. It can be 

expected that congestion in the criminal courts would be 

relieved as a result. 

D. Charge and Information 

2.17 Bef ore a person is brought before a court after being 

arrested, he or she is charged wi th an offence. This is a 

formal procedure which usually takes place in a police station 

and which involves the informant, usually the police officer in 

charge of the case, advising the accused person of tIle nature 

of the charge laid in the information. Part of the function of 

the information is to inform the accused person and the court 

of the case which is alleged by the informant who has initiated 

the prosecution. A conviction is not valid unless it is ei ther 

based on an information or complaint which accurately states 

the ingredients of the offence or the magistrate has charged 

the accused person orally.13 

III. BAIL AND FIRST COURT APPEARANCE 

A. Bail by Police 

2.18 Once charged, an accused person must be given a not ice 

which sets out his or her rights regarding release on bail 

pending the determination of the charge. 14 Where an accused 

person is charged with an offence for which there is no 

entitlement to bail as of right, the police must decide whether 

or not to grant bai 1. An accused person who is granted bai 1 
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must sign an undertaking to appear in court at the time and 

place specified in the notice given or sent to him 15 or her. 

An accused person who fails to respect an undertaking to appear 

in court is gui 1 ty of an offence. 16 Where bail is refused, or 

the accused person is unable to meet the terms on which bai 1 

has been granted, he or she is kept in custody until the case 

is next before the court, where the question of bail is 

reconsidered. 

B. The First Appearance in Court 

1. The Requirement to Bring an Arrested Person Before a 
Justice 

2.19 Section 352 of the Crimes Act 1900 provides that a 

person who has been arrested and charged must be taken before a 

justice. This provision has been interpreted to encompass the 

common law rule that the person must be taken before a justice 

lias soon as is reasonably practicable and by the most direct 

route ll
•
17 What this means in practice was far from clear 

until a recent judgment of the High Court of Australia. 18 The 

English Court of Appeal had held that a period of almost 24 

hours between the time of arrest and appearance in court may be 

lawful in some . 19 Clrcumstances. In Williams' case the High 

Court rejected this approach and held that legislation in 

similar terms to the New South Wales legislation 20 in effect 

expresses the common la\v rule as it is accepted in Australi a. 

According to this law it is unlawful for a police officer to 

delay taking an arrested person before a justice in order to 

use the time to investigate his or her complicity in the 

offence for which he or she was arrested, or any other offence, 
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by questioning or in some other way. 80 far as we are aware, 

this decision has not been judicially considered in a reported 

, N 8 th W 1 21 8 th A l' 22 d case In ew ou a es. ou ustra Ian an 

V
, ,23 
lctorlan courts had already indicated that they were not 

prepared to fully endorse the approach taken by the Court of 

Appeal in England. 

2.20 There are various sanctions available for failure to 

comply with the requirement in question. The trial court may 

exclude in its discretion evidence obtained after the d'etention 

has become illegal. In addi tion, the accused person may have 

an action for false imprisonment. In practice, these sanctions 

are not often exercised. In recent years, the High Court has 

dealt relatively frequently with the question of illegally and 

unfairly obtained 'd 24 eVl ence. The approach taken in these 

cases has been carefully analysed by several authors. 25 The 

discretion available to a trial judge should now be exercised 

in accordance with the principles set out in the judgments of 

the High Court. We should note at this stage that the issue 

dealt with by the High Court in Williams' case will be the 

subject of separate consideration by the Commission. We intend 

to publish a Report, on this subject at an early date. 

2. First Appearance in Court 

2.21 The accuseu person fi rs t appears in court by complying 

wi th a summons or bail undertaking, or by being brought there 

directly frqm poli ce custody. The main purpose of the first 

appearance is to record the fact of the charge and to place the 
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continued conduct of the matter under the supervision of a 

court. For people who have not been released on bail, the 

first court appearance serves as an opportunity to review the 

bail decision made by the police. 

2.22 The chll:-g-:: is read out in court and the accused person 

is normally given an opportunity to plead guilty or not 

guilty. Except in relatively minor cases, a plea is not 

usually entered at this stage. If the accused person intends 

to defend the charge, the case is almost invaJi'iably adjourned. 

The accused person will probably want to prepare his or her 

case, the prosecution is unlikely to be in a position to 

proceed to present its evidence, and the court will rarely have 

time available to hear the matter immediately. Even where the 

accused person wishes to plead guilty, an adjournment is 

usually granted if requested by either of the parties. 

2.23 In 

appearance, 

fact many 

most of 

approximately 50% of 

criminal cases are decided at the first 

them by way of guilty plea. In 1982 

defendants in Courts of Petty Sessions 

(now called Local Courts) had their cases finalised on the day 

of their first appearance. More than 90% of these cases 

involved guilty pleas and less than 1% were contested 

cases. 26 If the matter is not heard immediately, a date for 

hearing or for further mention is discussed before the question 

of bail is dealt with. 
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C. Bail at Court 

2.24 The magistrate hearing the bail application is required 

to take into consideration specific criteria listed in the Bail 

Act 1978. Evidence relevant to those cri teria may be called by 

each side. Where the prosecution oppose~ the bail application, 

the hearing of the application may result in the accused person 

discovering a great deal about the prosecution case. This is 

because the magistrate must consider "the circumstances of the 

offence (including its nature and seriousness)" and "the 

strength of the evidence Gl.gainst the person". 27 Similarly, 

should the accused person wish to call evidence in support of 

his or her application, the prosecution may discover a great 

deal about the nature of the defence. 

2.25 Only a small percentage of accused people are refused 

bail by the magistrate conducting the initial hearing. 28 In 

many cases, bail will have been refused by the police overnight 

or over a weekend and then be granted by a magistrate at the 

ini tial court hearing. One explanation for this may be that, 

by the time of the court hearing, there is usually more 

information available concerning the accused person's social 

ties and the likelihood of his or her compliance with a bail 

undertaking. 

2.26 The length of the adj ournment which follows the first 

court appearance will depend upon whether the accused person is 

held in custody or released on bail. Where bai 1 is refused, 

the adj ournment can be up to a maximum of eight days without 

the consent of the accused person. 29 Where bail is granted, 
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the period of remand may be a matter of months. When an 

adj ournment is ordered, the case is normally listed "for plea 

or mention" on a future date. This means that the magistrate 

will determine the case on that date if the accused person 

pleads guilty, but that the case will only be "mentioned" in 

order to set a date for a contested hearing if the accused 

person pleads not guilty. 

D. Other Matters 

1. Legal Representation 

2.27 Accused people can obtain legal aid for the first 

appearance in court through the Duty Solicitor scheme 

administered by the Legal Aid Commission of New South Wales. 

There is a duty solicitor present at every si tting of a Local 

Court in New South Wales which hears criminal cases. Before 

court commences, the duty solicitor visits those held in 

custody and is ava ilable to see others whose cases are listed. 

The duty solicitor will appear in court at the first hearing 

for any accused person if requested to do so. 

2. Pre-trial Delay 

2.28 In contrast 

be brought before 

to the requirement that 

a court without delay, 

an arrested person 

there is often a 

considerable time lapse between the first court appearance and 

the resolution of the case. The speed with which matters move 

following the first court appearance depends largely upon 

whether the accused person is in custody or on bail. The 

nature and complexi ty of the prosecution in question is also 
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relevant. Little can be said which is of uni versal application 

to this stage of criminal proceedings as the cases vary 

greatly. The problems of delay in the criminal justice system 

are particularly acute where the accused person is refused bail 

or is unable to meet the bail condi t ions imposed. The court 

statistics for 1984 show that 7.1% of accused people dealt with 

by the Loca 1 Courts were in custody at their final 

appearance. 30 Whilst the cases of accused people in custody 

are generally given priority in being listed for hearing, there 

may still be many months between first appearance and final 

disposition. There is a fuller discussion of this topic in 

Chapter 3. 

2.29 The pace of the proceedings and their progress through 

the courts is accelerated by an early indication from the 

accused person that he or she intends to plead guilty to the 

charge in question. The best that can be said is that these 

cases are dealt \'lith relatively quickly. It is inevitable that 

some accused people take this factor into account in deciding 

whether or not to plead guilty. There is still, in many cases, 

an unacceptable delay between the initial hearing in which an 

accused person may· indicate a desire to plead guilty and the 

ultimate disposition of the matter. In 1982 in the 

magistrates' courts, 15% of accused people who pleaded guilty 

had to wait for more than two months for their cases to be 

finalised and 3.5% (more than 1000 people) for more than six 

months. 31 The relevant statistics are not available for the 

higher courts, but the time span would probably be greater 
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because an accused person pleading guilty must first be 

commi tted for sentence in the Local Court and then appear for 

sentence in a higher court. 

IV. PROCEDURE AFTER FIRST APPEARANCE 

2.30 The court procedures which apply to a particular 

criminal prosecution vary according to whether the charge is 

for: 

* a summary offence; 

* an indictable offence; 

* an indictable offence which may be dealt with 
summarily by a magistrate; or 

* an indictable or summary offence triable in the 
summary jurisdiction of the Supreme Court. 

A. Summary Offences 

2.31 Summary offences are generally less serious matters 

which must be heard to finality by a magistrate in a Local 

Court. The accused person in such a case has no right to a 

trial by jury. The penalties which may be imposed for a 

summary offence are generally much lower (usually a maximum of 

imprisonment for one year) than those available for indictable 

offences. The important exceptions are penal ties for some drug 

and firearms offences, which may be a maximum of two years 

.. 32 p. 11 d d lmprlsonment. rosecutlons are usua y con ucte by the 

Police Prosecuting Branch of the New South Wales Police. 
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2.32 Pre-trial procedure in summary cases is qui te 

straightforward. Where the accused person pleads guilty "and 

shows no sufficient cause why he should not be convicted", the 

" d .. 33 magIstrate recor s a convIctIon. In a defended matter, the 

case may be adjourned "for plea or mention" more than once 

until a hearing date is set. There may be some informal 

negotiations between the accused person or his or her lawyer 

and the prosecution, but there are no formal procedures or 

obligations which apply. Normally the police prosecutor who 

presents the case in court will have received the file on the 

same day as the hearing. Similarly the defence lawyer, if 

there is one, m~ often have seen his or her client on only one 

occasion before the case is heard. The procedure followed at 

the hearing is descl~~wJ in the Commission's First Issues 

Paper. 34 

B. Indictable Offences 

2.33 Indictable offences are more serious offences which are 

tr:i.able before a judge and jury. Many indictable offences may 

alternatively be tried summarily by a magistrate. 35 Before a 

person charged with an indictable offence can be tried before a 

judge and jury, he or she must normally be committed for trial 

by a magistrate. The committal proceedings are a preliminary 

hearing conducted in the Local Court. The function of the 

commi ttal hearing is to determine whether a person should be 

put on trial for an indictable offence. 
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1. The Procedure at Committal Proceedings 

2.34 The usual procedure followed at committal proceedings is 

for the charge to be read to the accused person, who must 

usually be present for the entire proceedings. 36 The evidence 

in chief of the prosecution witnesses is then taken and they 

may be cross-examined by the accused person or his or her 

lawyer. After all the evidence from the prosecution has been 

taken, the commi tta1 hearing will proceed further only if the 

magistrate is of opinion that "the evidence is capable of 

satisfying a jury beyond reasonable doubt that the defendant 

has committed an indictable offence" . 37 If the magistrate is 

not of that opinion, the accused person must be discharged. If 

the proceedings do continue, the accused person is asked 

whether he or she wishes to say anything. The accused person 

is not obliged to say anything and in practice rarely does. 

The accused person is then given the opportunity to present 

evidence, but again the usual practice, certainly prior to 

recent amendments to the Justices Act which changed the 

cri teria for committal, 38 is for no evidence to be offered. 

When all the evidence for the prosecution and any evidence for 

the defence has been taken, the magistrate must make a second 

determinatlvll. If the magistrate is of the opinion that "a 

jury would not be likely to convict the defendant of an 

indictable offence", the accused person must be discharged. 39 

If not of that opinion, the magistrate must commi t the accused 

person for trial. The accused person may be committed for 

trial in respect of any indictable offence revealed by the 

evidence, not only the offence charged. 
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2.35 The accused person may plead guilty to the offence at 

any time during the commi ttal proceedings. If the magistrate 

considers the plea appropriate, the accused person will be 

committed to the higher court for sentencing. The accused 

person is not bound by the plea of guilty and may change it to 

a plea of not guilty when he or she appears in the higher 

court. In such a case the trial judge may treat the committal 

for sentence as a committal for trial and may set a date for 

t . 1 40 rla . 

2.36 The accused person is entitled to be legally represented 

at committal proceedings but legal aid is generally not 

available. 4l The prosecution case is usually presented by an 

officer of the Prosecuting Branch of the New South Wales 

Police. Once a person has been commi tted for trial, all the 

relevant papers are transmitted by the magistrate to the Office 

of the Solicitor for Public Prosecutions. The accused person 

is entitled to a copy of the transcript of the committal 

hearing,42 commonly referred to as "the depositions". 

2. The Crown Prosecuting Authorities 

2.37 The papers referred by the magistrate are considered by 

an officer of the Office of the Solicitor for Public 

Prosecutions. It is the responsibility of that officer to 

review the file, to obtain whatever further information is 

required, and to prepare a brief for consideration by a Crown 

Prosecutor. On the material contained in this br' ef, the Crow"n 

Prosecutor must determine whether or not to "find a bill", that 
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is, whether or not a document known as an indictment should be 

presented against the accused person. The indictment contains 

the terms of the formal charge. If the Crown Prosecutor does 

not consider that a bill should be found, the case is referred 

to the Attorney General wi th a recommendation that "no bill" be 

found. The "no bill" procedure is more fully di scussed in 

Chapter 10. 

2.38 If a bill is found, the brief is returned to the 

Solicitor for Public Prosecutions for any "follow-up" work 

directed by the Crown Prosecutor. Such work might include 

notifying the accused person of any changes made in the charges 

or that a particular witness will or will not be called, or 

invi ting the defence to make any formal admissions regarding 

matters which appear to be not in dispute. At this stage the 

matter can also be listed for mention in court in order to fix 

a date for trial. The listing of cases in the District Court 

is an additional responsibili ty of the Office of the Solicitor 

for Public Prosecutions. 43 The Supreme Court is responsible 

for listing its own cases but works in close consultation wi th 

the Solicitor for Public Prosecutions. 

2.39 The brief is finally given to a Crown Prosecutor for the 

purpose of conducting the trial. This may be done only shortly 

before the trial and the Crown Prosecutor will not necessari ly 

be the one who found the bill. The terms of the formal charge 

or indictment may not be settled until immediately berore the 

start of the trial. Prior to the trial, there may be 

negotiations between the Crown Prosecutor and the legal 
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representati veS of the accused person regarding the nature of 

the charge and the possibility that the accused person may 

plead guilty to a less serious charge or to only some of the 

charges in an indictment containing multiple counts. It should 

also be noted that the Crown Prosecutor is not obliged to 

present the indictment on the day the matter is listed for 

hearing. Once the matter is listed before a court there may 

also be applications of various kinds heard before the trial. 

These may in vol ve questions such as the venue of the trial or 

whether, if more than one person or one offence is charged in 

the indictment, there should be separate trials. 

2.40 Sometimes accused people are required to stand trial 

without having first been committed for trial at the conclusion 

of committal proceedings. The At torney General has power to 

issue an "ex officio" indictment against the accused person. 

The decision to issue an ex officio indictment is a matter for 

the di sC'r;~tion of the Attorney General act~.ng on the advice of 

the senior Crown Law officers. This matter is further 

discussed in Chapter 7. 

C. Cases "Triable Either Way" 

2.41 There is a large range of criminal offences which are 

capable of being dealt wi th ei ther summarily or on indictment. 

Most indictable offences in the Crimes Act are capable of being 

dealt with summarily at the option of the accused person and 

with the concurrenc~ of the presiding magistrate. 44 Under 

other 1 . 1 t' " 45 . ff b egIs a lve proVIsIons, varIOUS 0 ences may e dealt 
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with eithe~ on indictment or by way of summary prosecution 

irrespective of the consent of the accused person. In such 

cases, the initial decision as to the mode of trial which 

should be used is made by the prosecution. Whilst in most of 

these cases the magistrate has the power to commit the matter 

to a higher court, this power is rarely exercised. 

2.42 The procedure for the determination of jurisdiction in 

cases "triable either way" is a matter of pronounced 

confusion. The practice of magistrates varies considerably. 

The statutory provisions which enable indictable offences to be 

dealt with summarily are in our view largely to blame for this 

state of affairs because they are ambiguous, incomplete and 

uncertain. The vast majority of indictable offences are in 

fact dealt wi tIl summarily. Even in those cases where 

jurisdiction is dependent upon the consent of the accused 

person, most accused people elect to have the charge against 

them disposed of summarily. The reasons for this are not 

entirely clear but it is probable that the attraction of 

summary jurisdiction is to be found in the fact that cases are 

di sposed of much more quickly and that a convicted person is 

1 iabli~ to a much smaller maximum penalty when convicted before 

a court exercising summary jurisdiction. 46 IIEi ther wayll 

offences are an important subject in the criminal law in New 

South Wales. We examine them in greater detail in Chapter 6. 
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D. The Summary Jurisdiction of the Supreme Court 

2.43 The Supreme Court (Summary Jurisdiction) Act 1967 was 

introduced to give the Supreme Court the power to deal wi th 

criminal offences which carried such large monetary penal ties 

as to render them inappL"opriate to be dealt with by the Local 

Courts. Most of the offences in question concern serious 

environmental pollution committed by . 47 corporatIons. The 

summary jurisdiction of the Court was expanded in 1979 to 

include a range of offences in the nature of "whi te collar 

crimes" which can, if the accused person consents, be dealt 

with summarily by the Supreme Court. 48 This jurisdiction is 

used so infrequently as to make it unnecessary to deal with it 

at any length here. There is only one case of which we are 

aware in which the accused person has consented to such summary 

jurisdiction. 
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Chapter 3 

Time Limits on the Prosecution of Offences 

1. INTRODUCTION 

3.1 Where the length of time which elapses between the 

various stages in the process of criminal justice is 

unreasonably long, there may be serious consequences which 

defeat the objectives of the criminal justice system outlined 

1 in our discussion of fundamental principles in Chapter 1. Mr 

Just ice Mahoney of the New South Wales Court of Appeal has 

written: 

Delay in criminal proceedings is socially 
corrosive and it is important that it be publicly 
discussed. That which the criminal law does is, 
on the one hand, to protect person and property 
and, on the other, to protect the liberty of 
those who, to this end, are arrested and to 
ensure that they are not overlong in jeopardy. 
The effectiveness of the law depends upon public 
confidence that it is doing what it should do. 
If people, sufficiently and in sufficient 
numbers, cease to have that confidence, the force 
of the law will be destroyed. And there are few 
things more calculated to destroy that confidence 
than long delay in criminal justice. 2 

3.2 Delays can occur, but rarely do, between the time an 

accused person is charged and the time he or she makes an 

initial appearance in court. It is much more likely that 

substantial and avoidable delay occurs, in relation to summary 

offences, between the initial appearance in court and the trial 

and, in relation to indictable offences, between the initial 

appearance and the committal hearing and then between the 

commi ttal hearing and the commencement of the trial. It should 

be emphasised that delay is a more serious problem in relation 
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to indictable criminal offences than it is in relation to 

summary offences. The reasons for delay cannot be easily 

ascertained. Various factors have been suggested, including: 

* The lack of resources available to prosecuting 
agencies to cope with an increasing workload. 

* The lack of sufficient courtrooms, judges and 
ancillary staff necessary to process the cases 
required to be heard by the courts. 

* The inefficient use of available resources. 

* The incidence of long criminal proceedings. 

* The developing complexity of criminal cases, 
including the tendency for technical evidence to 
be called, with the result that increasingly 
difficult decisions need to be made by judges, 
magistrates and juries. 

* Deliberate tactics adopted by accused people or 
their legal representatives for the purpose of 
delaying the case in the hope or belief that this 
will benefit the accused person. 

3.3 In Part I I of this chapter, \.,re examine the current law 

and practice in New South Wales regarding time limi ts fOir the 

prosecution of both summary and indictable matters. In Part 

III we examine provisions imposing time limi ts in some other 

jurisdictions. Finally, in Part IV, we advance certain 

tentative proposals for reform in New South Wales in this area 

of criminal procedure. 

II. THE PRESENT LAW AND PRACTICE IN NEW SOUTH WALES 

A. Empirical Information 

3.4 Information regarding the length of time which elapses 

between the various stages in the criminal justice system is 

not readily available. However, the following case histories 

illustrate the nature and length of the delay in some cases. 

This information has been given to the Commission by barristers 
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who frequently appear in criminal cases. Vie wish to emphasi se 

that these cases were all uncompleted at the time this survey 

was made, namely in June 1985. They represent examples of the 

current extent of delay in the prosecution of indictable 

offences in New South Wa1es. 3 

Case 1: A person accused of murder 

Date of Arrest and Charge: 26 April 1983. 

Committed for Trial: 23 September 1983. 

Listed for Hearing: 17 June 1985. 

Minimum Time Between Arrest and Trial: 2 years 2 months. 

Case 2: A charge which is almost five years old 

Date of Arrest and Charge: 2 August 1980. 

Committed for Trial: 14 September 1981. 

Listed for Hearing: 1 March 1985, 22 May 1985. 

Minimum Time Between Arrest anJ Trial: 4 years 9 months. 

Case 3: A person accused as a juvenile who is now 22 years of 

age and still awaiting trial 

Dat~ Qf Arrest and Charge: 17 March 1981. 

Committed for Trial: 14 February 1982. 

Listed for Hearing: 31 May 1985. 

Minimum Time Between Arrest and Trial: 4 years 2 months. 
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Case 4: A person in custody who has pleaded guilty and is 

awaiting sentence 

Date of Arrest and Charge: 24 February 1985. 

Committed for Sentence: 2 May 1985. 

Listed for Hearing: 12 June 1985. 

Minimum Time Between Arrest and Trial: 4 months in custody. 

Case 5: A person on 'bail whose case has been listed for trial 

on four separate occasions 

Date of Arrest and Charge: 8 October 1981. 

Committed for Trial: 5 April 1982. 

Listed for Hearing: 2 November 1984, 4 March 1985, 17 April 

1985, 15 July 1985. 

Minimum Time Between Arrest and Trial: 3 years 9 months. 

Case 6: A person in custody whose case has been listed for 

trial on four separate occasions 

Date of Arrest and Charge: 21 July 1984. 

Committed for Trial: 7 August 1984. 

Listed for Hearing: 27 November 1984, 28 November 1984, 

5 March 1985, 21 May 1985. 

Minimum Time Between Arrest and Trial: 10 months in custody. 

Case 7: A charge which is over three years old where the 

investigation has not b~en completed 

Date of Arrest and Charge: 19 December 1981. 

Committed for Trial: 18 November 1982. 

Listed for Hearing: Not .. isted pending further investigation. 

Minimum Time Between Arrest and Trial: 3 years 7 months. 
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Case 8: A delay of over three years between committal and 

trial 

Date of Arrest and Charge: 4 August 1981. 

Committed for Trial: 20 May 1982. 

Listed for Hearing: 29 April 1985. 

Minimum Time Between Arrest and Trial: 3 years 9 months. 

Case 9: Eight .onths spent in custody awaiting trial 

Date of Arrest and Charge: 4 September 1984. 

Committed for Trial: 4 December 1984. 

Listed for Hearing: 8 May 1985. 

Minimum Time Between Arrest and Trial: 8 months in custody. 

3.5 We should observe by way of a postscript (added more 

than a year after the material in the preceding paragraph was 

written) that there is no evidence to suggest that this picture 

has changed drama Lically. Indeed, we have belen informed that 

there were at least three trials still pending as of December 

1986 where the accused person was committed for trial in 1985 

and had been in continuous custody on remand since the time of 

arrest. In two cases then still waiting to be heard which 

involved the issue of fi tness to plead, the accused people had 

each been in custody for more than 18 months since the time of 

committal for trial. 4 In some of' the Local Courts, delays 

exceeding six months are curreatly being experienced but the 

reasons for these delays are varied. 5 
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3.6 There is also some older statistical information 

available on delays generally.6 

Cases Determined in the Higher Courts 1983 
Time Between Charge and Determination 

Period No l1< 0 

Less than 1 month 114 1.7 
I month to 2. months 279 4.2 
2 months 'to 3 months 446 6.8 
3 months to 6 months 1607 24.4 
6 months to 1 year 1922 22.6 
1 year to 2 years 1493 22.6 
2 years or more 736 11.2 

6597 100.0 

These figures include trials and pleas of gUilty. Since there 

is a plea of guilty in the overwhelming majority of criminal 

cases, it can be seen from the figures tha t many, if not most, 

trial cases were taking more than a year to be heard. 

3.7 In a speech delivered in 1984,7 ;,Ir Justice Yeldham of 

the Supreme Court of New South Wales said that there were some 

2500 cases awai ting trial in the Di strict Court at the end of 

November 1983 and, of these, 1300 were to be tried in Sydney. 

For people in custody, the approximate delays were in the order 

of six months from the date of commi ttal. For people on bail, 

the delay was about 18 months. Hi s Honour pointed out that 

these figures represented an improvement on the corresponding 

figures for 1980. 
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3.8 According to one official 8 report, there were, on 9 

December 1983, some 236 people in custody awaiting trial in New 

South Wales. Twenty-eight had been there for more than six 

months and only 13 of this group were in custody because they 

were serving sentences for other offences. 9 We do not have 

any reliable material immediately available which reveals the 

present situation in precise detail. Even if the recent 

figures were to show an improvement in the average period of 

delay awai ting trial, the case examples ci ted at paras 3.4 and 

3.5 above demonstrate that there is room for further 

improvement. These figures compare unfavourably wi th those of 

the other States and Territories dealt with at paras 3.14-3.20 

and with the English statistics in para 3.29. 

B. Delay Between Arrest and First Appearance in Court 

3.9 As we explained in para 2.19, s352 of the Crimes Act 

imposes a requirement that an arrested person be brought before 

a magistrate as soon as reasonably possible. The fact that 

there is very little complaint about the length of delays 

occurring in this phase of the criminal proces!;> suggests that 

the impact of the law \vhich makes it mandatory for certain 

action to be taken within a reasonable period has been 

successful in virtually eliminating unnecessary delays. The 

impact which s352 has had on the practice of those responsible 

for the administration of that phase of the criminal justir:e 

syst!~m immediately following arrest illustrates that posit i ve 

rules about delay can be effective. 
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C. The Prosecution of Summary Offences 

3.10 In New South Wales there are no statutory rules which 

prescribe the time within which a person charged with a summary 

offence must be brought to trial. The only time limi t imposed 

on the prosecution process relates to the period between the 

time of commission of the summary offence alleged and the time 

that proceedings are instituted against the accused person. 

Legislation provides that the information or complaint which 

ini tiates the criminal proceedings must be laid or made wi thin 

six months of the date on which the summary offence is alleged 

to have been commi tted. lO The relevant legislation also 

provides that this rule does not apply where some other time 

limit is specified in another Act. 11 Nor does the requirement 

apply: 

* to the summary prosecution of indictable 
offences under the provisions of the Crimes Act 
1900;12 

* to offences dealt with under s50l of the Crimes 
Act;13 and 

* where :::t fresh summons is issued after abort i ve 
proceedings on the original information, 
provided that the original information was laid 
within the prescribed time li>dt. 14 

There is a similar provision in the relevant Commonwealth 

legislation. IS 

D. The Prosecution of Indictable Offences 

3.11 There are no general statutory time limits on the 

prosecution of indictable offences. However, statutory time 

limi ts do apply to the commencement of proceedings for some 

offences. For example, a prosecution for certain sexual 

offences committed against a female aged between 10 and 16 
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years old must commence within 12 months of the alleged 

offence. 16 There are also time limi ts for the initiation of 

certain other sexual offences. 17 These provisions are 

somewhat curious. There is not, in our view, any obvious 

reason why these offences should be the subject of provisions 

of this kind. The provisions are even more puzzling when one 

considers that, whilst a charge must be laid within a specified 

time, there is no limit imposed by legislation on the time that 

may be taken in prosecuting the offence charged. For 

indic table offences, the rule of practice \vhich permits the 

Crown Prosecutor not to present an indictml:lnt if he or she is 

..l d 1 . .. 18 not rea~y to procee a so reqUlres examlnatlon. 

E. Abuse of the Court's Process 

3.12 Al though there are no general statutory limi ts on the 

pursuit of criminal prosecutions, the courts nevertheless have 

some control over unjustified del~ys in prosecutions. This 

control derives from the court's recogni tion of two important 

legal principles. An accused person has what has been 

described as a " consti tutional rightll to a prompt trial which 

will be protected by the courts. 19 This right is enforced by 

the courts' inherent power to prevent abuse of their process by 

declining to hear proceedings brought before them on the ground 

that they are oppressive. 20 Delay in a criminal prosecution 

may amount to such an abuse. 21 In New South Wales there have 

been a number of recent cases in which these principles have 

been applied, resulting in the dismissal of the charge against 

the accused person or an order for a permanent stay of the 
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proceedings. 22 It appears from those cases that the critical 

matters to be considered in determining whether there has been 

a breach of the right to a prompt trial or an abuse of the 

court's process are the length of the delay in the prosecution, 

the reasons for the delay, whether the accused person asserts 

the right to a speedy trial, and the degree of prejudice to the 

accused ,person in the continued prosecution of the charge. 23 

While the judicial recognition and application of these legal 

principles to control delays in criminal prosecutions is 

significant, there appear to be certain problems associated 

wi tIl this development. Because the principles are expressed in 

such general terms and the circumstances attending a particular 

prosecution are unique, it is necessarily difficult to predict 

with any certainty the result of the application of the 

principles in a given case. Furthermore, it appears that it is 

only in extreme and exceptional instances of delay that the 

courts have been prepared to find that a breach of the right to 

a prompt trial amounts to an abuse of the court f s process. 24 

The introduction of specif ic time limits on criminal 

prosecutions would largely eliminate these problems. There is, 

however, a need to main tain an appropriate degree of 

flexibility. The sanction of dismissal, if it is to be 

effective in achieving speedier trials, requires a determinate 

period within which the prosecuting authority must act, rather 

than a period later assessed, with the benefit of hindsight, to 

be excessive. 



- 63 -

F. Conclusion 

3.13 Apart from the powers of the courts discussed in the 

preceding paragraph, there are no real constraints on the time 

between the first appearance in court and the commencement of a 

summary trial or committal hearing, nor on the time between 

committal for trial and the commencement of the trial. The 

trial court has no effective control over the prosecution 

process until the case is brought before the court by the 

agency responsi hIe for the prosecution. Undoubtedly delays in 

bringing an accused person to trial, especially where he or she 

is in custody, should be reduced as much as possible. The 

important quest ion is whether the introduction of time limits 

governing the prosecution process is an appropriate means of 

tackling the problem. In order to consider this question, we 

intend to examine in the next part the approach taken in 

various jurisdictions overseas. However, before doing so, we 

look at waiting times in other parts of Australia. 

III. THE POSITION IN OTHER JURISDICTIONS 

A. Waiting Times in Australian States and Territories 

1. Northern Territory25 

3.14 The statistics kept in the Northern Terri tory do not 

enable the time period from charge to committal to be readily 

ascertained. However, it is possible to give an average period 

from the time of the alleged offence (some time may of course 

elapse between offence and Lharge) until the committal and then 

from the committal to the conclusion of the case. For 1983, an 

average period of 4.1 months elapsed between offence and 

committal and a further 2.5 months from committal to 
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disposition of the case. For 1984 the figures were 5.2 months 

and 2.6 months respectively, for 1985 the)T were 4.2 months and 

2.1 months and in 1986 thev were 4.4 months and 3.2 ,months. 

These statistics take into account matters in which there has 

been a plea of guilty as well as those which have gone to 

trial. We have no information as to whether there is on 

occasion extreme delay between arrest and trial but these 

average figures would appear to suggest that the delays are not 

as serious as those experienced in New South Wales. 

2. Australian Capital Territory26 

3.15 There has been a general reduc tion over recent years in 

the time which elapses between committal and trial. As at May 

1986, for cases where the accused person was pleading not 

guilty, the average delay from the time of charge to the time 

of commi ttal for trial was 4.4 months. The average delay from 

the time of committal to commencement of the trial was 5.9 

months. For accused people who pleaded guilty, those figures 

were six weeks and IS weeks respectively. It should be noted 

that these figures cover all criminal cases irrespective of 

whether the accused person was remanded in custody or released 

on bail pending trial. For those held in custody awaiting 

trial, the time between committal and trial averaged nine weeks. 

3. Victoria 27 

3.16 Relevant statistical information is av"ilable for 

Victorian criminal cases from the period 1 July 1983 to 30 June 

1985. The average time between arrest and committal for cases 

"heard" (we take this to mean concluded) during this period Ivas 
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19 weeks. For the period from committal to the start of the 

trial, statistics for Victorian cases are available to cover 

the period 1 January 1985 to 30 June 1985. They reveal that 

the relevant periods varied considerably according to whether 

the accused person pleaded gui 1 ty or not gui 1 ty. In the case 

of a plea of guilty in the County Court, the average delay 

between commi ttal and trial was 16 weeks. In the case of a 

plea of not guilty, it was 37 weeks. For a plea of not guilty 

in the Supreme Court, the average delay between the committal 

and the commencement of the trial was 46 weeks. For the period 

I January 1985 to 30 June 1985, the average time from arrest to 

verdict, taking into account cases in both the County Court and 

Supreme Court and irrespective of plea, was 58 weeks. 

4. Queensland 28 

3.17 Queensland has experimented with new procedures and L t 

is apparent that the Queensland courts have responded very 

quickly and effectively to the demands placed on thei r 

resources by the continuing increase in the workload of the 

criminal courts. At the present time in the District Court in 

Brisbane, which handles more than three-quarters of all 

District Court matters in Queensland, the average delay from 

the time of committal to the time of trial varies according to 

the time of year from between six to eight weeks. In extreme 

cases the delay can be as high as six months but this is 

regarded as an exceptional period. This position has been 

achieved by changes in the administrative structure of the 

District Court and by the temporary commitment of massiv~ 

resources to removing a backlog which had established itself 
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some years ago. The position has now been reached where cases 

are usually being tried in the sittings to which they are 

commi tted and the backlog has been reduced below 100 compared 

wi th the backlog of almost 1000 that existed some years ago. 

At that time the period from committal to trial could be as 

long as two years. 

5 T 
. 29 • asmanla 

3.18 In Tasmania, a system of "paper commi ttals" similar to 

that which is available in New South Wales is used in most 

cases. The time taken between charge and commi ttal is usually 

only a matter of weeks and most of this delay is attributed to 

the time taken for the accused person to obtain legal advice 

and to decide whether to plead gui I ty or not gui 1 ty. For cases 

dealt with in the Supreme Court, the average time between 

committal and completion of the matter is about one month in a 

case where there is a plea of guilty and from two to four 

months where there is a trial. 

6. South Australia 30 

3.19 The most recent official statistics available for South 

Australia dealing wi th the duration of criminal proceedings in 

that State cover a period of six months to the end of 1984. So 

far as the Supreme Court is concerned, the average time from 

the first lower court appearance after being charged to the 

case being finalised was 30 weeks where there had been a plea 

of gui 1 ty and 51 weeks where there had been a plea of not 

gui lty. For the District Court the same relevant periods were 

28 weeks and 39 weeks respectively. Where an accused person 
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pleaded guilty to an indictable offence at first appearance 

before a magistrate and was committed for sentence, the average 

time from first appearance to disposi tion of the case was 24 

weeks. The Commis5ion has been advised that the current 

position in the District Court is an average delay of seven to 

eight months between charge and committal, with a further four 

months between committal and trial. 3l 

7. Western Australia 3 2 

3.20 The conventional means of dealing with indictable 

offences in Western Australia is to conduct committal 

proceedings prior to the commencement of any trial. For the 

period from 1 July 1983 to 30 June 1985, the average delay 

between first court appearance after charge and the 

commencement of the commi ttal proceedings was six weeks in the 

case of a person who had indicated at an early stage an 

intention to plead guilty and seven weeks in the case of people 

who had not given such an indication. The interval between the 

time of the commi ttal and the commencement of the trial varied 

considerably according to whether there was a plea of guilty or 

not guilty. For guilty pleas, there was an average delay of 

nine weeks between the committal and the hearing of the case. 

For pleas of not guilty, the average delay from committal to 

trial was 21 weeks. Summarising these figures for the two 

years from July 1983 to June 1985, the delays experienced in 

indictable cases where there was a plea of guilty have remained 

reasonably constant at approximately 16 weeks. On the other 

hand, where there was a plea of not guilty, the delay between 
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arrest and the commencement of the trial has increased slightly 

from 27 weeks in the last half of 1983 to 31 weeks in the fir.st 

half of 1985. 

B. Speedy Trial in Other Jurisdictions 

3.21 Procedures have been introduced in some other 

jurisdictions to reduce delays before the commencement of the 

trial. In this part, we examine the IIspeedy trial II procedures 

in the Uni ted States, Scotland and England and those recently 

introduced in Victoria. 

1. The United States 

3.22 In the Uni ted States, the Sixth Amendment to the 

Constitution expressly provides: 

In all criminal prosecutions, the accused shall 
enjoy the right to a speedy and public trial 

The Sixth Amendment itself does not contain any specif ic time 

limits, nor have the courts interpreted the Amendment in a 

manner imposing specific time limi ts UPf)l1 prosecutors. 33 This 

has prompted the enactment of legislation at both Federal and 

State levels in relation to time limits. In this :liscussion, 

attention is focused on the federal legislation. 

3.23 The Federal Speedy Trial Act came into full 

effect on 1 July 1980. It provides that an accused person must 

be brought to trial within 100 days of arrest prior to 

. d· t 35 In lC ment. This period is itself divided into three 

periods. Thirty days are allowed between arrest and the filing 

of an information or indictment, 10 days between the filing of 
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the information or indictment and arraignment proceedings (in 

which the accused person's plea is taken), and 60 days between 

a plea of not gllil ty at arraignment and trial. Where a person 

has been arrested after an indictment has been found by a grand 

jury, the trial must commence within 70 days. If the 

information or indictment is not filed within 30 days of 

arrest, charges against the accused person are dropped 

automatically. If arraignment or trial does not occur wi thin 

the prescribed time, a dismissal must be granted upon 

application by the accused person. However, if the accused 

person fails to move for dismissal, he or she is deemed to have 

waived the right to dismissal of the charge. 36 Similarly, a 

plea of guilty or "nolo contendere,,37 is considered a waiver 

of the right to dismissal. If the charges are dismissed, the 

court must stipulate whether the dismissal is absolute (a "wi th 

prejudice" dismissal) or whether the prosecution can recommence 

proceedings at a later time (a "wi thout prejudice" dismissal). 

Cases where the relevant limits are exceeded are normally 

dismissed absolutely.38 

3.24 The legislation has an "excludable delays clause,,39 

which provides that the time taken for the following procedures 

are not taken into account. in calculating the relevant time 

periods: 

* mental or physical examination of the accused 
person; 

* trial of the accused person on other charges; 

* interlocutory appeals; 

* pre-trial motions by the accused person; 
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* transfer from other courts; 

* deferred prosecution to allow the accused 
person to demonstrate good behaviour; or 

* the absence or unavailability of witnesses. 

On the other hand, the legislation specifies that general 

congestion of the court calendar, lack of diligent preparation 

by the prosecution and the prosecution's failure to obtain 

wi tnesses will not be excused as justifiable delays. The court 

has a general discretion to waive the time limi ts in 

circumstances where the interests of justice outweigh the 

interest of the public and the accused person in having the 

tri al held wi thin a reasonable time. One situation where this 

discretion has proved valuable is where time limits do not 

allow the accused person to make adequate preparation for 

trial. The prosecution may not be so disadvantaged because its 

effective preparation has been completed prior to arrest. 

3.25 The United States "speedy trial" legislation was passed 

in 1975 and phased in over a period of four years. Thi s was 

done in order to permit the prosecuting agencies and the courts 

to examine the problem of delay and to submi t requests for any 

additional resources needed to achieve speedy trials. 40 The 

sanction of dismissing a case where a time limit is exceeded 

was not made available to the courts until 1980. In 1981, 

after the dismissal sanction clause was introduced, the courts 

had to resort to the "excludable delays" clause in 40% of the 

35,000 cases in which a challenge was made to the length of 

time taken for prosecution. 41 A majority of these were based 



- 71 -

on the time taken for pre-trial motions, with the residual 

"interests of justice" category being the second most 

frequent. As one commentator has noted, the exceptions created 

in the "excludable delays" clause could be used "to achieve 

technical compliance, \O[i th no real impact on disposi tion 

times".42 

3.26 It should be noted that the application of the 

legislation has, on occasion, led to public furore where ~ 

serious criminal prosecution has been dismissed because of a 

seemingly technical breach by the prosecuting agency. The 

objection is that, in the case of very serious crime, accused 

people should not be able to escape trial by reliance upon 

technical rules. On the other hand, the American Bar 

Association has criticised the practice of dismissing cases 

"wi thout prejudice", that is, in a manner which permi ts the 

prosecution to be recommenced, on the ground that such a 

practice makes the "speedy trial" legislation meaningless. 

2. Scotland 

3.27 In Scotland, the law of criminal procedure is 

specifically designed to prevent undue delay in the criminal 

justice system. 43 In indictable matters, where the accused 

person is held in custody, the order committing him or her for 

trial must be made within eight days of arrest. However, it 

should be noted that committal proceedings such as take place 

in New South Wales are unknown in Scotland. The trial of an 

accused person held in custody must commence within 110 days of 
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the "full committal", that is, the time at which the order 
44 commi tting the accused person for trial is made. The "lID 

day rule ll has been in existence since early in the eighteenth 

century.45 In indictable matters where the accused person is 

on bail, the trial must commence within 12 months of his or her 

first court appearance. For summary of fences, the tri al must 

begin within six months of the alleged offence unless the 

statute creating the offence specifies a different period. A 

person charged with a summary offence cannot be detained in 

custody for more than 40 days after the complaint has been made 

unless the trial is commenced within that period. 

3.28 Where these requirements are not complied with, the 

accused person must be discharged and cannot be prosecut.ed at 

any subsequent time for that offence. The Sheriff or a single 

judge of the High Court may extend the relevant period where 

this course is justified. The legislation expressly excludes 

the right to extend if the delay has been caused by the 

t
. 46 prosecu Ion. must be shown that the delay is 

attributable either to the accused person, for example, that he 

or she made a late change of plea, or to other factors beyond 

the control of the prosecution. 

3. United Kingdom 

3.29 In the United Kingdom, according to the Lord Chancellor, 

the workload of the Crown Court, which is responsible for 

hearing indictable criminal cases, rose 50% between 1979 and 

1984. 47 During this period, the overall waiting times were 
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actually reduced from 17.6 weeks to 14.3 weeks. Thi s has been 

achieved largely by an increase of 25% in the number of judges 

and the implementation of a large number of court building 

programs. It is apparent that the length of time accused 

people must wait between charge and trial is gradually being 

reduced. The most recent stati sties 48 show that the average 

waiting time throughout the country for those in custody was 

10.1 we6ks. In London the average was 15.9 weeks, in the 

south-east circuit it was 11.5 weeks, while on the Wales and 

Chester circuit it was only 6.6 weeks. Although they are very 

short when compared wi th New South Wales, these waiting times 

are generally the cause for concern and have recently been 

described by a leading commentator as "disturbing".49 

3.30 At present, there are rules which state when an 

indictment is to be presented and how long after the committal 

hearing a trial is to 50 commence. It has been held by the 

Engl ish Court of Appeal that these rules are guidelines only 

and are not mandatory. 51 Nevertheless, it is instructive to 

consider the time limits which are set out in the rules. An 

indictment should be preferred within 28 days of the 

commi ttal S 2 and the trial should commence wi thin 56 days of 

the date of the committal. 53 The Court has an unfettered 

discretion to grant an extension of time in both 

si tuations. 54 Perhaps because of the ineffectiveness of these 

r\lles) the Home Secretary has announced that the government was 

prepared to legislate for the introduction of time limits for 

various stages of the . . 1 55 crImIna process. "Field trials" have 
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been conducted with maximum limits of 56 days in custody 

between first court appearance and summary trial and 70 days in 

custody between first court appearance and committal. For 

accused people not in custody, a maximum of 140 days between 

first court appearance and either summary trial or committal is 

specif ied. These time limi ts have been described as "absurdly 

generous".56 

4. Victoria 

3.31 The Victorian Crimes Act 1958 was amended in 1983 to 

allow for the making of regulations prescribing time limits 

within which the prosecution of criminal cases must 

57 commence. The relevant provision covers all indictable 

offences where the accused person has been commi tted for trial 

to the Supreme Court or County Court of Victoria. Regulations 

were enacted late in 1984 specifying time periods of nine 

months between commi ttal and presentment of the indictment and 

nine months between presentment and trial. There is no 

distinction dra\vo between accused people held in custody and 

those released on bail pending the trial. A judge of the 

Supreme Court or County Court may grant an extension of time 

and such an ext ens ion may be gran ted more than once. 58 The 

legislation does not specify the grounds on which an extension 

may be made. 

3.32 The statute enabling the enactment of regulations to 

prescribe time limi ts \vas passed during 1983, but it was not 

until some 18 months later that the regulations were in fact 

enacted. Clearly there was, as in the Uni ted States, a 
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perceived need to allow prosecution agencies some time to 

adjust to the operation of the new rules before they could take 

effect. Furthermore, the introduction of the legislation (as 

distinct from the regulations) was accompanied by a major 

reorganisation of prosecuting agencies in that State. The 

office of the Director of Public Prosecutions was established 

and there was a massive increase in the resources devoted to 

the prosecution of indictable criminal offences. The 

procedures for the listing of criminal cases were also 

streamlined. By themselves, these measures led to such a 

reduction in the backlog of cases that the new time limits did 

not present significant difficulties for the prosecuting 

authority. 

3.33 Specific time limi ts have been established for criminal 

proceedings involving a charge of rape, attempted rape or 

assault with intent to rape. The preliminary examination must 

commence within three months of the date of the charge, 

although the magistrate may order an extension of this time 

limit if there are "special circumstances". 59 Furthermore, 

the trial must commence within three months of the date of 

committal or, where there has been no preliminary examination, 

within three months of the date of the charge, unless a Supreme 

Court judge thinks fit to grant an extension of time. 60 
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IV. TENTATIVE PROPOSALS FOR REFORM 

3.34 The Commission is of the firm view that every effort 

must be made to eliminate unjustified or unreasonable delays in 

bringing an accused person to trial. We reiterate the remarks 

we made at para 1.13 about the importance of this objective 

wi thin the overall criminal just ice system. The rapid 

di sposi tion of criminal cases is not only in the interest of 

the accused person, it is also in the public interest. The law 

in New South Wales should give some practical recognition to 

the right of an accused person to be brought to trial wi thin a 

reasonable time, especially where that person is in custody and 

to the interest of the communi ty in ensuring an early trial. 

However, the imposition of time limits must be reasonable and, 

in part icular, should not be seen to create the potential for 

injust ice because of a failure by the prosecution to' comply 

with inflexible requirements. 61 Exemptions should be 

permi tted in cases where the prosecution can provide a 

reasonable explanation for the failure to meet the time 

constraints imposed or where the accused person can demonstrate 

that he or she has had insufficient time to prepare for the 

case. 

A. Summary Proceedings 

3.35 The Commission does not consider that it is impractical 

to require that summary trials commence within a speciried time 

of the date of charge. Our tentative view is that, in summary 

cases, the prosecution should be required to commence the trial 

of an accused person on bail wi thin six months of the date of 
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charge and that of an accused person in custody within two 

months of the date of charge. We regard these proposals as 

generous when compared to the general rule, described in para 

3.10, that a prosecution cannot be launched where more than six 

months has elapsed since the commission of the alleged offence, 

a rule which operates to allow an alleged offender to avoid 

prosecution even where there is no negligence on the part of 

the investigating or prosecuting agencies. 

3.36 There should, in our view, be one exception to the time 

limits for the prosecution of summary offences. This follows 

from a proposal we have put forward in Chapter 6 suggesting 

that where an accused person is charged with summary and 

indictable offences arising from the same incident, and the 

indictable offence is to be dealt with by a higher court, then 

the higher court should also have jurisdiction to deal with the 

related summary offences. 62 If this occurs, the time limits 

prescribed for summary offences would be unrealistic and, in 

our view, should no longer apply. Where summary offences are 

associated with indictable charges, we consider the relevant 

time limits for offences dealt with on indictment should apply. 

B. Indictable Proceedings 

3.37 Far longer delays are experienced in indictable 

proceedings than in summary matters. As we recognised in para 

1.27, some of these delays are an inevitable aspect of the 

process of criminal justice, since some period of time is 

obviously required for each party to prepare the case for 



- 78 -

trial. Furthermore, some delays are a result of factors which 

are peculiar to a particular case. For example, the complexity 

of a case may justify what is apparently an excessi ve delay. 

Notwithstanding the variety of circumstances which give rise to 

delay and the inherent justification for some delay, our 

tentative view is that legislation should be enacted which 

requires the prosecution to commence proceedings within a 

reasonable time. We suggest appropriate time limits for each 

stage of the prosecution at paras 3.40-3.41. 

C. The Need for the Higher Court to Have Jurisdiction 

3.38 In its First Issues Paper on Criminal Procedure, the 

Commission made reference to the period between committal and 

trial which it described as the "hiatus" period during which no 

court has jurisdiction in the case until an indictment is 

presented to the court of trial. Under the present law, an 

order for committal has the sole effect of initiating the 

involvement of the Solicitor for Public Prosecutions. Since 

the court does not have jurisdiction to compel the prosecution 

to present an indictment, the accused person has no power to 

force the prosecution to commence proceedings. The rules which 

we propose prescribing time limits could not be enforced 

effectively unless the court of trial has the jurisdiction to 

rnuni tor compliance with such rules. We theref ore propose tha t 

where a person is committed by a magistrate for trial in either 

of the higher courts, the committal order should have the 

effect of giving the relevant higher court jurisdiction in the 

case. 



- 79 -

D. The Need to Present Indictments Promptly 

3.39 We are also of the tentative view that a new approach is 

necessary in relation to the presentation of indictments in the 

higher courts. 63 In our opinion, there should be an 

intermediate procedure introduced between the time of committal 

(if commi ttal proceedings are to be retained) or determination 

to proceed to trial and the commencement of the trial, namely, 

the formal notification to the accused person and the court of 

the terms of the indictment. We shall refer to this procedu1;"e 

as "the presentment". The indictment should be required to be 

presented wi thin a specified time after committal. The 

presentment will not have to be followed immediately by the 

commencement of the trial, although we see no objection to that 

course being taken in certain circumstances. The 

implementation of such a procedure would make the practice in 

New South Wales consistent with that in other jurisdictions, 

such as England, Scotland and Victoria, by creating a specific 

procedure for determining the nature of the allegation to be 

prosecuted. It would ensure that rules prescribing time limits 

in the prosecution process would be effective and would also 

facilitate the scheme of pre-trial hearings which we propose in 

Chapter 9. 

E. Proposed Time Limits 

3.40 The following charts set out the time limits the 

Commission considers appropriate. We have tentati vely decided 

on these periods as the maximum time for which criminal charges 

should be pending against accused people. In sett~ng these 

periods, we have taken the approach of being realistic rather 
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than idealistic. This is particularly so in relation to 

indictable proceedings involving accused people on bai 1. The 

ideal would be to have such cases dealt with 1n 12 months. We 

note that the periods specified are generally longer than those 

prescribed by the law in the other jurisdictions we have dealt 

with in this chapter. 

Summary Proceedings - Charge to Trial - Proposed Time Limits 

Accused person in custody 2 months 

Accused person on bail 6 months 

Proceedings on Indictment - Charge to Trial 
- Proposed Time Limits 

Accused person in custody 

Accused person on bail 

6 months 

18 months 

The time limits set out in the chart above for indictable 

offences do not mention intermediate limits for the 

commencement of committal proceedings because the Commission 

has proposed in Chapter 7 that committal proceedings should be 

abolished in criminal cases. 
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3.41 If the proposal to abolish commi ttal proceedings is not 

adopted and committal proceedings are retained in their current 

form, we would suggest that there should be two distinct stages 

in the criminal process within the period from the time a 

person is charged until the time of trial and that each of 

these should be subject to prescribed limits. In the first 

place, there should be a limited period from charge to the 

commencement of committal proceedings. Secondly, the 

indictment should be filed within a limited period from 

committal. If committal proceedings are to be retained we 

propose the following time limits: 

Proceedings on Indictment - Charge to Trial 
- Proposed Time Limits 

Accused person in 

Charge to 
Committal 

custody 2 months 

Accused person on bail 6 months 

Committal to Presentment 
Presentment to Trial 

2 months 2 months 

6 months 6 months 

If the p.roposal that the indictment h filed wi thin a specified 

period of the conclusion of committal proceedings is not 

adopted, we suggest that the time limits relating to the 

commencement of committal and the commencement of the trial 

should nevertheless remain the same. 
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F. Calculation of Relevant Time Periods 

3.42 It should be noted that the periods specified for people 

held in custody are, in each case, one-third of those specified 

for people on bail. Where a person has been in custody for a 

period and then releaged on bail, we tentatively propose that 

each day spent in custody should count as three days in the 

calculation of the time limi ts. For example, take the case of 

a person who is arrested and charged with an indictable offence 

on 1 January 1985 and spends one month in custody before being 

released on bail on 1 February 1985. Allowing three months for 

the period spent in custody, the calculation of the relevant 

time limi t is that the trial should be commenced wi thin 15 

months of his being released on bail, that is, by 1 May 1986. 

3.43 The time limits proposed above for 

proceedings do not appear to take into account the 

the committal proceedings. It should be emphasised 

indictable 

length of 

tha t the 

first stage is from the time of charge to the beginning of the 

commi ttal hearing. The second stage is from the end of the 

committal hearing to the presentment. The period between the 

time of charge and the time of trial i.s therefore "(clusive of 

the time taken to complete the commi t tal proceedings. 1£, for 

example, 

January 

a person is charged with an indictable offence on 1 

1985 and released on bail, the committal proceedings 

should commence within six months of being charged, that is, by 

1 July 1985. If the commi ttal hearing takes three weeks and 

terminates on 20 July 1985, the presentment should occur wi thin 
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six months of 20 July, that is, by 20 January 1985. 

should then commence wi thin six months of the 

presentment. 

G. Extensions of Time 

The trial 

date of 

3.44 In Part III we noted the approach taken in various 

jurisdictions to the question of whether, and if so in what 

circumstances, extensions of time may be granted. The United 

States Federal legislation specifies the grounds on which 

extensions may be granted, although there is also a general 

provision that extensions may be granted where it would be "in 

the interests of justice". The United States legislation makes 

it clear that lack of diligent preparation by the prosecution 

does not amount to justifiable delay. The Victorian 

legislation permits extension of the time limits but does not 

specify the grounds upon which such extensions may be granted. 

The Scottish legislation provides that extensions of time may 

be granted where there are reasonable grounds for the delay, 

but not where the delay is attributable to the prosecution. At 

this stage, the Commission prefers a modified version of the 

Scottish approach which provides a broad indication of the 

basis upon which the discretion to extend time limits should be 

exercised. Because we believe that it is not possible to cover 

or predict all the circumstances which might justify the 

exercise of the power, we consider it necessary to make this a 

matter for the discretion of the courts. We would expect that, 

in most cases, delay which is attributable entirely to the 

fault of the prosecution would not be regarded as justifiable. 
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We are concerned that exceptional circumstances may occur in 

which the court should have a discretion to permit the 

prosecution to proceed notwithstanding that it is responsible 

for the failure to meet the prescribed time limits. 

H. Failure to Comply with Time Limits 

3.45 In the United States, failure to comply with the tin!) 

limi ts specified in Federal legislation usually results in the 

charges being wi thdrawn or dismissed. The charges are normally 

dismissed "wi th prejudice", that is, the prosecution cannot be 

revived. In Scotland, failure to comply with time limits 

results in the charges being dismissed and, where the accused 

person is in custody, his or her immediate release. In 

Victoria, the consequences of failure to comply with time 

limits are not specified in relation to indictable matters 

other than sexual offences. Where the accused person is 

charged with a sexual offence and the prosecution fails to 

commence the preliminary hearing within three months of the 

charge being made, the charges must be dismissed unless special 

circumstances exist. 64 

3.46 Our tentative view is that, where the prosecution does 

not comply wi th the time limits and is unable to justify an 

extension, the court should order that the charges be withdrawn 

or dismissed, depending on the stage the proceedings have 

reached. Since the court would need to consider the question 

of responsibility for delay before making any order, earlier 

proceedings would need to be adequately recorded so that 
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responsibili ty for delays could be accurately assessed. Where 

charges have been withdrawn or dismissed, the prosecution 

should be prohibited from laying fresh charges arising from the 

conduct which formed the basis of the original charge against 

the accused person. We consider that any other rule \l1ould be 

likely to enable the time limi ts to be breached wi th impunity 

and therefore to make them less effective. 

I. The Delayed Implementation of Time Limits 

3.47 In both the United States and Victoria, the new rules 

prescribing time limits did not come into force until some time 

after they were announced. It is obviously unrealistic to 

impose a new set of rules upon a system which is not equipped 

to implement them. It would therefore be necessary to allow 

some "breathing space" so that the prosecuting agencies could 

adjust to the new rules. It would probably also be necessary 

to increase the prosecuting authorities' resources, at least in 

the short term, to enable them to clear the backlog of cases 

which has built up. Before implementation, the progress of 

cases should be carefully monitored in order to assess the 

changes that need to be made to meet the new rules. 

J. The Consequences of Court Control 

3.48 There are two further issues to be considered. Firstly, 

who should have the responsibility for ensuring that time 

limi ts are observed? Secondly, who should have the power to 

grant extensions of time? In our view, the most satisfactory 

means of meeting the problem of unacceptable delays is to give 

the ultimate control over delays to the courts. 65 Such an 
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important question should be determined in public. Assuming 

tha t the time limits prescribed are workable and reasonable, 

the courts must be able to enforce the deadl ines by way of 

effective sanctions such as the power to order that a case be 

dismissed i.E the prosecution does not respect the time limi ts 

set by legislation. As one commentator has noted: 

What are considered to be the essential 
ingredients of effective delay reduction 
programmes? Taken as a .whole these empirical 
data lend support to the suggestion from speedy 
trial studies that, as a prerequisite, the courts 
must assume responsi bili ty, independently of the 
parties, for expediting case disposition. The 
main elements of this so-called "case management" 
philosophy are judicial activism, a commitment to 
enforce deadlines at successive stages of 
proceedings, and improved communication between 
key courtroom actors. 66 

We do not consider that there should be any diminut ion in the 

powers of the courts regarding protections against abuse of 

process based on delays. On the contrary, the rules proposed 

would give the courts more clearly defined powers to control 

delay in the criminal process. 

V. SUMMARY OF TENTATIVE PROPOSALS 

1. Specification of Time Limits: Trials on Indictment 

3.49 There should be prescribed time limits wi thin which the 

hearing of offences to be tried on indictment must be commenced 

in the higher courts. For accused persons held in custody 

pending trial, there should be a maximum of six months between 

the time of charge and trial. For those on bail, the maximum 

period should be 18 months. Where the hearing of the charge 

has not commenced within the prescribed period, the court 
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should, unless there is a reasonable explanation for the delay, 

dismiss the case. If committal proceedings are to be retained, 

the time limits set out in para 3.41 should apply. 

2. Specification of Time Limits: Offences Tried Summarily 

3.50 There should be prescribed time limits within which the 

hearing of summary of fences must be commenced. Where a person 

accused of a summary offence is detained in custody pending the 

disposi tion of the case, the trial should commence wi thin two 

months of the date on which the accused person was charged. 

Where a person accused of a summary offence is released on 

bail, the trial of the case should commence wi thin six months 

of the date on which the accused person was charged. Where the 

hearing of the charge has not commenced wi thin the prescribed 

period, the court should, unless there is a reasonable 

explanation for the delay, dismiss the case. 

3. Time Limits for Offences Triable Either Way 

3.51 This category of offences includes indictable offences 

which may be tried summarily and statutory offences which may 

be prosecuted ei ther summarily or on indictment. If an offence 

in this category is to be tried before the Local Court, it 

should be regarded as a summary offence for the purpose of 

calculating the time wi thin which the trial must commence. If 

such an offence is to be tried in the higher courts, it should 

be regarded for this purpose as an indictable offence. 

However, the relevant time period should commence at the 

conclusion of the mode of trial h 
. 67 earlng at \.,.h1 ch the 

prospective court of trial is determined. 
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4. Calculation of Time Limits 

3.52 The time periods specified should commence to run from 

the time the accused person is charged. Where a person has 

spent part of the time pending trial on bail and part in 

custody on remand, each day spent in custody should count for 

three days for the purpose of calculating the time wi thin which 

the trial must be commenced. 

5. The Power of the Court to Allow Exemptions 

3.53 In order to avoid the potential for injustice which may 

be created by the imposi tion of inflexible time constraints, 

the prospective court of trial should have the power to perrni t 

exemptions from the time limi ts in those cases where there is a 

reasonable explanation for the failure to meet the time 

limits. Such exemptions may be granted on the application of 

the prosecution or the defence. We suggest that the 

legislation which creates the power to grant exemptions should 

give some guidance to the courts by specifying those grounds 

which justify an exemption and those which do not. 68 

6. Delayed Introduction of Prescribed Time Limits 

3.54 rhe introduction of prescribed time limi ts should be 

delayed in order to give the courts and the prosecuting 

authority sufficient time to adjust their procedures and to 

arrange for the efficient allocation of the resources required 

to meet the demands imposed by the time limits. 
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7. Power to Grant Stay of Proceedings 

3.55 The inherent power of the courts to grant an indefinite 

stay in a criminal case on the ground that permitting the 

prosecution to proceed would amount to an abuse of the court I s 

process should be confirmed. Wi th the implementation of rules 

specifying time limi ts, it would be expected that the courts 

would only find it necessary to exercise the power to grant a 

stay in a case involving unreasonable delay between the time of 

the discovery of the offence and the time of charging the 

accused person. 
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Chapter 4 

Disclosure by the Prosecution 

1. INTRODUCTION 

4.1 The prosecutor's duty to disclose evidence to the 

defence has attracted little real attention in Australia to 

date. Whilst articles have examined the current law and 

t ' 1 prac lce and made suggestions for change which have been 

echoed by law reform agencies 2 and by at least one Australia;n 

judicial inquiry,3 no significant reforms have been made in 

any Australian jurisdiction in th.:.s area of criminal 

procedure. It is perhaps indicative of the Australian position 

that the guidelines currently applied by the Commonwealth 

Director of Public Prosecutions 4 do not mention the 

prosecution's obligations to disclose evidence to the defence 

before trial. It is ironic that whilst the law and practice of 

discovery before trial in civil cases has been well established 

for many years, comparable procedures in criminal cases are a 

relatively neglected area of the law. Despi te this lack of 

attention in Australia, there is no doubt that disclosure by 

the prose~ution is a crucial issue in any general discussion of 

pre-trial procedure. 

4.2 The purpose of disclosing the prosecution case against 

the accused person is fourfold: 

(a) to ensure, unless there is a compelling reason to 
the contrary, that the accused person has access 
to all the evidence relevant to the case; 

(b) to ensure the accused person is aware of the case 
which must be met, is not taken by surprise and 
is able to adequately prepare his or her defence; 
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Cc) to resolve non-contentious and time-consuming 
issues in advance of the trial in an effort to 
ensure more efficient use of court time; 

Cd) in some cases to encourage the entering of guilty 
pleas at an early stage of the proceedings. S 

4.3 Traditionally, the prosecution is under an obligation to 

conduct its case fairly and impartially and wi th due regard to 

the interests of the accused person; it should not be motivated 

solely by the desire to secure a conviction. The prosecution 

also has a responsi bi li ty to ensure that the accused person 

recei ves a fair trial. In England, this obligation has been 

expressed in the following terms: 

It is not the duty of Prosecuting Counsel to 
obtain a conviction by all means at his command 
but rather to lay before the jury fairly and 
impart ially the whole of the facts which comprise 
the case for the prosecution and to see that the 
jury are properly instructed in the law 
applicable to those facts. 6 

In a recent decision of the High Court of Australia, Mr Justice 

Deane discussed the role of the prosecution: 

Prosecuting counsel in a criminal trial 
represents the State. The accused, the Court and 
the community are entitled to expect that, in 
performing his function of presenting the case 
against an accused, he will act with fairness and 
detachment and always with the objectives of 
establishing the whole truth in accordance with 
the procedures and standards which the law 
requi res to be observed and of helpin/L to ensure 
that the accused's trial is a fair one.7 

These approaches are also reflected in the New South Wales Bar 

Council Rules: 

A barrister appearing for the Crown in a criminal 
case is a representative of the State and his 
function is to assi st the court in arriving at 
the truth. It is not his duty to obtain a 
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conviction by all means but fairly and 
impartially to endeavour to ensure that the jury 
has before it the whole of the relevant facts in 
intelligible form and to see that the jury is 
adequately instructed as to the law so as to be 
able to apply the law to the facts. He shall not 
press for a conviction beyond pu(.ting the case 
for the Crown fully and firmly. He shall not by 
his language or conduct endeavour to inflame or 
prejudice the jury against the prisoner. He 
shall not urge any argument of law that he does 
not believe to be of substance or any argument of 
fact that does not carry weight in his mind. 8 

The manner in which these rules are applied in practice is not 

clear. Since there are considerable variations in the practice 

of prosecutors who are bound by "these principles, 9 and since 

the majority of prosecutors in the Local Court are not 

barristers but members of the Police Prosecuting Branch of the 

New South Wales Police Force, there can be no certainty that 

these statements of principle are applied uniformly. By saying 

this, we do not wish to reflect on the integrity of either 

Crown Prosecutors or Police Prosecutors. We are merely 

emphasising the point that there are few rules effectively 

governing the practice of disclosure by the prosecution. 

A. Prosecutorial Discretion 

4.4 The prosecution has a wide and largely unfettered 

discretion to choose the evidence that will be tendered in the 

prosecution case. IO That evidence may be in the following 

forms: 

* oral evidence of observations by witnesses; 

* evidence of scientific tests or experiments; 

* records, books, photographs and other documentary 
exhibits; 

* material exhibits; 
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'* statements by the accused; and 

'* evidence of mental or physical examinations of 
the accused; 

4.5 In practice, the prosecution can disclose to the accused 

person the evidence upon which it intends to rely at a number 

of stages prior to or during the trial. 

these stages include: 

'* when the accused person is charged; 

In indictable cases 

'* during preliminary 
applications; 

hearings such as bail 

* before the committal hearing where informal 
between the negotiations may take place 

prosecution and defence; 

'* before or at the committal hearing where the 
prosecution uses the "paper committal" system 
whereby statements of prosecution witnesses and 
information regarding exhibits are provided to 
the accused person; 

'* at the committal hearing when the prosecution 
presents its case by calling witnesses in person; 

'* after commi ttal and before 
negotiations may take 
prosecution and defence; 

trial 
place 

where informal 
between the 

'* after commi ttal and before trial where the 
prosecution provides the accused person wi th the 
statements of witnesses who were not called at 
the committal proceedings; and 

'* at trial when the prosecution presents its case. 

In cases dealt wi th summari ly, the occasions on which 

disclosure may be made are fewer and the general practice is 

for the evidence to be called at the hearing wi thout previous 

disclosure to the accused person. The concept of "trial by 

ambush"ll is for this reason a more prominent feature of 

summary prosecutions than of indictable cases. 
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4.6 The outstanding feature of the system described above is 

that disclosure must ultimately be made by the prosecution 

before the defence is required to present its case. This is a 

consequence of the rule that the prosecution carries the onus 

of proving the alleged offence. The crucial issue is not 

whether but rather \vhen the prosecution case should be 

disclosed. It is a widely held view that the prosecution 

should present its case as early as possible in the criminal 

process. Whilst there are clear exceptions which will be 

mentioned later, early disclosure would generally permit prompt 

identification of matters in issue and allow for better 

preparation of the case for trial by both parties. Better 

preparation contributes towards improving the overall standard 

of the administration of justice. The early identification of 

those matters which would not go to trial would reduce 

congestion in the criminal lists and thereby reduce the 

incidence of unnecessary delay in the criminal process. 

4.7 A related problem is disclosure by the prosecution of 

material it does not intend to present at the trial. It may be 

difficult for the defence to discover evidence to which the 

prosecution has access but which it does not intend to use in 

its case. Nevertheless, in general no legal obligation is 

imposed on the prosecution to disclose such evidence, even 

though the evidence may be credible, relevant and consi stent 

wi th the innocence of the accused person. The issue here is 

whether, and, if so, when such evidence should be disclosed. 
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B. Structure of this Chapter 

4.8 This chapter examines procedures which regulate 

pre-trial disclosure by the prosecution and which impose 

obligations on the prosecution to disclose relevant evidence 

prior to the trial. Part II contains a detailed description of 

the law and practice regarding pre-trial disclosure by the 

prosecution in New South Wales. It identifies the stages in 

the process when disclosure may occur, describes the material 

which can be disclosed to the defence, and evaluates the 

adequacy of the current position. Although this Part is almost 

exclusively concerned with procedure in the higher courts, 

reference to the procedure in courts of summary jurisdiction is 

made where appropriate. Part III contains a comparative 

analysis of relevant procedures in other jurisdictions, both in 

Australia and overseas. Part IV discusses policy issues 

relevant to disclosure, Part V examines the principal arguments 

for and against mandatory di sclosure and Part VI explains the 

various options for reform available. 

some tentative recommendations for 

criminal procedure in New South Wales. 

In Part VII, we advance 

reform of this aspect of 

II. THE CURRENT LAW AND PRACTICE IN NEW SOUTH WALES 

A. Evidence Which the Prosecution Intends to Call ~t Trial 

1. Notification of Charge 

4.9 The precise terms in which an accused person is charged 

will amount to a form of disclosure of the prosecution case. A 

charge usually contains the following information: 

* the nature of the alleged offence; 

* the time of its commission; 
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* the place of its commission; and 

* the name, where there is one, of the alleged 
victim. 

4.10 The accused person must be notified in writing of the 

nature of the charge. 12 In addition, the police have been 

instructed by the Commissioner of Police to provide an accused 

person with a copy of any handwritten statement made by the 

accused person as well as a copy of any formally recorded 

interview conducted between the police and the accused 

person. 13 This wri tten record should be given to an accused 

person at the conclusion of the interview. 

2. Preliminary Court Hearings 

4.11 Whether proceedings are initiated by summons or arrest, 

a person charged with a serious offence appears in court soon 

after being charged. The presiding magistrate requests 

information regarding the nature of the allegation in order to 

make a determination regarding bail. The amount of information 

disclosed at this stage will vary considerably according to the 

nature of the proceedings. For example, if the police contest 

an application for bail by an accused person, a substantial 

amount of information may be disclosed in support of the 

objection. 

3. Informal Negotiations Before Committal Proceedings 

4.12 After a person has been charged with an indictable 

offence, there will usually be a degree of informal exchange of 

information between the accused person and the prosecution. 

Where the accused person is legally represented, substantial 
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disclosure by the prosecution will be much more likely to occur 

because one of the tasks of the defence lawyer is to discover 

the nature of the case. The lawyer will usually be able to 

find out the number of witnesses to be called by the 

prosecution and the nature of the evidence that they are likely 

to give. In certain circumstances, the lawyer may be given 

access to the statements made by the witnesses for the 

prosecution. Lawyers are accustomed to doing this but it is 

highly unlikely that accused people will themselves take the 

initiative and approach the prosecution. 

4.13 There are no legal rules which regulate this informal 

exchange of information. However, the rules of professional 

ethics exert some measure of control by establishing standards 

of conduct for la,.,yers whose breach may lead to disciplinary 

action being taken against the offending lawyer. 

4. The Paper Committal System 

4.14 In 1983 a system of paper commi ttals was introduced in 

New South Wales. 14 The legislation is modelled on similar 

provisions which exist in other Australian and overseas 

jurisdictions. The system enables written statements made by 

prospective witnesses to be admitted in evidence at the 

committal hearing in lieu of oral evidence. Certain procedural 

requirements must be met. A copy of the statement must be 

gi ven to the accused person prior to the commi ttal hearing and 

within the time specified by the presiding magistrate. The 

statement must be in a prescribed form, properly endorsed and 

attested. The accused person has a choice as to whether the 
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commi ttal hearing is to be conducted in this way and can ask 

the magistrate to order the person who made the statement to 

attend court to give evidence and be available for 

cross-examination. 

4.15 This system contemplates the disclosure of statements 

made by prosecution witnesses which might not otherwise be 

available to the accused person prior to the commi ttal 

hearing. However, the paper committal system will probably n~t 

significantly increase the amount of evidence disclosed to the 

defence for two main reasons. Firstly, the system is not 

mandatory. Since the prosecution decides whether or not to 

proceed by way of paper committal, the procedure is not used in 

all cases. ls Secondly, even where the system is used, the 

prosecution need only provide the defence with copies of the 

wri tten statements of witnesses whom it proposes to call at the 

committal proceedings. There is no statutory obligation, and 

arguably none under the general law, to provide the statements 

or even disclose the identity of witnesses whom the prosecution 

does not propose to call at the commi ttal hearing but whose 

evidence may be relevant, credible and consistent with the 

innocence of the accused person. 

5. Committal Proceedings 

4.16 The primary purpose of committal proceedings is to 

decide whether there is sufficient evidence to warrant the 

accused person being placed on trial. They also provide a 

vehicle for the defence to discover the prosecution I s case. In 

the course of attempting to establish a case which justifies 
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the accused person being put on trial, the prosecution will 

inevitably disclose the nature of its case to the accused 

person. Although the prosecution is only required to present 

so much of its case as will justify an order commi tting the 

accused person for trial, 16 in practice the prosecution 

usually presents the whole of the case it has available at this 

stage. According to the recently changed cri teria for 

committal, the accused must be discharged if the magistrate is 

of the opinion that "a jury would not be likely to convict"17 

the accused person of an indictable offence. Arguably this new 

criterion establishes a higher standard to be met before an 

accused person is committed for trial than that which 

magi strates were previously required to apply, namely, whether 

there was evidence sufficient to warrant the accused person 

being put on trial for an indictable offence. 18 The 

introduction of the higher standard will probably result in the 

presentation by the prosecution of a stronger and more 

comprehensive case at the committal hearing, thus increasing 

the extent of the disclosure made by the prosecution at this 

stage of proceedings. 

6. Statements of Additional Witnesses 

4.17 If the prosecution intends to call at the trial 

I>]i tnesses who did not give evidence at the committal 

proceedings, it is virtually universal practice to supply the 

accused person or his or her lawyer with a list of such 

wi tnesses and either a copy of thei r statements or an outline 

of the evidence which the prosecution anticipates they will 

give. The courts have elevated this practice to an 
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obligation19 and will usually enforce it in the rare 

instances where it is not followed by refusing to allolv such 

lvitnesses to give evidence where the defence objects. 

7. Informal Negotiations before Trial 

4.18 Finally, there may be informal negotiations between the 

prosecution and the defence prior to the trial itself. The 

observations already made regarding negotiations which may 

occur before committal proceedings are applicable here. 

Although there are no strict rules regulating or controlling 

informal negotiations, they are a significant source of 

disclosure by the prosecution. Again, an accused person who 

is unrepresented is unlikely to take advantage of the 

opportunity for disclosure through informal negotiations. 

B. Additional Means Available to the Accused Person to 
Discover Evidence to be Called by the Prosecution 

1. Further and Better Particulars 

4.19 There are other means of obtaining disclosure at the 

committal hearing. At the commencement of the hearing, the 

presiding magistrate has the inherent discretionary power to 

order the prosecution to provide the defence with further and 

better particulars of the charges against the accused person. 

It has been held that an accused person has no right to 

particulars in relation to a committal hearing but that the 

magistrate can exercise the power to order the giving of 

particulars so as to facili tate the proper performance of his 

or her duties as a maglstrate. 20 
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2. The Police Brief 

4.20 In addition, the presiding magistrate can order the 

police prosecutor to produce the "police brief" to the court 

and the defence during the course of the commi ttal hearing. 

The New South Wales Court of Appeal has held that, before 

making such an order, the magistrate must be satisfied that the 

defence requires the docUlilents for a "legitimate forensic 

purpose".2l The majority of magistrates have apparently 

interpreted this case in a restrictive manner with the result 

that it has proved difficult for the defence to satisfy the 

magistrate that the documents are required for a "legitimate 

forensic purpose" and to specify the documents with sufficient 

precision to justify an order for disclosure. 

3. Specific Requests for Evidence 

4.21 The defence may request the prosecution to disclose 

wi tnesses I statements prior to or at the trial. In a murder 

trial conducted in England, the defence requested the 

production of all pri or statements made by the accused person 

and a particular witness. The request for disclosure was 

refused. On appeal, the Privy Council held that there is 

no question but that they [the statements] 
ought to have been produced, and their Lordships 
can find no impropriety in the letter asking for 
their production [C]ounsel defending the 
appellant was entitled to the benefit of whatever 
points he could make out of a comparison of the 
two documents in extenso with the oral evidence 
given and an examination of the circumstances 
under which the statements of the witnesses 
changed their purport. 22 
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4.22 The Full Court of the Supreme Court of Victori.a 23 has 

distinguished this case on the basis that, in the special 

circumstances of the case, the relevant statement should have 

been produced in the interests of justice, and that the failure 

to produce the statement, coupled with other defects in the 

trial, involved a miscarriage of justice. The Court said that 

the case did not decide that an accused person has a legal 

right to production of all statements made by all witnesses to 

be called by the Crown. However, the Court did say that 

interests of just ice in a particular case might require 

production and that the failure to produce might result in a 

miscarriage of justice. In a recent and thorough analysis of 

the relevant principles, the Court of Appeal in New South Wales 

has concluded that a magistrate conducting committal 

proceedings may require the prosecution to produce evidence 

notwithstanding that there is a claim of public interest 

immunity based on the fact that the evidence discloses the 

identity of police informers. 24 

4. Subpoenas 

4.23 It is open to an accused person in a criminal case to 

issue a subpoena requiring the prosecution to produce specified 

evidence in its possession. Since the terms in which the 

subpoena is drafted must be sufficiently precise as to enable 

compliance, this procedure would appear to be limited to 

material of which the accused person has knowledge. In order 

to comply with the subpoena, the person or organisation to whom 

it is addressed must produce the specified material to the 
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court (not to the accused person) on a nominated day. Unless 

specific arrangements have been made by the court to conduct 

pre-commi ttal or pre-trial proceedings, the nominated day will 

usually be the day the commi ttal proceedings are scheduled to 

begin or the day the case is li sted for trial. This will mean 

that the accused person may not have adequate time to consider 

the significance of the subpoenaed material prior to the 

committal hearing or the trial. 

4.24 A subpoena may be issued to compel the attendance of any 

person \'1ho can give relevant evidence or produce any relevant 

material exhibit. There are certain categories of evidence 

which are more likely to attract the issue of a subpoena or a 

specific request for evidence. These categories include: 

* identification evidence, namely, the evidence of 
witnesses to the events with which the 
proceedings are concerned, including records of 
any descriptions of the offender given by people 
interviewed by the investigating police; 

* information regarding grants to witnesses of 
immunity from prosecution; 

* internal records of 
the case including 
relevant information 
of that information; 

the police investigation of 
details of the times when 
was obtained and the source 

* records of prior convictions of both the accused 
person and the witnesses for the prosecution; 

* material evidence to which the accused person 
wishes access for the purpose of inspection or 
scientific examination; and 

* results of mental or physical examinations of the 
accused person conducted on behalf of the 
prosecution. 
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4.25 In this context the observations we make in para 4.27 

about legal representation are apposite. Accused people who 

are adequately represented will be in a much better position to 

make use of the subpoena procedure. 

5. The Transcript of the Committal Proceedings 

4.26 For all people who are put on trial, the transcript of 

the committal proceedings will be the maj or source of 

information about the prosecution case. The Justices Act 1902 

requires that an accused person be given a copy of this 

transcript free of charge before the trial begins. 25 In order 

for this to be a useful source of disclosure, the transcript 

should be made available to the accused person sufficiently far 

in advance of the trial to allow adequate preparation of the 

defence case. 

6. Legal Representation 

4.27 It should be emphasised that the extent of disclosure 

before trial depends largely on two factors: firstly, whether 

the accused person is legally represented and secondly, whether 

the standard of such representation is adequate. Most of the 

procedures available to increase the extent of disclosure made 

by the prosecution at committal proceedings can only be used 

effecti vely by lawyers. The testing of evidence by subj ecting 

wi tnesses to cross-examination, laying the groundwork for the 

presentation of the defence case, and gathering material which 

may be relevant to the admissibili ty of evidence at trial are 

three examples. The more effective the lawyer, the better the 
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results obtained by the use of these procedures should be. 

Because the availability of legal aid for committal proceedings 

is officially restricted to charges of murder and attempted 

murder, 

are not 

most accused people who appear at committal proceedings 

26 legally represented. Accordingly, the potential for 

disclosure at committal proceedings may not be fulfilled. 

C. Evidence Which the Prosecution Does Not Intend to Present 

4.28 The prosecution may often be in possession of evidence 

and information which is not known to the accused person. In 

such ci rcumstances, there is an issue as to whether or not the 

prosecution should disclose the material. As we ha v e no ted, 

this issue is particularly significant where the evidence is 

not only relevant and credible, but also consistent with the 

accused person's innocence. In Australia, there is no. formal 

requirement for the prosecutor to disclose information which is 

not to be called as part of the prosecution's case. However, 

the courts have held that it is preferable as a matter of 

practice that the prosecutor disclose such material to the 

accused person. 

4.29 Some time ago the Full Court of the Supreme Court of 

South Australia stated that the di scretion of the prosecutor in 

regard to the conduct of the prosecution is not free from 

limitations. Specifically in regard to disclosure, it said: 

Where the Crown has in its possession a statement 
of a credible wi tness who can speak of material 
fac;..s "which tend to show the prisoner to be 
innocen til, it must ei ther call that wi tness or 
make his statement available to the defence. 27 
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To fall wi thin this principle, the Court said, the evidence 

must possess three qualities: 

'Ie it must be credible, in the sense of having the 
appearance of truth, reasonableness and worth and 
of being capable of belief; 

'Ie it must be material in the sense of being 
admissible and relevant to the issues or the 
vital facts in issue; and 

'Ie it must tend to establi sh the innocence of the 
prisoner. 28 

4.30 However, a majori ty of the High Court of Australia lias 

held more recently thQt the law did not impose any obligation 

on the prosecution to disclose to the defence either the 

identi ty of any witness or a copy of the statement made by any 

witness whom the prosecution does not intend to call at 

t ' 1 29 rla . The evidence in quest ion was that of an eyewi tness 

to certain events which occurred after a fa tal shooting. The 

evidence of the witness was inconsistent with evidence given by 

the prosecution's principal witness at the trial. Chief 

Just ice Barwick and Mr Just ice Stephen, two of the judges in 

the majority, stated that it is preferable in practice for the 

pro~ecution to inform the defence of the identity of any 

witness 'from whom a statement has been obtained, but that there 

was no legal requirement to do so.30 Mr Justice Mason said 

tha t there is no rule of law which compels the prosecution to 

provide to the defence statements made by wi tnesses whom it 

does not propose to call as wi tnesses for the prosecution. 31 

Mr Justice Murphy said in a dissenting judgment: 

The applicant contended that 
caused a miscarriage of justice 
credible material favourable to 
a crucial issue at the trial. 

the prosecution 
by suppression of 
the applicant' on 

Those prosecuting 
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on behalf of the comrnuni ty are not enti tled to 
act as if they were representing private 
interests in civil litigation. The prosecution's 
suppression of credible evidence tending to 
contradict evidence of guilt militates against 
the basic element of fairness in a criminal 
trial. 32 

4.31 The Commission has conducted a survey of New South Wales 

Crown Prosecutors which reveals widely divergent approaches 

towards the practice of disclosure to the defence. For 

example, the Crown Prosecutors were asked whether they would 

provide the defence with a copy of the statement of a person 

who was not called at committal and who is not to be called at 

trial but who may be able to give relevant evidence. One-third 

of Crown Prosecutors replied that they would sometimes disclose 

the existence of such a statement, one-third would only rarely 

and one-third never WOUld. Similarly, the approach taken by 

Crown Prosecutors to disclosure of criminal records of 

prosecution witnesses varies significantly. Some prosecutors 

never give such information to the defence, while others do it 

frequently. 

D. Judicial Control of Trial Proceedings 

4.32 The earlier decisions of the High Court of Australia 

confirmed the "fundamental proposi tion,,33 that it \"as a 

matter for the prosecutor to determine what witnesses would be 

called for trial. It is clear, hOl"ever, that the discretion to 

call a witness must be exercised with due regard for the need 

to conduct a fair trial. 34 The question raised is the extent 

to which the trial judge and later a court of criminal appeal 
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may influence the presentation of the prosecution case. We do 

not propose to deal with this issue in detail since it is not 

concerned wi th pre-trial proceuure. For the purposes of this 

Discussion Paper, it should be borne in mind that the trial 

judge does not have the power to direct the prosecution to call 

a witness,35 but does have a very limited right to call a 

witness of his or her own motion in exceptional 

circumstances. 36 It is clear that an appellate court may set 

aside a conviction if the failure to call a wi tness gives rise 

to a miscarriage of justice. 37 

E. Summary Jurisdiction of the Supreme Court 

4.33 Special rules of court have been made for pre-trial 

proceedings in matters heard in the summary jurisdiction of the 

Supreme Court of New South Wales 38 which was established in 

1967 primarily to deal with serious criminal offences committed 

by corporations. 39 The rules provide that the judge may make 

directions of his or her own motion or on the application of a 

party for the efficient and just disposi tion of a case and, in 

particular, may direct the prosecution to give the defence: 

~ better particulars; 

* a list of prosecution witnesses; 

* the statements of prosecution witnesses or, if 
they have not made a statement, a summary of the 
evidence they are expected to give; 

* a list of witnesses whom the prosecution does not 
intend to call in its case; 

1< a list, and copies of, documents to be tendered 
as exhibits; 

* the opportunity to inspect documents and mat~rial 
exhibits; 

* access to business records. 40 
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The judge can also make orders in relation to any alibi defence 

raised by the accused person and any admissions made. 41 The 

procedure made available by these provisions leave the control 

of the process of disclosure entirely to the discretion of the 

court. 

III. DISCLOSURE BY THE PROSECUTION IN OTHER JURISDICTIONS 

A. Introduction 

4.34 The Commission has conducted an extensive research 

program to examine systems of pre-trial disclosure elsewhere in 

Australia and in various criminal jurisdictions 42 overseas. 

In general, the law and practice in other Australian 

jurisdictions closely resembles the position as we have 

described it in New South Wales. However, the practice 

overseas is signi.£icantly different. We examine the law and 

practice in the United States, England and Canada and also make 

reference to the position in Scotland and New Zealand. 

B. The United States 

4.35 Comparisons between the law and procedure on pre-trial 

matters in the United States and Australia are not easy to make 

for a number of reasons. One is that the criminal justice 

systems in the two countries differ significantly. Another is 

that, despi te the fact that the Sixth Amendment to the Uni ted 

States Consti tution prescribes that "in all criminal 

prosecutions, the accused shall enjoy the right to be 

informed of the nature and cause of the accusation", there is 
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no single position adopted by the various States. In thi s 

analysis, attention is focused on the posi tion under Federal 

law. 

4.36 In common wi th many American States, the Federal Rules 

of Criminal Procedure provide for a system of pre-trial 

disclosure by both the prosecution and the defence. In 

relation to disclosure by the prosecution, the prosecution must 

disclose the following material if requested to do so by the 

accused person: 43 

* the accused person's prior statements; 

* the accused person's prior record; 

* documents and tangible objects which are material 
to the case for the accused person and are 
intended to be used by the prosecution; 

* reports of examinations and tests including 
scientific examinations and tests; and 

* the names and addresses of all prosecution 
witnesses and their records of prior convictions. 

4.37 The prosecution's internal working documents relating to 

the investigation of the case are exempt from disclosure. 44 

Beyond this, the rules leave the regulation of the disclosure 

process to the courts. The courts may make orders denying, 

restricting or deferring disclosure where a sufficient reason 

for so doing has been shown. They can make orders directing 

parties to comply with the disclosure requirements and have the 

power to rule that evidence will not be admissible where the 

requi rements have not been fulfi 11ed. 45 It can be argued. that 

the Federal Rules are limi ted because they do not expressly 
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extend to the disclosure of statements made by witnesses the 

prosecution does not intend to call but whose evidence may be 

favourable to the accused person. However, the rules do not 

take precedence over the requirements of the Constitution and 

must be read in conj unc tion with the various rulings of the 

Uni ted States Supreme Court on constitutional requi rements as 

to disclosure. 

4.38 The standard of disclosure required by the Constitution 

was, in the early cases on the question, held to be met if the 

indictment or information identified the essential facts 

constituting the offence charged and sufficiently apprised the 

accused person of the prosecution case he or she must be 

prepared to meet. 46 Disclosure requirements were extended in 

the landmark case of Brady47 in which the Supreme Court held 

that when the defence has requested disclosure and the 

prosecution suppresses evidence which is both "material either 

to guilt or punishment" and "favorable (sic) to the accused", 

due process is violated "irrespective of the good faith or bad 

fai th of the prosecutor". The Supreme Court's decision in 

Agurs 48 established that the Sixth Amendment requires the 

prosecution to disclose evidence which is favourable to the 

accused person and which might create a reasonable doubt as to 

his or her guilt, even though disclosure has not been requested 

by the defence or where the request is a general one for 

"anything exculpatory". Where the evidence is obviously of 

such substantial value to the defence that elementary fairness 
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requires it to be disclosed even \vi thout a specific request, 

the failure to disclose will violate the due 

requirement and result in the denial of a fair trial. 

The mere possibility that an item of undisclosed 
information might have helped the defense, or 
might have affected the outcome of the trial, 
does not establish "materiality" in the 
constitutional sense. 

Nor do we believe the constitutional obligation 
is measured by the moral culpability, or the 
willfulness, of the prosecutor. If evidence 
highly probative of innocence is in his file, he 
should be presumed to recognize its significance 
even if he has actually overlooked it. 49 

process 

4.39 In the federal courts, disclosure by the prosecution at 

trial is governed by legislation requiring the prosecution to 

hand over to the defence upon request statements made by 

prosecution witnesses. sO It provides that, after a witness 

other than the accused person has given evidence, the court, on 

application by the party who did not call the witness, must 

order the prosecution or the defence lawyer to produce for 

examination any statement of the witness concerning the subject 

matter of his or her evidence. 

cross -examined on the statement. 

The witness may then be 

Under the legislation, 

counsel is not entitled to the statement until the witness has 

completed his or her evidence in chief. In practice, however, 

the prosecution often makes the statement available before the 

witness gives evidence. 
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C. England 

4.40 Disclosure by the prosecution in England was formerly 

regulated by a combination of ethical rules, court deci sions 

and statutory requirements, which neither by themselves nor in 

combination provided a clear statement of the law. Decisions 

of the English courts established that the prosecution was 

obliged to supply to the defence the name and address of any 

wi tness it did not intend to call at the trial but who could 

nevertheless give material evidence. It is not clear whether 

the duty extended to the production of the statement of that 

witness. 5l 

4.41 Following the report of the Royal Commission on Criminal 

Procedure 52 and a report of a Home Office Working Party on 

the issue of prosecution disclosure,53 the Attorney-General 

issued guidelines on the disclosure of information to the 

defence in indictable 54 cases. The guidelines provide that, 

in all cases which are to be committed for trial, all "unused 

material" should normally be made available to the defence if 

the material has some bearing on the offence charged and the 

surrounding circumstances of the case. Disclosure should be 

made before the committal hearing because the material may have 

some influence on the course of the cammi ttal proceedings or 

the charges on which the accused person might be committed for 

trial. If this requirement wi 11 cause inconvenience or delay, 

the guidelines require that disclosure should occur at, or as 

soon as possible after, the committal h 
. 55 earIng. One other 

feature of the guidelines is that they provide that the 



- 119 -

prosecution should disclose to an unrepresented accused person 

the same material that would normally be released under the 

guidelines to one who is represented. 

4.42 The guidelines refer to three classes of "unused 

material" which ought to be disclosed to the defence: 

4.43 

* all material in the committal papers; 

* all wi tnesses I statements and documents which are 
not included amongst the committal papers; 

* all statements of 
called to give 
hearing. 56 

any witnesses who 
evidence at the 

are to be 
committal 

The prosecution is given a discretion not to disclose 

information to the defence in a number of circumstances, 

including where: 

* there are grounds for fearing that disclosure may 
lead to an attempt being made to intimidate a 
witness, causing the original statement to be 
retracted or the witness failing to appear in 
court; 

* to compel the prosecution to disclose information 
of this kind might have the effect of denying the 
prosecution effective use of that material in 
challenging the credi bili ty of the wi tness called 
by the def ence ; 

* the statement is favourable to the prosecution 
and believed to be substantially true but there 
are grounds for fearing that the witness, due to 
feelings of loyalty or fear, may give the defence 
a quite dif ferent, and false, story favourable to 
the accused person; 

* the statement is qui te neutral or negative and 
there is no reason to doubt its truthfulness but 
there are grounds to believe that the witness 
might change his or her story and give evidence 
for the defence; or 

* the statement is "sensi tive" and should not be 
disclosed in the public interest. 57 
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4.44 The guidelines suggest that statements contain 

"sensitive" material where they disclose: 

4.45 

* matters of national security 
identifying a member of the secret 

* the identity of an informer; 

or material 
service; 

* the name of a witness who might be in danger of 
assault or intimidation if his or her identi ty 
were to be revealed; 

* a new form of surveillance or method of detecting 
crime; 

* information supplied on a confidential basis; 

* information of a private nature; or 

* information whose disclosure might result in 
domestic strife. 58 

In deciding whether to disclose sensitive material, the 

guidelines calIon the prosecution to weigh the degree of 

sensitivity of the subject material against the assistance 

which the information may gi ve to the defence. In resolving a 

dispute, the guidelines requi re that, where the competing 

interests are evenly balanced, disclosure should be made to the 

accused person. It is possible to release only part of a 

statement where it is considered that it would be too dangerous 

to disclose the entire statement. The guidelines also provide 

that if, before or during the trial, it becomes clear that 

there is a duty to disclose but the evidence is so sensi ti ve 

that disclosure would not be in the public interest, it will 

probably be necessary for the prosecution to be abandoned. In 

such a case the interests of national security are to prevail 

over the public interest in the prosecution of individual 

offenders. 59 
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4.46 The English guidelines provide a code for prosecutors in 

cases tried on indictment. Implementation of the guidelines is 

dependent on the exercise of discretion by the prosecution. 

Both the Royal Commission on Criminal Procedure and the Home 

Office Working Party referred to in para 4.41 recommended that 

it should be a matter for the prosecution to decide what 

material should be disclosed. The Royal Commission considered 

the suggestion that there might be some scope for allowing the 

defence to apply to a judge to determine disputes about 

disclosure, but rejected the suggestion on two grounds. 

Firstly, the proposal would make demands on scarce judicial 

resources. Secondly, in order for the judge to determine 

whether material would be useful, the defence would have to 

disclose its case to the judge beforehand, a requirement which 

was said to be inconsistent with the prosecutor's duty to prove 

the guilt of the accused person without assistance from the 

defence. 

4.47 New rules providing for disclosure before trial in cases 

to be heard in the Magistrates' Courts came into force on 1 May 

1985.
6Q 

According to the rules, a person accused of an 

offence which is triable ei tIler way is entitled to request that 

the prosecution disclose its case. This can be done by 

supplying ei ther copies of statements or a summary. It is the 

duty of the court to satisfy itself that the accused person is 

aware of his or her right to information before the mode of 

trial procedure. 61 The new rules have a dual purpose, 

"natural justice at one extreme, the avoidance of dEllay at the 
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other".62 Early experience of the rules suggests that, where 

a request for disclosure is made, cases are usually delayed 

between three and four weeks. 63 On the other hand, it has 

been said that the real advantage of the scheme is that it has 

given a greater sense of fairness to the proceedings. 64 

D. Canada 

4.48 The subject of pre-trial disclosure has been extensively 

examined by the Law Reform Commission of Canada. The 

Commission published a Working Paper in 1974 65 in which it 

canvassed the prospect of a more open approach to pre-trial 

disclosure by the prosecution. It reported on the subject in 

1984. 66 The Commission concluded that no orderly system of 

discovery existed ei ther in formal rules or in the exercise of 

prosecutorial discretion. In its Report, the Commission said: 

4.49 

It cannot be said that Canadian criminal law 
enforces a policy of pre-tri al disclosure by the 
prosecution. Apart from specific and limited 
requirements currently prescribed by law, 
pre-trial disclosure in Canada is 
characteristically an informal process, 
predicated upon the Crown's discretion in the 
management of its case. To the extent that it 
exists, pre-trial disclosure is subject to the 
vagaries of regional practice, plea bargaining 
and personal relations among members of the 
criminal bar; for these reasons alone it defies 
systematic analysis as an integral feature of 
Canadian criminal procedure. 67 

The Canadian Law Reform Commission recommended the 

enactment of statutory provisions giving the accused persoll a 

right to full disclosure of the prosecution case before being 

called upon to elect the mode of trial or to plead to a charge 

alleging the commission of an indictable offence. 68 Under its 



- 123 -

proposals, the accused person would be entitled upon request to 

the following: 

* copies of his or her criminal record; 

* copies of relevant statements made by him or her; 

* access to enable inspection of exhibits and, 
where practicable, copies of exhibits; 

* copies of statements made by people \vhom the 
prosecution intends to call as witnesses or, in 
the absence of statements, a summary of the 
witnesses' anticipated testimony; 

* copies of the criminal records of those the 
prosecution intends to call as witnesses; and 

* names and addresses of other people who could be 
called by the prosecution or other details 
enabling them to be identified. 69 

In order to avoid what the Commission aptly describes as an 

"administrative nuisance", where such a request is made, there 

is a continuing obligation imposed on the prosecution to 

disclose items wi thin the class requested wi thout the need for 
70 any further request. 

4.50 The suggested provisions would not allow the prosecution 

to seek exemption from the requirements. However, the 

prosecution would be able to seek an order delaying disclosure 

where disclosure would probably endanger life or safety or 

interfere with the administration of justice. 71 Where the 

requirements laid down have not been complied with by the 

prosecution, the court would be able to order, at the accused 

person's request, an adjournment of the proceedings until there 

has been compliance by the prosecution. The court would also 

be able to make any other orders considered appropriate in the 

circumstances. 72 
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4.51 The Canadian Law Reform Commission's report was reviewed 

by the delegates to the Uniform Law Conference of Canada in 

1984. 73 A resolution was carried endorsing the principle of 

complete disclosure, but opposing the proposal to make this 

procedure the subject of legislation. A commi ttee was 

established to formulate uniform disclosure guidelines for the 

consideration of the Attorneys General. At its next meeting, 

the Criminal Law Section of the Uniform Law Conference adopted 

a statement of guidelines for disclosure by the prosecution and 

directed that they should be submitted to the Attorneys General 

f . d . 74 or conSl eratlon. The main features of those gUidelines 

are those contained in the proposals for legislation 

forward by the Law Reform Commission of Canada. 75 There 

put 

are, 

hONever, some notable differences. It is suggested that the 

prosecution should have a di scretion to withhold disclosure of 

the names and addresses of potential witnesses. In addition, 

the method of disclosure to an unrepresented accused person 

should be a matter for the prosecution to decide. Both these 

provisions are practical manifestations of the policy statement 

contained in the guidelines: 

The guiding principle should always be full and 
fair disclosure restricted only by a demonstrable 
need to _protect the integrity of the 
prosecution. T6 

A recent Canadian decision has concluded that a cQurt has 

jurisdiction to require production of the statements of 

prosecution witnesses and that this discretion should be 

exercised in favour of production in the absence of any cogent 

reason to the contrary.77 
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E. Scotland 

4.52 In "solemn" cases (serious cases) a prosecutor is 

required to serve on the accused person a list of wi tnesses on 

or before the date of the service of the indictment and must 

lodge with the court a list of prosecution wi tnesses proposed 

to be called at . 1 78 trIa . The list can be added . to where 

notice is given to the accused person two clear days prior to 

the trial but an additional witness may only be examined with 

the court1s approval. Authority exists for the proposition 

that the prosecution is obliged, both during the trial and 

after conviction, to lay before the court any facts known to 

the prosecution, but not to the C:.:-fence, which are favourable 

to the accused person. 79 There has been a long-standing 

tradition of prosecutorial independence in Scotland and it is 

recognised that prosecutors are under a duty to put all 

relevant evidence before the court. Pursuant to this duty, the 

prosecution is under an obligation to disclose exculpatory 

evidence to the defence and also to disclose evidence which the 

prosecution initially thought would not be relevant but which 

becomes relevant in the light of information provided about the 

80 defence case. 

4.53 The system of pre-trial disclosure in serious cases was 

examined by a committee appointed by the Secretary of State for 

Scotland and the Lord Advocate. The Commi ttee reported that 

the procedure existing in Scotland worked "reasonably well" and 

suggested only minor alterations to certain time limits 

provided in the 1 . 1 . 81 egIs ation. Since the Committee I s Report, 

the Lord Advocate has considered certain options in relation to 
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the reform of the procedure for pre-trial disclosure. The 

prosecutors have been instructed to make available to the 

defence copies of statements made by formal or technical 

wi tnesses and copies of scientific reports. 82 In addi tion to 

these alterations, the Lord Advocate has published a 

consultative document on disclosure by both the prosecution and 

the defence. 83 The paper does not advance any detailed 

suggestions for change. However, in broad terms, it identifies 

t t ' 84 F' t 1 ... 0 op Ions. Irs, a system could be established enabling 

the exchange between the prosecution and defence of witnesses I 

statements. Secondly, a system could be es tabl i shed requi ring 

the prosecution to hand over the statements made by prosecution 

I ... i tnesses, known as "precogni tions ", to the defence with no 

reciprocal requirement being placed on the defence. 

F. New Zealand 

4.54 The New Zealand law and practice regarding disclosure by 

the prosecution in criminal cases is similar to that in 

Austra li a. In general, the courts in New Zealand have followed 

the decisions of the English courts. 85 However, there have 

been certain notorious cases in which the shortcomings of the 

current position have been clearly demonstrated. The case of 

Arthur Allan Thomas 86 and that of Dean Wickliff 87 have 

raised a number of important and troubling questions about the 

adequacy of disclosure to accused people of information held by 

the prosecution. The posi tion has changed, however, since the 

passage of the Official Information Act 1982 which gives 

citizens of New Zealand the right to certain official 
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information held by government departments, including the 

Police Department. 88 One of the difficulties is that the 

degree of access available before trial is not as extensive as 

that available after the trial. A recent report published in 

New Zealand has concluded that there is a pressing need for 

reform in this area. 89 It is conceded in the report th.at this 

reform will have to achieve a delicate balance between th.e 

competing interests of the prosecution and the defence but 

contended that the accused person's interest in achievi~g a 

fair trial in the particular case must be the paramount 

consideration. 90 A Royal Commission report has also 

recommended the implementation of a scheme by which the 

prosecution should provide the defence with an outline of the 

facts upon which it intends to rely in summary 

. 91 Th prosecutIons. e Criminal Law Reform Committee of New 

Zealand is currently examining the subject of pre-trial 

disclosure in criminal cases. I t is expected that its report 

will become available during the consultation phase of our 

project on procedure from charge to trial. 

IV. THE NEED FOR REFORM 

4.55 It is the Commission's view that the law and practice 

regulating disclosure by the prosecution in Ne\v South Wales is 

in need of reform. The law's haphazard development has 

resulted in there being few clearly stated rules governing 

disclosure. Such rules as there are do not oblige the 

prosecution to disclose evidence not proposed to be called at 

trial. Vlhi 1st pronouncements have been made by the courts as 

to the preferable course of conduct by the prosecution, these 
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do not amount to rules of practice and are not binding on 

prosecutors. The practice of prosecutors varies to such an 

extent that some change is called for to ensure a greater level 

of uniformi ty, and hence a generally fairer system of criminal 

procedure. 

4.56 The introduction of the paper commi ttal system in New 

South Wales has not significantly altered the posi tion. While 

the system does offer a potential new avenue for disclosure, 

its use is at the discretion of the individual prosecutor. 

Furthermore, the sys tern does not require di sclosure of evidence 

which is not intended to be used by the prosecution. 

4.57 In practice, the prosecution usually discloses, during 

the course of informal negotiations with the defence, much more 

material than is required by the strict letter of the law. 

Nevertheless, the practice is far from uniform. The extent of 

disclosure depends on the prosecutor's own perception of his or 

her duties, the relationship between the prosecutor and defence 

counsel, and other such fortuitous circumstances. 

4.58 It is clear that the failure to disclose material 

evidence does have the potential to occasion a miscarriage of 

justice. Reliance has been placed on the power of appellate 

courts to quash a conviction where it is considered that there 

h b . . ".. 92 d . 1 as een a mIscarrIage oJ: JustIce or to or er a new trIa 

on the basis of the "fresh evidence" rule. 93 Sometimes such 

appeals have succeeded on the facts of the particular case, but 
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the appeal courts have not laid down rules to remedy the 

position generally by requiring the prosecution to make 

disclosure in all similar cases. Whilst in the past the High 

Court has said that it would quash a conviction wherever it was 

satisfied there was a risk that a miscarriage of justice may 

have occurred, it appears to be retreating from this posi tion. 

In a recent case some members of the Court said that, 

notwithstanding the risk that there had been a miscarriage, 

special leave to appeal would only be granted where a point qf 

law of general importance was also at issue. 94 

4.59 There is in any case li ttle comfort to be found in the 

powers of appellate courts over individual cases. Where 

evidence is not disclosed, it may never be discovered by the 

convicted person and the fact of a miscarriage of justice may 

therefore never be established. Furthermore, review of the 

conduct of trials by appellate courts is an indirect and 

expensive way to regulate disclosure by the prosecution. 

Reforms are required not only to regulate procedures for 

pre-trial disclosure of the prosecution case, but also to 

impose pqsitive obligations upon the prosecution to disclose to 

the defence evidence which it is not going to put before the 

court but which may be relevant, credible and consistent wi th 

the innocence of the accused person. 

4.60 Finally, the failure of the prosecution to disclose 

relevant information can cause delay and inefficiency in the 

later stages of criminal proceedings. It may on occasion 

become apparent during the course of the presentation of the 

case at trial that some further information is 
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available. For example, it may emerge that there is a person 

who can give relevant evidence. If the accused person or the 

judge persuades the prosecutor to call that person as a 

wi tness, much valuable time will be lost while he or she is 

located. Furthermore, in the absence of full disclosure, the 

accused person is required to plead to the charge without 

knowing the full extent of the prosecution case. In some cases 

the accused person, unaware of the strength of the prosecution 

evidence, may choose to contest some part of the prosecution 

case where there is no realistic prospect of success. On the 

other hand, an injustice will be done if an accused person \.ho 

is in fact innocent pleads guilty not knowing, for example, 

that the prosecution is aware of the existence of a person who 

can verify his or her version of events. Where there is a 

likelihood of substantial delay, no perceived prospect of 

acquittal at trial and the virtual certainty of a reduced 

sentence for a plea of guilty, there may be pressures on even 

an innocent accused person to plead guilty. The requirement of 

disclosure should at least ensure that the likelihood of an 

innocent person entering a plea of guilty is reduced. 

V. ARGUMENTS FOR AND AGAINST COMPULSORY PRE-TRIAL DISCLOSURE 

4.61 In this part the policy arguments for and against 

compulsory disclosure by the prosecution are canvassed and 

evaluated. The arguments for prosecution disclosure centre 

and delays, and 

The arguments 

around increased efficiency, reduced costs 

improved standards of fairness and justice. 

against compulsory prosecution disclosure are increased cos ts, 

a lack of reciprocal obligations on the accused person, and the 

risk of interference with the administration of justice. 
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A. Arguments For Compulsory Pre-Trial Disclosure 

1. Efficiency 

4.62 A formal system of disclosure is likely to result in 

criminal proceedings being conducted more efficiently. The 

accused person can make a more informed decision whether or not 

to plead gui lty. If the accused person decides to plead not 

guilty, he or she will be better equipped to prepare a 

defence. Pre-trial disclosure is likely to be most effective 

where the relevant requirements are imposed on both the 

prosecution and the defence and where pre-trial conferences 

involving the parties are held. This would enable the parties 

to prepare their respective cases after they have ascertained 

what are the areas of real dispute, thereby enabling more 

effecti ve preparation. This could result in a reduction in the 

length of trials. The point has often been made that 

disclosure of the facts and legal issues in dispute is 

essential to the effective operation of an adversary system. 

As one American commentator has noted: 

Wi thout such notice, each party is precluded from 
making the most of the facts potentially at his 
disposal or of legal research. If, for example, 
defense counsel does not learn until late in the 
trial that two conspiracies are involved rather 
than one, he faces the problem of belatedly 
mustering his proofs or of having to re-call 
witnesses - at best inefficient procedures making 
for disjointed testimony.95 

2. Reduced Costs 

4.63 The introduction of formal rules to regulate pre-trial 

disclosure by the prosecution has the potential to reduce the 

financial costs associated with the administration of criminal 

justice. Considerable savings may flow from an increase in 
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efficiency. Unnecessary adjournments of cases may be 

eliminated. Experience elsewhere has shown that enforced 

pre-trial disclosure has reduced the number of cases ultimately 

going to trial. 96 In Canada experiments with pre-trial 

hearings showed a s i gnif i cant reduction in the number of 

witnesses required to give evidence at the trial. 97 

Identifying those wi tnesses who are not required for the trial 

saves court time and witness expenses. It eliminates the 

inconvenience caused to witnesses who are unnecessarily 

called. We shall say more about cost when we consider the 

problems associated with compulsory pre-trial disclosure by the 

prosecution. 

3. Reduction of Delay 

4.64 There is a greater likelihood that the real issues 

between the parties will be made clear where the prosecution 

must disclose its case before the committal hearing. In some 

cases, and this has been the experience elsewhere, 98 it can 

be expected that a case which would have been contested in 

court will be terminated either by a plea of guilty or by an 

abandonment of the prosecution. The effect of disclosure in 

the magistrates' courts has been summarised: 

It has been the universal experience of courts 
that, where disclosure has been introduced 
(particularly when combined with some form of 
pre-trial review), it has proved a valuable aid 
to the court administration in listing cases for 
trial and has facilitated the early settlement of 
cases. Indeed, the bolder and more complete the 
disclosure that has been provided, the higher the 
levels of case settlement have proved to be. 
This is a direct result of the defence being 
properly acquainted with the nature of the 
prosecution case. 99 
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that those trials which do proceed 

are 

fewer and shorter trials, 

fewer contested committals, and 

there will naturally be less 

The desirable objective of 

without prejudicing the 

congestion in the criminal courts. 

reducing delays will be obtained 

essential features of fairness and 

introduction of pre-trial disclosure 

justice. 

will 

Indeed, 

contribute 

the 

to 

maintaining these features as characteristics of the criminal 

justice system. 

4. Fairness and Justice 

4.65 Ideally, the judge and jury in a criminal trial should 

reach decisions in the light of all the relevant and admissible 

evidence available. Where relevant and credible evidence is 

not put before the jury by the prosecution, the accused person 

may be deprived of a fair trial. Any obligation which is 

imposed upon the prosecution to disclose its case in advance 

should include an obligation to disclose relevant evidence 

which it does not propose to call at the trial. Since the real 

benefit of disclosure may be to provide the accused person with 

important material to assist in the effective preparation of 

the case for trial, the obligation to disclose should cover all 

relevant information in the possession of the prosecution 

irrespective of its admissibility. 

4.66 The re is an additional reason why fair, less requires the 

prosecution to disclose evidence upon which it does not intend 

to rely, particularly where the evidence is favourable to the 

accused person. The prosecution usually enj oys a considerable 
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advantage over the defence in the investigation of the 

circumstances of the crime. In addition to greater financial 

resources, the prosecution has available to it the expertise of 

the police force and forensic and scientific experts. 

Disclosure to the defence of all relevant evidence accumulated 

during the course of an investigation will to some extent 

redress the balance of advantage enjoyed by the prosecution in 

this area. The accused person should generally be entitled to 

know the results of investigations carried out by the extensive 

network of investigative agencies available to the prosecution. 

B. Arguments Against Compulsory Pre-trial Disclosure 

1. Increased Costs 

4.67 Clearly there would be some additional costs associated 

wi th the introduction of a formal system of pre-trial 

disclosure in New South Wales. There would be preparation 

costs involved in photocopying statements and reports and 

photographing exhibits. These costs may not be very 

significant in the average case but could be considerable in a 

complex matter. Where the process is coupled with pre-trial 

hearings, there may be the need for extra judicial resources 

but the cost of those resources should be recognised as largely 

a result of the inttoduction of pre-trial hearings, rather than 

of compulsory disclosure by the prosecution. It is difficult 

to estimate the potential costs of compulsory disclosure, 

partly because the extent of informal disclosure is difficult 

to quant ify. Any reasonable estimate must be balanced against 
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the potential savings discussed in para 4.63 above as well as 

the fact that the criminal justice system ,dll have gained in 

fairness and efficiency. 

2. Reciprocity Between the Prosecution and the Accused Person 

4.68 A process which calls only upon the prosecution to 

disclose its case may result in the defence enjoying a 

considerable advantage at the trial. It is arguable that it 

would be fairer to require both the prosecution and the defence 

to disclose their respective cases prior to trial. A system of 

mutual disclosure would enable both parties to prepare their 

cases for 

Efficiency 

trial in a more efficient and informed manner. 

would be further enhanced if, during pre-trial 

areas of dispute between the parties were defined hearings, the 

and limi ted. On its face, a system of thi s kind has 

considerable appeal. 

4.69 However, proposals for mutual disclosure by the 

prosecution and the defence raise difficult problems. It is 

fundamental that the accused person has no obligation to assist 

the pr~secution to prove his or her guilt. Procedural rules 

requiring disclosure by the defence may undermine the 

presumption of innocence and the rights which flow from it. 

Compulsory disclosure contravenes the accused person's 

traditional right to silence and the right not to answer 

is difficult to define a process incriminating questions. 

requiring disclosure by 

It 

the 

the accused person's rights. 

defence which does not compromise 

Nevertheless, the Commission is 
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addressing this problem and in Chapter 5 at paras 5.42-5.57 we 

discuss procedures which will encourage pre-trial disclosure 

but at the same time respect the tradi tional safeguards 

afforded to the accused person. 

3. Facilitating Interference with the Administration of 
Justice 

4.70 The major argument against a system of mandatory 

pre-trial disclosure by the prosecution is that there may be 

unwarranted interference in the administration of justice. It 

has been asserted that disclosure of the prosecution's case 

will make it easier for the accused person to fabricate 

defences, procure perjured testimony and intimidate witnesses. 

In addi tion, it has been argued that people may be reluctant to 

assist the police where they know that their identities will be 

revealed to the accused person. The latter argument is unsound 

in the case of witnesses since the very nature of the criminal 

process requires that the witnesses for the prosecution give 

their evidence in the presence of the accused person. However, 

the argument may have some strength in the case of people 

giving information to the police. Al though the anonymi ty of 

informants is more likely to be protected under the current 

rules governing disclosure by the prosecution, we consider that 

there should be some flexibility in the rules providing for 

disclosure of this kind of information. lOO 

4.71 The risk of interference in the administration of 

justice can be minimised by providing for adequate control of 

the process. It should be noted that it is an of fence in New 

South Wales to procure a person to give perjured evidence or to 
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interfere with witnesses. lOl A common feature of the 

disclosure procedures operating in the jurisdictions examined 

in Part III is that certain categories of information are 

f d ' 1 102 exempt rom ISC osure. In most of these jurisdictions the 

court has the power to restrict or deny disclosure which could 

lead to the intimidation, harassment or abuse of wi tnesses or 

others involved in the prosecution. A judicial di scretion to 

deny disclosure usually exists where disclosure could lead to 

physical harm, threats, bribes, economic reprisals or other 

forms of intimidation of prosecution witnesses or their 

families. Provisions of this kind are designed to 

substantially eliminate any danger to the proper administration 

of justice. 

VI. THE SCOPE FOR REFORM 

4.72 There are fi ve models for pre-trial disclosure by the 

prosecution: 

* informal negotiations (found in all 
jurisdictions); 

* rules of professional ethics for prosecutors 
(found in many common law jurisdictions); 

* prosecutorial guidelines (found in England); 

* rules of court (found in the New South 
Supreme Court (Summary Jurisdiction) Act 
and 

Wales 
1967) ; 

* legal requirements (found in the United States 
and in Canadian proposals). 

Many jurisdictions have systems based on more than one of these 

models. In some, the procedures for pre-trial disclosure are 

combined with procedures for pre-trial conferences, a 

combination which the Commission favours. 
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1. Informal Negotiations 

4.73 We have already noted that information may be 

communicated by the prosecution to the defence in the course of 

informal discussions. Informal negotiations are entirely 

unregulated (apart from rules of professional ethics) and their 

effec ti veness depends largely on idiosyncratic factors such as 

the relationship between the particular prosecutor and the 

lawyer for the accused person. They do not by themselves 

provide a sufficient safeguard against the injustice which can 

be caused by failure to disclose the prosecution case, nor do 

they promote the desirable feature of uniformity in the 

criminal justice system. 

2. Rules of Professional Ethics 

4.74 In some jurisdictions, professional associations which 

regulate the conduct of lawyers have included rules on criminal 

prosecutions in their codes of conduct. These rules may 

stipulate duties to be followed by the prosecution in the 

conduct of criminal cases. However, a breach of the rules does 

not normally have a legal consequence but may result in a 

prosecutor being required to justify his or her conduct to the 

professional association. The association will usually have a 

limited range of penalties that can be imposed OIl a lawyer who 

breaches the code of ethics. Courts in some jurisdictions have 

expressed views as to the procedure that ought to be followed 

by prosecutors conducting 

earlier, such decisions 

requi rements, but merely 

criminal proceedings. As 

do not often establish 

indicate desirable practices 

stated 

legal 

which 
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ought to follow to 

may supplement the 

ensure 

codes of 

a 

----~------

fair trial. 

conduct enforced by 

professional associations. 

option standing alone is 

In the Commission's opinion, this 

the least effective and hence the 

least desirable option for ensuring adequate pre-trial 

disclosure. 

3. Prosecutorial Guidelines 

4.75 One initiative which has been taken in some 

jurisdictions is to develop guidelines to govern the exercise 

of the prosecution's discretion in relation to disclosure. 

These guidelines may be developed and authorised by the 

re levant authori ty responsible for criminal prosecutions. In 

Australia, it has been noted that the prosecution policy of the 

Commonweal th makes no reference to disclosure procedures. In 

England, the Attorney-General has issued guidelines for 

disclosure by the prosecution. They are a comprehensive 

statement of the relevant principles which must be applied by 

prosecutors. Whilst the guidelines approach has the attraction 

of flexibility, guidelines lack the force of law. They are 

purely permissive and administrative and do not establish 

rights enforceable by the accused person in order to enable 

discovery of the proSeCJl;On'S case. We also consider that 

this approach is inadequate. 

4. Rules of Court 

4.76 The courts could be given the power to make rules of 

court governing pre-trial disclosure. One available model is 

the power given to the civil courts to make rules to regulate 

procedure in matters before the court, including rules about 
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discovery and interrogatories. A party to a civil action who 

is dissatisfied with another party's disclosure is at liberty 

to apply to the court for an appropriate order. The respective 

rules commi ttees of the New South \Vales Supreme and District 

Courts already have a wide range of rule-making powers which 

may be used to provide criminal courts wi th a di scret ion to 

make orders relating to disclosure. 

4.77 A system of this kind has been established for summary 

criminal trials conducted by the Supreme Court of New South 

Wales. A similar system is under consideration by the District 

Court of New South Wales. The rules established under the 

Supreme Court (Summary Jurisdiction) Act 1967 permit a judge to 

make directions on his or her O\VU motion, or on the application 

of a party, for the efficient and just disposal of the case. 

The judge may direct the prosecution: 

4.78 

* to give better particulars; 

* to furnish a list of prosecution witnesses to the 
defence; 

* to provide the statements of prosecution 
wi tnesses or, if a witness has not made a 
sta tement, a summary of the evidence the wi tness 
might give; 

1< to produce a list of witnesses whom the 
prosecution does not intend to call in its case; 

* to produce a list of, and copies of, documents to 
be submitted at the hearing; and 

* to permi t 
property. 

the inspection of documents and 

There is one problem with relying on rules of court. An 

applica tion could not be made to the court of trial prior to 

that court gaining jurisdiction over the case. At present a 
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court does not have jurisdiction until the indictment is 

presented by the prosecution which, according to current 

procedure, would normally occur on the day of trial. In 

Chapter 3 we tentatively proposed that the higher court should 

obtain jurisdiction as soon as the accused person is commi tted 

for trial or sentence. Even if this proposal were adopted, the 

court would only be able to make orders about disclosure after 

committal. We have already stated that, in our view, 

disclosure should occur as early as possible. An approach 

based upon rules of court is therefore not entirely 

satisfactory. Nevertheless, the Commission believes that the 

powers discussed in this section should be given to all courts 

which hear criminal cases. They would provide a useful adjunct 

to other methods of disclosure by the prosecution. 

S. Legal Requirements 

4.79 The final model mentioned, and the one most favoured by 

the Commission at this stage, is to regulate prosecutorial 

disclosure by legislation. Such legislation would give accused 

people enforceable rights to disclosure by the prosecution 

subject to certain exceptions. The exceptions would specify 

certain classes of material which would be, at the discretion 

of the prosecution, exempt from disclosure. This discretion 

could be subject to review by the courts. If necessary, 

rna terial which is absolutely exempt from disclosure could be 

specified, in which case the courts would have no power to 

order disclosure. One function of legislation of this kind 

\iould be to specify how the courts are to exercise thei r power 

to control pre-trial disclosure. 
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6. The Watson Draft Commonwealth Criminal Code 

4.80 Mr Justice Watson, a senior judge of the Family Court of 

Australia, has 

Commonwealth. 103 

prepared a 

The notable 

draft Criminal 

features of 

Code for the 

the proposed 

provisions for pre-trial examination and discovery in the 

Code l04 are that: 

* the accused person must apply to the court for 
disclosure by the prosecution; 

* the scheme is limited to offences triable on 
indictment and indictable offences triable 
summarily with the consent of the accused person; 

* the scheme is primaril~ intended 
Magistrates' Courts In either 

for use in 
committal 

proceedings or summary trials; 

* there is provls1on allowing for 
disclosure by the defence of "special 
arid 

reciprocal 
defences"; 

* the procedure proposed gives wide discretionary 
powers to the magistrate to make consequential· 
orders which might limit the expense and simplify 
the conduct of the trial proceedings. 

VII. TENTATIVE PROPOSALS FOR REFORM 

4.81 The Commission believes that the prosecution should be 

obliged to disclose its case and all relevant material to the 

defence before trial. At this stage, we prefer a combination 

of the models based upon "legal requirements" and "rules of 

court". In our view, a system of pre-trial disclosure by· the 

prosecution should be established by appropriate legislation 

which would govern the general nature of the rules of court 

while leaving the specific details for tile courts to determine. 
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4.82 We have framed our tentative recommendations 

responses to the following questions: 

* If legislation is to regulate 
disclosure by the prosecution, what 
legislation specify? 

* What material should be disclosed? 

pre-trial 
should that 

* What material should be exempt from disclosure? 

* When should disclosure be made? 

* How should pre-trial disciosUl0 requirements be 
enforced? 

* What may be some of the problems encountered in 
implementing such legislation? 

1. Scope of the Legislation 

as 

4.83 The Commission considers that the legislation should 

specify the following: 

* the .categories of evidence that ml',st be disclosed; 

* the categories of evidence that can be exempt 
from disclosure; 

* when disclosure should take place; and 

* the court's powers to control the disclosure 
process through "protective" and "compliance" 
orders. 

2. Material to be Disclosed 

4.84 Subject to the exemptions listed in para 4.85, the 

Commission considers that the prosecution ought to be required 

to disclose the following information ~O the accused person: 

* a list of names and addresses of all wi tnesses 
who can give relevant evidence including those 
witnesses whom the prosecution does not intend to 
call at trial; 
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* copies of statements of all witnesses who can 
gl ve relevant evidence including those witnesses 
the prosecution does not intend to cal1 at trial, 
or, where a witness has not made prior 
statements, a summary of the evidence the witness 
is expected to give at the trial; 

* copies of any statements made by the accused 
person or his or her co-accused to the police; 

* copies of the criminal records of the accused 
person, any co-accused and all witnesses; 

* copies of all relevant documents or, where thi s 
permi tting is not practical, information 

inspection of such documents; 

* sufficient information to 
of potential exhibi ts and 
personal property relevant 
accused person; 

* copies of reports of 
examinations, scientific 
tests; 

enable the inspection 
any items of real or 
to the trial of the 

any relevant medical 
experiments or other 

* details of any electronic surveillance and copies 
of transcripts of any intercepted conversations, 
or, where this is not practicable, sufficient 
information to enable the defence to hear or view 
such recordings; and 

* details of any indemnity given to a witness 
intended to be called by the prosecution. 

This is a guide to the proposed extent of disclosure. It is 

not intended to be exhaustive and should be supplemented by a 

provision which would provide for disclosure of any other 

relevant information or thing. 

3. Material Exempt From Disclosure 

4.85 The ~lasses of evidence which may be exempt from 

disclosure are not closed. Whether or not an order for 

disclosure should be made may depend more on the circumstances 

of the particular case than on the inherent nature of the 

material in question. In overseas jurisdictions, the following 

material has been declared to be exempt: 
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* internal working records 
agency; 

of the prosecuting 

* information revealing the identity of a police 
informant; 

* material which is a potential risk to national 
security; 

* material which may lead to the intimidation of 
witnesses; 

* information protected by a legally recognised 
confidential relationship; 

* information about a secret or unusual form of 
investigation or crime detection; and 

* statements of private delicacy to the maker. 

However, the fact of the existence of such material and the 

basis of the exemption claimed should be disclosed. 

4.86 The Commission's tentative view is that the courts 

should be given a general discretion to order that any 

information should not be disclosed to the accused person where 

disclosure is not in the public interest. lOS The range of 

this discretion should cover those si tuations where disclosure 

could lead to intimidation of a witness, a breach of 

confidence, the revelation of sensi ti ve information, or where 

the disclosure may amount to an abuse of the administration of 

justice. Since the relevant categories are not capable of 

precise or exhaustive definition, it is, in our view, necessary 

to provide a general discretion to enable the courts to do 

justice in a particular case. The question that must be 

determined is whether a general discretion alone is sufficient, 

or whether there should be specific categories of exemption 

together with a general discretion. Whatever app~oach is 

taken, the legislation may need to specify the criteria tc be 

referred to when this discretion is exercised. 
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4. Time of Disclosure 

4.87 Ideally, disclosure should occur before the accused 

person is called upon to make any decisive step toward the 

disposi tion of the case. We propose that disclosure should be 

made by the prosecution ei ther before the accused person is 

called upon to elect the mode of the trial or to plead to the 

charge, whichever first occurs. Whatever time is ultimately 

chosen for dist: .',Jsure, it is important to all 0\" for a 

continuing right to di sclosure. Where a request or order for 

disclosure has been made, the obligation to disclose should 

attach to any addi tional evidence discovered after the request 

or order has been made. The prosecution's obligation should be 

to give prompt notification of the additional material to the 

defence and to the court. This will entitle the defence to 

discover evidence which comes to light after the initial 

requirement for disclosure is complied with. 

5. Enforcement of Disclosure Requirements 

4.88 The Commission's tentative view is that the disclosure 

process should be monitored by the courts. The courts should 

be given various powers to enforce compl iance with the 

disclosure provisions. In some jurisdictions the courts are 

given the power to make "protective" orders denying, 

restricting or delaying the disclosure of certain evidence. 

This power will enable the court to order the disclosure of the 

evidence with the exception of any sensitive material, where it 

is considered that part of certain evidence should be 

withheld. In those j urisdic tions the court is also given the 
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power to make "compliance" orders, that is to say, the court 

can order a party who has not complied with the disclosure 

requirements to do so. The court may also have the power to 

prohibit the prosecution from introducing at trial the evidence 

which has not been disclosed. Finally, the court may have the 

power to order that the charge against the accused person be 

dismissed. The Commission's tentative view is that similar 

powers should be given to courts in New South Wales. 

VIII. SUMMARY OF TENTATIVE PROPOSALS 

1. Complete Disclosure by the Prosecution 

4.89 If there is a decision to prosecute, the prosecuting 

authority should immediately file in court a copy of the 

statements of all persons who may be able to give relevant 

testimony, together with a copy of relevant documentary 

exhibits and information regarding access to material exhibits, 

indicating those intended to be called in the prosecution case 

at the trial. Unless the court orders that the statements or 

the names of witnesses be withheld or that access to exhibits 

be restricted on the ground that it is in the public interest 

to do so, or unless the accused person makes an informed and 

deliberate waiver of the right to disclosure, the prospect i ve 

court of trial should ensure that the accused person is 

provided with a copy of all the statements which have been 

fi led, together with a copy of intended documentary exhi bi ts 

and information regarding access to material exhibits. 
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2. Disclosure by the Prosecution in Summary Proceedings 

4.90 Where the prosecuting authority or its delegate has 

nomina ted the Local Court as the prospective court of trial, 

the prosecuting authori ty should be required, as it is under 

the current law, to provide the accused person with a wri tten 

statement of the charge. It should, in addition, be required 

to give the accused person a brief outline of the facts alleged 

in the form which is currently given to the police prosecutor 

by the investigating police for the purpose of a plea of 

guil ty. Where the accused person makes a request to the court 

for complete disclosure of the prosecution case, the statements 

of all witnesses whom the prosecution proposes to call should 

be filed in court, together with any other relevant information 

or materials necessary to make full disclosure. These 

statements, materials, and information should then be provided 

to the accused person unless the prosecution can satisfy the 

court that they should be withheld, in whole or in part, in the 

public interest. 

3. Continuing Disclosure by the Prosecution 

4.91 In addi tion to the obligation established by the 

procedures described above, there should be a continuing 

obligation upon the prosecuting authority to disclose to the 

accused person all relevant information known to it or material 

in its possession, irrespective of its admissibility at trial 

and whether it is intended to be called at the trial or not. 

This will include statements of wi tnesses obtained after the 

court is first notified of the decision to prosecute. The 
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court should have the power to ensure that this obligation has 

been fulfi lled by making appropriate inqui ries of the 

prosecuting authority. 

4. Verification of Disclosure by the Prosecution 

4.92 The prosecuting authority should be required to declare 

in writing at the commencement of the trial proceedings, or 

before this time if the court so orders, that all relevant 

materials in the possession of the prosecution have been 

disclosed to the defence. The ability of the prosecuting 

authority to determine whether material is relevant will be 

affected by the extent to which the defence has made disclosure 

of its own case. 

5. Sanctions for Failure to Disclose 

4.93 If the prosecuting authority does not make the 

disclosure required, the court may of its own ini tiative or on 

the application of the accused person make one or more of the 

following types of order: 

(i) an order requiring the 
to comply with its 
disclosure; 

prosecuting 
obligations 

authority 
regarding 

(ii) an order granting the accused person an 
adjournment; 

(iii) an order prohibiting the prosecuting authority 
from calling specific evidence at the trial; 

(i v) an order staying or dismissing the proceedings 
against the accused person. 
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6. Exemptions From Disclosure 

4.94 The court should have the power to order that any 

evidence or other material may be exempted from provisions 

relating to disclosure by the prosecution. The legislation 

which establishes the power to make such an order should 

include the specific grounds on which it might be made but the 

court should also have a general di scret ion to make such an 

order on any other ground which appears to be appropri ate in 

the circumstances. An order of this kind may be made by the 

court of its own motion, on the application of the prosecuting 

authori ty or on the application of any person who can satisfy 

the court that there is a legitimate ground for ordering that 

the evidence should not be disclosed to the accused person. 

7. Desirability of Reciprocal Disclosure 

4.95 In order for the prosecuting authority and the courts to 

determine whethel evidence is relevant so that it should be 

disclosed under the proposed rules, it may be necessary for the 

prosecuting authority to be provided with additional 

information about the case to be presented by the defence. A 

system of pre-trial disclosure is much more likely to be 

effective where there is reciprocal disclosure between the 

prosecuting authority and the accused person. 

8. Statements of the Accused Person to be in Writing 

4.96 Where the prosecution proposes to call evidence of any 

statement alleged to have been made by the accused person, the 

terms of that statement should be reduced to writing or some 
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other reliable record made of the statement and gi ven to the 

accused person. Such a rule would avoid the accused person 

being met. with evidence of an alleged confession or 

incriminating statement at a late stage of the proceedings. 

Where the existence of all such evidence is disclosed in 

advance of the trial, it is less likely that the trial will be 

disrupted or prolonged by unexpected disputes over the 

admissibility or reliability of evidence of this kind. 

9. Witness Indemnities to be Disclosed 

4.97 The prosecuting authority should be required to disclose 

to the def ence and to the judge at trial, prior to 

cross-examination by the defence, and in detail, any 

favouri tism given or promises of favourable treatment made to 

prosecution witnesses. This disclosure may be made in writing 

or by the prosecution eliciting the relevant evidence from the 

witness in examination in chief. l06 

10. Investigating Police to Make Disclosure to the Prosecuting 
Authority 

4.98 Imposing obligations of disclosure upon the prosecuting 

authority and requiring verification that disclosure has been 

complete will be of minimal value in ensuring fairness in the 

prosecution process if there is no corresponding obligation 

upon the investigating pollce to disclose relevant information 

to the prosecuting authority. Accordingly, the investigating 

police should be obliged by rules of law or practice to make 

full disclosure to the prosecuting authority of the relevant 

information in their possession. 
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11. Criminal Records of Prosecution Witnesses 

4.99 The rules relating to pre-trial disclosure in criminal 

prosecutions should include an obligation on the prosecuting 

authority to disclose to the accused person the record of 

criminal convictions of wi tnesses whom the prosecution intends 

to call. Bearing in mind that this gives rise to a serious 

issue regarding protection of individual privacy, we suggest 

tha t the criminal records of prosecution witnesses should only 

be supplied by the prosecuting authority where the defence 

makes a request for them. 

12. Disclosure to an Unrepresented Accused Person 

4.100 The rules relating to disclosure should 

according to whether the accused person is 

represented. The entitlement of an unrepresented 

person to disclosure should be given some practical 

not vary 

legally 

accused 

force by 

requiring that the court before whom the accused person appears 

at a hearing before the commencement of the trial inform the 

accused person of his or her rights regarding disclosure by the 

prosecution. The fact that an accused person is unrepresented 

is a relevant matter which should be capable of being taken 

into account by a court in determining whether disclosure of 

particulR.T information should be withheld in the public 

interest. 
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Chapter 5 

Disclosure by the Defence 

I. THE CURRENT LAW AND PRACTICE 

A. The General Position 

5.1 The present law regarding pre-trial disclosure by the 

defence in criminal cases can be very simply stated. Apart 

from one specific obligation imposed by statute, there is no 

requirement for an accused person to give advance notice of his 

or her defence. The absence of a general requirement for 

disclosure by the defence stems from the adversarial nature of 

the proceedings and three well established and closely related 

principles of criminal law. Fi rstly, the accused person is 

presumed to be innocent. Secondly, the prosecution at all 

times bears the onus of proving the guilt of the accused 

person. Thirdly, the accused person has a right to remain 

silent and has no obligation to provide the prosecution with 

any materi al which might assi st it. In general, proof of all 

the elements of the offence should rebut all defences other 

than those where the accused person bears· the onus of proof as, 

for example, the defence of diminished responsibility. 

B. Disclosure of Alibi 

5.2 Legislation requiring disclosure of a~Libi defences is 

the only exception to the general rule that the accused person 

. I' is not obliged to gi ve information to the the prosecutIon, 

The relevant statutory provision in New South Wales is s405A of 

the Crimes Act 1900 which was enacted in 1974. T}li s sect ion, 
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which only applies to cases dealt with on indictment, imposes a 

duty on the accused person to give notice (to the Solicitor for 

Public Prosecutions within 10 days of the date of committal) of 

the names and addresses of witnesses who are to give evidence 

of an alibi, together ,.,i th certain particulars of the evidence 

proposed to be called. If this notice is not given, the court 

may refuse to admit alibi evidence which is sought to be 

introduced at the trial by the defence. 2 This power is rarely 

used. We return to the subject of the alibi rule at paras 

5.38- 5. 41. 

C. Currently Available Means of Disclosure by the Defence 

5.3 Notwi thstanding the legal posi tion outl ined above, 

disclosure by the defence can and does occur on a voluntary and 

informal basis at the following stages of the criminal process: 

* The participation of the accused person in the 
police investigation and interrogation may result 
in information about an intended defence being 
given to the prosecution. 

* Informal pre-trial negotiations 
prosecution and the lawyer for the 
may involve a degree of disclosure 
person's case. 

between the 
accused person 
of the accused 

* The manner of the conduct of 
proceedings and, in particular, the 
which questions are directed by the 
cross-examination, may clearly reveal 
the defence will take. 

committal 
matters to 
defence in 
the "line" 

* The defence may disclose statements by experts 
whom the defence proposes to call as wi tnesses 
during the course of an exchange of such 
statements wi th the prosecution. In particular, 
the reports of psychiatrists where mental illness 
is an issue are frequently exchanged. 
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* Undertakings may be given by the lawyer for the 
accused person regarding the nature of the 
defence, factual matters which are not in issue 
or the making of formal admissions. Each of 
these involves di sclosure of part of the defence 
case. 

The last three categories are only relevant to cases dealt with 

in the higher courts. 

5.4- At present, in New South Wales, it is almost uni versal 

practice for the lawyer for the accused person to reveal to the 

prosecution the nature of any proposed defence based on 

psychiatric evidence, such as insanity or diminished 

responsi bi li ty. Similarly, reports from scientific or medical 

experts are usually exchanged. If this is not done, and the 

prosecution is surprised by the defence calling a doctor or 

other expert, the court will invariably grant the prosecution's 

application for an adjournment to call evidence in reply. 

5.5 The significance of these informal practices is 

frequently misunderstood or overlooked. The extent of the 

issues between the parties may be substantially diminished. 

The charge against the accused person may be reduced and 

prosecutions may even be abandoned as a result of informal 

disclosure by the defence. Conversely, in many cases, the 

exchange of information between the prosecution and the defence 

may result in the most absolute form of disclosure by the 

defence, a plea of guilty. However, there are no written rules 

which govern these practices. Controls over their operation 

cannot be found anywhere except in oblique references to 

ethical standards which ought to be observed by the legal 
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profession. These informal practices are not open, precise, 

reliable or consistent, characteristics we have identified 

earlier as being fundamental to the criminal justice process. 

II. ISSUES FOR CONSIDERATION 

A. Five Main Questions 

5.6 In considering whether or not formal rules prescribing a 

system of mandatory disclosure by the defence should be 

introduced, we address five important questions. Firstly, 

should the interests of the prosecution which are served by 

mandatory disclosure by the defence prevail over the right of 

an accused person to reserve his or her defence? 

5.7 Secondly, are there circumstances in which the 

achievement of certain objectives of the criminal justice 

system may justify mandatory disclosure by the defence? In 

particular, does the objective of reducing the duration and 

complexity of criminal proceedings justify the introduction of 

rules which require the defence to disclose its case or any 

specific part of it? 

5.8 Thirdly, if some form of defence disclosure is to be 

prescribed, should there be any material exempt from 

disclosure? If so, should this exemption be expressed in 

absolute terms or qualified terms, or should it be made subject 

to the genera 1 discretion of a court, to be exercised so as to 

do justice in the particular case? Fourthly, if disclosure by 

the defence is made mandatory, what sanctions should be 
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available to enforce compliance? Fifthly. is there a procedure 

other than compulsory disclosure by the defence which would. 

while respecting the traditional rights of the accused person 

referred to in para 5.1, expedite proceedings and enable the 

prosecution to deal effectively with surprise evidence? 

5.9 In the remainder of this part \ve set out the arguments 

for and against mandatory disclosure. In Part III we describe 

the position in the United States, Canada and England. In Part 

IV we outline some tentative proposals on mandatory disclosure 

and describe several possible measures which would create 

incentives for voluntary defence disclosure. 

B. Arguments For Mandatory Disclosure by the Defence 

1. Efficiency 

5.lD Disclosure by the defence should increase the efficiency 

of the criminal justice system. The necessity for the 

prosecution to present lengthy evidence of matters which are 

not at issue between the parties would be avoided. This should 

reduce the duration and complexity of the trial proceedings and 

eliminate unnecessary inconveniencd to witnesses whose evidence 

is not disputed. In addition, the risk of proceedings being 

terminated or interrupted because of unexpected developments 

would be reduced. 
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2. Advantages to the Prosecution 

5.11 The investigating and prosecuting agencies would be able 

to allocate their resources to the real issues in the case. 

The prosecution would also be protected from being taken 

unfairly by surprise by a defence raised at a late stage of the 

proceedings. This is not to suggest that every course taken by 

the defence which may surprise and even disadvantage the 

prosecution is necessarily unfair. However, the criminal 

process should not be structured so as to facilitate the 

presentation of fabricated defences. The likelihood of such a 

defence succeeding is much less if the prosecution has had an 

opportunity to test it effectively. 

3. Advantages to the Defence 

5.12 Early disclosure of defence evidence can be a posi ti ve 

advantage to the defence. Where that evidence is compelling, 

the prosecution may abandon the proceedings at an early stage 

or offer no evidence when the matter comes before a Local Court 

ei ther to be heard or for the purpose of committal 

proceedings. Even where there has been a committal for trial 

on an indictable charge, defence disclosure may ultimately lead 

to the matter being "no billed" or the charge being reduced. 

5.13 If the matter does proceed to trial, the accused person 

may derive an advantage from making early disclosure of a 

relevant defence. This would ensure that evidence in the 

defence case is not left open to the criticism that it has been 

recently invented or fabricated in response to the prosecution 
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case. Where evidence is disclosed late in the criminal 

process, in circumstances where it would have been reasonable 

to disclose it earl ier, it may be diminished in value. 

Al though the court or jury cannot draw an inference of gui I t 

solely from the failure of the accused person to reveal 

exculpatory facts where a reasonable opportunity has been given 

to do so, such a failure will clearly be taken into account 

\vhen deciding what weight to give to evidence introduced at a 

late stage. It is well established, for example, that a trial 

judge is entitled to make adverse comment upon the failure of 

an accused person to raise an alibi where that failure deprives 

the prosecution of an opportunity to test the truth of the 

defence. Whilst the application of this principle in New South 

Wales has been affected by s40SA of the Crimes Act, which 

prescribes the time at which formal notice of an alibi must be 

given, it is still open to a jury to reject evidence of an 

alibi because the evidence was not raised at a time when it 

might have been expected to be raised. 3 

4. Practical Examples 

S .14 . The desi rabili ty of disclosure by an accused person can 

best be demonstrated by the following practical examples. 

* Where an accused person is charged with the 

offence of culpable driving occasioning death, 

one of the elements which the prosecution must 

prove is the death of the victim of the alleged 

offence. In most cases this would require the 

prosecution to call as a witness the r.elative of 

the deceased who identified the body. This is 
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naturally a traumatic experience for the 

witness. The Commission has been unable to 

discover any case where the fact of death, as 

distinct from the cause of death, \.,as an issue in 

such a trial. An accused person can, and usually 

does if he or she is invited to do so, inform the 

prosecution before trial that the fact of death 

is not in issue. The relati ve of the deceased is 

then spared the ordeal of giving evidence. It 

would seem to be nei ther unreasonable nor unjust 

to require that the relevant admission be given 

in advance of the trial. 

* A particular case against an accused person 

charged with trafficking in prohibited drugs 

involved evidence from many witnesses called to 

establish a pattern of international travelling 

on the part of the accused person. The 

prosecution had to call these witnesses to prove 

tha t the accused person \.,as present in a number 

of overseas destinations and that he was seen to 

be engaged in certain activities there. In 

particular, evidence was given that in each place 

the accused person had in his possession various 

parcels which were ultimately found to contain 

heroin. When the accused person gave evidence he 

acknowledged that he had been in each place and 

had been in possession of the various parcels. 

The bUlk of the prosecution evidence was 
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therefore undisputed. However, the accused 

person claimed that he was at all times unaware 

of the contents of the packages. The duration 

and cost of the trial would have been 

substantially reduced had the accused person 

indicated the essence of the defence case before 

the trial. 

* Wher~ an accused person is charged with a complex 

fraud of the type commonly referred to as "white 

collar crime", there may be a number of strictly 

formal matters which must be proved by the 

prosecution in order to establish its case. It 

may be necessary for the prosecution to prove 

that the accused person is a director of a 

registered company, a matter which may involve 

lengthy formal evidence. It may be necessary to 

prove that various documents are authorised 

publications of the company, which may also 

involve complicated and lengthy evidence. Where, 

as is usual, these matters are not in dispute, 

the position of the accused person would be 

unaffected by admitting that he or she is a 

director of the registered company and that the 

relevant papers were documents of that company. 

The defence will normally be based on some 

completely unrelated ground. A requirement to 

disclose such formal and uncontested matters 
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would not appear to cause any damage to the 

accused person's right to a fair trial nor to his 

or her prospects of acquittal. 

C. Arguments Against Mandatory Disclosure by the Defence 

1. Breach of Fundamental Principles 

5.15 It has been noted that requiring an accused person to 

disclose any part of his or her defence may breach some 

fundamental principles of our criminal justice system. 

Mandatory disclosure by the defence may in some cases relieve 

the prosecution of its burden of proving all the elements of 

the offence wi th which the accused person is charged. It would 

place an obligation upon an accused person inconsistent with 

the right to remain silent. A legal obligation to make 

admissions regarding aspects of the prosecution case may breach 

the traditional pri vi lege against self -incrimina tion. Further, 

a sanction for failure to disclose prescribed material in the 

form of a discretion in the court to rule such material 

inadmissible if tendered by the defence, would appear to 

contravene the right of an accused person' to make full answer 

and defence to the charge. 

2. Intimidation of Prospective Witnesses 

5.16 There are significant practical disadvantages which may 

be suffered by an accused person who discloses the nature of 

his or her defence at an early stage. If the accused person 

were required to provide the names and addresses of prospective 

\l1i tnesses, the investigating agency would then be in a posi tion 
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to harass or intimidate these witnesses. For some people, the 

mere fact of being contacted by the police and questioned in 

relation to a criminal case might amount to an intimidating 

experience. As one commentator dealing with the general issue 

of fabricated prosecutions has warned: 

an official system that can produce this 
tissue of false accusations against you is 
capable (you may genuinely believe) of getting at 
your witnesses if it knows who they are; and some 
of them are perhaps criminals enjoying a 
precarious liberty that the police are in a 
position to terminate at any moment. 4 

It should be noted that what amounts to the same argument is 

also raised in opposi tion to the suggestion that the 

prosecution 

person. S 

should make full disclosure to 

3. Tactical Disadvantages to the Accused Person 

the accused 

5.17 Another practical disadvantage to the accused person is 

tha t he or she may be deprived of the tactic of being able to 

demolish or weaken the evidence of a prosecution witness. This 

point, which is essentially the converse of that made in para 

5.11, is best illustrated by an example. 6 A man was charged 

wi th murdering a woman by hi tt ing her with a hammer. At the 

trial the prosecution called as only a part of its case a 

medical expert who gave evidence that certain clothes of the 

accused person were stained with human blood. The expert said 

that the blood appeared to have been spurted on to the clothes 

from a distance, as though from a severed artery. The lawyer 

for the accused person brought the doctor's theory out in full 

detail in cross-examination, committing him to the opinion that 
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the accused person was wearing these clothes at the time of the 

killing. The defence later established irrefutably that the 

clothes in question had been bought by the accused person some 

time after the woman's death. 

5.18 The impact of this cross-examination was infinitely more 

effecti ve than if the testimony of the expert wi tness had been 

dispensed with before trial by early disclosure of the 

defence's rebutting evidence. The demolition of the evidence 

of an important witness for the prosecution may taint the 

prosecution case as a whole, leaving the jury wi th a strong 

impression of uncertainty and unreliabili ty. It can be argued 

that there would be no injustice to the accused person if he or 

she were required to disclose the rebutting evidence 

beforehand, thus giving the prosecution an opportunity to omit 

from its case evidence which is clearly mistaken. On the other 

hand, there may be an injustice in compelling the accused 

person to take some posi tive steps which have the effect' of 

enabling the prosecution to present its case to the jury in a 

more favourable atmosphere. From a completely different point 

of view, it may be argued that strictly tactical advantages 

which do not bear upon the real issues at the trial should not 

be able to be enjoyed by either of the parties. 
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III. DISCLOSURE BY THE DEFENCE IN OTHER JURISDICTIONS 

A. The United States Position 

1. Federal Rules of Criminal Procedure 

5.19 The revised Federal Rules of Criminal Procedure contain 

a section on disclosure in criminal cases. The rules designed 

to regulate disclosure by the defence are as follows: 

Disclosure of Evidence by the Defendant 

(1) Information subject to disclosure 

(a) Documents and tangible objects. Upon request 
of the government, the defendant shall permi t the 
government to inspect and copy or photograph 
books, papers, documents, photographs, tangible 
objects, or copies of portions thereof, which are 
wi thin the possession, custody or control of the 
defendant and which the defendant intends to 
introduce as evidence in chief at the trial. 

(b) Reports of examinations and tests. Upon 
request of the government, the defendant shall 
permit the government to inspect and copy or 
photograph any results or reports of physical or 
mental examinations and of scientific tests or 
experiments made in connection with the 
particular case, or copies thereof, within the 
possession or control of the defendant, which the 
defendant intends to introduce as evidence in 
chief at the trial or which were prepared by a 
witness whom the defendant intends to call at the 
trial when the results or reports relate to his 
testimony. 

(c) Defence witnesses. Upon request of the 
government, the defendant shall furnish the 
government a list of the names and addresses of 
the witnesses he intends to call in the 
presentation of the case in chief. When a 
request for discovery of the names and addresses 
of witnesses has been made by the government, the 
defendant shall be allowed to perpetuate the 
testimony of such witnesses in accordance with 
the provisions of Rule IS. 
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(2) Information not subject to disclosure 

Except as to scientific or medical reports, this 
subdivision does not authorize the discovery or 
inspection of reports, memoranda, or other 
internal defence documents made by the defendant, 
or his attorneys or agents in connection with the 
investigation or defence of the case, or by 
statements made by the defendant, or by 
government or defence wi tnesses, or by 
prospective government or defence witnesses, to 
the defendant, his agents or attorneys. 

(3) Failure to call witness 

The fact that a witness' name is on a list 
furnished under this rule shall not be grounds 
for comment upon a failure to call a witness. 7 

The Rules also provide for the regulation of these 

procedures. The powers vested in the courts include a general 

power to order that disclosure be denied, restricted or 

deferred to ensure that witnesses and exhibits are protected. 

Such powers may be exercised upon application to the court by 

any party to the litigation. In addi t ion, the court has the 

pO\oJer to make various orders where there has been a failure to 

comply with the disclosure rules. The court may order 

discovery, grant an adj ournment, prohibit the party from 

introducing evidence not disclosed or make such other orders as 

it deems just under the circumstances. There is also an 

express provision which enables the prosecution to obtain an 

order from the court that the defence produce for examination 

any written statement made by a person (other than the accused 

person) who has been called as a witness in the defence case. S 
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5.21 If the accused person intends to rely on an alibi 

defence, the Federal Rules of Criminal Procedure provide that 

notice of such defence must be given to the . 9 prosecutIon. 

After receipt of such notice, the accused person must be 

informed of the specific date, time and place of the offence 

charged. The accused person must then inform the prosecution 

of the place where he or she claims to have been at the time of 

the crime, together with the names and addresses of alibi 

witnesses. The prosecution must inform the accused person of 

the names and addresses of witnesses who will place the 

defendant at the scene of the crime. Some states have rules 

simi lar to the federal rule. The Supreme Court has rejected 

the proposition that rules requiring disclosure of alibi are a 

breach of that part of the Fifth Amendment which establ ishes 

the privilege against self -incrimina tion. The Court held that 

that privilege does not give the accused person the right to 

surprise the prosecution wi th an alibi defence and that, given 

the ease with which an alibi can be fabricated, the prosecution 

has a legitimate interest in protecting itself by such a 

rule. IO By requiring notice, the accused person was not 

forced to give evidence, but only to advance the timing of a 

disclosure that was going to be made. 

2. The American Bar Association Standards 

5.22 The standards proposed by the American Bar Association 

governing disclosure by the accused person are subject to 

constitutional protections and limitations relating to 

self-incriminating statements and the right to counsel. The 

c;tandards are formula ted to deal wi th three separate areas of 
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disclosure by the defence: the criminal investigation process, 

the nature of the defence and evidence at trial. Whilst they 

do not have the force of law, the standards represent a 

posi tion arri ved at after extensive research and consul tati.on 

among eminently qualified academic and practising lawyers. 

5.23 It has been proposed that a judicial officer should have 

the power to make orders to assist in the criminal 

investigation process by requiring an accused person to: 

* appear in an identification parade; 

* speak for the purpose of iderltification by 
witnesses; 

* be fingerprinted; 

* pose for photographs not involving re-enactment 
of a scene; 

* tryon articles of clothing; 

* permit the taking of specimens of material under 
his or her fingernails; 

* permit the taking of samples of his or her blood, 
hair and other materials of the body which 
involve no unreasonable intrusion thereof; 

* provide specimens of his or her handwriting; and 

* submi t to a reasonable ph{sical' 
inspection of his or her body. 1 

or medical 

These proposals essentially require the accused person to make 

non-testimonial disclosures of his or her case. This form of 

disclosure has been held to be outside the scope of the 

consti tutional pri vilege against self-incrimination. l2 The 

other features of the American Bar Association standards 

establishing a model of compulsory disclosure include: 
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* An order requiring the accused person to appear 
for the purpose of making such non-testimonial 
disclosures may be made a condition of bail. 

* The trial court may order the accused person to 
produce the reports of examinations or tests 
conducted on behalf of the accused person. 

* The court may also direct the accused person to 
disclose the nature of the defence and the names 
and addresses of intended witnesses. 13 

S.24 Police investigation techniques and the response made to 

them by accused people are significant in consider'ing 

disclosure by the 'defence. They are probably the most 

important source of disclosure by the defence. More generally, 

investigating techniques have a crucial impact on the conduct 

of criminal proceedings at every level. In the Commission's 

view there must be a consistent and comprehensive set of rules 

prescribing the powers of the police and the duties of the 

suspected or accused person respectively. The Commi~sion 

intends to address this and other related issues in greater 

depth when it comes to deal with the subject of police 

investigation in the course of its reference on criminal 

procedure. This will involve an examination of the "right of 

silence ll , and the general law regarding the que ioning of 

d d I b l ' 14 suspects an accuse peop e y po Ice. 

B. The Canadian Position 

S.2S In 1974, the Law Reform Commission of Canada published a 

comprehensive, working paper on criminal discovery.IS It 

considered the question of prosecutorial discovery of the 

accused person's case in some detail. The Commission' expressed 

its preferred view in these terms: 
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The defence should not be obliged in law to 
disclose or supply to the prosecution any 
material or information relating to the defences 
it intends to raise or witnesses it intends to 
ca 11 at tri al. If the prosecution should in fact 
be taken by surprise at trial by the introduction 
of evidence or the raising of a defence for which 
it is not prepared, it should be entitled as of 
right to obtain an adjournment of the trial in 
order to conduct all necessary investigation and 
preparation occasioned by the surprise. 16 

5.26 Whilst firmly rejecting any system Ivhich involved 

compulsory disclosure by the defence, the Commission noted 

that, if the prosecution were entitled to an adjournment 

Ivhenever it was taken by surpri se, there would be a number of 

incentives for the defence to make pre-trial disclosures to the 

prosecution: 

In a number of cases an adj ournment Ivould allow 
the prosecution to investigate and rebut surprise 
evidence. But even more important, a pol icy of 
granting adjournments to allow the prosecution to 
counter surprise evidence would encourage defence 
discovery to the prosecution. As well, the very 
fact that evidence is disclosed later in the 
process will, in many instances, operate to 
diminish the weight to be attached to it and 
thereby encourage defence discovery. In addi tion 
to these existing incentives, the establishment 
of a formal system providing discovery to the 
accused would create new incentives for the 
defence to make discovery to the prosecution. 
The pre-trial hearing suggested in this proposal 
to review the completion of discovery from the 
prosecution to the defence, would serve as an 
opportunity for the defence to make disclosures 
and admissions. The judge could inquire of 
defence counsel if there were any disclosures to 
be made or issues which could be resolved by 
admissions of fact to avoid unnecessary wi tness 
attendances at trial. While there would be no 
compulsion in this inquiry and while in the 
existing law the prosecution is free to ignore 
defence admissions of fact and to tender proof at 
trial anyway, fact-admissions and disclosures as 
to defences would be made. 17 
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Canadian Law Reform Commission's rejection of 

disclosure rules was based on the clear conflict 

exist between such rules and the traditional 

principles of criminal justice such as the presumption of the 

innocence of the accused person, the burden of proof on the 

prosecution, the accused person's right against 

self-incrimination, and his or her right to make full answer 

and defence at any time. 

5.28 In reaching its conclusion, the Commission expressly 

rejected the proposition that the requirement of compulsory 

disclosure by the accused might be limi ted to the defence of 

alibi, to expert evidence and to evidence that was not 

incriminatory. The only effective sanction to enforce the 

disclosure required in such cases is to declare inadmissible at 

trial any information which has not been disclosed but which 

should have been disclosed. This sanction would conflict wi th 

the present right of the accused to make full answer and 

defence to the charge against him or her. 

C. The English Position 

1. The Royal Commission on Criminal Procedure 

5.29 The Royal Commission on Criminal Procedure (the Phillips 

Commission) published its findings in 1981. It was primarily 

concerned wi th questions of efficiency in the prosecution of 

criminal cases and examined the subject of disclosure by the 

defence from that perspective. The Commission's report 

outlined the familiar background against which the subject must 

be considered: 
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The objection of principle that the burden of 
proof is upon the prosecution applies to any 
formal requirement of general disclosure by the 
defence, and there is the problem that it is 
impossible to devise effective sanctions against 
a defendant who fails to comply with the 
requirement. He could not subsequently be 
prevented from adducing evidence which 
demonstrated his innocence. The failure might 
not even be a matter under his control, arising 
for example from inadvertence or from an omission 
on the part of his solicitor. 18 

The Royal Commission's Report questioned two of the 

tradi tional arguments put forward in support of di sclosure by 

the defence, firstly, that time and expense during the trial 

would be saved and secondly, that dubious acquittals would be 

fewer. With the benefit of empirical research, the Report 

concluded: 

There is no firm information, for example, on how 
much time is wasted because the defence produces 
surpri se evidence. Baldwin and McConvi lle found 
that major new facts were adduced at trial by 
about 10 per cent of the defendants in their 
sample (370 contested cases in one Crown Court). 
Police officers interviewed by the researchers 
considered that in only about 1 per cent of cases 
did new facts of themselves lead to an acquittal 
which was thought unjustified. 19 

5.31 After noting the requirement in England for advance 

notice of alibi in cases heard in the Crown Court, the 

Commission's report explained the justification for the rule 

and recommended its extension to other defences: 

This seems to us to be based upon the principle 
that the introduction of a defence of this kind can 
take the prosecution by surprise at trial, in that 
they could not reasonably have anticipated it and 
would have had no opportunity to carry out the 
investigation required to confirm or rebut it. It 
would be reasonable for the judge in such 
circumstances to grant an adjournment for that 
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purpose. The requirement for advance notification 
is designed to avoid the inconvenience and expense 
of such adjournments. We consider that this 
principle could be extended to other defences which 
by taking the prosecution by surprise can cause the 
trial to be adjourned while investigation is 
carried out to confirm or disprove them. The 
obvious examples are defences depending on medical 
evidence or expert forensic scientific evidence 
which the prosecution needs an opportunity to 
evaluate or on which it may wish to call its own 
expert witnesses. Consideration will need to be 
given to the specific defences to which advance 
notification apply if the principle is to be 
extended as we propose. 20 

The Royal Commission rejected any general requirement of 

disclosure by the defence on the grounds of both principle and 

practicability. In doing so, it confirmed the view of the 

James Committee which observed that there were obj ections in 

principle to the notion of defence disclosure and did not 

recommend its introduction. 21 However, the Royal Commission 

did suggest the extension of the provisions relating to the 

notification of alibi to certain other defences which will 

normally require evaluation by the prosecution and time for the 

preparation of a case in rebuttal. This recommendation was 

implemented in part by legislation which authorises the Crown 

Court to prescribe rules requiring both the defence and the 

prosecution to give advance notice of expert evidence and in 

the absence of this notice, to prohibit its use without the 

leave of the court. 22 

2. The Criminal Bar Association 

5.32 Like its counterpart in the Uni ted States of America, 

the Criminal Bar Association of England and Wales has also 

proposed that there should be extended obligations of 

disclosure on the defence. It took the existing alibi 

provisions as a starting point and argued: 
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If it is proper (that is, consistent with basic 
principles) to require the defendant to disclose 
an alibi answer with part iculars as the 
[Association] believes it is proper - then it is 
proper to impose the same obligation in respect 
to duress, mental illness or incapacity and claim 
of right. The information to be disclosed should 
be the particulars to be relied upon and the 
witnesses to be called. 23 

The Association went on to suggest that: 

the defence ought to be required to disclose 
to the prosecution what the real issue( s) in the 
case will be about, and this requires that they 
should disclose the title of their answer. Armed 
with this information, the prosecution will be 
able to identify the witnesses whose evidence is 
not disputed or not necessary and it will be 
possible for them to direct the jury's attention 
at the outset of the case to the evidence and 
issues that really matter. 24 

We will make further use of the notion of the "title" of a 

defence as it is used in this passage to describe the very 

broad indication of the answer which may be given by the 

defence. 

IV. OPTIONS FOR REFORM 

5.33 There are two different approaches which may be taken to 

the question of disclosure by the defence. The first is to 

make disclosure by the defence compulsory. The second is to 

adopt measures which would encourage rather than compel the 

accused person to make disclosure. 

A. Compulsory Disclosure 

5.34 A system of compulsory disclosure might require that the 

accused person do one or more of the following: 

* give notice of the title of any "special 
defences" sl..,:h as alibi, insanity, diminished 
responsibili ty} 3.utomatism, intoxication, duress, 
mistake, self-defence, provocation, lawful 
excuse, claim of right and accident; 
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* give not ice of the titles of those defences which 
impose ei ther an evidentiary or probative burden 
upon the accused person which would include those 
defences listed above as well as, for example, 
the defence in a drug case that possession was 
not for the purpose of sale and supply; 

* give advance notice of any statutory provision, 
judicial decision or legal writing which is to be 
relied upon in submissions to the court of trial; 

* provide a list of the names and addresses of 
those people whom the accused person intends to 
call as witnesses; 

* provide the prosecution with copies 
statements of those people whom the 
person proposes to call as witnesses; 

of the 
accused 

* nominate and permit the prosecution access to the 
exhibi ts, whether documentary or material, which 
the accused person proposes to tender at trial; 

* provide the prosecution with copies of reports of 
a scientific or technical nature or any other 
expert evidence \vhich the accused person intends 
to use at trial; or 

* submit to physical or medical examinations 
specified by statute or ordered by the court. 

Titles of Defences 

5.35 A requirement to nominate in advance the title of any 

defence upon which an accused person intends to rely at trial 

may be characterised by some as an interference with the 

tradi tional rule that the accused person may not be compelled 

to assist the prosecution to prove its case. However, the 

interests of ensuring efficiency without unfairness in the 

administration of justice may demand that the accused person be 

encouraged to make some contribution towards confining the 

trial proceedings to the issues in contention between the 

parties. We consider the prosecution should be entitled to 

know at least the general nature of the Jefcucf~ \vhich will t)e 
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put forward. Such a requirement does not create any obvious 

risk of prejudice to the accused person nor give any 

unconscionable advantage to the prosecution. However, because 

a requirement for more detailed disclosure may create a 

substantial risk of both these consequences occurring, the 

prosecution should not, in our view, be enti tIed to know the 

details of that defence nor should it be entitled to know the 

identity of the witnesses who will be called. 

Expert and Technical Evidence 

5.36 The potential use or misuse of expert and technical 

evidence has been the subject of considerable concern. The 

issues have been highlighted, indeed sensationalised, by 

notorious cases where the use of expert evidence has reSUlted 

in verdicts, whether acquittals or convictions, which are 

perceived by many to be unjust. We support the view that 

special rules are required in respect of expert and technical 

evidence. However, we do not think that there should be 

mandatory disclosure by the defence of all such information. 

If there is to be a disclosure requirement, it should be 

limi ted to that evidence which the defence proposes to call at 

trial, that is reports of technically qualified people whom the 

defence proposes to call as witnesses and any exhibits relevant 

to their evidence. We think that to requi re di sclosure of all 

informa tion, whether it is intended for use at trial or not, 

would impose an unconscionable burden on the accused person and 

would be an unjustifiable invasion of individual privacy. 
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5.37 If the disclosure of technical or expert evidence is to 

be made mandatory, the rules which govern its operation should 

be the subject of legislation. On one view, the prosecution 

should be entitled to an adjournment of the proceedings or 

perhaps a discharge of the jury where the introduction of 

evidence of a technical or scientific nature takes it 

unreasonably by surprise. According to this point of view, 

evidence which tends to exculpate an accused person should 

never be excluded from the evidence in the trial. The· other 

view is that the trial judge should have a \vide discretion to 

deal with each case on its merits and to make such orders as 

appear to do justice in the particular case including the power 

not to admit the evidence where disclosure has not been made 

as required. We are conscious that a rule of this kind would 

breach one of the fundamental principles referred to in the 

first paragraph of this chapter, but that this may be justified 

in the case of technical and scientific evidence. The 

Commission is presently divided on this issue and our tentative 

proposal at para 5.66 is accordingly expressed in the 

alternative. 

Notice of Alibi 

5.38 As noted in Part I of this chapter, the accused person 

is obliged to give advance notice of any defence of alibi 

proposed to be put forward at trial by providing the. 

prosecution with brief details of the nature of the alibi and 

the names and addresses of the witnesses to be called. There 

was very strong opposi tion to the relevant legislation at the 

time of its introduction. 

terms: 

It was criticised in the follo\ving 
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The simple fact is that although we may indulge 
in all the forensic semantics we like about the 
difficulties of the Crown, surprise and all of 
those other things, this is another inroad into 
the basic right of the accused to remain silent -
an age-old right that has been an absolute pillar 
of Bri tish justice for centuries. The bill 
compels the accused to disclose part of his case 

if we are to make this inroad into this 
ancient right and provide that an accused gi ve 
notice that an alibi will be presented and gl ve 
the names and the addresses of the witnesses to 
be called to substantiate that alibi, there 
should be an absolute prohibition on the police 
interviewing those witnesses. In considering 
this legislation we are talking about adopting a 
dangerous course. If we saw this sort of system 
operating in another society we would deplore it 
and say it ,.,as an unnecessary intrusion into the 
rights of people. 25 

In its Working Paper Discovery in Criminal Cases, the 

Law Reform Commission of Canada also rejected proposals to make 

the defence of alibi an exception to the general rule that the 

defence should not be compelled to disclose anything to the 

prosecution. 26 
It adopted the words of an Israeli commentator 

responding to similar proposals in his own country: 

What distinguishes the alibi defence from all 
other defences, so as to call for an exceptiona 1 
ru Ie? The accused will be free, in the future as 
today, to reserve till the end of the case for 
the prosecution, defences such as necessi ty, 
drunkenness, consent of the victim, a legal right 
to perform the act. But if he intends to say "I 
stood behind a fence", or "I was 10 metres away -
too far to participate", then he must announce it 
before the opening of the case for the 
prosecution. What is the logic of this 
arrangement? the effect of the pragmatic 
approach to the isolated question of alibi is to 
threaten one of the basic rules of criminal 
procedure - i.e., that the case for the defence 
should be opened only after the completion of the 
case for the prosecution, not for the purpose of 
secrecy or surprise, but because the accused must 
see the case against himself, before he is in a 
posi tion to answer it - and what is the defence 
of alibi if not part, or even the essence, of the 
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answer to the charge? ... Nor is this mere theory 
of legislation ... the accused has to answer ... 
the case as presented after hearing the 
prosecution evidence and not before it. For in 
court a witness may give a description of time 
and place which is more accurate, more vague, or 
altogether different from that noted by the 
police. The charge itself may be changed from 
theft to receiving, so that the alibi for the 
place of theft becomes useless. As long as such 
alterations are possible is it just, is it 
logical to elicit from the accused an allegation 
of alibi which may hamper him in his defence 
against amended allegation of the prosecution? 
Here the practical importance of the 
aforementioned principle becomes apparent: as 
long as the factual allegations against the 
accused have not become unalterable by the 
closure of the case for the prosecution, the 
defence is still in a stage of internal 
preparation and must be fluid, to meet changes in 
the evidence brought against the accused; there 
can be no "alibi" before the "ibi" is definitely 
fixed. 27 

In practice, evidence of alibi is rarely ruled 

inadmissible for want of compliance with the obligations on the 

defence to give notice. 28 Trial judges often admit the 

evidence while allowing the prosecution to have the benefit of 

an adjournment so that it can call a case in reply. This 

practice is preferable as it does not infringe the accused 

person's right to defend the charge. Nevertheless, since the 

provision came into force in New South Wales in 1974, there 

have been many serious complaints about the fairness of its 

operation. 

5.41 The Commission is presently divided on its views on the 

requirement to disclose an alibi defence. One view is that the 

requirement to reveal the names and addresses of defence 

wi tnesses to be called in support of an ali bi is unfair and 
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anomalous. The tentative proposal put forward from that point 

of view is that the accused person should be required to give 

notice of the fact that he or she intends to raise an alibi 

defence at trial, but should not be compelled to reveal the 

names and addresses of witnesses or the circumstances of the 

alibi. We are all agreed that if the law is to remain as it 

is, there should be, as in the United States, a reciprocal 

obligation for the prosecution to notify the accused person of 

the alibi witnesses to be called by the prosecution case. 

Consideration should also be given by the police to a procedure 

under which the investigation of an alibi disclosed pursuant to 

the statutory provisions should be conducted by police officers 

who are not involved in the investigation of the offence. 29 

The other view is that the law requiring the disclosure of an 

alibi defence should generally remain in its current state. 

According to this point of view, there are legitimate reasons 

for requiring disclosure of an alibi defence. The question 

then arises for consideration whethe·r the persuasive arguments 

in favour of requiring disclosure of an alibi defence would 

also support extending the requirements of defence disclosure 

so that similar rules apply to other "special defences" raised 

by the accused person. The Commission is unanimously of the 

view that where the defence has been presented unfairly or 

unreasonably, the trial judge should have a wide discretion to 

grant an adjournment to the prosecution or to make an 

appropriate comment to the jury. As we have obse rved, in an 

extreme case, the judge has an inherent power to call witnesses 

d f " . 30 to reme y an apparent cause 0 lnJustlce. 
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B. Incentives to Encourage Disclosure 

5.42 The real danger in making disclosure mandatory is the 

creation of a clear exception to the general principle that an 

accused person should not be required to assist the prosecution 

in the presentation of its case. The Commission acknowledges 

that any requirement for the defence to disclose its evidence 

will breach this fundamental principle. We are unanimous in 

our view that the titles of special defences and reports of 

scientific, technical and medical experts should be disclosed, 

but the Commission is currently divided in its views as to the 

extent to which compulsory disclosure can be required of the 

defence. We are agreed that a climate which encourages 

disclosure can and should be created with a view to limiting 

the dispute at the trial to the real issues. 

1. Existing Incentives to Disclosure 

5.43 A number of incentives to disclosure by the defence 

already exist. We have referred to some of these in paras 

5.12-5.13. The accused person may be attracted by the prospect 

that disclosure by the defence might reduce the charge or the 

length of the proceedings and thereby both the ordeal of the 

trial and its cost. 

5.44 Disclosure of matters which are not in dispute 

contributes to maintaining the defence 1 s credibility. The fact 

that a particular line of defence has been revealed at a stage 

which gives the prosecution little opportunity to test it 

properly, may influence the weight which the jury attaches to 
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that evidence. At present, it is open to the judge in 

directing the jury to make some comment, if he or she considers 

it appropriate, on the fact that a defence was not disclosed 

until a late stage. The judge may inform the jury of the 

opportuni ties available to the accused person to make relevant 

disclosure before the trial. 

5.45 The fine line between what may and may not be said is 

illustrated by comparing the direction given in R v Hoare 31 

with that given in R v Li ttleb,2l.' 32 In the first case, a 

direction which suggested to the jury that they might consider 

the defence explanation false because an innocent man would 

have raised it earlier was held to be improper and the accused 

person's appeal was allowed. In the second case, a direction 

which invited the jury to take the fact of late disclosure into 

account when considering the weight to be attached to the 

evidence, was approved by the Court of Appeal in England. Put 

simply, an accused person's failure "to mention an important 

fact excusing criminal liabili ty until the last minute may be 

taken into account to decrease the weight of the evidence, but 

not to draw an inference of gui1t. 33 In some circumstances, 

the response made by an accused person to an allegation may be 

evidence of the facts stated in the allegation, if the accused 

person 

"t 34 1 • 

can be said by his or 

It should also be noted 

her conduct to have accepted 

that the Crown Prosecutor is 

entitled to remark upon the late disclosure of a defence and is 

not generally restricted in the same way as the trial judge. 
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2. Incentives Which Will Exist if Full Disclosure by the 
Prosecution Becomes Mandatory 

5.46 In Chapter 4 we proposed that the prosecution be 

required to make full disclosure as early as possible in the 

course of criminal proceedings. The atmosphere which this 

creates may encourage the accused person to disclose 

voluntarily relevant information about the defence case. This 

phenomenon is already encountered in practice. In those cases 

where the prosecutor takes a restricted approach to disclosure, 

the defence will usually respond in kind. Where there is a 

more open approach by the prosecutor, the defence will usually 

be more prepared to make disclosures and admit facts which are 

not in issue, nominate prosecution witnesses who are not 

required and make concessions as to the evidence which may be 

admitted without objection. Moreover, the prosecuting agency 

can better assess the relevance of evidence which it has in its 

possession where it has some knowledge of the nature of the 

case for the defence. Where the defence discloses relevant 

parts of its case, it may therefore obtain more relevant 

information from the prosecution. Where defence disclosure 

does take place, both the prosecution and the defence save time 

and money and call direct their resources towards resolving the 

real issues in the case. 

3. Other Possible Incentives to Disclosure 

5.47 There are several other ways of encouraging the defence 

to disclose its case without infringing the principle that it 

should not be forced to do so. Any sclll'/ile enabling or 

requiring disclosure by the defence ShOUlfl tHo :~"'S(lsscJ in Ule 
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light of the approach taken by many defence lawyers in 

practice. Where the defence case is based on a challenge to a 

single aspect of the case for the prosecution or on evidence to 

be adduced by the defence which is in a relatively small ambit, 

counsel for the defence will be anxious to impress the 

important point upon the jury at every available opportuni ty 

and for that reason may be prepared to concede that much of the 

prosecution case is not in dispute. 

advocacy and will depend on various 

This is purely a matter of 

c i rcums tance s '. A strict 

scheme of rules for disclosure by the defence should not change 

the current practice of many lawyers to make the defence case 

known as early and as frequently as possible. The real effect 

of disclosure rules must be assessed in the light of their 

practical impact in a trial. 

5.48 It should not be overlooked that juries would probably 

be aware of the existence of disclosure procedures. There 

would often be an adverse impact upon a jury where the defence 

has forced the prosecution to spend considerable time proving a 

matter which is not in issue. Such a pra~tice, even though 

permitted by strict application of the law, would reflect 

poorly on the defence. The success of the defence case is 

often dependent upon persuading the jury or the judge to accept 

the proposi tions put forward. Tactics which serve only to put 

the jury offside are not of much value to the defence. The 

defence is more likely to maintain its credibility and maintain 

the jury's respect if it adopts a more open and realistic 

approach. 
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Right of the ProsecuAu r to Call a Case in Reply 

5.49 At present the prosecution may, in certain 

circumstances, re-open its case or call evidence in reply at 

the 

not 

High 

rule 

conclusion of the defence case. The law on this topic 

altogether clear. It was most recently considered by 

Court in Chin's case. :>5 Two of the judges stated 

as follows: 

The general principle is that the prosecution 
must present its case completely before the 
accused is called upon for his defence. Although 
the trial judge has a discretion to allow the 
prosecution to call further evidence after 
evidence has been given for the defence, he 
should permi t the prosecution to call evidence at 
that stage only if the circumstances are very 
special or exceptional and, generally speaking, 
not if the occasion for calling the further 
evidence ought reasonably to have been foreseen. 
The principle applies where the prosecution seeks 
to call evidence to rebut matters raised for the 
first time by the defence; if the rebutting 
evidence was itself relevant to prove the 
prosecution case and the need to give it 
could have been foreseen it will, generally 
speaking, be rejected. The principle would not 
prevent the prosecution from giving in reply 
evidence directed to an issue the proof of which 
did not lie on the prosecution, such as insanity, 
or from rebutting evidence of the accused's good 
character, provided that the prosecution had not 
anticipated the raising of an issue of this kind 
and led evidence with regard to it, for the 
prosecution must not split its case on any 
issue. Also, it has been held that evidence may 
be given in reply to prove some purely formal 
matter the proof of which was overlooked in 
chieE.:>6 

is 

the 

the 

The trial judge has a wide range of discretion as is shown by 

the apparent contrast between the opening and closing 

sentences. The exercise of that discretion is not made easier 

by the division of opinion on the High Court which is 

exemplified by the earlier but recent decision in Killick.:>7 

The judgments in that case reveal a wide divergence of opinion 
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regarding the circumstances in which it is legitimate to allow 

the prosecution to call a case in reply. Whilst the law itself 

may be agreed upon, the manner in which it should be applied is 

not. This is illustrated by the judgments in cases such as 

Lawrence,38 Killick, Chin and in the recent application for 

special leave to appeal in l~asow.39 

5.50 In our view, the case in reply could play a significant 

role in the operation of rules regarding pre-trial disclosure 

by the def ence . The right to call a case in reply could be 

extended beyond the narrowly confined circumstances in which it 

is presently allowed. In part icular, where the accused person 

does not disclose before trial material which could have been 

revealed without prejudice or disadvantage, the prosecution 

could be given the right to call evidence in reply. 

Al ternati vely, a prosecution application for an adj ournment to 

consider its position and make further investigation could be 

granted more readily. Where disclosure is made, the 

prosecution can call evidence in rebuttal as part of its case, 

as is the current practice. 

Admissions and Concessions by the Accused Person 

5.51 The introduction of a procedure at trial whereby, prior 

to the opening address by the prosecut ion the accused person 

gives notice of admissions or concessions to the prosecutor and 

after the prosecution has completed its opening address, the 

accused person or defence counsel is invited to say whether any 

01 the elements of the charge are admitted or are not in issue, 
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might encourage disclosure before trial. We recognise that 

thi s is strictly a matter of courtroom procedure, but it has 

clear potential for encouraging disclosure before the trial 

itself. Facts which are required to be proved by the 

prosecution to establish its case must be formally admitted by 

the accused person. According to the terms of the legislation, 

this procedure is not available to unrepresented people nor, 

apparently, in cases heard in the Local Court. 40 Where there 

is a matter which the prosecution intends to prove but which is 

neither an essential element nor in issue between the parties, 

it is only necessary for a concession to this effect to be made 

by counselor the accused person. 

Allowing the Defence to Open Its Case 

5.52 Alternatively, the defence could be given the right to 

address the jury briefly at the conclusion of the opening 

address for the prosecution. 41 This address could be 

restricted to outlining the defence case for the parties and 

identifying the issues which the jury will be called upon to 

decide and those which they can regard as being unimportant in 

the context of the case. We emphasise that the procedures 

described in this and the previous paragraph are alternative 

approaches to enable early disclosure at the trial itself. 

Each of these procedures should be an option open to the 

defence rather than a practice in which they are obliged to 

engage. To provide otherwise would run counter to well 

established rules based on preserving the presumption of 

innocence of the accused person unless and until a conviction 

is obtained. 
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Credit Towards Sentence 

5.53 As disclosure before trial will reduce the duration and 

cost of criminal proceedings, the accused person should be 

entitled to rely on this as a factor in mitigation of 

sentence. This is analogous to the principle which has been 

recognised by the practice of the criminal courts in the 

context of guilty pleas. 

5.54 It is a well established principle of sentencing that a 

person should be given "credit" for a plea of guilty for 

various reasons. This credit is tradi tionally reflected in a 

reduction in penalty from that which would otherwise be 

appropriate for the offence in question. At the same time, it 

is a fundamental principle of sentencing that a person is never 

to receive a more severe penalty because he or she has 

exercised his or her right to put the prosecution to proof of 

. 42 Its case. 

5.55 One reason why a discount in penalty is given to those 

who plead gui lty is that the State is saved the considerable 

effort and expense involved i.n conducting a contested criminal 

case. 43 As the costs of criminal cases have escalated so 

rapidly, this has become a much more important factor. Such 

economic considerations are the basis of the prevalent use of 

"plea bargaining" in the United States. These matters are more 

fully canvassed in Chapter 11. 
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5.56 Similarly, one of the important objectives of pre-trial 

disclosure by the defence is to save time and public money. 

Where the defence has co-operated by limiting the issues at 

trial, it has contributed towards reducing the cost and 

complexi ty of the trial. The convicted person should therefore 

be given credit by way of an appropriate reduction in the 

penalty that would otherwi5e be imposed. 

5.57 It has been proposed by some that statutory recognition 

be given to the notion that the penalty be reduced where there 

is a plea of guilty. If it is decided that this is desirable, 

it would be logical to recommend the same where the accused 

person has actively contributed to shortening or simplifying 

the disposi tion of the case by making relevant admissions and 

disclosures about the defence case. 

C. Sanctions 

5.58 As a means of encouraging disclosure, sanctions could be 

directed against the legal representatives of the accused 

person where the court considers that the failure to disclose 

relevant material before the trial amounts to an abuse of the 

court's process. In some parts of the Uni ted States the court 

may order the lawyer to pay the costs incurred as a result of 

unjustified failure to disclose relevant information. In 

Canada the lawyer for the accused person is invited, at a 

pre-trial hearing, to nominate those prosecution witnesses 

whose evidence is not disputed and who can for that reason be 

excused from attending in person at the trial. If, at the 
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trial, the lawyer does not cross-examine a prosecution witness, 

he or she may, in the absence of a satisfactory explanation, be 

called to account before his or her professional 

association. 44 This may result in a monetary penalty. 

5.59 Under the legislation requiring the disclosure of a 

defence of alibi, the sanction established to enforce 

disclosure is the right of the trial judge to disallow, in the 

exercise of his or her discretion, the alibi evidence sought to 

be introduced by the accused person. In our view, and this 1s 

consistent with current practice, this is a sanction which 

should only be used rarely since it effect i vely prevents the 

accused person from presenting evidence in defence of the 

charge. We consider that the sanctions available to a court 

should remain a matter of discretion in order to meet the 

circumstances of the particular case. We also consider that 

the range of sanctions available to the trial judge, and 

specified in relevant legislation, should be extended to 

include greater use of the power to allow the prosecution to 

call a case in reply and the power to grant adjournments to the 

prosecution if it is unfairly disadvantaged. 

D. Exemptions from Disclosure Rules 

5.60 In our discussion of disclosure by the prosecution to 

the accused person, we dealt wi th the question of evidence and 

information which should be exempt from disclosure. 45 Whilst 

circumstances justifying exemption from disclosure are not 

likely to arise, certainly not wi th the same frequency, in the 
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area of defence disclosure to the prosecution, we think it 

necessary to establish a procedure whereby an accused person 

may make an application to a court to be exempted from any 

rules which may provide for disclosure by the defence. In 

order that the accused person may properly prepare the defence 

case for presentation at the trial, it is important that he or 

she knows in advance of the trial whether that evidence which 

is not disclosed in accordance with the rules will nevertheless 

be admitted at the trial. If this procedure were not 

available, an accused person who has failed to make the 

required disclosure would be limited to making an application 

to the judge at trial that the circumstances justified the 

exercise of his or her discretion in favour of admitting the 

evidence which should have been disclosed. 

E. The Timing of Disclosure 

5.61 Under the legislation requiring the disclosure of a 

defence of alibi, it is provided that the notice must be given 
• 

within 10 days of the date on which the accused person is 

committed for trial. 46 In our view, this is unrealistic. 

Accused people who are not represented at their committal 

proceedings may take some time to engage the services of a 

lawyer and some further time may elapse before the lawyer 

receives complete instructions. Although this would certainly 

be a factor taken into account by a court in deciding whether 

to admit evidence of an alibi where the required notice has nof 

been given within time, we consider it preferable that the time 

wi'thin which the not ice must be given should be a nominated 
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period prior to the date of the trial and that this date for 

giving notice should be specified by the prospective court of 

trial in each case, thus enabling the circumstances of the 

particular case to be taken into account and a more realistic 

time within which notice must be given to be fixed. 

F. Reciprocal Disclosure 

5.62 In the tentative proposals we made regarding disclosure 

by the prosecution, we suggested that a system of reciprocal 

disclosure, whereby both the accused person and the prosecution 

disclosed information for the purpose of reducing the length 

and complexity of the trial proceedings, was likely to be the 

most effective in achieving that goal. 47 It may be recalled 

tha t there is provision under the Federal law in the Uni ted 

States for a system of reciprocal disclosure. In addition, the 

practice of criminal lawyers in New South Wales and other 

jurisdictions 48 is to engage in informal negotiations at 

various stages of the criminal process. This frequently 

resul ts in various forms of disclosure being made by both the 

prosecution and the accused person. We emphasise, however, 

tha t this is a voluntary and informal practice. Whilst some 

defence lawyers may consider such a practice a breach of 

fundamental principle, others take the view that it is 

generally in the best interests of the accused person. In our 

view, there is no point in seeking to resolve this difference 

of opinion. The preferable approach will in any event depend 

upon the circumstances of the case. 
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5.63 Mr Justice Watson has included a scheme for pre-trial 

examination and discovery in his draft Commonwealth Criminal 

Code. 49 The main features of this system, so far as it 

relates to disclosure by the defence are: 

* if the accused person requests disclosure by the 
prosecution, the prosecutor may apply to a 
magistrate conducting committal proceedings for 
directions that the accused person make 
disclosurej 

* the specific range of matters which can be the 
subject of such a direction include affirmative 
or "special" defences to be raised by the accused 
person, any evidence to be called from expert 
wi tnesses and the results of any scientific tests 
or experiments conducted; 

* there is, in addi tion, a general discretion to 
direct the accused person to disclose any matter 
the court considers necessary "to ensure that the 
prosecutor has full knowledge of any matter 
relied on by the person charged". 

Whilst we have reservations about the very wide general 

discretion established, the Commission is inclined to believe 

that there is some merit in the proposal to implement a system 

under which the accused person is obliged to make some form of 

disclosure. We consider, however, that this should be 1 imi ted 

to the matters we have canvassed elsewhere in this chapter. 

There is no doubt that a system under which both the 

prosecution and the defence make relevant disclosures with a 

view to reducing the time taken by the court of trial is 

preferable. 50 We consider, however, that it is important to 

consider whether such a procedure is likely to contribute 

towards a better standard of justice being achieved. We are' 

not at this stage of the view that compulsory disclosure by the 

defence beyond that envisaged by our tentative proposals is 

desirable. 
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G. Conclusion 

5.64 In the previous chapter we suggested that the 

prosecution should, subject to limited exceptions, be required 

to make complete disclosure of its case. In this chapter we 

have canvassed a number of measures which could be implemented 

to compel or encourage disclosure by the defence. The 

Commi ssion f s view is that a system where the prosecution and 

the defence both make relevant disclosure is undoubtedly more 

reasonable, effective and professional than one where there is 

ei ther no disclosure or disclosure by the prosecution alone. 

We believe that there are many circumstances in which 

disclosure by the defence before trial is in the best interests 

of the accused person. However, we recognise that disclosure 

by the defence is an area in which it is difficult to advocate 

proposals for reform without the benefit of public consultation 

and consideration of the competing principles. In the 

following part, we summarise our tentative proposals on this 

issue. 

V. SUMMARY OF PROPOSALS AND ISSUES RAISED 

1. Defence Disclosure Generally 

5.65 In order to clarify the issues at the trial, the accused 

person should be invited to nominate before the trial the 

"titles" and the general nature of any defence upon which he or 

she intends to rely and to give notice of any matters sought to 

be proved by the prosecution which are not in dispute. Subject 

to the next paragraph, the accused person should not be 

compelled to disclose the names and addresses of the witnesses 

intended to be called. The practical effect of this proposal 
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would be to change the current law requiring an accused person 

to disclose particulars of a defence of alibi. This change is 

suggested on the basis that alibi evidence is not sufficiently 

different from other forms of defence to justify a special rule 

of disclosure. Alternatively, if disclosure is to be 

mandatory, it may be thought that there should be disclosure of 

defences other than alibi. The present views of the Commission 

are divided on this issue and submissions would be welcome. 

2. Defence Disclosure of Technical Evidence 

5.66 Any party proposing to call evidence of an expert, 

scientific or technical nature should disclose that intention 

to the court before trial and provide an outline of the 

evidence and the names of the wi tnesses who are to give it. 

The use which may be made of any material disclosed under such 

a rule and the sanction for failure to disclose shOUld be a 

matter for the determination of the court. The Commission is 

currently divided as to the powers that should be available to 

the trial judge. One vi ew is tha t he or she should have the 

discretion, where the requisite notice is not given, to refuse 

to admi t such evidence at the trial. The other view is that 

the powers of the trial judge should be limited to granting the 

prosecution an adjournment or a discharge of the jury. 51 

3. Obtaining Physical Evidence from the Accused Person 

5.67 We raise for consideration the question whether the 

current law permi tting the police to obtain physical evidence 

from the accused person (Crimes Act s353A) should be amended to 

provide that this may only be done with the approval of the 
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court. That is to say, where the court is satisfied that 

evidence capable of being obtained by physical means may be of 

relevance to a criminal case and cannot practicably be obtained 

from another source, the court may direct that any person, 

including the accused person, participate in one or more of the 

following procedures: 

(i) tryon clothing; 

(ii) provide handwriting samples; 

(iii) submit to the taking of photographs; 

Ci v) submit to the taking of fingerprints and other 
bodily impressions; 

(v) submit to the taking of specimens of saliva, 
breath, hair, nails; 

(vi) submit to bodily examinations which 
involve unreasonable affronts to the 
of the individual; and 

do not 
dignity 

(vii) submit to the taking of a blood or urine 
sample. 

4. Incentives to Defence Disclosure 

5.68 There should be a range of measures designed to 

encourage rather than compel disclosure by the accused person. 

Amongst those should be an extension of the, right of the 

prosecutor to call a case in reply to answer evidence which 

could have been disclosed before the trial by the defence 

wi thout prejudice to the accused person, and a procedure which 

gi ves the accused person the opportunity to address the jury 

immediately after the prosecutor's opening address for the 

purpose of identifying those issues which are in dispute in the 

case. This latter proposal is consistent with a recpmmendation 

made in our Report The Jury in a Criminal Trial. 52 
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5. Exemption from Disclosure 

5.69 The accused person should have the right to apply to the 

prospecti ve court of trial for an order that compl iance wi th 

the rules regarding disclosure by the accused person is not 

required. 

6. Timing of Disclosure 

5.70 The accused person should be informed by the prospective 

court of trial at a pre-trial hearing of any obligation to make 

disclosure of any part of the evidence to be called in the 

defence case at the trial. The court should specify, having 

regard to the date on which the case is listed for hearing and 

the relevant circumstances of the case, the time wi thin which 

the disclosure is to be made. 
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Chapter 6 

The Determination of the Mode of Trial 

I. INTRODUCTION 

6.1 In Chapter 2 we explained the distinction between 

summary offences and indictable offences. Almost all of the 

statutory summary offences are dealt with by a magistrate 

si tting alone in a Local Court, but a few exceptional offences 

are dealt with by a single judge of the Supreme Court· when 

exercising the summary jurisdiction of that 1 Court. Many 

indictable offences may be tried summarily before a magistrate 

and a limited class of indictable offences may be tried 

summarily before a single judge of the Supreme Court. 2 When 

indictable offences are tried on indictment, they are tried 

before a judge and jury of 12 people in either the District or 

Supreme Court. 

6.2 The distinction between indictable and summary offences, 

whi ch appears to be clear, has become blurred by a series of 

changes to the substantive and procedural la\<I. As a result, 

the conduct which exposes a person to a criminal charge will 

often constitute both an indictable offence and an equivalent 

or similar summary offence. 3 The general rule which p:coh:ibits 

a person from being prosecuted twice for the same offence means 

that the prosecution must elect whether to charge a summary 

offence or an indictable offence. In making this decision, the 

prosecution may effectively determine the form of procedure 

which will apply. For indictable offences triable summarily 

wi thout the consent of the accused person, the prosecution has 
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a similar role in determining the court in which the case will 

be heard. Furthermore, many indictable charges can be dealt 

with summarily in the Local Court with the consent of the 

accused person and the concurrence of the magi strate. 4 There 

is a further complication caused by the fact that certain 

conduct may involve the commission of a number of offences, 

some of which may be summary and others indictable. In those 

cases which involve a mixture of offences, there are procedural 

difficulties caused by the fact that the various matters must 

be heard in different courts. 

6.3 In this chapter we consider the problems associated with 

the procedure for determination of jurisdiction in cases 

"triable either wayll and the similar problems which arise when 

an indictable charge is IIbacked up" by a summary charge arising 

from the same incident. Cases IItriable either wayll represent 

an increasingly significant part of the criminal justice 

process since the jurisdiction of the Local Courts to hear 

indictable cases has been extended greatly by a series of 

amendments in relatively recent years. S 

6.4 Part II of this chapter discusses the advantages which 

accrue to the prosecution and the community, and also to the 

accused person, through the use of summary procedure. Part III 

describes the current provisions governing cases triable either 

way, noting some of the problems with these procedures. Part 

IV discusses the position where both indictable and summary 

charges arise from a single course of conduct. Part V analyses 
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recent English proposals for reform in this area. Finally, 

Part VI outlines some tentative proposals for reform in New 

South Wales. 

II. THE ADVANTAGES OF SUMMARY PROCEDURE 

A. Rapid Disposition 

6.5 The first advantage of summary procedure, which, in many 

cases, is of benefit to both the prosecution and the accused 

person, is that a case so dealt with will be disposed of much 

more quickly than one dealt with on indictment. Cases dealt 

with summarily take less time because there is no committal 

hearing to be conducted. It is also argued that proceedings 

before a judge or magistrate sitting alone will necessarily be 

faster than before a judge and jury. The fact that the hearing 

of cases in the higher courts is delayed because of the 

congested state of the lists in those courts must also be taken 

into account. 

6.6 It should be acknowledged that a speedy trial is not 

always beneficial to accused people. 6 It may sometimes be 

advantageous to an accused person who is on bail and at risk of 

being imprisoned if convicted, to delay the trial as long as 

possible. This may enable a more persuasive argument in favour 

of a less severe penalty if the accused person is convicted, 

7 based on both the staleness of the offence and the person's 

demonstrated potential for rehabilitation. Prolonged delays 

also increase the likelihood of the prosecution case 

diminishing in strength through the unavailabi Ii ty of crucial 
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witnesses. There may also be a need for considerable delay in 

order for the defence to investigate and prepare a difficult 

case. These factors should be borne in mind when considering 

the advantages of rapid disposition of crimin~l charges and may 

explain why some accused people appear not to mind that their 

cases appear to be unduly delayed. The fact that there is no 

complaint in these cases is, of course, no argument in favour 

of permitting delay. 

B. Lower Maximum Penalty 

6.7 Another important incentive, at least from the point of 

view of the accused person, for electing summary juri sdiction 

is that the maximum penalty which can be imposed upon 

conviction is normally much lower than that available to the 

higher courts. For example, breaking, entering and s1;eal ing is 

an offence which can be tried summarily or on indictment. A 

person convicted on indictment is liable to a maximum penalty 

of penal servitude for 14 years. 8 If convicted of the same 

offence in a court of summary jurisdiction, the maximum penalty 

is penal servitude for two years.9 

C. Lower Costs 

6.8 Cases dealt with summarily cost the communi ty much less 

than those dealt with on indictment. Since there is no 

commi tta1 hearing, and no jury to be empane11ed at the trial, 

costs are substantially reduced. If the accused person is held 

in custody, the cost of pre-trial detention is reduced because 

of the speedier disposition of the case. Wi tnesses' expenses 
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are reduced because the Local Courts are likely to be more 

conveniently located. An accused person who is privately 

represented also benefits as the professional costs charged for 

appearances in the Local Courts are lower than in the higher 

courts. There are also likely to be fewer appearances. Where 

the State funds legal representation to the accused person, the 

savings obtained from summary trial will benefit the State. 

D. Less Intimidating Atmosphere 

6.9 Criminal proceedings conducted 

considerably less formal than those 

in the Local 

conducted in 

Courts are 

the higher 

courts. Tri als conducted before a judge and jury in the higher 

courts are generally more stressful for an accused person who 

may prefer the less intimidating atmosphere of the Local 

Court. The fact that proceedings in the Local Court usually 

involve less publicity than those which are heard before one of 

the higher courts should also be considered. There is, in the 

first place, no jury in the Local Court. Secondly, proceedings 

there are less likely to attract widespread media publicity 

although they may be covered by local newspapers. On the other 

hand, it should be acknowledged that some accused people might 

prefer that their cases be dealt with in the greater solemnity 

of a higher court. 
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III. CURRENT PROCEDURES FOR DETERMINING MODE OF TRIAL 

A. Introduction 

6.10 Offences triable either way fall into two categories. 

The first category is created by s476 of the Crimes Act 1900. 

The procedures set out in that section for determining mode of 

trial effectively allow the accused person to elect to be tried 

by a judge and jury if he or she so desires. The second 

category includes those where the prosecution must choose 

10 whether to charge an indictable or summary offence. It also 

includes, for practical purposes, the offences listed in s493 

and s50l of the Crimes Act. ll In the second category of cases 

the accused person is not enti tled to trial by jury where the 

prosecution has elected summary disposi tion and the presiding 

magistrate decides to hear the case rather than commit it to a 

higher court. 12 

B. Summary Disposition With the Consent of the Accused Person 

6.11 Section 476 of the Crimes Act provides that a large 

range of indictable offences may be dealt with summarily if two 

condi tions art( met. Firstly, the magistrate must be of the 

view that the case is a sui table one for summary jurisdiction. 

This essentially means that the magistrate needs to be 

satisfied that the maximum penalty available in the event of a 

conviction would be sufficient to meet the circumstances of the 

offence, taking into account the character of the convicted 

person. Secondly, the accused person must consent to having 

the matter dealt with summarily.l3 
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6.12 The first legislative provisions which enabled certain 

indictable matters to be dealt with summarily appeared in New 

South Wales in 1883. 14 They were based on similar provisions 

which existed in the United Kingdom. The range of indictable 

offences capable of being deal t with summarily has gradually 

increased over the years and now includes: 

11 certain property offences including stealing, 
embezzlement, false pretences and malicious 
injury where the value of the property or the 
amount of the damage caused to it does not exceed 
$10,000; 

11 stealing a motor vehicle irrespective of its 
value; 

11 certain offences against the person including 
malicious wounding, assault, indecent assault and 
unlawful carnal knowledge; 

11 offences of culpable driving involving the 
infliction of serious injury; and 

11 attempts to commit any of the above. 

The penalty which may be imposed upon a person convicted of an 

offence which is dealt with summarily under s476 is limited to 

a maximum of two years imprisonment for anyone offence or the 

maximum sentence that could be imposed were the case to be 

dealt with on indictment, whichever is the lesser. The power 

to ~mpose cumulative sentences is limited so that the maximum 

aggregate term of imprisonment available is three years. 

The Problems Caused by Section 476 

6.13 The procedure to be followed when a s476 case is before 

the Local Court is not altogether clear. Since the terms 0'£ 

the section do not provide a clear and complete guide to 

procedure, the practice of magistrates varies considerably. 

The following are the three major issues: 



- 216 -

* At what stage of the proceedings should the 
decision as to the mode of trial be made? 

* What criteria should be used to determine the 
mode of trial? 

* What role should the prosecution play in deciding 
the mode of trial? 

When Mode of Trial is Determined 

6.14 The most serious problem with the application of s476 is 

determining the stage of the proceedings at which the 

magistrate should decide whether the case is suitable for 

summary jurisdiction. The legislation itself is uncertain aud 

ambiguous .15 Some magistrates make the dec ision as to whether 

s476 is to be applied before formal proceedings are commenced. 

Others will not entertain submissions on this issue until the 

prosecution case has been completed. Such inconsistency causes 

difficulty for both the prosecution and the accused person 

because the approach taken to the introduction of evidence and 

the conduct of the proceedings will naturally vary according to 

whether the proceedings are committal proceedings or a summary 

tri a1. It appears to us that the legislation should be 

clarified by a suitable amendment which specifies the procedure 

to be followed in complete terms. The tentative recommendation 

we make at paras 6.43-6.47 is that a decision as to mode of 

trial should be made before the hearing of evidence 

commences. 16 
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Criteria for Deciding Mode of Trial 

6.15 The second area of difficulty is that there are 

uncertainties as to the criteria which magistrates should apply 

in determining \l1hether a matter can be suitably dealt \l1i th 

summarily rather than on . d· t 17 In IC ment. The legislation 

expressly mentions only the accused person's consent and the 

concurrence of the magistrate as prerequisites to summary 

disposition. Some other matters which have been considered 

relevant are: 

* the circumstances and seriousness of the alleged 
offence; 

* the penalty limitations prescribed by the section; 

* the criminal record, if any, of the accused 
persoll;18 and 

* the attitude of the prosecution. 

Again, the practice among magistrates varies considerably, 

probably as a result of the inadequate guidance provided by the 

legislation, but also because of the absence of case law 

authoritatively establishing the procedure to be followed. 

The Role of the Prosecution 

6.16 The third area of difficulty is the role of the 

prosecution in the determination of whether or not summary 

jurisdiction should be available in a given case. The section 

makes no express or implied reference to this question. A 

reasonable inference may be drawn from this that the 

legislature did not intend the prosecution to have any role in" 

this process. The issue is complicated by the varying 

practices of magistrates. Some magistrates invite the 



- 218 -

prosecution to make submissions on the sui tabili ty of summary 

jurisdiction. Al though the posi tion adopted by the prosecution 

is not binding upon the magistrate, some are significantly 

influenced by the prosecution's submissions. Other magistrates 

do not invite the prosecution to make submissions on this 

point, taking the view that the opinion of the prosecution is 

irrelevant. In our view, the prosecution has a clear interest 

in ensuring that criminal cases are dealt with in the 

appropriate jurisdiction. Accordingly, there is a need to 

clarify the role of the prosecution. We return to this 

question again at paras 6.47 and 6.51-6.52. 

C. Summary Disposition Without the Consent of the Accused 
Person 

6.17 Various procedural provisions enable indictable offences 

to be prosecuted summarily before the Local Courts wi thout the 

consent of the accused person. The important provisions are: 

* s501 and s529 of the Crimes Act 1900 which apply 
to various property offences where the property 
involved is valued at less than $2,000; 

* s493 of the Crimes Act 1900 which concerns the 
offence of common assault; 

* s30 of the Drug Misuse and Trafficking Act 1985 
which deals with offences involving prohibited 
drugs; 

* ss54, 55, 80 of the Firearms and Dangerous 
Weapons Act 1973 which deals wi th the unlawful 
use and possession of certain implements; and 

* sl1 of the Listening Devices Act 1984 which deals 
with the unauthorised use of eavesdropping 
devices. 

Summary conviction in most cases exposes the accused person to 

a 10~.Ter maximum penalty than that provided for conviction on 

indictment. 
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Deciding Whether a Case will Proceed Summarily 

6.18 The decision as to whether a prosecution will be 

launched summarily or on indictment is, in the first instance, 

a matter for the prosecuting authority. The wording of some of 

the relevant legislative provisions leaves it uncertain as to 

whether the dec ision of the prosecuting agency to conduct a 

summary prosecution is conclusive, or whether the court hearing 

a charge which the prosecution wishes to be dealt with 

summarily can commit the matter to a higher court. We are 

unaware of any authority directly on the point. In 

Stramandinoli's case the Court of Criminal Appeal of New South 

Wales held that offences which fall within the jurisdictional 

limits of s50l can nevertheless be heard in the District 

Court. l9 The case is authority for the proposition that s50l, 

is procedural rather than substantive. That is, it does not 

create summary offences but merely provides a means by which 

indictable offences may be dealt \vith summarily. However, in 

Strama.ndinoli, the prosecution did not seek to have the matters 

dealt with summarily. For that reason the Court did not decide 

whether a magistrate is bound by the decision of the 

prosecuting authority to proceed summarily. 

Undervaluing the Property Involved 

6.19 As noted above, s501 is only applicable to property 

offences where the value of the property is under a set limi t, 

the current limi t being $2000. There have been occasions on 

which prosecutors have undervalued the property involved in the 

offence. For example, when the property value limitation in 
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s50l was $500 between 1974 and 1983, stolen motor vehicles 

would sometimes be described in the information charging the 

offence as being "of the value of $499" so that the matter 

would be dealt with summarily. On at least one view as to the 

operation of the section, this entails the consequence that the 

accused person is denied the right to elect jury trial. Even 

though the accused person may not have objected and may have 

actually desired this result, practices such as this do nothing 

to enhance respect for the administration of justice. 

Degree of Criminality 

6.20 A further criticism or s50l (and it could equally be 

applied to s476) is that the value of the property in question 

does not itself determine the degree of the criminality 

involved, nor does it reflect the consequences of conviction 

for the accused person. This fact appears to have been 

recognised by those amendments to 5476 which included in that 

section the offence of stealing a motor vehicle irrespective of 

its value. On the other han!1, there are factual circumstances 

involving the theft of property worth less than $2000 which, 

having regard to the criminality involved, could justify a 

penal ty much more severe than the maximum avai lable penalty of 

12 months imprisonment. Putting this another way, the 

nomination of a monetary value is an arbitrary exercise which 

will not in every case reflect the criminality involved in the 

offence charged. 
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Absence of Guidelines for Decision Makers 

6.21 At present there is li t tIe guidance for prosecutors or 

the courts regarding the factors which render a case sui table 

for summary disposi tion. There is, of course, a Iimi t to the 

scope of s50l established by the specification of a maximum 

property value. The Commission is of the view that it is 

generally desirable that certain criteria other than the value 

of the property should form the basi s of decisions as to mode 

of trial. 20 This need is more acute with legislative 

provisions other than those listed in para 6.17, since' the 

seriousness of the offences in question cannot be determined by 

reference to property values. For these offences there are no 

legislative 

jurisdiction. 

criteria for the avai labi Ii ty of summary 

The Grounds for the Prosecution Decision are Not Made Public 

6.22 The grounds upon which the prosecution bases its 

decision to prosecute summarily rather than on indictment are 

not made public. In many cases, the grounds for such a 

decision will be clear and the decision will not be contested 

by the accused person or queried by the court. However, where 

the decision to prosecute summarily is called into question, as 

it has been in some cases, the fact that the reasons for the 

decision are not disclosed will make it more difficult to 

assess the correctness of that decision. The publication of 

grounds serves the important features of openness and 

accountability which we have identified earlier as desirable 

aspects of the criminal justice system. 
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No Submission By the Accused Person 

6.23 The accused person is not usually given an opportuni ty 

to make a submission as to whether a case which is capable of 

being dealt with summarily without his or her consent should be 

so dealt wi tho Notwi thstanding the relatively minor nature of 

an indictable offence triable summarily, the accused person may 

risk severe consequences upon conviction. Leaving aside the 

penal ty imposed by the court, these consequences may include 

the stigma of a conviction, consequent loss of certain civil 

rights, termination of employment or, in the case of a person 

who is on parole or has been released on licence, loss of 

liberty for a substantial period. Al though an accused person 

probably has the right to make application to a magistrate that 

a s501 case be dealt with by a higher court, we are not aware 

of any case in which an application of this kind has been 

granted. In our view, the la'n' should be clarified so that the 

accused person is given the right to be heard on the question 

of mode of disposi tion. In accordance with a specific 

recommendation made in our Report The Jury in a Criminal Trial, 

we consider that, in cases where the circumstances of the case 

are "serious", the right to trial by jury should be 

preserved. 21 

Restriction on Trial by Jury 

6.24 Legislation permi tting an indictable criminal matter to 

be dealt with summarily irrespective of the accused person's 

consent restricts the use of trial by jury. The gradual 

erosion of the right to trial by jury in criminal cases is a 
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matter of considerable concern to those who think that the 

tradi tional safeguards of a jury trl al should be available to 

everyone charged wi th a serious criminal offence. 22 Al though 

some of the offences where jury trial is for practical purposes 

no longer available may be regarded as relati vely trivial, it 

~hould be borne in mind that the consequences which flow from 

conviction may be serious. 

6.25 By vest ing the discretion to decide whether to proceed 

summarily or by way of indictment in the prosecution, an 

accused person is denied the right to trial by jury if the 

prosecution's decision as to mode of trial is effectively 

treated as conclusive of the issue. Among offences which are 

triable ei ther way, many which may be of considerable 

importance to the general community are included. If it is 

accepted that one of the important contributions of the jury 

system to the administration of criminal justice is to ensure 

that community standards play a part in the determination of 

guil t, the question arises whether a jury should be prevented 

from hearing cases where community attitudes are of special 

concern. Summary prosecution denies the community, through its 

representation on a jury, an important opportunity to comment 

upon the general validity of the criminal law or its 

I , '. '1 23 app lcatlon In a partleu ar case. 
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6.26 In England, trial by jury is available to people charged 

with, for example, stealing from retail stores, minor drug 

offences and certain dri vi ng offences. 24 In the United 

States, trial by jury is even more widely available in criminal 

25 cases. 

6.27 The argument against extending the right to trial by 

jury to less serious cases is that jury trials are expensive 

and time-consuming and should therefore be reserved for the 

more serious categories of crime. We do not suggest that there 

should be an unqualified right to trial by jury in minor 

criminal cases. We suggest, however, that in those cases in 

which the accused person has shown compelling reasons \f/hy his 

or her case should be heard by a jury, magistrates should be 

prepared to grant an application for jury trial in the higher 

courts. 

D. Other Issues 

The Relationship Between Sections 476 and 501 

6.28 The relationship beh/een s476 and s501 of the Crimes Act 

is uncertain. Where the value of the property which is the 

subject of the alleged offence is less than $2000, there is an 

obvious overlap between the two sections. The application of 

the sections in a case where the factual circumstances mean 

that both sections could be applied is not clear from the terms 

of the legislation and, so far as we are aware, has not been 

clarified by judicial interpretation. 
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Disputes as to the Value of Property 

6.29 There is further uncertainty where a dispute arises over 

the value of the property involved. For example, if a person 

is charged with theft of property alleged by the prosecution to 

be worth $10,500 and the accused person claims that it is worth 

only $9500, and would ask for the case to be dealt with 

summarily on that basis, how is that dispute to be resolved and 

what are the consequences of the decision? It can be argued 

that this is a preliminary matter which should be determined 

before jurisdiction can be exercised by the magistrate. If 

jurisdiction is contingent upon a question of fact such as the 

value of property, should it be a decision for the magistrate 

or for a jury? 

Appeals to the District Court 

6.30 Section 476 is silent on the question whether a District 

Court judge, sitting in the special jurisdiction of that Court 

on appeal from the decision of a magistrate, has the same 

powers as the magistrate regarding the exercise of the 

discretion to grant summary jurisdiction under s476. The 

ques~ion arises whether a District Court judge can make a 

determination that the case cannot properly be disposed of 

summarily and commit the accused person for trial or sentence 

in the District Court. Although the better view appears to be 

that a judge may only exercise the powers of a magistrate 

hearing the matter, not in considering whether to hear it, this 

question has not, so far as we are aware, been conclusively 



- 226 -

resolved. It is clear, however, that a District Court judge 

sitting on appeal from a decision of a magistrate has the same 

powers as the magistrate regarding sentence and cannot 

therefore impose a greater penalty than the maximum avai lable 

to the magistrate. 26 

The Specific Power to Commit to a Higher Court 

6.31 The Listening Devices Act 1984 expressly empowers a 

magistrate to change a summary prosecution to an indictable 

prosecution. It provides that a magistrate who is of the 

opinion that an indictable offence should be prosecuted on 

indictment has the power to order that proceedings begun as 

summary proceedings should become committal proceedings. 

Unless the court orders that the prosecution should begin 

again, so much of the proceedings as occur before the 

magistrate makes such an order are deemed to have been 

conducted as committal d " 27 procee lngs. There was a similar 

provision in the Poisons Act 1966 but it is not contained in 

the legislation which replaced it, the Drugs Misuse and 

Trafficking Act 1985. In our view, there should be a general 

power of this kind irrespective of the offence being tried. 

This would enable the Local Court to remedy the posi tion if 

summary jurisdiction is granted in an unsuitable case. 
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IV. "BACK-UP" CHARGES 

A. Introduction 

6.32 It very often happens that a person charged with an 

indictable offence will also be charged with one or more 

summary offences arising out of the same incident. A person 

charged with the indictable offence of culpable driving may 

also be charged with one or more summary traffic offences. 

Similarly, a person charged with the indictable offence of 

sexual assault may be charged with the offence of common 

assaul t, frequently dealt with summarily. Minor drug offences 

such as "use" and "possess implements" often are charged along 

with more serious indictable drug offences such as "supply". 

These summary charges are commonly referred to as "back-up" 

charges. This expression accurately reflects their purpose as 

they are rarely proceeded with if the accused person is 

convicted of the indictable offence. In the Commission's first 

Issues Paper on Criminal Procedure, we raised the issue whether 

it was desirable to avoid the necessity for separate 

determination of "back-up" charges. 28 

B. The Problem 

6.33 The current jurisdiction of the higher courts is, apart 

from a limited range of offences capable of being dealt with by 

the Supreme Court in its summary jurisdiction,29 exclusively 

limited to indictable offences. Where an accused person is 

charged with an indictable offence and a summary offence 

arising out of the same incident, the former must be dealt with 

by a higher court and the latter by a Local Court. For 
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example, a man charged wi th both culpable dri ving and driving 

in a manner dangerous to the public must be tried on the former 

charge in the District Court. If he is acquitted on that 

charge, he may be prosecuted on the latter charge in a Local 

Court'. The facts and circumstances giving rise to the summary 

charge will have been canvassed in the trial of the indictable 

charge. This means that the prosecuting authori ty must present 

the same evidence twice and that the accused person is required 

to appear in court on two separate occasions. 

6.34 Recent legislation in Victoria empowers a judge hearing 

an indictable matter to deal wi th a summary offence charged 

against the accused person arising out of the same facts, but 

only where the accused person pleads guilty to that offence and 

consents to the judge hearing the matter. 30 In ord~r to avoid 

the possibility that judges in the higher courts, or even 

juries, may become involved in the protracted trial of summary 

offences, the legislation provides that, if the accused person 

intends to plead not guilty to the summary offence, the case is 

sent back to the magistrate's court for trial. 31 We are not 

convinced that this power should necessarily be limited to 

those cases \vhere there is a plea of guilty to the summary 

offence. Accordingly, we propose that legislation be 

introduced in New South Wales giving judges in the higher 

courts the power to deal with summary offences which are 

related to indictable offences heard by the court. It should 

be a matter for the discretion of the court to determine 

whether this power should be exercised or whether the summary 

matter should be remitted to the Local Court. 
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6.35 A jury hearing the trial of an indictable offence does 

not have the power to find the accused person guilty of a 

summary offence which they consider is proved by the evidence. 

In our view, the determination of guilt in related summary 

offences is not the proper function of a jury. Such a 

procedure may give rise to compromise verdicts where a jury is 

unable to agree on the more serious charge. We tentatively 

suggest in para 6.68 an al ternati ve procedure to permit the 

judge to convict the accused person of a summary offence with 

which he or she has been charged and which the judge considers 

to be proved by the evidence tendered in the trial of the 

indictable offence. We also suggest in para 6.69 that the 

power to take other indictable offences into account "on a 

schedule,,32 when sentencing a person convicted of an 

indictable offence should be extended to permit the judge, 

where the accused person consents, to take into account summary 

offences in respect of which the accused person admits his or 

her guilt. 

C. Appeals 

6.36 There is a further issue which arises in relation to 

"back-up" charges. At present appeals from the higher courts 

in New South Wales go directly to the Court of Criminal Appeal, 

usually constituted by three Supreme Court judges. This may 

pose some problems if the higher courts were to deal with 

"back-up" summary charges as we propose in para 6.34. It could 

be argued that it is inappropriate for the Court of Criminal 

Appeal to deal with relatively minor matters such as the length 
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of disqualification periods in driving cases. This argument 

overlooks the fact that the Court of Criminal Appeal may 

currently be required to decide such a matter where it hears 

appeals in cases of culpable driving. An argument to this 

effect was rejected in Victoria when the County Court (the 

Victorian counterpart to the New South Wales District Court) 

was given the power to deal with summary offences at first 

instance. 33 Nevertheless, we are tentatively of the view 

that appeals brought against decisions of the District Court 

when hearing 'back-up' summary offences would not usually 

warrant the attention of the Full Court of Criminal Appeal. 

For these cases, the Court of Criminal Appeal could be 

constituted instead by a Supreme Court judge si tting alone 34 

who would have the power to refer a matter of sufficient 

importance to the Full Court. 

6.37 One desirable consequence of allowing the higher courts 

to deal with summary matters is that the Court of Criminal 

Appeal would have the opportuni ty to determine the law in a 

manner which is binding upon all courts exercising summary 

jurisdiction. At present the Local Courts rarely receive any 

authori tati ve guidance on the application of the principles of 

sentencing, in particular, in cases of a relatively minor 

nature. This is because decisions of the District Court when 

exercising its special jurisdiction as an appellate court are 

not binding on magistrates. We should note that this question 

will be examined by the Commission in greater depth in that 

part of the Criminal Procedure reference concerning appeals in 

criminal cases. 
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V. DETERMINATION OF MODE OF TRIAL IN ENGLAND 

A. Current Practice 

6.38 In England, cases which may be tried summari ly or on 

indictment are dealt with initially by conducting a "mode of 

tri alII hearing. Depending on the decision made, that hearing 

is followed either by a summary trial or by committal 

proceedings. The mode of 

by the Magistrates' Courts 

trial hearing procedure is governed 

Act 1980. 35 The court begins by 

considering which mode of trial appears more suitable.· The 

court is required to make a complete and adequate inquiry into 

the circumstances of the case before reaching a decision as to 

mode of trial and both the accused person and the prosecutor 

are given the opportunity to make representations on this 

issue. 36 Legislation provides that if the prosecution is 

being conducted by the Attorney General, the Solicitor General 

or the Director of Public Prosecutions, the consent of the 

prosecution is necessary before summary jurisdiction can be 

granted. 37 There is also provision for the mode of trial 

hearing to be conducted in the absence of an accused person if 

he or she is legally represented. 38 Where the court considers 

that'a summary trial would be more suitable, it must explain to 

the accused person "in ordinary langtlage ll that a summary trial 

would, in the court I s opinion, be more sui table and that the 

accused person can either consent to this mode of trial or 

elect to be tried by a jury. The court must also explain to 

the accused person that, if tried summarily and convicted, he 

or she can be committed for sentence in a higher court. 39 



- 232 -

Where the court which has convicted is of the opinion that a 

higher penalty than it has the power to order is warranted, the 

determination of penalty is made by a superior court. 

6.39 The English experience has been that the mode of trial 

hearing does not normally take a great deal of court time since 

in most cases there is little argument over the issue. 

However, it is apparent that in some cases the nature and 

purpose of the mode of trial hearing has not been made clear to 

an unrepresent.ed person and applications to change an election 

have often been made on the basis that the accused did not 

understand the significance of the original choice as to 

jurisdiction. 40 Whilst it is desirable that the mode of trial 

hearing should take place at the earliest opportunity, it is 

essential that there should be a means available to change an 

election, particularly if the accused person is 

unrepresented. 41 

6.40 The effectiveness of the Engl ish system has been 

enhanced by the recent implementation of rules prescribed under 

s48 of the Criminal Law Act 1977. 42 The rules entitle a 

person who is charged wi th an offence "triable either way" to 

information about the prosecution caserbefore the mode of trial 

hearing in the mag is tra tes', courts. The prosecution is obI iged 

to give the accused person copies of the prosecution statements 

or a summary of the prosecution case. As well as assisting in 

the preparation of the defence case, this information may be of 

considerable value to the accused person in formulating a 

submission as to the appropriate mode of trial. 
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B. Proposals for Reform in England 

6.41 The Justices Clerks' Society, whose members are the 

principal legal advisers to magistrates in England and Wales, 

has suggested that, in cases "triable ei ther way", the matter 

should proceed summarily unless the accused person elects to be 

tried by judge and jury. 43 It argues that nei ther the 

magistrate nor the prosecution should have any say in the mode 

of disposition. The Society suggests that the 

consequences of such a change would be: 

* a considerable increase in the number of 
indictable matters dealt with summarily; 

* a reduction in the workload of the higher courts; 

* a reduction of delays within the criminal justice 
system generally since more cases wi 11 be dealt 
with by a quicker method; 

* a reduction in the overall costs 
administration of criminal justice; 

* a reduction in the population of 
prisoners; and 

* a reduction in the population of 
prisoners. 

of the 

remand 

sentenced 

likely 

6.42 The Society has proposed that another means of 

overcoming some of the difficulties in this area is to 

reclassify certain offences as summary offences. It has 

suggested that many of those offences which are nominally 

indictable but which are invariably dealt with summarily should 

be formally recognised as having changed their character to 

being summary offences. If this were done, the range ef 

offences which are triable ei ther way would be reduced, but it 

would mean that, in cases where the circumstances of the 
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offence are particularly serious, the matter l-lould be heard in 

an inappropriate court. We do not consider that the decision 

as to the court they are to be heard in should be left entirely 

in the hands of the accused person. 

VI. OPTIONS FOR REFORM IN NEW SOUTH WALES 

A. The Mode of Trial Hearing 

6.43 In New South Wales, offences "triable either way", 

whether or not with the consent of the accused person, are 

usually listed for mention before they are finally heard. This 

is particularly so when the charge is contested. There is 

normally no determination of the eventual mode of disposi tion 

at that mention. The English "mode of trial II procedure could 

be very easily adapted to New South Wales so that this mention 

includes a mode of trial hearing. Listing matters for a 

pre-hearing mention would also be useful in identifying at an 

early stage those cases where a plea of guilty will be entered. 

6.44 Cases in which the prosecution has the ini tial election 

as to jurisdiction should also be preceded by a short "mode of 

trial" hearing. Ei ther party should be entitled to apply to 

the magistrate for a~ order that the hearing in the Local Court 

be conducted as commi~cal proceedings on the ground that it was 

not sui table for summary determination. The magistrate would 

also be entitleu to make such an order of his or her own 

motion. This mode of trial hearing need not be on a different 

date to that on which the matter is heard, but the 

determination of mode of trial and thus of the type of hearing 
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ei ther commi ttal proceedings or 

made prior to the commencement 

summary 

of the 

6.45 A mode of trial hearing would ensure that the accused 

person knows precisely the nature of the proceedings which are 

to take place. If it is to be a summary trial, witnesses can 

be cross-examined and the defence presented in the appropriate 

manner. If it is to be a commi ttal proceeding, the approach 

taken by the defence may be entirely different because the 

hearing is only a preliminary hearing and not a final 

determination of the matter. 

6.46 It might be argued that additional pre-trial proceedings 

would aggravate the congestion which already exists in the 

courts and thereby cause even greater delays. In the 

Commission I s view, determining the mode of trial at an already 

existing mention date or on the same day as (but prior to) the 

hearing would, on the contrary, reduce the congestion by 

improving the efficiency of listing procedures in the Local 

Court. The allocation of the workload of the court would be 

assisted by more accurate prediction of the length of the cases 

it is to hear. 

6.47 If our proposal for a mode of trial hearing were to be 

adopted, three addi tional issues would need to be addressed. 

Firstly, should the accused person or the prosecution have the 

right to withdraw and change the election for ei ther form of 

trial and, if so, when and in what circumstances? Secondly, 
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what should be the role of the prosecution in the determination 

of the mode of trial? A person should not lightly be deprived 

of his or her right to trial by jury, regardless of whether the 

magistrate might regard summary trial as more appropriate. On 

the other hand, the prosecution has a legitimate interest in 

ensuring that criminal cases are heard in courts of appropriate 

jurisdiction. Thirdly, if the presiding magistrate commits a 

person for trial in a higher court after a mode of trial 

hearing at which both the accused person and the prosecution 

have elected for summary jurisdiction, should there be any 

means available to refer the case back to the Local Courts? 

Under the current procedure, if a magistrate commits a person 

for trial in a case which is considered unsuitable for trial 

before a judge and jury, the lIuns uitable ll trial can be 

conducted in the higher courts or a recommendation made to the 

Attorney General that IIno bili ll be found, in which case the 

accused person is not tried on the charge. We address these 

issues in the summary of tentative proposals in Part VII of 

this chapter. 44 

B. A New Classification for Offences IITriable Either Way" 

6.48 In our view, it is necessary to examine the offences 

covered by the legislation which provides for alternative means 

of disposition, such as s476 and s50l of the Crimes Act. It 

may be that some of the offences ref erred to in s476 should be 

omitted and that others should be included. Similarly, the 

monetary limi t under s476 should be reviewed now or at regular 

intervals in the future. At present the section generally 



- 237 -

applies to offences involving property or damage worth less 

than $10,000. One of the Commission's terms of reference on 

criminal procedure is to inquire into the classification of 

criminal offences. In due course we will be publishing a 

Discussion Paper on this aspect of the reference and it will 

cover this issue. 

C. The Relevance of a Criminal Record 

6.49 The question of whether the accused person's criminal 

record should be considered by the magistrate prior to making a 

determination as to mode of trial is a controversial issue of 

principle, although the practice has been approved by high 

authority.45 An accused person who pleads not guilty to an 

indictable offence before a magistrate and requests that the 

matter be dealt with summarily in accordance with s476 may feel 

justifiably concerned if the magistrate looks at his or her 

criminal record before deciding whether or not to deal with the 

case. If the magistrate decides to deal with the matter 

summari ly, both the general communi ty and the accused person 

may be given the impression that the criminal record is taken 

into account when determining guilt. The practice of excluding 

prejudicial evidence from the consideration of the tribunal of 

fact is well established. In criminal trials before a jury, 

evidence of the record of prior convictions of the accused 

person is inadmissible in the prosecution's case in chief 

unless it either comes wi thin the narrow confines of the rule 

permi tting the prosecution to lead evidence of "similar facts" 

or if the accused person raises character as an issue in the 
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trial. The primary reason why evidence of prior convictions is 

excluded is to avoid the risk that an accused person will be 

convicted, not on the evidence presented in the case, but 

because of his or her previous bad character. 

6.50 One suggestion is that any reference to or consideration 

of an accused person's record should not be made until after a 

conviction, if any, is recorded. If thought appropriate, the 

accused person could be committed to the Di strict Court for 

sentence. In England, a similar procedure applies to some 

offences triable either way. 46 The Commission does not regard 

this approach as sati sfactory. It is a fundamental principle 

of sentencing that the penalty which a convicted person 

receives should not be increased because of a previous criminal 

history.47 A magistrate or judge can look to the criminal 

record of a convicted person only for the purpose of 

ascertaining if there is some ground for extending leniency to 

the accused person or if there is some reason for mitigation of 

sentence. If these principles are strictly applied, a 

magistrate who determines prima facie that the case should 

proceed summarily cannot then decide, on the basis of the 

accused person's criminal history, that he or she does not have 

an appropriate range of sentencing options. The criminal 

history of the offender shou}j, as a matter of strict 

principle, have nothing to do wi th the decision as to mode of 

trial. However, the practical reality is that there are some 

circumstances where it will be relevant. 48 



- 239 -

6.51 If the criminal history of the accused person is to be a 

factor in deciding whether the case is appropriate for summary 

disposi tion, then this matter should be taken into account by 

the prosecution, for it is in a position to assess in the first 

instance whether the maximum penalty available to the 

magistrate is adequate to meet the degree of criminality 

involved. There is, in addition, no problem of apparent 

prejudice caused by the prosecution having access to the 

relevant information. This gives added weight t9 the 

proposi tion that the prosecution should have a role in 

determining whether s47 6 cases should be dealt with summari ly 

or not. 

6.52 The Commissiun tentatively proposes that a magistrate 

conducting a mode of trial hearing should not be enti tIed to 

take into account the previous criminal history of the accused 

person in determining the mode of trial. In order that the 

magistrate's decision in this regard can be an informed one, we 

make the further tentative proposal that the prosecution should 

have a right to be heard on the question of mode of trial 

wher.ever the offence charged is capable of being tried "ei ther 

way". We examine below some additional measures which might be 

considered to ensure that criminal cases are heard in a court 

whose jurisdiction reflects the seriousness of the case from 

the point of view of the communi ty, the court and the accused 

person. 
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D. The Power to Transfer Cases to a Higher Court 

6.53 To enable the review of the decision to proceed 

summarily, legislation could be enacted to provide for anyone 

or more of the following. Firstly, the magistrate could, in 

the manner discussed in para 6.31, be given the general power 

to change the nature of the proceedings from summary to 

indictable and in particular to commit for sentence to a higher 

court where'Ver, in the magistrate's opinion, the maximum 

penalty available to the Local Court is . d 49 lna equate. We 

suggest, however, that this pO\.,rer should not be used where an 

accused person has been convicted after trial. It appears to 

us to be unfair to a person who has foregone the right to jury 

trial on the understanding that the maximum penalty will be 

limited, to then be committed for sentence to a court which has 

the power to impose a much greater penalty. We do not have the 

same concern where there is a plea of guilty entered in the 

Local Court on the understanding that the case will be dealt 

with summarily. In such a case the accused person should be 

required to plead again before the higher court and should be 

enti tied to change his or her plea to not guilty. 50 Secondly, 

both parties (ould be given the right to appeal to a higher 

court for the purpose of reviewing the magistrate's decision to 

deal with a case summarily. Thirdly, either of the parties may 

be given the power to elect at any time to have the case dealt 

with by a higher court. Such a provision would require 

clarification of the rights of the parties to elect 

jurisdiction in the first instance. These suggested changes 

need not be mutually exclusive; it may be advantageous to 
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implement all three in order to provide greater flexi bil ity to 

deal with the various problems that may be encountered in 

ensuring that criminal cases are heard in the appropriate 

court. We raise these as matters for consideration, but would 

note that we have not made any tentative proposal that they 

should be implemented. 

E. Implications for Legal Representation 

6.54 Where accused people are tried before a judge and jury, 

they are almost certain to be provided with legal 

representation if they cannot afford it. The increase in the 

range of offences which can be dealt with by courts exercising 

summary jurisdiction has meant that the Local Courts are now 

dealing with cases of greater seriousness. This has important 

implications. Not only are these cases being dealt with by a 

single judicial officer sitting without a jury, but the 

standard of legal representation may be lower than that 

available in the higher courts. So far as legal aid is 

concerned, an accused person \vhose case is dealt with in the 

higher courts is usually represented by a barrister and 

solicitor without fee. This will only rarely occur if the case 

is dealt with in the Local Court. When legislation has 

extended the jurisdiction of the Local Courts in New South 

Wales to cover more serious cases, there has been a 

corresponding increase in the availability of legal aid for 

accused people whose cases are dealt with in the Local Courts. 

Our attention has been drawn to a suggestion made in England 

that the availability of legal aid should in so~e cases be 
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dependent upon the accused person consenting to his or her case 

being dealt with summarily. In our view, the current policy of 

the Legal Aid Commission of New South Wales in this regard 

should cont inue, name ly that the consent of the accused person 

to summary jurisdiction is irrelevant to the granting of legal 

aid. 

F. Conclusion 

6.55 The mode of trial hearing which we tentatively propose 

should not cause additional congestion in the Local Courts 

because the hearing itself will normally be very brief. It 

need not be separated from the hearing of the case, 

particularly in uncomplicated and uncontested matters of a 

relati vely minor nature. Indeed, the mode of trial hearing 

should enable the Local Courts to deal with their workload more 

efficiently because hearing times can be more accurately 

predicted when the nature of the proceedings is known in 

advance. Where the parties and the court do not agree as to 

the mode of trial, the hearing would also assist the 

prosecution to distinguish those cases which should be heard 

summarily from those which should be heard in a higher court. 

VII. SUMMARY OF TENTATIVE PROPOSALS 

1. Range of Offences Requiring a Mode of Trial Hearing 

6.56 Offences "triable either way" includes those indictable 

offences triable summarily with the consent of the accused 

person and the concurrence of the presiding magistrate (for 

example Crimes Act s476), those indictable offences triable 

summarily irrespective of the consent of the accused person 
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(for example Crimes Act s50l) and those criminal offences which 

may, according to the legislation which creates them, be 

prosecuted either summarily or on indictment (for example 

offences related to firearms and listening devices). 

2. Disclosure by the Prosecution in Cases Tried Summarily 

6.57 Where the prosecuting authori ty has nomina ted the Local 

Court as the prospective court of trial for an offence triable 

either way, the accused person should be informed of that 

decision. The prosecuting authority should be required, as it 

is under the current law, to provide the accused person with a 

wri t ten statement of the charge. It should, in addi tion, be 

required to give the accused person a brief outline of the 

facts alleged in the form which is currently given to the 

police prosecutor by the investigating police for the purpose 

of a plea of guilty. Where the accused person does not 

indicate an intention to plead guilty, he or she may request 

the court for complete disclosure of the prosecution case. If 

this is done, the statements of all witnesses whom the 

prosecution proposes to call should be filed in court, together 

wi th any other relevant information or materials necessary to 

make full disclosure. These statements, materials and 

information should then be provided to the accused person 

unless the prosecution can satisfy the court that they should 

be \vithheld, in whole or in part, in the public interest. (For 

fuller discussion of disclosure by the prosecution see Chapter 

4. ) 
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3. The Mode of Trial Hearing 

6.58 Where the accused person indicates an intention to plead 

guilty to an offence triable either way, the court in which the 

case will be dealt with may be determined immediately or at the 

convenience of the court. If there is no plea of guilty, 

disclosure should be made by the prosecution in accordance with 

the proposals in para 6.57. After the accused person has had 

an opportunity to consider the case to be presented by the 

prosecution, but before he or she is required to plead to the 

charge, there should be a short hearing in the Local Court to 

determine the mode of trial. At this hearing, which should be 

conducted as soon as is reasonably practicable after the 

decision to prosecute has been made, both the accused person 

and the prosecuting authority should have the opportunity to be 

heard on the issue. It should be open to the accused person to 

notify the prosecuting authority in advance if the mode of 

trial nominated by the prosecuting authority is to be disputed. 

4. Criteria for Determining Mode of Trial 

6.59 The legislation prescribing the procedure to be followed 

in determining the mode of trial for an offence "triable ei ther 

way" should expressly specify the condi tions which must be 

satisfied before jurisdiction can be granted and also the 

matters which a magistrate should take into account in deciding 

whether the case is more sui table for summary trial or for 

trial on indictment. 
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5. Criminal History of the Accused Person Not to be Considered 

6.60 In deterr.:ining whether a case may properly be disposed 

of summarily, the Local Court should not be informed of the 

criminal history of the accused person because this is not a 

factor which may be used to increase an otherwise appropriate 

sentence. Since the prosecuting authority would have, 

according to our proposal in para 6.61, a more significant role 

in determining the mode of trial, we propose that the accused 

person's criminal history should be taken into account by the 

prosecuting authority. 

6. Consent of the Prosecuting Authority Required 

6.61 One of the practical effects of gi ving the prosecuting 

authori ty the power to nominate the prospective court of trial 

would be that, in indictable cases where the availability of 

summary jurisdiction is currently dependent upon the consent of 

only the accused person and the presiding magistrate, the 

consent of the prosecuting authority to summary jurisdiction 

would also be required. Where the consent of the accused 

person is not required for the Local Court to have 

jurisdiction, the determination of mode of trial will initially 

be a matter for the prosecuting authori ty, but ultimately for 

the presiding magistrate to decide. 

7. Disposition Following Grant of Summary Jurisdiction 

6.62 In a case where both parties and the court agree that 

the matter should be heard summarily, the case may be disposed 

of immediately following the mode of trial hearing, 

part icularly if there is a plea of gui lty to the charge. Where 
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summary jurisdiction is granted after a mode of trial hearing 

but the matter is not ready to proceed immediately, it should 

be listed for hearing in the Local Court after consultation 

with the parties to determine a suitable date for hearing. 

8. Refusal of Summary Jurisdiction 

6.63 Where summary jurisdiction is refused after a mode of 

trial hearing, the accused person should be transferred to the 

appropriate higher court and the matter referred to the 

prosecuting authori ty to consider whether there should be a 

prosecution in a higher court. This will not mean that the 

question of mode of trial is considered twice by the 

prosecuting authority because the initial decision will usually 

have been made by a delegate of the prosecuting authority. The 

Local Court should formally notify the relevant higher court 

tha t the matter has been transferred to it and referred to the 

prosecuting authority. The higher court should ac~uire 

jurisdiction over the case immediately upon it being 

transferred from the Local Court. 

9. A General Power to Commit to a Higher Court 

6.64 A magistrate conducting trial or sentence proceedings in 

an offence "triable either way" should have the power to 

transfer the matter to a higher court if he or she is of the 

view, at any stage of the proceedings, 

the evidence and the circumstances 

that having regard to 

of the case, it is 

unsui table for disposi tion in a court of summary jurisdiction, 

and should be heard by a higher court. However, this power 
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should not be capable of being used after an accused person has 

been convicted having pleaded not guilty to the offence. An 

accused person who pleads guilty to an indictable offence on 

the understanding that it is to be dealt with summarily, and 

who is then committed to a higher ~ourt, should be entitled to 

change that plea to not guilty in the higher court. 

10. Local Court May Order Trial by Jury of an Indictable 
Offence 

6.65 Since some indictable offences capable of being 

prosecuted summarily wi thout the consent of the accused person 

are, because of their subj ect matter or the consequences of 

conviction for the accused person, so serious that the accused 

person should not be denied the right to trial by jury, a 

magistrate conducting a mode of trial hearing should have the 

power to order that any indictable offence should be heard 

before a judge and jury, but only where the accused person 

consents to such an order. This proposal is consistent with 

the recommendations made by this Commission in its Report The 

Jury in a Criminal Trial. 51 

11. The Power of the Prosecuting Authority to Refer Cases Back 

6.66 In a case where the accused person has indicated a 

willingness to have the matter dealt with summarily, but 

summary jurisdiction has been refu$ed, the prosecuting 

authority should have the power, to be exercised in exceptional 

cases, to refer the matter back to the Local Court to be 

disposed of by a different magistrate. If the accused person 

does not consent to having the matter dealt with summarily, 
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there should be no power in the prosecuting authori ty to refer 

the case back to the Local Court. Thi s proposal would mean 

that the di rection of the prosecuting authority as to the mode 

of trial, where it is consistent with the view of tile accused 

person, should prevail over the contrary decision of the 

magistrate who conducted the mode of trial hearing. It is 

designed to overcome the difficulty created where a magistrate 

orders a jury trial in a case which is inappropriate for trial 

before a judge and jury. 

12. Withdrawing Election on the Mode of Trial 

6.67 Where a case \'ihich may be heard ei ther in the Local 

Cour: or the higher courts has been listed for hearing in the 

prospective court of trial after a mode of trial hearing, 

neither the accused person nor the prosecuting authority should 

be entitled to alter the election made as to mode of trial 

unless the prospective court of trial grants leave to the party 

making such an application. Where such an application is made 

to the higher courts, the court should only grant leave if the 

other party consents to the change. 

trial may itself raise the issue of 

trial. 

13. Concurrent Jurisdiction 

The prospective court of 

the appropriate mode of 

6.68 Where an accused person is charged with both a summary 

offence and an indictable offence arising out of the same 

incident, and the indictable offence is prosect'ted in a higher 

court, the judge presiding in the higher court should have the 

power to deal with the summary offence. The Commission is 
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currently divided on the question of whether this should be 

subject to the consent of the accused person. Accordingly, the 

prosecuting authority should be obliged to advise the court 

before the trial of any summary charges related to the 

indictable prosecution. We suggest, subject to further 

consideration on this question when we come to deal 

specifically with the subject of appeals in criminal 

proceedings, that appeals from a court (other than the Supreme 

Court) hearing summary charges may be heard by the Cou'rt of 

Criminal Appeal constituted by a single judge of the Supreme 

Court. 

14. Taking Matters into Account on Schedule 

6.69 There should be an extension of the range of offences to 

which the procedure under the Crimes Act s447B whereby a 

"schedule" of other offences is taken into account for the 

purpose of sentence, applies. Where an accused person 

appearing in one of the higher courts ei ther pleads guilty to 

or is convicted of an indictable offence, the court should have 

the power to take summary offences into account on the schedule 

in the same way that other indictable offences may be so dealt 

wi tho 

15. Time Limits for Offences "Triable Either Way" 

6.70 If an offence "triable ei ther way" is to be trit'd before 

the Local Court, it should be regarded as a summary offence for 

the purpose of calculating the time limit within which the 

trial must commence. If such an offence is to be 'tried in the 

higher courts, it should be regarded for this purpose as an 
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indictable offence. However, the relevant time period should 

commence at the conclusion of the mode of trial hearing at 

which the prospective court of trial is determined. (The 

specification of time limits for the prosecution of criminal 

charges is dealt with in Chapter 3.) 

16. Clarification of Powers of District Court 

6.71 The powers of the District Court when si tting in its 

special jurisdiction as a tribunal hearing an appeal against a 

conviction or a penalty imposed by a magistrate should be 

clarified by legislation. 52 The determination made by the 

magistrate that the case is suitable for summary jurisdiction 

should not be capable of being reviewed by the District Court. 

17. Legal Aid for Offences "Triable Either Way" 

6.72 The current policy of the Legal Aid Commission of New 

South Wales, namely that the attitude of the accused person to 

having the case dealt with summarily should not have any 

b0aring on the deci sion whether legal aid should be granted to 

a person accused of an ..>ffence "triable either way", should be 

maintained. 
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Chapter 7 

Committal for Trial or Sentence 

I. INTRODUCTION 

7. I Committal proceedings, which are conducted by a 

magistrate sitting alone in the Local Court, are held in almost 

every case where a person charged with an indictable offence is 

to be tried before a judge and jury. In recent times tha 

fairness and efficiency of the present committal procedure has 

been cri ticised. In the High Court of Australia, the late Mr 

Justice Murphy said: 

The desirability of committal proceedings in 
modern times is doubtful, at least in certain 
kinds of cases. A trend has developed in New 
South Wales in which conspiracy, fraud, and 
various corporate charges become delayed because 
of commi ttal proceedings which go on for months 
or years. These are of tell interrupted with 
excursions into the Supreme Court for rulings on 
points of law or procedure. This not only tends 
to improperly frustrate prosecutions, but also 
can result in embarrassment and oppression to 
defendants. While I do not criticise the 
magistrates who unfortunately have to preside 
over them, such committal proceedings have become 
a disgrace to the administration of criminal 
justice in New South Wales. l 

More recently, Mr Justice OlBrien, formerly the Chief Judge of 

the Criminal Di vision of the Supreme Court of New South Wales, 

observed: 

Committal proceedings have in many cases, at 
least in thi s State, gone beyond their intended 
legi timate purpose in the interests of the 
communi ty and the defendant and have degenerated 
into a prolonged contest, intended almost 
exclusi vely to design and set up a basis for the 
conduct of a trial regarded as inevitably 
justified. They have corne to involve for this 
purpose persistent, repetitive and much 
irrelevant cross-examination as well as long 
debates upon the admissibili ty of evidence, the 
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conduct of voir dire examinations, the exercise 
of discretions and the like, much of it 
appropriate only to an actual trial. The process 
has therefore come under substantial criticism as 
subjecting the community to unjustified 
inconvenience, delay and expense and amounting in 
itself almost to an actual trial in which the 
fundamental role of the jury a:; the only 
constitutional tribunal for the determination of 
issues of fact and the role of the presiding 
judge in the determination of questions of la\.,. 
and of the issues to be left to the jury tends to 
be forgotten. 2 

The purpose of this chapter is to discuss a number of issues 

relating to committal proceedings and to suggest changes to 

particular aspects of the proceedings. At the end of the 

chapter we outline three broad alternative strategies for 

reform. 

II. HISTORICAL DEVELOPMENT OF COMMITTAL PROCEEDINGS 

7.2 In England from the fourteenth century onwards, justices 

of the peace were responsible for the investigation of criminal 

offences. 3 The evidence they collected was presented to a 

"grand jury" of bet\'ieen 12 and 23 people from the local 

district. The grand jury had to decide whether, on the basis 

of that evidence, the accused person shou~d be put on trial 

before a "petty jury" of 12. If at least 12 members of the 

grand jury considered that the person should stand trial, they 

would find the written information alleging the commission of a 

crime to be a "true bill". The information would then become 

an indictment. 4 If the grand jury found "no true bill", the 

accused person would be discharged. The procedure was at first 

inquisi torial rather than adversarial. S The duty of the 

justice was strictly to gather evidence against the accused 
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person, not to dec ide whether there should be a tri al. With 

the cre:J.tion of a public police force in the early nineteenth 

century, the investigative function of the just ices gradually 

disappeared. In 1848 the Indictable Offences Act (Sir John 

Jervis's Act) created commi ttal proceedings in England as we 

know them today. For the first time the accused person was 

required to be present at the hearing and was given the right 

to cross-examine prosecution witnesses, to make a statement and 

to present evidence. The justice was given the task of 

deciding whether the case was sui table for trial. If in the 

justice's opinion there was sufficient evidence to put the 

accused person on trial, or if the evidence raised a strong or 

probable presumption of guilt, 6 then the accused person was 

to be committed for trial. The grand jury became superfluous 

and was ultimately abolished in England in 1933. 7 

7.3 In New South Wales the grand jury system probably 

survived the legislation which established in 1833 the office 

of Crown Prosecutor,8 a state official who decided whether or 

not an indictment should be filed. Although it is not certain 

whl'ther the grand jury system was used in practice, there is 

mention made of it in various legislative enactments. However, 

it is clear that the grand jury system has not been used in New 

South Wales since 1850 when the English legislation which 

created the modern form of committal proceedings was adopted in 

this State. The conduct of these proceedings is now regulated 

by various provisions of the Justices Act 1902. The grand jury 
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system has recently been used in Victoria following a long 

period of apparent obsolescence. We understand that it is to 

be formally abolished by legislation. 

III. PRESENT PROCEDURE AT COMMITTAL PROCEEDINGS 

7.4 At the commi ttal hearing, the accused person is usually 

referred to as "the defendant". In this Discussion Paper we 

use the term "the accused person", the term employed in the 

relevant legislation. The prosecution case is usually 

presented by a police officer attached to the Police 

Prosecuting Branch. In exceptional cases the prosecution may 

be presented by a Crown Prosecutor or by a member of the 

private bar. The accused person is usually required to be 

prefent throughout the committal hearing. 9 Although accused 

people are entitled to be represented by a lawyer, the majority 

are unrepresented. This is probably because legal aid is 

generally not available for committal h 
. 10 earIngs, 

notwithstanding the fact that recent changes in the range of 

indictable offences which may be dealt with summarily wi th the 

consent of the accused person have probably had the effect of 

increasing the 

proceedings. 11 

A. Guilty Pleas 

a vailabi lity of legal aid in committal 

7.5 At the committal hearing the accused person may indicate 

an intention to plead gui lty at any time after the charge has 

been read. 12 Before accepting such plea, the magistrate a 

receives and examines a written statement of the prosecution 

evidence, known as a "hand up brief". If the magistrate 
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accepts the plea, the accused person is committed to the 

District Court or the Supreme Court for sentencing. If the 

accused person changes his or her plea to not guilty in the 

higher court, the judge can ei ther refer the case back to the 

magistrate or direct that the accused person stand trial for 

the offence charged. A direction of the latter kind is deemed 

to be a committal for trial. 13 

B. Contested Committals 

7.6 The accused person is not required to enter a plea after 

the charge is read. If the accused person does not plead 

guilty, or if the magistrate does not accept a plea of guilty, 

the prosecution then calls its witnesses who may be 

cross-examined by the accused person or his or her lawyer. At 

the conclusion of the prosecution case, the magistrate must 

decide whether the evidence is "capable of satisfying a jury 

beyond reasonable doubt,,14 that the accused person has 

commi tted an indictable offence. If the magi strate is not so 

satisfied, the accused person must be discharged. If the 

magistrate is so satisfied, the hearing continues. The accused 

person must then be allowed to make "full answer and defence" 

15 to the charge. He or she is given an opportunity to make a 

statement, to give evidence and to call witnesses. 16 Accused 

people are not obliged to say anything, and in practice they 

generally "reserve their defence", especially where they intend 

to plead not guilty at trial. After hearing the evidence for 

the prosecution and any evidence for the defence, the 

magistrate must discharge the accused person if he or she is of 
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the opinion that "a jury would not be likely to convict the 

defendant of an indictable offence".17 If not of tha t 

opinion, the magistrate must commit the accused person for 

trial for any indictable offence disclosed by the evidence, not 

only that offence actually charged. 18 

C. Paper Committals 

7.7 In 1983 a system of "paper committals" was introduced in 

New South Wales. 19 The system is modelled on similar 

provisions in other jurisdictions both in Australia and 

overseas. The relevant legislation provides that written 

statements tendered by the prosecution are admissible in 

committal proceedings as if the statements were given 

orally.2G However, certain procedural requirements must be 

met. For example, copies of the statements must b.e served on 

the defence within the time specified by the presiding 

magi strate and a statement must be sworn by the person making 

it in a prescribed form. 21 The prosecution has a choice 

whether or not to proceed by way of paper commi ttal. If it 

chooses to do so, the consent of the accused person is required 

before the committal may be conducted in this way. The defence 

can request the magistrate to order the attendance of the 

person who made the statement so that the witness can give 

evidence orally an.d be cross-examined. 22 We should point out 

tha t our proposals in Chapter 4 would, if implemented, 

effectively amount to making the "paper committal" procedure 

mandatory for the prosecution. 
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D. Statistics 

7.8 In 1980 there were 5096 committal proceedings. 23 In 

505 of these there was no committal for trial or sentence 

because the charges were either withdrawn or dismissed. A 

charge is withdrawn where the prosecution offers no evidence 

and the presiding magistrate is therefore not called upon to 

consider the sufficiency of the evidence. Although the precise 

figures are not available, \.;i thdrawn charges would account for 

a significant 

proceedings. 24 

proportion of those 

Little information 

dismissed at committal 

is available on the 

frequency of the use of the paper commi t tal procedure. 

However, the New South Wales Bureau of Crime Statistics has 

begun collecting stati stics on all committals, including paper 

committals, from the beginning of 1985. The Commission will be 

obtaining relevant information from the Bureau in due course. 

IV. ISSUES FOR CONSIDERATION 

A. The Functions of Committal Proceedings 

7.9 The first step in any project to consider the possible 

reform ~f committal proceedings is an examination of the 

functions they serve and the benefits they provide for the 

prosecution, the accused person and the community. The 

following discussion analyses the various functions said to be 

served by committal proceedings in their current form. 
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1. Establishing a Case to be Tried by a Jury 

7.10 The function of the magistrate at a committal hearing 

is, essentially, to consider whether there is a sufficient case 

to be tried by a jury. Commi ttal proceedings afford potential 

benefi ts for both the accused person and the State. An accused 

person who has been wrongly charged with a serious crime is 

given an opportunity to demonstrate that fact in a public 

hearing in which the prosecution is required to show that there 

is justification for the charge. An accused person who is 

discharged by a magistrate after committal proceedings can be 

reasonably sure that he or she will not subsequently be tried 

for the offence charged and is thereby spared the ordeal of a 

criminal trial. The circumstances in which a trial can be 

commenced \-li thout prior committal procedings are discussed at 

paras 7.39-7.40. The enormous strain associated with being an 

accused person which may be manifested in various forms is 

removed at a reI ati vely early stage if there is a di scharge of 

the accused person after committal proceedings. Tne State 

benefi ts because it is saved the cost of a criminal trial and, 

in some cases, the cost of imprisonment pending trial. 

7.11 The statistics cited in para 7.8 show that only a small 

percentage of accused people actually have their cases 

concluded by having the charge dismissed at the committal 

hearing. A mucn greater percentage of accused people have 

their cases concluded either by a decision made by the 

prosecuting authori ty not to proceed with the charge despi te 

the accused person's committal for trial or by the trial 

judge I s direction for a verdict of acquittal during the trial 



- Z63 -

because the prosecution has failed to present a case capable of 

proving the guilty of the accused person. This information may 

suggest that committal proceedings are not adequately 

performing the function of removing from the criminal process 

those cases where there is no justification for holding a 

trial. ZS Although the figures quoted reflect the situation 

before the criteria for committal were altered, there is no 

evidence to suggest that the general posi tion has changed in 

any significant way. 

Z. Disclosure of the Prosecution Case 

7.12 Under the present system, the committal hearing informs 

the accused person, often for the firs t time, of the strength 

of the prosecution case. Whilst the importance of this 

information to the defence has long been acknowledged, there 

has been disagreement as to whether this is a deliberate or 

fortuitous result of committal hearings. 26 Recent judicial 

decisions have acknowledged that one of the fUnctions of 

commi ttal hearings is to provide information about the case to 

the accused person and that a committal hearing might be 

defective in some circumstances for failing to do so 

adequately. 27 Nevertheless, so long as the emphasis remains 

Oh the need to establish a case for trial, committal 

proceedings perform the disclosure function only incidentally 

d . . 1 1 28 an sometlmes lncomp ete y. 
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3. Testing the Prosecution Case 

7.13 Committal proceedings give the accused person 

information which is helpful in deciding whether a criminal 

prosecution should be contested and, if so, in what way. At 

the committal hearing, the accused person has an opportunity to 

test the prosecution evidence by cross-examination, to discover 

potentially inadmiss i ble evidence, and to "rehea rs e" the 

defence case, at least to the extent of trying out possible 

lines of cross-examination. 29 Since the testimony of 

witnesses at the committal hearing is recorded, the credibility 

of any witness who changes his or her version of events at 

trial can be challenged by reference to the evidence given at 

the committal hearing. 

7.14 The extent to which the prosecution case can be tested 

may depend on whether the accused person is capable of 

effective cross-examination or whether he or she is adequately 

represented. 

represented. 

As we noted earlier, most accused people are not 

The strategy adopted by the defence at committal 

proceedings is also important. One approach. is to attempt to 

have the case dismissed at the committal hearing. The more 

usual approach is to use the committal proceedings to determine 

what, if any, defence should be raised at the trial. If the 

latter approach is followed, the cross-examination of the 

prosecution witnesses will attempt to discover the strengths 

and weaknesses of the prosecution case in order to know what 

questions should and should not be asked by the defence at the 
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trial. The accused person can pursue a line of defence at the 

commi ttal hearing which may be abandoned at trial because it 

has been demonstrated to have little prospect of success. 

4. Testing the Consistency of Evidence 

7.15 A further benefit of committal proceedings is said to be 

that they require the wi tnesses for the prosecution to give 

their evidence before a court on two separate occasions. This 

means that the accused person will have the opportu~ity to 

compare the evidence given at trial wi th evidence given at the 

committal proceedings and to use any inconsistencies in the 

evidence to call the credibili ty of the witness into question. 

There is a greater 1 ikelihood that a dishonest or unreliable 

witness will be exposed and a jury is better able to assess the 

weight which should be attached to the evidence. In this way 

the committal proceedings contribute towards the jury coming to 

a more accurate verdict and guard against the risk that 

innocent people may be wrongly convicted. 

5. Assistance to the Prosecution in Preparing Its Case 

7.1,6 The commi ttal hearing may assi st the prosecution in the 

prepara tion of its case, in particular by revealing that the 

credibility of one or more of its witnesses is weakened by 

cross-examination. Again, this is more likely to occur when 

the accused person is legally represented. The prosecution may 

discover that further evidence is needed before the case is 

ready to go to trial. The cross-examination of prosecution 

witnesses may also be a valuable aid in deciding whether or not , 

to "find a bill", since the Crown Prosecutor would otherwise 
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have to rely on the written statements of witnesses without the 

benefit of having had that evidence tested by 

cross-examination. The prosecution may be able to predict what 

the defence case will be at the trial ei ther from the approach 

taken in cross-examination at the committal hearing or from any 

evidence called at the committal hearing by the accused person. 

6. The Perpetuation of Testimony 

7.17 All evidence given at the committal hearing is 

recorded. Among other things, this enables the testimony of a 

wi tness who cannot appear at the trial, for example, because of 

death or serious illness, to be received into evidence. 30 It 

also enables wi tnesses to be excused from attending the trial 

where their evidence is not in dispute or is of a purely formal 

nature. This "perpetuation of testimony" may benefit both the 

prosecution and the accused person. However, whilst it is 

undoubtedly advantageous that the testimony of witnesses should 

be recorded close to the time of the events which are the 

subj ect of the charge, it is not clear that commi ttal 

proceedings are the only means of achieving this objective. 

7. Early Disposition of the Case 

7.18 Although it has been said that it is not part of the 

function of committal proceedings to ensure that the tactical 

objectives of ei ther party are served, 31 the commi t ta 1 

hearing gives both the prosecution and the defence a first view 

of the case as it will appear to the court of trial. This 

preliminary view may lead to the early disposition of the case 

where the prosecution decides not to proceed despite the fact 

t. _ 
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that the accused person has been commi tted for trial. 

Conversely, after the prosecution case has been disclosed at 

the commi t tal hearing, the accused person may decide to plead 

guilty at trial. It is also open to the prosecution to accept 

a plea of guilty to a less serious charge in full discharge of 

an indictment for a more serious offence or to change the 

charge to one which it considers more suitable to the 

circumstances of the case. Both parties can use the knowledge 

of the case derived from the committal hearing to avoid a 

contested trial. 

8. Identification of Issues Between the Parties 

7.19 The experience of the committal hearing and the 

transcript of those proceedings are valuable sources of 

assistance in the preparation for trial. One of the most 

important potential benefits of the committal proceedings is 

that the issues which will be in dispute at the trial are 

clarified. This may avoid the need to call evidence to prove 

undisputed matters and consequently reduce the duration of the 

trial. 

9. Publicity of the Proceedings Attracting Previously Unknown 
Witnesses 

7.20 It has been suggested that the publicity given to the 

evidence at committal proceedings may result in potential 

wi tnesses coming forward, leading to a more accurate and just 

result at trial. 32 This is in fact an infrequent occurrence 

and would appear in any event to apply only to the relatively 

small percentage of criminal cases which are given publicity in 
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the media. In practice, there is usually greater publici ty 

given to the fact that a person has been charged with an 

offence and to the preliminary court proceedings which follow 

the laying of the charge. 

B. Limits on the Full Realisation of These Functions 

1. Representation of the Accused Person 

7.21 The functions of commi ttal proceedings listed above are 

not all effectively realised in every case for a number of 

reasons. Most of the potential benefits of the proceedings, 

from the point of view of both the accused person and the 

prosecution, depend to a large degree on the accused person 

having adequate legal representation. Yet the majority of 

accused people are not represented at committal proceedings and 

so lack the ability to conduct a skilled cross-examination of 

the prosecution witnesses. We return to the subject of legal 

representation at committal proceedings in paras 7.48-7.49. 

2. Prosecution Not Obliged to Call All Witnesses 

7.22 The committal hearing is principally directed towards 

establishing whether or not the accused person should be 

required to stand trial before a judge and jury. Since the 

prosecution need only adduce sufficient evidence to satisfy the 

magistrate that the accused person should be committed for 

tri al, it is not obliged to call all of the witnesses it 

proposes to call at the trial. 33 In many cases the 

prosecution decides not to call certain evidence at the 
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committal hearing. This evidence is therefore not disclosed to 

the defence at that stage, not tested by cross-examination and 

not available at the trial if the witness cannot later be found. 

3. Duplication of Resources 

7.23 The potential savings in the time taken to prepare a 

case for trial are not fully realised because the prosecution 

at the committal proceedings is usually conducted by a 

different agency from that conducting the prosecution at the 

trial and the two agencies operate independently of each 

other. The legal officer from the Office of the Solicitor for 

Public Prosecutions who prepares the matter for trial and the 

Crown Prosecutor who conducts the prosecution at the trial 

itself, are generally not involved in the committal hearing. 

These officers must familiarise themselves with the case after 

the committal proceedings have been completed and therefore 

prepare and present the matter by reference to the transcript 

of the committal hearing. In the "Croatian Conspiracy" case, 

an officer of the Solicitor for Public Prosecutions was 

involved in the committal proceedings. This enabled the trial 

brief for the Crown Prosecutor to be prepared quickly after the 

conclusion of the committal proceedings. In the committal 

proceedings invol vtng the Mi lperra shootings, the prosecution 

case was presented by a senior Crown Prosecutor assisted by 

another Crown Prosecutor and instructed by the Solicitor for 

Public Prosecutions. The time taken to prepare this major 

prosecution for trial was dramatically reduced because those 



- 270 -

responsible for prosecution at the trial \vere already familiar 

with the case through their involvement in the committal 

proceedings. 

4. Delay Between Committal and Trial 

7.24 In Chapter 1 and again in Chapter 3 we gave some case 

histories which illustrated the extent of delay currently being 

experienced in the criminal justice system in New South Wales. 

In some cases, committal proceedings are separated from the 

trial by periods as long as three years where accused people 

are on bail and sometimes up to 12 months for accused people 

held in custody. One of the serious consequences of such long 

delays is that the events about which witnesses are giving 

evidence happened so long ago as to make their independent 

recollection of them unlikely. Witnesses must rely on their 

statements or earlier evidence in order to refresh their 

memories. This means that the consistency of the evidence 

cannot be tested as effectively. Any discrepancy in the 

evidence can be explained away by the passage of time. More 

seriously, witnesses may be unable to give evidence on 

important matters in issue which have not been the subject of 

prior testimony because they simply cannot remember relevant 

details. The considerable delay may cause substantial 

inconvenience 

resentment. 

to witnesses and generate understandable 
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C. The Grounds for Committal 

7.25 The magistrate must apply two separate tests when 

deciding whether or not to commit an accused person for trial 

under s41 of the Justices Act 1902: 34 the first after hearing 

the evidence for the prosecution, the second after all the 

evidence for the prosecution and the defence has been taken. 

Recent legislation has changed the terms in which these tests 

are expressed. In order to understand the intention of the 

current legislation, its likely effects and its possible 

problems, it is necessary to cons ider the criteria for 

committal which applied before the recent amendments. 35 

1. The Old Formula 

7.26 The original version of the first test required the 

magistrate to be of the opinion that a "prima facie case" had 

been made out by the prosecution before continuing with the 

committal hearing. On the other hand, if the evidence for the 

prosecution was "not sufficient to warrant the defendant being 

put upon his trial", the magistrate had to discharge the 

accused person at the end of the case for the prosecution 

without inviting the accused person to call evidence. The 

meaning of this test was considered most recently in the case 

of Wentworth v Rogers. 36 According to one of the judges of 

the New South Wales Court of Appeal, the magistrate was 

required to rule upon the sufficiency of the prosecution case 

without taking into account the credibility of prosecution 

witnesses or the proper weight to be given to their evidence. 

Nor was account to be taken of any evidence favourable to the 

accused person which emerged during the prosecution case. 37 
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In our view, the validi ty of these observations is questionable 

since, as the judge went on to say, another formulation of the 

question the magistrate was bound to ask \vas IIwhether the 

evidence adduced by the prosecution is capable of producing 

satisfaction beyond reasonable doubt in the minds of a 

reasonable jury". 38 The notions of "reasonable doubt ll and lIa 

reasonable j uryll seem in our view to demand a consideration of 

credibility and weight. 

7.27 The second test in the repealed section required the 

magistrate to commit the accused person for trial if he or she 

was "of opinion that the evidence is sufficient to warrant the 

defendant being put upon his trial for an indictable offence, 

or if the evidence raises a strong or probable presumption of 

the guilt of the accused ll . 39 There was considerable confusion 

and disagreement regarding the application of this test. The 

main question was whether or not it required the magistrate to 

consider something more than was required under the first test, 

in particular whether there was a need to make some assessment 

of the credibility or weight which a jury might attach to the 

evidence of the prosecution witnesses. In Wen ... 'rth v Rogers, 

the Court of Appeal held that the first part of the second test 

"f h h f" t b I" d 40 It was In act t e same as t e Irst test 0 e app Ie. . 

was further held that the test of whether "the evidence raises 

a strong and probable presumption of guilt" must be resolved by 

the magistrate deciding whether, on the whole of the evidence, 

he or she - and not a hypothetical jury - thinks it probable 

that the accused person is guilty of the offence charged. 41 

According to Samuels JA: 
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Nothing in s4l authorizes a committing magistrate 
to discharge a defendant on the ground that in 
the magistrate's opinion a jury would not convict 
the defendant. It is no part of a committing 
magi strate I s function to conj ecture what a jury 
would or might do or not do. His duty is 
confined to determining what it could reasonably 
and properly do. 42 

Whilst his Honour recognised and recalled from his own 

experience that a convention had developed permi tting 

magistrates to speculate as to what a reasonable jury properly 

instructed might do, his Honour concluded that this development 

was plainly not authorised by the language of the section. 

2. The Current Formula 

7.28 The terms of the current law have been explained in para 

7.6. The amendments were intended to make the law and practice 

correspond wi th the convention to which Samuels JA referred in 

Wentworth v Rogers. Under the fi rst test, to be applied at the 

completion of the evidence for the prosecution, the magistrate 

must consider all the evidence available at that stage and not 

just that favourable to the prosecution. Under the second 

test, to be applied after any evidence for the defence has been 

called, the magistrate must have regard to the prospects of 

conviction. The new criteria arguably require higher standards 

to be met before an accused person can be committed for tri al 

than those which magi stra tes were required to apply according 

to the law as it was held to be in Wentworth v Rogers. 43 

Before that case, only a small percentage of accused people 

were discharged following committal hearings 44 and yet as 

many as 6% of cases were discontinued after committal but 

before trial. 45 The cases where "no bill" was found must have 
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included many where the At torney General, acting on the advice 

of Crown Law Officers, did not consider that the evidence 

available justified the accused person being put on trial. It 

is clear that committal proceedings had not been adequately 

performing the function of screening out "weak" cases. Whether 

the new criteria mean that such cases will in future be 

screened out remains to be seen. 

Interpretation of the New Criteria 

7.29 Three highly publicised committal hearings conducted 

during 1985 ha~e resulted in three different interpretations of 

the new section. In Wong's case,46 the magistrate decided to 

discharge the accused person, who had given sworn evidence at 

the committal proceedings, because in his view a reasonable 

jury would be more likely to believe her version of events than 

not. If they believed her evidence might be true, they would 

be obI iged to acqui t. On a11 of the evidence a jury "would not 

be likely to convict", and hence in accordance with the terms 

of the legislation the accused person must be discharged. In 

Murphy's case, the magistrate held that the new powers did not 

require or permit a court to evaluate or speculate on whether a 

jury was likely to believe the evidence of one witness against 

another. 47 A third approach was adopted by the magistrate in 

Foord's case. 48 In his view, the new provision does require 

consideration by the magistrate of the credibility of testimony 

and of the weight to be given to such testimony. 
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7.30 The Supreme Court of New South Wales has considered the 

new legislation in two cases. In the first, 49 Mr Justice 

O'Brien made a thorough analysis of the development of the 

relevant law and concluded that the terms in which the first 

test is now couched require the magistrate to base the relevant 

opinion solely upon an examination of the evidence. His Honour 

held that it was no part of the magistrate's function to 

entertain considerations favouring the prosecutor or favouring 

the accused person, as would occur, for example, if a 

determination were made in favour of the accused person based 

on an "apprehension of oppression,,50 in ordering that the 

matter proceed any further. 51 

7.31 In relation to the second test, his Honour held: 

It is clear, therefore, that at the second stage 
of the committal proceedings the magistrate is 
now to make some kind of forecast of the outcome 
of a trial of the defendant. And that is to be 
done upon all the evidence he has heard wi thout 
regard to any considerations outside the evidence 
since there is again, as in s41(2), the dual 
intimation that "after considering all the 
evidence" the opinion to be formed is one "having 
regard to all the evidence". 

It is obvious that the magistrate must give 
attention to the weight and acceptabili ty of the 
evidence in relation to the character of the 
evidence itself and the credi bili ty of the 
wi tnesses who gave it. But he is to do so from 
the point of view of a reasonable jury which is 
presented with the evidence, and neither more nor 
less than the evidence, he has heard. He is 
required to make an assessment of the effect of 
all that evidence would have upon the 
hypothetical reasonable jury properly instructed 
and to make a forecast of the possibility of 
conviction upon that evidence. There must, of 
necessity, be some standard set for such an 
exercise in forecasting. Out of all the 
expressions used in Wentworth v Roters for what 
the magi strate might not do t e amendment 
introduces the word "likely" or rather "not 
likely" as the standard of forecasting. 52 
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7.32 In considering the meaning to be given to the word 

"likely" as it appears in s41(6), his Honour observed that the 

commi ttal proceedings were not to be in effect a preliminary 

trial as to the guilt of the accused person, nor was it the 

function of the magistrate to usurp the role of the jury. He 

concluded: 

7.33 

In determining then whether a defendant should be 
committed for trial the function intended by 
s41(6) as best serving the interests or competing 
interests of all concerned is, in my oplnlon, 
that the defendant should be discharged when an 
opinion can affirmati vely be reached that there 
is no real chance or prospect of conviction but 
that in the absence of such an opinion the 
defendant should be commi tted. No useful purpose 
is, in my oplnl0n, served by talking in this 
connection of percentage chances or of the 
gambler's odds which is not in any event how the 
mind works in matters of this kind. Rather is it 
necessary to talk of real and not mere 
possibili ties as the standard of forecasting 
which is required in applying s41(6).53 

In a later d .. 54 eClSl0n, Mr Justice Yeldham expressly 

approved the construc.tion of s4l(6) made by Mr Justice O'Brien 

in Chid's case. In doing so his Honour referred to more recent 

authority which tended to support that construction55 and 

concluded: 

Perhaps another way of putting the test which 
O'Brien (CJ of Cr D) enunciated is that a 
defendant should be discharged when an op~nion 
can affirmatively be reached that there IS a 
substantial (Le. a "real and not remote") chance 
that a jury would not convict the defendant. 56 

With respect, this formulation of the test appears to run 

contrary to the construction given to the legislation in the 

judgment of Mr Justice O'Brien. "No real chance of conviction" 

is a much different test from "a real chance of acquittal". 

Perhaps all that can safely be said is that the interpretation 



- 277 -

of the legislation is unclear and will remain so until the 

rna tter has been considered by the Court of Appeal or the High 

Court of Australia. 

D. The Consequences of the Committal Hearing 

7.34 Where an accused person pleads not guilty, the 

magistrate must determine at the conclusion of the committal 

hearing whether to discharge the accused person or to commi t 

for trial. If the accused person pleads guilty, the magistrate 

must commit the accused person for sentence in a higher court. 

1. The Effect of an Order Discharging the Accused Person 

7.35 A magistrate's order discharging an accused person is 

not equivalent to an acquittal. The prosecution may be 

continued by a further committal hearing, or the Attorney 

General may issue an ex officio indictment. There is no 

requirement that the prosecution must have further evidence 

before taking either of these steps, although the circumstances 

in which the prosecution believes it can obtain a conviction 

with the same evidence as that which failed to persuade a 

magistrate to commit for trial must be rare. 

person who has been acquitted at a trial 

Nevertheless, a 

is in a better 

position than a person who has been discharged at the committal 

proceedings or, for that matter, one who has been granted a "no 

bill" subsequent to committal. One of the fundamental 

principles of our system of criminal justice is th::t a person 

who has been acquitted of an offence may never again be tried 

on that charge. However, this principle, frequently referred 

to as the doctrine of autrefois acqui t, only applies following 

acquittal at trial. 
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2. The Jurisdiction of the Higher Courts Where an Accused 
Person has Been Committed for Trial or Sentence 

7.36 The magistrate's decision to commit for trial is not of 

itself sufficient to place the accused person on trial. The 

trial can only take place when a Crown Prosecutor has decided 

that the accused person should be tried and "finds a bill" 

(for a fuller analysis of this procedure, see Chapter 10). 

More importantly, the decision to commit a person for trial in 

the Supreme Court or the District Court does not give the 

higher court jurisdiction in the case, except to the extent of 

the relevant court being able to hear an application for bail. 

7.37 Because the higher court's jurisdiction in the case only 

commences upon presentation of the indictment, the courts do 

not have effective control over the case between committal and 

trial. The practical effect is that the prosecuting 

authori ties decide the time at which the trial will commence. 

Although a case might be listed to be heard on a certain date, 

the prosecution may decide not to present the indictment, thus 

preventing the trial from proceeding on that date. We are 

satisfied from our own inquiries that the prosecuting 

authori ties only rarely adopt such a practice and then only 

where they consider it to be justified. Notwithstanding the 

fact that the prosecution may have acted in good faith, it may 

nevertheless have acted wrongly. It is the potential for error 

that causes us concern. The fact that the court has no 

effective and immediate jurisdiction to control and remedy any 

injustice appears to be the root of the problem. We have noted 

at para 3.12 that some courts have recently used the power to 
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grant an indefini te stay of proceedings where the continuance 

of the prosecution would be an abuse of process. It should be 

emphasised that this power has only been used on a few 

occasions and only in cases where the ci rcumstances have been 

considered exceptional. It is not entirely clear but it is 

apparent that in each case the court made the order after the 

indictment was presented or after the Crown Prosecutor had 

indicated an intention to present the indictment. 

7.38 The Supreme Court can exercise a limi ted control over 

accused people awai ting trial who are being held in custody. 

This control derives from the ancient process of "gaol 

delivery". Cases involving accused people on remand are 

reviewed by a Supreme Court judge four times each year. The 

judge can order the release from gaol of any prisoner who, in 

his or her vie\v, has been held in custody for too long. In 

practice, prisoners are seldom discharged because the judge is 

usually satisfied by the prosecution's explanation of the 

delay. "Gaol delivery" is not an adequate safeguard against 

the damaging effects of delay in the prosecution of criminal 

offel1ces. 

3. The Ex Officio Indictment Procedure 

7.39 The Attorney General can launch a prosecution by means 

of an ex officio indictment. 57 This is an exceptional means 

of prosecuting and is rarely used. 

circumstances in which it may be used: 

The following are the 
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* Where there has been, for example, a coronial 
inquest, an ex officio indictment may be filed, 
after the prosecuting agencies have considered 
the evidence presented or finding made at that 
hearing. This action may often follow a decision 
at the earlier hearing to formally "refer the 
papers to the Attorney General". 

* Where a person charged with an indictable offence 
has been discharged by a magistrate at committal 
proceedings, the prosecuting authorities may 
nevertheless decide that the case is one in which 
a prosecution is justified. 

* In some cases, the order made by a magistrate to 
commit a person for sentence in a higher court is 
invalid in a formal respect and an ex officio 
indictment is presented in order to overcome that 
technical irregularity. 

* Where there have been no preliminary proceedings 
of any kind, an ex officio indictment may be used 
to bring an accused person to trial in the higher 
courts. 

It is unusual for an ex officio indictment to b~ filed 

where there have been no preliminary proceedings of any kind. 

In Barton v The Queen S8 a majority of the High Court S9 

dealt with an application by the accused person for a stay of 

proceedings on an ex officio indictment by ordering that the 

matter be remitted to the Supreme Court of New South Wales for 

further consideration in the light of the judgment of the High 

Court. Three of the judges of the Court expressed the view 

that "a trial held without antecedent committal proceedings, 

unless justified on strong and powerful grounds, must 

necessarily be considered unfair. ,,60 The practical effect of 

the Barton case appears to be that an ex officio indictment 

presented in the absence of some form of preliminary 

proceedings runs the risk of being successfully challenged on 

the basis that the accused person is significantly 
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disadvantaged by the conduct of a prosecution in this manner. 

The accused person is denied knowledge of what the prosecution 

wi tnesses say on oath, the opportunity of cross-examining the 

wi tnesses, the opportuni ty of calling evidence in rebuttal and 

the possibility of the magistrate ordering that the accused 

person be discharged. It was said in Barton that the 

deprivation of these advantages is "a serious departure from 

the ordinary course of criminal justice" . 6l However, there 

may be circumstances where an accused person refrains from 

challenging' the indictment and effecti ve1y consents to the 

prosecution proceeding by way of ex officio indictment. An 

accused person I s consent is not likely to be gi ven except in 

those cases where he or she may be anxious to avoid the 

publicity attending the committal proceedings or wishes to have 

the charge dealt with quickly and in particular where there is 

a plea of guilty intended. 

E. Review of Committal Proceedings 

1. Judicial Review 

7.41 The higher courts have generally been reluctant to 

review decisions made by magistrates in the course of committal 

d " 62 procee lngs. This attitude is well summarised in the 

following remarks made by Chief Justice Gibbs of the High Court: 

This Court has in a number of cases said that it 
is wrong that the ordinary course of proceedings 
in the criminal courts should be interrupted by 
applications for declarations as to questions 
that will or may arise in the criminal 
proceedings. 63 
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In a recent decision Justice Kirby, the President of the Court 

of Appeal of the Supreme Court of New South Wales, has 

identified the reasons for the "rule of restraint" which 

operates to limi t the intervention of the higher courts in the 

conduct of committals to those cases where "special" or 

"exceptional" circumstances exist. He cites the following 

reasons: 

* the undesirability of discontinuity, disruption 
or delay in committal proceedings; 

* the superior knowledge of the 
magistrate concerning the whole 
circumstances of the case under 
consideration; 

commi tting 
£ acts and 

his or her 

* the undesirabili ty of 
declaration or the 
misused to justify 
courts of matters 
magistracy; 

the beneficial remedies of 
prerogative writs being 

transfer to the superior 
committed by law to the 

* the cost, much of it borne by the publ ic purse, 
of proliferating litigation, especially at an 
interlocutory stage, which diverts attention from 
the real substance of the accusations brought and 
concentrates instead upon peripheral and often 
procedural matters; 

* the undue advantage that may be given to rich and 
powerful accused people to interrupt and delay 
the operation of the criminal law in a way not so 
readily available to ordinary citizens; and 

* the power of the Attorney General to present an 
ex officio indictment or to refuse to present an 
indictment, whatever the outcome of the committal 
proceedings. 64 

7.42 Until relatively recently, the higher courts would not 

review decisions of committing magistrates at all. In the 

leading case in New South Wales, Ex parte Cousens Re 

Blackett,65 an application for an order in the nature of the 

prerogative writ of prohibition, which prevents any action 
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being taken to enforce the order made, was denied on the ground 

tha t commi ttal proceedings are administra ti ve and not judicial 

in nature. Whilst it was acknowledged in that case that many 

administrative decisions are subject to review, it was held 

that the magi strate IS deci sion in committal proceedings is not 

reviewable. Cousens I case was followed in several later cases 

but was doubted by the Chief Justice, Sir Laurence Street, in 

Connor v Sankey66 and later by Mr Justice Mason, as he then 

was, in the High Court of Australia. 67 In a recent Court of 

Appeal decision, Mr Justice Glass affirmed the correctness of 

Cousens with respect to the remedies of prohibition and 

certiorari but said that the case did not preclude a court of 

review making an order for mandamus which requires the 

magistrate to perform a particular duty in accordance with the 

1 a \'1 as the higher court holds it to be. 68 In the course of 

concluding that a declaration would be the most appropriate 

order, Mr Justice 

reconsidered. 69 Not 

Hutley said 

surprisingly 

that 

in 

Cousens should be 

the light of these 

authori ties, the present state of the law regarding the 

availability of prerogative relief in the nature of prohibition 

has been described as uncertain. 70 

7.43 It has also been held that the Supreme Court has the 

power to grant declaratory 

charged with an offence which 

1 · f7l re le to 

is unknown 

a person who is 

to the law, 72 where 

a statutory procedural requirement has not been complied 

wi th73 or where there has been a denial of natural justice at 

h . 1 h . 74 C h b d t e comml tta ear lng. ourts ave een prepare to examine 

whether, on the evidence at the committal hearing, the 
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magistrate could have formed the opinion that a prima facie 

case existed against the accused person. 75 Nevertheless, it 

is clear that the mere fact that a magistrate has made a 

mistake is not 76 enough. The power to grant declaratory 

relief in respect of the finding of a prima facie case should 

only be granted in exceptional circumstances and the discretion 

to do so should be exercised with great care. 77 

7.44 To summarise, the circumstances in which the remedies of 

prohibition or certiorari are available in respect of committal 

hearings remain unclear. Mandamus has now been allowed at the 

suit of a private informant in exceptional circumstances. 

Declarations are available \l1here a magistrate acts contrary to 

law, but again, only in exceptional circumstances. Curiously, 

these remedies appear to have been more readily granted to the 

informant rather than to the accused person. This may be 

because an accused person has other avenues of review 

available, notably the right to make an application to the 

Attorney General requesting that "no bill" be filed and the 

trial i tsel£. 

2. Commonwealth Offences 

7.45 Where an accused person has been charged with an 

indictable offence created by a law of the Commonwealth, the 

decision of a New South Wales magistrate in the course of 

committal proceedings may be reviewed by the Federal Court 

under the provisions of s16 of the Administrative Decisions 

(Judicial Review) Act 1977 (Cth). Since the decision is 

administrative rather than judicial in nature, relief similar 
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in effect to the prerogative writs or to a declaration is 

clearly available under thi s Act to accused people who have 

been committed for trial and may even be available to challenge 

the decision to lay a charge in the first place. It has been 

held that the court should only interfere with the normal 

course of criminal proceedings in exceptional cases. 78 We 

understand that there is currently considerable concern about 

the frequency 

made. 79 The 

with which applications of this kind are 

legislation was not originally intended to 

provide a means of reviewing committal decisions as a matter of 

course. This Commission is not charged with the task of 

examining Commonwealth laws but we should note that, in our 

view, it is unsatisfactory that different remedies for the 

review of committal proceedings conducted by magistrates in New 

South Wales should be available depending on whether the 

prosecution has been launched by the State or the Commonwealth. 

3. Other Procedures for Review 

7.46 Following committal, the magistrate's decision is, in 

effect, reviewed by both the prosecuting agency and the court 

of trial. The prosecuting agency is not, of course, empowered 

to declare that the magi strate made an error or to compel the 

magistrate to rehear the proceedings. Nevertheless, the Crown 

Prosecutor must consider whether the accused person should be 

tried and whether the charge in respect of which the accused 

has been committed is appropriate. If the Crown Prosecutor 

disagrees with the magistrate's decision to commi t for trial 

and recommends that "no bill" be found, the matter will be 

considered by either the Solicitor General or the Crown 
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Advocate. The accused person may at any time before trial 

apply for a "no bil1", in which case the matter is given 

similar consideration. This procedure is dealt with in greater 

detail in Chapter 10. 

7.47 At the commencement of the trial, that is, after the 

indictment has been presented, the accused person is entitled 

to request the judge to rule that the conduct of the committal 

proceedings, or the absence of committal proceedings,80 has 

been unfair or an abuse of process. In one recent case, where 

it was held that the conduct of the committal proceedings had 

not been in accordance with the law, those proceedings were 

declared to be void and fresh committal proceedings were 

ordered to be he1d. 81 In another recent case, the accused 

person had been brought before the District Court on an ex 

officio indictment following a lengthy coronia1 inquiry where 

he had been legally represented and had been allowed to 

cross-examine all witnesses. On the accused person's 

application to the trial judge, committal proceedings were 

ordered to be held. 82 At the conclusion of those proceedings, 

the accused person was discharged. 

7.48 We have noted that judicial review of a magistrate's 

decision at committal proceedings is available on the 

application of the informant. In addition, where a magistrate 

has discharged an accused person after committal proceedings, a 

dissatisfied informant may make representations to the 

prosecuting authority that it take a different view of the case 

and file an ex officio indictment. 83 
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F. Other Issues 

1. Legal Representation 

7.49 Legal aid is generally not available to accused people 

for the purpose of providing representation at committal 

proceedings. Because of financial and staff cons traints, the 

policy of the Legal Aid Commission of New South Wales is to 

grant legal aid for committal proceedings to young people and 

people charged with murder (or attempted murder) or where 

exceptional circumstances exist. 84 In addition, people who 

are charged with indictable offences capable of being dealt 

with summarily may qualify for legal aid for the hearing of the 

matter in the Local Court. If that hearing is conducted as 

committal proceedings rather than summary trial, then they will 

have had, by an indirect means, the benefi t of legal 

representation at committal proceedings. The result of this 

policy, combined with the cost of obtaining private legal 

representation, is that a minority of accused people are 

represented at the committal hearing. It should be noted that 

the Legal Aid Commission's policy regarding the provision of 

legal aid at commi ttal proceedings is currently under review. 

The following have been put forward as reasons in favour of 

extending legal aid to this area: 

* It would remove the anomalous gap in the existing 
provlSlon of aid in indictable criminal cases 
whereby assistance is given at the ini tial 
appearance at court (the duty solicitor scheme) 
and then withheld until the final step in the 
proceedings. 

* It is important that 
justice have the 
fairness. A system 
prosecutor is matched 
perhaps inarticulate, 
have that appearance. 

the system of criminal 
appearance of manifest 
in which a professional 
aga inst an unrepresented, 
accused person does not 
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* From a humanitarian viewpoint, it would greatly 
benefi t accused people by assisting them through 
an important part of the criminal justice process 
which they would otherwise often find frightening 
and bewildering. 

* It would be of significant benefit to accused 
people and their legal representatives at trial 
by laying early groundwork for subsequent 
defences, as well as preventing unrepresented 
accused people doing harm to their later chances 
of acquittal by asking inappropriate questions. 
A significant number of charges may well be 
dismissed at the commi ttal stage if the accused 
person is properly represented. 

* The fact that accused people were represented 
would usually ensure the protection of their 
rights in respect of matters such as bail, delays 
in dates for hearing, "no bill" applications and 
plea negotiations with the proscution. 85 

At para 7.21, we pointed out that the absence of legal 

representation severely restricts the usefulness of committal 

proceedings. In fact, the full benefits which are supposed to 

flow from committal hearings are virtually unobtainable without 

effective representation. The evidence given at the commi ttal 

proceedings will not have been properly tested. The lawyer who 

acts for the accused person at trial will not usually have been 

involved in the committal hearing and therefore wi.Ll not have 

the benefit of the additional preparation, nor the benefit of 

discovering the strengths and weaknesses of the prosecution 

case, which the hearing might have provided. For these 

reasons, the unavailabili ty of legal aid frequently results in 

committal proceedings failing to achieve their objectives. 
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2. Waiting Times and Delay 

7.51 One frequent and important cri ticism of committal 

proceedings has been that they take up a significant amount of 

court time and, consequently, are a cause of delay. The 

proceedings involve the presentation of evidence-in-chief and 

cross-examination of most or all of the prosecution witnesses 

to be called at the trial. Where an accused person is legally 

represented, argument on matters of law, particularly 

concerning the admissibility of evidence, is often lengthy and 

in any event does not conclude the issue, for the decision made 

on such a matter at the committal hearing is not binding on the 

court of trial. The time taken by committal proceedings uses 

resources \olhich could otherwise be devoted to dealing wi th the 

remainder of the enormous workload carried by the Local 

Courts. As we have noted, cases are usually prepared by two 

different prosecuting agencies. This adds to the time which 

must necessarily be taken up before the case can come to trial 

in one of the higher courts. 

3. Expense 

7.52 In order to estimate the overall cost of committal 

proceedings, the following expenses must be taken into account: 

* Court costs including the provision of facili ties 
and the salary of the magistrate and ancillary 
court staff. 

* The cost of legal representation 
prosecution and the accused person. 

for the 

* Recording and transcription costs to produce a 
transcript of proceedings. 

* Witnesses· fees and the disruption caused to 
their everyday lives. 
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* The costs caused by the una vailabi Ii ty of police 
required to give evidence at committal hearing. 

* The cost of providing escorted transport from 
prisons for accused people held in custody. 

It is not necessary to attempt to quantify these costs in order 

to gather support for the proposi tion that committal 

proceedings are expensive. It is self-evident that the costs 

borne by the communi ty for commi ttal proceedings, both direct 

and indirect, are substantial. The cost to accused people is 

also enormous. Even the modera tely wealthy often find their 

resources are so drained by the cost of legal representation at 

commi ttal proceedings that they need to apply for legal aid at 

the trial. In considering the factor of expense, it should not 

be overlooked that the prosecution of accused people on serious 

charges is a burden which must be discharged responsibly by the 

State in a civilised community. Whilst we accept that the 

proper administration of justice will necessarily be expensive, 

we consider it important to ensure that the most cost efficient 

procedures consistent wi th the maintenance of a high standard 

of justice are used. 

4. Publicity Given to Committal Hearings 

7.53 Publicity given to committal proceedings, such as 

reports of the evidence or of the fact of committal, can be 

prejudicial to the proper administration of justice. In 

particular, jurors may be affected in one or both of two ways. 

Firstly, jurors may have formed an impression of the nature and 

strength of the case against the accused person as a result of 

publicity given to the evidence called at committal proceedings 
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which will usually only be evidence in the prosecution case. 

This may include evidence which will not be admi tted at the 

trial, or which was incompletely, inaccurately or sensationally 

reported. Secondly, publicity of a magistrate's opinion, made 

in accordance with the terms of the legislation, that a jury 

would "not be unlikely" to convict the accused person may 

prejudice potential jurors. This problem is exaggerated where 

the magistrate goes beyond the requirements of the legislation 

and declares that, in the magistrate's opinion, a jury would be 

"likely" to convict. These aspects of publicity present a real 

threat to an accused person I s right to a fair trial in \vhich 

the jury should base its verdict solely on an impartial 

assessment of the evidence admitted at the trial. We deal with 

the question of publici ty in greater detail in Chapter 13 but 

for present purposes we point out that the combined effect of 

the criteria for committal and media publici ty may serve to 

jeopardise the prospect of conducting a fair trial. 86 

5. Transcript of Committal Proceedings 

7.54 At present the transcript of the committal proceedings 

is not immediately available to the parties after committal. 

Indeed, complaints about the transcript becoming available only 

just before trial are frequently made by accused people. This 

delay results in less adequate preparation for trial. In the 

first place, where the prosecuting authority takes time to 

obtain the transcript, its decision as to the charges that 

should be pursued is delayed. Secondly, delay in getting the 

transcript to the accused person or his or her legal 
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representatives means the defence will be slow to make an 

informed decision as to the plea that will be made to the 

charge or to prepare for the trial in the event of a contested 

case. In our opinion, the additional resources required to 

ensure that the transcript is available promptly after 

committal \"ould be relatively small. The cost of producing the 

transcript of the committal proceedings is an expense which can 

be postponed but never avoided. Once this is recognised, it 

should also be realised that it is desirable for the transcript 

to be provided sooner rather than later. Any additional 

expendi ture would be more than justified by the prospect of 

earlier and more effective preparation by both the prosecution 

and the defence and a consequent reduction in delays. 

5. Incidental Matters 

7.55 A number of incidental matters were raised in the 

Commission's First Issues Paper on Criminal Procedure. 87 Some 

of these remain unresolved. We intend to repeat the 

suggestions for reform of these matters in this Discussion 

88 Paper. 

v. THE POSITION IN OTHER JURISDICTIONS 

A. England 

7.56 The procedures followed in oral committal hearings in 

England are similar to those applicable in New South Wales. 

The hearing is presided over by a magistrate or a justice of 

the peace, assisted by a legally qualified justice's clerk . 

According . 1 89 th to a recent artlc e, e practice of justices in 

hearing "old style committals" has changed, at least in 

London. The considerations previously applied by justices to 
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decide whether an accused person should be committed for 

trial 90 have been replaced by the test formula ted for use by 

trial judges in determining a submission of no case to 

answer 91 namely, that if the prosecution evidence taken at 

its highest is such that a jury properly directed could 

properly convict, then the justices should hold that there is a 

case to answer and commit the accused person for trial. Whilst 

the accused person has the right to call evidence at commi ttal 

proceedings,92 it is suggested 93 that there is no point in 

the accused person exercising this right since nothing that he 

or she may do will alter the strength of the case for the 

prosecution "taken at its highest". 

7.57 Since 1968, "paper committals" have been available in 

England. 94 The prosecution must serve the written statements 

of its witnesses on the defence. Each statement must be signed 

by the witness and include a declaration that the witness 

believes the contents of the statement to be true and is a\iare 

of the possi bili ty of prosecution for wi lfully making a false 

statement. A preliminary hearing is then held at which the 

accused person is given the opportunity to object to any of the 

Ivri tten evidence tendered by the prosecution. If there is no 

such obj ection made by an accused person liho is legally 

represented, the right to a committal hearing is effectively 

Ivai ved. The court is not required to consider the material 

disclosed by the papers and simply commi ts the accused person 

for trial. Alternatively, the accused person may require 

prosecution witnesses to attend to give oral evidence and may 
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elect to call wi tnesses to give evidence. He or she may also 

choose to make a submission of no case to answer. If the 

accused person takes any of these steps, the proceedings are 

conducted in the conventional form and the court must consider 

the sufficiency of the evidence against the accused person in 

deciding whether there should be a commi ttal for trial. The 

overwhelming majority of committal proceedings are conducted by 

tile "paper committal" method. 95 

B. Scotland 

7.58 In Scotland there are no committal proceedings as we 

know them. The deci sion whether or not to comIlli t an accused 

person for trial is made by the Procurator Fiscal, a legally 

qualified public official whose jurisdiction operates wi thin a 

defined geographical area. Upon receiving a police report of a 

crime, the Procurator makes inquiries, issues instructions to 

the police and examines all available witnesses, but cannot 

interview the suspect. The initial investigation will usually 

uncover evidence in favour of, as well as against, the accused 

person. The results of the investigation are not disclosed to 

the defence. In deciding whether to charge summarily or on 

indictment, the Procurator must consider first the gravity of 

the offence and secondly what he or she regards as an 

appropriate penalty having regard to the background of the 

accused person. If the maximum penalty on summary conviction 

is not regarded as being high enough to meet the circumstances 

of the case, the Procurator will decide to proceed by means of 

"solemn procedure", that is, on indictment. The decision as to 
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mode of trial depends very much on the discretion of the 

individual Procurator Fiscal. The Procurator makes his or her 

decision independently of the police or the courts. 96 

7.59 If there is a decision to proceed on indictment, the 

accused person is arrested and brought before a judicial 

officer, known as a Sheriff, on the next possible day after 

arrest. A hearing known as a "committal for further 

examination" is held. The only people present are the Sheriff, 

the Sheriff's Clerk, the Procurator, the accused person and his 

or her lawyer. The charge is read to the accused person who 

normally remains silent, although there is an opportuni ty to 

make a statement. No witnesses are called. The purpose of 

this procedure is to bring an accused person before a court as 

soon as reasonably practicable after arrest. 

7.60 No later than eight days after the first appearance, the 

Procurator Fiscal again brings the accused person before the 

Sheriff. On this occasion, the Procurator requests that the 

Sheriff grant a warrant to commit the accused person for 

tria'l. This is known as the "full committal". The request is 

granted by the Sheriff automatically wi thout hearing any 

evidence or being given any detailed information about the case 

against the accused person. The absence of a requirement that 

the Sheriff consider the sufficiency of the evidence has been 

criticised. 97 On the other hand, it has been argued that the 

Procurator Fi scal would not make such a request unless there 

was a substantial case against the accused person. 98 
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7.61 The Scottish system of criminal procedure appears to 

depend heavily on the proposition that the Procurators, as 

people of integrity and as responsible officials, will act 

fairly and properly and only where the justification for taking 

action against a citizen is well founded. Without in any way 

seeking to reflect adversely upon the administration of the 

Scottish system, we do not consider that a presumption of this 

kind should be such a fundamental feature of the process of 

criminal justice. Fairness and integrity are not by themselves 

enough to guarantee that a correct decision is made. More 

importantly, however, the principles, firstly, that justice 

should be seen to be done and, secondly, that those responsible 

for the administration of justice are publicly accountable for 

the decisions they make, are ignored by this process. 

c. United States 

7.62 A comprehensive discussion of the various committal 

systems in the United States is beyond the scope of this 

Discussion Paper. The determination of whether a case will go 

to trial is usually made at a preliminary 4earing conducted by 

an examining magistrate \vho is often not legally qualified. 

Al though most States provide for a prel iminary hearing, there 

is wide variation as to whether it is mandatory or not and when 

it should occur. Usually the prel iminary hearing must be held 

promptly after arrest. The tribunal determines \vhether the 

accused person should be bound over to stand trial for the 

offence charged. 99 The standard criterion used is whether 

"probable cause" exists to justify a trial. It is no t 

necessary that the evidence establish the guilt of the accused 
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person beyond reasonable doubt nor prove all the details of the 

100 offence. Although constitutional provisions guaranteeing 

certain rights to the accused person in a criminal trial have 

no application to preliminary proceedings, the hearing is 

conducted in an adversary manner with the prosecution 

presenting its evidence first. The accused person is present, 

has the right to counsel, and may cross-examine witnesses and 

introduce evidence in his or her favour. 

7.63 In many States and in the Federal system, the procedure 

for bringing accused people to trial is based on the grand jury 

system. Some States, notably California, have abolished the 

grand jury system and use a procedure of preliminary hearings 

which are not unlike committal proceedings in New South Wales. 

In some States, both systems operate and ei ther may be used to 

bring an 'accused person to trial. In these States the accused 

person is usually entitled to waive the preliminary hearing and 

allow the matter to go directly before a grand jury. The grand 

jury system appears to be generally favoured by prosecuting 

agencies, whereas defence lawyers generally appear to favour 

the ,preliminary hearing system since it gives them more 

information about the prosecution case. 

7.64 The grand jury consists of between 12 and 23 citizens 

randomly selected from the local register of voters. A judge 

presides at the hearing and instructs the grand jurors on 

matters of law and on their duties. The prosecution presents a 

formal accusation and supporting evidence to the grand jury in , 

private. Unless the accused person is invi ted by the grand 
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jury to be present, he or she has no opportunity to rebut the 

charge. However, if the grand jury decides that the accused 

person should be put on trial, he or she is enti tled to know 

the names of witnesses that have appeared before the grand 

jury. Grand jurors should not find a bill on evidence merely 

sufficient to render the truth of the charge probable, but they 

should be convinced that the evidence before them, unexplained 

and uncontradicted, would warrant a conviction by a trial 

. 101 If th d' Jury. e gran Jury is satisfied by the evidence, it 

returns an indictment known as a "true bill" and the accused 

person is commi tted for trial. Where the grand jury is not so 

satisfied, it returns "no true bill" and the accused person is 

discharged. 

D. Canada 

7.65 The procedure at the "preliminary inquiry" in Canada 

resembles 'that followed in commi ttal proceedings in New South 

Wales. 102 The presiding magistrate must order the accused 

person to stand trial !lif there is sufficient evidence to put 

the accused on trial for the offence charged or any other 

indictable offence in respect of the same 103 transaction". 

There is no rule in Canada which requires the prosecution to 

present all of its evidence at the preliminary inquiry and the 

defence cannot require the Crown to go beyond the establishment 

of a prima facie case. The principal difference between the 

two jurisdictions is that, in Canada, the accused person may 

choose, with the consent of the prosecution, to waive the 

preliminary hearing and proceed straight to trial. 
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7.66 In a report examining the subject of discovery in 

criminal cases, the Law Reform Commission of Canada recommended 

the aboli tion of the preliminary inqui 1'yl04 and its 

replacement by a uniform system of discovery. The Commission's 

Report noted that the procedure of the preliminary inquiry is 

only available in a small percentage of criminal cases, and 

that in recent times the procedure has been used primarily as a 

cumbersome and expensi ve vehicle for achieving discovery before 

trial. The Commission considered that the introduction of a 

uniform system of discovery should be complemented by the 

availability of a pre-trial procedure at which the adequacy of 

the case for the prosecution could be reviewed. 

VI. OPTIONS FOR REFORM 

7.67 The Commission has concluded from its examination of the 

current procedure between charge and trial that committal 

proceedings do not usually achieve the various objectives for 

which they \-Jere designed. The fact of this failure is, in our 

view, the most disturbing aspect of committal proceedings, 

since it has the potential to cause injustice to be done. This 

is more important than considerations of time and money. To 

say that committal proceedings are expensive and time consuming 

is not enough by itself to justify their reassessment. 

Committal proceedings are designed to serve an important 

function in the administration of criminal justice and it is 

inevitable that they should take time and cost money. However, 

there is widespread concern that these resources are being used 

inefficiently.l05 It seems to us that the intended functions 
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of committal proceedings may be served by alternative 

procedures which are faster, fairer and far less expensive. In 

this part, three options for changing the law and practice of 

commi ttal proceedings are examined. Firstly, the current form 

of committal proceedings could be retained with specific 

improvements to the procedure. Secondly, a right to waive 

commi ttal proceedings exercisable at the option of the accused 

person might be introduced. Thirdly, a new system of procedure 

before trial could be developed. This would involve the 

abolition of committal proceedings in their current form. At 

this stage we tentatively express a preference for the 

aboli tion of committal proceedings and their replacement by a 

more effective alternative procedure. Such an alternative 

procedure would be designed to serve the legitimate functions 

currently intended to be served by committal proceedings as 

well as certain functions which committal proceedings do not 

serve but which we consider should be features of a fair and 

efficient system of procedure before trial. We are conscious 

that the abolition of committal proceedings represents a 

fundamental change in criminal procedure. The tentat i ve 

proposal we make should be seen as substituting a new procedure 

rather than merely abolishing an existing one. Before 

expressing a final view as to the most desirable option, we 

await the completion of the prOcess of consultation. 
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A. Improved Committal Proceedings 

7.68 The first approach is to retain committal proceedings in 

their present form with relatively minor changes. Before 

dealing with those changes, it should be emphasised that 

certain of the problems associated with committal proceedings 

in their current form would be ameliorated by th;e introduction 

of some of the proposals canvassed elsewhere in this Discussion 

Paper. For example, in Chapter 3 we discussed the 

implementation of time limits on the prosecution of criminal 

offences which would, in many cases, serve to reduce the delay 

in the commencement of committal proceedings. A requirement of 

full disclosure by the prosecution in advance of the commi ttal 

proceedings, as proposed in Chapter 4, effectively making an 

extended "paper committal" system mandatory, taken in 

conjunction wi th the system of pre-trial hearings suggested in 

Chapter 9, would overcome some of the present limitations of 

committal proceedings such as their failure to adequately 

identify the real issues between the parties and to disclose 

all of the evidence to the accused person. 

1. Criteria for Committal for Trial 

Potential Problems With the New Criteria 

7.69 Questions as to the interpretation and operation of the 

new provisions which have arisen in the cases which have dealt 

wi th them,106 or which may well arise in the future, include 

the following: 

* Does the legislation mean that the role of the 
jury as a finder of fact is being taken over by 
magistrates at committal proceedings? 
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'it Does the legislation give to magistrates a 
greater power to discharge an accused person than 
the power of a judge presiding at a jury trial to 
direct a verdict of acquittal? In this sense, is 
the magistrate in a stronger posi tion to usurp 
the function of the jury? 

'it In the second test to determine committal for 
trial, the magistrate has to consider whether "a 
jury would not be likely to convict". Does the 
word "likely" mean "having a tendency to" or 
"more probable than not"? 

'it Will the finding of the magistrate that, in his 
opinion, a jury would not be unlikely to convict, 
tend to prejudice the accused person at trial? 

'it Will the practical 
criteria lead to an 
cases prosecuted by 
indictment? 

application of the new 
increase in the number of 

way of an ex officio 

An Alternative Formula for Committal 

7.70 The atmosphere of uncertainty and the criticisms that 

ha ve been made of the current law, together wi th the need to 

ensure that committal proceedings do act as an effective 

screening of cases that should not go before a jury, suggest 

that changes to the criteria for committal may be required. In 

our view, the function of the magistrate in determining whether 

or not to commit an accused person for trial should simply be 

expressed as deciding whether the evidence is sufficient to 

warrant the accused person being put on trial. We consider 

that this same standard may be used both at the end of the case 

for the prosecution and after any evidence has been called in 

the case for the defence. It does not seem to us that there is 

any reason to have two tests to be applied in making a 

determination as to whether there should be a committal for 

trial. If this were to be the law, it would be broadly 
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consistent with the procedural law at trial regarding 

submissions of "no case" which may be put to a trial judge 

either at the conclusion of the prosecution case or at any time 

thereafter. 

7.il In our view, the criteria for committal might be 

conveniently expressed in legislation in the following terms: 

This 

A magistrate conducting committal proceedings 
shall commit the accused person for trial if he 
or she is of the opinion that the evidence is 
sufficient to warrant the accused person being 
tried before a judge and jury. In making such a 
determination the magistrate shall have regard to: 

(i) Whether there is evidence capable of 
proving each of the elements of the 
offence charged beyond reasonable doubt. 

tii) The weight which a jury could reasonably 
attach to the evidence. 

(iii) The likelihood of a conviction. 

test could be applied at the end of the case for 

prosecution and again, if necessary, after evidence has 

called for the defence. The third factor to be taken 

the 

been 

into 

account is one which has the potential to cause prejudice. 

Whilst we consider it necessary and desirable for the 

magi·strate to publish his 01 her reasons for a decision to 

commit for trial, care should be taken to avoid statements 

which might prejudice the trial of the accused person. 

7.72 A statutory provision of this kind would be consistent 

with the trend to state the existence of a judicial discretion 

in legislation but at the same time to guide that discretion by 

ci ting the matters which should be taken int.o account in 

" . t 107 exerclslng 1. It may be suggested that a provision of 
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this kind goes too far towards usurping the jury's function in 

that the magistrate is called upon to gi ve consideration to, 

indeed to forecast the outcome of the trial. We reiterate our 

view that committal hearings should be used to screen those 

cases which, whilst there is some evidence upon which a jury 

may rely, should not ultimately be tried. We think it 

preferable that this function be performed in the first place 

by magistrates in open court having the opportunity to see and 

hear the witnesses. The magistrate's decision would be subject 

to review by the prosecuting authori ties in the same way that 

it is at the moment. There would be no change in procedure 

apart from the likelihood, if not the certainty, of more cases 

being discharged by magistrates and fewer cases being the 

subject of orders for "no bill". 

2. The Effect of Discharge at Committal Proceedings 

7.73 The Commission is of the view that the law and practice 

regarding the consequences of a discharge at committal 

proceedings may be unfair in some cases. This potential for 

unfairness derives primarily from the fact that the position of 

an accused person who has been discharged is uncertain. It is 

desirable that the position of an accused person who is 

di scharged should, if possible, be made more definite. 

are four possible approaches: 

* The doctrine of autrefois acqui t could be 
extended so that a discharge is for all purposes 
equivalent to an acquittal. The doctrine, so far 
as it applies to preliminary proceedings, may be 
expressed in absolute or qualified terms. 

* The magistrate could be given 
declare that the discharge is 
acqui ttal. 

a discretion 
equi valent to 

to 
an 

There 
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* The accused person could be given a right to 
apply to a higher court for a declaration that 
his or her discharge is equivalent to an 
acqui ttal. 

* The accused person could be 
apply to the Attorney General 
that his or her discharge is 
acquittal. 

given a right to 
for a certificate 
equivalent to an 

One disadvantage of the first approach is that, in a 

case where a magistrate is uncertain whether to commit for 

trial, the prospect of the accused person being forever free 

from prosecution may tip the balance against ordering a 

discharge. Another is the doubt as to whether a determination 

by a magistrate, as opposed to a jury verdict, should have that 

effect. This difficulty may be overcome if the application of 

the doctrine of autrefois acquit is qualified. The second 

approach has the attraction of flexibili ty but one difficulty 

might be that the prosecution, according to the current 

principles of appeals in criminal cases, would have no power to 

correct a clearly wrong decision to order an "acquittalll at 

this early stage in the criminal process. The disadvantage of 

the third approach is that it would require court proceedings 

to decide the question which ... 10uld have been the ultimate issue 

at trial and some or all of the costs which would have been 

saved in avoiding a trial might therefore be incurred. The 

fourth approach is unsatisfactory because it involves the 

Attorney General making a formal adjudication on the question. 

of guilt. This would not normally be done even by the exercise 

of the power of pardon after a formal judicial . . 108 InquIry. 

Tradi tionally, only a judicial determination or th~t of a jury 
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would decide such a question. We tentatively consider that the 

current practice should be changed to provide that where an 

committal proceedings, 

be recommenced unless 

accused person is discharged at 

prosecution should not be able to 

prosecuting authority can show that 

the 

the 

evidence which \-las not available at 

prosecution. 

3. Jurisdiction After Committal 

there is significant new 

the time of the original 

7.75 We tentatively consider that if committal proceedings 

are to be retained, an order commi tting an accused person for 

trial or sentence in a higher court should have the effect of 

immediately vesting jurisdiction in that court. This could be 

achieved without difficulty by requiring that the committal 

order be filed in the registry of the prospective court of 

trial together with the appropriate accompanying papers. This 

would enable the courts to gain effective control over the 

delays which occur before trial and thus eliminate the existing 

potential for unjustified delay by the prosecution. If a 

system of prescribed time limits for the commencement of 

criminal trials, such as we have tentatively suggested in 

Chapter 3, were introduced, the observance and enforcement of 

those time limits would naturally be a matter for the courts. 

The notion of an independent listing authority which we discuss 

in Chapter 8 should also be considered in this context. 
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4. Ex Officio Indictments 

7.76 When considering the power to file an ex officio 

indictment, we distinguish the four categories listed in para 

7.39 since they vary greatly in their operation. However, the 

Commission is of the view that the use of the ex officio 

indictment is only likely to cause injustice where there have 

been no preliminary proceedings of any kind and the accused 

person is given insufficient information about the case. Since 

this objection has been effectively overcome by the decision of 

the High Court in Barton's case in which the High Court 

affirmed the general duty of the courts to ensure in each 

individual case that the accused person has a fair trial, we do 

not consider that the use of the ex officio indictment requires 

substantial reform. l09 The Commission is satisfied that the 

current powers of the courts to ensure that prosecutions are 

not unfairly launched are sufficient to safeguard accused 

people against any improper use of the ex officio indictment 

procedure. The courts' power in this regard is well 

demonstrated by !arton as well as the recent cases of Cordell 

and Bailey which are discussed at para 7.47. 

5. Review of Committal Proceedings 

7.77 The need for streamlined procedures enabling judicial 

review of committal proceedings to prevent the interruption and 

delay caused by the present system has been advocated. 110 It 

must be recognised, as the more recent authorities have done, 

that the decisions made by a magistrate at committal 

proceedings affect the rights of the parties in those 

d
. 111 procee Ings. In part icular, a decision to commit an 
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accused person for trial exposes that person to the ordeal of a 

trial before a judge and jury and to the risk of being held in 

custody or subjected to other deprivation during the period 

pending trial. llZ It is essential therefore that the conduct 

by magi strates of committal proceedings should be subj ect to 

some level of supervision by a superior court. 113 The 

existence of a formal means of review of commi ttal proceedings 

is necessary both to ensure that an error in a particular case 

can be corrected and to provide some authoritative guidance for 

the future conduct of such proceedings. 

7.78 Insofar as the current law regarding the availabili ty of 

prerogative 

shortcoming 

relief is uncertain, 

is remedied by the 

we consider that this 

clear availabili ty of 

declaratory relief to define the rights of the parties to the 

litigation even though such relief will only be granted in 

exceptional circumstances. The jurisdiction to make 

declaratory orders is very wide and limited only by the 

discretion of the court or where it is ousted by statute. 114 

7.79 We recognise the concerns that have been expressed about 

the serious consequences of interrupting the progress of cases 

through the criminal courts by permitting appeals against 

decisions of a preliminary kind. llS We also recognise the 

need to ensure that there is adequate power in the courts to 

ensure that such decisions are made in accordance with the 

law. This has been acknowledged by the Federal Court: 



- 309 -

The Court should entertain a submission for 
review, upon the ground that there is no prima 
facie case, of a magistrate I s decision to commi t 
only where it is abundantly clear, without 
intricate consideration of the evidence, that 
there is a failure to establish a necessary 
ingredient in the charge. To depart from that 
principle is significantly to erode the 
requirement of exceptional circumstances, and to 
create the opportunity, in a substantial 
proportion of cases, for yet another review of 
the facts, additional to committal proceedings 
and a trial, with attendant costs and delays. 
Once it appears that a no case submission 
requires investigation of the minutiae of the 
evidence and the consideration of the proper 
inferences from circumstantial events then the 
stage has been reached at which it is proper to 
dismiss the application for review without 
further consideration. 116 

We agree that the discretion to grant declaratory relief should 

be limited to cases in which the circumstances are 

exceptional. In their absence, the commi ttal proceedings 

should be permitted to run their ordinary course. 

6. Legal Aid in Committal Proceedings 

7.80 We regard it as essential, if the full benefit of 

commi ttal proceedings is to be realised, that legal aid should 

be available in such proceedings upon request by otherwise 

eligible accused people. Whilst this will probably impose an 

extra burden on the legal aid budget, such a policy would 

ensure that commi ttal hearings achieve their intended purpose 

and provide cost-saving benefits in reducing the work necessary 

to prepare cases for trial. We should add that the additional 

burden involved, and the difficulty of finding the necessary 

resources to meet it, is one of the reasons why we consider 

that an essentially different system of pre-trial procedure 

should be introduced. 
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7. Incidental Matters 

Joining Additional Accused People 

7.81 In our view, magistrates should be given the power to 

"j oin" addi tional accused to a committal proceeding which has 

already commenced. In V· . 117 lctorla, where there is an 

addi tional accused person to be joined, he or she receives an 

outline or a transcript of the evidence already heard, may have 

wi tnesses recalled for further examination, and is entitled to 

an adjournment to seek legal advice. An accused person who is 

deprived of a fair committal as a result of "joinder" would, of 

course, be entitled to seek an order for fresh proceedings from 

the judge at trial. This procedure enables preliminary 

proceedings to continue wi thout interruption and is likely to 

resul t in the trial, if there is one, being heard without the 

delay which would probably be caused by having to conduct 

additional committal proceedings. An analogous approach is 

permitted in committal proceedings in New South Wales involving 

charges of sexual assault. Section 409A of the Crimes Act is 

designed to avoid the complainant in a sexual assault case 

being subjected to repetitious questioning at separate 

commi ttal proceedings and permits evidence given by the 

complainant at an earlier hearing to be admitted at a later one. 

The Title of the Proceedings 

7.82 In some other jurisdictions the term "commi ttal 

proceedings" is not used. The expression "preliminary hearing" 

is used in New Zealand and in many parts of the United States. 

A similar expression, "preliminary examination", is used in 

Victoria, South Australia and the Australian Capital 

Territory. In Canada the process is usually known as a 
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"preliminary inquiry". It seems to us that this last 

expression, "preliminary inquiry", is not only a more accurate 

description of the process but also has the advantage of 

avoiding the pejorative overtones of the term "commi ttal 

proceedings". This term implies that the purpose of the 

proceedings is to commi t the accused person for trial, not to 

test whether he or she should be committed for trial. The 

point is best made by noting that, if this style of terminology 

were used consistently, a criminal trial would be known as 

"conviction proceedings". lt is the Commission's tentative 

view that committal proceedings should be formally described as 

a "preliminary inquiry". 

The Presence of the Accused Person 

7.83 The accused person must generally be present at the 

commi t tal hearing. He or she may apply to be excused if there 

are one or more co-accused and if he or she will be represented 

by a lawyer during his or her absence. 118 There seems to be 

no good reason why an accused person who is represented should 

not be excused froln attendance whether or not other accused 

people are involved in the same proceedings. We would caution, 

however, that the power to excuse an accused person from 

attendance at committal proceedings is one which should be used 

carefully. 
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B. Waiver of Committal Proceedings 

7.84 The second scheme to be considered would permit the 

wai ver of commi ttal proceedings by the accused person. Such a 

procedure has been introduced in England, Canada, Tasmania and 

Victoria and also exists in some jurisdictions in the United 

States. It contemplates that an accused person charged wi th an 

indictable offence may elect to go directly to trial in one of 

the higher courts. 

7.85 The advantages to an accused person would be limi ted but 

not insignificant. In a case likely to be highly publicised, 

the waiver of commi ttal proceedings could result in the case 

receiving less publicity with the result that potential jurors 

would be less likely to have knowledge of the facts of the case 

prior to the trial and to have formed a view about an issue in 

the case. Apart from avoiding cost and prejudicial publicity 

(a problem which might in any event be effecti vely solved by 

implementation of the tentative proposals in Chapter 13), the 

substantial advantage to an accused person would be the 

prospect, if not the certainty, that the case will be 

determined more quickly. 

7.86 One objection to this proposal is that the benefits said 

to flow to the prosecution from the conduct of committal 

proceedings would not be realised in cases where the accused 

person elected to waive them. It may be that there will be a 

committal 

and that 

in some cases which would not otherwise go to trial, 

the prosecution will not have the benefit of the 
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preparation that the committal proceedings currently provide. 

In our view, the desirable goal of rapid disposition of 

criminal proceedings outweighs these possible disadvantages for 

the prosecution. Alternatively, if the benefit to the 

prosecution is to be preserved, the accused person I s right to 

waive committal proceedings could be made subject to the 

prosecution1s consent, as it is in Canada. 

7.87 Opposition to this proposal based on the undesirability 

of accused people waiving rights to which they are otherwise 

enti tIed may be countered by noting that, under our current 

system of criminal procedure, an accused person, by pleading 

guilty at the committal hearing, may completely abandon the 

right to that hearing. 119 If it is acceptable to allow an 

accused person to plead guilty in this way at the committal 

proceedings, it should follow as a matter of logic that it is 

acceptable to allow an accused person to waive the right to 

committal proceedings. 

7.88 The decision to waive the right to committal proceedings 

is 'one which clearly should not be taken lightly. The risk 

that accused people might unwisely forsake important rights 

should be averted by procedures which will ensure that such a 

decision is an informed and voluntary one. The Commission is of 

the tentative view that, if a procedure allowing for waiver of 

commi ttal proceedings is to be introduced, it should only be 

available where the accused person is legally represented or 

where the presiding magistrate is satisfied" after making 
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specific inquiry, that the decision to waive committal 

proceedings is informed and 120 voluntary. The problem of 

informed consent should not be overstated. At present, a plea 

of guilty to a criminal charge may be accepted from an accused 

person without a requirement that he or she is represented, has 

recei ved adequate legal advice, or otherwise unders tands the 

nature of the charge. Therefore, consistently with our 

proposal with regard to waiver, we propose that a guilty plea 

at committal proceedings should only be accepted where the 

presiding magistrate is satisfied that the accused person is 

informed as to the nature of the charge involved and 

understands the consequences of a plea of guilty. 

C. Abolition of Committal Proceedings 

7.89 We consider that perhaps the most significant feature of 

the current procedure is that the magistrate's decision to 

commit for trial or sentence is never binding on the agency 

responsible for making the decision to prosecute in the higher 

courts. In a significant percentage of cases, the decision 

made by the magistrate is not followed by the prosecuting 

authority.12l The statistical information we have examined 

reveals that an accused person is rarely discharged at 

contested commi ttal proceedings. Many of the accused people 

who are discharged at committal proceedings owe this to the 

fact that the prosecution decides to offer no evidence. When a 

prosecution is not pursued, it is far more likely to be due to 

a decision made by a prosecuting agency, that is where the 

police decide to wi thdraw the charges and present no evidence 
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at committal proceedings, or where there has been a committal 

order by a magistrate and the prosecuting authority decides 

that there should be "no bill". In our view, it is logical to 

require the prosecuting authority to make the decision to 

prosecute before or in lieu of committal proceedings, provided 

there is a substituted procedure which ensures that the 

beneficial aspects of committal proceedings are preserved. 

7.90 Another significant shortcoming of committal proceedings 

which is a cause for serious concern is their failure in many 

cases to fully inform the accused person of the nature of the 

prosecution case. This inadequacy has been the subject of 

criticism by a judge of the High Court of Australia, who 

expressed the view: 

It would be much better to abandon committal 
proceedings and to protect an accused by 
discovery (particulars and notice of evidence and 
a simpler screening process) than to allow trial 
by jury to be undermined further. 122 

7.91 The question arises whether the present elaborate, 

expensi ve and time-consuming exercise of committal proceedings 

should be retained. It is possible that the legitimate 

functions of committal proceedings can be achieved more 

effectively and more efficiently in other ways. Accordingly, 

the third and preferred approach which we discuss would abolish 

the current committal process and replace it with an 

alternative procedure which is designed to serve the same 

functions in a more efficient manner. In order to understand 

the proposal we put forward under this third proposal, it is 
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necessary to explain various other features of the proposed 

system of procedure between charge and trial. Where relevant, 

we have made reference to the other chapters in which these 

features are discussed. 123 In our view, the procedure 

outlined in the following paragraphs is a practical alternative 

to the current procedure. 

VII. SUMMARY OF TENTATIVE PROPOSALS 

1. The Powers of the Prosecuting Authority 

7.92 The functions of the prosecuting authority should 

include the power to decide whether or not to prosecute, 

whether to grant indemnity from prosecution, what charge or 

charges should be tried and to nominate, subject to the consent 

of the accused person and the court in certain ci rcums tances, 

the court in which the charge or charges should be heard (the 

prospecti ve court of trial). The prosecuting authori ty should 

also have the power to take charge of any prosecution commenced 

by a private citizen and either continue or abandon that 

prosecution. (See Chapter 12.) 

2. The Criteria for the Decision to Prosecute 

7.93 As a minimum standard, the prosecuting authority should 

not make a decision to prosecute unless it is of the opinion 

firstly, that there is evidence capable of being believed and 

capable of proving each of the elements of the offence charged 

and, secondly, that the weight which a court acting reasonably 

could attach to that evidence is sufficient to satisfy it of 

the guilt of the accused person. (See para 7.70.) 
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3. Notification of Decision to Prosecute 

7.94 Where a person has been arrested and charged, the 

prosecuting authority should decide whether or not to prosecute 

wi thin seven days from the time of the charge. If there is a 

decision to prosecute in one of the higher courts, the 

prosecuting authority should notify the prospective court of 

trial, the authority responsible for listing cases in the 

higher courts (see Chapter 8) and the Local Court. 

Notification should be in writing and be made within seven days 

of the date on which the accused person \lras charged. If there 

is a decision to prosecute in the Local Court, the Local Court 

alone need be notified of the decision wi thin the same period 

of seven days. In each case the accused person should also be 

notified of the decision to prosecute and the prospective court 

of trial. 

4. Procedure on Appearance Before the Local Court 

7.95 If there has been no decision to prosecute wi thin seven 

days or a decision not to prosecute has been made, the accused 

person should, on his or her appearance before the Local Court, 

be immediately released from custody or exempted from any 

further obligations under a relevant bail undertaking. If 

there is a decision to prosecute in a higher court, the accused 

person should be required to appear in the prospective court of 

trial. In the case of indictable offences capable of being 

deal t with summarily and offences triable either \\Tay, if there 

is a decision to prosecute in the Local Court then the Local 

Court should, if the matter is ready to proceed, immediately 
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conduct a mode of trial hearing. If it is not ready to 

proceed, the accused person should be required to appear before 

the Local Court again for a mode of trial hearing. (See 

Chapter 6.) 

s. Proceeding by Summons 

7.96 A person \vho is proceeded against by summons should be 

summoned to appear in the prospective court of trial. It would 

normally be expected that, where a summons is issued, the 

agency responsible for making the decision to prosecute has 

already made that decision. In that case, the application for 

the issue of the summons should he accompanied by a 

notification to the prospective court of trial of the decision 

to prosecute. In any event, the notification should be given 

to the court before the date on which the accused person is 

summoned to appear. 

6. Police to Charge and Determine Bail 

7.97 The police should retain responsibility for the initial 

charging of people with indictable offences. Before making a 

decision to charge, the police should be able to consult wi th 

or obtain advice from the prosecuting authority. Following the 

charging of an accused person, the procedures currently 

followed should continue to apply. That is, the police should 

ini tially determine the question of bail and bring a person 

held in custody before a Local Court at the earliest reasonable 

opportunity. The current procedure is explained in greater 

detail in para 2.19. 
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7. Police to Notify the Prosecuting Authority 

7.98 When a person has been charged with an indictable 

offence which is not capable of being dealt with summari ly, or 

the charge is one in respect of which the police have not been 

delegated the power to make the decision to prosecute, the 

police should immediately notify the prosecuting authority and 

provide it with all the relevant information and material that 

is within their knowledge or possession. 

8. Abolition of Committal Proceedings 

7.99 Committal proceedings as they are currently conducted 

should be abolished and replaced by the procedure outlined in 

this and the following paragraphs. if the prosecuting 

authority decides that there is to be a prosecution in a higher 

court, it should, as set out in para 7.94, give written 

notification to the Local Court and the prospecti ve court of 

tri a1 of the decision. The prosecuting authori ty should also 

advise the listing authority (see para 8.46) of the d~cision to 

prosecute. The decision to prosecute should by itself be 

sufficient to bring a prosecution before the courts but in the 

case' of prosecutions in the higher courts, that decision should 

be subj ect to challenge and revie\oJ in the manner described in 

paras 7.101-7.103. If the prosecuting authority nominates the 

Local Court as the prospective court of trial for an offence 

triable either way, and the magistrate determines after a mode 

of trial hearing that the matter should be heard in a higher 

court, the Local Court should notify the prospective court of 

trial and the listing authority of that decision. The 
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procedure which follows should then be the same as if the 

prosecuting authori ty had made a decision to prosecute in one 

of the higher courts. 

9. Complete Disclosure by the Prosecution 

7.100 If there is a decision to prosecute in the higher 

courts, the prosecuting authority should immediately file in 

the prospective court of trial a copy of the statements of all 

persons who may be able to gi ve relevant testimony, together 

with a copy of relevant documentary exhibi ts and information 

regarding access to materi al exhi bi ts and to people who may be 

able to furnish material information, indicating what is 

inten.ded to be called in the prosecution case at the trial. 

Unless the court orders that the statements or the names of 

witnesses be withheld or that access to exhibits or relevant 

people be restricted on the ground that it is in the public 

interest to do so, or unless the accused person makes an 

informed and deliberate waiver of the right to disclosure, the 

prospective court of trial should ensure that the accused 

person is provided with a copy of all the statements which have 

been filed, together with a copy of intended documentary 

exhibits and information regarding access to relevant people 

and material exhibits. This issue is discussed in greater 

detail in Chapter 4. 
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10. A Right to Challenge the Decision to Prosecute 

7.101 Under the current system of criminal procedure, the 

prosecution is required to establish at committal proceedings 

tha t there is a case for trial in a higher court. An accused 

person is thus gi ven the opportunity at committal proceedings 

to demonstrate that he or she should not have to stand trial by 

revealing the inadequacy of the prosecution case. However, 

because a committal is not necessarily followed by a trial, and 

a discharge at committal proceedings is not a bar to subsequent 

prosecution in the higher courts, this opportunity occurs 

before the effective decision to prosecute is made. It should 

be replaced by creating a right in the accused person to 

challenge the decision to prosecute after it is actually made. 

The accused person will thereby have a means of "testing" the 

prosecution case. Depending on he circumstances of the case, 

this challenge may be combined with a system of pre-trial 

hearings which we discuss in Chapter 9. If this is to occur, 

it is desirable that the judge who presides at the pre-trial 

hearing should also preside at the trial. 

11. Grounds for Challenging the Decision to Prosecute 

7.102 A person who is to be prosecuted in the higher courts 

should have a general right to challenge the decision to 

prosecute by making an aDplication to the prospective court of 

tri a1. Where there is such a challenge, there should be an 

onus on the prosecution to establish the justification for tne 

decision to prosecute but that onus may be discharged by 

relying on the documentary material that has been filed in 
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court by the prosecuting authority (see para 7.100). The 

challenge to the decision to prosecute may be in the nature of 

a submission of no case to answer based on the material 

appearing in the relevant papers filed in the court, or it may 

be in the form of a special plea such as lack of jurisdiction, 

autrefois convict or autrefois acqui t. The court hearing such 

a challenge should have the power to allow witnesses to be 

called or produced for cross-examination on their written 

statements in an appropriate case, although before doing so the 

court would need to be satisfied that the circumstances of the 

case warrant such a course being taken. 124 

12. Ground for Upholding a Challenge 

7.103 A court hearing a challenge to the decision to prosecute 

should uphold it if it is of the opinion either that there is a 

legal bar to the prosecution or that the evidence in the 

papers, if believed, is insufficient to warrant the accused 

person being tried in a higher court. Before making a decision 

of the latter kind, the court should consider, firstly, whether 

there is evidence capable of proving each of the elements of 

the offence charged beyond reasonable doubt and, secondly, 

whether the weight which a jury could reasonably attach to that 

evidence is sufficient to satisfy it of the guilt of the 

accused person. 
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13. Successful Challenge a Bar to Further Prosecution 

7.104 If the court upholds a challenge to the decision to 

prosecute, it should order that the case be dismissed. Subject 

to the next paragraph, such an order should have the same 

consequences as the acquittal of the accused person at trial. 

We invite submissions on the question of whether the 

prosecuting authority should have the right to appeal against a 

judgment upholding a challenge to the decision to prosecute on 

the ground that it is erroneous. This question will also need 

to be addressed when the Commission examines the subject of 

appeals under the terms of its reference on criminal procedure. 

14. Additional Evidence May Justify Recommencing Prosecution 

7.105 The judgment of the court upholding a challenge to the 

decision to prosecute may be set aside by that court and the 

prosecution begun again where the prosecuting authority obtains 

the leave of the court to do so. Leave should only be granted 

where there is significant new evidence or where the judgment 

of the court upholding the challenge was obtained by fraud. 

The existence of additional evidence can be demonstrated by 

comparing the new evidence with that contained in the papers 

filed in the court at the time of the original prosecution and 

the totality of the evidence just ifies recommencing the 

prosecution. The failure to produce the addi tional evidence in 

the original proceedings would need to be explained to the 

satisfaction of the court. 
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IS. Legal Aid to be Available From the Time of Charge 

7.106 Since the effectiveness of any procedure before trial is 

largely dependent upon adequate legal representation being 

available, a person accused of an offence which is to be dealt 

with in the higher courts should be entitled, subject to 

existing gUidelines for the availability of legal assistance, 

to such assistance from the time he or she is charged. Whilst 

this would probably increase the legal aid budget, it would 

ensure that legal representation is available when it is 

required, thereby overcoming one of the most serious problems 

affecting the current procedure before a criminal trial. It 

should be borne in mind that the implementation of our proposal 

to abolish committal proceedings would result in a significant 

reduction in the overall costs of the administration of justice. 

16. The Right to Seek a Directed Acquittal to be Retained 

7.107 The right of an accused person to make an application 

for a directed verdict of acquittal at any stage during the 

trial proceedings should remain available notwithstanding the 

fact that a previous challenge to the decision to prosecute has 

not been uphe Id. 

17. Publicity Reduced by Abolition of Committal Proceedings 

7.108 The abolition of committal proceedings should mean that 

there is less publicity given to 

the trial, thereby reducing the 

jurors will develop a view about 

their obligation to consider the 

evidence presented at the trial. 

the prosecution case before 

possibility that potential 

the case inconsistent with 

case on the basis of the 

Unless the decision to 
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prosecute is the subject of a pre-trial challenge made by the 

accused person to the prospective court of trial, there will be 

Ii ttlc publici ty of the case generated by the media reporting 

proceedings that have occurred in court. (See Chapter 13.) 

18. The Power to Find "No Bill" 

7.109 The Attorney General should retain the po\·rer to direct 

that a "no bill" be found or that no further proceedings be 

taken against a person who has been charged with a criminal 

offence. For present purposes, we use the expression "no bill" 

to refer to both situations. The power to find "no bill" may 

be delegated to the prosecuting authority but should not be 

further delegated. The power to "no bill" may be exercised on 

the initiative of the Attorney General or the prosecuting 

authori ty or it may follow an application made by the accused 

person. The power to "no 

formal document in the 

Chapter 10.) 

bill" should be exercised by filing a 

prospective court of trial. (See 

19 Order of Proceedings Before Trial 

7.110 After the prospective court of trial has been determined 

by the prosecuting authori ty, or after a mode of trial hearing 

in the case of offences triable ei ther way, the accused person 

should be asked on his or her first appearance before that 

court to plead to the charge. If there is a plea of gui 1 ty, 

the court may deal with the matter immediately if it is ready 

to proceed, or arrange for it to be listed on a future date. 

If there is a plea of not guilty, the matter should be listed 

for mention on a suitable date. Prior to that date, the 
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prosecution should be required to file in court all relevant 

materials necessary to provide complete disclosure, together 

with a notice of the formal charge. At the mention, the 

accused person and the prosecution should be asked if there are 

to be any pre-trial hearings or a challenge to the decision to 

prosecute. If there are, a date should be fixed for the 

hearing of these proceedings. If not, the date on which the 

trial is to commence should be fixed. (See Chapter 9.) 

7.111 It may be argued that fundamental changes to tradi tional 

forms of procedure are essentially dangerous because such 

changes are usually accompanied by dramatic and often 

unacceptable shifts in the established balance which the 

criminal process strikes between the interests of the accused 

person and the prosecution. The tradi tional form of committal 

proceedings is, so the argument runs, an elementary safeguard 

against oppressive charges b~ing prosecuted in the 

courts 125 and for this reason alone should be retained 

integral part of the procedure in indictable cases. 

higher 

as an 

We are 

unconvinced at this stage of our examination that committal 

proceedings in their current form are the most effective moans 

of establishing such a safeguard. Moreover, the complexi ty of 

certain criminal cases and their increasing number require that 

committal proceedings be altered to reflect the practical 

reali ties of the contemporary criminal justice system. Since 

we are now dealing with a different type of case than was 

envisaged at the time the current form of committal proceedings 

was developed, we need a different system of preliminary 

hearings to cope with these cases. 
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Chapter 8 

Listing Cases in the Higher Courts 

I. INTRODUCTION 

8.1 Once an accused person has been commi tted for tri al or 

sentence in one of the higher courts, various agencies become 

responsible for deciding when the case will be listed for 

mention and ultimately for hearing before the relevant higher 
'. 

court. The list ing process is of great importance because it 

will not only determine in the first instance when the accused 

person will appear before the court, but also the judge who 

will preside and the venue of the proceedings. Whilst listing 

is essentially an administrative process, it nevertheless has 

an important role to play in ensuring that justice is done. 

One submission made to the Commission by a solicitor with long 

experience of the criminal courts describes the frequent 

failure to have cases heard on the appointed day as "the most 

irritating, time-consuming and costly exercise found in the 

current system" of criminal justice. l 

8.2 In this Part we set out what we consider to be the 

objectives of listing procedures. In Part II the present 

procedures in New South Wales are described. In Part I II we 

examine listing procedures used in other jurisdictions. In 

Part IV the arguments for and against the present procedure in-

New South Wales are canvassed. In Part V two alternative 

approaches to reform are examined. Finally, in Part VI, some 
, 

tentative proposals for reform are put forward. We should note 
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at the outset of this discussion that the Attorney General, the 

Hon Terry Sheahan, has recently announced the Goverment's 

intention to establish a new system of listing criminal cases 

in the higher courts. 2 Legislation has been passed which 

establishes the office of the Criminal Listing Director wi th 

the responsibility for the listing of criminal cases to be 

heard in the Supreme Court and the District 3 Court. The 

practice and procedure to be followed by that office will be in 

accordance with regulations which have not yet been made 

public. The Commission's research on this subject and the 

present chapter were largely completed prior to the formulation 

of the new legislation. Whi 1st some of the issues raised have 

been resolved by that legislation, we consider it appropriate 

that this chapter should, notwithstanding recent developments, 

be included in this Discussion Paper. Several of the matters 

referred to relate to the principles which should govern the 

operation of the listing authority, a process which has not 

been publicly announced at the time of writing. 

8.3 The major goals of the listing process, and the 

principles which should govern it, may be summarised as follows: 

* to avoid unnecessary costs and inconvenience to 
the people involved In the conduct of criminal 
trials by ensuring that cases proceed on the day 
on which they are listed for hearing; 

* to make efficient use of available courtrooms and 
judicial time; 

* to ensure that trials and pleas of guilty are 
heard without avoidable delay; 

* to prevent the parties from 
delaying the commencement of cases 
mismanagement or by design; 

unjustifiably 
ei ther through 
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* to afford the parties adequate time for the 
proper preparation of the case to be presented in 
court; 

* to accommodate, so far as is practicable and 
consistent with the other objectives of listing, 
the desire of the parties to be represented by 
the lawyers of their choice; 

* to ensure that the most 
judges are assigned to 
cases; 

competent 
demanding 

and efficient 
and difficult 

* to avoid appeals against conviction and sentence, 
and trials being aborted, where these arise from 
a judge's lack of expertise or personal response 
to a case; and 

* to ensure that the courts 
fairly so that the interests 
protected and the community 
justice has been done. 4 

administer justice 
of the accused are 
is satisfied that 

II. THE CURRENT PROCEDURE 

A. The Role of the Solicitor for Public Prosecutions 

8.4 Once an accused person has been committed by a 

magistrate for trial or sentence in one of the higher courts, 

the papers are forwarded to the Soli ci tor for Public 

Prosecutions, a sub-department of the Attorney General's 

Department. The Office, under statute, acts as the Registrar 

of the District Court in its criminal jurisdiction and, de 

facto, as Registrar of the Supreme Court in its criminal 

jurisdiction. S 

8.S In addition to its role as Registrar, the Office acts as 

the solicitor for the prosecution in indictable criminal 

cases. Once an accused person has been commi tted for trial or 

sentence, the Office becomes responsible for preparing the 

prosecution brief and instructing counsel who appear for the 
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prosecution. The dual functions of the Office mean that the 

agency primarily responsible for the conduct of the prosecution 

also decides when the case is to be added to the court lists, 

where the case will be heard, and which particular judge will 

hear it. 

1. Selection of Venue 

8.6 The venue in which a criminal trial is held can affect 

the conduct and even the result of the trial. For various 

reasons it is thought that there are differences between the 

approach taken by juries in different districts. Furthermore, 

the choice of venue may have an impact upon the availability of 

prospective witnesses whose attendance may be difficult to 

secure if the trial is conducted at an inconvenient location. 

The cost of the proceedings may be considerably increased if 

wi tnesses have to be moved and accommodated far from the place 

where they live. The determination of venue is normally a 

rna tter for the Attorney General, 6 but the Supreme Court has 

the jurisdiction to order that the venue be changed. 7 

8.7 The Attorney General's policy regarding the 

determination of venue is effectively exercised by the listing 

division of the Solicitor for Public Prosecutions. The general 

rule is that the trial should take place in the geographical 

area where the offence charged is alleged to have been 

commi tted, that is, at the place closest to that area \<Jhere 

there are sittings of the appropriate court. This general rule 

is departed from: 
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1< if holding the proceedings at the nearest court 
would mean an inordinate delay, either because 
the lists at this court are unduly congested or 
because the next sittings of the court are 
scheduled too far in the future; 

1< if hold ing the tri al in the district where the 
offence is alleged to have been committed will 
cause undue inconvenience to witnesses; or 

1< if it appears unlikely, because 
publicity or for any other reason, 
unbiased jury can be empanelled. 

of local 
that an 

The Commission regards each of these grounds as legitimate and 

is satisfied that decisions as to venue properly take into 

account the interests of both the accused person and the 

prosecution. 

2. Selection of the Judge 

8.8 The Commission considers it unrealistic to address the 

issue of listing criminal cases without acknowledging what is a 

feature of courts in most jurisdictions. Judges, like any 

other group of people in the community, hold differing views. 

The judge in criminal proceedings has a wide discretion to make 

crucial decisions, ranging from the admissibility of evidence 

to the assessment of appropriate penalties. It is inevi table 

that the attitudes of each individual judge to particular 

questions which may arise in criminal trials and to particular 

offences become well known to prosecutors (tnd defence lawyers 

alike. Given that the prosecution has this information and 

that it can effectively determine which judge is to hear a 

particular case, the prosecution may be seen to be in a 

position to influence an aspect of the conduct of the 

proceedings. 
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8.9 The Commission acknowledges that it may often be 

desirable, in order to achieve a just and efficient disposition 

of a difficult case, that the experience and perceived ability 

of a particular judge be taken into account when listing cases 

for trial. The more difficult and demanding cases should 

ideally be presided over by the more experienced judges. The 

Solicitor for Public Prosecutions undoubtedly takes this factor 

into account when listing criminal cases. In addition, there 

may on occas ion be a need to a void 

judge who has been associated with 

li sting the case before a 

one of the parties, for 

being appointed to the Bench. 

it legitimate to take these 

example, as a lawyer prior to 

Whilst the Commission considers 

factors into account, we nevertheless consider it inappropriate 

for the prosecution to be seen to have any improper influence 

in the selection of the trial judge. 

3. The Time of the Trial 

3.10 For many years the Solicitor for Public Prosecutions has 

had a policy of giving priority to the listing of criminal 

cases to those accused people who are held in custody pending 

trial. The reasons for this are both humanitarian and 

economic. On the one hand, the fact that a person presumed to 

be innocent is held in gaol at all is disturbing and it is 

naturally desirable that the fate of those in custody should be 

determined as quickly as practicable. On the other hand, the 

detention of accused people in custody is expensive. In more 

recent times, particular priority has also been given to the 

listing of cases which involve allegations of sexual assault 
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because of the particular trauma suffered by the victims of 

offences of this kind. Wi thin the general category of sexual 

offences, additional priority is given to those cases where the 

alleged victim is a child. 8 

8.11 In June 1986 a new system of listing was introduced in 

the Sydney Di strl.c t Court. It envisages that trials will be 

listed for hearing during a sp?cified week of criminal sit~ings 

of the Court and that each trial will be given a priori ty 

rating. As judges become available to hear the trials listed, 

the trials are assigned in order of their priority. The 

principal benefits of the system are that there will be a 

substantial reduction in the number of trials which are not 

heard at the time they are listed for hearing and that the 

unheard cases wi 11 be of minimum pri or i ty. At the time a case 

is listed for mention to fix a trial date, the prosecuting 

authority advises the judge of the priority which, in its view, 

the case should be accorded. After hearing the accused person 

on the question, the judge determines the priority which the 

case is to be given. The highest priori ty (category "A") is 

gi ven to cases involving accused people held in custody and 

those concerning charges of child sexual assault. In addition, 

the judge has a general discretion to give any case the highest 

priority, or any other priority rating, if he or she considers 

that the circumstances warrant it. The middle range of 

priori ty (category "B") is to be given to those cases which 

have one or more of the following features: 

* Cases where the accused person is in custody but 
not solely in respect of the charge under 
consideration. 
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'* Cases previously listed for trial and "not 
reached". 

'* Cases in which the accused person was arrested 
more than 18 months prior to the "mention" at 
which a date for trial is to be fixed. 

'* Cases in which the accused was committed for 
trial more than eight months prior to the mention 
date at which a date for trial is fixed. 

'* Cases in which interstate or overseas witnesses 
are to be called by either the prosecution or the 
defence. 

'* Cases which involve an allegation of sexual 
assault other than against a child. 

'* Cases in which the estimated length of the trial 
is in excess of five days. 

Those cases which have none of the specified features are given 

the lowest priority (category "C"). Twenty trials are listed 

for each week of the court sittings. Of these, a maximum of 

six should be from category "A", 10 from category "B" and four 

from category "C". This is designed to ensure that there is a 

greater likelihood that cases of high priority will be heard. 

Whilst there is an obvious risk that cases with category "c" 

priori ty may not be heard on the day initially fixed for the 

hearing, this should only occur once since on the next occasion 

they are listed they will qualify as category "B" cases. 9 

B. The Role of the Accused Person 

8.12 An accused person who has been commi tted for trial or 

sentence has only limi ted powers to influence the listing of 

his or her case. Firstly, the accused person has the right to 

apply for bailor for the conditions of bail to be altered. 

Since custody cases are given priority, in practice, bail 

applications give the accused person the opportuni ty to exert 
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some influence over the progress of the case. Secondly, there 

are opportunities to make applications of a kind which may 

incidentally affect the listing process, most notably the 

opportunity for the accused person's lawyer to make 

representations to the Attorney General for "no bill ll to be 

found. Thirdly, there is the right of an accused person to 

apply to the Court of Appeal for a change of venue. Complaints 

have been made that accused people effecti vely manipulate the 

court lists, in order to obtain an apparent advantage, by 

changing a plea from guilty to not guilty or by a late change 

in legal representation, giving the accused person grounds to 

claim that there has been insufficient time available for 

adequate preparation of the case and that the hearing of the 

case should be postponed. 

c. The Role of the Courts 

8.13 Once a matter has been listed in the prospective court 

of trial, the parties are usually required to attend the court 

for a hearing known as a IImention ll
• If, at that time, the 

accused person indicates an intention to plead guilty, the 

matter may be completed immediately if both the prosecution and 

the defence are ready to proceed. More usually, a date for 

further IIplea or mention ll is set. If there is no indication of 

a plea of guilty, a trial date may be fixed. When fixing the 

trial date, the court may, but need not, take into account any 

inconvenience caused to the parties. Thus, while the 

prosecuting authori ty is responsible for listing the case for 

mention, the court determines the date the case will be heard. 
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During the period when the trial is pending, ei ther party may 

make an application to the court for vacation of the trial date 

and the court may grant that application if it is satisfied 

that there are reasonable grounds for taking that course. 

8.14 However, this is not the end of the matter. 

Notwi thstanding that a trial has been listed for hearing on a 

particular day, it is nevertheless open to the prosecution not 

to present the indictment to the court on the appointed day, 

thus ensuring that the case will not proceed on that day. The 

court is presently powerless to force the case to proceed. It 

is 1 imi ted to making comment 

alleviate any hardship that 

and granting such orders as may 

may be suffered by the accused 

person as a result of the prosecution's failure to proceed. On 

the other hand, an application for an adjournment by an accused 

person made on the day the trial is due to commence will 

usually only be granted for good reason. It has been suggested 

that the court may be able to treat an unwarranted refusal to 

present an indictment as an abuse of process. However, this 

suggestion has been criticised on the ground that it fails to 

take into account the court's lack of subtantive jurisdiction. 

8.1S The courts can have a significant, if indirect, role to 

play in the list ing process when an accused person applies for 

bail prior to the Ii sting of the case. The court may comment 

that there has been an unjustliied delay. Unfavourable comment 

by the court will invariably result in immediate action being 

taken to list the matter at as early a date as possible. 
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III. LISTING IN OTHER JURISDICTIONS 

A. Victoria - The Criminal Listing Directorate 

8.16 Until 1982, the responsibili ty for the listing of 

criminal cases in all jurisdictions was borne by the Criminal 

Law Branch of the Crown Solicitor's Office of Victoria. This 

agency performed a similar role to that currently performed by 

the Solicitor for Public Prosecutions in New South Wales in 

that it was also responsible for the prosecution of all 

indictable matters. As in New South Wales, one party in the 

case was at least seen to have an advantage by being in a 

posi tion to decide the date of the hearing and to select the 

trial judge. This situation had been criticised. lO To avoid 

this conflict of interest, a Criminal Listing Directorate was 

established on an experimental basis in January 1982. 11 

8.17 The Directorate's role has gradually expanded so that it 

now has responsibility for listing all criminal cases in 

Victoria. Its officers liaise with the Director of Public 

Prosecutions, the accused person or hi s or her legal 

representati ves, and the courts. According to the Chief Judge 

of the County Court, it was intended that the Directorate be a 

body: 

to which both Crown and defence can 
in order to determine what cases will be 
which will be pleas, whether there 
opportunity to reach a compromise. 12 

go, 
trials, 
is any 

Such a role is indeed necessary if effective and efficient 

listing is to be achieved. To make maximum use of available 

court time, the listing authority must be well informed of the 

progress of cases and of the outcome of negotiations between 

the parties. 
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8.18 The Listing Directorate operates in 

manner. The Director of Public Prosecutions 

the following 

notifies the 

Listing Directorate when an accused person is committed for 

trial and a "running record" tracking the progress of the case 

is begun. The Directorate contacts the accused person and 

ensures that he or she has a copy of the charge, the 

deposi tions and other relevant material. The Directorate also 

attempts to determine what the accused person's plea is likely 

to be. The matter is not listed until such a plea is 

notified. When the necessary preparations for trial are 

completed, the prosecution sends the Listing Directorate a 

"listing notice" advising that it is ready to proceed. Only 

then can the matter be listed for hearing. The Directorate 

nominates the judge who will preside at the hearing of the 

matter. The Directorate will in some cases consider the 

judge's expertise and the possibility of any conflict of 

interest. Cases set down for hearing can be wi thdrawn from the 

lists where both the prosecution and the accused person 

consent. This is an administrative action performed by the 

Listing Directorate which does not require the parties to 

a t tend court. If one of the part ies does not wi sh to vacate 

the trial date, the matter is then left in the list and the 

court is called upon to make a ruling. The Listing Directorate 

also has the power to list a matter for mention if there is 

concern about the representation of the accused person or the 

state of the preparation of his or her case. 



- 349 -

8.19 Since the introduction of the Criminal Listing 

Directorate in Victoria, there has been a substantial reduction 

in the number of cases awaiting trial. 13 At least part of the 

credit for this improvement must be given to the efficient 

operation of the Directorate. Additional features of the 

Victorian practice of listing have also contributed to the 

improvement. In particular, the use of staggered changeover 

periods for judges si tting in the criminal courts ensures that 

there is always a judge avai lable wi th some weeks of criminal 

sittings remaining to be served. Relatively long trials may be 

listed in any week with certainty that there will be a judge 

available who has sufficient time to hear the case. 

8.20 Further improvements regarding the legal status and 

substantive powers of the Directorate were recommended by a 

Commi ttee appointed to examine methods of improving the 

disposal rate of criminal cases in the County Court. The 

Commi ttee reiterated the desirability of a truly independent 

Directorate and rejected the suggestion that the function be 

performed by the Director of Public Prosecutions or by the 

courts. l4 It considered that the Directorate should be given 

a statutory base defining its powers and functions, a view 

which was strongly supported by the Legal and Const i tutional 

Commi ttee of the Victorian Parliament. 15 The most significant 

recommendation was that the Directorate be empowered to list 

matters for trial after a prescribed period of unreasonable 

delay if no listing notice had been received from the 

prosecution. The Committee considered that the delay from 
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committal to trial should be no more than three months where 

the defendant is in custody and no more than six months where 

the defendant is on bail. The Commi ttee further recommended 

that the Directorate be empowered to demand relevant 

information from the parties. The Directorate currently relies 

on the co-operation and goodwill of the parties for this 

information. A draft bill incorporating these recommendations 

was prepared in 1982 but has not yet been introduced into 

Parliament. 16 

B. Queensland - Consistency in Listing Procedure 

8.21 Early in 1985, concern over the considerable backlog of 

criminal cases pending trial in the superior courts in 

Queensland led to the introduction of a new administrative 

procedure for the management of the criminal lists. 17 The 

responsibility for listing, previously held by the Director of 

Public Prosecutions, was given to the courts. A li sting judge 

was appointed and the position of an eAecutive officer for 

Ii sting purposes created. It was determined that control of 

the lists would be vested in the listing judge, whilst the 

day-to-day administration of the lists was to be handled by the 

executive officer. The main principle of the new listing 

procedure is to list matters for hearing on a specified week of 

the criminal sittings and generally to list more cases than the 

courts could be expected to complete if all cases listed went 

their expected duration. There is a callover for each sitting 

and telephone contact wi th the lawyers involved in the week 

prior to trial, together with a daily listing conference 
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involving representatives of the court, the State and 

Commonweal th Directors of Public Prosecutions, and the Public 

Defender. The listing conference is presided over by the 

executi ve off icer of the court. Applications for adjournment 

are heard by the listing judge, which ensures that a consistent 

policy is applied in the determination of these applications. 

8.22 There is, in addition, a Criminal Justice Review 

Committee which comprises representatives of all the agencies 

involved in the criminal justice system. This provides a means 

of rational discussion and usually resolution of the problems 

encountered by the participants in the system. 18 At the time 

these measures were introduced, the backlog of cases in the 

criminal courts stood at about 1000 and the length of time from 

commi ttal to tri al was anything from nine months to two years. 

The backlog has now been reduced to approximately 75 and 

accused people are generally being tried in the sittings to 

which they are committed. 19 

C. United Kingdom - Crown Court Listing Procedures 

8.23 The Crown Court is divided into six circuits throughout 

England and Wales. It is responsible for hearing all 

indictable criminal cases as well as appeals from the decisions 

of courts of summary jurisdiction. The Court staff includes an 

officer exclusively responsible for listing where the size of. 

the circuit and the Court 1 s case load warrants 

other cases, listing is performed by the chief clerk. 

th O 20 
IS. In 
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8.24 The listing officer is required to distribute Crown 

Court business in accordance wi th the directions of the Lord 

Chief Justice. 21 These formal statements, similar to practice 

notes, currently deal only very generally wi th the allocation 

of cases. They provide that certain classes of offences can be 

dealt with only by judges of a specified seniority. Apart from 

these directions, the listing officer has significant 

discretion in the allocation and ordering of cases. The 

factors to be taken into account are: 

'* the availability of judges, justices, courtrooms 
and juries; 

'* the length of time since committal; 

'Ie the priority to be given to persons in custody; 

'* whether the accused person is likely to plead 
guilty or not guilty; 

'* the availability of the parties, witnesses and 
lawyers; 

* the estimated length of the hearing; and 

'* whether or not a shorthand writer will be needed 
or available. 

8.25 Court lists are prepared in varying degrees of certainty 

and at various intervals before the trial. Certain cases are 

given a specific hearing date in advance because they involve 

complex issues, are likely to be relatively long, involve many 

witnesses or witnesses who are difficult to obtain, require 

particular judges for their expertise, or depend on the 

availability of particular coun~al.22 
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8.26 The IIWarned List ll is a provisional list of cases to be 

heard at a part icular venue in a given week. It is published 

up to four weeks in advance of the date of hearing. The 

parties generally have one week in which to object to the 

hearing time proposed. In determining any objection, the 

listing officer must ensure that the number of cases currently 

on the warned list is sufficient to occupy the courts during 

the week in which those cases may be heard. 

8.27 A final list, the IIFixed List ll
, is generally published 

10 days in advance of the week in which the case is to be 

heard,23 thereby giving the parties 10 days notice of the 

hearing. Although it has been recommended 24 that a 

straightforward application for a change to the fixed list 

could be dealt with by the listing officer, such applications 

must currently be determined by a judge. During the week in 

which the case is listed for hearing, further changes are made 

by the listing officer who notifies the parties involved by 

telephone. 

8.28 Successful listing is said to depend on the listing 

officer obtaining as much information as possible about the 

cases to be heard. To this end, the listing officer has 

routine contact with both prosecution and defence lawyers who 

are required to complete standard forms requiring information 

in respect of anticipated plea, expected length of trial, the 

number of witnesses and any special circumstances. 25 These 

forms have not proved very successful and the relationship 

between solicitors and listing officers has been poor.26 
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8.29 Communication between lawyers representing the parties 

in criminal cases and the courts in which those cases are to be 

heard is regarded as an important feature of an effective 

listing system. The listing officer must balance the often 

conflicting interests of the parties in a way compatible wi th 

the interests of justice. At the same time, the cases fixed 

for trial must be ready to proceed and capable of keeping the 

o d 27 Tho 0 lOb h courts occup1e . 1S may 1nvo ve a comprom1se etween t e 

most effective use of court time and the interests of the 

parties. It has at times been emphasised that continuous 

occupation of the court must take second place to the 

reasonable requirements of the parties. However, in those 

centres where the volume of work is greatest, especially 

London, the emphasis may have to be on the effective use of 

court time. 

D. Chicago, United States - Random Allocation by the Courts 

8.30 The Circuit Court of Cook County serves metropolitan 

Chicago which has a population of more than five million 

people. HO\'lever, quite unlike New South Wales, the Court's 

jurisdiction covers a geographical area of a mere 950 square 

miles. The case of a person who is charged with a felony 

(which is roughly equivalent to what would be described in New 

South Wales as an "indictable offence") is brought before the 

Court, and after preliminary proceedings which are heard by an 

associate judge, the case is assigned to the Criminal Division 

of the Ci rcuit Court. There are 42 judges in this Division, 

which sits at three locations within Cook County. 

hear only criminal cases. 28 

The judges 
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8.31 The listing of cases is handled by the courts and 

features a number of practices and procedures which are not 

known in New South Wales. In the first place, each case is 

assigned to a particular judge who will have the responsibility 

of ensuring the progress of that case through to final 

disposition. This means that whenever pre-trial motions are 

listed before the Court, they will be heard by the judge who is 

to preside at the trial. The case load carried by an 

individual judge will vary according to whether that judge sits 

in the two "suburban" locations of the Court or at its city 

location. The average case loads carried by a single judge at 

anyone time have been reduced from 300 cases per judge in 1976 

to an average of approximately 200 in 1986. For each judge the 

average number of cases disposed of in a year is about 400. 

That is, each case remains on the lists for approximately six 

months. 

8.32 A system for the random assignment of cases to judges 

wa.s implemented in 1978. This system provides for the 

allotment of cases with the aid of a computer. 29 When a case 

is received into the Court, it is randomly assigned to a 

particular judge by the computer. Those judges with the 

smallest case loads are eligible to receive additional cases. 

A judge wi th a greater calendar of cases pending would not 

receive an additional assignment until his or her case load was 

reduced to the level of the other judges. By the use of the 

computer~ a maximum 10% variation between the pending case load 

carried by the individual judges is permitted. This does not 
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mean of course that all judges have the same rate of disposal 

of cases in their calendar. The computer allocation is 

programmed to take account of the fact that one judge may have 

a particularly long case whereas another may have a large 

number of relatively straightforward cases. 

8.33 In order to avoid the possibili ty that an inexperienced 

or "unsui table" judge may be assigned a case of significant 

complexi ty or sensi ti vi ty, a list of 12 experienced judges has 

been drawn up. It is amongst this group that a case of special 

difficulty will be randomly assigned. The allocation of the 

case by random distribution ensures that there is no suggestion 

of favouritism in the selection of the judge to conduct a 

particular trial. In our view, there is much to be said for 

making random allocation of cases a feature of the listing 

procedure. However, it would be necessary to adapt the Chicago 

approach for use in New South Wales, since judges here do not 

sit exclusively in the criminal courts. We do not consider it 

desirable, 

al ter the 

in the interest of efficient listing procedures, to 

current practice of the higher courts in New South 

Wales by which judges preside in both the ci vi 1 and criminal 

jurisdictions of the court. One of the maj or problems that can 

arise in the allocation of judges is caused by having to take 

account of the times when judges are rostered to change from 

the criminal jurisdiction to the civil jurisdiction. We 

suggest one method of improving this situation in para 8.55. 
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IV. THE ARGUMENTS FOR AND AGAINST LISTING 
BY THE PROSECUTION 

A. The Arguments Against 

1. Conflict of Interest 

8.34 There is a fundamental conflict of interest involved in 

the prosecution acting both as a party to criminal proceedings 

and as Registrar of the court hearing those proceedings. The 

present arrangement in New South Wales is, so far as our 

research has revealed, unique. It means that the prosecution, 

in exercising its responsibility for listing cases, has the 

ability to control when, and before whom, a case will be 

heard. We are disturbed by the appearance of this arrangement 

and at the potential for unfairness. As was noted in the 

Commission's First Issues Paper, "the dual function of the 

Crown is difficult to reconcile with the principle that the 

court stands impartially between prosecution and defence".30 

2. Perceived Responsibility for Delays 

8.35 An additional advantage of separating the listing and 

prosecutorial functions is that it clarifies the identity of 

the person or agency responsible for delays in listing and 

enables more effective remedies for delay to be designed and 

implemented. 31 The responsibility for delays associated w~th 

current listing procedures has been the subject of close 

scrutiny in recent years. An inquiry conducted by the Public 

Service Board 32 followed complaints made by an accused person 

who had been held in custody for over two years from the date 

of his arrest (24 December 1981) until the date of trial (2 

April 1984).33 The Board's report contained an analysis of 
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the operation of the Office of the Solicitor for Public 

Prosecutions, with particular emphasis on its registry 

function. The report concluded that the registry function 

should be removed from the Office of the Solicitor for Public 

Prosecutions. 

3. Administrative Workload on Prosecution 

8.36 Under the present arrangement, legal officers employed 

by the Solicitor for Public Prosecutions may be diverted from 

thei r function of preparing and presenting cases to deal wi th 

routine administrative tasks appropriate to the registry 

function. A former holder of the office of Solicitor for 

Public Prosecutions saw this as a direct cause of delay in 

bringing matters to trial. 34 This is notwi thstanding that the 

people working wi thin the off ice perform ei ther a li sting or 

prosecution function. 

B. The Arguments in Favour 

1. The Public Interest in Expediting Certain Cases 

8.37 The prosecuting authority may have legitimate reasons 

for exercising control over the timing of prosecutions. For 

example, it may cons ider that it is in the public interest to 

have a particular case of general public importance dealt with 

promptly. Similarly, if there is a government policy to 

expedi te the hearing of a particular class of cases, it cannot 

be implemented with certainty unless the government has the 

ultimate control over listing cases for hearing. 
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2. Prosecution to Proceed Only When Ready 

8.38 It is argued that the prosecution should retain control 

of li sting so that it cannot be forced to proceed wi th a case 

until it is ready to do so. There is, it is said, a public 

interest to be served in ensuring that the prosecution of 

criminal cases is not disadvantaged by inadequate preparation 

or untimely listing. On the other hand, it is contended that 

the prosecution should be in the same posi tion as the ac.cused 

person in seeking the vacation of a trial date or an 

adjournment of the case on the day it is listed for hearing, 

that is, that each of the parties should be required to support 

such an application by establishing that there are legitimate 

grounds for it. 

3. Expense 

8.39 It is argued that the separation of the functions of 

prosecution and listing would require an increase in staff and 

accommodation and a certain amount of duplication of work. 

However, the Public Service Board Inquiry Report 35 

recommended that, in any case, there should be increases in 

clerical staff vii thin the office of the Solicitor for Public 

Prosecutions to undertake 

staff. 36 Furthermore, the 

work presently 

separation of 

necessitate djfferent locations. 

performed by legal 

functions does not 
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4. The Gaol Delivery System 

8.40 It is argued that the "gaol deli very" system is a 

sufficient independent safeguard against injustice caused by 

failure to list the cases of people held in custody. This 

system involves quarterly reports being given to the Supreme 

Court of New South Wales by the officers-in-charge of all gaols 

which reveal the names of all people held in custody who are 

not serving a sentence. A judge of the Supreme Court then 

inquires into the case of any accused person ',\fho is considered 

to have been in custody for too long. However, the focus of 

gaol delivery inquiries is on whether the incarceration is 

lawful rather than whether the delay is improper. Furthermore, 

the system only surveys the progress of accused people in 

custody. It provides no review of the cases of people on bail, 

which are obviously less urgent but are nonetheless significant 

when considering aggregate delays in the sysCem. 

v. OPTIONS FOR REFORM 

8.41 It seems to us that there are two options for reform: 

'I< Giving the courts the responsibility for listing 
cases to be heard before them. 

'I< The establishment of an independent listing 
authority. 

A. Listing by the Courts 

8.42 The first option for reform is for the listing function 

to be controlled by the cour L.3. While the courts exercising 

criminal jurisdiction in this State, namely the Local Courts, 

the District Court, the Supreme Court and the Court of Criminal 
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Appeal remain separate, indi vidual regi stries would effectively 

exist. It has been proposed that a single registry be 

established for the Supreme and District Courts in their 

criminal jurisdiction, including the Court of Criminal 

Appeal. 37 The employees of this registry would be drawn from 

the Attorney General's Department and would be responsible to 

that Department in administra ti ve matters. However, the 

Registrar would ultimately be responsible to the head? of 

jurisdiction for the actual listing of cases. The introduction 

of such a body would require the enactment of legislation to 

define its powers and obligations. In our view, the courts are 

not the most suitable institution for a specialised process of 

this kind. 

B. An Independent Listing Authority 

8.43 The second option for reform is to establish one 

separate agency wi th the exclusi ve responsi bi li ty fer listing 

criminal cases. 38 This option envisages a registry 

independent both of the parties and of the courts. In our 

view, this is the preferable model. Since the listing 

authori t) must have the confidence of both the prosecution and 

the accused person, it is crucial that it not only have, but be 

seen to have, genuine independence. It is, of course, equally 

important that the listing authority have an effecti ve working 

relationship with the courts. Much of the work of the listing 

authori ty may involve informal communication with the parties 

and this may involve the disclosure of confidential 
< 

information, matters not well sui ted to the courts, whose role 
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in the process of listing should be to resolve publicly and in 

the presence of both parties, issues which cannot be 

satisfactorily determined by the listing authori ty. One 

commentator.has summarised the issue this way: 

8.44 

It is thought that successful court 
management-based delay-reduction programmes have 
certain common elements. First, good 
communications are required between all of the 
parties involved. Second, realistic time 
standards have to be set for the progress of 
cases. Third, those in control of the system 
have to be aware of the informal non-structural 
factors that affect delay. Finally, there has to 
be a judicial commitment to, and judicial control 
over, the delay-reduction programme. 39 

Whilst the listing authori ty should be responsible for 

making relevant decisions in the first place, we consider that 

the courts should retain their general discretionary power to 

change any order made by the li sting authority regarding the 

date of the trial, its venue and to direct that the matter be 

listed before another judge where this is considered necessary 

in the interests of justice. The new legislation referred to 

in para 8.2 expressly preserves the power of the criminal 

courts to make orders of this kind. 40 In Chapter 3 we put 

forward various proposals regarding the specification of time 

limi ts for the prosecution of criminal offences. The Ii sting 

authority should be primarily responsible for ensuring that 

these time limits are observed by ensuring that cases are 

listed before the courts so that the relevant time limi ts are 

met. By giving effect to the pLovisions regarding time limits, 

the listing authority will provide an additional impetus to 

reduce the incidence of delay in the criminal process. 
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VI. CONCLUSION 

8.45 In the Commission's view the present procedures for 

li sting criminal cases in the higher courts are inefficient, 

inadequate and potentially unfair. The potential for 

unfairness derives from the fact that one of the parties is 

responsible for listing and may therefore be seen to have an 

unfair advantage. In our view, the advantages of the present 

system cited above are outweighed by its disadvantages. The 

rights and interests of the prosecution, the accused person and 

the communi ty can be better served by an independent agency 

wi th responsibility for and control over listing. The 

experience of the Victorian Criminal Listing Directorate 

demonstrates that such an agency is both feasible and 

worthwhile. In the following part of this chapter we set out 

our tentative proposals regarding the manner in which such an 

agency should function. 

VII. SUMMARY OF TENTATIVE PROPOSALS 

1. Establishment of an Independent Listing Authority 

8.46 The listing of cases for trial and sentence in the 

higher criminal courts should be the responsibility of a 

listing authority which is independent of the prosecuting 

authori ty and the accused person. It should determine both the 

date of hearing and the venue of criminal cases. In 

discharging its functions, the listing authority must 

necessarily consult closely with the courts. 
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2. Objectives of the Listing Authority 

8.47 Subject to the proviso that its decisions should not be 

contrary to the interests of justice, the principal objective 

of the listing process should be to bring criminal cases on for 

hearing without 

the courtrooms 

avoidable delay and to make efficient use of 

and judges available. The listing authority 

should have broad and flexible powers to achieve this end, but 

the exercise of these powers should be subject to review by the 

prospective court of trial. 

3. Cases to be Listed Only When Ready 

8.48 In order to a void inconvenience and waste, cases should 

only be listed for hearing where there is reasonable certainty, 

having regard to the need for adequate time for preparation of 

the case and the availability of witnesses, that they will be 

ready to proceed on the appointed day. This provision does not 

prevent a case being listed for mention where either of the 

parties are not ready to proceed. 

4. Disputes Over Listing to be Determined by the Courts 

8.49 Where the accused person or the prosecuting authority 

wishes the venue of the trial or the date of hearing to be 

altered, this may be done by the listing authority where both 

parties agree, but not if the listing authority does not 

consider the change to be warranted. Where the listing 

authori ty does not make a change sought by either party, that 

party should be enti tled to request the li sting authority to 
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have the matter listed before the prospective court of trial 

for the purpose of making an application to change the trial 

date or the venue. 

5. Cases to be Randomly Assigned 

8.50 In general, but subject to the next paragraph, the 

distribution of cases to be heard at the major court centres 

should be by random assignment of those cases to the judges 

available to hear them. The listing authority should also be 

responsible for the listing of criminal cases at country 

si ttings of the higher criminal courts, but it is impractical 

for such cases to be assigned on a random basis. 

6. Special Arrangements for Difficult Cases 

8.51 In order to ensure that cases of an exceptionally 

complicated or difficult nature will be assigned to a judge of 

sufficient experience, there should be a separate list of such 

judges prepared by the Chief Justice or the Chief Judge as the 

case may be, and cases falling into this category may be 

assigned on a random basis to a judge on that list. Where 

cases of this kind are listed at country sittings, the 

selection of the judge to preside at those si ttings should be 

made following consultation between the listing authority and 

the court. 
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7. Listing Authority to Communicate with Legal Representatives 

8.52 The listing authority should have the power to list a 

case for mention before the court of trial at any time before 

the trial begins. The authority would be expected to maintain 

close and regular contact with the legal representatives of the 

accused person and with the prosecuting authority in order to 

keep abreast of any relevant developments in the preparation of 

the case and to ensure that the optimum use of available court 

time is 41 made. In particular, the listing authority should 

seek through this process of consultation to ascertain as early 

as possible those cases in which a plea of guilty is likely. 

8. Prosecuting Authority to Notify Listing Authority 

8.53 When there is a decision made by the prosecuting 

authority to prosecute a case in the higher courts, the 

prosecuting authority should immediately advise the listing 

authority of that decision. 

9. Consistency in Adjournment Applications 

8.54 When a case has been li sted for trial at a specified 

time, that listing should not be altered unless the change is 

considered necessary in the interests of justice. So far as is 

practicable, applications for a change in the listing of a 

trial should be determined initially by the independent listing 

authori ty whose decision should be subject to review by the 

prospecti ve court of trial. In order to achieve a consistent 

approach to the determination of applications of this kind, 

comprehensive guidelines setting out the relevant principles 

should be established. 
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10. Staggered Changeover for Criminal Sittings 

8.55 The periods during which judges are assigned to the 

criminal sittings of the higher courts should be increased and 

the times at which they are moved to other judicial duties 

should be staggered so as to ensure that there will be, during 

any week of the court term, judges sitting in the criminal 

jurisdiction who have sufficient time left to serve in that 

jurisdiction to enable relatively long cases to be allocated to 

them. 

11. Listing Authority to Monitor Time Limits 

8.56 If time limi ts on the prosecution of criminal charges 

are introduced,42 the independent listing authority should 

have the initial responsibility for ensuring that cases where 

the prosecuting authority is ready to proceed are listed for 

hearing at a time which will not place those cases in jeopardy 

of being dismissed for want of compliance with the specified 

limi ts. 

12. No Priority for Private Representation 

8.57 In determining the priority to be given to criminal 

cases, the independent list ing authority should not take into 

account as a relevant factor the nature of the legal 

representation of the accused person. That is to say, accused 

people who are paying for their representation should not be 

given priority over those who are legally aided nor should 

those who are legally aided be given any priority. 
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13. Judge in Major Trials to be Appointed Early 

8.58 Where a major prosecution which is likely to occupy a 

significant amount of court time is to be listed, the listing 

authori ty should, after consultation with the Chief Justice or 

the Chief Judge as the case may be, appoint the judge who is to 

preside at the trial as far jn advance of the likely date for 

trial as is reasonably practicable. The trial judge sh9uld 

then preside on each occasion the matter is listed before the 

court. 

14. Additional Research on Listing 

8.59 There should be further inquiry to discover the most 

efficient means of operation of the listing authority. The 

various methods used in other jurisdictions should be studied 

and their suitability for New South Wales assessed. In 

particular, the role which the criminal listing authority might 

usefully play in the pre-trial process should be examined. 43 

Regard should also be had to the questions of sanctions to 

enforce orders made by the li sting authority, 44 the use of 

listing conferences 45 and the use of prescribed forms to be 

completed by the parties for the assistance of the listing 

authority. 46 
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Chapter 9 

Pre-Trial Hearings, 

I. INTRODUCTION 

9.1 As we have noted in earlier chapters of this Discussion 

Paper, there is no formal contact between the prosecution and 

the defence except when the parties are either before the court 

or participating in the process of police investigation. In 

this chapter we examine the question of whether a system of 

pre-trial hearings should be used as a means of resolving 

certain issues before the trial begins. As a part of thi s 

examination, we consider similar procedures in other 

jurisdictions. The purpose of canvassing this procedural 

innovation is the possibility that it may ultimately reduce 

both the number of criminal trials and the scope of the 

disputes in those trials which do occur. Thi s would in turn 

simplify and shorten cases, a development which would be 

particularly beneficial in those cases in which a jury is 

called upon to make a determination as to guilt. 

9.2 The current procedure in criminal prosecutions is based 

on the principle that an accused person cannot be required to 

reply to the prosecution's case. It logically follows that he 

or she should not bf) obliged to give not ice of any proposed 

defence to the prosecution,l On the other hand, the 

prosecution has a general duty to disclose to the accused 

person in advance of the trial the nature of the charge and the 

evidence which it intends to call at the trial. 2 



- 374 -

9.3 As we have already noted in Chapter 4 and Chapter 5, in 

practice, the parties engage in much informal consultation and 

disclosure. This may involve matters such as the plea likely 

to be entered, the anticipated length of the case, the number 

of witnesses, and the strengths and weaknesses of the 

respecti ve cases. Where this informal exchange of information 

takes place, it will, to some extent, reveal the approach that 

will be taken by ei ther side. In an indictable case, where 

committal proceedings have been held, the nature of the 

questions asked of various prosecution wi tnesses will in most 

cases reveal the future line of defence. A defence may have 

been revealed at an earlier stage if the accused person has 

answered questions asked by the police. 

9.4 The limited scope of disclosure before trial by the 

defence and its informal nature mean that, in many cases, the 

trial proceedings are much more complicated than they need to 

be having regard to the real issues in the case, part icularly 

in cases which raise matters of legal or factual complexity or 

which involve voluminous evidence. There are also advantages 

to be gained by ensuring in advance of the trial that the 

prosecution case is ready to proceed. In those cases where 

there will be a jury, preliminary procedures may be 

part icularly useful to reduce the time during which a jury is 

required and consequently reduce the inconvenience caused. In 

our view, the introduction of pre-trial procedures would 

overcome some of the difficulties currently experienced in 

trial proceedings where the effects of inadequate preparation 
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are manifested in delay and inefficiency. The objectives of 

pre-trial hearings, namely to reduce the length of time taken 

to hear individual cases consistent with the maintenance of the 

high standard instinctively sought to be achieved in the 

administration of justice, are, in our view, equally relevant 

to proceedings in the higher courts and in the Local Courts. 

A. The Benefits of Pre-Trial Procedure 

1. Accelerating Procedural Formalities 

9.5 His Honour Judge B R Thorley of the District Court of 

New South Wales has advocated the introduction of procedures 

to ensure that an early trial date be allocated, 
to ensure that the date so allocated not be 
frustrated by avoidable last minute applications 
for adjournment, and to ensure that the trial can 
be anticipated to proceed and conclude in as 
little time as is necessar~ and without the 
pursuit of unnecessary issues. 

In the Commission's view, his Honour has succinctly identified 

four desirable objectives in the criminal process which are not 

at present features of the administration of criminal justice. 

This Discussion Paper has dealt with some aspects of procedure 

before trial which, in our view, would contribute to achieving 

these objectives. In particular, our proposals regarding time 

limi t~ should ensure that an early date is set for trial and 

our proposals for a new procedure for listing criminal cases 

may reduce the incidence of adjournment applications. 4 In 

this chapter we address the last two objectives. Whilst they. 

are directly concerned with trial procedure in court, we 

believe that procedure before trial will have a significant 

impact upon what actually occurs in court. 
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9.6 In many cases, applications of various kinds are made 

either at the commencement of the trial or during it which 

could have been determined much more conveniently before the 

trial. Pre-trial hearings would streamline procedure before 

trial without disrupting the orderly conduct of a criminal 

trial. A pre-trial hearing could deal with matters such as: 

Some 

* questions of jurisdiction; 

* challenges to the indictment, provided that the 
indictment is made available before the trial; 

* special pleas such as autrefois acquit, autrefois 
convict, issue estoppel and res judicata; 

* applications for change of venue; 

* applications for separate trials of accused 
people or of counts in the indictment; 

* issues regarding the disclosure of the case for 
the prosecution; 

* the question of legal representation; 

* whether admissions of fact may be made in respect 
of issues which are not really contested; 

* the admissibility of evidence called in support 
of an alibi defence; 

* the admissibili ty of evidence of a scientific or 
technical nature; and 

* the admissibility of challenged evidence 
including, where necessary, the holding of a voir 
dire hearing (see para 9.45). 

of these, such as the first three, may result 

termination of the proceedings. Others may resolve 

which would otherwise be dealt with at the trial 

designed to reduce the ljl(p.lihood of the trial 

unnecessarily disrupted. 

in the 

issues 

or are 

being 
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2. Guidance in the Preparation of Trials 

9.7 The most significant advantages of properly and openly 

conducted pre-trial procedure are that the main issues in the 

trial may be identified, the form of the indictment determined, 

common ground between the parties ascertained, formal 

admissions made, disputes on matters of law and relevant 

authorities identified, and the length of the trial proceedings 

more accurately estimated. Because some guidance for the 

preparation of the case and its presentation in court is given 

to the part ies and the judge, the conduct of trials should be 

more efficient and the listing of criminal cases should be more 

effective. 

3. Minimal Disruption of the Jury 

9.8 None of the matters referred to above involve issues 

which must be decided by the jury in a criminal trial. When 

they are raised during the trial, the jury must retire from the 

court until these issues are resolved. This prolongs the 

involvement of the jury in the case and results in a frequently 

interrupted presentation of the evidence. In short, the early 

identification and resolution of these issues would save much 

time, effort, inconvenience and, consequently, money. 

4. Determination of Evidentiary Requirements 

9.9 Disputes over the admissibility of evidence, . 

particularly evidence of admissions and confessions, illegally 

or improperly obtained evidence and expert evidence, could be 

identified in advance. Ques.tions of pri vi lege, whether claimed 

by the prosecution or the defence, could conveniently be raised 
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at this early stage. If at a pre-trial hearing, whether prior 

to committal proceedings or the trial itself, the accused 

person were to indicate that he or she does not intend to 

challenge particular aspects of the prosecution evidence, 

preliminary determinations could be made as to whether that 

evidence need be given at all, whether it can be presented in 

an edited or simplified form, or whether it may be presented at 

the trial wi thout requiring the wi tness to attend court. The 

fact that the evidence is not to be challenged does not 

necessarily mean that the accused person would not require i'ts 

presentation in court. However, the evidentiary requirements 

of both parties could conveniently be determined in advance by 

a procedure which does not harm the interests of either party. 

B. The Mechanics of Pre-Trial Procedure 

9.10 The courts could be vested with the general power to 

order the prosecution, the accused person and their respective 

legal representatives to attend a pre-trial hearing in any case 

where the court considers that such a hearing may either 

eliminate the need for or reduce the length of the trial or 

wherever it 

done in the 

indictable 

trials, the 

vested in 

is considered necessary to ensure that justice is 

case. Since there are prospects of saving time in 

matters during both committal proceedings and 

power to conduct a pre-trial hearing could be 

the Local Courts primarily for the purpose of 

streamlining committal proceedings and in the higher courts for 

the purpose of reducing the length and avoidable disruption of 

trials on indictment. Since trial proceedings in the Local 
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Courts are usually less complex than those conducted in the 

higher courts, and most importantly because there is no jury in 

criminal cases in those courts, the benefits of pre-trial 

hearings will be less significant for the Local Courts. Thi s 

is not to say, however, that there are not some cases in which 

proceedings in the Local Court might be more efficiently 

conducted with the aid of pre-trial hearings. Indeed, simple 

informal hearings to determine the length of the case are 

currently held in the Local Courts. 

9.11 We 

pre-trial 

should emphasise that we do not propose that 

hearings should occur in every criminal case, but 

only in those where is is apparent to the parties or the court 

that some benefit will be derived from them. Although it would 

probably be necessary to have only one pre-trial hearing where 

it has been properly planned and conducted, there does not seem 

to us to be any valid reason why a series of pre-trial hearings 

should not occur in an appropriate case. Again, the question 

to be asked is whether there is any benefit to be obtained. 

9.12 There is the question of how a court, particularly the 

Local Court, will be in a position to know whether there is any 

benefit likely to be derived from a pre-trial hearing. The 

proposals we have made in Chapter 4 regarding disclosure by the 

prosecution would, if implemented, be a useful source of 

information for the purpose of making such a decision. Even if 

those proposals are not impJemented, there is an existing 

procedure which may be used for this purpose, at least in cases 
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to be dealt with on indictment. The legislation which 

introduced a system of "paper commi ttals" in New South Wales 

provides that the prosecution must, if it chooses to use the 

system, supply the accused person with copies of the statements 

of the witnesses it intends to call. The fact that the use of 

the system is optional means that in those cases where the 

prosecution does not use it, the defence is prevented from 

notifying in ad,,·p,nce that it does not wish to challenge the 

evidence at committal. If this procedure were used in all 

commi ttal proceedings, the accused person and the court would 

be in a position to know, particularly if the accused person 

has legal representation for the committal proceedings, whether 

there was any good reason to have a pre-trial hearing. The 

need for such a hearing in the prospective court of trial would 

be based on the material emerging at the committal proceedings 

or in the course of informal communication between the parties 

before the trial. In any case which appears likely to be a 

long one, the potential benefit to be derived from a pre-trial 

hearing will.usually be obvious. 

9.13 Attendance at a pre-trial conference could be required 

as an integral part of the process of listing a case for 

hearing. At present the accused person or his or her lawyer is 

required to appear in court when a criminal matter is listed 

"for mention only" prior to hearing. Attendance at a pre-trial 

hearing could be regarded as merely an extension of that 

obligation. 

of bai 1. 

If necessary, attendance could be made a condition 

A requirement to attend would not in any way offend 
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the general principle that the prosecution bears the onus of 

proving its case and that an accused person should not be 

compelled to reveal his or her defence. Attendance at a 

pre-trial hearing should not impose any obligation of 

disclosure beyond that required by the general law. It would 

merely provide a further opportuni.ty for it. The sole purpose 

of pre-trial proceedings should be to streamline the criminal 

process and not to deprive the accused person of presently 

existing rights. 

9.14 We have suggested that the courts should have the power 

to require that the parties attend court to have certain 

matters determined at a pre-trial hearing. The District Court 

already has the power to make rules regarding the procedure 

which should be followed in criminal matters. 5 We understand 

that draft rules which provide for the conduct of formal 

pre-trial hearings have been prepared and that they are 

awai ting implementation. Appropriate amendment to the relevant 

legislation could be made to give similar powers to the Supreme 

Court and the Local Courts. In our view, there is no reason 

why the powers of the respective courts should be any 

different. The objectives of pre-trial hearings are the same 

irrespective of the court in question. We suggest that the 

powers of the courts in relation to pre-trial hearings should 

be expressed in general terms which allow suff icient 

flexibility for the effective conduct of such proceedings. 
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C. Should Pre-Trial Decisions Bind the Court of Trial? 

9.15 Where a case continues after a pre-trial hearing has 

been conducted, the decisions made by the judge at the 

pre-trial hearing should not be binding on the court of trial. 

Al though the parties could expect any issue between them which 

has been resolved at a pre-trial hearing to be decided the same 

way by the trial judge, and should prepare their respective 

cases accordingly, we do not think it workable to have an 

absolute rule that the trial judge is bound by a decision made 

by the judge presiding at a pre-trial hearing. The relevant 

circumstances may change so much between the time of the 

hearing and the trial as to require the earlier decision to be 

reviewed. In order to reduce the likelihood of this occurring, 

we think it desirable that the judge \gho is to preside at the 

trial should also conduct the pre-trial hearing and that the 

hearing should be held as close in time to the trial as is 

reasonably practicable. This should not necessarily prevent a 

pre-trial hearing being conducted in an appropriate case soon 

after the terms of the formal charge are known. We reiterate 

the point we have made earlier in this Discussion Paper that 

the current procedure whereby the specific terms of the 

indictment may not be decided until as late as the evening 

before the trial in some cases, should not continue. If the 

proposals made in Chapter 3 of this Paper were implemented, the 

indictment should be presented to the prospective court of 

tri al well in advance of the date of hearing. While on this 

subject, we should note in passing that the exercise by the 
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Supreme Court of its power under s567 of the Crimes Act 1900 to 

prescribe forms of indictment for offences covered by that Act 

is overdue. 

D. Encouragement of Pre-Trial Disclosure 

9.16 Since there may well be advantages to the accused person 

in determining some issues and disputes at an early stage of 

the proceedings, lawyers who appear for accused people should 

be prepared to participate constructively in the pre-trial 

hearing. The resolution of disputes may result in the 

prosecution being abandoned or in the accused person being 

given the opportunity to plead guilty to a less serious offence 

than that charged in the indictment. Only where both parties 

participate in pre-trial hearings is it likely that any real 

benefit will flow from the procedure. Whi 1st we acknowledge 

that constructive co-operation of the accused person cannot be 

demanded, the Commission is of the view that it would be 

forthcoming in a sufficiently large number of cases to make the 

general availability of pre-trial hearings a worthwhile 

innovation in criminal procedure. They should be used at the 

discretion of the court in the individual case as an efficiency 

measure designed to reduce the length of criminal proceedings 

and as an additional means of controlling the problem of 

unacceptable delays in the criminal process. Pre-trial 

hearings should not be used in a way which will jeopardise the. 

prospects of conducting a fair trial. 
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II. PRE-TRIAL HEARINGS IN OTHER JURISDICTIONS 

A. New South Wales 

9.17 As we have noted, pre-trial procedures in New South 

Wales are generally limited to an informal exchange of 

information between the parties. The significant exception is 

when the Supreme Court exercises its summary jurisdiction in 

criminal cases. The rules enacted under the Supreme Court 

(Summary Jurisdiction) Act 1967 establish a procedure which is 

essentially designed to ensure that there is adequate 

preparation for the trial. The rules provide in part: 

(4) The Judge may, of his own motion or on the 
application of a party -

(a) make orders and give 
just and efficient 
proceedings; 

directions for the 
disposal of the 

(b) make such orders and give such 
directions as may be appropriate relating 
to -

(i) the glVIng by the plaint iff to the 
defendant of particulars or 
further and better particulars; 

(ii) the giving by the plaintiff to the 
defendant of a list of persons who 
it is expected will be called to 
give evidence at the trial or, if 
the Judge thinks fit, who have 
made statements in writing but who 
it is expected will not be so 
called; 

(iii) the giving by the plaintiff to the 
defendant of a copy of any 
statement made in writing by any 
person whose evidence it is 
expected will be given at the 
trial or, if that person has not 
made a statement in writing or if 
the Judge thinks fit, of a summary 
of the evidence which it is 
expected he will give at the trial; 
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Ci v) the giving by the plaintiff to the 
defendant of a list of documents 
or things which it is expected 
will be tendered in evidence at 
the trial; 

(v) the giving by the plaintiff to the 
defendant of copies of documents; 

(vi) inspection by the defendant of 
documents or of property; 

(vii) evidence, including evidence under 
section l4CE of the Evidence Act, 
1898; 

(viii) any admission or consent of the 
defendant under section 404 of the 
Crimes Act, 1900; and 

(ix) any alibi. 

The procedures 
completed when 
hi s opinion 
prescribed by 
completed. 6 

prescribed by this rule are 
the Judge certifies that in 
the pre-trial procedures 

this rule have been 

Much of the material specified in this rule would be covered by 

the Commission IS proposals regarding disclosure by the 

prosecution. The provision relating to s404 in part (4) (viii) 

is in a clearly different category since it involves disclosure 

by the def ence not otherwise requi red by the general law. The 

section is designed to achieve, as it says, "the just and 

efficient disposal of the proceedings". The Commission is 

unaware of any criticism directed towards the concept or 

operation of these rules. 7 However, as the jurisdiction in 

question is used infrequently, the application of the rules has 

not been widely tested. 
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B. Victoria 

9.18 The former Director of Public Prosecutions in Victoria, 

now Mr Justice Phillips of the Supreme Court, identified 

pre-trial hearings as one of tw0 8 procedural reforms urgently 

required to give the higher courts powers necessary to exercise 

control over pending criminal proceedings. His Honour said: 

9.19 

I have become persuaded that we must invest the 
Judges of the superior courts with jurisdiction 
to hold pre-trial hearings in criminal cases in 
order that pleas of guilty can be identified at 
the earliest possible stage removing the 
unnecessary time and expense of preparing cases 
as trials when such cases ultimately turn into 
pleas at the door of the court. The Judges also 
should have jurisdiction at these hearings to 
rUle on submissions affecting the presentment and 
to hear and rule on objections to the 
admissibility of evidence. If necessary they 
should be empowered to receive evidence on the 
voir dire. The Judges also should have the 
authori ty to identify pre-trial all circumstances 
which may lengthen or complicate a subsequent 
trial if the case is to proceed thus. All of 
these things can be achieved with pre-trial 
hearings providing the prosecution makes 
presentment and disclosure of its case to the 
accused 2erson as soon as possible after 
committal. 9 

In September 1984, rules governing pre-trial review 

procedures in the Supreme Court and the County Court of 

Victoria were enacted. 10 Under these rules, the accused 

person or the Director of Public Prosecutions (who is 

responsible for all prosecutions in these courts) or the 

Criminal Listing Directorate (an independent agency responsible 

for listing criminal trials) :'~y apply to the court of trial 

for a pre-trial hearing to be conducted where it is considered 

necessary for the fair and expeditious conduct of the trial. 

At a pre-trial hearing, the judge may ask such questions of the 
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parties and give such directions for the preparation or conduct 

of the trial as the judge thinks proper. The questions asked 

of the parties may include those in a schedule which is 

included in the notice of hearing sent to each of the parties. 

They cover a wide range of matters including representation, 

disclosure, plea, exhibits and preliminary applications. ll 

9.20 There are two features of the Victorian rules which are 

worthy of comment. Firstly, the accused person must be present 

a t the hearing and may be legally represented. An "accused 

person" is defined as "a person in respect of whom an 

indictment has been presented". In Victoria, there are rules 

requiring the indictment to be presented before the prospective 

court of trial wi thin nine months of the date of committal for 

trial. 12 The trial must commence within nine months of the 

presentment. The Victorian provisions appear to acknowledge 

that there is no purpose in conducting a pre-trial hearing 

until the precise terms of the indictment are known. 

Consistent with the view that it is desi rable for the court to 

control unconscionable delays in the prosecution of criminal 

cases, this definition should, for our purposes, be "a person 

who has been committed for trial". Secondly, nothing said by 

an accused person at a pre-trial hearing, and no failure by an 

accused person to answer a question at a pre-trial hearing, can 

be used in any subsequent trial or made the subject of any 

comment at that trial. The proceedings must be recorded and a 

copy of the record filed in court. 
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9.21 A major report published by the Shorter Trials Committee 

in Victoria late in 1985 advocated the extension of the system 

f t . 1 h' t t t ff" 13 o pre- rIa earlngs 0 promo e grea er e IClency. In 

particular, the judge conducting a pre-trial hearing should be 

able to decide questions of admissibility at such a 

hearing. 14 This will avoid a range of potential problems 

which may be caused if the trial judge is restricted to making 

such rulings either at the commencement of the trial or worse, 

during the trial itself. The Committee stresses the need to 

create a simple, flexible scheme to fill "the unacceptable gap 

between committal and trial".lS It proposes that the decision 

as to whether a pre-trial hearing is desirable in a given case 

should be left to the discretion of the judges. An additional 

feature of the Committee I s proposals was the implementation of 

a system of "pre-trial reports", or forms to be completed by 

the parties prior to the trial providing a wide range of 

. f . b h . 16 In ormatIon a out t e respectIve cases. 

C. The United Kingdom 

9.22 In 1973 a government committee was established under the 

chairmanship of Lord Justice James to inquire into various 

aspects of criminal procedure. In its report, the Commi ttee 

commented favourably on the use of pre-trial procedures as a 

f h . th d . f .. 1 d' 17 means 0 s ortenlng e uratlon 0 crImIna procee lngs. 

However, the Committee regarded the usefulness of pre-trial 

procedures as being limited to long criminal cases. The 

Committee proposed that the court should have the power to 

invoke such procedures, but emphasised that universal 
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application would be unlikely to eliminate all delays and would 

probably result in the creation of a more unwieldy and 

time-consuming process than the one already existing. 

9.23 An experimental system of pre-trial review in criminal 

trials was instituted at the Old Bailey in London in 1974. The 

system established a stage in the procevdings between committal 

and trial at which the lawyers for both sides appear before a 

judge for the purpose of eliciting the real issues in the case 

and settling various preliminary matters before the trial 

starts. The procedure could be initiated by an application 

from ei ther side once the case has been listed for trial, and 

the pre-trial hearing would be held within a period of two 

weeks before the date fixed for the trial. The hearing could 

be held in the judge I s chambers although any orders were to be 

made in open court. This enabled informal proceedings which 

did not tie up courtrooms and which could be conducted outside 

normal court sitting times. At the hearing the lawyers were 

expected to inform the court as to: 

* intended plea; 

* the prosecution witnesses whose attendance at 
court is not required; 

* any additional witnesses who may be called; 

* formal admissions of fact or exhibits; 

* the probable length of the trial; 

* issues relating to the mental or medical 
condition of the defendant or of a witness; 

* points of law; 

* questions 
evidence; 

relating to the admissibility of 
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* the identity of witnesses the prosecution does 
not intend to call; and 

* any alibi not already disclosed in accordance 
with the relevant statutory provisions. 

This experimental procedure was intended primarily for long and 

complex cases. 

9.24 In the first six months of its operation, the procedure 

was used in approximately 20 cases and considerably reduced the 

length of the trials . I d 18 lnvo ve . Some important lessons 

learned from the experimental system at the Old Bailey are 

relevant to New South Wales: 

* The judge who is to preside at the trial should 
conduct the pre-trial review hearing. 

* Because any other counsel cannot be expected to 
make decisions which will affect the course and 
conduct of the case, counsel who are to appear at 
the trial should appear in the pre-trial hearing. 

* Such review should take place, at the instigation 
of the parties or the court, as early as possible 
and should not be regarded as being confined to 
one hearing. 

* Pre-trial reviews should be adequately 
so as to avoid subsequent dispute as 
decisions made or undertakings given. 

1. The Certificate of Readiness for Trial 

recorded 
to any 

9.25 A working party of the Criminal Bar Association of the 

United Kingdom has suggested a "certificate of readiness" be 

prepared as part of the pre-trial process. 19 The working 

party, established to examine the problem of delay in the 

criminal process, felt that this was the most effective means 

of reducing delays and avoiding unduly lengthy trials. It 

proposed a rule providing that, within 28 days of the service 
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of the indictment upon the defence, counsel for the prosecution 

and the defence should each complete a certificate stating that 

the case is ready for trial. In the event of the case not 

being ready, a certificate stating the reasons why and the 

steps that are to be taken to make it ready should be prepared. 

9.26 It was envisaged that, in order to complete a 

certificate of readiness for trial, the lawyers should have 

done the following work: 

9.27 

* advised on evidence and disclosure, 

* advised on plea and evidence, 

* advised on alibi notice (defence counsel only), 

* agreed upon pleas, 

* agreed upon admissions and upon witnesses for the 
prosecution who need not be called, 

* notified objections as to admissibility, and 

* estimated the length of the trial. 

Lawyers were to be remunerated for this work, payment 

for which would be part of the briefing fee. The justification 

for· this is that the cost of effective preparation is 

relatively cheap compared to the cost of the consequences of 

inefficient preparation which results in unnecessary 

consumption of court time. The point the Association has made 

about the cost of court proceedings is equally relevant in 

Australia. A criminal trial in the Supreme Court of Victoria 

has been estimated to cost approximately $10,000 a 20 day. 

There is no reason to think that it would be any less in New 

South Wales. If pre-trial hearings were responsible for 
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reducing the length of a trial by even one day, the savings to 

the State and to an accused person who is paying for legal 

representation would be significant. 

2. Additional Criminal Bar Association Recommendations 

9.28 The Working Party of the Uni ted Kingdom Criminal Bar 

Association suggested in its discussion paper, prepared in 

1980, that all cases should undergo a form of pre-trial review 

procedure. The Association recognised that the form of this 

procedure would vary according to the complexity of the case. 

The Association suggested further that the efficiency of 

pre-trial procedure was dependent upon the presiding judge 

being familiar wi th the nature and detail of the case to be 

reviewed. This requires that the judge is given an outline of 

the case before the pre-trial hearing. One suggestion was that 

this may be done by having a transcript of the opening speech 

made by counsel for the prosecution at the commi ttal 

proceedings and giving it to the judge together with any other 

relevant documents and exhibits. In this way the judge may be 

spared the task of going through the full transcript of the 

committal proceedings. 21 

3. Lord Justice Watkins' Working Party 

9.29 A Working Party headed by Lord Justice Watkins was 

established by the government in 1981 to devise a means of 

reducing delays in the hearing of cases in the Crown Court. 

Two major defects in the current system of preparation for 

trial were noted in the Working Party's report: 
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1< In most cases there is 
the incentive after 
preparatory work for a 
the hearing is due. 

net ther the occasion nor 
committal to do any 

trial until shortly before 

1< The parties are not required at present to 
communicate wi th each other about the case, and 
preparation often takes place without the benefit 
of knowing what in fact is in issue. 22 

A series of forms, which amounted to checklists able to be 

completed quickly, was designed to encourage the exchange of 

information between the parties, thereby avoiding the 

introduction of a cumbersome and expensive interlocutory 

procedure. The Working Party's report notes that, in order to 

complete these forms, both the prosecution and the defence must 

fully prepare the case. The information required to be given 

concerns the likely plea in the case, the likely issues at 

trial, and any matters which could be expected to make a 

pre-trial hearing necessary or desirable. These forms would be 

inspected by the court to determine whether a pre-trial hearing 

should be held. The Working Party considered that in most 

cases a pre-trial hearing would not be needed. The method was 

seen as a simple means of identifying those cases where 

difficulties may occur without imposing on the vast majority of 

cases the unnecessary burden of an additional hearing. The 

information in the forms was nevertheless valuable in cases 

where no pre-trial hearing was held because it helped to 

establish at an early stage at least some of the common ground 

between the parties at the trial. 
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D. Canada 

9.30 Various experimental programs of pre-trial review for 

criminal cases have been tested in the provinces of Canada both 

before and after the publication of the Canadian Law Reform 

Commission's Discussion Paper on disclosure before trial. 23 

In British Columbia, the formal procedure tested did not 

provide lawyers with more material than they had previously 

obtained through the operation of informal procedures. 24 A 

similar project undertaken in Alberta was regarded as a failure 

because there 

profession. 25 

was Ii ttle co-operation from the legal 

9.31 The workload in Ottawa, Ontario was manageable during 

the 1960s and early 1970s because the prosecutor's office had a 

policy of liberal disclosure. In 1972 increased case loads, 

the increasing complexity of criminal cases, and the more 

widespread distribution of legal aid all combined to 

significantly diminish the prosecution's ability to discuss the 

disposi tion of each case and the informal system of disclosure 

broke down. This led in 1976 to the establishment of a system 

of j udici ally supervi sed di sclosure, known as "pro-forma 

preliminary hearings". 

9.32 The procedure is strictly voluntary and requires the 

consent of both the prosecution and the defence. It is a cross 

between disclosure and a pre-trial conference between the 

parties. 

disclosure 

Where the parties cannot resolve disputes about 

after conferring between themselves, their 
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respective positions may be referred to the court and the 

presiding judge may, after making relevant inquiries, help 

resolve the issue. If the defence lawyer is satisfied with the 

disclosure, he or she states this for the record and the 

accused person is arraigned in the usual way. The accused 

person may then waive the preliminary inquiry, demand a 

preliminary inquiry on the evidence of certain witnesses only, 

or require a full preliminary inquiry in the usual manner. 

9.33 The value of this system was quickly demonstrated. 

Between 29 June and 30 November 1976, 2141 wi tnesses \vho would 

otherwise have been issued with subpoenas requiring their 

attendance at court were excused from attendance. In 87% of 

cases dealt with by the court, the attendance of one or more 

witnesses was waived by the defence lawyer. Of some 1547 cases 

dealt with as contested matters at the pre-trial hearing stage, 

over one-third were finally disposed of either by a guilty 

plea, including a plea of guilty to a lesser charge, or by 

wi thdrawal of the charge by the prosecution. 26 Official 

approval for the system followed in 1977 when the Attorney 

General published gUidelines designed to reduce the length of 

preliminary hearings. These gUidelines require the prosecution 

to make informal disclosure to defence lawyers at an early 

stage so that they can decide whether the attendance of 

wi tnesses at the preliminary hearing could be dispensed with 

and a written statement of the anticipated testimony 

substituted. 27 
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E. The United States 

9.34 The Federal Rules of Criminal Procedure for the Uni ted 

States District Court provide that the court may order the 

parties to participate in a pre-trial conference: 

At any time after the filing of the indictment or 
information the court upon motion of any party or 
upon its own motion may order one or more 
conferences to consider such matters as will 
promote a fair and expeditious trial. At the 
conclusion of a conference the court shall 
prepare and file a memorandum of the matters 
agreed upon. No admissions made by the defendant 
or his attorney' at the conference shall be used 
against the defendant unless the admissions are 
reduced to writing and signed by the defendant 
and his attorney. Thi s rule shall not be invoked 
in the case of a defendant who is not represented 
by counsel. 28 

We regard the manner in which this rule is formulated as an 

admirably concise statement of the principles which should be 

applied in procedure before trial. The only qualification 

which we would make is that the last rule regarding 

representation should be modif ied to take account of 

exceptional circumstances, such as where the accused person 

makes an informed waiver of his or her right to be represented 

by counse 1. 

9.35 In formulating its model code of pre-trial procedure, 

the American Law Institute proposed that a "screening 

conference" be conducted between the parties with a view to 

encouraging the early disposition of criminal cases. 29 The 

important features of the proposed pre-trial conference include: 

'I< The conference should be established as a 
regularly scheduled part of pre-trial procedure 
by regulations. An informal disposition of the 
case would not then be restricted to those 
accused people and lawyers who "know the ropes" 
or have good relations with the prosecuting 
authority. 
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* The conference requires an early exchange of 
information between the parties to ensure that 
any agreement made between the parties is the 
result of an informed decision by the prosecuting 
authority and the accused person. 

* It is provided that there should be judicial 
supervision of the negotiations and any agreement 
reached in order to protect the interests of both 
the public and the accused person. 

* The fact that the screening conference is purely 
voluntary does not detract from its value. 
Whilst there is pressure applied to achieve early 
disposition, any decision made will be informed 
and supervised. 3D 

F. The Watson Draft Criminal Code for the Commonwealth 

9.36 In July 1986 the Hon Mr Justice Raymond Watson, a senior 

judge of the Family Court of Australia, submitted to the 

Federal Attorney-General a preliminary report 31 containing a 

draft Criminal Code for the Commonwealth. The proposals for 

reform contained in the Code are described as being 

"tentative". A final report is to be published after 

discussion of the proposals in the draft. Included amongst the 

provisions of the draft Code is a section designed to enable 

the accused person to seek clarification of issues upon which a 

judge I S ruling is required before a jury is empanelled. The 

relevant section provides: 

(1) Where a person charged with an offence is to 
be tried on indictment before a jury, the 
prosecutor shall file with the court the 
indictment charging such offence and serve a 
copy thereof on the person charged not less 
than 21 days before the date listed for the 
trial. 

(2) Thereafter the person charged may -

(a) apply that the indictment be quashed; 

(b) seek a ruling on a point of law; 
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(c) seek to challenge the admissibility of 
any evidence that the prosecutor proposes 
to lead; 

(d) enter a special plea of double jeopardy, 
justification or pardon; 

and the court may give such ruling or order, 
including a verdict of acquittal, as it 
thinks just. 

(3) Unless the 
application 
made -

court otherwise 
under sub-section 

decides, 
(2) may 

(a) only to the court listed for the trial; 

an 
be 

(b) although no jury has been empanelled for 
the trial of the indictment. 

(4) An order made on an application under 
sUb-section (2) shall be deemed for all 
purposes to have been made during the course 
of the trial on the indictment. 32 

The Commission generally approves the terms of this provision 

with the reservation that it should be made clear that the 

court would have a discretion to refuse to hear or decide upon 

an application of the kind proposed where the court considers 

that that decision is best left to the court of trial. In 

addi tion, we consider that the legislation needs to recognise 

that it is desirable that such a pre-trial hearing be conducted 

by the judge who is to preside at the trial and to clarify the 

posi tion where the judge at trial considers that the question 

determined in the pre-trial hearing has been wrongly decided or 

should be decided differently because of a change in 

circumstances. 
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III. ISSUES ASSOCIATED WITH PRE-TRIAL PROCEDURE 

A. Costs and Limitations of Pre-Trial Procedure 

9.37 Pre-trial procedure will involve some expense. Apart 

from judicial and administra ti ve costs, it is contemplated that 

the parties will be represented by lawyers who will require 

payment. We agree with suggestions that the procedure will be 

of little value in cases which are likely to be relatively 

short and should therefore be limited to cases which are likely 

to occupy a substantial amount of court time. The 

identification of lengthy or complex cases should not be 

difficult. It should be open to the prosecution or the defence 

to make application, or for the court itself to order that a 

pre-trial hearing be held, as is done in Victoria. 

B. Legal Representation 

9.38 Chief among the difficulties which may be associated 

wi th the use of a pre-trial hearing procedure is the prospect 

that the accused person may change his or her approach to the 

case, particularly where there has been a change of legal 

representation. There appears little that can or should be 

done to limit the right of an accused person to alter his or 

her legal representation. A "lawyer on the record" system 

which provides that the court has some control over legal 

representatives withdrawing from the case at a late stage may 

avoid the possibility that changes in legal representation

resul ting from non-payment will frustrate the progress of the 

case. The lawyer's fee for attendance at the pre-trial hearing 

would be a part of the overall brief fee. This would promote 
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continuity of representation and reduce the likelihood of 

changes in approach between the pre-trial hearing and the trial 

i tsel£. 

9.39 In order for the pre-trial procedures to achieve their 

objective, the lawyers will need to be briefed sufficiently far 

in advance of the date of the trial, firstly, to determine 

whether an application for such a procedure should be made, 

and, secondly, to make an effective contribution if the 

procedure does take place. Similarly, the judge who is to hear 

the matter should be provided with the papers at an early 

stage. 33 

C. Who Should Conduct Pre-Trial Hearings? 

9.40 If this procedure is limi ted to substantial cases only, 

the judge who is to preside at the trial should conduct the 

pre-trial review. Whilst this is desirable, it is not 

essential. If various directions and determinations have been 

made by one judge, those rulings, being rulings of the court, 

may be relied on by another judge who is called upon to preside 

at the trial unexpectedly. Alternatively, it has been 

suggested that pre-trial hearings could be performed by a 

person holding a less senior office. 34 In England a system of 

"Crown Court Masters" has been proposed to deal with 

interlocutory applications in criminal cases. 35 This may be a 

solution where the pre-trial review procedure does not involve 

determinations on matters of law. It is, however, unlikely to 
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the issue 

traversed 

raised 

again 

D. Should Pre-Trial Undertakings Be Binding? 

at the pre-trial 

before the trial 

9.41 Because the relevant circumstances may have changed 

significantly since the pre-trial hearing, particularly where 

there is a change in legal representation, we consider that the 

accused person or the prosecution should generally be entitled 

to change any undertaking made at a pre-trial hearing regarding 

the conduct of the case. The decision as to the permissibility 

of the change should be a matter for the di scretion of the 

judge to whom the application is made. 

9.42 A rule, such as that in Victoria, which provides that 

nothing said or done by the accused person or by his or her 

lawyer at a pre-trial hearing can be later used at the trial, 

may provide a means to manipulate the system by frequent 

changes of legal representation or by deliberate deception. In 

order to encourage the parties to participate, we are of the 

opinion that the approach taken at a pre-trial hearing should 

not be binding upon the parties and that they should be at 

liberty to change their approach unless the court is of the 

view that the proposed change represents an abuse of the 

court's process. The court would have a di scretion to control 

manipulation and prevent abuse, whilst at the same time 

ensuring that there is a fair trial of the issues between the 

parties. 
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E. Pre-Trial Hearings in Local Courts 

9.43 Whilst much of this chapter has been concerned with the 

stage of the criminal process between committal and trial, 

there are benefits to be obtained by the implementation of 

effective procedures which may be conducted both prior to 

committal proceedings and in cases to be heard summarily in the 

magistrates' courts. Although it is of significant 

proportions, the incidence and magnitude of delay in the 

hearing of contested cases in the magistrates' courts is not as 

great as that experienced in the higher courts. 36 

Nevertheless, the use of pre-trial hearings could should reduce 

the wastage of court tiMe and would make summary court 

proceedings fairer. 37 

9.44 Various studies conducted in Magistrates' Court in the 

United Kingdom in recent years have found that pre-trial review 

procedures were not immediately successful when used for 

summary trial matters. 38 However, it was felt tha t there was 

scope for the use of such a procedure and that a more refined 

system operating amongst practi tioners who were accustomed to 

it and relaxed in dealing wi th it, would probably produce much 

better results. A more firm conclusion was reached on the 

question of the contribution made 

system in achieving an improvement 

dispensed by the magistrates' courts. 

those who had part icipa ted in the 

by the pre-trial review 

in the quality of justice 

The predominant view of 

scheme was that pre-tria~. 

review had an important and posi ti ve role to play in achieving 

that end. 39 
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IV. PROCEEDINGS ON THE VOIR DIRE 

9.45 Where a dispute arises in criminal proceedings over the 

admissibility of evidence sought to be introduced by one of the 

parties, the resolution of that dispute is often effected by 

conducting a "trial wi thin atrial", a procedure known as the 

"voir dire". This is presided over by a judge or magistrate 

si tting alone who decides whether the disputed evidence should 

be admi tted. The voir dire procedure is often used where the 

voluntary nature of a confession or admission made by the 

accused is called into question, where evidence is said to be 

illegally or unfairly obtained, or where one party seeks to 

introduce expert evidence. Each of these areas is a common 

source of dispute in criminal trials. If such a dispute occurs 

during a trial on indictment, the jury must leave the court 

during the voir dire. 

9.46 The resolution before trial of disputes which would 

otherwise be determined on the voir dire would save time and 

money and allow for the more effective presentation of cases in 

court. There is the further advantage that the jury would be 

presented with a less interrupted flow of evidence. This 

should make it easier for the jury to follow the case and 

reduce the overall time which it is required to spend at court. 

9.47 The Victorian Parliament enacted legislation in 1983 

which empowers a judge to deal with issues relating to evidence 

and the course of the trial prior to the empanelling of the 

jury.40 The relevant provision is in the following terms: 
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Where an accused person is arraigned on 
indictment or presentment before the Supreme 
Court or the County Court, the Court before which 
the arraignment takes place, if the Court thinks 
fit, may before the impanelling [sic] of a jury 
for the trial hear and determine any question 
wi th respect to the trial of the accused person 
which the Court considers necessary to ensure 
that the trial will be conducted fairly and 
expeditiously and the hearing and determination 
of any such question shall be conducted and have 
the same effect and consequences in all respects 
as such a hearing and determination would have 
had before the enactment of this section if the 
hearing and determination had occurred after the 
jury had been impanelled [sic]. 

One problem which has been encountered in the operation 

of the provision is whether the accused person should be 

required to plead to the charge before this procedure is 

commenced. It would appear preferable that the person charged 

should be required to plead, so that the court is then engaged 

in a contested trial and is not conducting a procedure which 

may amount to nothing more than providing advice on evidence. 

It may be said that this provision does no more than affirm the 

discretionary power which already exists in the courts. Some 

judges in New South Wales have been prepared to conduct the 

voir dire hearing at the beginning of the trial but this is by 

no means a general practice. The important objective which 

this section achieves is that the voir dire hearing can be 

conducted without inconveniencing a jury. 

9.49 The impact which the use of the voir dire procedure has 

on the smooth progress of criminal proceedings is at times 

catastrophic. Frequently, the questioning that has occurred on 

the voir dire is repeated in the presence of the jury as a part 

of general cross -examination. The voir dire hearing is usually 
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a source of inconvenience and disruption since the jury must be 

absent from court while the hearing of evidence and argument on 

the voir dire takes place. In some cases this has resulted in 

the exclusion of the jury for periods of time which are 

d · d k h h . 41 measure In ays or wee s rat er t an mInutes. It is an 

expensive and inefficient practice to have a jury waiting while 

a matter which does not concern them is debated. More 

seriously, the disputed evidence may not be called by the 

prosecution until after what may be a large body of undi sputed 

evidence has already been called. The fate of the prosecution 

case may be entirely dependent upon the court's ruling. If the 

disputed evidence is excluded by the judge, the prosecution 

case may fail and the time spent calling the earlier evidence 

will have been wasted. If that evidence is held to be 

admissible, the attitude of the defence in contesting the 

charge may well change. 

V. VOIR DIRE HEARINGS IN COMMITTAL PROCEEDINGS 

9.50 An examination on the voir dire may also be conducted in 

committal proceedings. This practice is, in the Commission's 

view, generally undesirable and unnecessary. It occurs wi th 

sufficient frequency as to make ita problem requiring 

attention. There are two major difficulties associated with 

the use of the voir dire at committal. 

9.51 Firstly, the magistrate's decision on the question of 

admissibili ty is not binding on the prosecution, nor on the 

judge at the court of trial. Therefore, evidence rej ected in 

the magistrate's court may still be admitted at trial. Even 
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where the rejection of the evidence results in the 

disintegration of the prosecution case and the discharge of the 

accused person at commi ttal, the Crown is not precluded from 

issuing an ex-officio indictment which requires the accused 

person to stand trial. 42 Secondly, the magistrate is required 

to act both as judge of the law and as judge of the facts. 

Material he has heard in one capacity is not supposed to affect 

his decision in another. Whilst this objection may be overcome 

in practice, the well established principle that just ice should 

not only be done, it should also be seen to be done, is not 

fulfilled. 43 

9.52 In extreme cases a week of court time has been required 

to hear evidence and argument so that a determination of little 

consequence can be made. If the case does go to trial, it is 

not unusual for the voir dire procedure to be repeated in the 

trial proceedings. We do not imply any criticism of the 

magistrates who are bound to hear the cases which come before 

them in accordance with the law. We do however, cri ticise the 

current state of the law which allows a practice of such 

dubious utility to continue. The only justification for 

maintaining the practice is to enable the accused person to 

question witnesses on the voir dire so that their evidence can 

be tested in relation to its admissibility. We are doubtful 

whether this practice should be permitted at committal 

proceedings. In particuar, there is an argument that 

magistrates conducting committal proceedings do not have the 

same discretion as a judge to reject admissible evidence. The 
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question of admissibility may be 

risk of prejudice to the accused, 

conducted by the trial judge. 

adequately 

on the 

tested, without 

voir dire to be 

9.53 The Commission tentatively proposes that if committal 

proceedings are to be retained in their current form, and that 

in such proceedings a voir dire hearing of some duration is 

likely to take place, the magistrate may refer the case to the 

prospective court of trial so that the matter can be heard and 

determined by a judge of that court. The case should be heard, 

ideally, by the judge who is to hear the trial, although the 

Commission is not convinced that a binding determination could 

not be made by another judge of the same court. Such a 

procedure would eliminate the wastage of court time which is 

currently caused by lengthy voir dire hearings in committal 

proceedings. There would necessarily be an increase in the 

workload of the higher courts. A number of cases would be 

reso1 ved without the need for a trial by the higher court's 

decision on the voir dire issue. 

VI. SUMMARY OF TENTATIVE PROPOSALS 

1. Jurisdiction 

9.54 From the time that the prospective court of trial is 

notified of the decision to prosecute, the court should have 

jurisdiction in the matter and the power to make such 

preliminary orders as are necessary for the convenient disposal 

of the case. We suggest, consistent with current {ni tiati ves 
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being taken by the judges of the District Court, that all 

courts hearing criminal cases should establish rules for the 

conduct of pre-trial hearings. 

2. Order of Proceedings Before Trial 

9.55 After the prospective court of trial has been 

determined, the accused person should be asked on his or her 

first appearance before that court to plead to the charge. If 

there is a plea of gUil ty, the court may deal wi th the matter 

immediately if it is ready to proceed, or arrange for it to be 

listed on a future date. If there is a plea of not guilty or a 

special plea or a preliminary question raised, the matter 

should be listed for mention on a suitable date. Prior to that 

date, the prosecution should be required to file in court all 

relevant materials necessary to provide complete disclosure, 

together with a notice of the formal charge. At the mention, 

the accused person and the prosecution should be asked if there 

are to be any pre-trial hearings or a challenge to the decision 

to prosecute. If there are, a date should be fixed for the 

hearing of these proceedings. If not, the date on which the 

trial is to commence should be fixed. 

3. Notification of Formal Charge 

9.56 For prosecutions conducted in the higher courts, a 

notice of the formal charge (in current terminology the 

indictment) which the prosecution proposes to present against 

the accused person at trial should be filed in the prospective 

court of trial at a time fixed by the court. The formal charge 
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should disclose with sufficient particularity the specific 

allegation made against the accused person and any intended 

co-accused. Subsequent amendments to the formal charge should 

only be permi tted if they are approved by the court. The early 

filing of the formal charge will enable the court to deal 

before trial with applications based on the terms and nature of 

the formal charge. The archaic form of indictments should be 

abandoned and new forms prescribed by the Supreme Court. 

4. Pre-Trial Hearings to be Heard by Trial Judge or Magistrate 

9.57 All courts exercising criminal jurisdiction should have 

the power, established by legislation or rules of court, to 

order the attendance of the legal representatives of the 

accused person and the prosecution at pre-trial hearings. Such 

hearings should be conducted wherever there is a prospect that 

they may reduce the duration of the pending proceedings and 

should, if possible, be heard by the judge or mag istra te who is 

to preside at the trial. That person should have the ultimate 

responsibility for deciding whether a pre-trial hearing should 

be conducted. Pre-trial hearings should be used to determine 

whether certain witnesses are requi red to be called, and to 

decide matters of law which can be conveniently determined in 

advance of the trial. Whilst the accused person and his or her 

lawyer may be compelled to attend a pre-trial hearing, there 

should be no power, subject to the tentative proposals in para~ 

5.65 and 5.66 regarding the titles of defences, alibi defences 

and scientific or technical evidence, to compel the accused 

person to make positive disclosures regarding evidence which 
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wi 11 be ca 11 ed by the def ence . However, the court should be 

entitled to compel the accused person to call any evidence 

relevant to a question of admissi bi 1i ty of evidence dealt with 

at a pre-trial hearing. 

5. Court to Control Conduct of Pre-Trial Hearings 

9.58 Pre-trial hearings may be ordered by the court of its 

own ini tiative or on the application of the parties. Although 

we would expect their use to be of greatest benefit in long or 

complex cases, in order to assist the orderly conduct of 

pre-trial proceedings, the prospecti ve court of trial should 

have a general discretionary power to specify a time on or 

before which pre-trial applications and motions must be made by 

the parties. An application made after the time specified 

should only be heard if the leave of the court is first 

obtained. Pre-trial hearings should be recorded and a copy of 

the record should be filed in the court. 

6. Retraction of Undertakings Made at Pre-Trial Hearings 

9.59 Any undertaking made by the accused person or the 

prosecuting authority at a pre~trial hearing should be able to 

be withdrawn at trial unless, in the view of the majority of 

the Commission, the trial judge or magistrate is of the view 

that the intended withdrawal amounts to an abuse of the court's 

process. The Commission raises for consideration the question 

whether any specific restrictions should be imposed upon the 

parties to prevent the retJ;"action of undertakings made at a 

pre-trial hearing. 
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7. Admissibility of Evidence from Pre-Trial Hearing 

9.60 The Commission raises for consideration the question of 

whether any evidence given or statement made at a pre-trial 

hearing should be admissible in the trial proceedings. We note 

the Victorian legislation provides that nothing said by the 

accused person at a pre-trial hearing may be used in the trial 

or made the subject of any comment at the trial. 44 

8. The Need for Adequate Preparation 

9.61 The defence and prosecution lawyers who are to appear in 

the trial will need to be briefed sufficiently far in advance 

of the date of hearing to ensure that pre-trial proceedings are 

of benefit. Advance briefing must occur in order to allow 

adequate preparation firstly for the purpose of determining 

whether there should be a pre-trial hearing and secondly to 

enable an effective contribution to be made at such a hearing. 

It is nevertheless desirable that a pre-trial hearing should 

occur at a time which is reasonably proximate to the date on 

which the trial is listed. 

9. Pre-Trial Proceedings Before Court Officials 

9.62 The Commission raises for consideration the question of 

whether preliminary proceedings in the higher criminal courts, 

such as first appearances by accused people, mentions to list 

or confirm a date for trial and pre-trial hearings, should be 

capable of being conducted by an officer of the court of 

subordinate ranking to a judge. This off icer could deal wi th 

various matters of a relatively routine nature but should have 
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the power to refer to a judge for determination any matter of 

sufficient importance or difficulty. The Commission is 

presently divided in its views on this question and would 

welcome submissions as to the desirability and practicality of 

the proposal. 

10. Pre-Trial Decisions Not Binding on Trial Court 

9.63 Decisions made by a judge at a pre-trial heari.n.rr should 

not be binding upon the judge presiding at the trial, since the 

relevant circumstances may have changed. In order to reduce 

the likelihood of this occurring and the possibility of 

conflicting decisions, pre-trial hearings should be held as 

close as is reasonably practicable to the date of the trial and 

should ideally be conducted by the judge or magistrate who is 

to preside at the trial. We raise for consideration the 

question whether a decision made at a pre-trial hearing to 

reject evidence should be effectively binding on the court of 

trial by providing that the party seeking to tender that 

evidence should, because of the pre-trial decision, be 

prohibited from doing so. 

11. Pre-Trial Decisions May be Reviewed on Appeal 

9.64 The Commission raises for consideration the question 

whether, where a court conducting a pre-trial hearing makes a 

decision or order lvhich substantially affects the presentation 

of the case for the prosecution or the defence, the party 

disadvantaged by the decision or order should have the right to 

have it reviewed by a court of appropriate jurisdiction. 45 
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12. Voir Dire Hearings at Committal Proceedings 

9.65 The Commission raises for consideration the question 

whether, if committal proceedings are to be continued in their' 

current form, there is any justification for the conduct of 

voir dire hearings in such proceedings. 

13. Reference of Voir Dire to Prospective Court of Trial 

9.66 The Commission raises for consideration the question 

whether a magistrate conducting committal proceedings where 

there is likely to be a lengthy voir dire hearing should have 

the power to refer the matter to the prospective court of 

trial, the District Court or the Supreme Court as the case may 

be. That court should then hear the matter, make a ruling on 

the question of admissibility, and refer the matter back to the 

Local Court so that the committal proceedings may continue. 

The decision made by the higher court on the question of 

admissibili ty would bind the lower court. The higher court I s 

decision should be generally binding alsp on the court of trial 

so that the problem of litigating the same issue twice in the 

same court is avoided. We emphasise that this unwieldy 

procedure would generally only be of value where a voir dire is 

likely to be a lengthy matter. 

Footnotes 
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Appendix 

Schedule to Supreme Court and County Court 
(Pre-Trial Criminal Procedure) Rules 1984 

The judge presiding at a pre-trial hearing may ask the 
parties the following questions: 

1. Has the presentment been filed? 

2. Has a copy of the presentment been received by the 
accused or his representatives? 

3. Is any amendment of the presentment likely to be 
sought by the prosecution? 

4. Are further particulars of the presentment likely to 
be sought by the accused? 

5. Is there to be any application to sever the 
presentment and, if so, what is the application likely 
to be? 

6. Is there to be an application for a separate trial by 
any and which accused? 

7. Does the accused presently intend to plead Guilty or 
Not Guilty to any and which count(s) in the 
presentment? 

8. Is there any possibility of a change of plea? 

9. Is it intended there will be a conference between 
counsel for the Di rector of Public Prosecutions and 
counsel for the accused? 

10. Does the prosecution propose to call any additional 
evidence? 

11. Has the prosecution notified the accused and/or his 
representati ves of any additional evidence and if it 
intends to do so when is it proposed to furnish a 
proof of evidence? 

12. What is the probable length of the trial? 

(a) Prosecution estimate. 

(b) Accused estimate. 

13. Is any point of law or of admissibility of evidence 
likely to be raised before the trial commences? If 
yes, of what duration are the matters to be raised 
likely to take? 
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14. Does the accused or the prosecution intend to raise a 
special issue? e.g., unfitness to plead, change of 
venue. 

15. Does the accused intend to raise a special plea? 
e.g. lack of jurisdiction; autrefois convict; 
autrefois acquit; etc. 

16. Does the accused intend to rely upon an alibi not yet 
disclosed in conformity with the Crimes Act? 

17. Do the parties anticipate 
availability of witnesses? 

any problems as to 
If yes, give details. 

the 

18. (a) What admissions of fact are sought by the 
prosecution? 

(b) Is the accused prepared to make the admissions 
sought or any of them? 

(c) What admissions of fact are sought by the accused? 

Cd) Is the prosecution prepared 
admissions sought or any of them? 

to make the 

19. Does any difficulty arise about photographs or plans 
and formal proof of them? 

20. Is any order sought for the inspection of prosecution 
exhi bi ts or other evidentiary material in the 
possession of the prosecution as to which a question 
may arise in the course of the trial? 

21. Is any order sought for the preservation or detention 
of any document or thing relating to the trial? 

22. Is any order sought for 
court of any document, 
relating to the trial? 

the production before the 
tape recording or thing 

23. Does any party propose to deliver to the other party 
a notice to admit in respect of anything not covered 
by question No.18? 

24. What arrangements have been made for Counsel to hear 
any tape recordings in the custody of the prosecution 
and to be provided with any transcript thereof? 

25. Does any party intend to apply for a view, and if so, 
where and at what st~ge of the trial? 

26. Will an interpreter be required during the trial? 

27. Are there any other significant matters which might 
affect the proper and convenient trial of the issues? 
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I. INTRODUCTION 

10.1 The procedure for directing that "no bill" be found in 

criminal cases has become a question of considerable public 

interest in recent years. In Part II of this chapter we 

explain the manner in which this procedure operates in 

practice. In Part III we identify some of the problems 

associated with that procedure. In Part IV we examine possible 

changes to th "no bill" procedure and in Part V we make some 

tentative proposals for reform. At the outset we should make 

the point that the "no bill" procedure is essentially concerned 

with the exercise of the discretion to prosecute. The power of 

the prosecuting authority to find "no bill", or some equivalent 

power, is a well established feature of every jurisdiction 

which has a criminal justice system resembling our own. Since 

the "no bill" procedure has no application to criminal 

prosecutions which are finalised in the Local Courts, this 

chapter of the Discussion Paper is exclusively concerned with 

indictable offences dealt with by the higher courts. We should 

note that in cases prosecuted by the police in the Local Court, 

legal ~dvice may be furnished to the Commissioner which results 

in the informant ei ther seeking leave to withdraw the 

prosecution or offering no evidence to the Local Court. As a 

matter of principle we consider that the same general approach 

as we outline in this chapter should be made to terminating the 

prosecution of offences in courts of summary jurisdiction. 
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II. THE CURRENT PRACTICE IN NEW SOUTH WALES 

A. The Procedure Followed in Finding a Bill 

10.2 Once an accused person has been commi tted by a Local 

Court for trial in ei ther the District Court or the Supreme 

Court, the role of the Police Prosecuting Branch ceases. The 

Solicitor for Public Prosecutions assumes the responsibility 

for preparing the case for trial. When the transcripts of the 

commi ttal proceedings become available, the matter is assigned 

to a legal officer in the office of the Solicitor for Public 

Prosecutions who prepares a summary of the case. This summary 

is then forwarded together with the "commi ttal papers" (the 

transcript and the statements of any prospective wi tnesses not 

called at the commi ttal hearing) to a Crown Prosecutor. Crown 

Prosecutors are appointed by the Governor to bring prosecutions 

on behalf of the Crown in respect of offences which may be 

tried in the higher courts. l The Crown Prosecutor has two 

distinct roles: the first is as an advocate for the Crown in 

the higher courts, the second is as an "officer of the Crown's 

impartial justice".2 

10.3 An accused person is brought to trial by means of an 

indictment prepared by the Crown Prosecutor. On pres~nta tion, 

this document vests jurisdiction to hear the matter in the 

court of trial. It is the Crown Prosecutor, in the role of an 

"officer of the Crown's impartial justice", who must decide 

whether an indictment is to be filed and what charges or 

"counts" are to be included in any indictment. In the usual 

case, these decisions are made on the basis of the transcript 
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of the committal proceedings (known as "the depositions") and 

any other evidence which may have become available. Other 

factors such as the desirability of putting the accused person 

on trial may be taken into account. In framing the indictment, 

the Crown Prosecutor is not 1 imi ted to the charges upon which 

the accused person has actually been committed for trial. 

10.4 In New South Wales the process described in the previous 

paragraph is commonly known as "finding a bill". At present 

only a Crown Prosecutor, the Attorney General or the 

Solicitor-General has the power to "find a bill" although this 

power will also be exercised in future by the Director of 

Public Prosecutions. Once a bill has been found, the matter is 

ready to be listed for trial. In some matters where a person 

has been committed for trial, the Crown Prosecutor, after 

reviewing the evidence, forms the opinion that no indictment 

should be filed. In such cases the Crown Prosecutor recommends 

to the Attorney General that "no bill" be found. In other 

cases, where a bill has been "found", there may be a later 

decision to take no further proceedings. We use the expression 

"no bill" in its common usage, that is to refer to both 

situations. In other jurisdictions, the Attorney General's 

decision to take no further proceedings is described as 

"entering a nolle prosequi". Strictly, this is a formal 

document filed in court to terminate proceedings which haVe 

already been instituted. 
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10.5 The indictment is not presented to the court of trial 

until the accused person is actually called into court by a 

court officer. When the accused person appears, the Crown 

Prosecutor says "Your Honour, I present an indictment against 

the accused". The formulation of the indictment and the 

decision to present it to the court are the exclusive concern 

of the prosecuting authority. The court has no role to play in 

this aspect of the criminal process. 

B. Where "No Bill" is Recommended by the Crown Prosecutor 

10.6 If "no bill" is recommended by the Crown Prosecutor, he 

or she marks the papers to this effect and prepares a report 

giving reasons for this opinion. This report and the relevant 

papers are then sent to the most senior of the Crown law 

officers, the Solicitor-General and the Crown Advocate. 

Depending on the nature of the case, one or both of the senior 

Crown law officers will consider it. Whether they agree or 

disagree with the recommendation made by the Crown Prosecutor, 

their advice as to what course should be taken is given to the 

Attorney General. It is ultimately a matter for the Attorney 

General personally to decide whether a prosecution will 

proceed. This is a direct consequence of the fact that 

prosecutions in the higher courts are brought in the name of 

the Queen. The Attorney General, as the Minister of the Crown 

responsible for legal matters, represents the Crown. Again 

depending on the nature of the case, but frequently where there 

is a recommendation for "no bill" or where there is 

disagreement between the senior Crown law officer and the Crown 
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Prosecutor, the senior Crown law officer may present a detailed 

advising to the Attorney General. Whilst the ultimate decision 

is always a matter for the Attorney General personally, it is 

extremely rare for the Attorney General not to accept the 

advice of the Solicitor General or the Crown Advocate as to 

whether a matter should be proceeded with or abandoned. 

C. Applications Made by or on Behalf of the Accused Person 

10.7 At any stage after the accused person has been committed 

for trial unti 1 (theoretically at least) the verdict is given 

on the question of guilt, the accused person is entitled to 

make an application to the Attorney General requesting that a 

direction be made that no further proceedings be taken, that 

some charges be discontinued, that the prosecution should be 

brought on a different charge or that a particular prosecution 

be abandoned entirely. This is commonly, if imprecisely, 

referred to as a "no bill" application. Whilst the legal 

character of such an application is not entirely clear, they 

are nevertheless made frequently. There is (again 

theoretically) no limit to the number of "no bill" applications 

which can be made. 

10.8 In the normal course of events, a IIno bill" application 

is a letter prepared by the accused person's lawyer setting out 

the grounds upon which the application is based and the 

supporting arguments. However, the application may simply be a 

formal request expressed in a single sentence. 
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10.9 

case'). 

Applications of this kind are not limi ted to contested 

Where an accused person pleads guilty before a 

magistrate and is committed to a higher court for sentence, an 

applica tion that no further proceedings be taken may be made 

before the case is heard by the higher court. 3 The grounds on 

which such an application might be based are naturally limi ted 

sinct;, of the several grounds for "no bill" applications listed 

in para 10.13, only some apply where the guilt of the accused 

person is admitted. 

10.10 Whenever a "no bill" application is made by or on behalf 

of the accused person, a Crown Prosecutor will be requested to 

consider it and make a recommendation as to the action which 

should be taken. In a procedure which is the same as that 

described in para 10.6, this recommendation is considered by 

the senior Crown law officers who then advise the Attorney 

General whether the application should be acted upon or 

rejected. Where the senior Crown law officer agrees wi th the 

Crown Prosecutor's recommendation that the matter go to trial, 

this advising may be expressed in very brif£ terms. If there 

is a decision that no furtli.er proceedings be taken, this is 

again commonly though perhaps incorrectly referred to as a "no 

bi 11" decisj,on. 

10.11 The fact that an application of this kine! can be made at 

any time has already been noteJ. At one time, it was not 

unusual for accused people or their lawyers to make "no bill" 

applications shortly before the date upon which the case \vas 

listed for trial. In. complicated cases, and in partir"l"~ 
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where substantial arguments were set out in the application, a 

late application was a tactic available to delay the hearing of 

the case. Since the application would take some time to 

process, it could not always be considered in the brief time 

available before the trial was due to commence. The 

prosecuting authori ties had no alternative but to vacate the 

trial date and await the Attorney General's decision as to 

whether the trial should proceed or not. 

about this practice later. 

We shall sal' more 

D. Other Circumstances Where "No Bill" is an Issue 

10.12 The circumstances in which the Attorney General is 

called upon to make such a dec~sion are usually those described 

above, that is, where a Crown Prosecutor recommends that "no 

bill" be found or "here an application is made by or on behalf 

of an accused person that no further proceedings be taken. It 

may occur, however, that a witness involved in a case may wish 

the proceedings to be terminated. That person is also entitled 

to make a "no bill" application as indeed is any member of the 

community. 

E. The Grounds Upon Which a Recommendation for "No Bill" May be 
Made 

10.13 The reasons why cases are "no billed" are various and 

cannot be comprehensively stated. Nevertheless , it is possi b1.e 

to identify some of the more common grounds by way of example: 

* The magistrate was in error in deciding that 
there is evidence capable of supporting a 
conviction. This may be because an essential 
ingredient in the prosecution case cannot, by 
relying on the evidence given at the commi ttal 
proceedings, be proved. 
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* The magistrate was in error in not deciding that, 
on all of the evidence given at the committal 
proceedings, a jury would be unlikely to convict. 

* Even though evidence in addition to that given at 
the commi ttal proceedings is available, it would 
still be insufficient to prove an essential 
ingredient in the prosecution case. 

* Even though there is evidence upon which a jury 
may convict, it would be contrary to the public 
interest to proceed with the prosecution because 
there is no certainty of conviction and the 
expense involved does not justify the continued 
prosecution. 

* There are extenuating and exceptional 
circumstances relating to the accused person 
which make it contrary to the interests of 
justice to continue with a prosecution, for 
example, the accuse.d person is ei ther very old, 
very young or in particularly poor health. 

* The conduct of the trial would result in 
disproportionate harm being suffered by a witness 
or other innocent person. 

* It \vould be contrary to the interests of justice 
to prosecute the accused person. Decisions based 
on grounds of this kind will often reflect 
government policy on a particular social or moral 
issue. 

* The accused person should be granted immunity 
from prosecution in exchange for giving evidence 
against people accused of more serious crimes. 

* Evidence which is crucial to the prosecution case 
cannot be presented to the court of trial, for 
example, where a prosecution witness disappears 
between the time of commi ttal and trial, or is 
unwilling to give evidence at the trial. 

* The interests of the community would not be 
served by continuing the prosecution because a 
considerable time has elapsed since the alleged 
offence was committed, or the prosecution may be 
lengthy and therefore expensive. 

* After the order committing the accused for trial, 
fresh evidence has come to the notice of the 
prosecuting authori ty suggesting that prosecution 
would be inappropriate. 
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* The accused person is already serving a 
substantial term of imprisonment and it is 
unlikely that his conviction on an outstanding 
charge would result in that term of imprisonment 
being increased. This approach will normally be 
limited to outstanding matters of relative 
insignificance. For example, a person may be 
charged with associated offences of armed robbery 
and car stealing. If the accused person pleads 
guil ty to the charge of armed robbery and 
receives a long term of imprisonment, prosecution 
for the car stealing may not proceed if it is to 
be contested. 

* At the first trial of the accused person, the 
jury failed to agree on a verdict, and a retrial 
would be unlikely to result in a verdict of 
guilty. Where two successive trials have both 
resulted in a failure to agree, it is almost 
certain that a third trial would not be held. 

Although in some cases the grounds may be obvious, the basis 

upon which the Attorney General decides to prosecute or to 

discontinue a prosecution is not usually made public, nor is it 

communicated to the accused person. 

F. The Consequences of Finding "No Bill" 

10.14 In practice a "no bill" usually operates as if the 

accused person had been discharged by the court. A person held 

in custody awaiting trial will be discharged in respect of an 

offence which is "no billed". 4 Although a matter which has 

been "no billed" can be reactivated, this is virtually never 

done. The circumst'ances in which it would be likely to occur 

are limi ted. Firstly, where additional and incriminating 

evidence comes to light after "no bill" has been found, the 

decision may be reversed. Secondly, it is doubtful whether a 

decision to "no bill '! a case is binding on successive Attorneys 

General. An incumbent Attorney General may take a different 

view from a predecessor as to the propriety of the decision not 

to prosecute a particular case. 
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G. Statistical Information 

10.15 The most recent statistics available to the Commission 

are those from 1982. 5 The statistics reveal the outcome 

following commi ttal for trial or sentence. In that year 5693 

people were committed for trl.al in the higher criminal courts 

of New South Wales. Of those, 869 did not proceed to trial or 

sentence. This represents 15.3% of those committed to a higher 

court Of the 869 cases not proceeded wi th, 372 cases or 6.5% 

(of 5693) did not proceed "for various reasons" including the 

fact that "no bill" was found. From the statistical data 

available, the Commission cannot specify how many cases among 

the 372 were not proceeded wi th because the Attorney General 

decided that a "no bill" should be found. 

10.16 The Commission understands that a large percentage of 

Il no billsll follow from applications by accused people. The 

remainder are cases where the initiative to abandon proceedings 

is taken by the Crown. The absence of comprehensive 

information regarding the role played by the "no bili ll 

procedure leaves a significant gap in public knowledge of the 

administration of criminal justice. 

III. PROBLEMS ASSOCIATED WITH "NO BUL II PROCEDURE 

10.17 The operation of the "no bill" procedure in New South 

Wales raises a number of issues: 

'* the efficiency of the committal system and the 
workload in processing Ilno bili ll applications; 

'* the secrecy surrounding II no bill" decisions in 
that reasons for such a decision are never given; 

'* the use of late IIno bill" applications as a 
delaying tactic; 
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the Attorney General 
accused person has 

to 
been 

* the possible ignorance on the part of the accused 
person of his or her right to make a "no bill" 
application; 

* the indeterminate nature of a " no bill" decision; 
and 

* the fact that there is no possibili ty of judicial 
review of a "no bill" application. 

A. The Efficiency of the Committal System 

10.18 The sheer nUh.i>er of cases which result in "no bill" 

being found after committal for trial suggests that the 

committal system is ineffective, at least in one aspect of its 

operation. This is not to be taken as a reflection upon the 

magistrates who conduct committal proceedings. Some of the 

grounds which form the basis of a II no bill" are not directly 

connected wi th the basis for committal. However, there are a 

large number of cases which magistrates decide are suitable for 

trial and which Crown law officers ultimately decide to 

abandon. The anxiety suffered by an individual who is 

committed for trial but not finally tried is a cause for 

concern. In addition, there is an enormous administrative 

workload involved in determining whether to "find a bill". The 

prosecution resources now devoted to reviewing decisions to 

commi t for trial are substantial. Where there is a decision 

not to proceed, in many cases the commi ttal proceedings may 

have proved to be expensive and unnecessary litigation. On the 

other hand, the decision to " no' bill" may be based on a factor 

which is revealed by the committal proceedings. 6 
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B. The Failure to Give Reasons for a "No Bill" Decision 

10.19 Where a "no bill" application is rejected or where a "no 

bill" is found, the absence of reasons for the decision is a 

frequent source of complaint. Thi s practice runs counter to 

the general principle that openness should be a feature of the 

criminal justice system. The "secret" operation of the "no 

bill" procedure adds to the mystique surrounding it. Where 

reasons are not given, an unnecessary and unhealthy suspicion 

7 arises as to the manner in which the system operates. 

10.20 An article published in a Sydney newspaper illustrates 

the impact of the failure to give reasons. The article, one of 

a series, examined a number of fatal car accidents, and related 

that 

was 

a motorist, apparently responsible for a fatal accident, 

8 not prosecuted. Because no explanation was given, 

unwarranted speculation as to the quality of the administration 

of justice generally could have arisen. In fact, the grounds 

for the decision were reasonable and uncontroversial, namely, 

tha t the law as it was then expressed meant that the 

prosecution could not prove, in the particular circumstances of 

the case, that the accused person had commi tted an offence of 

the type with which he was ini tially 9 charged. The 

unfortunate impression which the article made on the public 

could have been avoided if the reasons for the decision not to 

prosecute had been available for publication. 
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10.21 For those people directly affected by the decision, the 

failure to give reasons may be a source of concern and dismay. 

There may be witnesses, particularly the alleged victim, who 

wish to know why the prosecution was abandoned. The police, 

who were initially responsible for charging the accused person, 

may feel resentful that a prosecution was abandoned for 

undisclosed reasons. As a result they receive 1i ttle guidance 

for dealing with similar situations which may occur in the 

future. lhe Commission's view is that there is, in general, no 

need to maintain this policy of secrecy and the resulting aura 

of mystery which it creates. lO 

C. The Use of Late Applications as a Delaying Tactic 

10.22 In the past it has been possible for an accused person 

to frustrate the progress of trial proceedings by making a late 

"no bill" application. Since resources are currently adequate 

to deal with late applications, this tactic is not used as 

frequently as it was some years ago and in practice the problem 

does not present itself. Nevertheless, in exceptional cases, 

the accused person may use the procedure in an attempt to 

ensure that the case will not proceed on the day it is listed 

for trial. The right to make an application for "no bill" 

should never be available as a delaying tactic. Thi s is not to 

say, however, that all late applications are without merit. ll 
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D. Ignorance on the Part of the Accused Person of the Right to 
Make a "No Bill" Application 

10.23 The vast majority of applications for "no bill" are made 

by lawyers acting on behalf of accused people. There is no 

formal means by which an accused person is informed of the 

right he or she has to make such an application. For practical 

purposes, recourse to this right is dependent upon the accused 

person being legally represented and upon the standard of that 

representation. 

E. The Indeterminate Nature of a "No Bill" Decision 

10.24 It might be argued that it is unfair to leave an accused 

person uncertain of his or her posi tion after "no bill" is 

found. If a court had heard the matter, the accused person may 

well have been acquitte~ if the ground for finding "no bill" 

was the belief that the evidence was insufficient to support a 

conviction. The acquittal would be effective for all time and 

the accused person could not be tried for the same offence 

again. It is clearly desirable that criminal prosecutions be 

brought to a conclusion and that this occur within a reasonable 

time so as to avoid prolonging the consequences of pending 

criminal litigation. 

10.25 The uncertainty as to whether a "no bill" decision may 

be altered by the Attorney General or is binding upon 

successive Attorneys General may result in injustice. 12 We 

repeat the example of a person charged with associated offences 

f d bb d 1 . 13 Th . 11 h o arme ro ery an car stea lng. eoretlca y t e car 

stealing charge that is "no billed" can be revived at any time 
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sub] ect to the court's power to stay proceedings on the ground 

that they are an abuse of process. In practice a "no bill" 

decision invariably results in no further proceedings ever 

bei.ng taken. However, because the charge is "no billed", the 

accused person is not formally acquitted and the future of the 

matter remains uncertain. After serving the sentence for armed 

robbery, the accused person could be proceeded against on the 

car stealing charge. In the Commis sion' s view, this woulp. be 

manifestly unfair. A greater protection is required than that 

provided by the court's inherent power to stay proceedings 

I>lhich are regarded as an abuse of the court's process. 

F. Judicial Review of a "No Bill" Decision 

10.26 The decision to "no bill" a case is not vresently 

reviewable by a court. It might be argued that such 

administrative decisions should always be open to public 

scrutiny although such review would add to the delay and 

expense involved in resolving prosecutions. This argument is 

given greater force by the practice of not disclosing reasons, 

which allows for suspicion to develop that the decision is not 

based on legitimate grounds. 

VI. REFORMING THE "NO BILL" PROCEDURE 

10.27 A significant number of cases result in "no bill" being 

found. The decision made by a magistrate to commi t an accused 

person for trial is therefore not acted upon by the prosecuting 

agency in a significant number of cases. This situation 

prompts the following suggestions for change: 

* The decision as to whether a prosecution in an 
indictable case will proceed could be made before 
the commencement of committal proceedings. 
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* The cri teria for committal 
same as those used by the 
determining whether or 
prosecution. 

for trial could be the 
prosecuting agency in 
not to launch a 

Each of these suggestions deserves thorough examination. 

A. The Time for Making a Decis"lon to "No Bill" 

10.28 The issue of the time for deciding whether to direct 

that "no bill" be found involves an examination of the 

fundamental features of pre-tri al procedure. In the following 

paragraphs we consider the advantages of this decision being 

made pri or to the commi ttal proceedings. We emphasise, 

however, that our tentative view, explained in Chapter 7, is 

that one of the means of improving procedure in that part of 

the criminal process between charge and trial is to replace 

committal proceedings with an alternative procedure. The 

discussion in these paragraphs should be read in that light. 

10.29 There would be a number of advantages in a "no bill" 

decision being made before committal proceedings. Firstly, the 

number of cases requiring committal proceedings could be 

significantly reduced. An accused person should not have to 

face committal proceedings where this is unwarranted. Many 

prosecutions which are not destined to proceed beyond the 

committal stage could be abandoned before committal proceedings 

even commenced. Quite apart from saving time and money, a 

reduction in the number of committal proceedings would provide 

some relief from the congestion which currently exists in the 

Local Courts. This should mean that the time it takes for 

committal proceedings to be listed for hearing will be 

shortened. 
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10.30 Secondly, any further "no bill" procedure which may 

occur after committal for trial would, in most cases, be a mere 

formali ty. All that would be required would be a review of the 

earlier decision made in the light of the committal 

proceedings. This should ultimately reduce delays occurring 

between the committal for trial and the trial itself. 

10.31 One argument which could be raised against this proposal 

is tha~ the magistrate conducting the committal proceedings 

would be less inclined to subject the case presented by the 

prosecution to adequate and independent scrutiny. There might 

be a tendency for the committing magi strate to "rubber stamp" 

the prosecutor's decision that there is a case suitable for 

trial. On the other hand, the current practice of some 

magistra tes is cri ticised on the ground that they are inclined 

to commit cases for trial too readily in the anticipation of a 

thorough examination of the case being made by the prosecuting 

authority before a decision to proceed to. trial is made. 

10.32 The implementation of such a system has much wider 

ramifications than its effect on the "no bill" procedure. It 

would represent a significant departure from the current 

practice of the prosecuting authorities. In serious cases, 

those in \olhich committal proceedings are to be conducted, the 

agency responsible for prosecuting the case in the higher 

courts would have to become involved at a much earlier stage 

than at present. It would be necessary to examine the 

available evidence after a person is charged and then decide 
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':1hether to commence commi ttal proceedings. The issues raised 

here are fundamental to the organisation and function of the 

prosecuting agency. The recent decision to establish the 

office of the Director of Public Prosecutions, which is 

discussed generally in Chapter 12, clearly permi ts a much more 

decisi ve role to be played by the prosecuting authori ty during 

the early stages of the criminal process. 

B. The Criteria for Committal 

10.33 Problems are inevitably encountered when there is a 

significant divergence between the criteria for committal 

applied by the magistrate to determine whether to commit for 

trial and the criteria applied by the prosecution in deciding 

whether or not to prosecute. The respective cri teria can never 

be identical since the role of a magistrate in deciding whether 

to commi t for trial is different from that performed by the 

prosecuting authority in deciding whether to prosecute a 

particular case. It would be clearly inappropriate for a 

magistrate who conducts committal proceedings to consider some 

of the grounds listed at para 10.13 which may result in "no 

bi 11" being found. 14 Moreover, the times at which the two 

decisions are made are usually separated by a long period 

during which the relevant circumstances may have changed. 

Ironically, the very length of the time between committal and 

the decision whether or not to prosecute may itself be a ground 

for making a decision to "no bill". 
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10.34 The discretion to prosecute should always reside wi th 

the prosecuting agencies and not with the courts. However, it 

does not seem to us improper that the courts should have some' 

influence over the decision to prosecute. The magistrate who 

hears committal proceedings has a unique opportunity to assess 

the evidence and to consider the wisdom of persevering with a 

prosecution in the higher courts. If committal proceedings are 

regarded as being administrative rather than judicial in 

nature,15 then part of that administrative function should be 

to filter out those cases where a trial would be inappropriate 

because there is not sufficient likelihood of conviction. 

Whilst we do not suggest that the courts should be responsible 

for making the ultimate decision as to whether a case should be 

brought to trial, it does seem that magistrates could play a 

more significant role in ensuring that the prosecution arrive 

at an informed decision. One commentator has criticised the 

situation in the following words: 

The structure of prosecution thus creates two 
tiers of evidentiary adequacy: sufficiency of 
evidence, and reasonable prospect of 
conviction 

If cases are to be removed before trial, it is 
desirable that as far as possible this is done at 
an open hearing rather than by secret 
administrative decision. There is a strong case 
for re-examlnlng the criteria presently 
established for committal. More basically, it 
would appear that in too many cases persons are 
commi tted for trial for offences when there is 
very little evidence. The structure of the 
system with final responsibility for the decision 
whether or not to file an indictment resting 
after committal with prosecution authorities must 
provide a real temptation to magistrates and 
justices to simply commit and leave the decision 
to the prosecution.1 6 
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10.35 Since the policy of the prosecution authority is such an 

important aspect of the process of criminal justice, we think 

it desirable that it should be published. This has been done 

by the Office of the Commonwealth Director of Public 

Prosecutions in a valuable document which explains the 

functions of the office and reveals in general terms the 

grounds for making decisions in the prosecution process. 17 

Such a publication is likely to increase the level of public 

understanding of the operation of the system of criminal 

prosecution. It may also be useful where a magistrate hearing 

committal proceedings makes a decision to commit for trial but 

is satisfied from the evidence presented in court that a 

particular state of affairs exists which the prosecuting 

authori ty has publicly acknowledged is a matter to be taken 

into account in making the decision to prosecute. It is not 

for the magistrate to decide on matters of prosecution policy, 

but the magistrate may draw attention to factors which are 

relevant to the implementation of that policy. 

C. Giving Reasons for a "No Bill" Decision 

1. Where "No Bill" is Found 

10.36 Although it has been the conventional practice for 

centuries, it is not immediately clear why reasons are not 

given for "no bill" decisions. Whi 1st there are clearly some 

cases where the publication of reasons would be contrary to the 

public interest, in most cases there does not appear to be a 

pressing need for confidentiality or secrecy. In a recent case 

the Commonwealth Director of Public Prosecutions made a public 

statement ex.plaining the reasons why a case which had attracted 

widespread publicity was "no billed". In our view, this public 
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explanation not only enhanced community understanding of the 

criminal justice system, but also was probably in the best 

interests of the accused person. 18 The practice of giving 

reasons for a decision to "no bill" need not involve disclosure 

of delicate or sensi ti ve information where harm may be done by 

such disclosure. 

10.37 The Commission's tentative view is that reasons for "no 

bill" decisions should be given. A general rule could be 

established requiring the reasons to be "made public" in the 

sense that they are communicated to the following: 

* the accused person; 

* the investigating police; 

* the victim (if any) and civilian witnesses; and 

* the court to which the accused person has been 
committed for trial. 

The general rule might be made subject to the exception that 

reasons need not be disclosed where disclosure would be 

contrary to the publ ic interest. The circumstances in which 

disclosure should not be made would include: 

.* where the reasons involve an adverse 
on the credibility or reputation of 
witnesses; 

reflection 
particular 

* where there are related civil or criminal 
proceedings either pending or proposed and the 
disclosure may prejudice those proceedings; 

* where there is a possibility that the prosecution 
will proceed if additional evidence becomes 
available; 

* \'i'here disclosure would lead to the identification 
of an informant; 

* where the disclosure would threaten national 
security; 
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* where disclosure would result in an unjustifiable 
invasion of the privacy of any person; 

* where disclosure might result in violence or 
intimidation being directed towards any person. 

10.38 We also consider that the prosecuting authority should 

be requi red to publ i sh the number of "no bill" appl ica t ions 

that have been made, the number of applications that have been 

granted and the number of cases in which an accused person has 

not been brought to trial because of a decision made at the 

instigation of the prosecuting authori ty. It is the practice 

of the Commonwealth Director of Public Prosecutions to report 

this information. 19 Whilst the recent New South Wales 

legislation establishing the office of Director of Public 

Prosecutions provides that the occasions on which the Attorney 

General di rects that no further proceedings be taken must be 

publicly disclosed,20 there is no equivalent provision when 

the same action is taken by the Director of Public 

Prosecutions. We consider that this information should be 

disclosed in the Director's Annual Report to the Attorney 

General. 21 

2. Where There is a Decision to Proceed to Trial 

10.39 The Commission is of the tentati ve view that an accused 

person should be given the reasons for a decision to proceed 

with a trial after the accused person has lodged an application 

for a direction that no further proceedings be taken. We 

believe that reasons should be given in these circumstances in 

order to preserve openness as a feature of the criminal justice 
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process. We acknowledge that the workload of the prosecuting 

agency may be increased by this requirement, but we do not 

envisage that the reasons need be lengthy. The publication of 

the policy of the prosecution authority in determining "no 

bill" applications may be sufficient to deal with most cases. 

The Commission also acknowledges that the decision in question 

is an administrative one made by the Attorney General on the 

advice of a senior Crown law officer. The confidentiality of 

the advice given by the senior Crown law officer may need to be 

maintained in some cases. Therefore, we suggest that the 

general rule requiring that reasons be given may be avoided in 

any case where di sclosure may be harmful to an individual or 

contrary to the public interest. 

10.40 One of the arguments against giving reasons is that the 

practice may ultimately lead to increased delay and expense. 

It would be undesirable if providing reasons gave rise to a 

rash of 
lo • 

interlocutory proceedIngs. According to the terms of 

our general proposal, the decision to prosecute should be open 

to cha.llenge, but only in the court of trial and by way of the 

normal appeal process which is available after a trial. 22 An 

accused person has an inherent right to challenge the propriety 

of a prosecution in the court of trial. 23 However, such a 

challenge will have little prospect of success where the 

appropriate pre-trial procedures have been followed and the 

decision to prosecute has been made by a person with lawful 

authority. 
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10.41 There is a further argument in favour of publishing 

reasons. Most applications for "no bill" are made by lawyers 

acting on behalf of the accused person, and it is likely that 

it will be lawyers who will make such applications in future 

cases. If they are informed as to why an application was 

rejected, then the number of frivolous or groundless 

applications may be significantly reduced. The Commission is 

of the view that the criminal justice system has an educational 

role to perform. Reasoned decisions contribute towards 

fulfilment of this role for the benefit of the public generally 

and the legal profession in particular. 

10.42 The giving of reasons is also consistent with the 

general principles of freedom of information. 24 If such a 

course is considered desirable, and the Commission thinks that 

it is, then accused people or others with a legitimate interest 

should have enforceable rights to obtain this information. An 

appropriate precedent is to be foun;d in the Commonwealth Social 

Security legislation which provides that reasons should be 

given on request by people who have been refused benefits under 

the social security system. 25 We readily acknowledge that 

circumstances may exist which make the publication of reasons 

undesirable, but we would regard this as an exception to the 

general rule. 
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D. The Use of Late Applications as a Delaying Tactic 

10.43 The simple solution to the problem of late "no bill" 

applications is to make resources available which can quickly 

deal wi th such appl ica t ions. The current arrangements are in 

fact adequate. More staff have been deployed to deal with 

applications lodged "at the eleventh hour" and the level of 

administrative efficiency has increased. For the first time in 

many years, there is no backlog of cases a\qai ting consideration 

by the senior Crown law officers. Because the filing of a late 

application is no longer effective as a delaying tactic, the 

number of applications arriving only a short time before the 

day listed for trial has declined. 

10.44 Even though 

recognsie that the 

the present workload is 

practice of giving reasons 

manageable, we 

would probably 

increase the workload so the question remains whether it should 

be possible to make such late applications in any event. An 

unreasonable burden is placed on the senior Crown law officers 

who are required to process late applications under pressure 

and sometimes with haste. One option would be to introduce a 

rule which provides that applications for "no bill" shall not 

be made later than a specified time before the day listed for 

trial. 

10.45 The Commission's tentative view is that there is no 

present need for the introduction of a rule such as that 

described in the previous paragraph. We would emphasise the 

importance of maintaining ,resources at a level which provides 

for the efficient processing of applications. The Commission 

acknowledges that some late applications are meritorious and 
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are not motivated by a desire to delay the case. Events may 

occur in the last few days before trial which may give ri se to 

legitimate grounds for an application. Late applications may 

also reflect the late stage at which the real preparation for 

trial was commenced or the fact that legal aid was obtained or 

a lawyer engaged at the last minute. 

10.46 One further option is that, where applications are made 

wi thin a prescribed time before the day listed for the trial, 

the prosecution should be enti tled to rej ect the application 

without being required to give reasons for its decision. This 

would enable the application to be dealt with more quickly. 

The Commission does not favour this option. In line with the 

principles of openness and fairness, reasons for such decisions 

should be gi ven. 

E. Ignorance on the Part of the Accused Person of the 
Right to Make a "No Bill" Application 

I 0.47 The problem of the accused person being ignorant of the 

right to make a " no bill" application could be cured by 

providing that, upon committal, an accused person should be 

formally advised of the right to make a "no bill" application 

and of the appropriate time to lodge the application. In a 

similar way, accused people are currently advised of their 

right to apply for legal aid and of their obligations regarding 

notice of an alibi defence. Alternatively, the provision of 

this information could be made a prescribed part of the 

pre-trial procedures which we have suggested elsewhere. 
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Indeed, some of those procedures may avoid the need to resort 

to a "no bill" application. If the "no bill" procedure is 

better understood, there may be fewer unmeritorious 

applications made. 

F. The Indeterminate Nature of a Decision to "No Bill" 

10.48 In our view, there are four alternative approaches to 

the status of a "no bill" decision. Each approach contemplates 

that the court to which the accused person has been commi tted 

for trial shall formally discharge the accused person. This 

approach is consistent with the Commission's tentative proposal 

in para 7.75 that the effect of an order committing an accused 

person for trial in a particular court is to give that court 

jurisdiction. The four options all require that a certificate 

of "no bill" be signed by the prosecuting agency and filed in 

the prospective court of trial: 26 

* Once a "no bill" decision has been certified and 
filed in the court, the "no bill" decision shall 
be regarded for all relevant purposes as being 
equivalent to an acquittal. The effect of such 
an order is that the accused person could not be 
prosecuted for that offence in the future. The 
court would need additional powers to acquit 
without empanelling a jury.27 

* Once a "no bill" decision has been certified and 
filed, this should have the same effect as an 
acqui ttal at trial subj ect to the proviso that 
the case may be recommenced if significant 
additional evidence becomes available after the 
decision to "no bill" has been made or where the 
"no bill" decision has been obtained by 
fraudulent means. 

* Once a "no bill" decision has been certified and 
filed, the court shall order that the "no bill" 
decision is equivalent to a discharge at 
committal proceedings. The effect of such an 
order would be that the prosecution could be 
revi ved at some future time. The procedure would 
be similar tb the dismissal "without prejudice" 
procedure which is used in many American 
jurisdictions. 
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1< Once a IIno bill" decision has been certified and 
fi led, the court may make orders in such terms 
and to have such effect as the court thinks 
appropri ate in the circumstances. The court 
would hear submissions from the prosecution and 
the accused person as to the nature of the orders 
which should be made. 

10.49 The Commission's tentative view is that a decision to 

"no bill" a charge should generally be a final determination of 

the matter. We have formulated the terms of our preferred 

option, which is essentially the second of those described 

above, in the summary of tentative proposals at paras 

10.54-10.55. In para 10.56 we have proposed a specific rule in 

the case of "no bill" decisions made in respect of people who 

agree to give evidence for the prosecution. The latter rule 

may be regarded as a specific application of the general rule 

that where a "no bill" is obtained by fraud, the prosecution 

may be recommenced. 

G. Conclusion 

10.50 In order for "no bill" applications to be properly 

processed a great deal of work is required. The "no bill" 

procedure has been subjected to continuing criticism because of 

the terms in which the application is made and because the 

reasons for decisions are not made public. The procedure is. 

as Sallmann and Willis have written: 

a very important power; it is used 
frequently; it is discretionary, virtually 
invisible and very few people, even within the 
legal system are aware of it, and, in particular, 
of its implications. The scope for misuse is 
clear; it is an act of f ai th that the power is 
used in the public interest .. . 28 
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We believe that the power to "no bill" is used in the public 

interest. Because it is a procedure about which little is 

publicly known, in relatively recent times an unjustified 

mystique has developed to surround its operation. Expanding 

the information available about the operation of the procedure 

would be to the benefit of the public. We consider that the 

"no bill" procedure should be given greater exposure in order 

that the public may understand and appreciate the useful and 

1egi timate role which it plays in the admini stratio'n of 

criminal justice. 

V. SUMMARY OF TENTATIVE PROPOSALS 

1. The Power to Find "No Bill" 

10.51 The Attorney General should retain the power to direct 

that a "no bill" be found or that no further proceedings be 

taken against a person who has been charged wi th a criminal 

offence. For present purposes, we use the expression "no bill" 

to refer to both situations. The power to find "no bill" may 

be delegated to the prosecuting authority but should not be 

further delegated. The power to "no bill" may be exercised on 

the 1nitiative of the Attorney General or the prosecuting 

authori ty or it may follow an application made by the accused 

person. 

2. "No Bill" Procedure to be More Public 

10.52 As a general proposi tion, there should be more 

information disclosed to the public about the operation of the 

"no bill" procedure. In particular, the po1'icy of the 
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prosecuting authority for making decisions in the prosecution 

process should be made public 29 and should include reference 

to the "no bill" procedure. 

3. Number of "No Bill" Applications and Orders to be Disclosed 

10.53 The prosecuting authority should publish in an annual 

report to the ParI iament information regarding the number of 

applications for "no bill" made on behalf of accused people, 

the number of occasions on which "no bili ll has been found and 

give some general guidance as to the reasons for those 

decisions. We make specific recommendations regarding the 

publication of reasons in individual cases below. 30 

4. "No Bill" Certificate to be Filed in Court 

10.54 If a decision to Ilno bill" is made, it should be reduced 

to wri ting, signed by the At torney General or the prosecuting 

authority and filed with the relevant papers as a matter of 

record in the prospective court of trial. The accused person 

should be informed of the decision which should have, subject 

to para 10.55, the same effect as an acquittal at trial. 

5. "No Bill" to be a Bar to Further Prosecution 

10.55 The filing in court of a IIno bUIll certificate should 

act as a bar to any further prosecution unless the court grants 

leave to recommence the prosecution upon being satisfied by the 

prosecuting authority ei ther tht there is addi tional evidence 

available which justifies recommencing the prosecution or that 

the decision to Il no bill" was obtained by fraudulent means. 31 
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6. "No Bill" and Immunity from Prosecution 

10.56 Where an accused person has been granted immuni ty from 

prosecution on the condition that he or she undertake to follow 

an agreed course of action, and a "no bill" has been filed in 

consequence of that agreement, the prosecution may be commenced 

again if the person granted such a cond itional "no bill" does 

not comply with the terms of the agreement. The accused person 

would retain the general right to challenge the propriety of 

the prosecution as a pre-trial motion. 

7. The Publication of Reasons for "No Bill" 

10.57 The reasons for a decision to enter a "no bill" should 

be made public unless it is contrary to the public interest to 

do so. The publication of reasons should be a matter for the 

discretion of the Attorney General and the prosecuting 

authority. If, for example, the publication of specific 

reasons would jeopardise a major current police investigation 

or create the risk of prejudice in a pending trial or cause 

unreasonable distress to a member of the public, it would be 

expected that they would not be published. 

8. Notification of Reasons to Victims and Investigating Police 

10.58 Where there is a person who can be regarded as the 

victim of an incident which results in a criminal charge being 

laid, and there is a subsequent decision to file a "no bill", 

each person who may be regarded as a victim should be advised 

of the reasons for the decision unless there is a compelling 

reason not to disclose this information. The investigating 
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police should also be advi sed of the reasons for a decision t~ 

"no bill" in order to assist them in the investigation and 

prosecution of similar cases in the future. 

9. Reasons for Refusing "No Bill" Application 

10.59 The decision of the prosecuting authority or of the 

Attorney General that a prosecution should proceed to trial is 

one which should be made in accordance with the current policy 

of the prosecuting authority. If that policy is made public, 

in accordance with the proposal in para 10.52 there should 

generally be no need to publish the reasons for the decision to 

prosecute in an individual case, particularly where the 

publication before trial of the reasons for prosecuting a 

particular case would be likely to cause prejudice to the 

accused person. 

10. Accused Person to be Informed of "No Bill" Procedure 

10.60 We raise for consideration the question of whether, when 

an accused person first appears before the prospective court of 

trial after the decision to prosecute has been made, he or she 

should be informed by the court of the right to make an 

application to the prosecuting authority for a direction that 

no further proceedings be taken. 

11. "No Bill" Applications Not to be a Delaying Tactic 

10.61 The mere fact tha.t there has been an application for "no 

bi 11" made by the accused person to the Attorney General and no 

reply has been received should not of itself preclude the trial 

from proceeding on the day on which it is listed for hearing in 
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a higher court. The court of trial should be entitled to 

adjourn the hearing of the case on the ground that a "no bill" 

application has been made by the accused person. In deciding 

whether or not to adj ourn the case, the court should determine 

whether the application is made in good fai th or is an attempt 

to delay the commencement of the trial. 

Footnotes 

1. Crimes Act 1900 (District Court) s572; Australian Courts 
Act (Imp) 9 Geo IV ch 83 s5; R v Woolcott Forbes (1944) 44 
SR (NSW) 333; 61 WN 2l~. 

2. R Kidston "The Office of Crown Prosecutor" (1958) 32 
Australian Law Journal 148. 

3. Justices Act 1902 s5lA(4). 

4. Crimes Act 1900 s358; Justices Act 1902 s5lA(4). 

5. Australian Bureau of Statistics Higher Criminal Courts in 
New South Wales (1982). An article· in The Sydney Morning 
Herald of 8 April 1986 at 14 claimed that there were 702 
"no bills" in 1984 and 290 in 1985 but the source of this 
information is not revealed. 

6. For a detailed discussion of committal proceedings, see 
Chapter 7. 

7. See eg Annual Report of the Ombudsman (New South Wales) 
quoted in G Zdenkowski "No Bills in New South Wales" 
(1986) 11 Le~al Service Bulletin 37, see also The Sydney 
Morning Heral , 18 November 1985 at 11. 

8. A series of articles under the general title "Death on the 
Roads" and written by Lyndsay Simpson was published in The 
Sydney Morning Herald during January 1986. 

9. See now Crimes Act 1900 s52A as amended in 1983. 

10. R Ackland "Temby's Two Years" in Australian Society, 
October 1986 13 at 15. See also The Sydney Morning Herald 
21 November 1985 at 14; 25 November 1985 at 2. 

11. See para 10.45. 



- 452 -

12. See A T H Smith "Immunity from Prosecution" (1982) 42 
Cambridge Law Journal 299 at 304. The author contends 
that a decision not to prosecute taken by one Attorney 
General cannot bind his or her successor and points to the 
fact that the original decision not to prosecute Anthony 
Blunt on offences under the Official Secrets Act 1911 was 
ratified by three subsequent Attorneys General anyone of 
whom could theoretically have altered his predecessor's 
decision. 

13. See para 10.13, penultimate asterisk. 

14. See Wentworth v Rogers [1984] 2 NSWLR 422 at 435 per 
Samuels JA; Carlin v Thawat Chidkhunthod (1985) 4 NSWLR 
182 at 184 per O'Brien CJ of CrD. 

15. See Chapter 7 of this Discussion Paper. 

16. J Willis "Reflections on Nolles" in I Potas (ed) 
Prosecutorial Discretion Proceedings of the Australian 
Institute of Criminology (Canberra 1985) at 183. 

17. Office of the Commonwealth Director of Public Prosecutions 
Prosecution Policy of the Commonwealth: Guidelines for the 
Making of Decision In the Prosecution Process (AGPS 
Canberra, 1986). 

18. See "Temby Gives Reasons for Ryan No Bill" The Australian, 
13 January 1987 at 3; "Temby Explains Ryan No Bill" The 
Sydney Morning Herald, 13 January 1987 at 1. 

19. Commonwealth Director of Public Prosecutions Annual Report 
1985-86 at 10. 

20. Director of Public Prosecutions Act 1986 s27. 

21. Director of Public Prosecutions Act 1986 s34. 

22. See generally Chapter 7 and specifically paras 7.101-7.103. 

23. See generally paras 7.41-7.48; Barton v The Queen (1980) 
147 CLR 75. 

24. See eg OsqlOnd v Publ ic Service Board of New South Wales 
(1984] 3 NSWLR 447 ( Court of Appeal, Supreme Court of New 
South Wales); (1986) 60 ALJR 209 (High Court of Australia). 

25. Social Services Act 1947 s14; Administrative Appeals 
Tribunal Act 1975 Part XXIV A; Gee v Director-General of 
Social Services (1981) 58 FLR 347. 



- 453 -

26. For procedure in England, see A Sanders "An Independent 
Crown Prosecution Service" [1986] Criminal Law Review 16 
at 20-21 referring to Dyson v Attorney-General [1911] 1 KB 
410; Gouriet v Union of Post Office Workers [1978] AC 435; 
R v Turner (1979) 68 Cr App R 70. See also "Nolle' 
Prosequi" [1958] Criminal Law Review 573, an anonymous 
article. 

27. See generally New South Wales Law Reform Commission The 
Jury in a Criminal Trial (LRC 48, 1986) para 8.21. See 
recommendation 74. 

28. P Sallmann and J Willis Criminal Justice in Australia 
(1984) at 63. See also Willis, note 16 at 186. 

29. See para 12.68. 

30. See paras 10.57-10.59. 

31. See now Director of Public Prosecutions Act 1986 s28(2). 



~--~-~-----

- 454 -



- 455 -

Chapter 11 

Plea Bargaining 

I. THE PLEA BARGAINING PROCESS 

A. Scope of the Chapter 

11.1 In this chapter we examine the process commonly referred 

to as "plea bargaining". In Part I we explain the meaning of 

the term as well as the associated concepts of "charge 

bargaining" and "sentence indication". In Part I I we deal wi th 

the posi tion in New South Wales and other parts of Australia. 

In Part III we examine the practice in England, the United 

States and Canada. In Part IV we discuss the problems 

associated with "plea bargaining" as well as arguments for and 

against the process. In Part V we make some tentative 

proposals for reform of the law and practice in this area. 

B. The Meaning of "Plea Bargaining" 

1. Definition 

11.2 The recently appointed Chief Justice of the United 

States of America has said: 

The process of plea bargaining is not one which 
any student of the subject regards as an ornament 
to our system of justice. l 

However, the expression "plea bargaining" is used to describe a 

variety of practices. For the purposes of this discussion, we 

adopt the general definition of the Canadian Law Refor, 

Commission. Plea bargaining is: 

any agreement by the accused to plead gUil ty 
in return for the promise of some benefit.2 
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We emphasise that although there are various different forms o. 

plea bargaining which we will seek to distinguish in the 

discussion which follows, they are all controversial practices. 

11.3 Under the system of criminal procedure in New South 

Wales, the prosecuting authori ties, including the police, have 

a discretion as to whether a charge is to be laid, what the 

charge is to be, the charge or charges on which the accused 

person is ultimately brought before the court and whether a 

plea of guilty to a less seri ous charge will be accepted. The 

accused person naturally has a right to plead guilty to any 

charge. This situation creates the environment for plea 

bargaining. In some jurisdictions, and in New South Wales in 

particular, the prosecution has a statutory discretion, which 

is not subject to the approval of the court, to elect to accept 

a plea of guilty to an offence charged in the indictment, or to 

an offence not expressly charged, so long as the accused person 

could lawfully be convicted of that offence on the existing 

indictment. 3 We use the expression "a lesser included 

offence" to describe such an offence. 

2. The Range of the Bargain 

11.4 In our experience, there is a wide range of bargains 

that may be struck between the prosecution and the defence 

regarding the charge and the ultimate disposi tion of the case 

against the accused person. Some arrangements are formal, 

others informal. Some of these involve only the police, others 

may involve a combination of the police and the prosecuting 
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authority whilst other arrangements are a matter for the 

prosecuting authority alone. The following list 4 gives an 

indication of the types of bargains that may be reached: 

'Ie a reduction in the charge to a lesser included 
offence; 

'Ie a withdrawal of other outstanding charges; 

'Ie a promise not to institute or proceed on other 
possible charges; 

* an undertaking to agree to list other offences on 
a schedule to be taken into account on 
sentence;5 

* a reduction or withdrawal of charges in exchange 
for ei ther testimony by the accused person 
against co-accused or information which would 
assist in the arrest or prosecution of other 
offenders; 

'Ie a promise not to charge another person, 
particularly a friend or family member who might 
be involved in the offence; 

'Ie a promise 
indictment 
choice; 

to proceed 
where the 

summarily rather 
prosecution has 

than on 
such a 

* an undertaking by the prosecution that it will 
not make submissions contrary to those put by the 
accused person in support of a particular type of 
penalty. Similarly, in some cases this may 
involve the prosecution expressly supporting 
submissions made by the accused person as to the 
appropriate penalty; 

'Ie an undertaking to have the matter listed at a 
time and place convenient to the accused person; 

'Ie a promise that if a certain penalty is imposed 
the prosecution will not recommend that there 
should be an appeal against the inadequacy of the 
sentence; 

* a promise to delete references to aggravating 
factual circumstances of the offence; and 

* a promise not to oppose release on bail pending 
the determination of the case. 
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The incidence of agreements of this kind is difficult to 

determine. Because the operation of plea bargaining is 

frequently informal there is, not surprisingly, no relevant 

statistical information available. Clearly, in many cases 

there is no such agreement. This is particularly so where the 

prosecution case is a strong one and the offence in question is 

serious. 

11.5 For the prosecution, and those responsible for the 

administration of justice, and ultimately for the community in 

general, a negotiated plea of guilty may result in certain 

advantages: 

* time and labour are saved; 

11 in serious cases, the expense of a jury trial is 
averted; 

it the result is certain and may be preferable to 
the possibility of the accused person being 
acquitted of a number of charges or a more 
serious charge; 

11 the higher the ratio of guilty pleas to contested 
cases, the less strain is imposed on court time. 
Put simply, guilty pleas reduce the congestion of 
the criminal lists, thus allowing contested cases 
to be heard earlier than they otherwise might be; 

* in some cases, it may allow the investigating and 
prosecuting authorities to obtain information 
about other, often more serious offenders; 

* it may be used to avoid unjustifiably harsh 
provisions of the substantive criminal law; 

11 witnesses, and particularly the victims of 
criminal offences, are not subj ected to the 
ordeal and inconvenience vi giving evidence. 

It is true that these advantages flow from pleas of guilty 

generally, not merely "negotiated" pleas of guilty. It must be 

recognised, however, that where there is no negotiation, in 

some cases there would not be a plea of guilty. 
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11. 6 For the accused person, the advantages of a negotiated 

plea will vary but may include the following: 

'Ie the likely penalty is less than if the accused 
person were convicted of all charges or of a more 
serious charge; 

'Ie the case will be disposed of relatively quickly 
without the need to suffer the personal ordeal of 
a trial; 

'Ie the speedy disposi tion of the case by a guilty 
plea will probably make it less likely that the 
case will attract publicity; 

'Ie the accused person will not suffer the stigma of 
having a conviction recorded for the more serious 
offence or for a greater number of offences; 

'Ie where the accused person is 
legal representation, the 
proceedings where there is 
considerably less. 

paying for his or her 
costs incurred by 

a plea of gui 1 ty are 

These perceived advantages must be weighed in the balance 

against the fact that the terms of the .agreement are usually 

unenforceable. In Part IV we expand on these points and also 

consider the disadvantages of plea bargaining. 

3. Charge Negotiation 

11. 7 "eha rge negotiation" or "charge bargaining" is a 

separate form of plea bargaining. It is apparently a 

relati vely common practice in most jurisdictions. 6 It is done 

either on an informal basis between the prosecution and the 

accused person's lawyer or 

.. 7 Th recognl tlon. e objective 

with some form of 

of such negotiations 

legislative 

is usually 

for the prosecution to either reduce the charge to a lesser 

included offence, or withdraw some charges in exchange for a 

plea of guilty to a particular charge. The advantages to the 

respective parties are broadly the same as those mentioned in 

para ll. 5. 
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11. 8 The prosecution case on the more serious offence may be 

weak, or the prosecution may feel that the resources required 

to secure a conviction by a contested trial are not justified 

if the accused person is willing to plead guilty to the less 

serious offence. Sometimes the prosecution may "overcharge" as 

a means of pressuring the accused person into pleading guilty 

to a lesser charge. This abhorrent practice involves the 

prosecution deliberately charging a more serious offence or a 

greater number of offences than it considers it can prove 

against the accused person. For example, the prosecution may 

charge an accused person with murder in circumstances where a 

charge of manslaughter is more appropriate in the expectation 

that there will be a plea of guilty to manslaughter. Some 

argue that the practice of "overcharg ing" is a common means of 

generating guilty pleas. 8 

4. "Sentence Indication" 

11.9 "Sentence indication" is a more contentious form of plea 

bargaining. It necessarily involves a degree of participation 

by the trial judge. The judge is asked to express his or her 

views on the sentence to be imposed for the offence. Depending 

on the indication made, the accused person may wish to plead 

gUil ty. Although some judges used to give "sentence 

indications", we are informed that judges and magistrates in 

New South Wales no longer engage in this practice. This form 

of plea bargaining raises questions of the proper role of the 

trial judge, the openness of criminal proceedings, whether 

there is improper pressure on the defendant to plead guilty and 

the propriety of "sentence discounts" for pleading guilty. 
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5. Sentencing Discounts for a Plea of Guilty 

11.10 Closely connected with, but distinguishable from, plea 

bargaining practices is the issue of sentencing discounts. It 

is a well-established principle of sentencing that the accused 

person is given "credit" for a plea of guilty which is 

traditionally reflected in a reduction in penalty from that 

which would otherwise be pronounced for the specific 

offence. 9 The grounds on which a plea of guilty may justify a 

reduced penalty include: 

* the guilty plea saves the State considerable 
time, effort and expense; 

* by pleading guilty the accused person has 
expressed remorse for the crime; 

* there is a demonstrated willingness to make 
restitution to the State; 

* a plea of guilty indicates that the 
rehabilitation process has already commenced; and 

* the plea of guilty spares prosecution witnesses 
the trauma and inconvenience of giving evidence 
and being subjected to cross-examination. lO 

11.11 In direct conflict with the notion of sentencing 

discounts for guilty pleas is the fundamental principle of 

sentencing that a person should never be liable to a more 

severe penalty because he or she has exercised the right to 

require the prosecution to prove its case. Furthermore, the 

fact that a lesser sentence is to be imposed because the 

accused person has pleaded guilty represents a clear incentive 

for such a plea. l1 Another fundamental principle, namely that 

the choice of plea should be voluntary and free of inducement 

or intimidation, would be infringed if the sentencing discount 
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for a plea of guilty were formally recognised. Many would 

argue that to insti tutionalise a discount system is wrong and 

has no place in the criminal justice system. Nevertheless, in 

England the "sentencing discount" has become virtually 

automatic where there is a plea of gui lty. 12 Several 

Australi an courts have also recognised that a plea of guilty is 

a factor to be taken into account when determining sentence. 13 

11.12 The alternative argument is that if a discount system is 

operating then it may be better to recognise that fact openly 

and regulate the process by way of publ ished rules or 

guidelines. This approach appears to be strongly advocated by 

the Chief Justice of South Australia, Mr Justice King. In 

Shannon a court of five judges was specially convened to 

consider the question of the weight which a sentencing judge 

should give to the fact that the accused person has pleaded 

guilty. The Chief Justice set down the following proposi tions 

as to the manner in which a plea of gui lty may be taken into 

account on sentencing: 

The effects of lack of incentive for guilty 
persons to confess their guilt is seen more 
clearly as each year passes, in the strain on the 
resources available for legal aid and the 
congestion of the criminal lists. I think that 
there are strong practical reasons for 
repudiating the proposition that a plea of 
guilty, apart from remorse, cannot be treated as 
a mi tigating factor. If ~ v. Rowland decided 
that, we should, in the ITgl1f of those practical 
reasons, be prepared to depart from it. 

In my opinion this Court should now lay down the 
following propositions: 

(1) A plea of guilty may be taken into account in 
mitigation of sentence where -
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(a) it resul ts from genuine remorse, 
repentance or contrition, or, 

(b) it results from a willingness to 
co-operate in the administration of 
justice by saving the expense aDd 
inconvenience of a trial, or the 
necessity of witnesses giving evidence, 
or results from some other consideration 
which is in the public interest; 
notwithstanding that the motive, or one 
of the motives, for such co-operation may 
be a desire to earn leniency, 

and where to allow the plea a 
effect would be conductive to 
purposes which the sentencing 
seeking to achieve. 

mitigatory 
the public 

judge is 

(2) A plea of guilty is not of itself a matter of 
mitigation where it does not result from any 
of the above motives, but only from a 
recogni tion of the inevi table, or is entered 
as the means of inducing the prosecution not 
to proceed with a more serious charge. 

(3) In cases falling within (1), the judge is not 
bound to make a reduction, but should 
consider the plea with all the other relevant 
factors in arriving at a proper sentence. 

(4) In assessing the weight to be attached to a 
plea of gui lty as a factor making for 
lenIency, it is proper for the judge to bear 
in mind that it is important to the 
administration of justice that guilty persons 
should not cause expense to the public and 
delay to other cases by putting forward false 
stories and on the basis of such false 
stories contesting the charges against them. 

(S) The above propositions are not to be taken as 
weakening in any way the principle that there 
must be no increase in the sentence which is 
appropriate to the crime because the offender 
has contested the charge. 14 

The Commission believes that a similar approach should oe taken 

by judges and magistrates in New South Wales. 
. 

However, we 

would add to the· proposi tions set out above the qualification 

that the time at which the plea of guilty is indicated by the , 
accused person is a relevant factor in determining the weight 
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which should be gi ven in sentencing. The determination of the 

appropriate "discount" must of course depend on the 

circumstances of each individual case and should, accordingly, 

remain a matter for the discretion of the court. 

6. Inducements to Plead Guilty 

11.13 One study in England has identified a variety of 

inducements, other than the truly guilty person's motivation to 

make an admission of guilt, which may result in a plea of 

guilty. The authors of the book which reports on the study 

cite the following inducements: 

* the risks of repeated adjournments 
contested case is tried, especially 
remanded in custody; 

before a 
for those 

* the advice of the defence lawyer that it would be 
risky to attack the credibility of the police 
because the sentence will be increased where this 
has been done15 ; 

* the advice of the defence lawyer not to waste the 
court's time on an unarguable defence, because of 
the risk of antagonising the judge; 

* an indication from the ·defence lawyer that the 
judge had offered a reduced sentence for a guilty 
plea; 

* pressure from defence counsel who 
unenthusiastic about defending a difficult 
unrewarding case; 

are 
or 

* the prosecution's offer to accept a guilty plea 
to a lesser offence or to drop some charges in 
return for a plea of guilty to others; and 

* a feeling of helplessness and a belief that the 
system is loaded against the accused person. 16 

The inducement to plead guilty is of concern whether or not the 

accused is in fact gui 1 ty. By way of comparison, the rules 

governing the admissibility of confessional evidence hold that 

a confession which is not voluntary in the sense that it has 
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been induced by a person in authority is inadmissible as 

evidence notwithstanding that it is a truthful confession. 17 

It seems inconsistent that the law should exclude such evidence 

as unreliable but permit much more damaging material where 

similar inducements may have influenced the accused person. 18 

A plea of guilty resembles a confession but is in effect a 

wai ver of the right to require the prosecution to prove its 

case. 

A plea of guilty is more than a confession which 
admits that the accused did various acts; it is 
itself a conviction; nothing remains but to gi ve 
judgment and determine punishment. 19 

It has been said that the encouragement of guilty pleas and 

their timely indication must be "more subtle than 

coercive". 20 To thi s, 10le would add that any form of 

encouragement to plead guilty must be very carefully brought to 

bear so as to avoid the possibility that an accused person who 

is in fact innocent may plead guilty for reasons of expediency. 

II. PLEA BARGAINING IN AUSTRALIA 

11.14 There is a dearth of empirical information on the 

existence and extent of plea bargaining in Australia. 21 

However, the Australian Law Reform Commission, after describing 

plea bargaining as being "shrouded in obscurity and 

II 22 . d' . R S . f F d 1 Off d secrecy sal ln ltS eport entenclng 0 e era en ers: 

there is no point in continuing to pretend that 
plea bargaining does not exist in Australia. 
Though the evidence is incomplete, it is 
sufficient to establish that the practice is well 
entrenched and enduring. 23 
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Since the negotiations which may result in a plea of guilty il 

return for a promise of some kind by the prosecution are almost 

always conducted between lawyers, the general increase of legal 

representation in criminal cases through the availability of 

legal aid for accused people has probably genera ted increased 

plea bargaining. 24 Although a plea of gUil ty may be 

forthcoming without plea bargaining, the fact that 

approximately 80% of people charged with indictable offences in 

New South Wales plead guilty to the charge suggests at least 

that there is considerable scope for the operation of a system 

of plea bargaining. 25 

1. Charge Bargaining 

11.15 Charge bargaining of a restricted sort is effectively 

permitted in New South Wales and other Australian States. 26 

Section 394A of the Crimes Act provides: 

Where a prisoner is arraigned on an indictment 
for any offence and can lawfully be convicted on 
such indictment of some other offence not charged 
in such indic tment, he may plead not gUil ty of 
the offence charged in the indictment, but guilty 
of such other offence, and the Crown may elect to 
accept such pleas of guilty or may require the 
trial to proceed upon the charge upon which the 
prisoner is arraigned. 

This means that the Crown Prosecutor generally has the absolute 

right to accept a plea to a lesser count so long as it is a 

true alternative verdict. The approval of the judge is not 

required. The only circumstance in which the prosecutor's 

discretion may be limi ted is where the Attorney General has 

directed that the trial proceed on a particular charge. 27 
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11.16 Charge negotiation between the prosecution and the 

defence lawyer has 

Appeal. 28 

been approved by the Victorian Court of 

Criminal The practice in Victoria has been 

descri bed as being governed by "strict procedures" which 

involve in most cases obtaining the authorisation of the 
29 Solicitor General before a plea of gui lty will be accepted. 

In 1975 a South Australian Law Reform Committee also concluded 

that the practice of charge negotiation was proper: 

An accused who is charged with several offences 
may quite properly bargain with the Crown to 
accept a plea of guilty to one and withdraw the 
other charges; or an accused may bargain with the 
Crown to accept a plea to a lesser crime than 
that charged. 30 

In 1980 the Australian Law Reform Commission published results 

of a survey of Federal prosecutors in the Deputy Crown 

Solici tor's Office 3l which demonstrated that there was "a 

general consensus that charge bargaining or negotiations 

occurred in between 5 to 10% of the cases dealt with by the 

prosecutors".32 

2. Sentence Indication 

11.17 However, it seems that any form of plea bargaining which 

involves the judge has declined dramatically in Australia in 

recent years and is strongly discouraged. Australian courts 

have rejected the English decisions permi tting 

trial. 33 
judges to 

indicate the probable sentence 

of Australia held 34 that Court 

before 

the private 

The Federal 

communication to 

the judge of information likely to affect the sentence was 

irregular. The Full Court of the Supreme Court of Victoria has 

held that as a general rule, a trial judge should not indicate 
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the probable sentence he or she 35 is likely to pronounce. The 

Court said that plea bargaining discussions involving the 

lawyer for the accused person, the Crown Prosecutor and the 

judge in the judge's private chambers should not take place. 

The reasons to be extracted from the judgment are as follows: 

Anything which suggests an arrangement in private 
between a judge and counsel in relation to the 
plea to be made or the sentence to be imposed 
must be studiously avoided. It is objectionable 
because it does not take place in public, it 
excludes the person most vi tally concerned, 
namely the accused, it is embarrassing to the 
Crown and it puts the judge in a false position 
which can only serve to weaken public confidence 
in the administration of justice ... 

Nothing would be more likely to undermine public 
confidence in the admini stration of justice than 
the knowledge that it was possible to 'negotiate' 
wi th the court in private as to the sentence to 
be imposed. It would be worse still if the 
public carne to believe that a lesser sentence 
would be imposed merely because a plea of guilty 
was entered rather than upon conviction after a 
plea of not guilty ... 

Not only might such negotiations be thought to be 
inconsistent with the integrity of the court; 
they would be thoroughly unseemly in the 
administration of justice The integrity of 
the court is of the greatest importance to public 
confidence in the administration of justice. In 
the end, the successful administration of justice 
depends to a considerable extent upon public 
confidence in it and it is thus vi tal that that 
confidence be maintained. 36 

11.18 In 1976, the Chief Justice of Australia, Sir Garfield 

Barwick described tho involvement of judges in plea bargaining 

as "absolutely undesirable". 37 The Australian Law Reform 

Commission attributes the decline in judicial involvement in 

plea bargaining to the Chief Justice's statement. 38 The 

Commission's surveys of judicial officers and federal 
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prosecutors revealed that sentence bargaining involving the 

judge now almost never 

the same in Victoria. 40 

39 occurs. The position is apparently 

3. Taking Outstanding Offences into Account 

11.19 Section 447B of the Crimes Act 1900 enables a person who 

has either been found guilty of or pleaded guilty to an offence 

and is liable for sentence, to request the court to take into 

consideration other offences which have been charged. There is 

no limit to the number of offences which may be disposed of in 

this way. The maximum sentence available to the court is 

limited to that which would have been available for the 

specific charge of which the person has been convicted. It is 

noteworthy that the accused person's consent to the outstanding 

charges being taken into account must be given personally and 

not through counsel. Any list or schedule of offences prepared 

must be signed by the accused person. 41 

4. Commonwealth Director of Public Prosecutions 

11.20 The Commonwealth Director of Public Prosecutions has 

prepared and published guidelines for the making of decisions 

in the prosecution process. 42 An important part of these 

published guidelines is that which deals with the practice of 

charge bargaining. The guidelines generally approve the 

practice of arrangements being made between the prosecution and 

the accused person which result in a plea of guilty being 

entered in exchange for some concession on the part of the 

prosecutor. Some important constraints are imposed upon the 

operation of this system: 
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* a charge-bargaining proposal 
initiated by the prosecution; 

should not be 

* such a proposal should not be entertained by the 
prosecution unless the charges to be proceeded 
with bear a reasonable relationship to the nature 
of the criminal conduct of the accused person; 

* a charge-bargaining proposal should not be 
entertained if the accused person maintains his 
or her innocence with respect to a charge or 
charges to which he or she has offered to plead 
guilty; 

* any decision made in consequence of 
charge-bargaining discussions should be cleared 
by a senior lawyer in the office of the Director 
of Public Prosecutions; 

* where these discussions take place following a 
commi ttal for trial, the accused person is to be 
informed in wri ting that any agreement which may 
be reached is subject to the approval of the 
Director. 

11.21 The guidelines set out in detail the matters that are to 

be taken into account in reaching a decision whether or not to 

agree to a charge-bargaining proposal advanced by the accused 

person or his or her lawyer. They are: 

(a) whether the defendant is willing to co-operate in 
the investigation or prosecution of others, or 
the extent to which the defendant has done so; 

(b) whether the sentence that is likely to be imposed 
if the charges are varied as proposed (taking 
into account such matters as whether the 
defendant is already serving a term of 
imprisonment) would be appropriate for the 
criminal conduct involved; 

Cc) the des i rability of prompt and certain despatch 
of the case; 

Cd) the defendant's antecedents; 

(e) the strength of the prosecution case; 

(f) the likelihood of adverse consequences to 
witnesses; 

", 
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(g) in cases where there has been a financial loss to 
the Commonwealth or any person, whether the 
defendant has made restitution or arrangements 
for restitution; 

(h) the need to avoid delay in the despatch of other 
pending cases; and 

(i) the time and expense involved in a trial and any 
appeal proceedings. 43 

III. PLEA BARGAINING IN OTHER JURISDICTIONS 

A. England 

1. Charge Negotiation 

11.22 English courts retain relatively strong controls over 

attempts to reduce the charge where the reduction is the result 

of negotiated agreement between the prosecution and the 

defence. 44 The courts can compel the prosecutor to proceed 

with the offence charged in the indictment when there is 

nothing in the evidence in the case which appears to justify 

reducing the charge to a less . 45 Th seriOUS one. us prosecutors 

in England are prevented "from precipitating a plea bargain by 

means of an undue reduction in the charge".46 This fact is 

reflected in the statistics taken from a study conducted over a 

15 ~onth period at a particular Crown Court which indicate that 

less than 20% of accused persons who pleaded guilty did so 

after an explicit offer by the prosecution or the judge. 

Another 13% assumed a bargain had been struck. Nearly 30% of 

accused people pleaded guilty believing themselves to be so. 

Nearly 40% pleaded guilty under pressure from their own 

lawyers, a significant minority still protesting innocence. 47 

These figures, while indicating that bargains ,are not the 

principal cause of guilty pleas, nevertheless suggest that they 



- 472 -

do occur, despite the court's powers to review the prosecutor's 

decision to accept a plea of guilty to a lesser charge. It has 

been said that the courts in England should exercise effective 

control and supervision over criminal proceedings formally 

before them "in the full glare of publicity".48 

2. Sentence Indication 

11.23 The current judicial attitude in England to plea 

bargaining and, in particular, to sentence indication 

originated with the English Court of Appeal's decision in 

Turner's case 49 where the Court said: 

* The accused person must have complete freedom to 
choose his or her plea. 

* There must be free access between the lawyer and 
the judge, but any discussion must be between the 
judge and the lawyers on both sides. The 
discussion should be in private. 

* Whilst the judge may indicate that the sentence 
will or will not be of a particular kind, such as 
probation or imprisonment, he or she should never 
indicate that the sentence will be more severe if 
the accused goes to trial. Thi s would amount to 
undue pressure on the accused person, depriving 
him or her of a free choice. 

* The defence lawyer should disclose to his or her 
client any discussion on sentence which has taken 
place with the judge. 

The guidelines laid down in Turner have been affirmed in recent 

decisions. 50 

11.24 In England, there is a debate over the issue whether or 

not there should be a sentencing differential in favour of the 

defendant who pleads guilty. The basic principle enunciated by 

English courts is that an offender's remorse, reflected by the 
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guilty plea, is properly recognised as a mitigating factor. 

However, the accused person's insistence on his or her right to 

stand trial can never justify a heavier sentence than that 

warranted by the facts of the offence. 51 Notwithstanding this 

statement of principle, many would argue that the reali ty is 

different. From the study ci ted in para 11.13, it certainly 

appears that accused people may fear that to insist on the 

right tD stand trial is to risk a heavier sentence. It is 

often argued that, apart from reasons based on expediency, 

credit should be given for a guilty plea where, for example, 

victims of sexual assault are spared the ordeal of testifying. 

On the other hand, it has been argued that a guilty plea is 

rarely an indicator of contrition and that discounts for a 

guilty plea should accordingly be abandoned. 52 

11.25 In addressing the issue of sentence indication, the 

English Court of Appeal recently held that on occasions it is 

proper for a judge to indicate the difference in sentence that 

an accused person can secure by pleading guilty:53 

But in this sensitive area, the appearance of 
justice is part of the substance of justice and 
it will not do if a prisoner or the general 
public derive the impression that it is possible, 
either openly in a pre-trial review, as in this 
case, or by private discussion between counsel 
and judge, to achieve a bargain with the court. 

It is not possible to lay down, neither would we 
think it is desirable to lay down, any general 
rule that there must never be communication 
outside trial, either openly or privately, 
between judge and those representing the Crown 
and the accused ... 
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The Court went on to endorse the principles previously 

established in Turner' s54 case and summarised in para 11. 23. 

In later cases, the courts have made it clear that sentencing 

discussions should be conducted in open court On the absence 

of the jury) and a proper record kept for the purpose of any 

1 ' h' dId " 55 appea aga1nst t e JU ge s eC1S1on. 

3. Outstanding Charges 

11.26 There is another form of plea bargaining which has 

developed in England. This is the practice of "taking other 

offences into account" on sentence. 56 The prosecutor offers 

the accused person who is already facing trial for one offence 

the promise that all outstanding offences will be taken into 

account for the purpose of sentence,57 thereby resulting in a 

potentially reduced aggregate sentence in exchange for a guilty 

plea to the particular offence. The defendant, who serves his 

or her sentence will come out of prison with a "clean slate". 

It should be stressed that offences are only taken into account 

where the accused person admi ts his or her guilt in respect of 

those offences. A formal plea of guilty is not required. 

B. United States of America 

11. 27 Plea bargaining is widespread in most jurisdictions of 

the United States. Al though the National Advisory Commission 

of Criminal Justice Standards and Goals recommended its 

aboli tion some time 58 l't ago, has been approved by the 

Supreme Court and the American Bar Association. As long as 

plea bargaining is governed by formal rules which require that 
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the process be visible and recorded, it is currently considered 

by many to be an acceptable and indispensable part of the 

American criminal justice system. The eminent commentator 

Norval Morris has written: 

Plea bargaining is, of course, the 
dispositive technique in our urban courts. 
the leading and distinctive characteristic 
American criminal justice system. 59 

main 
It is 

of the 

11. 28 Approximately 90% of accused people in America who are 

convicted of criminal offences before both the State and 

Federal courts either plead guilty or "nolo contendere", a plea 

of no contest to the prosecution case. 60 The available 

research indicates that most guilty pleas are a result of 

informal negotiations between the prosecution and the 

defence. 61 Unlike the practice in New South Wales and in 

other parts of Australia, it is apparent that it is not 

uncommon for the judge to be involved in plea negotiations. 62 

11.29 The proponents of plea bargaining· in the United States 

ci te the critical lack of resources in court facili ties and 

personnel as justification for the practice. The courts are 

continually congested and there is a heavy backlog of cases. 

In addition to pragmatic justification for the practice, there 

are other differences between the American and English criminal 

justice system which may explain why plea bargaining is an 

entrenched part of the administration of justice: 63 

* The public prosecutor's office is generally an 
elected office. Holders of that office often 
cUltivate a publicly impressive record of 
performance for the purpose of re-election or 
election to a higher office. 64 
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* Numerous offences in many jurisdictions carry 
mandatory minimum sentences. The court's 
discretion as to sentence is often severely 
restricted by legislation. The prosecutor can 
therefore effectively determine sentence by use 
of the discretion as to charges. Plea bargaining 
is seen as a means of avoiding the impact of 
legislation whose application may be considered 
inappropriate to the facts of the case. 

* The prosecutor can promise the defence that it 
will recommend a particular sentence with some 
certainty that the recommendation will be 
accepted by the court. 65 

* The prosecutor has a largely unfettered 
discretion when it comes to charging. 
Overcharging is apparently a common practice. o6 

* The rules of evidence whose strict 
operates to exclude evidence engender 
of "any conviction is better than no 
in the prosecutor's mind. 67 

application 
an a tti tude 
conviction" 

11.30 The response of the United States Supreme Court has been 

to promulgate rules of court designed to bring plea agreements 

into the open. 68 Plea bargaining has received judicial 

approval in the following terms: 

Disposi tion of charges after plea discussions is 
not only an essential and largely final 
disposition of most criminal cases; it avoids 
much of the corrosive impact of enforced idleness 
during pretrial confinement for those who are 
denied release pending trial; it protects the 
public from those accused persons who are prone 
to cont inue criminal conduct even while on 
pretrial release; and, by shortening the time 
between charge and disposi tion, it enhances 
whatever may be the rehabilitative prospects of 
the guilty when they are ultimately 
imprisoned.6~ 



- 477 -

11. 31 The Federal Rules of Criminal Procedure provide methods 

by which the court can approve plea agreements and prevent 

abuses. A sentencing judge must examine the factual basis for' 

the plea, for example, by having the accused person describe 

the conduct that gave rise to the charge. The judge must 

ascertain that the plea is voluntary. The Rules provide that: 

A defendant may plead not guilty, guilty or, with 
the consent of the court, nolo contendere. The 
Court may refuse to accept a plea of gui I ty, and 
shall not accept such plea or a plea of nolo 
contendere wi thout first addressing the defendant 
personally and determining that the plea is made 
voluntarily wi th understanding of the nature of 
the charge and the consequences of the plea. If 
a defendant refuses to plead or if the court 
refuses to accept a plea of guilty or if a 
defendant corporation fails to appear, the court 
shall enter a plea of not guilty. The court 
shall not enter a judgment upon a plea of gui lty 
unless it is satisfied that there is a factual 
basis for the plea. 70 

11.32 The rule lists and limits the permissible bargains. The 

bargain must be disclosed in open court and the court may 

accept or reject the agreement. If the court approves the 

agreement, it limits its own sentencing discretion because the 

rules require the ultimate sentence to be either as agreed or 

more favourable to the accused person. Thus the maximum 

sentence is in fact determined by the prosecutor. Where the 

court rejects the agreement, the accused person must be 

informed that the case may be disposed of in a less favourable 

way and must be given an opportuni ty to wi thdraw his or her 

plea of guilty. This result has been criticised on two 

grounds. First, the power to sentence belongs by right to the 

judiciary under the separation of powers doctrine. Second, the 
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prosecutor is faced with a conflict of interest when 

considering the appropriate sentence in that the prosecutor 

would be unlikely to consider the sentencing goals of 

rehabilitation and deterrence. 7l 

11. 33 The court has the power to fix a time for notification 

of plea bargains so as to avoid disruption of trial schedules. 

The Federal Rules of Criminal Procedure also provide that 

evidence of a withdrawn guilty plea is inadmissible in 

subsequent judicial proceedings. 72 It reads as follows: 

Cl) In general. The attorney for the government 
and the attorney for the defendant or the 
defendant when acting pro se may engage in 
discussion with a view toward reaching an 
agreement that, upon the entering of a plea 
of guilty or nolo contendere to a charged 
offence or to a lesser or related offence, 
the attorney for the government will move for 
dismissal of other charges, or will recommend 
or not oppose the imposition of a particular 
sentence, or will do both. The court shall 
not participate in any such discussions. 

(2) Notice of such agreement. If a plea 
agreement has been reached by the parties 
which contemplates entry of a plea of guilty 
or nolo contendere in the expectation that a 
specific sentence will be imposed or that 
other charges before the court will be 
dismissed, the court shall require the 
disclosure of the agreement in open court at 
the time the plea is offered. Thereupon the 
court may accept or reject the agreement, or 
may defer its decision as to acceptance or 
rejection until there has been an opportunity 
to consider the presentence report. 

(3) Acceptance of plea. If the court accepts 
the plea agreement, the court shall inform 
the defendant that it will embody in the 
judgment and sentence ~he disposi tion 
provided for in the plea agreement or another 
disposi tion more favourable to the defendant 
than that provided for in the plea agreement. 
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(4) Rejection of plea. If the court rejects the 
plea agreement, the court shall inform the 
parties of this fact, advise the defendant 
personally in open court that the court is 
not bound by the plea agreement, afford the 
defendant the opportunity to then withdraw 
his plea, and advise the defendant that if he 
persists in his guilty plea or plea of nolo 
contendere the disposition of the case may be 
less favourable to the defendant than that 
contemplated by the plea agreement. 

(5) Time of plea agreement procedure. Except 
for good cause shown, notification to the 
court of the existence of a plea agreement 
shall be given at the arraignment or at such 
other time, prior to trial, as may be fixed 
by the court. 

(6) Inadmissibility of plea discussions. 
Evidence of a plea of guilty, later 
wi thdrawn, or a plea of nolo contendere, or 
of an offer to plead guilty or nolo 
contendere to the crime charged or any other 
crime, or of statements made in connection 
wi th any of the foregoing pleas or offers, is 
not admissible in any civil or criminal 
proceeding against the person who made the 
plea or offer. 

Opponents of this rule naturally argue that any voluntary 

statement admitting guilt by an accused person should be 

admissible and capable of being used in subsequent proceedings 

to enable proof of prior inconsistent statements. However, 

since, the statement could almost certainly be characterised as 

one following an inducement made by a person in authority, it 

would, according to the law in New South Wales, be held 

involuntary and therefore inadmissible. 

11.34 Expanding upon the procedure contemplated in part (5) of 

the rules cited above, one American commentator73 has 

advocated reform of the procedure associated < with plea 

bargaining in order to moti vate the participants in a criminal 

trial to seek a speedier disposition of the case. He proposes 
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that plea discussions should be conducted at an early point in 

the judicial process at a relatively informal conference 

between the lawyer acting for the prosecution and the defence 

lawyer and that if there is no agreement at this early stage, 

later guilty pleas will not be "rewarded" by concessions made 

by the prosecutor. The objective of this proposal is to 

concentrate all plea bargaining into a single stage of the 

judicial process. By compressing plea negotiations into an 

earlier period, the reduction in delay will be greater. In 

addi tion, since those cases which are not resolved at the plea 

bargaining conference will be more likely to result in a 

contested trial, criminal cases can be listed for trial wi th 

greater assurance that the court I s lists will not be disrupted 

by a plea of guilty negotiated on the morning the case is 

listed for trial. 74 

C. Canada 

11.35 The practice of plea bargaining frequently occurs in the 

superior courts of Ontario. 75 There are certain outstanding 

features of the practice which distinguish it from the approach 

taken elsewhere. Where there is an agreement reached between 

the prosecution and the defence, the terms of that agreement 

may be reduced to writing and signed by counsel for both the 

prosecution and the defence. The courts are not involved in 

this bargaining procedure and are not bound by the terms of the 

agreement made between the parties. The only time a court may 

ha ve occasi on to examine the agreement is where it is alleged 
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in appeal proceedings that there has been such a departure from 

the terms of the agreement that the proceedings of the court of 

first instance have resulted in a miscarriage of justice. 

11.36 The sentencing court, not being a party to the plea 

negotiations and not being bound by the terms of any agreement, 

may impose such penalty as it thinks justified by the 

circumstances of the case. A plea of guilty has been expressly 

acknowledged as a factor justifying a lenient sentence. 76 

11.37 The terms of the agreement may involve the accused 

person pleading guilty to a lesser offence in return for the 

prosecution agreeing to make a submission to the court that it 

considers an appropriate penalty should fall within a nominated 

range previously agreed with the defence. Under the 

conventional form of agreement, the defence should not make 

submissions on penalty which are inconsistent with the 

agreement it has reached with the prosecution. In some cases 

the prosecution will undertake not to present to the court 

evidence of facts which aggravate the seriousness of the 

offence or details of an accused person's prior criminal 

history which would, if proved in court, expose that person to 

the risk of a more severe penalty. This aspect of plea 

negotiations is seen by some to illustrate one of the dangers 

of the whole process. 
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11.38 The court may be involved in the plea negotiation 

process to the extent that it will give a sentence indication 

at a pre-trial conference conducted 

provisions of the Canadian Criminal 

in accordance 

Code. 77 This 

with the 

procedure 

may be conducted in open court and recorded by a court 

reporter. The judge may inquire of the prosecution at such a 

hearing whether a particular penalty would be challenged by a 

prosecution appeal. A court of appeal may permi t one of the 

parties to tender an affidavi t setting out the details of the 

plea negotiation where the court is of the view that the 

sentence imposed is outside the legitimate range for the nature 

of the offence. 

11.39 The operation of the system of plea bargaining in 

Ontario is best illustrated by the following example. The 

accused person was one of five young people charged with murder 

following a fatal attack made during the robbery of a man at a 

public place known to be frequented by homosexuals. Following 

negotiations between the prosecution and the lawyers for the 

accused person, it was agreed that if a plea of guilty were 

entered to "second degree murder" (that is murder which is not 

premedi tated) the prosecution would not call evidence to prove 

that the accused people had gone to the scene of the crime on a 

prior occasion but had not then carried out their plan to 

perform a similar robbery to that involved in this offence. 

The proof of these facts in sp.ntence proceedings would have 

naturally resulted in the offence being regarded more seriously 

by the court at first instance. In addi tiol1, the prosecution 
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agreed to make a submission to the court that a sentencing 

falling within the range of nine to 15 years imprisonment would 

be appropriate. The judge imposed sentences of nine years' 

imprisonment on each of the five accused people. The 

undertakings made in the plea agreement had been honoured by 

both the prosecution and counsel for the accused person. 

ll. 40 It was argued on appeal that since the involvement of 

one of the accused was demonstrably less than those who might 

be regarded as the ringleaders, the judge erred in not 

reflecting this lesser degree of culpability in the sentences 

imposed and that the sentence was accordingly excessive. At 

the appeal proceedings the Crown sought to tender an affidavit 

setting out the terms of the plea agreement. This contained 

references to the suppression before the court of trial of the 

aggravating evidence and to the agreed range of an appropriate 

penalty. The tender was obj ected to by the appellant. The 

court held that, since the penalty was within the legitimate 

range open on the relevant objective facts and circumstances, 

it would not allow the tender of the plea agreement. The 

appeal was dismissed. However, during the course of argument, 

the court observed that such an affidavit may be admitted and 

read: 

1. where it is alleged by one of the parties that 
the terms of the plea agreement have been 
breached; and 

2. where the sentence imposed by the court is 
outside the legitimate range for the offence 
concerned. 78 
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IV. ARGUMENTS FOR AND AGAINST PLEA BARGAINING 

A. Merits of Plea Bargaininu 

11. 41 It is acknowledged that plea bargaining has a number of 

advantages: 

* Plea bargaining disposes of 
quickly and at reduced cost. 

criminal cases 

* It reduces the overall problem of delay in the 
criminal justice system by alle~iating congestion 
in court lists and allowing for the speedier 
disposition of other cases. 

* It relieves both the accused 
prosecution from the risks and 
trial. 

person and the 
uncertainties of 

* It can mi tigate thl;J harshness 
sentencing provisions and can 
sentence which more accurately 
specific circumstances of the case. 

of mandatory 
resul t in a 
reflects the 

* It can serve important law enforcement needs by 
encouraging 
testimony 
offenders. 

disclosure of information and 
about other serious offences and 

11. 42 The Criminal Law and Penal Methods Reform Commi ttee of 

South Australia recommended that 

plea bargaining be an acceptable practice 
provided that the accused is not intimidated into 
pleading guilty to an offence and provided that 
he is not induced to plead gui lty by the promise 
of a particular sentence or type of sentence. 79 

The Commi ttee did not approve of the involvement of judges in 

plea bargaining. 80 The Australian Law Reform Commission also 

favoured the continuation of plea bargaining and proposed that 

the practice "should be made a far more visible and principled 

practice than it is at present". 81 Other Australian 

commentators have generally supported the continuation of 

charge bargaining in particular, although this support has 

usually been qualified and often guarded in its nature. 82 
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B. Objections to Plea Bargaining 

1. Derogation from Principle 

11.43 The Law Reform Commission of Canada, in contrast, has 

recommended the abolition of the practice of plea 

b .. 83 Th argalnlng. e Commission noted its practical dangers and 

concluded that plea bargaining involved a derogation from 

principle. The Commission was of the opinion that the 

existence of the practice leads to parties adopting tactics 

which maximise their bargaining strength. 

The Crown will be tempted to overcharge, or to 
exaggerate the strength of its case. The defence 
may use delaying tactics, elect a jury trial to 
obtain a bargaining advantage, exaggerate the 
strength of the defence, or refuse to plead 
guil ty even where there is no hope of an 
acqui ttal. The entire pre-plea process thus 
becomes a ritual bearing no relationship to the 
realities of the case. 84 

It was further of the opinion that the secrecy of negotiations 

magnifies the dangers and provides the opportunity for abuse. 

Finally, the Commission considered that 

justice should not be, and should not be seen to 
be, something that can be purchased at the 
bargaining table. Neither the public nor the 
offender can respect such a system. 8S 

11.44 One Canadian commentator 86 has given the following 

reasons why plea bargaining is improper as a matter of 

principle: 

* It encourages negotiation over the issue of 
guil t, and is therefore contrary to one of the 
primary aims of criminal procedure, to provide an 
accurate and fair means of the determination of 
guilt. 

* The objective of the criminal law to express 
society I s disapproval of certain conduct is 
defeated because the interest of society is not 
given priority in the agreement. 
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* It allows the accused person 
fundamental safeguards established 
wrongful conviction of the innocent 
bargaining process. 

to use the 
to avoid the 
as tools in a 

* It results, to a dangerous degree, in the 
usurpIng of a judge's primary funct ion of 
formulating and imposing a sui table and rational 
sentence. Factors which are not relevant to 
sentence, such as evidentiary weaknesses in the 
case and skill in bargaining will influence the 
penalty ultimately imposed. 

The fact that the practice of plea bargaining has developed in 

the United States for reasons of expedience rather than 

principle has also been recognised: 

The pres-ent state of affairs was brought about by 
willingness to reduce standards of justice to 
conform to the resources made available for its 
administration. I suggest the time has come for 
the judiciary to start moving in the other 
direction, and to insist on a return to first 
principles as quickly as possible. 87 

2. Secrecy and Lack of Accountability for Plea Negotiations 

11.45 Plea bargaining is a secret process which is largely 

beyond the control of the courts. It is highly unusual for the 

terms of any agreement between the prosecution and the defence 

to be made public. Thi s is contrary to the general principle 

that the administration of justice should not be conducted 

behind closed doors. The Chief Justice of New South Wales, Sir 

Laurence Street, has said: 

... with all its defects, the judicial process is 
that which is best calculated to protect the 
rights of the individual. A publ ic hearing in 
which all of the relevant ingredients are 
canvassed, analysed and evaluated in open court, 
in which the evidence is critically examined, a 
proceeding involving the presiding judge stating 
the reasons for the sentence, and above all, the 
unrestricted publici ty of the sentencing process 
and the sentencing act all combine as a 
significant protection against the exercise of 
arbitrary power. 88 
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11. 46 In a recent New South Wales decision, the New South 

Wales Supreme Court held that it could not interfere with the 

exercise of the prosecutor's discretion to accept a guilty plea 

to a lesser included offence. 89 At the same t irne, the court 

determined that the it has the power, in the public interest, 

to refuse to record a conviction on the agreed plea of gui I ty 

and to direct that the trial should proceed. In that 

particular case the accused person had pleaded guilty to 

manslaughter on an indictment for murder. Psychiatric reports, 

if accepted, might have established to the satisfaction of the 

jury that the accused person was insane at the time of the 

killing and therefore enti tled to an acquittal. It is perhaps 

open to argument whether the court could refuse to accept a 

guilty plea if it believed the accused person should be 

convicted of the more serious offence. The position in England 

is quite different with respect to the prosecutor's di scretion 

as to charge. 90 There the Court of Appeal has said: 

Where nothing appears on the depositions which 
can be said to reduce the offence charged in the 
indictment to some lesser offence for which a 
verdict may be returned,the duty of counsel for 
the Crown is to present the offence charged in 

-the indictment. 9l 

3. Potential for Abuse 

11. 47 The secrecy of plea negotiation and the general lack of 

accountability for decisions makes abuse of the process 

possible. Improper pressures and inducements can be imposed on 

an accused person to plead guilty. Because these will not 

generally come to light when the court hears the case, there is 

little or no judicial or public scrutiny of these practices. 
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For example, it has been said that flit is apparently not 

uncommon for the prosecution to over-charge in the expectation 

of generating a plea or pleas of guilty to lesser 

offences".92 There is a wide range of pressures and 

inducements potentially "available to encourage an accused 

person to plead guilty, ranging from realistic offers by the 

prosecution reflecting the evidence available and the strength 

of the prosecution case through to threats and false statements 

emanating even from the accused person IS own counsel. 93 Such 

inducements impinge on the accused person's right to choose 

freely how to plead and to require that the prosecution prove 

its case beyond reasonable doubt. Because the negotiation 

between the prosecution and the defence could involve an 

agreement as to what the police will say in their evidence 

about the defendant's behaviour, character, demeanour and prior 

convictions. the negotiation becomes "a special form of 

adversary hearing conducted privately outside the court-room 

where the key professional participants work out and rehearse 

the public script which is later presented in open courtll
•
94 

Moreover, the central character, the accused person, is denied 

the procedural safeguards which would be available in open 

court, and the court has only a limited means of ensuring that 

the proce ss has been fa i r. For these reasons, the Victorian 

Supreme Court characterised plea bargaining as tldoing justice 

behind closed doors" and condemned the practice as securing 

convictions at too high a pr:~e. 95 The question arises for 

consideration whether, if some form of plea bargaining is to be 

permitted, the courts should have any specific control over the 

practice. 
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4. The Interests of the Victim 

11.48 Critics of plea bargaining believe that the interest of 

victims of crime are largely ignored in the plea bargaining 

process. 96 The victim is consul ted only where failure to do 

so could "cause trouble" poE tically or result in adverse 

publicity, or where the victim is seen as particularly 

vulnerable and reluctant to go through with the 

process. 97 Sallmann has nrgued 98 that victims should 

the opportunity to be involved in the process of 

bargaining for the following reasons: 

* The victim deserves this level of recognition as 
an interested party in the criminal justice 
system. 

* Failure to keep the victim informed and involved 
risks the alienation of the victim from the 
criminal justice system; 

* Failure to keep the victim informed and involved 
risks harming a victim, for example, where a 
lesser charges involves an unfair imputation as 
to the victim's behaviour relative to the offence. 

* The victim's prospects of receiving compensation 
could be compromised. 

trial 

.have 

plea 

A field experiment in Miami, Florida involved conducting 

pre-tr~al conferences for the purpose of plea negotiations in 

the presence of the judge, the prosecutor, the accused person, 

the victim and the investigating police. 99 A report of the 

experiment concluded that there was 

some evidence that police 
extent, victims who attended 
obtained more information and had 
attitudes about the way their 
handled. lOO 

and, to some 
the sessions 
more posi ti ve 

cases were 
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11.49 The Commission considers that in those cases where there 

is an identifiable victim there is a greater need to take into 

account their interests. This may take the form of direct 

consultation by the prosecuting authority on matters related to 

plea negotiations or at least the provision of information and 

explanation regarding negotiations of this kind. 

Morris has written: 

As Norval 

If the criminal process is the taking over by the 
State of the vengeful instincts of the inj ured 
person - buttressed by the recognition that the 
harm to the victim is also harm to the State -
then it would seem, at first blush, that the 
victim at least has a right to be informed of, 
and where appropriate involved in, the processes 
that have led to whatever is the State settlement 
of the harm that has been done to him. In tha t 
respect one would hardly need to make an 
affirmative argument; it is a matter of courtesy 
and resQect to the dignity of the individual 
victim. lUI 

5. Involvement of Judges in Plea Bargaining 

11.50 We have noted the position in various jurisdictions. 

The arguments against permitting the judge to be involved in 

1 b .. . 1 d 102 P ea argalnlng lnc u e: 

.,. an accused person may be afra id to turn down a 
judicial bargain for fear the judge will not give 
him a fair trial if he refuses the judge's 
bargain; 

.,. plea bargaining impairs a judge's impartiality to 
determine whether a guilty plea based on the 
judge's bargain is in fact voluntary; 

.,. a trial judge who partakes in unsuccessful 
negotiations with the accused and then proceeds 
to try the case may thereby have negated, at 
least unconsciously, tht:; presumpti on of innocence 
a judge is supposed to have at the beginning of 
every trial; 
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* judicial plea bargaining is destructive of our 
concept of the judge as an impartial arbiter 
instead of an advocate act i vely encouraging the 
defendant to admit his guilt;103 and 

* if plea bargaining is essential to the continued 
flow of criminal cases through the system, there 
is no reason to believe that prosecutorial 
bargaining needs the help of judicial bargaining 
to handle the job. 

11.51 On the other hand, Mr Justice Hampel of the Supreme 

Court of Victoria has publicly advocated a system which would 

enable sentence indications to be given in open court in 

appropriate circumstances .104 His Honour acknowledged his 

belief that this proposal is probably "out of step wi th the 

views of many practitioners and most judges in Australia". It 

should be emphasised, as his Honour does, that this practice 

would not be expected to be used in every case, nor even the 

majority of cases. That is not to say, however, that its use in 

a proper case will not benefit the administration of justice 

and enhance the integrity and reputation of the criminal 

justice system. Accepting that the likely sentence is a 

crucial matter to be considered, such a procedure would be 

fairer because it would allow an accused person to make a more 

informed decision as to plea. It would probably also reduce 

the number of appeals in criminal cases. The Commissi on is 

currently divided on this question, but some of us strongly 

support the proposal put forward by Mr Justice Hampel. 
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C. Conclusion 

11.52 The concept of plea bargaining has for the general 

public become a term synonymous with an unmeri tcrious feature 

of the criminal justice system. However, charge bargaining, 

which is a form of plea bargaining, but not the form which the 

term is commonly used to describe, is in the Commission's view, 

a desirable and useful practice since it saves unnecessary 

public expense and inconvenience and aids in the efficient 

disposal of criminal cases. 105 At this stage of our research 

on this subject, the Commission tentatively favours the 

implementation of a visible and controlled charge bargaining 

process a procedure modelled along the lines of the 

provisions in the Federal Rules of Criminal Procedure in the 

Uni ted States, but with significant amendments to incorporate 

the principles established by the English courts. 

commentator has said: 

At the very least the plea must be taken in open 
court, the bargain exposed and certified, and a 
record of the proceedings must be made and 
preserved. The negotiations should be freed from 
their present irregular status so that the 
participants can frankly acknowledge the 
negotiations and their agreement can be reviewed 
by the judge and made a matter of record. Upon 
the plea of guilty in open court the terms of the 
agreement should be fully stated on the record 
and, at least in serious or complicated cases, 
reduced to writing. l06 

As one 

We consider that the real benefit of plea bargaining is to be 

derived from the increased standard of efficiency and 

ultimately fairness which it may, if it is used properly, 

introduce to the criminal justice system. We would stress, 

however, that there are considerable dangers inherent in the 

practice and that these may materialise where either the 
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prosecuting authori ty or the accused person use the system as 

an end rather than as a means of doing justice. The 

difficul ties faced in coping wi th the workload of the criminal 

courts should not be overcome by measures which convert the 

role of the courts to that of an institution whose primary 

concern is with economic efficiency rather than the 

administration of justice. 

V. SUMMARY OF TENTATIVE PROPOSALS 

1. The Scope of Plea Negotiations 

11. 53 It should be legitimate for the accused person and the 

prosecuting authori ty to reach agreement as to the charge or 

charges which the accused person is to face in the event that 

he or she pleads guilty. Any such agreement might also 

legitimately include an undertaking by the prosecution that it 

will make a submission nominating a particular court as the 

appropriate court of trial. It should not be legitimate for 

the accused person and the prosecuting ·authori ty to reach any 

agreement that a particular penalty should be imposed, since 

the assessment of penalty should always be a matter for the 

court (see paras 11.56 and 11.60). 

2. No Initiation of Plea Negotiations by the Crown 

11.54 The ini tiation of "plea negotiations" should always be a 

matter for the accused person or his or her legal 

representatives. If negotiations of this kind were to be 

commenced by the prosecuting authority, the prosecution might 

be encouraged to charge the accused person wi ttl a more serious 
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offence than may be warranted by the evidence available. The 

charges against an accused person should not be laid wi th the 

intention of providing scope for subsequent "plea bargaining". 

3. Compulsory Disclosure to Encourage Plea Negotiation 

11. 55 The system of compulsory disclosure by the prosecution 

which we have recommended in Chapter 4, and the proposals 

regarding disclosure by the defence in Chapter 5, should create 

an atmosphere in which the probable plea to be made by the 

accused person is indicated at an early stage of the 

proceedings. This should enable plea negotiations to be made 

in a more informed manner and enable fairer agreements to be 

reached between the prosecution and the accused person. 

4. The Courts Not to be Involved in Plea Negotiation 

11. 56 The court should not participate in negotiations 

regarding the accused person's plea to a charge and any 

agreement reached between the parties should not bind or be 

seen to bind the court in the assessment of the penalty for the 

offence to which the accused person has pleaded guilty. This 

should be subject to the qualification that the court is 

limited in the imposition of penalty by the terms of any 

relevant statutory provision. 

5. Agreements to be in Writing 

11.57 Where, following negotiation between the defence and the 

prosecuting authority, there is a concluded agreement which 

results in the accused person pleading guilty to a certain 

charge or charges on the understanding that the prosecu~ion 
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will take a certain course, that agreement should be recorded 

in writing. As is the current practice, a written record 

should also be made of the terms of any agreement to grant an 

accused person immunity from prosecution. 

6. General Inadmissibility of the Terms of the Agreement 

11.58 The record of any plea negotiation agreement reached 

between the accused person and the prosecuting authority should 

not be admi ssi ble in any subsequent proceedings unless ,it is 

alleged by either of the parties that the terms of the 

agreement have not been honoured, in which case the record may 

be admitted at the discretion of the court. 

7. The Victim's Role in Plea Negotiations 

11.59 Where one of the factors taken into account by the 

prosecuting authority in the course of plea negotiations is the 

likely impact of contested court proceedings on the victim of 

the crime, the prosecuting authori, ty should contact the vict im 

or a person who is representing the interests of the victim and 

determine the victim's attitude to participating in a contested 

case'. The prosecuting authority should adopt a general policy 

of advising the victim of the course of rlea negotiations and 

should generally inform the victim of the terms of any 

agreement reached with the accused person. 
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8. "Sentence Indication" by the Prospective Court of Trial 

11. 60 We raise for consideration the question whether, upon 

the parties requesting from the prospective court of trial an 

indication as to the likely nature of the penalty to be imposed 

upon conviction after trial, the court should, as a matter of 

discretion for the individual judge or magistrate in the 

particular circumstances of the case, be enti tIed to gi ve such 

an indication. If such a proposal were accepted, this may be 

done at a formal hearing or conference attended by the legal 

representati ves of both the prosecution and the accused person 

but it should never occur in the presence of potential jurors. 

We would envisage that the court would be bound by the 

indication given unless the facts of the case prove to be 

materially different from those given to the court for the 

purpose of obtaining an indication as to sentence. If this 

occurs, the judge or magistrate should cease to hear the matter 

and arrange for it to be relisted. Whilst an accurate record 

of any such proceedings should be made, their publication 

should be strictly prohi bi ted until the case has been finally 

disposed of. We should emphasise that the Commission is 

currently divided on this question and would welcome 

submissions as to the desirability of this proposal. 

9. Prosecutor's Discretion to Accept Plea Retained 

11.61 Section 394A of the Crimes Act, which provides that the 

prosecution has an unfettered di scretion to accept a plea of 

guilty to a lesser offence which is a true alternative verdict 

in full discharge of an indictment on a more serious charge, 

should be retained. This provision ensures that the courts do 
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not become involved in the process of plea negotiations between 

the prosecution and the defence. However, since the court is 

not compelled to accept a plea of guilty, it should be entitled 

to en.quire generally into the circumstances in which the plea 

of guilty is made. If the court considers that the plea has 

not been made voluntarily, it may reject the plea of guilty and 

order that the accused person stand trial on the charge to 

which he or she has pleaded guilty. Since the plea of not 

guilty to the more serious charge has been accepted by the 

prosecution, then a verdict of not guilty on that charge should 

be entered by the court. This would involve giving the court a 

po'wer in the terms of a specific recommendation made in our 

R Th J . C·· 1 T . 1 107 eport e ury In a rImIna rIa. 

10. Sentence Discounts for a Plea of Guilty 

11.62 The current law and practice of sentencing, by which it 

is recognised that a plea of guilty by an accused person 

should, in all but the most exceptional circumstances, be taken 

into account by the court as a mitigating factor in the 

determination of penalty, should be preserved. We do not 

consider that there should be any precise formula by which the 

amount of the discount should be assessed. Since, in our view, 

this will vary according to the circumstances of the case, we 

consider that it should be a matter to be determ1 ned by the 

sentencing judge or magistrate in each individual case. 
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11. ~aintenance of Ethical Standards 

11. 63 There is a significant risk that some lawyers may regard 

a negotiated plea of guilty as a satisfactory conclusion to a 

criminal case for improper reasons. In conducting plea 

negotiations, lawyers acting for the prosecution or the defence 

should be bound by the ethical standards of their profession 

not to consider the personal advantage they may derive from a 

negotiated plea of guilty. In each case, the best interests of 

the party whom they represent should be the paramount 

consideration in concluding the terms of such an agreement. 

12. Charge Bargaining Guidelines to be Made Public 

11.64 If the prosecuting authority publishes guidelines for 

the making of decisions in the prosecution process in 

accordance with the proposal we have put forward in para 12.68, 

those guidelines should include some reference to the role of 

the prosecution in the process of charge bargaining and the 

policy to be applied in making decisions in this process. We 

also propose that the use of the term "plea bargaining" be 

clarified and explained in a public document. 
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Chapter 12 

The Function of the Prosecuting Authority 

I. INTRODUCTION 

12.1 A number of matters which the Commission has examined in 

relation to pre-trial procedure also raise issues which concern 

the nature and organisation of the agencies responsible for the 

prosecution of criminal offences. The current law and pract:;'(::1 

regarding the role played by the various agencies currently 

having this responsibility are explained in Chapter 2. Our 

proposals regarding committal proceedings, in particular, would 

necessi tate signifi cant changes in the manner of operation of 

those agencies. 

12.2 The frequency with which the question of the function of 

the prosecuting authority ari ses has led us to undertake an 

examination of prosecuting authori ties in other jurisdictions. 

This is intended to provide a useful background against which 

to consider the more fundamental issue with which we are 

concerned, namely, whether the agencies responsible for the 

prosecution of criminal offences in New South Wales should be 

reorganised and, if so, in what way. In particular, is it 

ei ther necessary or desirable to t,ansfer the responsi bili ty 

for the prosecution of criminal offences to an ager::y 

specifically established to perform that function? If so, and 

presuming that such an agency should be subj ect to government 

control of some kind, what form shOUld that control take? 
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12.3 Since the material in Chapter 2 and much of the content 

of this chapter was written, legislation has been passed in New 

South Wales establishing the office of the Director of Public 

Prosecutions. l The legislation has not been proclaimed as of 

February 1987, the time of the completion of this Discussion 

Paper. Al though recent events have to some extent overtaken 

the Commission's work on this aspect of criminal procedure, we 

nevertheless think it appropriate to include this chapter in 

the Discussion Paper since the issues raised in it go beyond 

the establishment of a new prosecuting authority and the 

definition of its powers to include the manner of its 

operation. The legislation establishing the Office of Director 

of Public Prosecutions is in all but certain relatively minor 

respects in terms which the Commission approves. The research 

that we have done was directed towards the establishment of an 

authori ty \vi th simi lar powers to those provided by the new 

legislation. This, in our View, makes it desirable that the 

material in this chapter be publicly released. 

12.4 In Part I I we examine the organisation of prosecuting 

agencies in other jurisdictions in order to identify features 

of those systems which may be suitable for implementation in 

New South. Wales. In Part III we examine the right of a private 

citizen to launch a criminal prosecution. In Part IV we 

explain the important features of the new legislation referred 

to in para 12.3. Finally, in Part V we put forward some 

tentative proposals for reform. 



- 509 -

II. THE POSITION IN OTHER JURISDICTIONS 

A. The Commonwealth Director of Public Prosecutions 

1. Introduction 

12.5 The office of the Commonwealth Director of Public 

Prosecutions (the DPP) was established by legislation 2 \vhich 

came into force on 5 March 1984. The office is controlled by 

the Director of Public Prosecutions (the Director) who is 

appointed by the Governor-General for a term of up to seven 

years. The Director is eligible for reappointment at the 

expiry of his or her term of office and may only be dismissed 

3 by the Governor-General on specific grounds. The Director 

and, by delegation, the lawyers employed in the office of the 

DPP, are responsible for the conduct of all Commonwealth 

prosecutions and consequently for a wide range of decisions in 

the prosecution process. Because of the vast number of 

Commonwealth prosecutions, the Director is personally 

responsible for only a fraction of these decisions, presumably 

those \vhich involve issues of the greatest importance and 

sensitivity. The DPP has prepared and published a document 

which sets out the prosecution pol icy of the Commonwealth. 4 

The Director has also personally and publicly on various 

occasions explained the manner in which the DPP operates. 5 

12.6 The range of functions for which the Director is 

responsible is best illustrated by reference to the terms of 

the legislation and to the publication referred to. These 

functions include: 
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* to provide legal advice 
those responsible for 
suspected offences; 

or policy guidance to 
the investigation of 

* to delegate the power to conduct the prosecution 
of certain offences; 

* to direct the police to make further 
investigation of a suspected offence; 

* to exercise the rights of appeal available to the 
prosecution; 

* to grant indemni ty against prosecution to ~eople 
required to give evidence in criminal cases; 

* to furnish guidelines on prosecution policy for 
the ben~fit of the officers of the DPP; 

* to ostablish 
prosecute; 

cri teria for the decision to 

* to make the decision whether or not to prosecute; 

* to make the decision whether or not to continue a 
prosecution which has been commenced by another 
person;7 and 

* to determine the charge which will be prosecuted 
and, to this end, to engage in charge bargaining 
where this is initiated by the accused person and 
where any agreement reached is consistent with 
the requirements of justice. 8 

2. Relationship with the Police 

12.7 Although the investigation of suspected criminal 

offences may be initiated by the government department which is 

responsible for administering the relevant act or 

regulation,9 investigations are generally conducted by the 

Australian Federa 1 Police. Where an investigation is 

particularly complex, the DPP may become involved in it at an 

early stage for the purpose of providing legal advice or 

guidance on matters of policy.lO In some cases the police 

will forward a brief of evidence to the DPP for consideration 
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as to whether a prosecution should be initiated. Generally, 

however, the police or a Government department commence a 

prosecution by charging an accused person or corporation and 

then hand the matter over to the DPP to be continued. 11 The 

power of the Director to intervene in the prosecution of any 

offence under Commonwealth law and, once having taken over the 

proceedings, to either continue or terminate them applies 

equally to a case where the prosecution has been initiated by 

the Australian Federal Police as it does to prosecutions .12 

This discretion also applies where the prosecution has been 

commenced by a State police officer. 13 

12.8 One important feature of the legislation establishing 

the DPP is that it empowers the Director to direct the police 

to conduct further investigation .. This may be done either in 

general terms or in respect of a particular case. 14 The 

relationship between the police and the Director may be 

summarised by saying that the police are effectively 

subordinate to the Director in the ini tiation and prosecution 

of Commonwealth offences. Decisions to prosecute made by the 

police are subject to review by the Director and the Director 

has the power to control the course of the police investigation. 

3. The Independence of the Director 

12.9 The Commonwealth Attorney-General has the ultimate 

authority over decisions made by the Director. The 

Attorney-General can effect i vely overrule a deci sion made by 

the Director by furnishing guidelines or giving directions 



- S12 -

either generally or in regard to a particular case. lS Any 

such guidelines and directions may only be given after 

consul tation wi th the Director and they must be published in 

the Government Gazette and tabled in both Houses of 

Parliament. 16 As of February 1987, this power had not been 

exercised by the Attorney-General. 

12.10 In assessing the level of independence enjoyed by the 

Director, the terms of appointment and the terms by which he or 

she may be removed from office are also important. The 

Director's appointment may be terminated by the 

Governor-General if the Director becomes bankrupt, is absent 

from duty, engages in legal practice outside the duties of his 

or her office, engages in paid employment outside the duties of 

his or her office withoui the Attorney-General's consent or 

fails without reasonable excuse to comply with his or her 

obligations under the Act. 17 It is noteworthy, however, that 

the Director is appointed for a seven-year term. This may be 

contrasted with the equivalent office in Victoria, for example, 

where the Director has tenure equivalent to a judge of the 

Supreme Court. 18 

4. Review of Decision to Prosecute 

12.11 In the case of a decision to institute or carryon 

proceedings, the current Director has said that he does not 

consider it is appropriate to give reasons for his 

decisions 19 although in the case of a decision not to proceed 

he has acknowledged that it may somet imes be necessary in the 

interests of the public. 20 In his view, giving reasons may be 



- 513 -

unfair to the accused person and would represent an attempt on 

the part of the DPP to justify its actions. Where no reasons 

are given for a decision, external review is less likely to 

arise. On the other hand, the existence of guidelines prepared 

by the DPP and presented to Parliament by the Attorney-General 

establishes certain standards which must be complied with in 

exercising the discretion to prosecute and probably facilitates 

internal review. 

12.12 The prosecuting authority has a wide Mscretion in the 

making of decisions in the prosecution process. 21 While the 

courts have virtually no control over cases where there is no 

prosecution, they can exercise limited control over the 

decision to prosecute where the court is of the view that the 

prosecution represents an abuse of the court's process. By 

this means, the courts have the power to restrain unfair or 

irregular prosecutions. The role of the court in this regard 

is essentially to ensure that the appropriate procedures in the 

prosecution process have been observed, not to judge the merits 

of the decision to prosecute. The impact of the Administrative 

Deci'sions (Judicial Review) Act 1977 on the review of 

prosecutorial discretion is uncertain. It is clear that the 

provisions of the legislation can be relied on to review the 

decision of a magistrate to commit an accused person for 

trial. 22 However, although they would appear to be covered by 

its terms, we are not aware of any case in which the decision 

of a police officer to charge a person with an offence under 



- 514 -

the law of the Commonwealth, or the decision of the Director to 

prosecute a person on such a charge. has been challenged under 

the provisions of this 1egis1ation. 23 

B. The Victorian Director of Public Prosecutions 

1. Introduction 

12.13 The powers of the Vic tori an Director of Public 

Prosecutions are established by the Director of Public 

Prosecutions Act 1982. The primary function of the offic.e is 

described in the legislation as being to prepare and conduct 

criminal proceedings on behalf of the Crown. This duty is not 

confined to the trial of indictable offences but may include 

commi tta1 proceedings and summary proceedings. The obj ecti ves 

of the Victorian Government in creating the Office of the 

Director of Public Prosecutions were said to be, firstly, the 

removal of the process of criminal prosecution from the 

poli tical arena and, secondly, the cr~ation of a more efficient 

system for the preparation and conduct of prosecutions in the 

h ' h 24 19 er courts. 

12.14 The discretion to prosecute is vested absolutely in the 

Director. It can be delegated to staff members in routine 

matters. The Di rector has the power to grant indemni ties, to 

enter a nolle prosequi (giving effect to a decision not to 

pursue a prosecution) and to direct the police to refer 

offences to the Director. The Director may also issue 

guidelines to the police and officers of his own Department on 
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prosecution policy.25 The Director also has the power to 

exercise the right to appeal against the inadequacy of sentence 

in both summary and indictable cases. 26 

2. Relationship With the Police 

12.15 The Director has the power to request assistance from 

the Chief Commissioner of Police where a matter requires 

further investigation as well as the obligation to advise the 

Chief Commissioner of Police when so requested. 27 As in the 

Commonwealth legislation, the police are essentially 

subordinate to the Director, who can require them to refer 

specific offences to him and can also furnish the police with 

rules of conduct in the form of guidelines. 28 The previous 

Di rector has noted the desi rabi 1i ty of being able to provide 

the police with "operational advice" during an investigation in 

order that they may know, for example, whether the methods of 

obtaining evidence they have used are likely to result in the 

evidence being excluded in the exercise of judicial 

d " t" 29 I scre Ion. 

12.16 There is also a consultative aspect to the relationship 

between the police and the Director. Apart from specific 

legislative duties, the Director fulfils a role as the 

moti vating force behind the reform of criminal procedure and 

the facilitation of more efficient prosecution. The present 

Director and his predecessor have both chaired committees to 

discuss procedural matters requiring reform or 

clarification. 3D 
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3. The Independence of the Director 

12.17 The implementation of the stated policy of separating 

the prosecution process from the political arena was achieved 

by vesting the discretion to prosecute, in the vast majority of 

cases, in the Di rector. An important aspect of the notion of 

independence is reflected in provisions which give the Director 

the same security of tenure as that enj oyed by a Supreme Court 

judge. The Di rector can only be removed from office by the 

Governor-in-Council with the approval of both Houses of 

Parliament. 31 

12.18 Although the Director is accountable to the Attorney 

General for the daily running of the Department, the Attorney 

General cannot influence the Director's decisions regarding the 

preparation, institution and conduct of criminal 

proceedings. 32 The Director is required to report to the 

Attorney General annually33 and this report is to be tabled 

before Parliament. In this way, the Director's actions are 

open to the scrutiny of Parliament and are, to that extent, 

made public. The Director is thereby also given the 

opportunity to publicise the problems associated with the 

office. 34 

4. Review of Decisions to Prosecute 

12.19 Although there is provision in the Victorian Act for the 

Director to issue guidelines on prosecution pOlicy35 the 

previous Director has said that guidelines are inappropriate 
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for such an "inherently intuitive" matter. 36 The guidelines 

issued by the English Director of Public Prosecutions were 

considered to be too rigid to justify complete adoption. 

12.20 Without a set policy or guidelines, effective internal 

review is unlikely although, as with the Commonwealth DPP, the 

hierarchical departmental structure of the office allows for a 

certain degree of internal review. However, unless review is 

carried out consistently by reference to a stated policy, 

Ii ttle redress will be available to those who are adversely 

affected by decisions made in the prosecutorial process. In 

this respect the Victorian system may be less consistent than 

that of the Commonwealth where the Attorney-General has issued 

guidelines for use by those involved in making prosecution 

decisions. As is the case with the Commonwealth, there is 

little potential for judicial review. The general rule that 

decisions made in the prosecution process are not reviewable by 

the courts is applied consistently throughout Australia. 37 

The only qualification appears to be the court I s power to stay 

criminal proceedings on the ground that they are an abuse of 

process. 38 

C. The Director of Public Prosecutions in England 

1. Introduction 

12.21 The office of Director of Public Prosecutions was 

established in England in 1879 39 following substantial 

criticism of the system of private prosecutions which had 

flourished until that time. The Director I s functions have been 

gradually redefined, most recently by legislation enacted in 
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1985 implementing a Crown prosecution service to be controlled 

by the Director of Public Prosecutions 40 under the 

Ministerial responsibili ty of the Attorney General. It is the 

duty of the Director to take over the conduct of all criminal 

proceedings instituted on behalf of the police force 41 other 

than "specified proceedings". It is anticipated that these 

"specified proceedings" will include minor offences which can 

be dealt with in the magistrates' courts in a manner which 

permi ts the accused person to submit a wri tten plea of gUil ty 

without having to attend the court in person. 42 

12.22 The primary aims of the current structure for the 

prosecution of criminal offences have been identified as being: 

The 

'/( to achieve greater coherence of prosecution 
policy, consistency and fairness; 

'/( to increase efficiency and cost effectiveness; 

'/( to provide for review by qualified lawyers of all 
prosecution cases before their presentation in 
court; 

'/( to preserve the primary role of the police as 
being that of law enforcement; and 

'/( to establish the independence 
Prosecutors from the police. 43 

of Crown 

1985 legislation generally followed the terms of 

recommendations made by the Royal Commission on Criminal 

Procedure which cited 

proposals :44 firstly, to 

three 

reduce 

main objectives for its 

the number of cases in which 

the prosecution evidence presented in court would not be 

sufficient to secure a conviction; secondly, to promote greater 

consistency in prosecution policy and procedure; and thirdly, 
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to act as a counterbalance to the recommendations for extended 

police pow~rs made by the Royal Commission's report,45 many 

of which had been implemented by earlier legislation. 46 

2. Relationship With the Police 

12.23 As has been noted, one of the main reasons for the 

introducti011 of the new system was to relieve the police of the 

responsibility for the conduct of all but the most minor 

prosecutions and transfer that function to an independent 

service. Previously, the practice of the police varied 

greatly. Some pol ice forces employed a prosecuting solicitor 

whilst others instructed private firms of solicitors to act on 

behalf of the police. 47 The relationship was theoretically 

the same as between a lawyer and his or her client but there 

was a concern, based on the experience of some prosecutors 

pressing hopeless cases on behalf of the police, that the 

lawyers acting for the police were not always truly 

independent 48 in the sense tha t they were not always prepared 

to make their own professional judgment of the prosecution case. 

12.24 The new system provides th~.t Crown Prosecutors will be 

Tesponsible for the conduct of all police cases except 

specified minor matters. The prosecutors will therefore be 

able to terminate any case wi thout reference to the police. 49 

The police, however, retain virtually exclusi ve responsi bili ty 

for the initiation of charges. This is consistent with the 

recommendation made in the report of the Phillips Commission 

that the investigative and prosecution functio~s should be 
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di vided at the stage of charge. 50 The need to di stingu.ish the 

functions of conducting the investigation and making the 

decision to prosecute is said to be based on 

considerations, one functional, the other psychological: 

The investigator's function is to ferret out the 
truth; whi Ie that of the prosecutor is to assess 
the evidence, consider the legal position, decide 
whether the case will stand up in court, and 
coolly weigh relevant policy considerations. The 
qualifications and quali ties needed are not the 
same; and are not necessarily found in the same 
person. 

The psychological argument is that the 
investigator becomes wedded to his 
investigation. If it convinces him of the 
suspect's guilt, he may become emotionally 
commi tted to securing a conviction. Db j ec ti vi ty 
suffers, and the investigator may unconsciously 
shut his mind to arguments telling against the 
institution of proceedings. 5l 

two 

It has been suggested that the new system is unlikely to 

produce a radical change in the relationship between the police 

and prosecutors. Whi 1st Crown Prosecutors will have a clearly 

defined power to terminate, in accordance with guidelines 

established by the Government, prosecutions commenced by the 

police, it is suggested that the need to retain a cordial 

relationship with the police will give the Crown Prosecutors 

'" 1"" "h" 52 ~ltt e IncentIve to exerClse t IS power. 

12.25 The final matter of importance regarding the 

relationship of the Director of Public Prosecutions, and hence 

the Crown Prosecutors in England, and the police is the extent 

to which the police can be directed to conduct an investigation 

and charge a person with a criminal offence. In accordance 

with the recommendations of the Phillips Commission, there is a 



~ 521 -

strict division between the investigative and prosecutorial 

functions. The official position has been expressed by the 

Attorney-General, Sir Michael Havers, in these terms: 

it is not part of the functions of the 
Director of Public Prosecutions to investigate 
alleged or suspected criminal offences, nor does 
he have the facilities to do so. That is the 
province of the police. If and when a Chief 
Officer of Police refers a particular case to the 
Director of Public Prosecutions for consideration 
whether to institute, or authorise the 
institution of, criminal proceedings, the 
Director of Public Prosecutions may be in a 
position to advise as to any further evidence 
that may be needed, or would be helpful, before 
he can take his decision or at a later stage of 
the contemplated proceedings. But it is not his 
business to direct the police as to how such 
evidence should be obtained or to require them to 
obtain it. Still less is it in the power of the 
Director of Public Prosecutions to require a 
Chief Officer of Police to mount an investigation 
into a case which has not been referred to him 
but where it is alleged or suspected by others 
that a crime may have been committed. 53 

There is evidence, however, which suggests that the Director of 

Public Prosecutions does in practice give the police orders to 

conduct specific investigations. 54 

12.26 It has been said that the new arrangements in England 

will not make it any easier for Crown Prosecutors or the 

Director of Public Prosecutions to order police investiga'cions 

where they consider it necessary. Bearing in mind that this is 

apparently the unofficial practice, it is suggested 55 that 

this is one area where the sharp distinction between the 

investigative and prosecutorial functions should become blurred 

in order to permit the prosecuting authority to order the 
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police to investigate. Accordingly, the new legislation has 

been criticised for its failure to recognise and regularise a 

function which it is said is clearly in the public interest. 56 

3. Independence of the Director 

12.27 The decisions of the Director of Public Prosecutions and 

the Crown Prosecutors are based on guidelines for prosecution 

issued by the 57 Attorney-General. These guidelines provide 

that there must be: firstly, "a reasonable likelihood of 

conviction" and, secondly, various public policy factors 

satisfied before a decision to prosecute can be made. The new 

legislation requires the Director to issue a Code for Crown 

Prosecutors giving guidance on the exercise of the following 

functions: 

* In determining, in any case, whether proceedings 
for an offence should be instituted, and if so 
what charges should be preferred. 

* In determining, where proceedings have already 
been inst ituted, whether they should be 
discontinued. 

* In considering, in any case, representations to 
be made by them to any magistrates' court about 
the mode of trial suitable for that case. 58 

The Code is to be made public by its inclusion in the 

59 Director's annual report to the Attorney-General. 

12.28 The present Director of Public Prosecutions has publicly 

acknowledged that the Director is expected to perform the 

functions of the 

determined by the 

office in accordance 

Attorney-General of the 

with the 

60 day. A 

policy 

former 



- 523 -

Director of Public Prosecutions has explained the relationship 

between the holder of that office and the Government in the 

following terms: 

[The Director] must in the last analysis take 
instructions from the Attorney, should he seek to 
give them. This does not in practice mean that 
the Director is in any real way inhibited in his 
abili ty to make decisions. I cannot conceive of 
circumstances, for example, where the Attorney 
would seek to interfere with the day-to-day 
operations of the Department, although he would 
from time to time consult with us about matters 
that might conceivably require his response in 
Parliament. 61 

4. Review of the Prosecutor's Decision 

12.29 The English courts have retained the general discretion 

to refuse to allow a prosecutor other than the Attorney-General 

or the Director of Public Prosecutions to terminate criminal 

proceedings once they have been instftuted" in a court. This is 

undoubtedly the case once a prosecution has commenced in the 

Crown Court. 62 The position in Magistrates' Courts when 

hearing committal proceedings is uncertain 63 but the better 

view appears to be that there is judicial control over all 

cases. 64 However, where the prosecution is conducted by the 

Attorney-General or the Director of Public Prosecutions, the 

posi tion 'riS different. The courts will not generally interfere 

with a decision to terminate such a case 65 unless the 

decision was not "honestly and reasonably arrived at". 66 The 

question of whether the courts will review the exercise of 

prosecutorial discretion in a case where there is a oecision 

not to prosecute seems to have been left open. There is, 

however, a clear indication that the courts would interfere in 

an appropriate case. 67 
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12.30 The powers under the new legislation of the Director, 

and hence the Crown Prosecutors, to terminate proceedings once 

they are before a court have been described as being 

. 68 t uncertaln, a least so far as prosecutions in the Crown 

Court are concerned. The position in the Magistrates' Courts 

was clarified by a late change in the provisions of the 

legislation69 so that it is now clear that any proceedings in 

the Magistrates' Courts may be discontinued without the 

permission of the Court, but only before the first witness for 

the prosecutio,n is called. 70 It has been suggested that the 

legislation must be much more specific if it is to give 

prosecutors the statutory right to terminate prosecutions once 

they have commenced in the Crown Court. 7l The issue is an 

important one. Since it is suggested that under the new system 

the police will effectitely determine which cases enter the 

courts in the first place, the prosecutors' lack of 

independence from the court will also undermine the 

, 'd d f h l' 72 prosecutors ln epen ence rom t e po lce. 

D. The Procurator Fiscal of Scotland 

1. Introduction 

12.31 In Scotland, the Procurator Fiscal is responsible for 

conducting prosecutions in the higher courts. Originally 

appointed by the Sheriff, a judicial officer, to collect taxes 

and fines, it was not until the nineteenth century, in a move 

directed towards separating the prosecutorial and judicial 

functions, that the Procurator Fiscal was given the 

responsibility for supervising the prosecution uf criminal 

cases. There are now 48 district Fiscal offices throughout 
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Scotland and approximately 230 people who hold the office of 

Procurator Fiscal, each of them assigned to a particular 

district. 73 The Procurator Fiscal is subordinate to the Lord 

Advocate in much the same way as the Director of Public 

Prosecutions in England is supervised by the Attorney General. 

The Lord Advocate issues general guidelines to all Procurators 

Fiscal which are designed to achieve consistency in the 

implementation 

prosecutions. 74 

of the Government's policy on criminal 

12.32 The discretion to prosecute is vested in the Procurator 

Fiscal. Although this discretion is theoretically very wide, 

there are an increasing number of factors which must be taken 

into account in exercising that discretion. 75 The Procurator 

Fiscal's powers and duties include giving legal advice to the 

police and government officials, conducting prosecutions in the 

Sheriff's Court and the Magistrates' Courts, and acting as 

instructing solicitor to Crown counsel who conduct prosecutions 

in the High Court. The Procurator Fi scal may also examine any 

wi tness and must do so in all cases tried on indictment. 76 In 

addi tion, it is the Fiscal's task to decide whether an appeal 

should be brought against a decision at first instance. The 

Procurator Fiscal also has a wide discretion to determine the 

mode of trial since most offences can be prosecuted either 

summari ly or by way of "solemn procedure", roughly equivalent 

to trial on indictment. This decision involves making an 

assessment of the appropriate sentence in the event of a 

conviction. In practice, the vast maj ori ty of cases are heard 
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" f " "d" " 77 S" h d In courts 0 summary JurIS Ictlon. Ince t e accuse person 

does not have any right to choose the court of trial, the 

Procurator Fiscal effectively has the right to determine the 

availability of trial by jury. 

2. Relationship With the Police 

12.33 The Police are subordinate to the Procurator Fiscal at 

law. The Fiscal has the responsibility of deciding whether to 

prosecute and also the ultimate responsibili ty for the conduct 

of the investigation. 78 In practice there is a close working 

relationship between the police and the Fiscal. 79 The police 

carry out the investigation and usually charge a person whom 

they suspect of having committed an offence. The pol ice then 

forward the matter to the Procurator Fiscal who decides whether 

a prosecution will be launched and what the charge will be. The 

Phi llips Royal Commission Report on Criminal Procedure 

considered that in most cases the police decide on the 

prosecution whilst the Fiscal performs the "formal and routine 

task" of endorsing the police decision. 80 The police have a 

limited discretion as to which cases they report to the 

Procurator Fiscal. Al though the Fiscal can direct the police 

to make certain investigations, this rarely occurs. l}oth the 

police and the Procurator Fiscal interview wi tnesses and take 

their statements. This places the Procurator Fiscal in a good 

posi tion to judge the strength of the prosecution case and the 

prospect of conviction at trial. 8l 
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3. The Independence of the Procurator Fiscal 

12.34 The Procurator Fiscal has the tenure of a judge, that is 

"for life during good behaviour".82 Despite the fact that the 

Procurator Fiscal is answerable to the Lord Advocate, who can 

instruct them as to how to conduct a specific case, each is 

described as having a considerable degree of autonomy wi thin 

any particular area of prosecution. 83 Because of his 

involvement in all cases that are prosecuted, the Procurator 

Fiscal is able to control the prosecution function and maintain 

a consistent approach to the prosecution of particular crimes 

in accordance wi th the guidelines issued by the Lord Advocate. 

In considering whether to prosecute, the Fiscal takes into 

account the evidence available in the case and whether it is in 

the public interest to prosecute. 84 For various reasons, up 

to 20% of cases handled by the Fiscals are not brought before 

the courts. 85 

4. The Review of Decisions to Prosecute 

12.35 There is no judicial review of the decision to prosecute 

since the Procurator Fiscal's role is completely separate to 

that of the court. As we explained at paras 7.60-7.61, the 

initial decision to prosecute is not subject to any significant 

scrutiny by the courts. The public are not enti tIed to know 

the reasons f th P F " I' d "" 86 Th or e rocurator lsca s eC1Slons. ey are 

not normally stated, thus lessening the likelihood of external 

review. There are, however, a list of general criteria or 

guidelines for prosecution comprised of Crown Offi,ce circulars 

issued by the Lord Advocate. For example, decisions made by 
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Crown counselor a Fiscal relating to charges of murder and 

sexual assault must be referred to the Lord Advocate. 87 

Internal review by the Crown Office is more likely to occur 

because the maintenance of consistency in prosecution policy is 

regarded as a high priority. 

E. Public Prosecution in France 

1. Introduction 

12.36 During the fourteenth century, the King's interests were 

protected in the courts by "procureurs". Initially responsible 

for the collection of taxes and fines, these prosecuting 

attorneys were, as the French inquisitorial system developed, 

given powers to investigate criminal offences and institute 

d
. 88 procee lngs. Today the French prosecuting service or 

"Ministere public" is headed by the Procureur de la Repub1ique 

who is appointed by and directly responsible to the Minister of 

Justice. The Minister controls the service and issues written 

instructions concerning the initiation and conduct of court 

proceedings including the conduct of individual prosecutions. 

Generally, however, the Minister will act on the advice of the 

89 procureur. 

12.37 Both the judi!:iary and public prosecutors are part of 

the "magi strature". The general role of "magistrates" is said 

to be that of performing a duty to the public, being 

independent and impartial in both investigation and court 

proceedings. 90 Just as the Code penale (Cp) is the main 

source of criminal law in France, the Code de procedure penale 
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(CPP) regulates a wide range of procedural matters including 

the powers and duties of the Procureur de la Republique. The 

procureur receives complaints concerning alleged offences from 

h 1 · bl' 91. . h ff 92 d' t e po Ice or pu IC, InvestIgates teo ences an In 

most cases makes the decision whether to prosecute and in what 

form. Where court proceedings are commenced, the procureur has 

the conduct of those proceedings, may give his or her view as 

to appropriate sentence, has the responsibility of enforcing 

the sentence, the discretion to appeal and many other duties 

not connected with criminal law. 

12.38 Classification of offences is governed by the Code 

penal. Offences carrying penalties greater than five years 

imprisonment, which includes capital punishment, are known as 

"crimes". Lesser offences are known as "deli ts". Al though the 

procureur's powers include the ability to classify a crime as a 

"delit", to be de a 1 t wi t h ina court of subordinate 

jurisdiction, once classified as a crime, the matter must be 

referred to an examining magistrate or juge d' instruction to 

conduct an investigation. 93 The juge d'instruction is 

independent from the procureur, the police and the court, 

although his or her decisions are subject to appeal. 94 

2. Relationship Between the Procureur and the Police 

12.39 The police force in France is divided into different 

groups, independent of each other and responsible to different 

Ministers or local authorities. Within each gro~p are two 

classes of police: the "police judiciare" and the "police 

administrative". The task of the police judiciare is to 
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discover breaches of the law, to collect evidence and to 

establish the identity of offenders. 95 They are subject to 

the control of the Procureur de la Republique unless the 

pre-trial inqui ries are being conducted by the juge 

d'instruction. Although the powers of the Procureur de la 

Republique are restricted to advising and directing the police, 

failure to follow orders could lead to disciplinary action 

against the officer concerned. The procureur has a supervisory 

role over the police and receives information on all criminal 

offences, thus controlling the decision to investigate 

96 further. The police are also subject to the control of the 

responsible government Minister through their superior officers. 

3. The Independence of the Procureur 

12.40 Although the Procureur de la Republique receives direct 

instruction both specific and general from the Minister of 

Justice, he or she cannot be compelled to prosecute or to 

refrain from prosecuting a particular individual. A 

prosecution commenced against the Minister's orders would still 

be valid, but the prosecutor could then be the subject of 

disciplinary proceedings brought by the Minister. 

TheoretiGally all prosecutors may express their own contrary 

views orally in court, without fear of proceedings being taken 

against them. It has been suggested, however, that no 

procureur mindful of his or her career would disobey a written 

Ministerial instruction. 97 
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4. Review of the Decision to Prosecute 

12.41 The decision of the Procureur de la Republique not to 

prosecute a criminal offence does not appear to be subj ect to 

formal review. Where the offence is serious, that is, a 

"crime", the decision to prosecute is effecti vely removed to a 

juge d'instruction who conducts a preliminary hearing. Whilst 

the hearing before the juge d' instruction is not structured as 

a means of review of the decision of the police or the 

procureur, it does serve this purpose in practice. Any 

decision made at this level can be appealed against: However, 

apart from receiving direct instructions from the Minister of 

Justice, the Procureur retains a wide discretion over the 

investigation and prosecution of lesser offences. Where 

disciplinary proceedings are brought against the procureur for 

misconduct or wilful disobedience, he or she may be dismissed 

or demoted. It would seem that the general public do not have 

the right to have decisions of the procureur reviewed by means 

of any formal procedure. The public are limited to making 

representations to the relevant Minister. 

F. The District Attorney in the United States of America 

1. Introduction 

12.42 Since each of the 50 states has its own systam of 

courts, the system of prosecuting in the Uni ted States differs 

considerably from state to state. 98 The following material 

sets out the principles on which the system generally 

operates. The responsi bili ty for the prosecution of criminal 

offences is borne by the office of the District Attorney. 
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Whilst the primary duty of the District Attorney is to enforce 

the laws of the state and initiate criminal proceedings on 

behalf of the state, the basic function of the office is to 

bridge the gap between the police and the courts by exercising 

an independent judgment concerning the need to institute 

criminal proceedings. 

12.43 The functions of the District Attorney are in practice 

performed by lawyers attached to the office. In practice the 

District At tor!ley has an almost unlimited discretion to 

prosecute, and is not obliged to prosecute a person who has 

been charged with an offence unless he or she feels there is 

sufficient evidence to support a conviction. Nei ther is there 

any obligation to charge a person with all the offences of 

which he or she could be found gui 1 ty. 99 This is demonstrated 

by the frequent use of plea bargaining in most American 

. . d" 100 Jurls lctlons. It would seem that this discretion is also 

vested in the prosecuting attorney responsible for a particular 

case. However, in more serious or contentious crimes the 

responsibility remains fully with the District Attorney who is 

not supposed to engage in selective enforcement. IOl 

2. Relationship Between the District Attorney and the Police 

12.44 The District Attorney generally has very Ii ttle 

influence over the investigative function and usually examines 

a case after the police have substantially completed their 

investigation. There has been a trend in some jurisdictions 

towards increasing use by prosecutors of the grand jury as an 

investigative tool. This means that the prosecutor becomes 
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involved in the case before a charge is laid and in some cases 

before a suspect has been identified. This development has 

been criticised on the ground that the protections established 

to preserve the rights of the individual against police 

misconduct do not assist a person who is the subject of an 

investigation by a prosecutor.10 2 There is generally a 

consultative relationship between the police and prosecuting 

attorneys. The police can refer cases to the District Attorney 

for advice on legal matters and opinions as to whether more 

evidence will be needed. 

12.45 In cases that come to trial, the police and the District 

Attorney function as a team. The attorney conducts the case 

while the police officer organises the presentation of the 

evidence and often appears as an expert witness. Whilst the 

District Attorney has the power, by deciding not to prosecute, 

to negate a police decision to charge a person, the police have 

a discretion as to whether a case is referred to the District 

Attorney in the first place. The District Attorney's work is 

1 imi ted to those cases referred to the office by the police 

force. There is generally no power in the District Attorney to 

direct that a prosecution or an investigation be ini tiated by 

the police. 

3. The Independence of the District Attorney 

12.46 The American tradition is for the prosecuting agency to 

be independent of the courts and the police. 103 In deciding 

what proceedings are brought before the courts, the agency is 

regarded as performing an adjudicative function. Wi th respect 



- S34 -

to plea negotiations, there has been a move towards a 

requirement of judicial approval for the acceptance of a 

negotiated plea of guilty.l04 However, such a safeguard will 

depend on whether the District Attorney acknowledges the fact 

of negotiation having occurred. Thi s deve lopment is an 

exception to the general proposition that the District 

Attorney's decisions are made independently of the courts. 

12.47 The office of District Attorney is filled in the manner 

prescribed the relevant constitutional or statutory 

provisions. As a rUle, the District Attorney is elected by the 

qualified voters of the district. Whilst some states provide 

for the selection of the District Attorney by appointment, this 

is the exception. However, the positions of Special Prosecutor 

and Deputy and Assistant District Attorneys, who will be 

required to make important decisions in the prosecution 

process, are filled by appointment. IDS The District Attorney 

holds office for a specified term and is eligible for 

re-election or re-appointment. He or she may only be removed 

from office on grounds and in a manner provided for by 

consti tutional or statutory provisions. The Attorney General, 

a political office in the United States, is responsible for 

initiating proceedings of this kind. 

4. The Review of the Decision to Prosecute 

12.48 Judicial review is almost non-existent as it is an 

established principle that the prosecuting authority is not 

accountable to the courts. 106 The courts have constantly 

reiterated that the Constitution has given this power to the 
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government and not to the courts. 107 Even when a statute 

gives the courts a right to review a decision of nolle 

prosequi, that is, to abandon a prosecution, they are very 

reluctant to do so. At the Federal level, guidelines for the 

conduct of the prosecution have been issued 108 which indicate 

the willingness of the Department of Justice to allow 

prosecutors to assess matters of culpability and deterrence 

rather than leave such matters solely to the courts. The 

guidelines imply a readiness on the part of the government to 

examine the decisions of prosecuting attorneys. However, there 

are problems caused by the fact that the Department of Justice 

has 1imi ted remedies to alter a decision made by the 

prosecutor. The most effective means of achieving this is by 

placing political pressure on the Attorney General to overrule 

a disputed decision in the prosecution process. 

III. UNOFFICIAL PROSECUTIONS 

12.49 Whilst the overwhelming majority of criminal 

prosecutions are brought by agencies subj ect to the control of 

the government, in most jurisdictions the right to launch a 

prosecution is more widely available. There are generally four 

types of criminal prosecution in New South Wales: firstly, 

prosecutions which are the ultimate responsibility of the 

Attorney General; secondly, prosecutions by the police; 

thirdly, prosecutions, usually of regulatory offences, by 

statutory bodies; and, fourthly, prosecutions by private 

citizens, which may be brought on behalf of a corporation. The 

fourth category is popularly known as "private prosecutions". 
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However, Sir Patrick Devlin considered the term "private 

prosecutions" to be misleading. Prosecutions in the second and 

third categories may also be considered IIprivate prosecutions" 

in that they are brought in the name of the police officer or 

officer of a statutory body who is the informant, that is, the 

person who swears the information to initiate the prosecution. 

For these reasons Sir Patrick Devlin distinguished prosecutions 

as either "official" or lunofficial". l09 

lZ.50 The right of an individual citizen to prosecute a person 

on a criminal charge is regarded as a fundamental right 

safeguarding society against incompetence, bias or corruption 

on the part of the public prosecuting authori ties .110 Before 

the advent of public police forces and later public authorities 

with the responsibility for conducting prosecutions, all 

criminal prosecutions were private in their nature. The 

individual's right to prosecute is therefore a long established 

one. However, in recent years there have been serious 

questions raised about the value of the private citizen's right 

to bring a prosecution. In England, the Royal Commission on 

Criminal Procedure recommended its aboli tion or, fai ling thi s, 

making the right to bring such a prosecution subject to the 

leave of the court. III On the other hand, the Law Reform 

Commission of Canada has generally recommended that the right 

of a private citizen to launch a criminal prosecution should be 

made, so far as is practicable, equivalent to the rights of a 

public prosecuting authority. lIZ 
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12.51 In New South Wales a task force established in 1984 by 

the Government to examine the operation of the criminal law and 

procedure in the area of child sexual assault canvassed the 

desirability of preserving the right of a private individual to 

prosecute.11 3 In other areas, the right has been restricted 

by legislative provisions which require that before any 

prosecution for an offence of a specific kind may be initiated, 

the consent of a particular person or authority is 

. d 114 requlre . 

12.52 The effective rights of the private prosecutor in 

relation to indictable offences are also limi ted by the fact 

that a private citizen can only institute committal 

proceedings. 11S If the accused person is commi tted for trial, 

it is a matter for the Attorney General to decide whether to 

proceed tn the higher court. Whilst there is a right to apply 

to obtain leave to proceed on indictment from the Supreme 

Court, this will only rarely be granted. 116 It is suggested 

that the only grounds on which leave might be granted is where 

the Attorney General's failure to proceed to trial is an abuse 

of the discretionary powers of that office. The Supreme Court 

has, so far as we are aware, never granted such an 

application. In England, the courts have been prepared to 

grant leave to a private prosecutor to proceed on 

indictment. 117 In a recent case in Scotland a private 

prosecution brought following the refusal of Crown counsel to 

prosecute in a sexual assault case resulted in a conviction and 

a subsequent reappraisal of the practice of Crown counsel in 

such cases. llS 
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12.53 Whilst the power of the private citizen to launch 

criminal prosecutions has been under threat, it has generally 

survived, if only in a somewhat modified form. 1l9 The 

importance of the power as a safeguard against abuse is 

illustrated from time to time. 120 On the other hand, the fact 

that the power may be exercised improperly or maliciously has 

1 b d t t d " t t" 121 a so een emons ra e In recen lmes. 

12.54 As wi th many aspects of the administration of criminal 

justice, this is an area where there needs to be a balance 

struck behTeen the right of the individual to have access to 

jUstice and the interest of the community in ensuring that its 

institutions are not used as instruments of oppression. In our 

view, this balance will be achieved by the preservation of the 

traditional right to launch a private prosecution, complemented 

by the establishment of powers in the public prosecuting 

authority which will enable it to monitor, supervise and in 

some cases, control, the exercise of the power. Ultimately, 

the courts will have control over the use of the power to 

launch an unofficial prosecution and a person wrongly accused 

may have a remedy in a civil action for malicious 

prosecution.l 22 There will be some cases, however, where 

serious harm may be done by bringing the ilia tter before the 

court in the first place. The prosecuting authority should 

have the power to prevent the harm caused by abuses of this 

kind. 
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12.55 The new legislation governing the prosecution of 

criminal offences in England and the legislation which defines 

the practice in Commonwealth prosecutions in Australia have 

both qualified the right of private prosecution by giving the 

Director of Public Prosecutions the power to take over a case 

which has been commenced by a private prosecutor at any 

time. 123 A similar provision appears in the legislation 

recently passed in New South Wales,124 with the important 

distinction that this power will not apply to prosecutions for 

summary offences that are not prescribed in the regulations. 

There will therefore be a range of summary offences in which 

the right of the private citizen to prosecute is subject only 

to any express requirement of consent for such prosecutions and 

the general power of the courts to prevent abuse by a vexatious 

or malicious litigant. The Commission's view is that the power 

of the prosecuting authority should not be restricted in this 

way and should be able to be applied to all criminal 

prosecutions. 

IV. THE DIRECTOR OF PUBLIC PROSECUTIONS ACT 1986 

A. Introduction 

12.56 The Director of Public Prosecutions Act 1986 was passed 

by the Parliament of New South Wales on 3 December 1986. At 

the time of writing it has yet to be proclaimed. The main 

features of the legislation, having regard to the issues 

canvassed in the discussion of prosecuting authorities in other 

jurisdictions above, are: 
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* The 
(the 
must 
from 

office of Director of Public Prosecutions 
Director) is established. The Director, who 
be a Queen I s Counsel, may only be removed 
office on specified grounds. 

* The principal 
institute and 
offences and 
prosecutions. 

function of the Director is to 
conduct prosecutions for indictable 

appeals in respect of such 

* In exerclslng that function, the Director is 
required to determine whether a bill should or 
should not be found for an indictable offence and 
may direct that no fUrther proceedings be taken 
against accused people who have been committed 
for trial or sentence. 

* The Director may institute proceedings related to 
summary offences where those offences are of a 
kind prescribed by the regulations. 

* The Director is authorised to take over 
prosecutions or other proceedings commenced by 
other people and may either continue or terminate 
those proceedings. 

* Where, under the law of the State, the consent of 
a person is required before a prosecution may be 
initiated, that other person may authorise the 
Director to give that consent instead. 

* The Director may 
Prosecutors for 
fUnctions but not 
case. 

furnish guidelines 
the exercise of 
in relation to a 

to Crown 
specific 

particular 

* The Director may give guidelines to police with 
respect to the prosecution of indictable offences 
and prescribed summary offences but not in 
relation to a particular case. 

* The Director may request the Attorney General to 
grant an indemnity from prosecution. 

* The Di rector is subj ect to guidelines furnished 
by the Attorney General but not in relation to 
particular cases. Any such guidelines must be 
published in the Government Gazette and laid 
before Parliament. 

* The Director must prepare an annual report to the 
Attorney General which is to be laid before both 
Houses of Parliament as soon as practicable after 
it has been received by the Attorney General. 
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* The functions of the Attorney General cannot be 
overruled by the Director. 

* Where the Attorney General exercises the power to 
find a bill, to determine that "no bill" be 
found, to direct that no further proceedings be 
taken against an accused person or to appeal 
against a sentence, the Attorney General must 
notify the Di rector, and a report of these 
notifications must be included in the Director's 
annual report. 

12.57 There is provision for the guidelines given to Crown 

Prosecutors and police to be made public by their inclusion in 

the Director's Annual Report to the P I , t 125 ar lamen . We 

consider that this move towards opening the prosecution process 

to public scrutiny should be extended. 126 In our view, the 

general policy of the prosecuting authority regarding the 

criteria to be applied by the Director in making a decision to 

prosecute and in respect of other decisions to be made in the 

prosecution process should, once it is formulated, be made 

public. There is a valuable precedent available in the 

document prepared by the Commonwealth Director of Public 

P t ' 127 rosecu lons. 

B. Relationship with the Police 

12.58 The powers of the Director which are likely to define 

the nature of the relationship between the police and the 

prosecuting authority are the following: 

* the power to institute and conduct committal 
proceedings, proceedings for offences tri able 
ei ther way and summary proceedings in respect of 
prescribed summary offences; 

* the power to take over any proceedings, other 
than for summary .offences not prescribed, and 
either continue or terminate them; 
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* the power to furnish guidelines to the police 
regarding the prosecution of indictable offences 
or prescribed summary offences; 

* the power to assume responsibility 
prosecution of any offence or class of 
otherwise prosecuted by the police or 
person; and 

* the power to request the police to 
investigations associated with the 
commission of an offence. 

for the 
offences 

another 

conduct 
alleged 

12.59 Many of these provisions overcome certain of the 

difficulties recognised in the operations of prosecuting 

authori ties in other jurisdictions. In part icu1ar, the power 

to direct that investigations be made and the power to initiate 

proceedings give the Director the clear authority to pursue an 

inquiry where there is dissatisfaction with the manner in which 

it has been conducted by another prosecuting authority or 

investigative agency. We also consider it desirable that the 

police should be able to consult the prosecuting authority 

during the investigative process for the purpose of obtaining 

advice regarding the acquisition of evidence or the decision to 

charge a person with a criminal offence. 

12.60 The role of the police prosecutors has for some time 

been the subject of debate in New South Wales. A major, report 

tabled in 1977 recommended the gradual phasing out of police 

128 prosecutors. The new Act gives the Di rector the power to 

take over the role currently played by police prosecutors but 

the Attorney General, in his second reading speech, made it 

clear that there \vas an expectation that this power would only 

be rarely exercised: 
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This does not mean that the role of the police, 
or the police prosecutors, in the institution and 
conduct of criminal prosecutions will be 
substantially affected. At present, the 
Solicitor for Public Prosecutions is involved in 
prosecutions in the Local Courts in certain 
classes of offences, and in more complex and 
lengthy cases. For example, offences involving 
police officers, and offences of child sexual 
assault, are routinely referred to the Solicitor 
for Publi c Prosecutions for that office to 
conduct proceedings. 

Although these matters may be dealt with by the 
Director of Public Prosecutions, in the 
overwhelming number of criminal prosecutions 
before magistrates, the director will not be 
involved. In relation to summary prosecutions, 
the director will have powers not available to 
the Attorney General or any other person in this 
State. However, by the exercise of these powers, 
ei ther by direct intervention or by the issuing 
of guidelines, the director can bring about a 
more uniform prosecution policy throughout the 
various prosecuting agencies in this State. 129 

In practice, the role of the police prosecutors will not be 

significantly changed by the new legislation. In Chapter 7, 

however, the Commission proposed that committal proceedings 

should be replaced by a procedure which would require the 

prosecut ing authori ty to determine whether there should be a 

prosecution wi thin seven days of the time the accused person 

has been charged and to notify the prospective court of trial 

. . 130 d accordlngly. During this perio , the prosecuting authority 

will have to review the charge and the evidence available in 

the case. In cases where there has been a long investigation 

before a charge is laid, this should not, in our view, present 

an insurmountable difficulty since it will be likely that the 

police will have consulted the prosecuting authority during the 

investigation. Likewise, for the vast majority of charges 

which are laid shortly after an offence has been cofumitted, the 
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case against the accused person should be clear. It is 

important that people who have been charged with offences 

should know at an early stage whether they wi 11 be prosecuted. 

Whilst our proposal will probably require an increase in 

prosecutorial resources, we cons ider this desirable to ensure 

that the prosecution process is commenced without delay. 

c. Independence of the Director 

12.61 One of the important issues that we examined in our 

discussion of procedures in other places was the extent to 

which the prosecuting authority is independent of control by 

the Government of the day. It may be recalled that in each of 

those jurisdictions, the Government had a varying degree of 

supervision of the decisions made by the prosecuting 

authority. This is also a feature of the new legislation in 

New South Wales, In his second reading speech at the time of 

the introduction of the bill into the Parliament, the Attorney 

General said: 

The measures in the Director of Public 
Prosecutions Bill will preserve the Attorney 
General's traditional role and the powers that go 
with it, but at the same time create an important 
new office to share responsibili ty for criminal 
prosecutions. It would defy the principles of 
responsible, democratic government if the 
Attorney General were to abdicate totally his 
responsibility for such an important area of 
government, in favour of a person who is not 
elected, and thus not answerable to Parliament or 
the community. 

HOvlever, it is proper, in order to facilitate a 
more efficient and consL tent prosecution policy, 
and to provide for what is perceived as a more 
independent decision-making process, that the 
Government should give authority to a person to 
exercise these powers on a day-to-day basis. 
This is what is done by the provisions of the 
Director of Public Prosecutions Bill, In other 
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jurisdictions, which have legislated to establish 
the office of Director of Public Prosecutions, 
the situation is more or less the same. The 
At torney General retains some measure of control, 
and immediate responsibility, for the prosecution 
of serious criminal offences. Al though the bill 
does not take away any of the Attorney General's 
functions or powers, it does ensure that the 
Attorney General is accountable to Parliament if, 
and when, he exercises them. 13l 

The form of accountability referred to is established by 

provisions which require the Attorney General to notify the 

Director whenever the Attorney General exercises the power to 

find a bill, determine that "no bill" be found, direct that no 

further proceedings be taken against an accused person or to 

l Ot th . d f sentence. 132 Any such appea agalns e Ina equacy 0 a 

notifications given to the Director must be included in the 

Director's annual report to Parliament. 133 

12.62 There is a further issue relating to controls over the 

Director's authority to make decisions in the prosecution 

process. Under various statutes the consent of a nominated 

person or authority is required before certain criminal 

proceedings may be jnitiated. For example, a prosecution for 

the crime of incest may not be initiated without the consent of 

the Attorney General. 134 The independence of the Director is 

restricted to the extent that consent is required. The new 

legislation provides that the person who is authorised to give 

consent delegate that to the Director. 135 
It is may power 

desirable that there should be some consistency in the decision 

making policy of the prosecuting authority. This will be 

difficult to achieve if there is a wide range of pebple to whom 

the Director must defer in the decision making process. It is, 
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in our view, a matter of some concern that the legislation does 

not go further toward ensuring that the policy of the Director 

regarding the institution of prosecutions is made paramount. 

D. Review of the Decision to Prosecute 

12.63 The establishment of the Director of Public Prosecutions 

is unlikely to have any effect on the general law regarding the 

power available to the courts to review the exercise of the 

decision to prosecute. There is, however, one 

legislation which is worthy of comment. The 

Director of Public Prosecutions regarding the 

aspect of the 

power of the 

ini tiation and 

conduct of criminal proceedings, and generally in regard to the 

making of decisions in the prosecution process, will only apply 

to those summary offences which are prescribed in the 

regulations as being offences in respect of which the Director 

can exercise the various powers established under the 

legislation. In our view, it would be preferable in the 

interests of establishing a consistent prosecution policy, that 

the Director should have the ultimate responsibility for the 

prosecution of all criminal offences but be empowered to 

delegate that responsibility in respect of prescribed 

offences. Where the Director does not have the responsibility 

for making decisions in the prosecution process relating to 

certain summary offences, it seems that there will be no review 

made of individual decisions to prosecute nor any authoritative 

policy established in relation to that decision making 

process. We consider it preferable that this form of guidance 

and capability for review be available for all criminal 

offences. 
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V. SUMMARY OF TENTATIVE PROPOSALS 

1. An Independent Prosecuting Authority 

12.64 The decision to prosecute a person who has been charged 

wi th a criminal offence should, for all criminal cases, be the 

responsibili ty of a single independent prosecuting authority, 

which should in turn be ultimately responsible to the Attorney 

General 

justice 

provided 

as the Minister responsible for the administration of 

in an elected government. Recent legislation has 

for the establishment of an independent prosecuting 

authori ty, the Di rector of Public Prosecutions. The Commission 

considers that the Director of Public Prosecutions should have 

responsibility for the prosecution of all criminal offences 

rather than for nominated categories of criminal offences. 

2. Relationship Between Prosecuting Authority and Police 

12.65 The irlvestigation and charging of people wi th criminal 

offences should continue to be the responsibility of the police 

who should be able to consult the prosecuting authority before 

discharg ing those functions. The prosecuting authori ty should 

be able to direct the police whether or not to charge a person 

with any criminal offence. 

3. The Powers of the Prosecuting Authority 

12.66 The functions of the prosecuting authority should 

include the power to decide whether or not to prosecute, 

whether to grant indemnity from prosecution, what charge or 

charges should be tried and to nominate, subject to the consent 

of the accused person and the court in certain circumstances, 
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the court in which the charge or charges should be heard (the 

prospecti ve court of trial). The prosecuting authority should 

also have the power to take charge of any prosecution commenced 

by a private citizen and either continue or terminate that 

prosecution. 

4. The Criteria for the Decision to Prosecute 

12.67 As a minimum standard, the prosecuting authority should 

not make a decision to prosecute unless it is of the opinion 

firstly, that there is evidence capable of proving each of the 

elements of the offence charged and, secondly, that the weight 

which a court acting reasonably could attach to that evidence 

is sufficient to satisfy it of the guilt of the accused person. 

5. Policy of the Prosecuting Authority to be Made Public 

12.68 The prosecuting authority should, subject to the minimum 

standard set out in para 12.67, establish the criteria which 

are to govern the decision to prosecute, together wi th 

guidelines for the making of other decisions in the prosecution 

process. The policy of the prosecuting authority thus 

formulated should be set out in a public document. It should 

be periodically reviewed and any changes which follow such a 

review should also be made public. 

6. Delegation of the Powers of the Prosecuting Authority 

12.69 The prosecuting authority should be able to delegate its 

power to make the decision to prosecute in the case of summary 

offences, indictable offences which are capable of being dealt 

wi th summarily and offences which are triable either way, but 
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not in the case of offences triable only on indictment. It 

would be expected that the delegation of the power to make 

decisions regarding such prosecutions would be made to the 

police and to certain public authorities currently responsible 

for the prosecution of offences of a regulatory kind. The 

exercise of any delegated power should be subject to review by 

the prosecuting authority. 

7. Cases Where Consent for Prosecution is Required 

12.70 The range of offences for which the prosecuting 

authority has the responsibility for making the decision to 

prosecute should not be restricted by the need to obtain the 

official consent of some other person or organisation. Where 

the law currently requires such consent, it should be modified 

to provide that the prosecuting authority is obliged to consult 

the relevant person or organisation before making a decision to 

prosecute, but is not required to obtain consent for the 

prosecution. For prosecutions by private citizens, the current 

requirements for consent should continue to apply. 

8. Prosecutions by Private Citizens 

12.71 Subject to the powers of the prosecuting authority in 

para 12.66 above, and subject to current requirements of 

official consent for the prosecution of certain offences, a 

private citizen should retain the right to prosecute a charge 

which may be heard by the Local Courts. In respect of cases to 

be dealt with by the higher courts, the right of the private 

citizen to prosecute should effectively remain as it is now and 
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be limited to making representations to the prosecuting 

authority that a prosecution should be instituted in a 

particular case. Applications of this kind should be 

determined in accordance with the guidelines for decision 

making published by the prosecuting authority. 

9. Police to Charge and Determine Bail 

12.72 As proposed in para 12.66, the police should retain 

responsibility for charging people with indictable offences 

but, prior to making a decision to charge, the police shOUld be 

able to consult with or obtain advice from the prosecuting 

authority. Immediately following the charging of an accused 

person, the current procedures should apply, that is, the 

police shOUld initially determine the question of bail and 

bring a person held in custody before a Local Court at the 

earliest reasonable opportunity. 

10. Police to Notify the Prosecuting Authority 

12.73 When a person has been charged with an indictable 

offence which is not capable of being dealt with summarily, or 

the charge is one in respect of which the police have not been 

delegated the power to make the decision to prosecute, the 

police should immediately notify the prosecuting authority and 

provide it with all the relevant information and material that 

is within their knowledge or possession. 
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11. Notification of Decision to Prosecute 

12.74 Where a person has been arrested and charged, the 

prosecuting authority or its delegate should decide whether or 

not to prosecute .wi thin seven days of the time of the charge. 

If there is a decision to prosecute in one of the higher 

courts, the prosecuting authority should notify the prospective 

court of trial and the Local Court in wri ting of the decision 

to prosecute within seven days of the date on which the ac~used 

person was charged. If there is a decision to prosecute in the 

Local Court, the Local Court alone need be notified of the 

decision within the same period of seven days. 

12. Procedure on Appearance Before the Local Court 

12.75 If there has been no deci sion to prosecute wi thin seven 

days or a decision not to prosecute, the accused person should, 

on his or her appearance before the Local Court, be immediately 

released from custody or exempted from any further obligations 

under a relevant bail undertaking. If there is a decision to 

prosecute in a higher court, the accused person should be 

required to appear in the prospective court of trial. In the 

case of indictable offences capable of being dealt with 

summarily and offences triable either way, if there is a 

decision to prosecute in the Local Court then the Local Court 

should, if the matter is ready to proceed, immediately conduct 

a mode of trial hearing. 136 If it is not ready to proceed, 

the accused person should be required to appear before the 

Local Court at a later date for the purpose of a mode of trial 

hearing. In the case of summary offences, once the Local Court 
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has been notified of the decision to prosecute, it may proceed 

to hear the matter immediately or require the accused person to 

appear before the Local Court at a date in the future. Where 

the case is to be disposed of by the Local Court, the 

successive procedures, namely the appearance of the accused 

person before the court, the notification of the decision to 

prosecute, the mode of trial hearing and the determination of 

the case, can all occur immediately following one another. 

This would be expected to occur where there is a plea of guilty 

to a straightforward charge of an indictable offence capable of 

being dealt with summarily. 
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Chapter 13 

Pre-Trial Publicity 

I. INTRODUCTION 

13.1 It is a fundamental principle of the criminal justice 

system that an accused person should receive a fair trial. 

Inherent in the concept of a fair trial is the idea that the 

court which must make a determinat ion as to the gui 1 t o~ the 

accused person should reach its decision by applying the 

relevant law to the evidence properly admitted at the trial. 

Accordingly, it may be said that an accused person has not 

received a fair trial if the court has based its decision on 

material which does not form part of the evidence admitted at 

the trial. The problem has been recognised by Mr Justice Deane: 

Again, the pervasiveness of the influence of 
organs of media and their concern, for whatever 
motive, to stimulate and satisfy the public 
interest in the news which they purvey has 
inevitably led to problems involving the extent 
to which freedom of public discussion should or 
effectively can be restricted to protect and 
preserve the impartiality and public anonymity of 
the members of criminal juries and the 
confidentiality of their deliberative 
processes. l 

13.2 It is generally accepted that the publicity of certain 

material before or during the trial of an accused person may 

undermine or even defeat the objective of conducting a fair 

trial. For this reason, various legal principles have been 

developed to regulate the nature of pre-trial publicity. The 

formulation of sui table measures to control such publicity is , 

notoriously difficult. Foremost among these difficulties is 
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the need to consider the right, of both the accused person and 

the prosecution, to a fair trial in the light of other 

important and often competing principles. The right to freedom 

of speech is fundamental to a democratic society, but the 

exercise of this right may conflict with the objective of 

conducting a fair trial. Similarly, the principle that the 

administration of justice should be open to public scrutiny and 

discussion may give rise to the publicity of issues which 

adversely affect the prospect of conducting a fair trial. It 

is by no means an easy task to balance and accommodate these 

competing rights and interests. 

13.3 The purpose of this chapter is to discuss the regulation 

of publicity which may adversely affect the prospect of 

conducting a fair trial. Since the scope of this Discussion 

Paper is restricted to the period between charge and trial, our 

primary concern is pre-trial publicity which may prejudice a 

jury and hence divert it from a proper consideration of the 

issues to be determined at the trial. In Part I I of this 

chapter, we discuss the relevant law in New South Wales. In 

Part III, we examine the law and practice in other 

juri sdictions. In Part IV, we consider certain proposals made 

by the Australian Law Reform Commission. In Part V some 

specific problems are discussed and in Part VI we put forward 

some tentative proposals for reform in New South Wales. 
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13.4 Before embarking on our discussion, we acknowledge the 

considerable assistance which we have derived from the 

Australian Law Reform Commission's Discussion Paper Contempt 

and the Media 2 which was published in March 1986. This Paper 

draws on a considerable volume of research to produce a very 

valuable outline of the relevant law and the important 

questions at issue in this area. We should draw attention to 

the fact that, at the time of writing, the final 

recommendations of the Australian Law Reform Commission in its 

ref erence on cont empt of court ha ve not been publ i shed. The 

tentati ve proposals for reform we have made in this area will 

need to be carefully assessed in the light of those 

recommendations. Thi s would occur as a matter of cours e, but, 

in the area of contempt, the task is more important than 

usual. If the Australian Law Reform Commission's 

recommendations are implemented, they would apply to State 

courts exercising federal jurisdiction. Any recommendations 

made by this Commission are limited in their application to New 

South Wales courts exercising jurisdiction conferred by the 

laws of New South Wales. We would be most anxious to avoid the 

prospect that different laws of contempt would apply in the 

same court depending on the jurisdiction which that court is 

exercising. 



- 564 -

II. THE LAW IN NEW SOUTH WALES 

A. Introduction 

13.5 A number of approaches have been adopted to deal \vi th 

the issue of undesirable pre-trial publicity. The principal 

approach is embodied in the law of contempt of court. Criminal 

contempt is conduct which does, or tends to, obstruct the 

proper administration of justice. 3 Such contempt includes 

publications which are or may be prejudicial to a jury's 

deliberations in a criminal trial and those \'lhich "prejudge" 

the issues to be determined at the trial and therefore 

"emba,rrass" the court. The law of contempt seeks to deter such 

conduct by imposing criminal sanctions. A second approach is 

to be found in the powers of the courts to conduct certain 

proceedings in camera (that is, in the absence of the public) 

and to suppress or postpone publicity of the proceedings before 

them, thereby precluding at least some undesirable pre-trial 

publicity. Breach of any orders made by the courts in the 

exercise of these powers will again be treated as contempt or 

some other form of criminal offence. Finally, the courts have 

powers to take certain steps in relation to the conduct of the 

trial itself which are designed to eliminate or diminish the 

effects of any improper pre-trial publicity which has, in fact, 

occurred. These approaches are not mutually exclusive and, 

indeed, may all be useful and complementary methods of tackling 

the problems posed by pre-trial publicity. 
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B. Contempt of Court 

1. The Sub Judice Doctrine 

13.6 The principal method by which the courts control 

pre-trial publicity in criminal cases is by reliance on the law 

of contempt of court. 

the following terms: 

Contempt of court has been def ined in 

Contempt is a legal concept peculiar to the 
English common law tradition. It comprises 
conduct which impairs, or threatens to impair, 
the proper administration of justice by the 
courts, and which therefore attracts puni ti ve or 
coercive sanctions. 4 

It should be emphasised, however, that in the context of 

pre-trial publicity, the law of contempt cannot prevent 

pre judice occurring, it can only act as a deterrent. Since it 

involves the protection of the right to a fair trial before a 

jury, it is that category of cont.empt which prohi bi ts 

publication of material which may influence the conduct of a 

current or forthcoming trial which is our principal concern. 

Also known as the sub judice doctrine, this branch of the law 

of contempt: 

13.7 

is based on the proposi tions that jurors are 
suscepti ble to influence from publicity relating 
to the trial in which they are empanelled and 
that such publicity should accordingly be curbed 
in order to minimise the risk that they may be 
di verted from their task of deciding solely in 
accordance with the law and the evidence 
presented to them in the courtroom. 5 

There are a number of issues which need to be dealt with 

before the complete scope and meaning of the concept of 

contempt can be understood: 
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* What constitutes a "publication" for the purposes 
of the doctrine? 

* For what period of time during the criminal 
process does the sub judice rule apply? 

* What is the appropriate degree of "prejudice" 
required to render a publication liable to a 
charge of contempt? 

* What, if any, should the state of mind of the 
publisher be to establish liability for contempt? 

* Are there any "defences" 
liability for what would 
contempt? 

available 
otherwise 

to deny 
constitute 

2. The Meaning of Publication 

13.8 The question of whether a particular communication 

amounts to a "publication" for the purposes of the law of 

contempt must be considered. Material contained in a newspaper 

or in a radio or television broadcast is generally considered 

to be a "publication". However, the issue arises as to 

whether, for example, a newspaper publ ished outside New South 

Wales which contains material pertinent to the trial of an 

accused person in this State can be regarded as a relevant 

publication for the purposes of contempt law. Similarly, 

although a conversation between two people or a letter from one 

person to another would not be seen as a publication, a speech 

to a small group of people or a letter to a select number of 

people might well be considered to be a "publication", even 

though, as in the case of the newspaper cited above, the impact 

of the communication is highly unlikely to have the potential 

to prejudice a prospective jury. We are inclined to agree with 

the Australian Law Reform Commission's provisional view on the 

issue of what should constitute a "publication": 
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... both in determining what is a publication and 
in ascertaining the range of publication, it is 
essential to consider the aims sought to be 
achieved by the particular rule of contempt law 
invol ved. In particular, if it is alleged that a 
so-called "publication" is likely to influence a 
jury in a current or forthcoming trial, there 
must be a sufficient degree of dissemination 
within the community from which the jurors are to 
be drawn to create a substantial risk that one or 
more of the jurors will be familiar with the 
publication at the time of the trial. 6 

3. The Time During Which the Sub Judice Doctrine Applies 

13.9 The sub judice doctrine applies from the time the 

criminal process has commenced, that is 

if a person has been arrested or charged, if a 
warrant has been issued for his or her arrest, or 
if any other act, such as the issue of a summons, 
information or notice of intention to prefer a 
presentment, has occurred. 7 

It is not sufficient that proceedings, although not formally 

initiated, are nevertheless "imminent". 8 In England, at least 

until the enactment of the Contempt of Court Act 1981 (UK), 

liability for contempt could be established in circumstances 

where, although the formal criminal proceedings had not been 

ini tiated, it was "obvious" that a suspect was about to be 

arrested for the crime. 9 The sub judice doctrine continues 

until a verdict of not guilty has been deli vered, or in the 

case of a verdict of guilty, until sentence has been passed. 

It again becomes applicable if and when a retrial is 

ordered. lO We shall discuss later whether the various stages 

at which the law of contempt applies in criminal proceedings 

are sufficient tEl make the contempt law an effective means of 

diminishing the prejudicial impact of pre-trial publicity. 
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4. The Standard of Prejudicial Tendency 

13.10 The test to be applied to determine whether a 

publica tion is in contempt is whether, as a "matter of 

practical reali ty" , it has a "real and def ini te tendency to 

prejudice or embarrass" a forthcoming trial. A "remote 

possibili t)''' of prejudice is insufficient to constitute a 

contempt. ll The precise subj ect matter of the publication is 

of particular significance, but other circumstances of the 

publication must be taken into account: 

It is relevant, for example, to consider the 
probable lapse of time between a pre-trial 
publication and the commencement of the trial, 
the extent of circulation of the publication 
amongst the section of the public from which the 
jurors are likely to be drawn, and the degree to 
which the material contained in the publication 
has already been ventilated in discussion wi thin 
the community itself.lZ 

5. The Intention of the Publisher 

13.11 Perhaps the most controversial aspect of the sub judice 

doctrine, as a matter of both law and principle, is whether it 

is or should be necessary for the prosecution to establish not 

only that the publication in question had tbe relevant 

prejudicial tendency, but that the person responsible for the 

publication intended that the publication should have that 

character. The Court of Appeal in a recent case 13 considered 

the question in some detail. The majority concluded that 

intention to interfere with the administration of justice was 

not a necessary element in the ~rime of contempt. However, its 

presence or absence was a relevant factor in determining 
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whether a contempt had taken place. We shall return in para 

13.54 to the question of whether "strict liability" for 

contempt of court is appropriate. 

6. Defences to a Charge of Contempt 

13.12 Since contempt of court is a criminal offence, the onus 

of proving the gui 1 t of a person accused of contempt lies on 

the prosecution. There are, however, a number of "defence~" to 
14 a charge of contempt: 

* A fair, accurate and reasonably contemporaneous 
report of trial proceedings, committal 
proceedings or proceedings before a coroner or a 
Royal Commission, does not constitute contempt, 
even if the report is otherwise prejudicial to 
the trial of an accused person. 

* Fair and accurate reports of parliamentary 
proceedings cannot be a contempt of court 
provided that they are reasonably conte/llporaneous 
and not deliberately intended to influence 
potential jurors in a forthcoming trial. 

* A published discussion of matters of general 
public concern which, whilst likely to have a 
prejudicial influence on the conduct of the 
trial, bears only indirectly and unintentionally 
upon the issues at a pending trial, will not 
constitute contempt. lS 

* It is not contempt to publish information as to 
the "bare facts" of an event gl v1ng rise to a 
criminal charge. The notion of "bare facts" is 
broadly intended to cover descriptive material 
rather than matters which may be in issue at 
trial. 16 

C. The Power to Close Courts and to Restrict Publicity 

13.13 As previously noted, the law of contempt seeks to deter 

the publication before trial of prejudicial material through 

the imposition of criminal sanctions. However, there are other 

means available to meet and avoid the problem of prejudicial 
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publicat ions. The two principal methods by which this is 

effected are through the power of the courts to restrict 

publicity of the proceedings and their power to close the 

proceedings to the public. 17 In New South Wales these are 

essentially specific applications of the general law of 

contempt. 

13.14 Whilst the courts have an inherent power to order that a 

court be closed to the public, 18 it is uncertain whether the 

exercise of this power can be based merely on the ground that 

public disclosure of the proceedings might prejudice a 

forthcoming trial. Further, the courts have no power at common 

law to prohibit the publication of material presented in open 

court on the ground of prejudice. 19 

13.15 Certain statutory provisions in New South Wales confer 

powers on courts conducting criminal proceedings to order that 

those proceedings be held in a closed court or to restrict 

publicity. However,· these powers are neither general in nature 

nor necessarily directed to the question of prejudicial 

pUblicity. Courts hearing criminal charges brought against 

people under 18 years of age are, for example, closed and the 

names of the accused people generally may not be published. 20 

Section 77A of the Crimes Act empowers the court to direct that 

the court be closed or any part of proceedings in respect of 

certain sexual offences be held in a closed court. It is 

noteworthy that this power is only available in respect of 

sexual offences. This suggests that the power is designed to 

prevent embarrassment or hardship to the victim of the alleged 

offence or to the person accused of the offence. 
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13 .16 The Crimes Act also enables the judge presiding at the 

trial of certain offences to make an order forbidding 

publication of the evidence 

account of all or part of 

at the trial or' any 

h . d 21 A suc eVl ence. 

report 

number 

or 

of 

observations may be made about this provision. Firstly, the 

application of the power is confined to the trials of only some 

offences. Secondly, the section contemplates that the order 

will be made at the trial by the presiding judge. Both of 

these features demonstrate that the purpose of the power is 

primarily concerned wi th the subj ect matter of the offences in 

question rather than with pre-trial publicity. Finally, the 

exercise of the power is severely restricted by the express 

provision that, if the accused person or counsel for the 

prosecution indicates that any particular matter given in 

evidence should be available for publication, no o'rder 

suppressing publication of that matter can be made by the 

pre sid i ng j ud g e . 

13.17 There is no express provision for dealing with breaches 

of an order of this kind. It is apparent that a breach would 

be dealt with under the general 22 law of contempt of court. 

Since the offence of contempt of court is a common law 

misdemeanour, the penalty which may be imposed on a person 

convicted of the offence is theoretically unlimi ted, that is, 

under the current law, a sentence of life imprisonment could 

lawfully be imposed. We should emphasise that this is the 

position in theory. In recent years there have been three 

contempt cases which have attracted widespread pUblicity. In 

. 
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Gallagher's case the accused person was sentenced to three 

months " 23 lmprlsonment. In Fraser a sentence of four months 

imprisonment was imposed, but the conviction was later quashed 

on appeal. 24 In the case of Hinch a sentence of six weeks 

imprisonment, together with a fine of $25,000, was imposedZ 5 

by the judge at first instance. 

D. Remedial Strategies 

13.18 This discussion would not be complete without noting the 

"remedial" powers available to a court. If prej udicial 

material has been published before a trial, there are various 

steps which the trial court may take in order to remedy the 

adverse effect of the publicity. 26 'These steps include the 

following: 

* The trial judge may consider that, because of the 
publicity, it is contrary to the interests of 
just ice to let the trial proceed and may order 
that a jury panel, or the jury itself if it has 
been empanelled, be discharged. 

* The judge may, in appropriate circumstances, give 
the jury a specific warning about any prejudicial 
publicity that is likely to have come to their 
notice and direct them not to take account of it 
when conducting their deliberations. This remedy 
carries with it the danger that a warning will 
serve only to exaggerate and aggravate the 
prejudicial impact of the offending publication. 

* Counsel for a party who claims to have been 
adversely affected by prejudicial publicity may 
ask that the trial be adjourned for a sufficient 
period to allow the effects of the publicity to 
diminish or disappear. If it is the prosecuting 
authority which has been adversely affected, it 
may decide not to present the indictment on the 
day on which the trial is listed to begin. 

* A trial judge generally has power by statute to 
order a change of the venue of the trial from 
that originally selected by the prosecuting 
authority. 27 
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In addition, a verdict of guilty given by a jury which has been 

exposed to inadmissible material that is significantly 

prejudicial (whether through publicity or otherwise) may be set 

aside on appeal. 28 There are additional powers available to 

courts to deal with contempts of court arising from unlawful 

publication, but these are not directly concerned with the 

problem of publications made before trial. 

III. THE POSITION IN OTHER JURISDICTIONS 

A. The Position in Certain Other Australian States 

13.19 The law of contempt, insofar as it is based on the 

development of the common law principles, is the same 

throughout Australia. However, a number of statutory 

provisions have been enacted in other Australian jurisdictions 

which modify or supplement the law of contempt. 29 

1. Victoria 

13.20 Victoria has enacted legislation to enable courts to 

control pre-trial publicity arising from preliminary 

examinations, the Victorian equivalent of committal 

proceedings. 30 The legislation prohibits the publication of a 

report of any admission or confession until the accused person 

has been discharged or, if the accused person has been directed 

to be tried, until after the trial. It also expressly 

prohibi ts the publication of any opening statement made by the 

prosecution at the preliminary examination. The legislation 

also confers certain discretionary powers on the magistrate to 

prohibit the publication of any statement or document whose 
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admissibility as evidence is objected to, provided the 

magistrate is satisfied that the objection is made in good 

faith. More generally, the legislation permits the magistrate 

to prohibit reports of the proceedings or part thereof if 

satisfied that such reports "would be likely to prejudice the 

fair trial of any person". 31 Copies of any order m.ade by the 

magistrate must be displayed at the court. Finally, the 

legislation provides that a person who breaches an order of 

this kind shall be liable to a maximum penalty of four months 

imprisonment or a fine of $1000 or both. 32 

13.21 In Victoria, the Chief Justice's La\'/' Reform Committee 

has examined the position in the Supreme Court and the County 

Court. 33 Judges of the County Court have a broad power to 

order that there be no publication or report of proceedings 

before the Court. 34 On the other hand, judges of the Supreme 

Court may only make orders prohi bi ting publication or reports 

of proceedings before them if they consider that this should 

not be done "on the grounds of public decency or morali tytt. 35 

The Commi ttee recommended that the power of the Supreme Court, 

and also the County Court and the Magistrates' Courts, be 

expanded to allow orders to be made either closing the court or 

prohi biting the publication of the whole or any part of the 

evidence or any information derived from the proceedings. The 

Committee suggested that these orders shoUld be limited to 

situations where the publication would: 

* endanger national security; 

* prejudice the administration of justice; 
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* endanger the physical safety of any person; or 

* offend public decency or morality. 

Although these go much further than meeting the problem of 

prej udicial publici ty, the Commission considers these 

recommendations to be a sensible solution to the problem. 36 

2. Western Australia 

13.22 In Western Australia the position is fundamentally 

different from New South Wales because the room or place where 

the preliminary hearing of an indictable charge is conducted is 

not deemed to be an open court. 37 There is, however, express 

provision to enable the justice or magistrate hearing the 

matter to order that members of the public may be excluded 

where the interests of justice require it. 38 Legislation also 

provides that the presiding officer may prohibit publication of 

evidence given or tendered at the hearing if he or she 

considers that publication is undesirable in the interests of 

justice. 39 A person who makes a publication contrary to a 

prohibition commits a contempt of the Supreme Court and is 

liable to "punishment accordingly, ,,40 that is, the question 

of punishment is at large. 

13.23 Another notable feature of the Western Australian 

legislation is that it provides that where a "paper committal" 

hearing is conducted at the election of the accused person, 

disclosure and, a fortiori, publication of the contents of the 

statements tendered at such a preliminary hearing is prohibited 
41 and punishable as a contempt of the Supreme Court. The 
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"paper committal" procedure in New South Wales does not contain 

an equivalent section providing for the suppression of the 

contents of witnesses· statements. 42 

3. South Australia 

13.24 In South Australia, the Evidence Act enables a court to 

direct that nominated people, or all people other than 

nominated individuals, absent themselves from the court during 

the whole or any specified part of the proceedings. 43 There 

is in addition a power to prohibit, either absolutely or 

condi tionally, the publication of evidence given including the 

name of any person referred to in the proceedings. 44 This 

general discretionary power applies to courts conducting 

preliminary proceedings in criminal cases and is not limited to 

cases in which a jury iz likely to be involved. The operation 

of the section has been controversial and the practice of 

magistrates and judges in applying this sec~ion apparently 

varies. 45 

B. England 

13.25 In England, the law of contempt of court was, until 

relatively 

principles. 

recently, governed largely by common law 

The Contempt of Court Act 1981 was designed to 

clarify and amend the law of contempt. Under the Act, only a 

publication which "creates a substantial risk that the course 

of justice in the proceedings .in question will be seriously 

impeded or prejudiced,,46 is capable of constituting a 

contempt of court. 47 Furthermore, the proceedings must be 

"active,,48 at the time of publication, that is to say, 

ini tiated by anyone of the following: 
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* arrest without warrant; 

* the issue of a warrant for arrest; 

* the issue of a summons to appear; 

* the service of an indictment or other document 
specifying the charge; or 

* oral charge. 

The proceedings will only be concluded by: 

* acquittal; 

* the imposition of sentence after conviction; or 

* any other verdict, finding, order or decision 
which puts an end to the proceedings. 

13.26 The Act preserves lithe strict liability rule" for 

contempt by publication but abolishes it for other forms of 

contempt. 49 Accordingly, any speech, writing or broadcast 

which is addressed to the public at large or to any section of 

the public and which has the requisite tendency to interfere 

with the course of justice in particular legal proceedings will 

be a contempt of court regardless of the intention of the 

person making the publication. However, a publisher or 

distributor of a publication is not guilty of contempt if at 

the time of publication or distribution, having taken all 

reasonable care, he or she did not know or had no reason to 

suspect either that relevant proceedings were active or that 

the publication contained the offending matter as the case may 

be. 50 The burden of proof in relation to either of these" 

defences lies upon the person seeking to rely on the 

defence. 51 
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13.27 The Contempt of Court Act also makes provision for 

suppression orders. Section 4(2) provides: 

In any [legal] proceedings [held in public] the 
court may, where it appears to be necessary for 
avoiding a substantial risk of prejudice to the 
administration of justice in those proceedings, 
or in any other proceedings pending or imminent, 
order that the publication· of any report of the 
proceedings, or any part of the proceedings, be 
postponed for such period as the court thinks 
necessary for that purpose. 

Thi s provision is of interest for two reasons. In the first 

place, it covers "proceedings" that are "imminent" as distinct 

from "active". Secondly, it applies a lesser standard of 

potential interference with the course of justice, namely "a 

substantial risk of prejudice" as distinct from a "substantial 

risk of serious prej udice". The reasons for these differences 

from the provisions relating to contempt by publication are not 

explained and not readily apparent. 

13.28 Apart from the Contempt of Court Act, there are 

significant restrictions on the publication before trial of 

reports of committal proceedings contained in the Magistr.ates I 

Courts Act 1980. 52 It is unlawful to publish a report of 

committal proceedings which contains matters other than the 

following details: 

(a) identity of the court and the names of the 
examining justices; 

(b) names, addresses 
wi tnesses, and 
witnesses; 

(c) offences charged; 

and occupations of 
ages of accused 

(d) names of counsel and solicitors; 

parties 
people 

and 
and 

(e) any decision to commit for trial, and any 
decision on the disposal of the case against 
accused people who are not committed; 
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(f) charges on which the accused people are committed 
and the court to which they are committed; 

(g) date and place to which the committal proceedings 
may be adjourned; 

(h) any arrangements as to bail on committal or 
adjournment; and 

(i) whether legal aid was granted to the accused 
people. 

The legislation has the effect of preventing publication of the 

evidence tendered at the committal proceeding s. If the accused 

person applies for an order lifting the restrictions on 

publicity, the application must be 53 granted, even where it 

is made before the commencement of the committal 

d
. 54 procee lngs. 

13.29 In order to assess the practical importance of this 

provision, it should be noted that in England the vast majority 

of committals are conducted by way of the "paper committal" 

system. 55 Although the legislation appears primarily designed 

to prevent undesirable pre-trial publicity flowing from a 

convent iona1 committal hearing at \vhich witnesses gi ve evidence 

in person, there seems to be no reason why its provisions would 

not apply equally to proceedings conducted by the tender of 

written statements. 

C. Canada 

13.30 In Canada, the law of contempt of court derives from two 

sources. The first is the Criminal Code which defines a number 

of offences "against the administration of law and 

just ice". 5 6 The second is the common law of contempt of court 

which, far from being codified, is preserved by virtue of the 
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Criminal Code. 57 As with the law in Australia and England, it 

is the common law which deals with the issue of undesirable 

pre-trial publicity. 

13.31 It appears that the Canadian version of the sub judice 

doctrine prohibits publications which, broadly speaking, are 

designed to affect the impartial nature of criminal 

proceeding s. 58 More specif ically, a publication cannot "make 

comments that might influence the outcome of a trial, create a 

bias against one of the parties or affect the evidence to be 

preserved". S9 While there is a right to publish an accurate 

and objective report of court proceedings, this right is 

subject to the requirement that the report must not contain 

comments prejudicial to the interests of the parties or to the 

administration of jUstice. 60 Furthermore, it is a contempt of 

court to publish material, the publication of which has been 

prohibited by virtue of a court order, specific legislation or 

by a court order requi ring that the proceedings be closed to 

the public. 6l Liability for contempt is strict in the sense 

that it need not be shown that the publisher of the offending 

material intended to prejudice the case or influence the 

outcome of the trial. 62 

13.32 In addition to preserving the common law rules of 

contempt of court, the Criminal Code contains a number of 

specific provisions governing the publicity of proceedings at a 

preliminary inquiry, the Canadian equivalent of committal 

proceedings. The presiding magistrate has a discretion to 

order that the evidence taken at the preliminary inquiry not be 
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published. The magistrate is obliged to make such an order if 

the application for suppression is made by the accused 
63 person. If the accused person is not represented by 

counsel, the magistrate is required to inform him or her of the 

right to make such an application. 64 There is, in addition, 

an express prohibition against the publication of any 

confession or admission given in evidence at a preliminary 
. . 65 Inqul ry. 

13.33 In March 1982 the Canadian Law Reform Commission 

published a report on the subj ect of contempt of court. 66 It 

recommended that the common law of contempt be replaced by a 

series of statutory offences to be incorporated into the 

Canadian Criminal Code. The Commission proposed that an 

indictable offence subj ect to a maximum penalty of two years 

imprisonment be enacted in the following terms: 

4. (1) Everyone commits an offence who, while 
judicial proceedings are pending, 

(b) publishes or causes to be published 
anything he knows or ought to know may 
interfere with such proceedings. 

(2) This section does not apply to accurate 
and impartial reports of judicial 
proceedings published in good faith except 
where a court has made a lawful order for 
a hearing in camera or for non-publication 
of such proceedings. 

(3) For the purposes of this section, judicial 
proceedings are pending, 

(b) in criminal matters, from the time an 
information is laid or an indictment 
preferred, until a verdict, order, or 
sentence, as the case may be, is 
pronounced thereon. 
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A Bill introduced into the Canadian Parliament with a view to 

implementing the Law Reform Commission I s proposal lapsed and 

was not subsequently enacted. 67 

13,34 The Canadian Law Reform Commission has recommended the 

aboli tion of the preliminary hearing and its replacement by a 

procedure similar to that proposed by this Commission in 

Chapter 7. 68 The absence of a preliminary inquiry would 

necessarily involve eliminating much of the publicity which has 

a tendency to prejudice the trial of the accused person. 

D. United States of Am~rica 

13.35 The position in the United States of America is 

fundamentally affected by the provisions of the Bill of Rights 

in the constitution. 69 The First Amendment guarantees freedom 

of. speech and, in particular, freedom of the press. while the 

Sixth Amendment guarantees an accused person the right to a 

public trial by an "impartial jury". The American courts have 

not adopted a comprehensi ve formula to deal with the 

accommodation of these rights. but have tended to deal with 

each case on its merits, adopting whatever measures are 

necessary or appropriate in the circumstances of the case to 

preserve the right to a fair trial. 70 However, it is fair to 

say that the media have been largely unfettered in their 

freedom to publish material which may prejudice the fair trial 

of an accused person, and that the courts have relied largely 

on remedial measures, such as orders for a change of venue, 

adjournment, voir dire examination of potential jurors, 

instructions to the jury and retrial, rather than on the law of 

contempt or on orders closing courts or restricting publicity. 
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E. Scotland 

13.36 In Scotland, the sub judice doctrine of contempt of 

court has been given a wide inte~pretation in order to protect 

the interests of the accused person. 71 One commentator has 

remarked of the Scottish law that 

The publication of any information relating to a 
projected criminal trial other than the bare fact 
of an accused I s arrest and commi tta1 on a 
particular charge may well be treated as contempt 
of court. 72 

The public officials responsible for prosecutions, the 

Procurators Fiscal, are expressly forbidden to give information 

to the media other than the fact of the accused person's 

committal, factual information which does not affect the 

progress of the investigation or prejudice the trial of the 

accused person, and information which is strictly necessary to 

trace a suspected person or a potential witness. 73 It should 

also be remembered that committal proceedings such as those 

which take place in New South Wales do not occur in Scotland, 

thereby reducing the opportunity for prejudicial pre-trial 

publicity.74 

IV. AUSTRALIAN PROPOSALS FOR REFORM 

A. Australian Law Reform Commission 

13.37 The Australian Law Reform Commission recently released 

its Discussion Paper Contempt and the Media 75 in which it 

considers the question of pre-trial publicity. It is 

noteworthy that the Commission suggests that the clarification 

of the relevant principles in this area should not be left to 

the common law but that there should be a 1egislat\ve enactment 

to comprehensi vely define the law of contempt by publication. 
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The Commission also proposes that there should be certain 

restrictions on publicity before trials which are likely to be 

heard by a jury. These restrictions would operate from the 

initiation of criminal proceedings, that is, from the time of 

arrest, warrant for arrest, charge, issue of summons or an 

order for retria1 76 and would cease to apply upon deli very of 

the jury I s verdict, a plea of gui 1 ty or di scontinuance of the 

case. 77 

13.38 Whether or not a publication would attract criminal 

liabili ty would depend upon four conditions. The publication 

would have to fall wi thin one or more prescribed categories of 

publication defined as being capable of creating "a substantial 

risk of serious prejudice". 78 These categories would be: 

* A statement to the effect that the accused person 
is innocent or is guilty, or that the jury should 
acquit or should convict. 

* An allegation, 
accused person 
convictions. 

whether true 
has one or 

or false, 
more prior 

that the 
criminal 

* An allegation, whether true or false, that the 
accused person has in the past been or is about 
to be charged with one or more other offences to 
be tried separately from the jury trial in 
quest ion, or that he or she has committed one or 
more other offences, or has been involved in 
incidents of a similar nature to the offence 
charged. 

* An allegation, whether true 
accused person has confessed 
any of the offences, to be 
relevant trial. 

or false, that the 
to the offence, or 
dealt with at the 

* An allegation directly relevant to the question 
whether the accused person, or any prospective 
wi tness (whether for the prosecution or the 
defence) is or is not likely to be a truthful and 
reliable witness (such allegations to include 
allegations as to the proclivities or 
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associations or racial or cultural attributes of 
the person in question, where these bear directly 
on the truthfulness or untruthfulness of the 
person). 

* An allegation tending to establish or deny 
involvement of the accused person with the facts 
of the offence charged (as opposed to accounts of 
the "bare facts" of the offence or particulars of 
the identity of a person who has been 
charged).79 

13.39 Over and above this, the publication would have in fact 

to create a substantial risk of serious prejudice to the trial 

in the particular circumstances of the case. 80 The 

publication would not attract liability if it fell within any 

of the following exceptions: 

* Fair, accurate and contemporaneous reports of 
legal proceedings (subject to the effect of any 
valid order restricting publication) or of 
parliamentary proceedings. 

* Publications necessary to facilitate the arrest 
of a suspect or to protect public safety. 

* Publications falling within a "public interest" 
defence, namely, that the publication constitutes 
a discussion of general issues of public interest 
and importance, the value of the discussion would 
be substantially impaired if the material 
creating a substantial risk of serious prejudice 
to the relevant trial were omitted, and the value 
of the discussion would be seriously impaired if 
the publication were delayed until the end of the 
relevant sub judice period. 81 

It is further provided that the person responsible for the 

publication would not be guilty of contempt if he or she could 

prove on the balance of probabilities that there was no 

intended or careless wrongdoing. 

"defence of innocent publication".82 

This is the so called 
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13.40 For proceedings before judges or magistrates sitting 

wi thout a jury, the Commission proposes that from "the 

commencement of trial" until sentence there should be a 

prohibition on publications expressing an opinion as to the 

sentence to be passed on the accused person. This prohibition 

would 

para 

be subject to 

13.39. 83 This 

the defences 

proposal is 

and exceptions outlined in 

somewhat uncertain in its 

application. The phrase "commencement of trial" does not 

appear to take account of the need to guard against this form 

of publication where, the accused person has pleaded guilty. We 

should note once again that the vast majority of people charged 

with criminal offences do in fact plead guilty. We return to 

discuss this issue in para 13.71. 

13.41 The Commission also proposes that in limited 

circumstances the courts should be able to make orders 

prohi bi ting publication for the purpose of a voiding prej udice 

before trial. For courts conducting trial or committal 

proceedings, the reporting of the conviction or committal order 

may be postponed where the accused person or another is shortly 

to be tried for some other offence. For courts conducting 

committal proceedings, the reporting of the evidence may be 

postponed where there are reasonable grounds for believing that 

evidence tendered at committal may not be admitted at a trial 

before a jury. These orders should be made only where there is 

b t · 1 . k f' . d' 84 a su stan ~a r~s 0 ser~ous preJu ~ce. 
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13.42 The Commission also makes certain recommendations 

regarding the publication of "identification" evidence. At any 

time before a verdict, plea of guilty or discontinuance of the' 

case, there should be a prohi bi tion on the publ ica t ion of a 

photograph of a person in ci rcumstances sugge sting that he or 

she is suspected of or charged with a criminal offence, where 

at the time of publication there is a reasonable likelihood 

that identification will be in issue at the forthcoming trial 

and any process of identification which may occur would be 

'I'd' d b h bl' t' 85 serIOUS y preJu Ice y t e pu lca Ion. Thl's would be 

subject to the def ence that publication was reasonably 

justifiable in order to assist in the arrest of the person 
. 86 

depicted in the photograph or on grounds of public safety. 

13.43 At this stage, we should note' that we have certain 

reservations regarding some of the provisional proposals made 

by the Australian Law Reform Commission. 

generally concern the following categories: 

These reservations 

* the time 
publication 
commence; 

at which the prohibition 
of prejudicial material 

against 
should 

* the reversal of the traditional onus of proof 
where people have been accused of offences in the 
nature of contempt; 

* the proposal to restrict publication in cases 
which will not involve a jury; and 

* the "defence" of "public interest" which may be 
raised to justify the publication of prejudicial 
material. 

We will deal with these matters in greater detail in Part V of 

this chapter. 
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B. The Watson Draft Criminal Code for the Commonwealth 

13.44 Following a comprehensive review of the criminal law of 

the Commonwealth, Mr Justice Watson has recently released a 

draft Criminal Code for the Commonwealth which contains certain 

provisions relating to the issue of pre-trial pub1icity.87 

The Code provides that in any case it is an offence for a 

person to publish before the trial of an accused person, any of 

the following: 

1< the photograph of a person who has been charged 
with an offence; 

1< any information 
charged with an 
other offences; 

as to whether a 
offence has been 

named person 
convicted of 

1< any material likely to influence the testimony of 
any person in any proceedings for an offence; or 

1< any material reflecting upon the truthfulness or 
reliability of the person charged or any relevant 
witness. 88 

Mr Justice Watson has remarked of this provision that it is 

"most tentative" and is inserted in consequence of the 

provisional proposals made by the Australian Law Reform 

Commission in its Discussion Paper Contempt and the Media. 89 

13.45 So far as trials involving a jury are concerned, the 

Draft Code makes it an offence to publish a report of pre-trial 

proceedings conducted under s282 of the Draft Code and also 

provides that it is an offence to publish the fact that any 

admission or confession was tendered in evidence at any 

commi ttal proceedings or at a preliminary inquiry unless the 

person making the admission or confession is no longer charged 

with a relevant offence or the trial of the offence has 

90 concluded. An accused person would not be guilty of either 
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of these charges if he or she can show on the balance of 

probabilities that the court expressly authorised the 

publication or both the prosecutor and the person charged gave 

wri tten authority for the publication. These proposals also 

achieve the desirable objective of specifying determinate 

maximum penalties for offences in the nature of contempt of 

court. As his Honour has noted, the proposals are provisional 

and designed to stimulate discussion. They will inevitably be 

reassessed in the light of the final recommendations of the 

Australian Law Reform Commission in its reference on ·contempt. 

v. ISSUES FOR CONSIDERATION 

A. Codification of the Law 

13.46 In the Commission's view, it is desirable that there 

should be legislation which defines the law relevant to 

pre-trial publicity with clarity and with greater certainty 

than the current law. A number of arguments may be raised in 

support of this proposal. As a matter of general principle, it 

is important that the law, particularly the criminal law, 

should be accessible and comprehensible. Since the law 

regarding pre-trial publicity must be considered frequently by 

people in the newspaper and broadcasting industries, it is 

important that they be in a position to di stinguish, so far as 

this is practicable, legitimate from unlawful publication. The 

nature of the current uncertainty is vividly demonstrated by 

the disagreement amongst judges called upon to determine this 

91 question in well publicised cases. If the law itself is 

vague and uncertain, its application will be equally 
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unpredictable. Wherever the criminal law perpetuates the 

likelihood of selective enforcement, the potential for 

injustice is clear. 92 

13.47 The position is made more serious by the fact that the 

law of contempt of court derives principally from the common 

law, that is, the relevant legal principles are to be found in 

case law and not in legislation. This makes the law of 

contempt especially difficult to discover and apply. 

Not\vi thstanding the exi stence of text books and manuals on the 

law of contempt of court,93 there is clearly serious 

difficulty in stating and applying the existing principles. It 

would also be he lpful if, as well as the law of contempt, the 

various measures devi sed to deal with pre-tri al publicity were 

clarified and articulated in legislation. 

B. Unlawful Publications 

1. The Nature of Material Prohibited from Publication 

13.48 The present law requires that in order to constitute 

contempt of court, a publication, as a "matter of practical 

reali ty", should have a "real and definite tendency to 

prejudice or embarrass" the trial. 94 The English law, on the 

other hand, adopts a more stringent criterion in that the 

publication must be one which "creates a substantial risk that 

the course of justice in the proceedings in question will be 

seriously impeded or prejudicedll
•
95 As we have noted, the 

English standard has been tentatively proposed by the 

Australian Law Reform Commission as being appropriate to 

distinguish between permissible and prohibited publication. We 
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should say at the outset that we do not support the proposal 

that there should be a "defence" of "public interest" which 

would make it permissible to publish otherwise prohibited 

material. We consider that the notion of "public interest" is 

in this context vague, uncertain and capable of 

differing interpretations that it could render 

prohibition ineffective. 

such vastly 

the general 

13.49 In our view, the current law in New South Wales is 

unsatisfactory. The notion of the "tendency" of a publication 

to "embarrass" is ambiguous and does not adequately convey the 

concept of a prospect of prejudice, even when qualified by 

words such as "real and definite". On the other hand, we 

believe that the English formulation adopted by the Australian 

Law Reform Commission pitches the degree of prejudice required 

at too high a level. While the words "substantial risk" are 

adequate to convey the notion of a real possibility of 

prejudice, the further formulation of "serious prejudice" is, 

in our view, too stringent. It permits the deli bera te 

public~tion of material which is prejudicial but not seriously 

prejudicial. In our opinion, the law should attempt to 

preclude any prejudice to the proceedings, not only the more 

extreme forms of prejudice. On the other hand, it should not 

extend to cover publications where the risk of prejudice is 

inSignificant. Accordingly, the standard which we consider 

best reflects the proper balance between the right to freedom 

of speech and the right to a fair trial is that of "~ real risk 

of prej udice". 
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13.50 A further question to be considered is whether 

legislation regulating the publication of prejudicial material 

should simply state that standard as the determinant of 

permitted and prohibited publications or whether it should 

specify particular types of pUblicity which are to be 

prohi bi ted because they are clearly identif iable categories of 

prej udicial material. For a number of reasons it would seem 

desirable to give some definite guidance as to what is 

prohibited from publication. Firstly, there may be 

legitimately differing views about whether the publication of 

certain material would create "a real risk of prejudice" in the 

circumstances of a particular case. Legislation in precise 

terms would do much to eliminate any doubts about the propriety 

of a particular publication. Secondly, it is important that 

those responsible for publication should have, so far as is 

practicable, a clear understanding of the forms of publicity 

that are prohi bi ted, particularly where criminal sanctions are 

to be applied for breaches of the law. Finally, and perhaps 

most importantly, a fair trial should not be prej udiced simply 

because a journalist or broadcaster does not understand the 

application of the law in a particular case. We do not 

believe, however, that the categories of publicity which should 

always be prohibited can be exhaustively stated. Much will 

depend on the particular circumstances. For this reason, the 

broad standard of liability should also be stated in the 

legislation, not simply refle~led in a number of specific 

examples of prohibited publicity. 
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13.51 In our view, the following matters should be 

specifically listed as material which should not be publicised 

before the trial on the basis that the publication of such 

matters may prejudice the fair trial of the accused person: 

* reports of evidence given at preliminary 
proceedings which is reasonably likely to be the 
subject of dispute at a subsequent trial; 

* allegations, whether true or false, regarding the 
prior criminal record or the character or 
reputation of the accused person;97 

* the existence or the contents of any confession 
or statement made by the accused person or the 
refusal or failure of the accused person to make 
any statement; 

* the results of any examination or test or the 
fact the accused person refused to submit to any 
examination or test; and 

* speculation as to the credi bi li ty of any 
prospective witnesses. 

In particular, lawyers for either the prosecution or the 

defence should be prevented from releasing information or 

opinions as to the above matters or, more generally, material 

which is prejudicial in the relevant sense. 

2. Times During Which Restrictions Should Apply 

13.52 The period during which controls over pre-trial 

publicity should begin and cease to have effect must be 

considered. Generally speaking, the exi sting law of contempt 

of court stipulates that contempt is only possible once the 

criminal process has actually been initiated. 98 The 

Australian Law Reform Commission1s proposals would maintain 

this position. 99 However, in our view, the formal initiation 

of the criminal process should not necessarily be the stage at 

which controls over publicity become operative. It would be 
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artificial and unfair that prejudicial material could be 

published prior to the initiation of the criminal process even 

though it is clear that a criminal charge will be or, at least, 

is reasonably likely to be, brought against a known 

suspect. lOO We propose that the present legal posi tion should 

be modified accordingly. As an English court has made the 

point in eloquent terms: 

It is possible very effectually to poison the 
fountain of justice before it begins to flow. lOl 

13. S3 Controls over pre-trial publicity should not cease to 

have effect until the case has been concluded by the verdict of 

a jury or it becomes apparent that the case will not be heard 

by a jury. If an accused person appeals from his or her 

conviction and a re-trial is ordered by the appellate court, 

the restrictions on publicity before trial should apply from 

the time of that order in the same way that they would apply to 

any other pending trial. We do not consider it necessary to 

make any specific rules to cover the situation where a 

convicted person appeals. There are, in our view, two important 

reasons for taking this approach. In the first place, retrials 

are rare. 102 Secondly, the length of the appeal process, if 

it is taken as far as it can be I may be measured in terms of 

years. 103 
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3. State of Mind of the Publisher 

13.54 One of the major issues to be addressed in a project 

di rected toward reform of the law of contempt is whether an 

intention to interfere with the administration of justice 

should be an element of the law of contempt. The principal 

argument for such a requirement is that this would be in 

conformi ty with the general requirement of the criminal law 

that mens rea (a "guilty mind") is an essential element of 

criminal liability. The contrary argument is that it is the 

effect of the publicity in question which is the g·ravamen of 

the offence and that, in those circumstances, the existence of 

an intention on the part of the publisher to interfere with the 

administration of justice is not critical to liability. In our 

opinion, a proper compromise between these two arguments can be 

reached by stipulating that there should be criminal liability 

for contempt if the publisher either knew or ought to have 

known that there was a real risk that the publication would 

prejudice the fair administration of justice. Such a 

requirement would mean that there would be no criminal 

liability imposed upon an innocent publisher, but that one who 

published with the intention of interfering with the 

administration of justice or who did not take reasonable steps 

to ensure that the publication was not in breach of the 

relevant prohibition would be guilty of an offence. In 

accordance with the accepted principles of criminal liability, 

we believe the onus of proving the requisite intention or 

degree of recklessness on the part of the publisher should be 

borne by the prosecution.10 4 
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4. Criminal History of the Accused Person 

13.55 It is generally accepted that the publication of the 

criminal history of the accused person before the trial is 

potentially prejudicial to the conduct of a fair trial. The 

serious impact which this information may have on the fairness 

of the trial is the reason why an accused person's prior 

criminal record is generally inadmissible as evidence. lOS We 

consider the rationale for this rule, namely, that the 

disclosure of a prior criminal history is generally unfairly 

prejudicial because it may lead the jury to conclude that the 

accused person is guilty merely because of his or her criminal 

record, to be sound. 106 Accordingly, we consider that, in 

cases where the trial is or may be before a jury, there should 

be a general prohibi tion on the publication of material which 

simultaneous:y identifies a person as being charged with a 

criminal offence and as having a prior criminal history.107 A 

jury, however, may well give improper weight to an accused 

person's criminal record in reaching a verdict on the accused 

person's gui! t in the part icular case. Where there is no jury 

involved, it is proper to assume that a judge or magistrate 

wi 11 be ahle to disregard publicity of the accused person t s 

criminal record in reaching a determination as to guilt. lOS 

Where the case is not to be heard by a jury, either because it 

is to be dealt with in a court of summary jurisdiction or 

because the accused person intends to plead guilty, there would 

usually be no need to suppress the publication. This should 

not be taken to mean that there will not be any such cases 

where it is undesirable to publish the criminal history of the 
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accused person. We consider that the general powers we propose 

that the courts should have would be sufficient to control 

undesirable publication of criminal records in summary 

prosecutions and cases where there is a plea of guilty. 

5. Identification 

13.56 Cases in which the "identification" of the accused 

person is, or is likely to be, in issue, also pose particular 

problems. The publication of a photograph, sketch or other 

likeness or description of a person in circumstances' suggesting 

that he or she i6 suspected of or charged with a criminal 

offence is the very thing which may render the evidence of 

witnesses who are to give evidence as to the identity of the 

accused person unreliable. The fact that wrongful convictions 
, 

have been obtained as a result of mistaken evidence of 

identification is well documented. 109 One of the significant 

potential causes of mistakes of this kind is the risk that a 

wi tness may substitute the recollection which they have of the 

actual events in question with the image of the published 

photograph or other material. 110 Accordingly, we propose that 

the publication of such material should, generally speaking, be 

prohibited. 

6. Exceptions to General Prohibitions 

13.57 The need for effective law enforcement may justify some 

departure from the general prohibitions on publicity of 

prejudicial material we have put forward in the two preceding 

paragraphs. Firstly, publication ot admittedly prejudicial 

information may be necessary to assist in the apprehension of a 
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suspected offender. Secondly, the protection of the general 

community from the potential danger posed by a particular 

suspect may justify the publication of material which is 

prejudicial to the conduct of a fair trial. 

C. Particular Problems 

1. The Requirement that Reports of the Court Proceedings be 
Contemporaneous 

13.58 One of the particular problems in this area of the law 

is the manner in which the publicity given to court proceedings 

prior to the trial may be regulated, if at all. As mentioned 

earlier, it is a fundamental principle that the proceedings of 

the courts should be open to the public. The public nature of 

the proceedings carries wi th it the consequence that matters 

emerging from the proceedings may be publicised through the 

media. The question then is to accommodate the interests not 

only of free speech generally and the need for a fair trtal, 

but also the requi rement that the procedure of the 

administration of justice be public. We think it reasonable to 

require at least that the published reports of court 

proceedings present a fair and accurate report of those 

proceedings. At present, the law of contempt requi res that the 

report also be III "contemporaneous". This requirement cannot 

be interpreted literally but, even if given a more sensible and 

realistic interpretation, may ignore the difficulties which 

would be encountered by a newspaper or magazine which is not 

published daily but rather on a weekly or monthly basis. 

Similarly, problems may be faced by television and radio 

reports which are contained in a program which is broadcast 
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weekly. Accordingly, the requi rement of "contemporanei ty" in 

the reporting of court proceedings should, in our view, be 

modified by a qualification that the publication be published 

within a reasonably short period after the proceedings in 

question, and that the assessment of the period in question as 

reasonable or otherwise should be made by reference to the 

nature of the publication. 

Z. Publicity of Completed Proceedings 

13.59 It may also be necessary in exceptional circumstances to 

impose certain restrictions on the publicity of completed court 

proceedings. For example, publicity of matters canvassed in 

the completed trial of one accused person may pose a threat to 

the prospect of conducting a fair trial in a forthcoming 

case. lIZ This potential risk may exist, for example, where 

there has been an order made by a court for separate trials to 

be held on the ground that this may avoid the introduction of 

unfairly prejudicial material. Accordingly, we point out that 

the general rule imposing no restriction on publicity after the 

completion of the trial may need to be set aside where there 

are matters arising from earlier and completed court 

proceedings which pose a real risk of prejudice to an accused 

person in later and as yet uncompleted criminal proceedings. We 

do not consider it necessary to make any specific rule to 

achieve this result. It can be left to the discretion of the 

judge or magistr~te to make an order which seems appropriate 

given the particula circumstances. 
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3. Arrest and Committal Proceedings 

13.60 There are two stages of the criminal process as 

presently constituted which often give rise to prejudicial 

publicity. One is the arrest and initial appearance in court 

of an accused person which generally encompasses a hearing as 

to the accused person's entitlement to bail. The second is the 

committal hearing where the presiding magistrate must determine 

whether a person who has been charged with an indictable 

offence should be committed for trial before a jury. 

13.61 So far as publicity of the arrest is concerned, we 

propose that publicity be conf ined to reporting the 

circumstances of the arrest and a brief description of the 

offence which the accused person is alleged to have commi tted. 

In other words, publication of factual matters relating to the 

arrest would be permissible, but comment which would create a 

real risk of prejudice to a fair trial would be prohibited. 

13.62 At committal proceedings the prosecution case is usually 

given particular emphasis. This is partly because the 

prosecution presents its case first but also because the 

accused person rarely gives evidence. The fact that the 

prosecution may present evidence which is inadmissible at the 

trial and the fOl'mula by which a magistrate makes a 

determination to commit, particularly where there is reference 

to the likelihood of a convict::'~n by a jury, may also be seen 

as prejudicial influences upon a subsequent trial. ll3 
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13.63 If our proposal that committal proceedings be abol ished 

and replaced by a right to review the deciston to prosecute 

were adopted, these problems would be eliminated or 

diminished. 114 Less publicity would be given before trial to 

the prosecution case. The court hearing the challenge to the 

decision to prosecute would have the power, exercisable of its 

own motion or on the application of either party, to restrict 

or postpone publicity of all or any part of the hearing qn the 

ground that such publicity would be prejudicial to the fair 

trial of the accused person. l'le propose that such a general 

power should be available to the court in criminal cases 

irrespective of the nature of the proceedings. The court would 

then be able to make appropriate orders in all relevant 

circumstances. 

13.64 If commi ttal proceedings were to be retained, the 

publication of prejudicial material could be controlled by 

giving the court a general discretionary power to restrict 

bl - -t f - 1 d- 115. -pu lCl Y 0 commltta procee lngs, lrrespectlve of the 

nature of the charge. We would not favour the general 

prohibition of publicity such as exists in Scotland and 

Victoria, nor the partial controls contained in English 

legislation. 

4. The Penalty for Unlawful Publication 

13.65 The Australian Law Reform Commission has proposed, 

without specifying any figure, that maximum penalti~s should be 

prescribed for both sentences of imprisonment and fines imposed 

upon people convicted of contempt of court. 116 Mr Justice 
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Wa tson has also included maximum penal ties for offences in the 

nature of contempt in his draft Criminal Code for the 

Commonweal th.117 We consider that the current law, which does 

not specify a maximum penalty for contempt by the publication 

of prejudicial material before trial, is unsatisfactory. In 

our view, the range of sanctions available to the courts should 

include; 

* imprisonment; 

* fines including orders to pay the 
proceedings abandoned because of 
pUblication; and 

* orders to make public retraction 
publications or to publish the 
proceedings for contempt. 

D. Powers to Close the Court to the Public 

costs of any 
the offending 

of offending 
resul ts of 

13.66 We have already observed that one of the fundamental 

features of the administration of justice is that it should be 

open to the publ ic, in the sense not only that court 

proceedings can be attended by the public but also that they be 

subject to public scrutiny and criticism. Accordingly, the 

justification for the closure of a court to the public must 

itself advance the administration of justice or be based on 

considerations of such public importance as outweigh the 

general public interest in justice being open. Where public 

knowledge of matters emerging in the court proceedings would or 

might create the risk that a fair trial will be undermined, the 

closure of a court may be justified. We would regard this 

justification as one rarely likely to arise. It appears to us 

that the preferable measure for precluding undesirable 

pre-trial publicity is not the closure of the court but rather 
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appropriate 

proceedings. 

controls over the publication of court 

It is the effect of publicity on potential 

jurors, rather than the openness of the court's proceedings,' 

which threatens to jeopardise the conduct of a fair trial. 118 

13.67 In our view, whilst it is desirable that all courts 

should have a discretionary power to sit as a closed court in 

order to avoid undesirable pre-trial publicity, this discretion 

should only be exercised where it is necessary in the interests 

of the administration of just ice and where the ot'her measures 

available to control publicity are inadequate to secure this 

goal. This should mean that the courts would only be closed in 

exceptional ci rcumstances. The court should be able to 

exercise this power either of its own motion or on the 

application of any party and should be obliged to hear 

submissions on the appropriate exercise of the power in the 

circumstances of the particular case. 

13.68 The implementation of such a proposal should also aim 

towards the clarification of the present uncertainty as to 

whether the publication of material presented in closed court 

proceedings should constitute contempt. In our view, the 

publication of material which emerges in closed court 

proceedings should be a contempt unless the court makes a 

specific order that publication is either generally or 

conditionally permitted. In practice, it would be extremely 

difficult for the publisher to escape liability for contempt on 
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the basis that there was no intentional or negligent breach of 

the rule generally prohi bi ting the publication of closed court 

proceedings. 

13.69 Although the courts currently have certain powers to 

regulate publicity of the proceedings before them, these powers 

are nei ther comprehensi ve in scope nor necessarily designed to 

deal with the problem of undesirable pre-trial publicity. In 

order to remedy this inadequacy, we propose that any court 

conducting criminal proceedings should have a broad 

discretionary power, again exercisable of its own motion or on 

the application of any of the parties, to restrict publicity of 

the proceedings where that is necessary for the administration 

of justice and, specifically, in order to preclude a risk of 

prejudice to the fair trial of the case before the court. The 

court would be expected to take into account other restrictions 

on pre-trial pUblicity available before exercising this 

discretionary power. Accordingly, bearing in mind the general 

undesirability of restricting the publication of court 

proceedings, the power of the courts to suppress publicity 

would only be exercised in exceptional circumstances. 

E. Remedial Measures 

13.70 It must be recognised that publicity may well occur 

which breaches the restrictions and, although punishable 

accordingly, has also, in fact, the potential to prejudice the 

fair trial of an accused person. We consider it important that 

the courts be given appropriate powers, exercisable of thei r 
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own motion or on the application of either of the parties, to 

take remedial steps to diminish or eliminate any prejudice. 

Such steps should include, as at present, the postponement of 

the trial or a change in the trial venue. The present law in 

New South Wales does not permit the questioning of jurors as to 

the nature and degree of their exposure to prejudicial 

material. In our Report The Jury in a Criminal Trial, we made 

various recommendations designed to overcome the likelihood 

that jurors may be affected by exposure to prejudicial 

material. ll9 

F. Publicity as to Penalty 

13.71 The restrictions on publicity outlined above, and the 

remedial steps available to counter the effects of prejudicial 

publicity, all proceed on the basis that it is a jury, and not 

a judge or magistrate, that is susceptible to improper 

influence by pre-trial publicity.l20 However, there is one 

restriction on publicity which some members of the Commission 

tentatively support which is concerned with a decision which is 

not by a jury but by a judge or magistrate, namely, the 

question of the penalty to be imposed on an accused person in 

the event of his or her conviction. All the members of the 

Commission consider that there should be no improper influence. 

re al or percei ved, on the court's capacity to make an 

appropriate determination on penalty but they are currently 

divided as to the means which should be adopted to ensure this. 
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13.72 Some members of the Commission tentatively propose that 

from the time of arrest or a decision to prosecute (whichever 

first occurs) until the final disposition of any prosecution, 

and irrespective of whether the accused person has pleaded 

guilty or indicated an intention so to plead, there should be a 

general prohibition against public statements as to the nature 

or quantum of the penalty which should be imposed on the 

accused person. Those members of the Commission who do not 

support this proposal believe that it is inappropriate to 

suggest changes in procedure which are based on a presumption 

that judges and magistrates are susceptible to the influence of 

prejudicial publicity.12l The point has been well made in the 

Supreme Court of South Australia: 

Magistrates are, by the nature of their 
qualifications, training, and experience, both 
competent and entitled to listen to information 
or evidence that, for reasons subsequently found 
to be valid, ought to be and is discarded, and 
thereafter to dismiss it from their minds and to 
decide a case or make an adjudication as if that 
information or evidence had never come to their 
notice. 122 

VI. SUMMARY OF TENTATIVE PROPOSALS 

1. Restatement of the Law of Contempt 

13.73 That part of the law of contempt of court which relates 

to the publication of material which may prejudice the conduct 

of a forthcoming trial should be clarified and redefined by a 

comprehensive legislative enactment. This should repeal the 

current common law rules but so much of them as is considered 

appropriate may be preserved by their inclusion in the new 

legislation. 
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2. General Restrictions on Publication of Prejudicial Material 

13.74 There should be a general prohibition on publication 

before trial of information which may prejudice the fair trial 

of the case. The right of the media to publish or broadcast 

material relating to the investigation, the arrest and the 

decision to prosecute an accused person should be restricted 

from the time it becomes obvious that a particular person is 

likely to be charged with an offence. From this time until it 

becomes apparent that the matter will not be heard by a jury, 

information concerning the following should be prohibited from 

publication: 

* the prior criminal record or the character or 
reputation of the accused person; 

* the existence or the contents of any confession 
or statement made by the accused person or the 
refusal or failure of the accused person to make 
any statement; 

* the results of any examinations or test or the 
fact that the accused person refused to submit to 
any examination or test; 

* the credibility of any prospective witnesses; 

* any opInIon or conjecture suggesting that the 
accused person is guilty; 

* views as to the penalty to be imposed. 

3. Emphasis on Prejudice as to Guilt 

13.7S Since the purpose of a criminal trial is to establish 

whether the accused person is guilty or not, it follows that 

the law should seek to avoid the publication before trial of 

material which is likely to prejudice a court in determining 
< 

the question of guilt. On the other hand, since a criminal 
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trial is not primarily an inquiry to determine whether the 

accused person is innocent, the publication before trial of 

material which tends to suggest that the accused person is 

innocent should not be seen to prejudice the conduct of a 

criminal trial. Putting this another way, an accused person is 

enti tled to seek to establish his or her innocence by any 

means. In order to establish the guilt of an accused person, 

it is necessary to obtain the judgment of a court in which 

guilt has been established according to law. One aspect of the 

law which must be observed is the necessity to ensure that the 

judgment is not the result, or is not seen to be the result, of 

prejudicial influences. 

4. The Standard of Prejudice 

13.76 The law relating to the publication of prejudicial 

material before trial should attempt to preclude any prejudice 

to the forthcoming proceedings, not only the more extreme forms 

of prejudice. On the other hand, it should not extend to cover 

publications where the risk of prejudice is insignificant or 

trifling. Accordingly, the standard which we consider should 

be adopted to distinguish between prohibited and permissible 

publications is that of "a real risk of prejudice". 

5. No "Public Interest" Defence 

13.77 The Commission raises for consideration the question 

whether there should be a "deL ... ace" of "public interest" which 

would make it permissible to publish otherwise prohibited 

material. Some of the members of the Commission consider that 
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the notion of "public interest" is, in this context, so vague 

and uncertain and capable of such vastly differing 

interpretations that it could render the general prohi bi tion 

against the publication of prejudicial material before trial 

ineffective. Rather than permit a "defence" of "public 

interest", those members think it preferable that this is a 

matter which should be taken into account by the prosecuting 

authori ty in determining whether a prosecution for contemp't by 

unlawful publication should be instituted. The perceived 

existence by the publisher of a "public interest" would also be 

relevant in the event of a conviction to the question of the 

appropriate penalty. 

6. No Restriction on Reporting of Court Proceedings 

13.78 As a general rule, all proceedings in criminal cases 

should be conducted in open court and there should be no 

restriction upon the media publishing reports of those 

proceedings provided that the publication is a fair and 

accurate report and is published within a reasonably short 

period (having regard to the nature of the publication) after 

those proceedings have taken place. So far as the pUblication 

of completed court proceedings is concerned, the only 

restriction should be on the publication of material which 

carries with it the risk of prejudicing the conduct of a 

forthcoming or current trial. 



- 610 -

7. Courts to have General Power to Prohibit Publication 

13.79 A court conducting a hearing of any kind before the 

trial of a criminal case should have the discretionary power, 

exercisable of its own motion or on the application of a party, 

to make an order prohibiting the publication of all or any part 

of the proceedings where it considers that there is a real risk 

that the publication of the proceedings will prejudice the fair 

tri a1 of any criminal case. An order of thi s kind may be made 

subject to such conditions, or varied or revoked, as the court 

thinks fit. 

8. Courts to have General Power to Order Court Closed 

13.80 A court conducting a hearing of any kind before the 

trial of a criminal case should have the discretionary power, 

exercisable of its own motion or on the application of a party, 

to make an order that the proceedings be heard in closed 

court. An order of this kind may be made subject to such 

conditions, or varied or revoked, as the court thinks fit. 

9. Criminal History of an Accused Person Not to be Published 

13.81 The publication before trial of material which 

simultaneously identifies a person as being charged with an 

offence and as having a prior criminal history should, subject 

to the exception noted in para 13.83, be prohibited where the 

hearing of the offence charged is or may be before a jury. 

This proposal was the subject -f a formal recommendation in our 

Report The Jury in a Criminal Tria1. l23 
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10. No Photographs in Identification Cases 

13.82 In any criminal case in which the identification of the 

accused person is likely to be in issue, the media should, 

subject to the exception noted in para 13.83, be prohibited 

from publishing a photograph, sketch or any other 1 ikeness or 

description of a person in circumstances suggesting that he or 

she is either suspected of or charged with a criminal offence. 

11. Special Circumstances Justifying Prejudicial Publicity 

13.83 The prosecuting authority or the police may publish so 

called identikit pictures of a suspected person or a photograph 

or information disclosing the criminal history of an accused or 

suspected person where it is necessary to obtain assistance in 

the apprehension of a suspect, for the purpose of warning the 

public of any perceived danger or otherwise to assist in the 

investigative process. Publications of this kind should be 

permi tted notwithstanding the fact that the publication of the 

information may prejudice a forthcoming. trial. 

12. General Prohibition on Publication of Disputed Evidence 

13.84 A court conducting pre-trial proceedings in a criminal 

case should generally make an order prohibiting the publication 

of any material presented during those proceedings where there 

is, or is likely to be, any issue or dispute as to the 

admissibility of that material in evidence at the trial. The 

court should attempt to determine the likely issues at trial 

before making an order of this kind and an order should not be 

made where the accused person expressly requests that 

publication be permitted. 
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13. Prosecuting Authority and Defence to Limit Media Contact 

13.85 The police, the prosecuting authority and a lawyer 

appearing for an accused person should not release for the 

purpose of publication any information or opinion relating to a 

pending or current criminal trial if there is a real risk that 

the publication of that material will prejudice the conduct of 

a fair trial or otherwise interfere with the administration of 

justice. 

14. No Public Comment Regarding Appropriate Penalty 

13.86 From the time a person has been arrested or a decision 

to prosecute has been made (whichever occurs first) and until 

the disposition of the case, irrespective of whether there has 

been an indication during that period that the accused person 

intends to plead guilty, there should be a general pro hi bi tion 

against any person making a statement intended to be published 

to the general public which contains an opinion as to the 

sentence or penalty which should be imposed on the accused 

person. If this provision is implemented, it should not 

restrict publication of the penalties which are capable of 

being imposed upon conviction for a given offence. 

15. Publicity Reduced by Abolition of Committal Proceedings 

13.87 The abolition of committal proceedings should mean that 

there is less publicity given to the prosecution case before 

the trial, thereby reducing the possibility that potential 

jurors will develop a view about the case inconsistent with 

their obligation to consider the case on the basis of the 

evidence presented at the trial. Unless the decision to 
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prosecute is the subject of a pre-trial challenge made by the 

accused person to the prospective court of trial, there will be 

little publicity of the case generated by the media reporting 

proceedings that have occurred in court. 

16. Powers of Trial Court to Ensure Fair Trial 

13.88 Where the publication of prejudicial material has 

jeopardised the prospect of conducting a fajr trial, the 

prospective court of trial should have the power, exercisable 

of its own motion or on the application of a party, to do any 

of the following if it considers that it will increase the 

likelihood of a fair trial: 

'" change the venue of the trial; 

'" postpone the trial for such period as will 
diminish or el iminate the influence of the 
prejudicial publicity; 

'" in the case of trials to be heard by a jury, 
invite potential jurors to disqualify themselves 
if they have been subjected to material which 
they consider makes them either unable or 
unlikely to approach the case impartially;124 

'" require an appropriate remedial statement to be 
published. 

17. Specific Penalties for Contempt 

13.89 The maximum penalties capable of being imposed upon a 

person convicted of contempt of court should be specif ied by 

legislation. The court should have the power to impose a 

sentence of imprisonment or a fine or both, to make an order 

that costs of proceedings be paid by the offending publisher 

and to order that a retraction be published. We make no 
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proposal as to the maximum penalty to be available other than 

to say that the Justices Act s152, which provides that a person 

convicted of contempt of a Local Court should be liable to a 

maximum fine of fuur dollars ($4), should be repealed. 
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