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PREFACE

With the Law Enforcement Assistance Act of 1965, the
federal government launched its first major effort to im-
prove state and local law enforcement. Police efficiency and
morale were understandably given a high priority, and the
present series of Police Guidance Manuals was among the
early projects sponsored by the Office of Law Enforcement
Assistance of the United States Department of Justice.

The aim of the project was to provide metropolitan po-
lice departments and policemen with brief, informal, inter-
esting reviews of some main concerns in police operations.
We wanted to'answer questions which any thoughtful police-
man would ask about his job. We wanted every policeman
to know the pros and cons of the great controversies about
law enforcement, we wanted to treat him as a thinking, influ-
ential person, not.as an automaton mechanically patrolling
the streets and enforcing laws under a system which must
often seem arbitrary unless history and reasons are provided.
We wanted to recognize the policeman as a person who exer-
cises important discretion in law enforcement, an official who
must know when to refrain. from action, when to restrict his
intervention to warning, as well as when to arrest, We wanted
to help the forward-looking ‘“top brass’ in the police depart-
ments to articulate general policies, a difficult task for ad-
ministrators absorbed by daily crises, political, budget, and
public relations problems. We wanted to provide police
academies with materials constituting an outline of a train-
ing program,

The manuals do not purport to cover all subjects requir-
ing training in a police department. In particular, this series
is not the place to go into such matters as analysis of finger-
prints, or handwriting, ballistic evidence, use of lie-detectors,
interrogation techniques, or organization of communica-
tions. These specialties, practiced by a small minority of the
police force, require more elaborate and technical exposi-
tion, and have less bearing on relations between the police
aud the community. The manuals make it clear that even
on the subjects that are dealt with the information here
must be supplemented and occasionally corrected by regular
directives of the police department, by other training pro-
grams, and by day-to-day orders of superiors,




We have drawn heavily on the great recent studies of
law enforcement, especially the Report by the President’s
Commission on Law Enforcement and Administration of
Justice (‘“National Crime Commission') entitled The Chal-
lenge of Crime in a Free Society (1967) and some of its
excellent Task Force Reports, e.g., The Police, Assessment
of Crime, Organized Crime, Juvenile Delinquency. The
Report of the National Advisory Commission on Civil Dis-
orders (1968) provided authoritative background on the
nature and causes of “race riots”; and the Federal Bureau
of Investigation’s Manual on Prevention and Control of
Mobs and Violence (1967) is relied on for guidance in this
difficult field. We have also drawn on leading books and
articles relating to criminology, criminal procedure, bail, and
many other subjects. Reading lists are incorporated in each
manual.

The manuals were prepared in collaboration with the
Police Department and District Attorney of Philadelphia.
To be most useful to Philadelphia law enforcement officers,
to whom the manuals will be issued on publication, they re-
flect at many points Pennsylvania law and Philadelphia
practice and conditions. However, a prime purpose of the
project was to provide a model for metropolitan police
forces generally. The main problems are similar throughout
the country, and legal differences are peripheral. We believe
that, even without local adaptation, the manuals will be
helpful in other cities. Local adaptation could be made
merely by printing a supplemental sheet of variations and
local references. But we expect local versions of these
Police Guidance Manuals to be prepared in major cities,
using large blocks of our material unchanged.

Others besides police departments may find one or more
of the manuals useful as educational tools. The manuals are
written in a style intended for readers with a high school
education. Education regarding the legal system and law
enforcement has been virtually non-existent in high schools,
while interest in this aspect of society has mounted steadily.

We also hope that there will be material of interest here
to police reporters, news editors, urban planners, and or-
ganizations interested in race relations and civil liberties,

The authors’ qualifications to venture on the present
project embrace experience in investigation, prosecution, and
defense of criminal cases, as well as in law teaching. How-
ever, we felt it essential also to have direct contact with
police experience. For this purpose, we spent many hours in
consultation with officers of the Police Department at all
levels, and rode with police patrols. Drafts and redrafts of
the manuals were circulated to the Police Department and
District Attorney of Philadelphia, as well as to colleagues at
the University of Pennsylvania and to our National Board
of Consultants. Errors of fact, law, and judgment for which
we must; bear responsibility may nevertheless be found in
the manuals. Improvements will be made as the series is
adapted elsewhere or goes through later editions in Phila-
delphia. The present manuals will have served their pur-
pose if they prove to be a useful device for orienting large
bodies of policemen to their difficult calling.

Louis B. Schwartz
Stephen R. Goldstein

Philadelphia, November 1968
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1. Purpose of Police Guidance
Manuals

The purpose of this series of pamphlets ‘is to answer ques-
tions that many policemen have about their jobs:

When am I supposed to make an arrest? When am I
allowed to use force? When can I stop a person on the
street and get information from him? Does he have to an-
swer? Can I frisk him? What am I supposed to do when a?u
person refuses to stop, or abuses me, or resists arrest?
When can I force my way into a house, store, or apartment
for law enforcement purposes? Why does the law prevent
me from doing some things that would. make it easier to
catch criminals? What about bugging, wire-tapping ? What
is the Bill of Rights? What are “civil libertxes”? When
and why does the United States Supreme Court interfere
with local law enforcement methods approved by our own
state courts?

What is “disorderly conduct,” ‘‘breach of the peace,”
“vagrancy,” “loitering”? What am I supposed to do about
crowds, demonstrations, corner gangs, noisy parties,
drunks? Why are some laws not fully enforced especially in
the fields of gambling, drink, and sex? When should 1 warn
rather than arrest for an offense? How and why do juve-
niles get special treatment? Drunks? Insane? How far am
I supposed to go, in the line of duty, to be a helper or social
worker rather than a law enforcement officer? How can
policemen work to change bad laws and improve law
enforcement?

Complete answers to these questions would call for much
more space than we have in these manuals. It would also
take us into complicated legal issues to an extent suitable
only for lawyers. So these manuals will not try to do more
than give you the main outlines of the answers to police-
men’s questions.
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Police Guidance Manuals are not a substitute for regula-
tions of the Police Department. The policeman is bound by
‘those regulations and the orders of his superior officers*
even if something in these manuals seems to the contrary.
The purpose of the manual is to give a general understand-
ing of the duties of the policeman and the limits of his
responsibilities,

2. Responsibilities of the Police: Taw
Enforcement and Community
Service

The two main functions of the police are law enforcemens
and general community service. Law enforcement activities
—maintaining public order and security, apprehending of-
fenders, and preventing crime—are the primary and pecu-
liar responsibility of the police. There is no other agency to
do that job. The public relies exclusively on the police and
prosecutors for this. Most criticism of police operations
arises in the area of law enforcement, since this part of a
policeman’s work involves arrests and use of force, and
since these operations are subject to review by the prose-

cutor and the courts. Accordingly, the present series of
Marnuals concentrates on law enforcement aspects of police

responsibilities.

On the other hand, the average policeman will find that
he has to do with criminals and crime far less than he has to
do with non-criminal situations where people just need help
of one kind or another. In the course of a patrol, the po-
liceman will help a stranded motorist, give directions to a
lost tourist, report a fire, look for a2 missing child, assist in
getting medical aid for a heart attack victim, take com-
plaints about garbage collection, take a drunk home, settle
arguments between a husband and wife, give information
about the juvenile court, social security, or other govern-
ment operations.

Many polictmen, especially new recruits, get their ideas
about police work from TV shows or detective stories.

2
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Therefore they believe that comrr_mnity services arex}’t
really part of the job, or gren’t very important. Sorge erl)t-
ers argue that most of this sort of thing shquld be done by
“social workers.” The Task Force on Pohge of the _Na-
tional Crime Commission came to the opposite conclusion:

Jroposals to relieve the police of what are essen-
tially social services have also_been lacking in their
consideration of the relationship of such services to
the incidence of more serious crimes. D.ornestlc .dxs-
turbances, for example, often culminate in a serious
assault or a homicide. The down-and-out drunk is al-
most a certain victim of a theft if he is left to lic on
the street and has any article of value on him. . The
streetwalking prostitute may, in one sense, be primar-
ily a social problem, but many streetwalkers engage
regularly in arranging the robbery of their patrons as
a supplement to their income.

It might be desirable for agencies other than the
police to provide community services that bear no re-
lationship to crime or potential crime situations. But
the failure of such agencies to develop and the rela-
tionship between the social problems in question and
the incidence of crime suggest that the police are likely
to remain, for some time, as the only 24-hour-a-day,

LEcTM?ES’ BY:




7-day-a-week agency that is spread over an entire city
in a way which makes it possible for them to respond
quickly to incidents of this kind.

With regard to law enforcement, which is the overriding
concern of the police, the most important thing to bear in
mind is that the police share law enforcement responsibility
with many other types of officials. You will know your own
job better if you understand the jobs of these other officials.
There are prosecutors, defense lawyers, magistrates,
County Courts, Courts of Quarter Sessions, the Superior
Court, the Supreme Court of Pennsylvania, the Supreme
Court of the United States, the City Council and the State
Legislature. There are the F.B.I. and other federal investi-
gating agencies, There are probation officers, parole offi-
cers, the prison people, the Parole Board, the Board of
Pardons. Each one of these has a special assignment in law
enforcement. By and large, the assignments don’t overlap.
For example, judges are not supposed to go out and catch
criminals. Prosecutors don’t make the laws—that’s the job
of the State Legislature. Policemen aren’t authorized to ad-
minister punishment or correction of law violators—the

- law assigns that job to the judges, the prisons, and the pa-

role people. Many of the rules that control police have to
do with this matter of sharing law enforcement with other
officials, and keeping the police from doing the job assigned
to these other officials. The rest of this manual tells about
the part assigned to these other officials who share responsi-
bility with the police in dealing with crime and criminals.

3. The Magistrate’s Job

The magistrate, like other judges, has many duties that
do not concern law enforcement and the police. For exam-
ple, he hears minor civil cases involving claims for debts or
damages between landlord and tenant, employer and em-
ployee, sellers and buyers. We are here concerned with the
magistrate’s share in law enforcement. His main responsi-
bilities in this field are:

-
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(i) verifying the basis for police action in relation to
arrests and searches; :

(it) advising the accused of his rights, including the
right not to answer questions and the right to have a
defense lawyer;

(i) deciding, in case of serious charges, thether there
is enough evidence on hand to ]USdtlfY holding the ac-
cused for trial;

(iv) if so, deciding whether the man can be safely re-
leased while awaiting trial;

(v) fixing the amount of bail, if any is 'requii'ed to as-
sure that the accused will show up for trial;

(vi) in minor criminal cfises, trying the accused, deter-
mining guilt, and fixing the punishment,

. MAGISTRATES’ RESPONSIBILITIES IN
A %ELATION TO ARRESTS AND SEARCHES

Magistrates are directed by law to check on arrests and
searches. They do this beforehand in warrant cases and
afterwards in cases of arrest and search without warrant.
The rules of arrest and search are discussed in Palice Guid-
ance Manuals 4 and 5. Generally, arrest without a war-
rant is for cases where circumstances require the policeman
to act on the spot, without advance approval by a judge, as
where the crime is committed before his eyes, or where he
finds a person reasonably suspected of having commxtted a
serious crime (‘“felony”) who might disappear if the po-
liceman had to go for a warrant before taking him into cus-
tody. Otherwise, a warrant should be secured.

Warrants: Advance Authorization by Magistrate

By issuing a warrant, the magistrate authorizes the po-
liceman to make an arrest or search. The magistrate is
supposed to issue the warrant only if the policeman has
shown him evidence to justify taking the man into custody
or looking iato his private quarters or belongings. Of
course, that doesn’t mean that the policeman at this stage
must have enough evidence to prove guilt. It's enough if
the evidence provides reasonable ground for believing the
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particular individual is probably guilty of the offense. On
the other hand, the magistrate is not supposed to issue a
warrant just because a policeman asks for it, or because the
policeman suspects, even strongly, that the man is guilty.
The policeman has to show the magistrate what his suspi-
cion is based on. It's the magistrate's job to decide whether
the facts on which the policeman's suspicion is based are suf-

ficlent to warrant arrest or search. If it were otherwise,

there wouldn’t be much point to going to a magistrate for a
warrant. The policeman, or a police sergeant, could issue
his own warrant.

Many people believe that the warrant procedure is a
waste of time. They point out that the magistrate nearly
always issues warrants requested by the police, and that de-
lay and expense result from the need to go through this
“formality”. Also, magistrates are. not always wise, well-
trained, or even honest. : B

Defenders of the warrant procedure argue that the rea-
son magistrates rarely refuse a warrant is that the police,
knowing they must give the magistrate evidence to go on,
usually meet the requirement satisfactorily. So there’s no
occasion for the magistrate to refuse. They argue, further,
that if there were no need to satisfy the magistrate, the po-
lice would be tempted to act on pure suspicion, and so inter-
fere more often with private citizens who turn out to have
done nothing wrong. As for the poor guality of some mag-
istrates, defenders of the warrant procedure say the cure

for this is a better law on selection and training of magis-
trates.

In any event, the warrant procedure has been a part of
our basic and constitutional law for centuries. It could not
be abandoned without amending the state and federal consti-
tutions. Amending the State Constitation is difficult. It re-
quires approval by two-thirds vote of successive legislatures
and a vote of the people. Amending the Federal Constitu-
tion is even more complicated., This is one of the cases
where part of the law enforcement responsibility is not up
to the police but belongs to other agencies. It is the legisia-
ture and the voters who make the rules. Police and magis-
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trates have no authority to make rules or amend constita-
tions. Their job is to enforce rules made by others, and to
observe the rules themselves.

Policemen, as citizens and as experts in law enfc?rce_men.t,
have a perfect right to seek changes in the Constitution in
relation to warrants as well as other matters. In talfzmg his
personal position on such questions, the policeman \.vdl want
to consider all the pros and cons. One of t.he main things
to be considered, apart from the saving in time that would
result from eliminating issuance of warrants by magistrates,
is the long history in England and America of having some-
body beside the policeman o.k: arrests and searches. ,.The
good. professional policeman is trained to be suspicious,
alert to crime, interested in slim clues. His natui"zq and
proper impulse is to pursue all lez-lds. . But these quahtles. (})]f
a good policeman, given free reign in arrests and search,
will lead to a.good many unpleasant mistakes affecting in-
nocent people. Such mistakes tepd to build up feeling
against the police. This feeling was so strong before and
during the American Revolution against England that re-
sentment against English law enforcement methods was one
of the main motives of the rebellion. When the Revplutmn
was successful and it came time to write a Constitution for
the United States, the colonists insisted on a Bill of nghts‘
including the Fourth Amendment, which says:

“The right of the peaple to be secure in their persons,
houses, papers and effects shall not be infringed, ,a’nd
no warrants shall be issued but on probable cause.

The Americans were so determined to guarantee these
rights that they would have turned down the Constitution
and the whole idea of establishing the United States if
agreement . had not been reached to include the Bill of
Rights in the Constitution.

Magistrates’ Review Following Arrest

Whether the arrest is with or without a warrant, the
prisoner must, under the laws of all states, be bro(\‘xg..ht be-
fore a magistrate ‘“‘promptly” or “forthwith’ or - yvxtht_)ut
unnecessary delay'.? The main purposes of this requircment

7
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are to advise the accused of his rights, assure him an op-
portunity to get a lawyer, give him a chance to get out on
bail, or, if he is not to be released, to transfer his custody
from the police to the jail. At the same time the arrested
person gets a chance to show that he is not the person
named in the arrest warrant, or that for other reasons there
is no basis for holding him.

Just as the magistrate would be stepping out of bounds
if he went out playing detective and trying to make ar-
rests, sa the policeman would be stepping out of bounds if
he tried to make decisions about how long an arrested man
should be held. The policeman, can, of course, give the

magistrate all the information he has which shows why the:

man should be held. But it's up to the magistrate to make
this decision,

B. BAIL

The Philadelphia magistrate can set bail at his discretion
for minor offenses. For more serious offenses, e.g. arson,
rape, burglary, robbery, magistrates formerly had no
power over bail, which had to be fixed by a judge of the
Quarter Sessions Court. Under Criminal Rule 4002, how-
ever, magistrates have been given power to set bail in this
class of serious offenses but only with the consent of the dis-
trict attorney.

Bail-is an ancient system for making sure that the ar-
rested person need not be kept locked up while awaiting
trial and to make sure that, if released, he will show up at
the time of trial. Originally, some trustworthy friend of’
the accused would put up money or property as a pledge
that the accused would appear. The accused was then re-
leased in the custody of his friend. Later, providing bail
became a business. The professional bail bondsman for a
fee gives the court a bond (that is, a solemn promise to pay
a stated amount) secured by real estate or other valuables.
If the accused shows up, the bondsman gets his bond back.

In recent vears, bail practice has been seriously criticized
on a number of grounds. Poor people have had to pay ex-
cessive fees. Where some people can afford to pay for bail
and others cannot, the poor defendant stays in jail while

8
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the rich defendant goes free, even though t'he poor defepd-
ant might be just as reliable so far as sl}OWlng up for trial.
Needless jailing of reliable defendants is expensive for the
state, usually puts the defendant out of a job and his fan}xly
on welfare, and interferes with proper preparation for trial.
Occasionally there are scandals invelving unlawful arrange-
ments between bail bondsmen, policemen, and lawyers. A
crooked bondsman will pay a crooked policeman to steer
arrested persons to the bondsman. A crooked lawyer will
pay a crooked bondsman to steer “‘customers” to the lawyer.

Recent reforms in the field of bail include substituting
summons for arrest in minor cases, increasing use of release
on own recognizance (ROR), and arrangements for sup-
plying the magistrate or judge with more information about
the reliability of arrested persons so that the gqod risks
can be released pending trial without bail or on bail so low
that the poor can afford it.

One of the important things a policeman should und.e;‘-
stand about bail is that the law does not authorize setting
bail high for the purpose of keeping the accused in jail as a
punishment for the offense. Even if the offense is a bad one
and it appears quite clear that the defendant is guilty, pun-
ishment can only begin after trial and sentence by a court.
High bail is authorized only where nécessary to assure dF'
fendant’s presence at trial, or possibly (the law is uncertain
here) where there is danger that he might interfere with
justice in other ways, for example, by attacking or threz}t-
ening witnesses. If there's nothing of that sort in the pic-
ture, and if the accused is not likely to become a fugitive,
because he has a family and a job here, he's entitled to be
free under reasonable bail until he has been properly con-
victed. That is part of what iz meant by the “presumption
of innocence.”




4. Detention Before Trial; The
Jailer’s Job

If the magistrate decides that the arrested man should
be held, and the defendant cannot raise the bail, the man is
sent to the *‘untried department” of the county jail to await
action by the grand jury or trial. The important thing
about this from the point of view of a policeman is that it
is another case where the law draws a sharp line between
the job of the police and the assignment of other officials in
law enforcement. The law provides a special place to keep
untried defendants, with special rules about the conditions
of confinement. The jailer is responsible. He has to make

sure that the prisoner cannot escape, that he can get in .

touch with, and be seen by, his relatives and a lawyer. That
is why it is improper for the magistrate to remand a pris-
oner into the custody of the police, except with the consent
of the arrested man and his lawyer. It is the policeman’s
job to gather evidence and catch criminals. It is the magis-
trate’s job to make preliminary disposition of the prisoner.
It is the jailer’s job to hold untried, as well as convicted,
prisoners.

5. The District Attorney’s Job

The District Attorney, of course, handles the actuaPpros-
ecution of cases in court. He also has many responsibilities
before trial that affect the policeman’s job. In the first
place, he is the man elected by the people to decide what
cases or classes of cases should be prosecuted. Somebody
has to make decisions of this sort because the Police Depart-
ment never has enough officers to investigate all possible of-
fenses and the number of assistant district attorneys is
strictly limited. Many obsolete laws are on the books,
which it would be unjust or impractical to try to enforce.

The District Attorney is in daily touch with the Courts
and knows what offenses they take seriously so that it is not
a waste of time to prosecute. He also knows from experi-
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ence how much evidence it takes to satisfy a judge and con-
vince a jury. For all these reasons, the D.A. is the man
who makes “prosecution policy,” that is, he decides what
kinds of cases are worth prosecuting and can be won. Since
that is his job and not the job of the police, the Police De-
partment takes its cue from him in this regard. It would
be wasteful and improper for individual policemen to en-
gage in investigations and make arrests in classes of cases
not covered by prosecution policy. On the other hand, the
policeman should not overlook offenses covered by prose-
cution policy merely because he doesn’t agree with the law
or doesn’t like the prosecution policy. Still, many situations
that might be prosecuted under established prosecution pol-
icy are so minor that a policeman can legitimately decide to
warn rather than arrest. See Police Guidance Manual No. 7.

One area where the policeman must bear in mind who
has the responsibility is the problem of illegal methods of
investigation. The Police Department and the District At-
torney cooperate on this because each of them has some
responsibility here. The D.A. knows he will lose cases in
court if it comes out that evidence has beén illegally ob-
tained. He also has a constitutional and professional obli-
gation not to take improper advantage of an accused per-
son. Furthermore, since it is a crime to engage in certain
types of investigatory practice; e.g., wire-tapping, the D.A.
has a personal concern not to become involved. It would
also be embarrassing for both the D.A. and the Police De-
partment if the D.A. were put in the position of having to
prosecute a policeman for illegal law enforcement methods.
Accordingly, the police are. generally guided by the D.A.’s
legal advice on methods of surveillance, search, eavesdrop-
ping, and the like,

An important thing to remember about the District At-
torney is that he is bound by law and by the rules of the
legal profession to see that all important evidence is laid
before the judge and jury, whether the evidence favors the
defendant or the government. It is not his job to convict
somebody by holding back evidence that might raise doubts
about guilt in the minds of the jurymen. This is another
case where it is a question of who has what responsibility. It
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is the responsibility of the jury (or the judge in cases tried
without jury) to decide who is guilty on the basis of all the
evidence. It is the job of the lawyers to present all the evi-
dence.

Normally, where there is a prosecuting attorney and a
defense attorney, the prosecuting attorney can count on the
defense attorney to put in all the evidence favorable to the
defendant. So the prosecutor concentrates on putting in the
evidence against the defendant. But it sometimes happens
that the defense hasn't been able to find evidence or wit-
nesses they want, and the prosecutor has the evidence or
knows where it can be found. It is up to the honest prose-
cutor in such cases to let the defense know about it. If he
doesn’t do that, for example, because he’s satisfied that the
defendant is guilty but might get off on the basis of the un-
disclosed evidence, the defendant might be unjustly con-
victed. The injustice would result from the District At-
torney wrongly trying to do the jury’s job as well as his
own. He knows all the evidence and he makes up Ais mind
that the defendant must be convicted, so he holds back some
evidence. But that preverts the jury from doing its job,
which is to decide wheth . the defendant is guilty based on
all the evidence.

What has just been s id about the District Attorney’s
duty throws some light ~ what the policeman’s duty is.
Just as the District Attorney should not hold back from
the court evidence that might acquit the defendant, so the
police may not hold the same kind of evidence back trom the
District Attorney. The District Attorney can’t make intel-
ligent decisions about whether to prosecute, and how to pre-
sent the case, unless he knows all there is to know about the
case, favorable and unfavorable. For example, the police
should tell him, if it’s so, that the complaining witness in a
robbery at first gave a description that doesn’t fit the de-
fendant, or was unable to identify the defendant in a line-up.
Quite apart from the needs of the District Attorney, the
conscientious policeman wants the truth to come out, and
therefore gives equal attention and treatment to evidence
for and against suspects.

12
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6. The Grand Jury’s Job

The grand jury is an arm of the Court of Quarter Ses-
sions. It consists of 23 people summoned to each term of
court and ordinarily serving for only that term. At the be-
ginning of the term, the judge instructs them as to their
duties, mainly to consider cases presented to them by the
District Attorney. Theoretically, the grand jury screens out
cases which it would be unjust to prosecute, and returns in-
dictments in the cases which they think should be prosecuted.
The indictment is the first formal accusation in serious
cases. After indictment the case is in the hands of the trial
court,

The reason we say that grand jury “screening” is only
theoretical is because the grand jury is usually so much
under the influence of the D.A. that its decisions really are
his decisions. He prepares the indictments for them. He
produces the witnesses befure them. He advises them as to
the strength of the evidence. They are very likely to act on
his advice, although occasionally there is a “runaway grand
jury” that exercizes its ancient power to go into matters
not submitted by either the D.A. or the Court. Anyway,
most of the screening out of poor cases has been done be-
fore the case gets to the grand jury. The police themselves
drop.sorae. The magistrates drop some. The D.A. drops
some after considering the testimony taken in the magis-
trate's court.

Sometimes a D.A. wants to drop a case but is not willing
to take the responsibility publicly. He covers himself by
presenting the case to the grand jury, which conducts its
proceedings in secrecy. Acting on the D.A.'s advice, the
grand jury “ignores” the indictment he has prepared.

Some people believe the grand jury has outlived its use-
fulness, and is a needless formality in modern criminal pro-
cedure. They say it had its uses in days before the develop-
ment of professional police and responsible public prose-
cutors, It has been abolished in many states. Where it is
abolished, a paper called an “information” becomes the first
formal accusation. It is drawn up and filed by the D.A.

14
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Charge by information is used in Pennsylvania for misde-
meanors and other minor offenses, and in cases where in-
dictment is waived. :

Those who favor retaining the grand jury argue that
there ought to be some body of citizens with. power to go
around the D.A. if he is corrupt or incompetent. Also an
honest D.A.-can make effective use of the grand jury to
conduct major investigations by employing its power to issue
subpoenas, to compel witnesses to testify under oath, and
to demand documents and records. The D.A. in Pennsyl-
vania does not on his own have any of these powers. Per-
haps they would have to be given to him if the grand jury
were abolished. Some people would object to that because
they fear to put so much power in the hands of a political
figure. In contrast, ‘the grand jury subpoena is controlled
by the Court. It would be possible to give the power to the
D.A. subject-to some court control.

This debate over whether the district attorney should
have power to make witnesses talk helps explain why the
law gives so little power to policemen to compel suspects or
arrested persons to answer questions or hand over evidence
against themselves. It is once more a question of whose
job it is to do that sort of thing.

7. The Defense Attorney’s Job

The job of the defense attorney is to help the accused in
every lawful way before trial as well as during trial and on
appeal. A person charged with crime is in very seriouvs trou-
ble. He's got a lot going against him. There's a big, pro-
fessional detective foice looking for evidence against him.
The judge and the jury are inclined to believe, as anybody
would, that the accused is most likely guilty or else the police
wouldn't have arrested him, the magistrate wouldn’t have
held him, the grand jury wouldn't have indicted, and the
district attorney wouldn’t be pushing for conviction. Fi-
nally, the law is complicated. Most people are scared by it
and afraid they'll be tripped up.
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The way we Americans look at it, a fellow caught in this
situation is entitled to one man who'’s on his side and knows
the law—a defense lawyer. To begin with, the defense law-
yer is supposed to investigate the case from the point of
view of his client’s innocence or mitigating circumstances.
From experience, he knows what kind of witnesses and tes-
timony will be helpful to the defendant, and what kind of
checks should be made to expose weaknesses in the evidence
of probable prosecution witnesses. This kind of investiga-
tion is often more important than the showy business in
court, because it's the facts, more than speeches, that influ-
ence judge and jury.

Investigation is so important that some people think the
defendant doesn’t get a fair break (unless he's rich and can
hire expensive investigators as well as top lawyers), be-
cause the prosecutor has the whole police force working
for him while the accused who is not so well off has littie or
no help in digging up witnesses and facts in his fzvor. This
has led to proposals that police investigation be conducted
for the benefit of both sides. Regardless of whether the
system is set up that way officially, district attorneys often
will make important evidence available to trustworthy de-
fense lawyers.

The defense attorney must be loyal o his client. The
ethical rules of the bar association, as well as the nature of
the defense lawyer’s job, require that just about anything the
client says to his lawyer is confidential, even confession of
crimes. This is much like the protection given to confes-
sions made to priests. And the reason is the same: if the
sinner knew that his words would go abroad, many would
not tell the truth, and the purpose of confession would be
defeated. So, if a client could not trust his lawyer com-
pletely, clients would often fail to tell their lawyers impor-
tant things which the lawyer should know, for example, in
advising the client whether to plead guilty or not guilty.
Neither the lawyer nor the priest becomes involved in the
guilts which he hears confessed. Each has a job to do for
the sinner or accused.

Because of loyalty to his client, the defense lawyer is of-
ten in a position where he has to oppose the police. For ex-
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ample, he will usually tell his client not to answer police
questions if there is any possibility that the answers could
be used against the client. The defense attorney will gen-
erally cross-examine police witnesses at the trial. The cross-
examination may he sharp. It may seem to a resentful police-
man that the lawyer is simply trying to make him out a liar
or a fool. Experienced policemen, however, know that the
defense lawyer is only doing the job he’s supposed to do for
the defendant. The lawyer is testing the story told by the
policeman. He is testing whether the policeman’s memory
is good, whether the policeman has any grudge against the
defendant that would lead him to lay it on a little heavy,
etc. If anything like that is so, it's the business of defense
counsel to find it out and to lay it before the judge and jury,
whose job it is to decide who is telling the truth. It makes
no difference that the defense attorney personally believes
that the policeman is telling the truth.

The experienced policeman also knows that the best way
to deal with cross-examination is to stick to the facts, with-
out exaggeration, without being afraid to admit it when he
doesn't know the answer, and without losing his temper.

' L

Of course, defense lawyers sometimes overdo it. There
are rules about how far they can go. The judge is there to
enforce those rules. The District Attorney is there to pro-
tect his witnesses by objecting to improper cross-examina-
tion. The D.A.’s objections remind the judge to enforce the
rules and keep the cross-examination fair. In the same way,
the defense attorney ¢an object if the D.A. goes too far in -
cross-examining defense witnesses. .

It is not the defense attorney’s job to get his client off
regardless of how he does it. The defense attorney, like the
prosecuting attorney, is an “officer of the court”. Neither
may knowingly deceive the court. If either one got a wit-
ness to lie under oath, that would be contempt of court and
also the crime of suborning perjury. If a lawyer gets into
the position of working as a partner in crime, for example,
by advising criminals how they can commit offenses without
being caught, or by making an agreement with a racketeer
to furnish legal services any time he is caught, the lawyer
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would be guilty of criminal conspiracy. It's not a part of a
defense lawyer’s job to help criminals commit crimes, and if
you as a policeman run into a lawyer who seems to be in-
volved in that way, don't take it that all defense lawyers
act the same way. That’s as untrue and unfair to the great
majority of honest defense lawyers as when unthinking
members of the public distrust all policemen because some
go wrong.

It is often asked how a lawyer can defend somebody he
knows is guilty. The answer is easy when you understand
the job he has to do in the administration of justice—a job
assigned to him by society, not just his client. It's not his
job to judge whether his client is guilty or innocent; that’s
the job of judge and jury. Furthermore, the fact that the
client says he’s guilty doesn’t necessarily mean that it's so.
Experienced lawyers and policemen are familiar with false

“ confessions of guilt. Sometimes such a confession is made
- to protect someone else. Sometimes it is made by a person

of low intelligence or who is actually insane. After the
newspapers report a sensational crime, a certain number of
such “nuts” are likely to seek publicity by falsely claiming
to be involved. Sometimes uneducated defendants are
ready to admit guilt because they don’t understand simple
things about the law. An uneducated man may think he is a
murderer because he killed someone even though it was a
case of self-defense. A youth who has had illicit intercourse
with a woman may feel guilty, and may be stupid enough
not to know that it was rape only if he forced her.

The defense lawyer knows these things and also that it is
his job to dig up for the court and the jury all the witnesses
and facts and law that favor the defendant. The District
Attorney and the police are on the other side, presenting un-
favorable evidence and law. Only after the judge and the
jury have heard everything that can reasonably be said on
both sides, can they come to a fair and reliable conclusion.

Another reason for taking on the “defense” of a man
who is believed to be guilty, is that “defending” doesn’t
necessarily mean trying to get him off. It may mean advis-
ing him to plead guilty. If he pleads guilty, or is found
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guilty after trial, one of the most important jobs of the de-
fense lawyer still remains to be done, namely, to show the
court everything good that can possibly be said of the de-
fendant so as to lighten the sentence. ‘

. For these reasons, an experienced lawyer, retained or as-
signed to defend a man on a criminal charge, would no
more think of starting off by asking if his client was guilty
than would a surgeon operating on a captured and wounded
bank robber. In each case the professional man is put there
to help the fellow. They need to have information bearing
on the defense or the medical situation. It's up to other
people later to decide whether the man is guilty and what
to do about it if he is. The situation is sofnething like that
off the policeman making an arrest, who often must say to
!nmself, “Buddy, I'm not saying you did it or you didn’t do
it. It looks as if you did it, and so my job is to take you in.
Other people will decide whether you're guilty.”

An important part of the defense attorney's job is to keep
the government on its toes and behaving according to the
law. For example, when the defense attorney objects to evi-
dencp obtained by illegal search, he is of course seeking in
the first place to save his client. But if he keeps the evidence
out of the case and so gets his man off, the police will pre-
sumably be more careful after that to observe the rules reg-
ulating search.

A similar effect follows from every maneuver by defense
counsel that involves criticism of the government's case.
Thus the defense lawyer may bring out that the law under
which bis client is accused is unconstitutional, or that the
grand jury was improperly constituted, or that the indict-
ment is defective, or that workingmen or Negroes or
women were discriminated against in the jury system. In a
way, every criminal trial thus becomes a trial also of the
way the government conducts itself. Defense lawyers per-
form a valuable function here.

About the worst mistake that can be made about defense
lawyers is made by people outside of law enforcement,
rarely by policemen. It is to identify defense lawyers with
the offenses of their clients. A lawyer acting as defense
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counsel in a rape casé is not for that reason to be thought of
as favoring rape, or disregarding the safety of women. Giv-
ing legal counsel to one on trial for treason doesn’t mean
the lawyer is a traitor or sympathetic with treason.

The defense lawyer has a job to do. It's a job as impor-
tant to the community as it is to the defendant. If persons
accused of rape or treason were tried without defense law-
yers, the newspapers and the public would suspect that the
trial was loaded against the defendant. There would be less
confidence in the verdict, in courts, and ultimately in govern-
ment. The defense lawyer's job is so important that our
forefathers wrote it into the Constitution that the accused
“shall enjoy the right to the assistance of counsel.”

8. Judge and Jury; Trial; Evidence
Rules; Sentencing

The judge’s job is to preside over the trial, to see that
prosecutor and defense attorneys operate fairly and in ac-
cordance with law, to tell the jury at the end of the trial the
law bearing on the case, and, if the accused is convicted, to
sentence the convicted man.

It's up to the judge to say what evidence the jury can or
cannot hear. For example, he will not allow “hearsay’ evi-
dence, that is, testimony given by persons who do not have
the actual information needed at the trial, but have only
been told by somebody else who may or may not know what
he’s talking about. The person who knows first-hand is sup-
posed to do the testifying in court, so he can be put under
oath and be cross-examined to test his memory, judgment,
and honesty. For centuries the British and the Americans
have thought this tc be extremely important, to prevent
people from being convicted of crime based on rumor or
gossip. So it was put in the Constitution that persons ac-
cused of crime are entitled to ‘“confront” the witnesses
against them.

There are some exceptions to the “hearsay rule.” For
example, a policeman comes on the scene of a shooting. The
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victim is dying but able to speak. He names the killer. The
judge at the trial will allow the policeman to tell the jury
what the dying man said. This is because it is not possible
for the dead man to testify himself, and it is believed that a
dying man would be unlikely to lie even though he's not un-
der oath. There are other exceptions to the hearsay rule too
complicated to go into here. But these technical matters
are for the prosecutor, the defense attorney, and the judge.
The careful policeman will pay some attention to hearsay
and rumor, because sometimes it puts him on the track of
good evidence.

There are other kinds of evidence which the judge is re-
quired to exclude from the trial. He must exclude confes-
sions obtained by threats or mistreatment, or by question-
ing a suspect under conditions that do not guarantee the
statement was made freely and voluntarily. See Police
Guidance Manual No. 4 for details, He must exclude evi-
dence obtained by illegal search. See Police Guidance Man-
ual No. 5.

Naturally such rules affect the way the policeman goes
about his job, since the basic rules, often stated in the Con-
stitution itself, are rules telling the police what they should
not do, e.g., don’t make unreasonable searches; don't com-
pel accused persons to incriminate themselves. When the
judges exclude illegally obtained evidence, they are just en-
forcing these rules by giving notice that it won’t do any
good for the police to violate the rules even if they do get
evidence as a result of the violation. The judges don't make
the rules ordinarily. The rules are laid down by the legisla-
ture and the Constitution. If the rules are unwise, police-
men like other citizens have the right to persuade the legis-
lature or the majority of citizens to change the laws or the
Constitution.

‘ A most impgrtant part of the judge's job in a trial is to
‘charge” or “instruct” the jury regarding the law of the
case. If the indictment is for murder he tells them what
the facts have to be before they can convict of murder of the
first or second degree. For example, in Pennsylvania, he'll
tell the jury that a murder is of the first degree if it was
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“deliberate and premeditated," or if it was committed while
defendant was perpetrating arson, rape, robbery, burglary,
or kidnapping. The judge, in such a serious case, will go on
to tell them what ‘“‘deliberate” means, and what “premedi-
tated’’ means, what kind of ‘‘self-defense’ evidence warrants
an acquittal, etc. In less serious cases where the jury is
likely to know what'’s up, the charge will be less detailed,
for example, if it's just a question of whether the particular
defendant was or wasn’t the man who snatched the lady’s
bag.

Very often testimony is conflicting: the prosecution wit-
nesses say he did it; the defendant and his witnesses say he
didn't. Reasonable people like the jurymen might not know
which to believe. So the judge instructs them carefully on
this point. To begin with, he tells the jury about the “pre-
sumption of innocence”, basically, that the jury is not sup-
posed to make anything of the fact that the police have ar-
rested this man, that the grand jury indicted, that the prose-
cutor is pressing for conviction. All these things happened
before trial. It is the evidence produced at the trial, and
only that evidence, that the jury is to consider. Despite all
that has gone before, the defendant comes before the court
and jury as an innocent man to be judged solely by what is
produced at trial.

Next, the judge tells the jury that the evidence must
establish guilt “beyond a reasonable doubt”. This amounts
to telling them that if they are left in doubt by the con-
flicting testimony, it is their duty to acquit the defendant.
This is so even if all twelve jurors believe the defendant is
guilty, so long as they are not so certain about it as to ex-
clude reasonable doubt. If some jurors are sure the de-
fendant is guilty and some, even one, think he’s not guilty,
or have doubts about it, defendant cannot be convicted.
There may be a “‘hung jury,” that is, one that is hopelessly
divided. The judge then declares a “mistrial.” The case
will be tried over again if the prosecutor thinks it important
enough and likely to result in conviction the next time
around.

Plainly, under such conditions, guilty defendants may
escape conviction. Some policemen naturally feel frustrated
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and dnnoyed when this happens. They may feel that it is a
criticism of their own work in tracking down the defendant
and the evidence. That is generally not so. The policemen
have done their job, and the court and jury have done theirs.
Such acquittals do not represent failure by anybody. It's
just the result of the fact that the criminal justice system
operates as a screening process with a series of finer and
ﬁne_r screens. Some suspects are screened out during investi-
gation. Some are screened out by the magistrates, the
D.A., and the grand jury. Among those that get to trial, a
few more are screened out by the judge, if he thinks the
evidence insufficient to go to the jury. The jury may, by
acquitting, screen out additional defendants.

Each screening calls for a little more certainty of guilt.
No wonder, then, that many who are justifiably arrested
on the basis of “probable cause” cannot in the end be found
guilty “beyond a reasonable doubt.” If anybody in the sys-
tem should be embarrassed by acquittals, it is not the police-
man, but magistrates and prosecutors who have the re-
spt{nsibility for selecting the cases to go forward to prose-
cution,

The extreme care about “reasunable doubt” may seem to
go too far, until you stop to think about it. The first thing
to consider is how horrible it would be to be arrested for a
serious crime with which you had nothing to do, taken off
from your family and job, publicly disgraced, and perhaps
sentenced to years in jail or even death. The idea that this
can happen—as it has many times despite all the precautions
we now take®—is so obnoxious that Americans have always
been willing to take the risk of a few guilty getting off to
minimize convicting the innocent,

The loss of some convictions, for this purpose, cannot be
taken as seriously as might be thought at first, if we remem-
ber that the criminal law works reasonably well if most of-
fenders get caught and punished. It is not necessary—in
fact, it's impossible—for all offenders to be caught. If ev-
erybody who committed an offense was caught and con-
victed, nearly all of us would have criminal records, be-
cause it is well known that the great majority of people
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have at one time or another done something that the law
penalizes. So the limited object of any law enforcement
program is to get enough offenders so that a person in-
clined to wrong-doing will know that he runs a heavy risk of
capture and punishment. As long as the police of the coun-
try continue to bring millions of offenders to justice every
year, we don’t have to worry too much about the few who
are let off because of the reasonable doubt rule and other
safeguards of the innocent.

Besides, even the ones who escape conviction have al-
ready suffered arrest, disgrace, some confinement, loss of
employment, and the expense and inconvenience of trial.
Most criminologists would say that these are eftective in
many cases to deter people from committing crimes. It’s
the fear of being caught rather than any anticipation of
specific punishment that stops most would-be offenders.
That is why the policeman’s part of the law enforcement
program is so important and why the policeman (and the
public) needn’t be too concerned about the occasional ac-
quittal on grounds of reasonable doubt.

At several points during the trial the judge has the job
of deciding whether to acquit the defendant without letting
the case go to the jury. Defense counsel will ask for this
when the prosecution case is insufficient regardless of de-
fense evidence. The law is that defendant is entitled to an
acquittal without giving any defense or explanations, unless
the prosecution first makes a convincing case against him.

If the judge overrules defendant’s motion at the conclu-
sion of the state's case, defense counsel will go ahead with
his own witnesses. He will renew his motion to dismiss the
prosecution after all the evidence is in. It will now be his
position that the judge, having heard the defense story as
well as the prosecution’s, shonld throw the case out because
no reasonable jury could possibly convict. If the judge be-
lieves that, he will dismiss the prosecution without submit-
ting the case to the jury, because the law doesn’t allow a de-
fendant to be convicted on the basis of guesswork by a jury.
The jury has to have something reasonable to go on. It’s
the judge's job to decide whether enough has been shown
so that a reasonable jury could convict.

B
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He dgesnﬁ’.t have to be convinced himself that the de-
fendant is guilty. If reasonable people could differ about it
for example, _1f it depends on whether one witness father,
than another is to be believed, the job of deciding belongs to
the jury. The judge will send the case to the jury, telling
th«?m, as has been noted above, that they must believe in
guilt “beyond a reasonable doubt.” |

If the jury convicts, the judge has the responsibility to
reconsider the whole case before judgment and sentence.
This is brought about by defense counsel filing a “motion for
new trial," listing all the mistakes he thinks have been made
du.rmg the trial. He may complain of the judge’'s rulings on
ey1dence, instructions to the jury, or even the judge's deci-
sion to submit the case to the jury, contending, despite the
ver@1ct, that no reasonable jury could have reached the con-
clusion of guilty. Judges sometimes change their minds at
this point about decisions they have made in the haste of
trial. If a judge does that, he orders a new trial. Otherwise
he denies the motion for new trial.

_ No’w.comes one of the most important parts of the
Judges‘]ob: sentencing. The problem of sentences is dis-
cussed in Police Guidance Manual No. 3, together with

probation, parole, and other aspects of criminology and
penology. )

9. The Appellate Courts

The most important thing to remember about the appel-
late courts is that they do not have the job of deciding
whether the defendant is guilty or innocent,” Their job is to
decide whether the trial was conducted fairly and lawtully,
When the defense attorney takes a case to a higher court
after his client has been convicted and sentenced, he always
lists a number of “errors” he claims were committed by the
trial judge. Sometimes it is said that the lower court tries
the defendant and the appellate court tries the lower court
If the appellate court finds the lower court made a mistake
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and did not try the case properly, the conviction is set aside,
and the case is sent back to be retried.

Sometimes, as where the trial judge erred in letting the
case go to the jury without enough evidence on which a rea-
sonable jury might reach a verdict of guilty, the appellate
court orders dismissal of the prosecution. This comes close
to being an appellate decision on innocence, but technically
it's still a matter of deciding that the trial court erred in not
dismissing the prosecution. Mostly the errors are of the
kind that can be corrected in a new trial, e.g., by excluding
objectionable hearsay, or giving the jury proper instruction
on the law.

It is interesting that in England, if the appellate court
decides that the trial was unfair, the defendant cannot be
tried again. The reason is that the British believe that it is
a hardship and unjust to put a man through several trials
for the same offense. Another reason given is that if the
prosecutor and the trial judge know that the defendant will
go free if error is found in his trial, they will be more care-
ful to try the case right the first time. In the United States,
the general rule is that a defendant can be tried over again
after his original conviction has been reversed.

In Pennsylvania, criminal appeals go from the Court of
Quarter Sessions and the County Court to the Superior
Court. Only capital cases go to the Supreme Court as a
matter of right. The State Supreme Court has authority,
however, to review any decision of the Superior Court
where it thinks an important legal question of general inter-
est is involved. With very few exceptions, the appellate
courts have no control over the trial court’s discretion in
sentencing. They may believe the sentence was too harsh
or too lenient, but that is not the kmd of “error’” which the
law authorizes the appellate court to correct, so long as
the trial judge stayed within the limits set by the Penal
Code. Some people believe the appellate courts should be
given some authority in this field, primarily so that they
could even out the great differences in sentences imposed by
different judges.
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‘The Suprezme Cqurt of the United States gets into the
picture only in special situations governed by the Constitu-
tion of the United States. The chief basis for Supreme

Court action is the provision of the Fourteenth Amend-
ment that

“No State shall deprive any person of life, liberty, or
property without due process of law.”

In general, this means that state laws and the actions of
state officials cannot be arbitrary or inconsistent with tradi-
tionai standards of freedom, equality, and decency in gov-
ernment. The Fourteenth Amendment was passed at the
time of the Civil War. Many of the southern states had
laws and procedures discriminating against Negroes. The
federal government then wanted to make sure that the fed-
eral Supreme Court would have ultimate authority to de-
clare arbitrary laws and practices invalid, whether whites
or Negroes were involved.

A few examples of state criminal procedures which have
been h_elc_i to violate the Due Process Clause are: trial of seri-
ous criminal charges without providing a defense attorney
to defendzgnts unable to hire their own; use of evidence ob-
tained by illegal search; discrimination against Negroes in
jury selecgiop; obtaining confessions by third-degree meth-
ods; convicting a person of breach of the peace based on
evidence that other persons were about to engage in vio-
lence due to resentment of some lawful speech or demon-
stration which the defendant insisted on making against the
orders of police.

A defense attorney who believes that the state law or
procedure under which his client was convicted violates the
Due Process Clause files a “petition for certiorari” with
the Supreme Court of the United States. This asks the
Supreme Court to order the highest court of the state to
send up the record of the case, so that the Supreme Court
can take a look. Nine out of ten such petitions are turned
down because the Supreme Court doesn’t have time to )
into all such cases. It selects only the most important ones ng
at least four of the nine members of the Supreme Co.urt
think the case involves a basic problem of general concern,
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the petition is granted. Later the case is fully argued and
decided by majority vote.

As in the case of the state appellate courts, the Supreme
Court of the United States does not pass on guilt or inno-
cence. Its job—laid down by the Fourteenth Amendment—
is to see that the state laws and procedures come up to mini-
mum federal standards of fairness.

10. Other Police Forces

There are different police forces for different territories
and some specialized policing agencies that operate in the
same territory as the city police. There are town police
forces, state police, and sheriffs who do much of the police
job in rural areas. There arc federal enforcement z%uthorl-
ties, including the F.B.I., the Secret Service, p.ostal inspect-
ors, narcotics agents, customs officers, tax l-n.vestlgatoFs,
immigration officers, etc. There are also military police
with authority over members of the armed forces, and Pa‘rk
Guards with police authority within the boundaries of Fair-
mount Park and a few other areas. City police cooperate
with these other groups. Sometimes it is necessary to get
their help, so it is useful for the policeman to know some-
thing about their responsibilities.
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A member of the Philadelphia police has authority only
inside the city. If police action is needed in Camden, Wilm-
ington, Upper Darby, Montgomery County, or, for that
matter, San Francisco or London, the police of these places
have to be notified. If it's a question of arresting a fugitive,
they do the arresting, but a Philadelphia policeman may go
along to identify the criminal and bring him back to Phila-
delphia after the necessary approval has been obtained from
the local authorities. The only time when a Philadelphia
policeman can act outside the city is when he is in “hot pur-
suit,” that is, when he’s chasing a felon inside ihe city, and
the felon runs or drives across the city line.

A. STATE POLICE

The State Police is a force of law officers headquartered
in Harrisburg and responsible to the Governor. They assist
the Governor in enforcing the laws of the Commonwealth,
and ‘““whenever possible, cooperate with counties and mu-
nicipalities in the detection of crime, the apprehension of
criminals, and the preservation of law and order through-
out the State.””* They are required to collect classify, and
keep available complete information useful for detection,
identification, and apprehension of criminals. They have
special responsibilities relating to traflic on state highways,
motor vehicle inspection, enforcement of certain state rev-
enue laws and laws relating to game, fish, forest, and waters.
Regional headquarters of the State Police are at Belmont
Avenue and Monument Road in Fairmount Park.

State police have all powers of members of city police
forces and constables, including the right to arrest for “all
violations of the law . . . which they may witness” and to
serve warrants and subpoenas.® A state policeman, like any
citizen, also has the common law power to arrest upon rea-
sonable ground to believe that the person arrested has com-
mitted a felony. All in all, it looks as if the state police
power completely overlaps the city police power. To avoid
duplication, the State Police have a-policy of not intervening
in ordinary law enforcement problems in cities and other
areas where there is an organized police department, except
in emergencies upon request of the local authorities. An ex-
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ample of an emergency would be where a riot gets out of
hand and beyond the ability of the local police to handle.
Incidents occurring in state institutions, e.g., the penitentiary
or a state hospital for the insane, are also dealt with by the
state police, although the city police are usually called in for
ordinary offenses occurring in a state office building or simi-
lar public state facility.

Sometimes it is brought to the attention of the State Po-
lice that authorities in a particular locality are not enforcing
gambling or other laws, as a result of either negligence or
corruption. The Governor or the Attorney General may
then direct the State Police to investigate the situation and,
sometimes, to raid illegal operations.

B. FEDERAL LAW ENFORCEMENT

The federal government does not have anything that can
properly be called a police force except in places like the Dis-
trict of Columbia where state laws don’t apply. The reason
the United States doesn’t have a general police force is be-
cause, under the federal Constitution, each state is responsi-
ble for the ordinary problems of safety and well-being
within its territory. Each state makes its own criminal laws
and its own arrangements for maintaining public safety.

However, the Constitution does give the federal govern-
ment a number of powers under which federal criminal laws
can be passed. For example, the Constitution gives the U.S.
Congress power to regulate the mail. Congress has passed
laws penalizing theft of mail, robbery of post offices, and
use of the mail to operate fraudulent schemes or lotteries.
The Constitution also gives Congress the power to regulate
commerce between the states. Under this power, Congress
has passed laws penalizing theft from interstate shipments,
interstate movement of stolen autos and other property,
interstate shipment of lottery materials, and transportation
of women across state boundaries for immoral purposes.

Often the same conduct constitutes a crime under both
state and federal law. For example, if somebody steals a
car in Philadelphia and drives it to New Jersey or Dela-
ware, he's guilty of larceny under Pennsylvania law, and of
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an interstate motor vehicle violation under federal law.
Similarly, a man who runs a house of prostitution in Phila-
d'elphi.a violates Pennsylvania laws and may also be guilty of
violating federal law by bringing the women in from another
state. Double violations are likewise possible under gam-
bling, liquor, and narcotics laws. '

The overlap of state and federal laws got started be-
ause the state and city law enforcement authorities had no
ractical way of operating outside the state. The federal
uthorities were everywhere and could more easily go after
' rqus, for example, who did their dirty work in Pennsyl-
‘vania, but operated from a base in New Orleans or Hawaii.

~ But it would be a waste of time to have two investiga-
tions and two prosecutions every time a particular crime
could be punished under both local and federal law. So the
police have working arrangements with the federal investi-
gating agencies under which the federals turn over any case
that can be handled locally. The local police turn over to
the federals cases that have a substantial federal angle,
where, for example, federal help is needed to apprehend the
criminal, or where the Philadelphia criminal activity is part
of an interstate racket.

The fzderal agencies, as has been stated, are not strictly
speaking police forces. None of them has the job of main-
taining order in the community, protecting life and prop-
erty, or performing all the non-law-enforcement tasks that
the policeman is responsible for. Each federal agency has a
set of particular fedzeral laws to enforce. Treasury agents
including the Secret Service, enforce the laws having to do)
with counterfeiting and with safeguarding the President.
The postal inspectors investigate violations of the laws re-
lating to security of post offices and use of the mail in con-
nec‘tion with frauds, lotteries, obscenity. The federal nar-
cotics agents, immigration officers, alcohol tax agents, etc.
each have their exclusive jurisdiction. ' )

The F.B.I. has a broad group of federal laws to enforce
including those relating to espionage, interstate kidnapping’
and interstate theft. The F.B.I. also carries on activities t~o’
coordinate and improve state and local law enforcement.
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For example, it maintains central files of fingerprints and
criminal records. It gathers and publishes national crim-
inal statistics. It gives special training courses.

11. The Policeman’s Job Outside
Law Enforcement

This pamphlet has described the policeman’s share of re-
sponsibility in law enforcement. But the policeman’s job has
always included more than law enforcement. Ide directs
trafic. He persuades people to stop making nuisances of
themselves to their neighbors. He settles arguments and
fights that look as if they might lead to offenses. He picks
up lost children and helpless drunks. He turns in fire
alarms. He gives warning and advice to troublesome youths
and their troubled parents. In short, he shares in the gen-
eral “house-keeping” of the community, acts as counselor,
and supplies emergency aid of all sorts.

When the policeman acts as law enforcement official, he
is the arm of authority, and has the lawful right to use
force in appropriate cases. In this capacity, he is armed
when necessary, and is part of a uniformed service with spe-
cial discipline resembling that of the defense forces. When
the policema is performing his other functions, he is more
like a teacher or social worker. He helps rather than con-
trols, and he often works with other social agencies. These
agencies have special assignments, and it is important for
policemen to know how their responsibilities fit in with his
own, just as it is important for him to know how his law en-
forcement responsibilities fit in with the responsibilitice of
the magistrate, prosecutor, defense counsel, etc.

12. “Justice Without Trial”

Recently people who hive studied the system of criminal

justice have been struck by the frequency with which crim-

inal cases are disposed of without going through the formal
steps that are described earlier in this manual. One book
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calls this “Justice Without Trial.” ¥ In the first place, since
the police themselves very often make judgments about
whether to arrest or merely warn, or question or advise, and
since arrest is itself an unhappy experience for the person
arrested, the police decision is a kind of disposition of the
case involving weighing of evidence, discretion, and the im-
position or nonimposition of a sanction. In the second place,
the overwhelming majority of cases that are prosecuted end
in a plea of guilty, often resulting from a kind of bargaining
between the prosecutor and defense counsel. Defendant may
agree to plead guilty in return for the dropping of a higher
charge or in return for favorable sentence recommendations.
It is said that the criminal courts would be unable to handle

large volumes of criminal trials which would have to be held

if there were no informal arrangements for disposing of
cases without full trial. Obviously the functions of prose-
cutor- and defense in this important area of ‘‘plea discus-
sions” is quite different from the way it is when they face
each other in a trial operating under strict rules of evidence
presented above.

13. Conclusion

As this manual shows, the policeman’s job is tremendous
even though the responsibilities of the total enforcement

program are shared with other legal and judicial authori-

ties. The job is likely to become even harder and more im-
portant as people of many races concentrate more and more
in big cities. In small towns, where everybody knows every-
body else and it's hard to disappear after you've done some-
thing wrong, people tend to behave to keep the respect of
their neighbors. The city dweller is less restrained by these
influences, and consequently needs more policing. At the
same time, they are more suspicious of the police, who are
not, as in smaller communities, friends, fellow churchmen,
members of the same fraternal organizations.

One of the important concerns of city police departments
and city policemen is how to deal with this suspicious atti-
tude, wht h is understandable but harmful. The attitude is
summed up in the phrase “‘police state.” The phrase is well
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known to refugees from communist and fascist countries,
and to their descendants and friends, and to the millions of
people who have studied the history of Germany, Italy,
Russia, and other authoritarian regimes. The meaning of
the phrase as applied to those regimes is that the police
were given a great deal of authority which, under our Con-
stitution and laws, is reserved for other officials. The police
there could arrest people and hold them without judicial
authority. They were not limited by rules in searching for
evidence or interrogating prisoners. They conducted secret
trials or decided that certain people were guilty without
trial. There were no appeals. The secret police sentenced
and executed.

The leaders of the American Revolutxon were familiar
with some of these practices as carried out by the British
against them. They wrote into our state and federal Con-
stitutions “bills of rights” to guarantee against giving any
single branch of law enforcement too much authority. So
we don't have a “police state’ in this country, and no rea-
sonable American wants one, At the same time, policemen
are entitled to authority needed to do the job that is rightly
theirs. Every policeman is entitled to a clear statement of
how far that authority goes, what the limits are, and what
the reasons are for those limits. If the reasons are no good,
the rules should be and can be changed.
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1. Introduction

The other manuals in this series concentrate primarily on
the relationship between the police officer and the rest of
society. This manual’s main focus is on the relationship be-
tween the officer and the police department. It will cover
such topics as the organization of the department, recruit-
ment, training, compensation, promotion, employee organi-
zations, professional conduct, and police discipline. As back-
ground for this discussion, the following is a short history
of the American police system.

2. A Short History of the
American Police System

American law enforcement, like so many other aspects of
our life, can be traced to roots in English history. By the
time of the American colonies, there were very simple police
forces established in many of England’s large towns. These
were called the “watch and ward” and were responsible for
protecting property against fire, guarding the town gates,
and arresting those who committed offenses. Originally the
“watch” only operated at night, but later a day shift was
added.

The American colonies followed this British example and
by the early 1700' Philadelphia had both a day and night
watch made up of ten “patrols”, By 1749 these watchmen
were paid for their work.

But, with the movement of masses of people into the cities
in the Industrial Revolution of the late 18th and early 19th
centuries, the unorganized, small watch and ward groups
proved unable to handle the new problems of maintaining
order. It seemed to many that crime was becoming rampant
in the streets.

In 1829, Sir Robert Peel, a member of the British Cab-
inet, organized in London the first modern police force. Be-
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cause the force was formed by Sir Robert, the oficers were
called “‘Bobbies”, a name that has stayed with the London
police to this day. Peel divided L.ondon into divisions, then
into patrol sections, and finally into “beats”. The head-
quarters for the police commissioners looked out upon a
courtyard that had been the site of a residence used by the
Kings of Scotland and was, therefore, called “‘Scotland
Yard.” This name later became associated with the police
headquarters itself. Although there were difficulties with
the methods of police selection and with the low salaries in
the London police force, Peel’s experiment proved so effec-
tive that in 1856 Parliament required every borough and
county to have a police force similar to London’s. o

The experiment of Sir Robert Peel in establishing metro-
politan police forces was soon followed in the United States.
With a4 bequest from Stephen Girard, Philadelphia estab-
lished separate night and day police forces in 1833. Boston
and New York soon followed Philadelphia. In 1844, New
York combined the night and day units into one force, an
idea quickly adopted by other cities.

Political interference, corruption and public hostility
marred the early years of metropolitan police forces. Police
positions were looked upon as patronage posts of the poli-
ticians. In 1883 the first federal civil service act was passed.
Gradually, the concept of civil service appointment, free
from political patronage, spread from the federal to the
state and local level and included the police.

3. Organization of the
Police Department

A. CIVILIAN CONTROL OF THE POLICE

One often hears public debate concerning civilian control
of the police. This debate has centered largely on the issue
of the desirability of civilian boards for police disciplinary
proceedings. (That issue will be discussed later in this man-
val.) Controversy over civilian review or advisory boards
however, should not be allowed to obscure the fact that in
our society there always has been, and always will be, ulti-

2

et

FE—y

mate civilian control of the police. The police are part of
the executive branch of city government }}eaded by Fhe
mayor. Thus, ultimate responsibility for police functioning
rests with the mayor, a civilian.

When you think about it, it is clear why this must be‘ 50.
In our system of government the peqple are sovereign.
Thus, ultimate responsibility must rest in officials who are
elected by and responsible to the people. .The mayor is re-
sponsible for the police department as he is for every other
city department. This is analogous to the fact that our
highest elected official, the President of the United States,
is Commander in Chief of the United States Armed Forces.

Of course, this does not mean that the mayor can or does
make detailed decisions on all police matters. Generally,
such decisions are made by men in the department who are
experienced in police’ matters. The mayor sets only'brpad
guidelines, which police professionals make more c.ietaded
and put into operation. Even on these broad guidelines the
mayor is advised by police professionals. Another aspect
of civilian control is the relationship between the pthe and
the district attorney. This relationship is discussed in PGM

No. 1.

B. INTERNAL STRUCTURE OF THE
DEPARTMENT

In 1966, there were approximately 420,000 people in po-
lice work in the United States. The Philadelphia Depart-
ment has about 7,000 regular police, 700 to 800 school
crossing guards, and approximately 500 civilian employees.
At the head of the force, responsiblz directly to the mayor,
is-the Police Commissioner. The Commissioner is in charge
of the overall running of the department. Also, as head of
one of the major city departments the Commissioner acts
as an important advisor to the mayor.

The structure of the department below the Commissioner
varies from time to time based on the needs of the depart-
ment and shifting views on organization. As of 1968, the
Department is divided into six broad divisions: four st:aff
divisions and two line divisions. Generally, the staff divi-
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sions perform the technical, advisory and administrative
work, while the line divisions, made up of Uniform Forces
and Investigation-Training, are the peacekeeping, law en-
forcement and service arms of the department.

The four staff divisions ave (1) the Staff Service Bureau,
(2) the Internal Security Division, (3) the Community Re-
lations Bureau, and (4) the Administration Bureau. The
Staft Service Bureau includes records and communications,
research and planning, court liaison and the departmental
laboratory. The Internal Security Division carries out staff
inspections, internal investigations of the Department and
disciplinary functions. This last task is performed by the
Department Advocate. The Community Relations Bureau
is charged with the important and dclicate task of maintain-
ing good relations and communications between the Depart-
ment and the rest of the community. It consists of the Civil
Disobedience Unit, the Public Information Unit, and the
Community Relations Division. Lastly, the Administration
Bureau includes units concerned with finance, personnel,
building maintenance, automotive service, admlmsm ative
analysis, and safety.

The bulk of the day-to-day operations of the ['oree fall
under the.two line divisions: Uniform Forces and Investi-
gation-Training, each headed by a Deputy Commissioner.
Uniform Forces include the Patrol Bureau, Special Patrol
(including Traffic), and the Tactical Division. The Tactical
Division is made up of specialized units like the Subway
Unit, the K-9 Patrol, and School Crossing Guards.

The other big line division is Investigation-Training. The
Detective Bureau, with important branches like the Homi-
cide Division and the Major Crimes Division, falls into this
group. So do the Juvenile Aid Division and the Training
Bureau.

Major bureaus are generally headed by inspectors or
chief inspectors. The next rank is captain, in charge of a
police district, detective division in a section of the city, or
specialized unit. Lieutenants assist the captains, supervising
sergeants who are in direct charge of sections or platoons.
In the Uniform Forces, corporals assist the sergeants in
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handling platoons. The patrolmen of the Uniform Forces
are the backbone of the force and perform the bulk of the
law enforcement and service duties of the Department. De-
tectives, who are on the same salary level as the corporals
of the Uniform Forces (there are no corporals in the Detec-
tive Bureau) engage primarily in investigating major crimes.

Before leaving the organization of the Department, we
should mention two ideas that might affect police organiza-
tion in the future. For some time now, people have advo-
cated that police departments should be more regionally or-
ganized for the most efficient use of modern crime detection
and criminal apprehension technology. This idea envisions
increasing cooperation between the Philadelphia department
and the suburban police departments in the Philadelphia
metropolitan area. At the same time that people are con-
cerned with greater regional cooperation, a number of
people also feel that for day-to-day maintenance of law
order, large city police departments should be broken down
into srmller neighborhood departments in order to bring
pohce administration closer to the people the police are serv-
ing. This concept is usually called decentralization. A simi-
lar idea is becoming popular in regard to public education in
large cities. We cannot predict whether or not these ideas
will come to fruition, but everyone interested in police ad-
ministration should be aware of them as possible avenues of
future change.

4. Qualifications and Recruitment
for Police Work

A. PHYSICAL CONDITION, CHARACTER, AND
RESIDENCE REQUIREMENTS

Although 'requilements vary from one.force to another,
all police forces in this country emphasne good physxcﬂ
condition and good character as requirements for appoint-
ment. Most forces require that an applicant be a resident
of the area for a certain period of time prior to appoint-
ment, varying from 6 months to 6 years. In Philadelphia, a
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city ordirance requires all city employees, including police
officers, to have been residents of Philadeiphia for at least
one year prior to appointment.® In theory this requirement
can be waived by the Civil Service Commission, but it has
never been waived for police officers. This type of residence
requirement can be traced back to the days of the depres-
sion when employment was very scarce and cities attempted
to give job preference to local residents.

Recently these requirements have been criticized. In its
report published in 1967, the President’s Commission on
Law Enforcement and Administration of Justice (“National
Crime Commission™) concluded:

These [residence requirements] are probably the

most restrictive requirements of all, for they prevent
many police departments from searching for recruits;
they prevent many young men from small rural com-
munities from embarking on police careers; they pre-
vent, to give a particular vivid example of their ques-
tionable logic, young men who have put in a period of
service in the military police from continuing in police
work in civilian life.?
Some people believe residency requirements ensure that
police officers will be familiar with the city. Others believe
that an officer need not live in the city for a year to be fa-
miliar with it, and that the separate requirement of the City
Charter that all officers live in the city while they are em-
ployed on the force is sufficient.

B. EDUCATIONAL REQUIREMENTS

One of the subjects of most interest today is that of edu-
cational requirements for police work. Two factors are of
prime importance here. The first is that police work, from
the era of the night watch on, has continually become more
and more complex. Today police work requires a great deal
of knowledge and sophistication in both technology and
human relations. The second factor is that the educational
level of our whole society has been continually rising. In
recent times we have progressed from a stage when eighth-
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grade ed'ucation was the average to the point where college
training is becoming the norm.

At present, most police departments require a high school
diploma. Although most Philadelphia recruits are high
school graduates, only a tenth grade education is required.
Even a.high school diploma is not the maximum that could
be rgquu:ed in our complex age. The National Crime Com-
mission in fact has suggested that ultimately the goal may
even be a college degree for police appointments.®

C. CIVIL SERVICE EXAMINATIONS

As discussed earlier, adoption of the civil service system
was a b_lg step in divorcing police appointments from parti-
san politics. Most police departments are now on a merit
civil service system. An applicant must pass a written civil
service test for appointment as a recruit.

In Philadelphia this written examination is given daily,
and any person can walk into the test center and take it. No
appointment or prior application is necessary. The test
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i . As with other city employ-
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D. ATTRACTING MEMBERS OF

MINORITY GROUPS
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ddition, | 1968 the Lawyers’ Committee for C1v‘1:1 ] §u _
Rddltlon{:m formed in 1963 at President Kenne y§t angd
Und.el' 'ai‘:{u,ed with the Defense Departm‘ent to r?cruil nd
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e, ’ﬁegqu ers’ Committee feels that there is gebrger;itg:
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El CI:IUC;e artments. As of 1968, there are over 1, g
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i In this regard, Philadelphia ranks secgn onty
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5. Educational Programs for
Law Enforcement

. . .

Related to the trend toward higher educatxp;lal rf((}gii;g

" af - police work is the current and rapidly g owing

over 01t gmong colleges, especially community an é;zcers

mcl,l‘;::sento develop programs for law enforcement o .
co ,

iente d
: 4 such programs oriented towar
In1'196§1rvtifcl:[eon\zefr]iniiied of WEiCh were 2-year prog:;rirtl)sl
PO !Cfi.S; 'cr’xce offered at junior colleges. The commth()se
and Jun' icclolleges in the Philadelphia area are amon'g o
erlfgljlﬁzl ([))olice science degrees. A four year program i

developed at Pennsylvania State University.
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The purpose of college courses for policemen should e
kept clearly in mind. It is not to brepare a man immed;.
ately to go out on the Street and act as a police officer. That
is the job of recrujt training, such as ig currently conducted
by the Philadelphia Department Police Academy, Rather,
the role of college courses is to give a man the background
of general knowledge and experience upon which he can
draw for his police work. Programs in police science in-
clode such courges as history and sociology as well 2 crim-
inal law and criminology. The complex responsibilities of
police work require that police officers understand their
community and the conditions which breed crime and de.
linquent behavior. A good liberal ars education is the best
source of such understanding.

In addition to this type of education, police officers need
training in the technical aspects of their work. Police train-
ing schools got their start in the early 1900%. In man
areas, however, it wasg not until the §940'5 o 1950's that
police departments established effective recruit-training
courses. In Philadelphia, technical recruit training consists
of a twelve-week course at the Poljce Academy. This course
includes judo and self defense, firearms training, first aid,
human relations, criminal law, tactica) problems, and laws
of arrest.

No matter hoy good his recryjt training was, 5 police
officer must continue to learn in order to keep up with chang.
ing police methods,'procedures, and technology. The De-
partment tries ¢o keep each officer upsma-date with publica.
tions such as Assist Officer Bulleting and this series of man.
uals, Captaing usually have the responsibility of distribut-
ing this materjal to their men, Ope of the primary func.
tions of 4 captain is to keep his men advised of changes in
policy and techniques and see to it that his district acts ac.
cording to current policy.

Additional in-service training is provided by special sup-
plementary courses. [or example, the Philadelphia Bayr
Association hag Sponsored a series of all-day sessions on the
law of search a5 seizure, including feenactments by police
bersonnel of courtroom interrogation regarding the cireum.
Stances of a dramatized arrest and seizure,
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6. Compensation

Compensation for police work varies from locality to lo-
cality. In general, salaries are higher in larger cities than in
small towns or rural areas. The National Crime Commis-
sion reported that in 1966 the median starting salaries for
patrolmen ranged from $4,920 in smaller communities to
$5,834 in cities of over 500,000 population. Starting sal-
aries varied from $2,820 in Durant, Oklahoma to $8,790 in
Anchorage, Alaska.*

According to figures prepared by the Fraternal Order of
Police, the following were the 1968 salary figures for police
officers in cities having a population of over 1,000,000.

COMPARATIVE SALARY RANGE FOR MAJOR CITIES

PATROLMAN
qum
City and State Chiet  Captain Licutenant Sergeant Dotectived  Min, Max, Mhl’r;.!}o

POPULATION: OVER 1,000,000
BALTIMORE, MD, .. .. ... .. 25,000 14,160 12,240 10,560 -~ 6,780 8640 S
CHICAGO, iLL. ... .. ... .. 23,232 13,416 12,180 10,524 9,648 7,128 5,000 3y
DETROIT, MICH. .. ..., ... ..21,059 — 10340 9,857 9,658 7424 8335 4
LOS ANGELES, CALIF. ... ... 28,692 15672 13,284 11,280 — 8124 10380 4 -
NEW YORK CiTY, N. Y. ......35000 17,500 13100 11,600 11500 9,583 9,98 3
PHILADELPHIA, PA, .........29500 10,949 9,167 8317 7774 6807 7429 2

In its Report, the National Crime Commission empha-
sized the fact, as the above figures show, that in most cities
the maximum salaries for patrolmen are not much higher
than the starting salaries. Typically the difference is less
than $1,000. The difference in Philadelphia is only about
$500. Therefore, in order to increase his salary substan-
tially a patrolman must seck promotion to a supervisory
position. In contrast, as of 1966 a special agent for the
F.B.I. begins at $8,421 a year and can reach a high of
$16,905 without promotion to a supervisory position. The
Crime Commission stressed the need to increase maximum
salaries.6

Police salary problems may be part of a larger problem
affecting the salaries of all municipal employees. For exam-
ple, as of 1968, the starting salary for Philadelphia teach-
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ers with a college degree was $6,100 with $9,900 as the
maximum. Since increased salaries ultimately mean 1in-
creased taxes to pay them—and no one likes higher taxes—
all government employees face the problem of getting re-
luctant legislatures or city councils to raise salaries.

It seems to be a fact that the salary scale of police ofﬁ-
cers, as of many other government employees, is below pri-
vate industry scales for equivalent jobs. As stated by the
National Crime Commission Task Force Report on the
Police:

Although it is difficalt to determine what occupa-
tions or professions compete with the p.ohce for per-
sonnel, it can be seen that police salaries are below
those of most skilled occupations. In 1960, the me-
dian salary for professional and technical workers was
$7,124; for craftsmen and foremen, $5,699 and for
police, $5,321.

In Seattle, policemen are paid $375 a month less
than cable splicers; in Nashville, electricians earn an
hourly rate of $3.22 in contrast to the police rate_of
$2.55; and retail buyers in Los Angeles earn a median
salary of $9,492 as compared with the maximum sal-
ary of $8,820 paid to patrolmen.’

On the other hand “fringe-benefits” in police compensa-
tion compare favorably with those of private industry.
These fringe benefits include paid sick leave, paid holidays,
two or more weeks vacation, and free life and hospitaliza-
tion insurance. In addition, the Philadelphia Department
has a pension plan which allows a man to rgtire at half pay
at age 50 after 20 years of service. Retirement after a
greater length of service results in greater benefits up to a
maximum of full pay for retirement after 40 years of serv-
ice. This pension plan also provides for disability and death
benefts.

7. Prométions

As is true of appointment to the force, promo‘tions are
now governad by the civil service system. To be eligible for
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a promotion to a higher rank in the department, an officer
first must have been in his present position for a stated pe-
riod. For example, a person has to have two years experi-
ence as a patrolman in order to be eligible for a sergeant's
position.

Once an officer meets this experience requirement, he can
take the written civil service test for the position desired.
The passing score for this exam is 70. If the applicant for
promotion receives a 70 or better in this written test, there
are then two other items added to the test score to produce
his final rating. The first item added is based upon the lat-
est performance report filed by the applicant’s commanding
officer. A performance rating of less than satisfactory dis-
qualifies the applicant for promotion. There is no adjust-
ment either way for a satisfactory rating. Performance rat-
ings of superior and outstanding entitle the applicant to
have 1-24 and 3 points respectively added to his test score.
The other item added to the test score consists of points for
seniority. Seniority points can amount to 10% of the final
rating.

You should note that although both seniority and per-
tormance rating count in the final score, neither is counted
unless the applicant first gets 70 or better in the written
examination. Seniority and performance rating cannot be
used to raise an examination score from below 70 to 70 or
above.

Every person taking the written examination has a right
to review his paper and appeal to the Personnel Director of
Philadelphia if he thinks that an error has been made in
grading his exam. This appeal must be taken within 30
days after the applicant is notified of his test results.

The applicant’s final rating determines his place on the
Eligibility List—those eligible for promotion to the desired
rank when vacancies occur. The Eligibility List remains in
effect for'two years. After that time a new list comes into
effect and a person on the old list who has not been pro-
moted must take the examination again in order to get on
the new list.
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When promotion vacancies occur they are filled from the
Eligibility List from the highest scores on down. Twice
the number of persons are chosen from the list as there are
positions to fill. For example, if there are 100 sergeant
vacancies to be filled, the first 200 people on the Eligibility
List are chosen. These 200 applicants 2re given personal
interviews. The interviewers review the applicant’s perform-
ance record and try to judge such qualities as leadership and
initiative that are not reflected by test scores. One hundred
applicants are chosen for the position. The 100 passed over
go back on the list in their old positions. If later within the
two year period there are more sergeant openings to be
filled, the process is repeated. If, for example, 100 more
sergeants are needed, the top 200 then on the Eligibility
List are called for interviews (these would be the 100 inter-
viewed previously but not chosen plus the next 100 on the
list.) Again 100 are chosen from this group to get the posi-
ticns. When an applicant has twice been chosen for an inter-
view and passed over for the position he is removed from the
list and must repeat the process when the next promotion
test is given before he will again be eligible for promotion.

It should be noted that this promotion system was not
devised specifically for the police department. It is the gen-
eral civil service system governing promotions of all city
employees. Some people have criticized the system because
of the great weight given to the interview and the power
that the interviewer therefore has. Others believe that this
is necessary because the tests and other criteria can’t meas-
ure all the individual qualities of a person that might be
important in deciding whether or not to promote him. They
maintain that only a personal interview can do this.

8. Transfers

An officer who desires to transfer to another duty post
submits a transfer request to his superior. This request
then goes through the chain of command up to the Com-
missioner who must finally approve it. If the request is

13




granted, the transfer will take place as soon as there is an
opening in the requested post.

About 85 % of the transfers in the department arise from
the request of an officer. The majority of these transfer
requests are based on the officer having moved to a new
area of the city and thus desiring a shift to a more con-
venient assignment. Occasionally, men are transferred, not
at their request, but because a personality clash or other
friction has developed at their old posts. Transfers are not
made for disciplinary purposes, however. If an officer be-
lieves that he is being wrongly transferred he should file a
complaint with a Staff Inspector as explained later in this
manual in the section on Reporting Misconduct and Regis-
tering Complaints.

9. *“Moonlighting”

Related to the preceding discussion of police salaries and

fringe benefits is the issue of whether or not police officers

should be permitted to have outside employment and, if so,
how much and of what type. This outside employment has
become known as “moonlighting.” Moonlighting raises is-
sues concerning the efficient operation of the force and the
image of the police officer in the eyes of the public.

An officer tired by a hard night's work might be unfit for
the day’s work as a policeman. Thus most pecple agree
that if an officer is to carry out his obligations to protect
life and property well, the amount of his time spent in other
work must be limited. Most people also agree that an of-
ficer should not engage in outside employment which might
involve, or give the impression of involving, a conflict of
interest with his primary job as a police officer or which
might otherwise demean the officer and his profession of law
enforcement. Thus an officer should not engage in private
police work such as being a security guard, should not be
employed as a bartender or other worker in a liquor estab-
lishment, and should not work in the area he patrols.

On the other hand, because salaries are not as high as
they should be, an officer may feel that he needs some kind
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of an extra job to support kimself and his family. The
P‘hlladclphia Police Department has considered the.factors
discussed above and concludec that an officer may work up
to 16 hours a week on outside employment, with the nature
of the employment subject to the prior approval of the de-
partment. Do not engage in outside employment without
first obtaining this approval. Requests for approval should
be made in writing to your commanding officer. Requests
should state fully the nature of the employment and the
hours involved, Engaging in unauthorized outside employ-
ment may subject an officer to a suspension of up to 30 days.

10. Police Employee Organizations

Policemen, like other groups of employees in our society,
have felt the need to organize to promote such goals as
higher wages, shorter hours, better working conditions,
greater protections against erroneous discipline or dismissal,
and better pension and survivor benefits. Policemen also
hzfve common concerns about law enforcement, and want to
present their views to the government and public. Finally,
policernen and their wives have many shared experiences and
thus enjoy each other’s company.

As a result, in virtaally every department in the country
there is today some form of police employee organization.
The overwhelming majority of officers belong to independ-
ent }ocnl or national fraternal associations. A minority are
affiliated with organized labor, being members of the Ameri-

xg}E%dI%?tion of State, County and Municipal Employees,

The pioneer police organization is the Fraternal Or
of Police (FOP), which was founded in Pittsburgh in 19??
The members are organized into local departmental lodges
each of \‘vhich selects its own officers and board of trusteesz
The various local lodges in a state make up a state lodge.
The state lodges in turn make up the grand national lodge.
As of 1968, the FOP consisted of approximately 70,000
members in 690 local lodges in 38 states. Philadelphia has
the largest local lodge of the FOP with approximately 10,-
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000 members. This membership includes 98 % of the active
Philadelphia force and some 2,600 retired officers.

There are also numerous state and local police associa-
tions not affiliated with the FOP. For example, New Jersey
and New York have statewide Police Benevolent Associa-
tions. A number of these independent police associations
have joined together in the International Conference of Po-
lice Associations (ICPA), formed in 1954. The ICPA is
an association of police associations, not of individaal of-
fcers. Each officer is a member of a state or local associa-
tion. That state or local association then joins the ICPA
in order to coordinate activities with other independent as-
sociations throughout the country. As of 1967, the ICPA
consists of police associations which together represent over
140,000 police officers throughout the United States, Can-
ada and the Panama Canal Zone. :

The FOP is the recognized bargaining agent for the Phil-
adelphia police. In regard to such matfers as salaries, pen-
stons, and hours, the FOP negotiates with city officials out-
side the police department. The principal city officials in-
volved in these negotiations are the Personnel Director, the
Finance Director, the Labor Consultant, and the City Man-
ager. In addition, FOP representatives appear before, City
Council when it is considering salary or other matters af-
fecting the police.

What happens, however, when the FOP and the city can’t

agree? In a case of private employment the union might
strike. But, Pennsylvania, in accord with the general rule
in this country, has a statute prohibiting public employees
from striking. In addition, the FOP, along with the other
police employee associations in this country, has 4 specific
provision in its charter which prohibits strikes.

The Pennsylvania statute that prohibits strikes by public
employees does not stop there, however. It also provides
for appointment of a three man arbitration pane! to scttle
disputes when the FOP and the City cannot agree, One of
the three arbitrators is selected by the City, one by the FOP
and the third jointly by the City and the FOP. The panel
investigates the dispute and then makes what it considers to
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be a fair settlement. A 1968 statute and amendment to the
Pennsylvania Constitution make the decision of the arbitra-
tion panel binding upon both the FOP and the City. This
binding arbitration procedure was adopted at the urging of
the FOP which worked hard for the passage of the 1968
Constitutional amendment and statute.

On internal departmental matters such as discipline, the
FOP negotiates with the Commissioner at weekly meetings.
An unusual fact about the FOP is that it includes among its
members the highest officials of the Department, sometimes
the Commissioner himself. In most employee associations or
labor unions, a line is drawn between employees and manage-
ment, and the association or union consists only of the em-
ployees. In a police department such a line might be drawn
between patrolmen and sergeants or maybe between ser-

. geants and lientenants. Yet this is not done. The FOP in-

cludes nearly everyone. Thus, when negotiating with the
Commissioner, for example, the FOP may be negotiating
with one of its own members. Some fear that this might
interfere with the independence of the Commissioner.
Others believe that this fear is unfounded. They say that
the. Commissioner's membership'in the FOP is basically a
social one and there is no difficulty in his dealing independ-
ently with the FOP on departmental matters.

The FOP and other police employee organizations also
take stands on public matters that concern police officers.
For example, the FOP in Philadelphia has long opposed the
Police Advisory Board. While some argue with the partic-
ular positions that the FOP has taken, there is fairly gen-
e.ral agreement that it is appropriate for a police organiza-
tion to speak out on public issues involving law enforcement.

The Philadelphia FOP also pravides such social functions
as picnics and bowling leagues. It operates a gymnasium at
its headquarters. There is a bar there for use by off-duty
officers. Finally the FOP provides certain individual ser “ces
to members. These include life insurance plans and free .cgal
counsel for officers involved in civil, criminal, or disciplinary
proceedings related to their police activities.
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As stated earlier, FOP membership includes all police
officers regardless of race, religion, ethnic group, or country
of national origin. In addition to belonging to the FOP,
however, a number of officers belong tc ethnically oriented
social groups. These are The League of the Sacred Heart
(Catholic), the Legion of Cornelius (Protestant), The
Shomrim ( Jewish) and the Guardian Civic League (Negro).

11. Professional Conduct

A. LAW ENFORCEMENT CODE OF ETHICS

The Philadelphia Police Department’s Duty Manual sets
forth in detail the various rules and regulations governing
police conduct. All officers must be thoroughly familiar
with the Duty Manual. Police Guidance Manual No. 2, The
Police Career, does not duplicate or supplant the Duty
Manual. We here discuss more general aspects of profes-
sional conduct.

A number of professions have long recognized the need
for their members to adhere to a code of official conduct.
Over 2,000 years ago, Hippocrates, considered the father
of medicine, originated the Hippocratic Oath. This oath is
still taken today by practicing physicians. The legal profes-
sion has similarly adopted codes of official conduct called
Canons of Legal Ethics.

After extensive discussion and work by both high police
officials and rank and file officers, the Law Enforcement
Code of Ethics was developed in 1957 and has since been
adopted by all major police associations and agencies in the
country. It reads as follows:

LAW ENFORCEMENT CODE OF ETHICS

As a Law Enforcement Officer, my fundamental duty
is to serve mankind; to safeguard lives and property;
to protect the innocent against deception, the weak
against oppression or intimidation, and the peaceful
against violence or disorder; and to respect the Con-
stitutional rights of all men to liberty, equality and
justice.
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I will keep my private life unsullied as an example
to all; maintain courageous calm in the face of danger,
scorn, or ridicule; develop self-restraint; and be con-
stantly mindful of the welfare of others. Honest in
thought and deed in both my personal and official life,
I will be exemplary in obeying the laws of the land
and the regulations of my department. Whatever I see
or h}zar of a confidential nature or that is confided to
me in my official capacity will be kept ever secret un-
hess revelation is necessary in the performance of my

uty.

. T will never act officiously or permit personal feel-
ings, prejudices, animosities or friendships to influence
my decisions. With no compromise for crime and with
relentless prosecution of criminals, 1 will enforce the
law courteously and appropriately without fear or fa-
vor, malice or ill will, never employing unnecessary
force or violence and never accepting gratuities.

I recognize the badge of my office as a symbol of
public faith, and T accept it as a public trust to be held
so long as I am true to the ethics of the police service.
I will constantly strive to achieve these objectives and
ideals, dedicating myself before God to my chosen pro-

fession . . . law enforcement.
THAT'S A
No, No!
—
A
3
L
az
L |
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The principles in the Code of Ethics run through all the
manuals in this series, as they do all police literature aimed
at increasing the acceptance of law enforcement as a pro-
fession. The principles that involve adherence to law and
respect for the rights and liberties of the public are dealt
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with in the other manuals of this series. This manual will
deal briefly with some of the other aspects of the Code.

B. BRIBES, GIFTS, FAVORS AND GRATUITIES

When the International Association of Chiefs of Police
adopted the Law Enforcement Code of Ethics in 1957, it
also adopted the Canons of Police Ethics. Article 9 of the
Canon of Police Ethics provides:

The law enforcement officer, representing govern-
ment, bears the heavy responsibility of maintaining, in
his own conduct, the honor and integrity of all gov-
ernment institutions. e shall, therefore, guard
against placing himself in a position in which any per-
son can expect special consideration or in which the
public can reasonably assume that special considera-
tion is being given. Thus, he should be firm in refusing
gifts, favors, or gratuities, large or small, which can,
in the public mind, be interpreted as capable of influ-
encing his judgment in the discharge of his duties.

Acceptance of a bribe, of course, is not only unethical
but is a criminal offense. All attempted bribes should be
immediately reported in writing to your commanding officer,
Do not try on your own to go along with the bribe in order
to get evidence, Such action may result in spoiling the case
and, even worse, in casting suspicion on you. Remember,
from another person’s point of view, it is not always easy to
determine whether you went along with the bribe to get evi-
dence or whether you might have been inclined to take it.
After you report the offer, wait for your commanding officer
to tell you what to do next.

The Philadelphia Police Department prohibits any solici-
tation of gifts or favors by police officers. The only excep-
tion to this is the selling of tickets to the Thrill Show, a
charitable performance sponsored by the Police and Fire
Departments. What about unsolicited gifts? The rule fol-
lowed by the Philadelphia Police Department is quite sim-
ple. No officer may accept any duty connected gift or gratu-
ity, without the prior written approval of his commanding
officer.

20

EXAMPLE

Facts: You are on foot traffic patral in a business
area. At Christmas time a local merchant tries to give
you a piece of jewelry saying, “Here's a little trinker
for your wife”” You know that he does the same with
deliverymen and others whom he considers to have
bqen. of service to him. You also know that customers
of his store may over-park or double-park while doing
business with him. :

Action: Politely refuse to accept the jewelry with
some such statement as, “I appreciate your thought-
fulne.vs but we do not accept gifts” This offer of
jewelry was not in the same category as a bribe and
should not be reported as such. Yel it should be re-
fused. The same is true with such things as discounts
1 stores, free candy, cigaxrettes, restaurant meals, etc,
The person offering the jewelry probably sees it as a gift

or tip for service rendered to him. In some cases, he may
see 1t as a way of obligating you to him so as to get special
consideration, for example to induce you not to ticket his
customers, Even if he does not view it in that way, other
people might. A police officer is always under close public
scrutiny. By the nature of his responsibilities, a police of-
ficer cannot permit himself to become obligated or appear
to become obligated to anyone.

Moreover, there is the matter of self-respect and profes-
sional pride. A police officer does not work for tips. Nor is
he looking for handouts. Police officers should ‘and do take
pride in the fact that they do not accept gratuities.

The rule against accepting gifts does not apply to pres-
ents given by members of a policeman’s family or close
friends unconnected with his professional work. The rule
also does not bar accepting public awards for outstanding
service. The Department itself recognizes outstanding per-
formance with awards. Private citizens may also partici-
pate in this process.

EXAMPLE
Facts: During the course of your duty you apprehend
a person atlempting to burglarize a department store.
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s his appreciation and tells
e you a token of this ap-
h or praperty award.

The store manager expresse
you that they would like 1o gi
preciation in the form of a cas

Action: Do not accept the award on your own. Re-
quest permission from your commanding officer. If ap-
propriate, the award may be presented at the weekly

award ceremony.

C. POLITICAL PRESSURES AND POLITICAL
ACTIVITIES

The Philadelphia Police Department, like most depart-
ments in this country, is under Civil Service. A principal aim
of Civil Service 1s to remove police officers from political
pressures. Any attempt by a politician to throw his politi-
cal weight around and to influence the proper performance
of your duty should be handled the same way as @ bribe. It
should be reported mmediately in writing to your com-

manding officer.
In Pennsylvania it is a crime, punishable by imprisonment
up to three years, to soljcit political contributions from a
police officer or other civil service employee.® The Phila-
delphia City Charter and Civil Service Regulations contain
a number of restrictions upon political activity of police of-
ficers and other civil service employees.®® The aim of these
restrictions is to allow Civil Service employees to exercise
their rights as citizens to participate in discussion and de-
termination of public issues, but at the same time prevent
them from being actively involved in partisan politics. A
police officer may vote, sign petitions, and express privately
his opinions on any political candidate. He may also be a
non-paying member of a political party or club and attend
its social functions and political meetings. Further, a police
officer may participate actively in a campaign in support of
an issue where the issue is not ‘dentified with a particular

political party or candidate.
EXAMPLZ

Facts: An Amendment to the Pennsylvania Consti-
iution is on the ballot for voter approval. The amend-
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ment is not identifie

d wit i ,
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A police ofh
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ing. Nor ma address a partisan political
tively Campaiénhi: bf: an officer of a political group orlr.le:'t'
Civil Serviee Reguﬁtia political party or candidate T‘hct;
from making © ations expressly prohibit a ‘e
thing Whtlt?x% any contributions of money or fghce {)ﬂicer
purpose whatZo:OIu.n:E%fy or involuntary, for anz V%\??bl?
is ground for di ver. Violation of the anti-poli Dl
ind for dismissal from the Department "politics rules

VOTE VOTE
REPUBLICAN | DEMOCRATIC
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his manual is necessarily quite general

The discussion in ¢t

as to permitted and prohibited activities. Before engaging

in any possible political activity beyond voting, signing
petition, or registering as @ member of a political party,
you should check the legality of the activity with the City

Personnel Depastment.

12. Reporting Misconduct and

Registering Complaints

One of the hardest problems that you as.a police officer
may confront is what to do when you discover that a fellow
officer is engaged in serious improper conduct. A very nat-
ural inclination is to do nothing—to remain quiet. The
other officer may be 2 buddy of yours. Even if not a close

buddy, he is still a fellow officer with whom you feel a cer-
y feel that disclosure of this

tain kinship. Also, you ma

wrongdoing may discredit the whole Department in the
eyes of the public. Yet police officers must try to resist this
inclination. It is not easy to report a fellow officer. But if
he is guilty of cerious misconduct it must be done. Failure
to report him may in some cases cast suspicion on you as
participating with him. Moreover, serious misconduct will
ar if you don’t report v Tt will eventually be

not disappear 1
brought to light by others and then give the Department

two black eyes, one for its occurrence and the other for
not doing something about it. As J. Edgar Hoover has

written:
1f every officer and law enforcement agency must

suffer in some degree from charges made against other
officers, we cannot afford to take a passive View, shrug-
ging the matter off as none of our business.

1 believe it is the duty of every officer in every law
enforcement agency to take a personal interest in main-
taining a high standard of conduct within his organiza-
tion. To do otherwise invites public disgrace. The

ds of law enforcement will

trajtor to ethical standar
be discovered, but often not until he has brought 2
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should separat
0 e such elements fr
the earliest opportunity.'2 s from the profession at
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acted illegally? What if there is a charge that he has acted
against departmental conduct rules? Obviously there must
be some means of determining whether or not the charges
are true, dismissing them if they are not, and disciplining the
officer if they are. The procedures should be fair, both to
the person complaining and the officer involved. There
should be a quick, inexpensive, and easy way of getting these
charges acted on while at the same time giving the officer his
rights in defending himself. A police officer, like all others
in our society, is entitled to enjoyment of his constitutional

and other rights.

A, INTERNAL CONTROLS

Internal control must be considered the most important
means of making sure that police officers live up to the
ideals of their profession. External forces such as civilian
advisory boards, the Civil Service Commission and the
courts are all removed from the day-to-day problems of the
police officer. Also, they tend to become involved only when
police conduct is seriously and obviously abusive. It is the
job of the department itself to control daily police behavior,

Police misconduct can be divided into two basic groups.
One is violation of departmental regulations in such matters
as proper dress, filling out of forms, etc. The other involves
mistreatment or abuse of members of the public. In the past,
police forces have been criticized for concentrating their dis-
cipline very heavily on violations of internal regulations,
such as dress, and not paying much attention to citizen com-
plaints of police abuse.

This is not true in the Philadelphia Police Department.
It is a basic principle of the Departmient that citizens with
grievances should be encouraged to file them. A citizen
complaint is not an attack on the force as a whole but an al-
legation against a particular officer. If the officer has not
acted correctly, appropriate action should be taken. If he
has acted correctly, he deserves to be cleared. In ecither
event, the citizen must be made to feel that the department
is truly interested in learning al.out and correcting miscon-
duct. Discouraging citizen complaints would not only de-
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prive the depa‘rtmept of valuable information but also mirht
make the public believe that the kind of practices complai;ed
about are condoned or even encouraged,

All complaints should be accepted and recorded. This is
true regardless of whether the complaint is made in person
or by telephone; regardless of whether it is made anony-
mously, not sworn to, or in any other form; and regardless
of whether it comes from an alleged victim, an eyewitness
a person who says he merely heard about it, or an organim:
tion such as a civil rights group. No officer should z:fvc(’r
indicate to a citizen that there might be irouble for him if
he ﬁ.le{ a complaint. Nor should an officer ever suggest that
a criminal charge might be dropped or reduced if the persok
charged docs not file a complaint of police misconduct.

. Complaints are most often taken by the district or divi-
sion commander. If another officer takes it, he should im-
mediately mak.e out a report and give it to the commanding
officer. In Philadelphia, a complaint report is then passed
on to a Staff Inspector who makes a complete investigation
qf the alleged incident. If there appears to be some founda-
tion to th.e complaint, a hearing is ordered. This hearing
SEIves as important protection for the police officer as well
s giving an opportunity for the complaining party to state
his case fully and openly.

Th.e Dc.pz}rtment Advocate, a member of the Internal
Secuylty Division, chooses a three member “Police Board of
Inqm.ry” for the hearing. The men are chosen from a list
compiled by the FOP and approved by the Commissioner
At least one member of the Board is of the same rank as.
the accused officer.

The h.e(?ring is designed to achieve a just result, which
means giving a full, unbiased hearing to the perso,n com-
plaining while at the same time protecting all the rights of
the officer. The FOP provides a free attorney for the of-
ficer. The officer has the right to call witnesses on his be-
half and cross-exanine the witnesses against him, A full
record is made of the hearings.

_ A police officer, like other citizens, has the constitutional
right not to be compelled to incriminate himself, Thus, the
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Supreme Court of the United States has held that if a police
officer makes an incriminating statement under the threat of
losing his job for failure to give information against himself
in a disciplinary proceeding, this statement cannot be used
against him in a later criminal trial'* Nor may an officer be
dismissed from the force for refusing to sign a waiver of his
privilege against self-incrimination.** However, as provided
in the Philadelphia City Charter,’ any city employee, in-
cluding a police officer, is subject to dismissal for refusing, in
a departmental or other hearing, to answer questions related
to the performance of his duty.

After the hearing, the three-man board decides the case
by majority vote, and when it finds the officer at fault rec-
ommends a disciplinary action to the Commissioner. Al-
though this is just a recommendation and not binding on
the Commissioner, in practice he usually follows it.

If an officer is dismissed, demoted in rank, or suspended
for more than ten days, he can appeal to the Civil Service
Commission, which then holds a hearing. The Commission
has the power to override the Department’s action and has,
on occasion, reinstated officers who had been dismissed. If
the Civil Service Commission does not change the Depart-
ment’s decision, the officer has a right to appeal to the courts.

B. TRADITIONAL JUDICIAL PROCEDURES

Traditional judicial methods of controlling police conduct
include civil suits or criminal prosecutions against an officer
who allegedly has been involved in misconduct. In theory, a
number of forms of police misconduct constitute torts, that
is, civil wrongs for which a lawsuit can be brought and dam-
ages recovered. For example, there are torts of trespass,
assault and battery, and false imprisonment. However, this
remedy has not proven effective. Lawsuits cost money to
bring, and the obstacles to winning and collecting are very
great. In many cases the complaining person may have a
criminal record or other attributes which would count against
him with a jury. Also, he usually has to prove damages in
terms of dollars and cents. Finally, even if he recovers a sub-
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C. CIVILIAN ADVISORY BOARDS

Mmfy people oppose the exclusive use of internal police
gc.mt'z ol on the groun.ds that it is a closed system. It is police
lscxphlnm;:lz3 IPOhTe without any outward recognition that the
general public also has « strong interest ; ice di
. as . est in police discipli
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1958. Civilian Advisory Boards have also been established

in Washington, D.C. (1948) and Rochester, New York
(1953). Boards have been proposed in many other cities,
including Chicago, Cincinnati, Detroit, Los Angeles, Oak-
land, Newark, Pittsburgh and Seattle.

As of 1968, the Philadelphia Board is not operating due
to a Philadelphia Common Pleas Court wccision that the
method of appointing the Board violated the City Charter.!
This technical question is being reviewed on appeal. In any
event the issue of whether police advisory Yoards are a good
thing will continue to be debated. Even if the lower court
decision is affirmed, a new board might be set up in a Way
that does conform to the City Charter. The use of police
advisory boards is a lively law enforcement topic through-
out the country. The following description of the Philadel-
phia Board and the summary of arguments £9r and against
civilian review boards is provided so that each police officer
can be familiar with this important controversy in police

administratic .

The Philadelphia Board has consisted of eight member§

representing @ broad spectrum of the Philadelphia com-
munity. A complaint would be filed by any person OF inter-
ested group on behalf of any person who felt that he was
the victim of improper police conduct. The Board would
either dispose of the complaint informally or ask the Com-
missioner to investigate it. If the investigation indicated
that a hearing was necessary, @ hearing would be held be-
fore the Board. This hearing would resemble the hedring

of the Board of Inquiry described earlier. A majority of -

the Board would decide the complaint and recommend ap-
propriate action to the Commissioner. The Commissioner
would be free to accept or reject this recommendation.

Opponents of civilian advisory boards, including many
people in lnw enforcement, havs raised numerous objections
against them. The first is that a civilian board is unneces-
sary since good internal controls are available. As we have
already discussed, those who favor civilian boards believe
that even if internal controls are very good, there is a feel-
ing in the public that it is the police force against the citizen
when one officer judges another, Proponents of civilian
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that an independent board has investigated and exonerated
the accused officer gives both the officer the satisfaction of
being vindicated and the complaining person the satisfaction
that an independent group has heard his story. When the
reasons are explained for the officer’s actions, the complain-
ing person may even end up agreeing with the Board that
the police officer has acted properly. The proponents of civ-
ilian advisory boards believe that this chance for ‘“clearing
the air” is a key feature of an independent board.

D. THE OMBUDSMAN

One complaint against police advisory boards that we
have not considered is that they single out the police for
special treatment. It is common knowledge that there are
other government employees, such as welfare workers, pro-
bation officers, and building inspectors, who come into con-
tact with the public and need to have their conduct subject
to, public control. The civil and criminal court remedies dis-
cussed above concerning the police are also ineffective with
these groups. Internal controls for these employees are sub-
ject to the same argument of bias or the appearance of being
' favor of the official as with police. Why then, people ask,
are the police singled out for separate civilian boards?

One answer given is that the police can apply far more
authority directly and immediately to individual citizens
than other government employees, and that this power cre-
ates greater needs for police sensitivity to citizen rights and
concerns. Thus, they say that it is not completely unrea-
sonable to have a civilian board just for the police.

On the other hand, some people have suggested that it
may be more desirable to have a board which hears and in-
vestigates complaints against all government employees.
They point out that a principal aim of an independent board
is to improve communication and understanding between
the police and the public, particularly minority groups.
general board could mediate between citizens and all
branches of the government, thus increasing the citizens’
confidence that they are getting a fair deal.
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;th‘he é\TeW York Assotiation of the Bar has written that
citizen demands for civilian advisory boards:

do not really grow ‘out of a movement against the
police, but are part of a much larger concern with ad
ministrative and enforcement agencies of the ove=rn~
ment, not onl‘y in the United States, but also iﬁ m'm-
other countries having similar systems. There ‘ha}s,
!Jeen, during the past twenty-five years, a large increase
in the regulatory and enforcement powers of gove‘rn-
ment arising out of the growth of economic, social and
political activities, not the least of which is ’the rowth
of pqpulatxon itself. As a result, many people hagve felt
that it has now become necessary to regulate the r

ulators and police the policemen . . . « &

XVe .sgyﬁall this to place the issue in its proper perspec-
ive; fl ferences between the police and civilians are only
part of a larger problem of public administration.)®

The idea of a general citizen’s advi i
similar to the Scandinavian concept ofv Sgéy“goxggidfm‘;ify
The Omblzd§man heads an independent office which investi-
gates and tries to resolve citizen complaints against alleged
aobuse by government officials in all departments. The ﬁgrst
hmqusman was appointed in Sweden in 1809. The idea
as since been adopted in Finland in 1910, Denmark in
19.55‘, Norway and New Zealand in 1962, and Great Bri-
tain in 1966. Proposals for such an office have been made
in the. United States on the federal, state and local Ie;el
including Pennsylvania and Philadelphia: - . 3
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themselves. There are only a few types of serious crime
where the police can pretty much count on complaints by
victims or their friends or relatives. Murders or violent
rapes are examples. But even in rape cases the percentage
reported can vary enormously. Often the victim or her par-
ents may decide that avoiding publicity is more important
than punishing the rapist. If the police and the district at-
torney announce a strong policy of protecting the identity
of complainants, there might be a sudden rise in ‘‘rapes
known to the police,” but it wouldn’t mean that more rapes
were being perpetrated.

Burglaries are another instance where the rate of victim
reporting can be quite independent of the crime rate. If the
burglar is scared off after entering, or if he doesn't take
much, there is a good chance that the police will never hear
about it. Thefts and embezzlement by employees are fre-
quently “settled” by the parties, although some of these pri-
vate arrangements may themselves amount to the criminal
offense known as ‘‘compounding a felony.”

Thousands of fights and scuffles occur without being re-
ported, although they constitute the crimes of assault and
disorderly conduct. Sometimes the victim feels that it would
be cowardly to squeal, or that he might end up being ar-
rested himself. Reporting of misdemeanors may be dis-
couraged by the fact that the filing of a sworn private com-
plaint on which an arrest warrant can issue may cost the
complainant $10 or more in Philadelphia.

In 1965, the President’s Commission on Law Enforce-
ment and Administration of Justice (“National Crime Com-
mission”’) made some door-to-door surveys asking people
about crimes they or the members of their families had suf-
fered.! They found, for example, that there had been 314
times as many forcible rapes as had been reported to the
police, 3 times as many burglaries, and 50 % more robberies.
The following chart® compares crime rates in Washington,
D.C. as found by the Survey with those in police statistics
of the sort that go into the Uniform Crime Reports pub-
lished by the Federal Bureau of Investigation.
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Estimated Rates of Offense
Comparison of Police and BSSR Survey Data

3 WASHINGTON, D.C. PRECINCTS Rates per 1000 Residents 18 Years or Ovef

Willtul homicide,
forcible rape, robbery, b

aggravated assault

Burglary pmam |

Larce SR Police rafe
arceny F
(over and under $50) —1 "3 Survey rats

Total, Seven Offenses F

160

The study also showed the reasons that crimes were not
reported, the most frequent one being that victims thought
the police would not or could not do anything about it. This
was especially true of poorer and uneducated victims.

The greatest discrepancy between crimes known to the
police and the actual crime rate occurs in the field of “vic-
timless crime,” that is, where the crime consists of a trans-
action between a willing buyer and a willing seller. Thus a
very small proportion of illegal transactions in narcotics,
gambling, prostitution . and bootlegging is known to the
police. The police often have to put themselves in the trans-
action by making the buy directly or through decoys and
informers. The number of crimes known to the police thus
depends very much on how active the police are. If the po-
lice .department launches an enforcement drive, they will
know about more offenses, and-then it will look as if the
“crime rate” went up !

Defects and changes in police reporting practices also
have an important effect on the reliability of reported crime
rates. The Federa! Bureau of Investigation, which collects
figures reported by police forces throughout the country,
frequently finds radical differences and changes in local
crime recording and reporting. The story is summarized in
the following comparison of Chicago and New York City re-
porting of robbery and burglary:
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Although Chicago, with about 3 million people, has
remained a little less than half the size of New York
City with 715 million throughout the period covered . . .
it was reporting in 1935 about 8 times as many rob-
beries. It continued to report several times as many
robberies as New York City until 1949, when the FBI
discontinued publication of New York reports because it
no longer believed them. In 1950 New York discon-
tinued its prior practice of allowing precincts to handle
complaints directly and installed a central reporting
system, through which citizens had to route all calls.

In the first year, robberies rose 400 percent and
burgiaries 1,300 percent, passing Chicago in volume
for both offenses. In 1959 Chicago installed a central
complaint bureau of its own, reporting thereafter sev-
eral times more robberies than New York. In 1966
New York, which appeared to have had a sharp decline
in robberies in the late fifties, again tightened its cen-
tral controls and found a much higher number of of-
fenses. Based on preliminary reports for 1966, it is
now reporting ‘about 25 percent more robberies than
Chicago.®

A well known textbook on criminology has the following to
say about reporting practices:

The number of ¢rimes known to the police is a rea-
sonably efficient index of crime only if the police are
honest and efficient in making their reports. Police
have an obligation to protect the reputation of their
cities, and when this cannot be dene efficiently under
existing administrative machinery, it is sometimes ac-
complished statistically. Politicians up for re-election
are likely to be accused of neglect of duty if the crime
rate has gone up during their administration, and they
are likely to be praised if the crime rate has declined.
Consequently, political administrations ofien try to
show statistically that during their term in office the
crime rate declined. . .. Bloch recently found a com-
munity in which the delinquency rate had apparently
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been cut in half by establishment of a youth bureau at-
tached to the police department, but investigation in-
dicated that the rate actually increased and that the
reported drop was the result of a change in the report-
Ing system. Variations in crime rates among cities or
among oth_er jurisdictions must be interpreted with ex-
treme caution, for the differences may be due merely

to differential recording practices in the various police
departments.*

Every policeman should feel a special responsibility for full
and accurate reporting of crime. Incidents should be re-
ported whether or not it seems likely that the culprit can be
found, whether o1 not the victim of a property crime is in-
sured, and whether. or not he is interested in prosecuting.

2. Is Crime Increasing?

'.I‘he most widely used statistics on crime are the Uniform
C1'1me_R¢ports published annually by the Federal Bureay of
I-nvestxgatlon. These are based on crimes known to the po-
lcl?e as reported by local police departments to the Fél
éven categories of crime have been selected as most seri-
ous and h.zwfz been grouped together to form an “Index” of
serious criminality. The seven categories are willful homi.
cide, forqble rape, aggravated assault, robbery, burglarl
larceny of $50 and over, and motor vehicle thef’t. i

The le.iform Crime Reports Index is subject to some of
the statistical weaknesses discussed in the previous section
of this manual insofar as it rests on local police reporting
_Also, the sel‘ection of crimes used in the index leaves out‘
Important crime categories such as narcotics, liquor, gam-

b ) A . .
ling, corporate and “white collar” crime, minor assaults

and dlsqrderly conduct. Nevertheless the Index provides
sqbstantla} confirmation for the widespread impression that
violent crime has been increasing, as indicated by the Na-
tional Crime Commission chart on the next page.®

A similar chart® of.property offenses shows even sharper
recent increases, especially for larceny over $50. However

Siy
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the National Crime Commission found a number of reasons
for thinking that the figures may exaggerate the crime
“crisis,” although there is still plenty to be concerned about.
In the first place, studies have shown that a higher propor-
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tion of slum crime is reported nowadays than formerly.

... Not long ago there was a tendency to dismiss re-
ports of all but the most serious offenses in slum areas
and segregated minority group districts. The poor and
the segregated minority groups were left to take care
of their own problems. Commission studies indicate
that whatever the past pattern was, these areas now
have a strong feeling of need for adequate police pro-
tection. Crimes that were once unknown to the police,
or ignored when complaints were received, are now
much more likely to be reported and recorded as part
of the regular statistical procedure.”

In a way this amounts to sdying that as things get better,
they may look a little worse: poor people and minority
groups now look for police protection they didn’t use to ex-
pect, so more crime is reported. In the same way, increasing
professionalization of the police force, stronger enforce-
ment of, for example, juvenile delinquency or narcotic laws,

make the statistics look worse when the law enforcement

situation is getting better.

The National Crime Commission found that 40 to 50%
of the reported increase in crime between 1960 and 1965.
could be accounted for simply by growth of the population
and, especially, a bulge in the percentage of young people,
the age groups which always have the highest crime rates.
Another 7 or 8 percent of the increase could be attributed
to the movement of the population into big cities where re-
ported crime rates are normally higher in most categories.
Even the fact that Americans are on the average getting
richer tends to inflate the crime picture: we have more cars
to be stolen and are more careless in locking them. Store-
keepers leave goods around tempting shoplifters. Rising
prices change the statistical significance of thieving behav-
tor. For example, the F.B.I’s Uniform Crime Reports
count larceny over $50 as a serious offense to be included as
an Index Crime; the rate has gone up 550% since 1933. But
the 1966 dollar is worth only 40% of the 1933 dollar; the
average reported theft involved $26 in 1940, but $84 in
1965. That would produce a big statistical increase in crime
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aven though the number of thefts and the things stolen had
remained unchanged.

It is therefore possible that the actual state of public
safety in our big cities today is no worse than it has been in
the past. If we read the newspapers of 50 and 100 years
ago, we see that our ancestors had the same feeling as exists
today, that there was a “‘crime crisis” about to overwhelm
the country. The National Crime Commission summarized
this history as follows:

A hundred years ago contemporary accounts of San
Francisco told of extensive areas where “no decent
man was in safety to walk the street after dark; while
at all hours, both night and day, his property was jeop-
ardized by incendiarism and burglary.” Teenage gangs
gave rise to the word “hoodlum’ ; while in one central
New York City area, near Broadway, the police en-
tered “only in pairs, and never unarmed.” A noted
chronicler of the period declared that “municipal law
is a failure . . . we must soen fall back on the law of
self preservation.” ‘“‘Alarming” increases in robbery
and violent crimes were reported throughout the coun-
try prior to the Revolution. And in 1910 one auther
declared that ‘“‘crime, especially its more violent forms,
and among the young is increasing steadily and is
threatening to bankrupt the Nation.”®

Current newspapers, on the other hand, occasionally report
local decreases in crime rates. For example, in 1966 Phila-

delphia reportedly ? experienced a decline in crime, as meas-

ured by the F.B.I. Uniform Crime Reports Index, while the
national rate rose 11%. The metropolitan area, third lar-
gest in the country, ranked 126th in crime rate, with a rate
less than half of that reported in New York City, Los
Angeles, Chicago and Detroit.

Among things to notice about the crime trends shown in
the chart on p. 6 is the fact that the homicide rate has
stayed about the same or declined slightly over the last 30
years. The robbery rate in 1965 is just where it was in 1935
and it was much higher before that. By far the biggest in-
crease in reported crime in the preceeding 30 years is in bur-
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glary and stealing, that is, crimes basically against prop-
erty.® The homicide figures are particularly interesting be-
cause this is a crime most likely to be accurately reported.
The murder rate has gone down during a period when abo-
lition of capital punishment has been gaining ground in la.w
and practice (199 people were executed in 1935; only 1 in_
19661). During this same period, the Supreme Court‘of
the United States has issued many decisions enforcing
strong constitutional protections for persons accused of

crime, particularly capital offenses.

3. Who Are the Criminals?

Sometimes when you read about “crime waves” or the
“war against crime,” you almost get the impression that
there is a special group in the population, like an invading
army. It seems as if all we have to do is train our big guns
on them and wipe.them out, so the rest of us can live in
peace. Unfortunately, it's not that simple. Nearly every-
body is or has been a criminal.’® Perfectly respectable people
commit crimes, the rich and educated as well as the poor
and ignorant, judges, policemen, prosecutors, bankers, in-
dustrialists, and union leaders. Almost any honest adult
will have to admit to himself that he’s done one or more of
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the following: taken something that didn’t belong to him,
ckeated on his taxes, smuggled something into the country
or undervalued it in paying duty, lied in some government
form or affidavit, falsified a corporate or official record, en-
gaged in punishable sexual activity, beaten.somebody up,
surreptitiously damaged property either public or belonging
to some person he dislikes, driven an automobile in a crim-
inally reckless manner. So in a sense all of us are criminals.
If everybody who ever committed a crime was in jail, .thei‘e
wouldn’t be many left outside to run the country’s business,
pay taxes, and enforce the laws. The job of law enfo_rce-
ment therefore is not to wipe out the criminal popul;}tlpn,
but to keep the pressure on by catching and convicting
enough offenders so that everybody knows. that it’s risky to
violate the law. :

Although nearly everybody commits some kind of crime
at some time in his life, studies show that crime—partic-
ularly the kinds of crime that city police have to-deal with
—occurs more frequently in some settings and groups than
in others. The age group between 18 and 24, for example,
figares disproportionately in police statistics as sll(stvy’n in the
following table.®® ~ : :

Percent of Arrests Accounted for by
Different Age Groups—1965

[Percent of total]

on Persons | Persons
P‘Eelrfns 18-24 (25 and nver

Population ... e [ 13.2 10.2 53.5
Willful homicide. , - ... ... oo lg' 3 %2 ré gg é
Forcible rape._.._._: X 3 38
NoSraaied assaii. : %2 ? % 58.7
aur?vated assault. - n2 23 0.
arceny (includes lareeny Gnder $80y... 117 11IIT 9.2 21.9 24.3
Larceny (includes |arceny under $50)_.__...__....._. 49, .
Motor zeﬁ\ide theft . i 61.4 26.4 11.9
Willful homicide, rape, robbery, aggravated assault... %3?, %} ; ;fl?g

Larceny, burglery, motor vehicle theft.______._.___..

SOURCE: FBI, Uniform Crime Reports Section, unpublished data. Estimates for total U.S.
population.
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Males offend more frequently than females; blacks more
frequently than whites, the poor more frequently than the
middle class. Notably, serious violent crime is concentrated
in the slums of the “Inner City.” On this point the National
Crime Commission reported

One of the most fully documented facts about crime
is that the common serious crimes that worry people
most—murder, forcible rape, robbery, aggravated as-
sault, and burglary—happen most often in the slums
of large cities. ... Crime rates in American cities tend
to be highest in the city center and decrease in relation-
ship to distance from the center. ... An historic series
of studies by Clifford R. Shaw and Henry D. McKay
of the Institute of Juvenile Research in Chicago docu-
mented the disorganizing impact of slum life on differ-
ent groups of immigrants as they moved through the
slums and struggled to gain a foothold in the economic
and social life of the city. ‘Throughout the period of
immigration, areas with high delinquency and crime
rates kept these high rates, even though members of the
new nationality groups successively moved in to displace
the older residents. Each nationality group showed
high rates of delinquency among its members who were
living near the center of the city and lower rates for
those living in the better outlying residential areas.
Also for each nationality group, those living in the
poorer areas had more of all the other social problems
commonly associated with life in the slums.

This same pattern of high rates in the slum neigh-
‘borhoods ar low rates in the better districts is true
among the Negroes and members of other minority
groups who have made up the most recent waves of
migration to the big cities.™ :

Such studies show how foolish it is to think of crime as a
matter of race or nationality. If life in the slums remains
violent as different groups move into the same territory, and
if the crime rate for members of the same group declines
when they escape from the degraded and disorganized con-

ditions of the slum, it is pretty clear that those conditions
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rather than race or nationality are significantly related to
crime.’®

4. Who Are the Victims?

The extent to which opportunity governs crime is high-
lighted by some remarkable facts about interracial crime
developed by the National Crime Commission.’® There is a
strong tendency for victims of assaultive crime to be of the
same racial group as the assailant. A Chicago study showed
that “a Negro man in Chicago runs the risk of being a victim
nearly six times as often as a white man, a Negro woman
nearly eight times as often as a white woman. ... Negroes
are most likely to assault Negroes, whites most likely to
assault whites. Thus while Negro males account for two-
thirds of all assaults, the offender who victimizes a white
person is most likely also to be white.” Eighty-eight percent
of rapes in the District of Columbia involved persons of the
same race; only 12 of 172 murders committed in the District
in 1966 were interracial; only 9% of the aggravated as-
saults were interracial. The obvious explanation for these
interesting figures is that crime is largely influenced by op-
portunity. The Negro assailant from a predominantly
Negro neighborhood is likely to have a Negro victim.

Indeed there is a good likelihood in crimes of violence
that, black or white, the assailant and the victim know
each other. In Philadelphia during a 5-year period studied
by Professor Marvin Wolfgang,'” only one murderer out of
every eight was a stranger to the victim. According to the
F.B.I.’s Uniform Crime Reports:

In 1965 killings within the family made up 31 percent
of all murders. Over one-half of these involved spouse
killing spouse and 16 percent parents killing children.
Murder outside the family unit, usually the result of
altercations among acquaintances, made up 48 percent
of the willful killings. In the latter category romantic
triangles or lovers' quarrels comprised 21 percent and
killings resulting from drinking situations 17 percent.
Felony murder, which is defined in this Program as
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those killings resulting from robberies, sex motives,
gangland slayings, and other felonious activities, made
up 16 percent of these offenses. In another § percent
of the total, police were unable to identify the reasons
for the killings; however, the circumstances were such
as to suspect felony murder.

Another important fact about victims of crime is that
they are often businesses or organizations rather than indi-
viduals. Thus a large fraction of property crimes (exact
statistics are not available) consists of theft from stores by
shoplifters, thefts from factories and shops by employees,
stealing and vandalism against schools, libraries, telephone
companies and other utilities, public housing, etc. There
are several reasons for making a point of the difference be-
tween crime against individuals and non-violeng crime
against businesses and organizations. In the first place, peo-
ple are more worried about crimes against the person and
consider them more serious. The public should therefore

- be made to understand that the statistics include this other

type of offense. Secondly, although property crimes against
organizations impose a big collective cost on business and
government, they don’t hit any one individual very hard:
businesses carry insurance or raise prices slightly to cover
the cost of goods picked up by shoplifters and employees.
Thirdly, the business and organization victim is usually in a
better position than individuals to take self-protective
measures against these crimes. Guards can be employed.
Goods can be displayed and ste. cu in safer ways. Account-
ing systems can be improved. ‘

Of course even individual victims can do much to secure
against property offenses, e.g., by not leaving ignition keys
in parked automobiles, by locking house doors and windows.
We do not know whether such measures would affect the
total volume of crime or merely divert the criminals from
one victim to another who is less careful. But education
and encouragement along this line by the police will help
those who feel most insecure to enhance the safety of their
own property.
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Explanations of high city crime rates. relate to more op-
portunities and temptation to commit crime, harsh condi-
tions of slum life contrasting sharply with the visible luxury
of the prosperous, and the impersonality of life in the city,
where the offender has no ties with neighbors and can easily
disappear into the crowd. '

C. GANGS AND OTHER “SUBCULTURES”

Sociologists have observed that groups of people bound
together by some common tie may develop standards of be-
bavior that are different from those generally accepted in
the community. Some gangs, for example, may glorify vi-
olence, theft, or attacks on police. Inside such a group, the
ability to commit such offenses and get away with it is much
more highly regarded than the ability to get a normal edu-
cation or to hold a job. They may develop intense loyalty
to fellow-members of the group combined with contempt
for the rights of others. These attitudes are transmitted to
new members, “drop-outs” and other people who can’t make
the grade under the general commnnity’s normal value
system. . .

In a less organized way, ethnic groups that feel excluded
from the normal paths to “success” in the community, may
adopt their own special ways of measuring success and
achieving individual recognition. These attitudes may place
less emphasis on order or respect for property or job hold-
ing, because such ideals are harder to maintain in a city
slum and appear.to yield no significant rewards. Such a
subculture is likely to produce more than its share of van-
dalism, assault, and theft—not because the individuals are
incapable of normal aspirations, but because their circum-
stances tend to lead to hopelessness and to the transmission
of hopelessness to new generations.

D. ORGANIZED CRIME

The existence of large organizations carrying on criminal
business in gambling, narcotics, alcohol, prostitution, loan-
sharking, labor racketeering, and the like, is a powerful
stimulant to crime. The profit motive causes such criminal
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syndicates to seek constantly to expand in scope and to re-
cruit new offenders as well as customers. Organization,
bribery, and corruption of law enforcement make “success”
more likely and careers in these crimes more attractive. The
syndicates become subcultures of the sort described in Sec-
tion C above, propagating their own anti-social scale of
values and enforcing, often bloodily, their own codes.*?

E. LOW INTELLIGENCE AND PSYCHIC
DISABILITIES

The criminal behavior of individuals is sometimes attrib-
uted to low intelligence or to psychic disabilities. Some tests
have indicated that the prison population on the average
scores lower on intelligence tests or shows more signs of
personality disorder. Critics of these findings point out that
the tests have a “social bias,” that is, that they have been
made up mainly on the basis of middle-class white experi-
ence, and do not measure intellectual defect so much as bad
home background and schooling, or lack of ambition due to
being beaten down by racial discrimination or other circum-
stances. It is also pointed out that only a very small pro-
portion of burglars and robbers, for example, are caught
and end up in jail. It stands to reason that the brighter-
ones, who are in the great majority, do not get caught and
so are not included in the psychologists’ tests, The résult is
to make burglars’ average intelligence look lower than it
really is. A similar explanation suggests itself regarding
“personality disorders” of prison inmates; but in addition
critics say that living under prison conditions would natu-
rally tend to aggravate the worries, fears, and resentments
that would show up in any tests made in prison.

Psychiatric explanation of criminal behavior is mainly
derived from Freud’s theory of the “unconscious.” We all
know that lots of things go on in our heads without our be-
ing aware of them. For example, there are things we once
knew but have completely forgotten. Sometimes we sud-
denly remember one of them. This shows that the informa-
tion was there all the time but we didn't know how to reach
it. Similarly, it is said, much that happens to us in early in-

fancy is recorded in our “‘unconscious” and affects our
A 4
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Most people, as they grow up, work out a balance between
the secret pressure of those old emotions and the demands
of every-day life. A forgotten anxiety can be relieved and
turned into an ambition to make money and obtain security.
Where the personality has been unable to make a satis-
factory adjustment between the unknown forces within and
the workaday world, it may become “neurotic,” that is, sub-
ject to unreasonable fears, quirks, habits, When infantile
patterns take over, the individual may lose touch with real-

ity, become wild or hopelessly depressed, and may be classi-
fied as “psychotic.”

The basis of Freudian treatment is to help the patient
grope back into memories of his early life, to expose the in-
fantile basis of the emotional pattern, and, by giving him
more understanding of what is behind his own actions, hope-
fully to relieve his anxicties and increase his power to con-
trol his behavior in socially accepted ways.

The Freudian explanation of behavior does not mean
that grown people are not to be held responsible for crimes
they commit (unless they are so sick as to have the legal de-
fense of insanity). After all, the hidden drives that push
some people into crime are the same drives that push others
into constructive work and even heroism. The criminal law
can be regarded as helping to push people towards choosing
useful rather than hurtful outlets for the hidden drives,

F. INHERITED CRIMINAL TENDENCY?

People believed at one time that criminal tendency was a
matter of physical inheritance, like the tendency to over-
weight or the color of a person’s eyes. According to this
theory, criminals could be picked out of the ordinary popu-
lation by shape of the head, proportions of the body, etc.
There are still people who think they can tell a “criminal
type” by looking at him, although experiments have shown
that, with no more than a picture to go on, nobody .can dis-
tinguish a thief from a judge, a businessman, a truck driver,
Or a news reporter. A trip to any penitentiary would con-
vince most people of the same thing: the people in prison
look much the same as the people outside.

19




1
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probation or parole under a sentence that carries some
condemnation and some restriction of freedom, it is
customary to list rehabilitation as one of the objects of
a sentence in a criminal case.
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Since studies

There is another point of view on punishment, that
doesn’t ask the question what good does it do or how will it
work to reduce crime. Instead, it asks only whether the
punishment was deserved. This point of view is called “re-

tributive.” Tt is sometimes referred to as the “eye-for-an-
eye' rule.
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Most specialists in eriminal law and criminology believe
chat all these points of view have some merit, and that all
of them must be taken ‘into account in making decigions
about offenders. As @ result, decisions about gentence arc
often difficult because the various goals of punishment con-

flict in application to & particular casc. for example, if a P CRIMES CLEARED BY ARI;EST

S L i e,
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¢ convicted. One might conclude that the chance
of punishment for serious crimes is not high enough to deter.
However, prospect of arrest and prosecution, as well as the
serious consequences of conviction probably do influence

many would-be offenders.

General deterrence operates indirectly as well as directly
on the mind of persons weighing the risk of punishment
against possible gain from crime. The indirect operation
of deterrence results from the criminal law’s influence on
public attitudes. The fact that burglary is 2 crime for which
severe punishment is authorized reinforces the warnings O
_parents, teachers, journalists, and preachers, thus helping
to build law-abiding attitudes in the cominunity.

On the other hand, newspapers, TV, and magazines Can

undermine deterrence if they irresponsibly emphasize the

impression that large numbers of criminals are “getting
away with it.”

Increasing punishment does not always
rence. This rather surprising proposition has been estab-
lished by historical and other penological studies. It has of-

-ten been pointed out that when capital punishrnent.-was
widely used in 17th and 18th Century England, thieving was
common in the crowds that came to watch thieves hung. t
is a matter of record that the bankers of England supported
amendment of the old forgery law to eliminate capital pun-
ishment because they felt that prosecution was more likely
if the penalty were reduced, with a net gain in deterrent ef-
fect.2 In the same Way, modern department Stores favore
tghop-lifting” laws, which carried only misdemeanor O
summary offense penalties, a8 more likely to prevent theft
‘0 the stores than older larceny statutes with higher penal-

ties. Finally, studies of capital punishment have shown no
significant difference in the murder rate, whether of civilians
or police, between states which have the death sentence an
those which do not, or in the same state before and after
abolition or restoration of the death penalty.24
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defendant’s personality. 1f an indeterminate sentence is im-
posed, leaving it up to the Parole Board to decide within
limits just how long to keep him in jail, they will have more
information at the time of release and be in a better position
to make statistical and other predictions of behavior.

Even if incapacitation worked quite well, it would have
to be modified to take into consideration other bases of pun-
ishment. For example, experience shows that most murder-
ers (those who kill relatives or acquaintances in a fit of pas-
sion) are quite unlikely to repeat the offense. From the
point of view of incapacitation, there is no need to put them
away for the safety of others. But deterrence and retribu-
tion might call for a sentence anyway. An incorrigible pick-
pocket with a long history of arrests and short jail terms
might seem to require life imprisonment for the protection
of the public. But few policemen, prosecutors, judges, or
jurors would be willing to sce such a penalty imposed when
es up on another $10 theft charge. Most peo-

the man coin
| that the punishment didn't fit the crime.

ple would fee

Statates dealing with “‘habitual criminals” have “been
ny states. These provide for longer sentences
for persons who have previously been convicted one or more
times of serious offenses.® For yarious reasons, these stat-
utes have not worked very well. Occasionally they are used
by prosecutors and judges to impose longer sentences. But
because even the normal sentence for 2 single crime of vio-
lence can be very long, €& armed robbery 20 years, rape
30 years, law enforcement people see little need to take on
the burden of charging and proving former offenses and
convictions under the habitual criminal acts, when the judge
can take those convictions into account anyway in passing

sentence for the crime itself.

passed in ma

D. REHABILIT ATION

The idea of curing ofienders of their ‘nclination to crime
is very appealing as 2 goal of the criminal law and. of sen-
tencing. Much criminal activity is the work of persons who
have previously been convicted of oftenses, as appears from

the following chart:®
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There are some dangers in

view. One is that the commun
idea of the possibility of “curing” offenders. This leads

to laws giving broad discretionary authority to officials to
keep people i confinement for very long periods while a
cure is supposed to be going on. Thus a child might be put
in an institution for years for a fairly trivial offense. Or 2
man who exhibits himself before women OF who engages in
relatively minor sexual misbehavior can end up in an institu-
tion under what amounts to a life sentence pursuant to the
“sex psychopath” laws. There have been judicial decisions
holding such confinements unconstitaticral, where it was
shown that no real effort was being made to provide any
psychiatric oF other treatment for men whose indefinite
commitment was thr cetically justified on the ground that

the government wal going to treat and cure them.

Rehabilitation ol ishes with other goals of the criminal
law, and must som sjmes then be compromised with them.
For example, rehabuitation might require putting the of-
fender in such pleasant surroundings that “punishment”
would no longer deter. A long stay in a beautiful open
camp with good food and wise and compassionate teachers
might be the best Way to win over dangerous rebel youths,

but knowledoe that the worst bovs of a slum neighborhood
dly likely to encourage other

would get this treatment is har
boys to behave. And the contrast between what happens to
the “bad” boys and the way the “good" boys have to live

would run counter t0 retributive feelings.

E. RETRIBUTION
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¢ that it seems part ©
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tate the behavior of the worst elements. This point carries

far beyond the question of sentencing. It applies to criminal -
procedure as well. You often hear people—and newspap-

ers—complain that the law enforcement system, in¢luding

police, prosecutors, and judges, are giving rights and pro-

tection to criminal suspects which the suspect never gave to

the victim. This ie the wrong way to figure it, even apart

from the fact that the constitutional protections apply al-

most entirely before conviction and are designed chiefly to

make sure that we get the right man. We treat the accused
and even the convict more fairly and more considerately
than he treated the victim precisely because we don’t want
to behave like vicious sriminals.

. Sentence of the Court; Probation

A. INDETERMINATE SENTENCE

The judge has to make the complicated compromise that,
as we have just been seeing, goes into any sentence for
crime. His choice is limited to some extent by the laws laid
down by the clected representatives of the people. These
laws set a maximum for each type of offense. That maxi-
mum was of course meant for the worst types of offenders
in each class of offense, for example, repeaters, criminals
who exhibit special cruelty, disregard for others, etc. The
judge therefore uses his discretion to scale down the maxi-
mum for most offenders: he will give a particular oftender
a maximum of, say, § years where the statute allows him to
impose as much as 20,

Pennsylvania judges also have the power to set a mini-
mum, that is, the least amount of time which the prisoner
must serve before he can be paroled. Parole means release
from pris~n on order of the Parole Board, which will have
supervision of the convict unti) the maximum fixed by the
judge. Under Pennsylvania law the judge cannot set the
minimum higher than ¥ of the maximum that he sets. Soa
sentence might be 214 to § years, or 5 to 10. The judge
doesn’t have to set the minimum at half the maximum. He
could, for example, impose a sentence of 1 to 5or 1 to 10.
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The Iqw_er the minimum, that is, the bigger the gap between
ic mx‘mmum_und the maximum, the more discretion the
judge is handing over to the Parole Board to dec'ide’ 't:st
how long the man shall remain in custody. The reason tjh'lt
the .leg‘lslature prohibited the judge from setting (tile mlm
n)mm higher than ¥4 of the maximum is that they wanted the
Parole Board to have discretion over at least half of the
total senter‘l‘ge. Sentences of the type 214 to 5, or L to 10
are sfxll,ed indeterminate” sentences as distinguished from
flat” sentences for a fixed period. .

'F.or s)?mc offenses, the legislature has set “mandator
minima.” I.?or example, some narcotics offenses cafry vm'm}:
datory minima as high as 10 years, and the judge"s )O\;/Cl‘
to put defendants on probation is limited to first oﬁclnclér;
Where the legislature sets a mandatory minimum, 'th:t‘:
means that it doesn’t trust the judges and the Paroie ,B()'Ilfd
t(_) ‘ma_ke th'c proper compromise hetween dctcrl'cnéc l'C‘h’l-
bilitation, incapacitation, and retribution. The ICQI.;}I‘I(:[:!I(‘C
seeks to emphasize deterrence and retribution, Sokmetf:imcs
a mandatory minimum seems so harsh for a particular
minor offender that prosecutors and judges try to ’l;an‘ci‘lé
the offense on the basis of some other charge that docesn’t
carry a mandatory minimum. The National Crime Com-
mission recommended elimination of mandatory minima.?’

B. PROBATION

~ The most important decision that the judge has to make
is wheth'cr to send the offender to prison at all, or whether
to put him on probation. If the defendant is put on proba-
tion, he doesn’t go to prison. He i5 released by the judgé
on stated f:onditions, e.g. that he behave himself, hold a job
support his family, and report to a probation officer Thé
probatnon officer is supposed to try to help the n'an‘ o
.stralghf, although too often the probation officer’s case lo'%d
is so high that help and supervision of the probationer a‘re
more theoretical than real. If the. probationer gets into
trouble with the law again or violates the conditions of pro-
batlon,. he will be brought back to the judge who can then
send him te prison very quickly without all the formali“ies
of a regular trial. o
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Probation is not a question of whether to go easy on the
defendant, or “give him another chance.” The question is
how to deal with the convicted defendant in the best inter-
est of the whole community. The first consideration is
whether the defendant would be likely to repeat his offense
or be a danger to the community if released. If the judge
believes that the man will not be dangerous if released, there
are still some other points on which he has to be satisfied
liefore putting him on probation. For example, he asks him-
self whether the particular offense committed by the de-
fendant was aggravated or only a minor and nearly excus-
able violation of the law. This is a matter of whether de-
fendant “deserves” the harshest treatment. The judge also
asks himself whether he and his fellow-judges are prepared
to accord probation in all cases with similar circumstances.
This is a matter of fairness between different defendants.
Nothing lowers respect for law and justice so much as a
feeling that discretion in penalties is a miatter of personal
favoritism.

Finally, the judge has to ask himself what effect proba-
tion will have on respect for the particular law involved. If
everybody who violates the law is put on probation, the law
may come to be regarded as a joke. Sometimes newspapers
play up a particular case of probation and create the wrong
impression that the judges are turning everybody loose,
whereas in fact most offenders are being more severely pun-
ished. When a newspaper does this, it encourages future
law violations by creating the false impression that there is
little risk of punishment.

Probation has advantages and disadvantages from the
point of view of the community as a whole. Prison is a bad
experience for many offenders, especially the young. They
associate with other law-breakers—usually the toughest
ones, because the others are likely to be only fined or put
on probation. They learn new methods of crime. They
make partnerships and plans to commit crime after release
from prison. They get to think of themselves as perman-
ently labelled criminals and jailbirds who will have a hard
time getting back into normal employment and a normal
family and community life. For these reasons, many people
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believe that a prisqn experience often makes confirmed law-
‘breakers out of accidental or first-time law-breakers. If this
is so, the interests of law enforcement fayor a strong proba-
tion policy.

In addition, prisons are crowued and old. The tax-payers
are not eager to pay for new prisons. The cost of maint}zltin-
Ing a man in prison is many times higher than supervision
on probatlor.l. Additional costs of imprisonment that have
to be takqn into account are the welfare costs of maint;in-
ing the prisoner’s family, which he would do if he were free
on probation and working cn a job.

* - .

The dlsa‘dx.fantage of probation lies mainly in the diff-
culty of deciding the prime question, is it safe to release the
defendant? To help the judge make that decision, the
courts have probation departments which make presen’tence
reports on the defendant’s background, character and pros-
pects. However, probation departments, like other branches
of law enforcement, are understaffed, underpaid, and over-
}vorked. Presentence reports, therefore, can be )made onl
in the more serious cases, and are often skimpy. !

Even Wij:h the best presentence reporting, the sad fact is
that there is no way to predict with assurance how a pértic-
ular person is going to behave in the future. That means
for example, that for every ten men put on probation thé
judges, the probation officers, and the police know in ad-
vance that one or two will.go wrong.

_ Only we don’t know which. The situation is somethin
like that involved in life insurance. Nobody can say when g
particular individual will die. But the life insurance com-
pany can predict that a certain percent of people of a cer-
tain age will die in a given year. It's a matter of statistics;
and so is a probation program. The tough question is Whaé
to do about this. We could abolish probation, but that
would mean sending 8 or 9 to jail needlessly so as to be sure
that the one or two bad risks are not freed. Not many peo-
ple would favor that. But if we're going to keep a proba-
tion system, we have to expect some failures. We should
keep trying to improve the system and the methods of pre-
diction, to cut down the proportion of failures.
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Meantime, it is up to the policeman to understand how
the system works, so that he can explain it te the public, and
so that he himself doesn't feel frustrated when the judge
puts a youth on probation after the policeman has worked
hard to capture and convict the culprit. The policeman has
done his job. The judge and the probation officers are doing
theirs. Any of them may make mistakes in a particular case,
but that’s not a proper basis for general criticism.

8. Parole; Pardon

The job of the Parole Board has already been summar-
ized in the discussion of sentencing at pp. 30-31 above. The
difficulties which face it in trying to estimate whether a con-
vict has reformed so that he may be safely released under
supervision of a parole officer are very much like those faced
by a judge in deciding whether to put a man on probation.
Again it's a situation where the Board knows that a certain
percentage of those whom it releases will go back to crime.
Carefully prepared prediction tables (see p. 25 above) can
tell the Board what the statistical probability of failure is
in a given class of convicts; but there's no way of telling in
advance which individuals will fail. The majority need no
further imprisonment and actually will have less chance of
succeeding outside if they are held longer. This must be
weighed against the risk of more crime from the minority.

Criticism of a parole program or a parole board based
upon individual instances of crime committed by parolees is
ridiculous, for such occurrences are unavoidable in any pa-
role program. Such criticism is like ‘advocating life impris-
onment for all crimes and criminals just because we know
that among prisoners who serve out their term of years and
are released without parole a substantial proportion return
to crime. On the other hand, it is reasonable to be con-
cerned about the cases that turn up now and then where a
confirmed criminal with a long record seems to be too read-
ily admitted to probation or parole.

Apart from such cases, responsible criticism must be
based on statistics not individual instances. How many pa-
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rolees succeed compared to the number of failures? Is our
parole board doing better or worse than the parole boards
of other states? Are our parole board and the State De-
partment of Corrections carrying on research to improve

methods of selecting men for parole and . supervising
parolees?

Under Pennsylvania law, the judges act as paroling au-
thority in cases where they sentence to the county jail- for
terms under two years. Some judges like this responsibility
and feel that it is in the interest of the prisoner and the pub-
lic for the sentencing judge to have a continuing concern
in the disposition of the prisoner. These judges give sen-
tences with a maximum of 23 months so as to retain the
parole power. Other judges regard judicial parole as a time-
consuming nuisance, leading the prisoner and his counsel to
hope that the judge will, in effect, reverse his original sen-
tence of imprisonment if enough pressure is brought to bear
on him. These judges also feel that they do not have the
staff or facilities necessary to operate a good parole
program.

Some sentences, notably life sentences in Pennsylvania, are
by law not subject to parole. In other states and in the fed-

eral system, persons sentenced tc prison for life do come
- under the parole system after serving a specified minimum

period, for example, 15 years. Experience has shown that
it is useless or harmful to keep people indefinitely impris-
oned, and the State Constitution provides a way of handling
these cases. The Governor, acting on the advice of the
Board of Pardons, “commutes” the life sentence. That is,
he authorizes the release of the prisoner, sometimes subject
to a parole plan.
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9. Conclusion

Since policemen constitute the largest body of citizens
professionally involved in law enforcement, it is important
for them to inform themselves about the extent and causes
of crime, the goals of the criminal law, and the problems
that come up in making decisions about punishment. With
this information not only will the officer be a better police-
man, but also he will be able to lead public opinion intelli-
gently in fields where the public lock to the police for
leadership.
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1. Introduction

Patrol by the uniformed forces is the Police Department’s
main tactic to maintain order, assure the populace of the
presence of protection and 2id, deter and arrest the law-
less, and pick up information which, supplemented by the
investigations of the Detective and other bureaus, will iead
to the detection of criminals at large.

A. TYPES OF PATROL

Mest patrolling in Philadelphia, as in other cities, is done
by automobile rather than on foot. Motor patrol has the
obvious advantage over foot patrol of enabling officers to
cover much more area in a given period of time, or, to put it
another way, to visit the same points much mote frequently.
Mqtor patrol is also a more impressive show of force. A
police car, with its distinctive color, red lights and insignia,
helps to discourage potential wrongdoers by manifesting the
presence or quick availability of officers of the law. It also
reassures the public, who come to rely on the regular reap-
pearance of the cars. Finally, motor patrol enables police
ofﬁcers to take along more equipment, e.g., for rescue or first
aid, special weather gear, special purpose weapons, than an
officer could carry while on foot.

On the other hand, foot patrol allows more person-to-
person contact with the public than can occur when police
officers are riding in the patrol car. This intimate contact
can be quite important for both crime detection and com-
munity relations.

‘The Philadclphia Police Department has tried to draw a
bfétlance between these two forms of patrol. The city is
divided into 22 districts or precincts, each under the com-
mand of a captain. Although most patrolling is done in cars,
each district has some patrol officers walking beats. They
are usually sent to commercial areas and high crime residen-
tial areas. The areas to be covered by foot patrolmen are
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decided for each district by its captain. In addition, Phila-
delphia is experimenting with a combined motor-foot patrol
system in which a two-man car is used with one partner
walking a beat with a portable radio to communicate with
the man in the car.

Today. there is a good deal of controversy over whether
one man or two man cars should be used for motor patrol.
A leading book on patrol procedure summarizes the argu-
ments on both sides of this question as follows:

Two Man Patrol Cars

(1) A two man patrol car provides the officer with
a greater safety factor by doubling the firepower and
the physical protection. It prevents trouble in many
cases. :

(2) The mistake that one man makes may be caught
by his partner, and vice versa. We all have our bad
days, and we are all different. A quality that one officer
lacks is often a strong point of his partner. o

(3) One officer does not have to drive a full eight

(2) When the officer is alone, he devotes his full
attention to his driving and the beat rather than to the
conversation with his partaer.

(3) In a two man car, the officers begin to rely on
each other, and as a result of human error, an officer
expects support when it isn’t there. A man alone de-
velops self-reliance.

(4) In the two man car, an officer will take more
chances than if he were alone. He apparently builds a
false sense of security, and sometimes acts without cau-
tion because he does not want to appear to be a coward
in front of his partner. More officers have been killed
when riding in two man cars than when riding alone.

(5) Personality clashes are reduced. Riding in a
small patrol car with another person, for eight hours
will soon reveal most of his faults. In a short time
these faults can get on the other person’s nerves. It is
very unusual for a two man team to last much over a
year.!

hours, and he is therefore more rested and can do a The policy of the Philadelphia Police Department is to use i
better job. The variety of tasks makes the job more two-man cars whenever possible. However, due to man- ]
interesting. power needs, recent years have shown an increasing use of
one-man cars. 1wo-man cars are generally concentrated in

4) Two pair of eyes are better than one. It is . . X ; !
(4) Two p y high crime areas. The captain determines where the avail-

difficult enough to drive in our present traffic let alone e | ermines wie ;
devote muchgattention to whatpis going on around us able two man cars are employed in his district. It is the
while we are drivin policy of the Philadelphia Department to have two-man
& ) _ , g cars racially integrated wherever possible.
(5) One man can operate the radio while the other . ) ) o
drives. Motor patrols are required to cruise the sector without

parking for any length of time, unless instructed otherwise
i by higher authority. Officers on motor patrol should not
leave the car except for specific purposes such as checking a
store door at night to see that it is locked. Patrol should
. % % o not follow a fixed route, but should be varied from day to
day to prevent potential criminals from anticipating the
officer’s whereabouts. As stated in the Department’s Duty
Manual, a patrolling officer should eat only at his prescribed
meal break, and is not to read newspapers or periodicals nor
engage in idle conversation while en patrol.

(6) On quiet nights the driver can have someone to
talk to and help keep him awake. Morale is improved
through companionship.

Advantages of the One Man Patrol Car

(1) The preventive enforcement is doubled by hav-
ing twice as many police cars. on the street.




B. LEGAL RESTRAINTS ON PATROL

Patrol officers are the first-line intelligence agents of the
Department. As they drive or walk their beats, they should
be constantly on the alert for unusual or suspicious or dan-
gerous conditions and persons. They should get to know
their districts thoroughly. They should open up channels
of information with the residents and businessmen. In other
words, the force is engaged every day and all the time in
surveillance. If something suspicious turns up, surveillance
of a particular person or situation becomes closer and more
intense.

Sooner or later the officer will reach a point where he—
or a detective or Juvenile Aid Officer or other specialist—
must go beyond surveillance to questioning of witnesses or
suspects, searching persons, cars, or premises, or arresting
a suspect. Surveillance is simply a matter of keeping one’s
eyes and ears open;j it is not regulated by law. Questioning,
searching, and arresting, however, are regulated by law.
The central theme of this Manual and the following one
(PGM No. 5 on Search and Seizure) is at what point does
unregulated surveillance turn into regulated activity, and
what regulations apply.

At tliis point you might ask why the law regulates police
action that goes beyond surveillance. Why can’t an officer
arrest a person when he has a hunch he is involved in crim-
inal activity? Why can’t he stop and search any suspicious
looking car?

The essence of the restrictions on arrest or detention of
people is the belief that government should leave a citizen
alone unless there is a good reason to interfere with his pri-
vate life. In our society the people are wujweme and the

government is the servant of the people, wist the other way -

around. We all want the right to be let alone to lead our
lives as we desire. We also all want the comfost of knowing
that we will not be arrested and given the hud reputation
that goes along with an arrest unless there is a good reason
to arrest us. Thus, these restrictions protect us all—includ-
ing police officers in their roles as citizens. The restrictions
are not designed to protect criminals, although they may
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have that effect occasionally. Rather they are designed to
protect l'aw-abxdmg citizens who might otherwise be inno-
cent victims of the law enforcement process.

Accordingly, the nation’s Founding Fathers adopted the
Fourth Amendment to the Federal Constitution, which pro-
vides as follows:

The right of the people to be secure in their per-
sons, houses, papers, and effects, against unreasonable
searches and seizures, shall not be violated, and no
Warrants shall issue, but upon probable cause, sup-
ported by Oath or affirmation, and particularly de-

scribing the place to be searched, and the person or
things to be seized.

The histpry of the Fourth Amendment will be explored
more fully in PGM No. 5 on Search and Seizure. It should
be pointed out here, however, that the prohibition of un-.
reasonable searches and seizures had its origin in the abuses
Fhe Ar’{lerican colonists suffered under the British. Almost
m'1med1_ately after independence, eight of the thirteen states
(including Pennsylvania) adopted constitutional restrictions
on searche§ and seizures of persons and property. These
state provisions served as models for the later Fourth
Amendment. Article 1, section 8 of the Pennsylvania Con-

stitution is virtually identical with the federal "Fourth
Amendment. |

_ Recently there has been a great deal of debate concern-
ing whetl_mr or not the adherence by the courts to strict in-
terpretations of these Constitutional principles is ‘“‘hand-
cufing” the police: It is believed by some, including some
highly respected Iaw enforcement officials, that these guar-
antees hamper effective law enforcement. It is natural that
those in law enforcement are deeply concerned with the need
to protect the great majority of society against its criminal
elemen'ts. Yet we do not have to go back to colonial times
to realize the dangers possible in law enforcement that is
not restrained by a deep concern for individual liberties.
Our society has determined that the possible gains in law
enforcement by unlimited interfering with individual liber-
ties are not worth the loss involved.
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Moreover, it is not at all clear that these constitutional
principles really hinder law enforcement in the long run.
Of course, every police officer is aware of cases in which
someone he thought was guilty was not convicted because a
police officer had violated restrictions on arrest or search
and seizure. Looking solely at this effect on law enforce-
ment, however, is looking only at the short run. Many of
these cases may be ones in which a conviction could have
been obtained if the officer had observed the rules. Also,
these restrictions may provide a positive benefit by stimu-
lating greater use of modern technology to make law en-
forcement more efficient. Finally, most violations of civil
liberties seem to occur in areas which have the highest crime
rates. Violations of the liberties of the residents of high
crime areas can only antagonize them, thus making a bad
situation worse.

2. Detection and Investigation
of Crime ‘

A. SURVEILLANCE

The key to effective patrol is familiarity with the ordinary
activities of your area combined with an alertness to activi-
ties that are out of the ordinary. As discussed above, the
law does not regulate what a police officer can do when he is
observing activity without stopping, searching, or question-
ing a citizen. The point at which an officer’s activity stops
being mere observation and starts being a search that is reg-
ulated by law, is discussed in PGM No. 5 on Search and
Seizure. The basic rule, however, is simple: when an officer
is in a place where he has a right to be, his seeing, hearing,
or smelling things does not constitute activity regulated by
law. This applies to an officer who is on the street, an officer
who enters a public building open to all people, or one who
enters a private building by invitation of the owner or by
other legal authority.

B. PRESERVATION AND COLLECTION OF
EVIDENCE

The detailed, continuing investigation of a crime is a job -

for Detectives, men who are specially trained in investiga-
tive techniques. Since this manual is designed primarily for
an officer on patrol, we will not ge into detail as to these in-
vestigative techniques. A patrolling officer, however, does
perform important immediate investigative functions when
li¢ arrives at a place where a crime has been committed.

After rendering aid, if necessary, to the victim of the
crime, the first responsibility of the police officer is to pre-
vent destruction of evidence. In order to do this, it may be
advisable to prevent a crowd from gathering teo close to the
scene. This should be done by requests, if possible, rather
than by commands. Use authority only if you really must.
The assistance of citizens may be enlisted in restricting
access to the crime scene.

The area should be scrutinized for evidence of a short-
lived nature, such as liquids that may quickly evaporate and
other things that may be altered or destroyed easily. It is
advisable to have a notebook in which to record the exact
position of all objects and persons at the scene and all ac-
tions taken by yourself and others.

Objects at the scene which could possibly be relevant to
the crime must be carefully identified and preserved so that
they can later be used .as evidence. When the District At-
torney offers in court evidence found at the scene of the
crime, he must prove that the object oftered is the exact one
found at the crime scene. This is done by establishing a
“chain of custody,” that is, the chain of police officers and
other officials who had custody of the object from the time
it was found until it is introduced into court. Each officer
who handled the object must testify in detail about his re-
ceipt of it, his possession of it, and his turning it over to
someone else. In order to do'this correctly at the time of
trial, each officer who handles an object that might later be

used in evidence should carefully record all these facts.

Also, the fewer officers who handle an object, the easier it is
to prove the chain of custody.
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C. STOP AND FRISK

The Fourth Amendment and Article I, section 8 of the
Pennsylvania Constitution prohibit unreasonable “seizures”
of persons and property. Arrest is a seizure of the person
and is forbidden except on “probable cause.” We will later
discuss in detail the meaning of “probable cause’; basically,
it is the existence of facts and surrounding circumstances
sufficient to justify a reasonable man in believing that a crime
has been committed and that the person to be arrested has
committed it.

The question arises, however, as to the legality of an offi-
cer stopping a person on the street, possibly frisking him,
and detaining him for a short period of time. Does this con-
stitute a “seizure” of the person within the meaning of the
Constitution? If it does, can it be done without probable
cause to arrest? In the Spring of 1968, the United States
Supreme Court examined these questions.? The Court con-
cluded that a stop and brief detention does constitute a
“seizure.” However, since it is a lesser restraint on the per-
son’s liberty than an arrest, it may be done under a standard
that is not as stringent as probable cause to arrest. The
standard is one of ‘“‘reasonable suspicion” to believe that
the suspect has committed or is about to commit a serious
or violent crime.

It may be hard at times to determine whether an officer
has only spoken with a person without stopping him or
whether a stop has occurred. However, whenever an officer
uses any authority to stop a person or keep him there, a
stop has occurred. Thus an order to stop or an order to re-
main clearly constitutes a stop. Also, whenever a person is
frisked a stop has clearly occurred.

When an officer makes a stop, he should explain to the
person whom he has stopped the purpose of the stop. The
officer may postpone this explanation until the completion of
any frisk undertaken for the officer’s protection. The ex-
planation should include the information that the stop is
not an arrest and that it is intended to last for only a short
time.

You should bear in mind that stopping to question and
frisk is an intrusion on a person’s liberty and may constitute
for him a serious source of embarrassment and irritation.
Among youths and minority groups especially, th_ese intru-
sions may be very much resented and may be an important
factor in increasing undesirable police-community tensions.
Thus stop and frisk authority should be used sparingly and
only when good cause arises for its use. Do not stop on the
basis of suspicion only for petty or non-violent off.enses such
as minor gambling and liquor violations or infractions of the
motor vehicle code.

The purpose of a stop on reasonable suspicion is to make
an immediate investigation of the situation. This is usu.ally
done by looking at the person stopped and briefly question-
ing him as to his identity and his actions. In some cases this
information will be enough to make a decision to let him go
or to arrest him on probable cause. This should not take
more than a few minutes. In some cases, however, an Qf-
ficer may want to check out the person’s story befqre decid-
ing to release or arrest him. If this can be done quickly, for
example, by a telephone call, the person stopped may be de-
tained for the short time necessary to do this. Rarely would
a stop of more than twenty minutes be justifiable.

Reasonable Suspicion

No precise definition of *‘reasonable suspicion” can be
provided, but ‘“reasonable suspicion” is clear}y more than
mere suspicion or an inarticulate hunch. It exists when spe-
cific facts, not mere conjectures, indicate that a person has -
committed or is about to commit a crime. Examples of
persens who may reasonably be suspected although probable
cause may not yet exist are:

(1) a person who generally fits a deséription, beyondv
that of race, gained from a victim, or police headquarters,
of a perpetrator of a crime;

(2) a person running: from the scene immediately after
a crime has taken place;

(3) aperson fleeing an area where there is an unexplained
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body (unconscious, beaten or dead) or where there is evi-
dence of forcible entry into a building.

EXAMPLES
I

Facts: While patrolling your beat at 4 a.m. you re-
ceive a call that a burglary has just been committed.
While en route to the scene, you see a man carrying a
suitcase running from the direction of the reporied
burglary. He is a block from the scene of the reported

_burglary. :

Action: You have reasonable suspicion to stop the

man and question him as to his identity and actions.®

II

Facts: The same as above, but after you stop him he
denies running from the direction of the burglary and
states that he was coming from the opposite direction.
He also states that he had been playing poker that
night but cannot name any of the other players or
where he had been playing. He is evasive concerning
why he has the suitcase. You recognize him as one
with a prior record for burglaries similar to the one
reported.

Action: ds discussed later in this manual, the facts
now added to your original “reasonable suspicion’ to
stop constitute ‘“probable cause” to arrest. Thus, you
can arrest the suspect and search the suitcase, inciden-
tally to the arrest.?

. Frisking

A frisk is a “patting down,”” an external feeling of cloth-
ing in order to find a weapon or weapons on a pérson. A
frisk must be distinguished from a search of a person. A
search is a more detailed exploration which involves going
into pockets, bags, luggage, and the like.

You may not search a person who has been stopped on the
basis of reasonable suspicion only. You do have, however,

the limited power to frisk a stopped person for weapons
when the facts indicate that he may have a weapon on him

10

Ol

which he could use against you. This may be based on the na-
ture of the suspected offense or such things as bulges in the
person's clothing.

Remember that this frisk power is not a power to search.
It is a power only for the protection of the police officer
and others in the vicinity; it is not a power to hunt for evi-
dence. Thus you may not open an object the person is carry-
ing, such as a handbag, suitcase, or sack, which may conceal
a weapon, since you can, and should, place it out of reach of
the suspect so that it will not present a danger to you or
others.

EXAMPLES
I

Facts: W hile patrolling in the afternoon, you notice
two “men standing on a street corner. Although you
cannot pinpoint the basis for your suspicion, your train-
ing and experience lead you to be suspicious of them.
You therefore take up an observation spot in a store
entrance. You see one of the men walk down the street
past a row of stores. He pauses and looks in a store
window. In walking back he again looks into this store
window. He talks to his companion and then the other
man makes the same trip also looking in the window.
The two men repeat this routine alternately about five
or six times apiece. After observing all this you believe
that the men are “‘casing” the store for a robbery.

Action: Stop and question the men as to their activi-
ties. On these facts you have a reasonable suspicion
that the men are casing the store for a robbery. Note
that you did not have this reasonable suspicion based
solely on your initial unarticulated hunch about the
men and you could not have stopped them at that time.
You correctly investigated further without stopping
them. After your. suspicions were confirmed by their
pacing activities you.conld stop them. You can also
frisk the men for weapons. Since they are apparently
casing the store for a daytime robbery it is reasonable
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to believe that they are planning an armed robbery and
thus are armed.’

II

Facts: A robbery has just occurred. You question
the victim. She says that her pocketbook was taken at
gunpoint and she gives a description of the suspect
stating, among other things, that he is about six feet
tall and 1is wearing a brown leather windbreaker.
W hile the victim is receiving medical treatment, you
start a search in the area and see a man running down
a dark sireei. The man’s hand is clutching a bulge
under his brown windbreaker, and he glances back at
you repeatedly. The suspect meets the description of
the perpetrator except for one discrepancy: he is only
five feet tall.

Action: You do not have probable cause to arrest
the suspect for his description is clearly inconsistent
with the victim's estimate of the perpetrator’s height.
However, from your experience you realize that vic-
tims of crime, in an excited condition, often give de-
scriptions which are not correct in every detail. Al-
though you lack probable cause to make an arrest,
from all the circumstances you may have a reasonable
suspicion that the man you have spotted has com-
mitted the crime. If you do suspect this person, stop
him and ask for his identification and an explanation
of his actions. Because the crime involved the use of a
weapon and the suspect’s windbreaker seems to con-
ceal unnatural bulges which may well be a weapon, a
frisk is in order.’

HE WAS 6 FEET
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If, in frisking, an officer feels something which he believes
might be a weapon, he should uncover it and remove it. If
it turns out that it is a weapon, the person frisked should
be arrested for carrying a concealed weapon. There is no
question that the weapon was properly seized and can be in-
troduced into evidence at the trial. What about the situa-
tion, however, where, in frisking, an officer finds not a
weapon, but some other contraband object, such as narcot-
ics? While the law on this is not perfectly clear, the pre-
vailing view is that the contraband can be seized and will be
admitted into evidence at the suspect’s trial, This view is
based on the belief that evidence should not be excluded, so
long as the police officer found it while acting properly in
conducting a frisk. The evidence will be exluded, however,
if an officer was, not engaging in a good faith frisk, but was
using a frisk as a pretext to conduct a search for general
contraband and evidence.

© D. QUESTIONING

General

While intensive interrogation is a task for experts, nor-
mally Detectives, general on-the-spot questioning of crime
victims, witnesses and possible suspects is another important
tool of the officer on patrol.

Questioning a Witness or Victim of Crime

Before questioning a witness or victim of crime you
should identify yourself as a police officer, either by being
in uniform or by showing identification. Many persons are
overawed, frightened, or even panic-stricken by authority.
The best approach, therefore, is usually that of being
friendly and helpful, not formal, overbearing and officious.
Be sympathetic to a victim who thinks he is in distress even
if you do not feel the situation is serious.

You should consider the emotional state of the people
questioned, particularly where crimes of violence have been

13




committed. Their observations may be partial and imper-
fect because of excitement and tension. -Iry to obtain an
accurate account of the circumstances that existed immedi-
ately before, during and after the incident.

The person being questioned shouid be permitted to give
an uninterrupted account while you make mental notes of
omissions, inconsistencies and diserepancies that require
clarification by later questioning. The talkative person
should be allowed to speak freely and to use his own expres-
sions, bui should be confined to the subject by appropriate
questions. You should attempt to put uneducated witnesses
at ease and help them to express themselves as best they
can, but should not put words into their mouths.

Questioning Possible Suspects

Some of the rules concerning questioning of witnesses and
victims also apply to questioning possible suspects who have
been stopped on the street or found at crime scenes. Again,
identify yourself before any questioning. You may then re-
quest the suspect to identify himself and explain his presence
or suspicious activity, You have no power to compel an an-
swer, however, and should not attempt to do so. In ascer-
taining the person’s name, you may request (but not order)
verification of his identity. The person’s response to your
questions may be an element in determining whether or not
probable cause to arrest exists. However, his refusal to
answer your questions cannot form the sole basis of an ar-
rest. If a suspect attempts to flee, his flight:may also be an
element in determining whether or not probable cause to ar-
rest exists, but don't jump to conclusions; frightened wit-
nesses sometimes run too.

W asning of Rights

The Fifth Amendment to the Federal Constitution pro-
vides that no person “shall be compelled in a criminal case
to be a witness against himself.” Thus, under our system of
law, a person has a constitutional right not te answer ques-
tions if the answers might be used against him in a criminal
trial.
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In the famous case of Miranda v. Arizona,” the Supreme
Court held that certain safeguards were necessary to pro-
tect this constitutional right during interrogation of a sus-
pect in custody at a police station. These safeguards are
necessary to insure that a person being interrogated knows
he has a right not to speak, and that he speaks voluntarily
and not from police pressure.

The major focus of the Supreme Court in the Miranda
case was on station house interrogation. Such interroga-
tion is the job of Detectives not patrolling officers. Yet, we
are digressing a bit here for two reasons: (1) Miranda
does have an effect on patrol; (2) the question of the legal
restraints on interrogation is of interest to everyone associ-
ated with law enforcement.

The basic holding of Miranda is that whenever a person
in custody is interrogated he has the right to have a lawyer
present in order to safeguard his right not to be compelled
to incriminate himself. If he can’t afford to hire a lawyer, "
he must be provided with a free one. Thus, prior to interro-
gating someone in custody; a person must be given the fol-
lowing warnings, as recommended by the District Attorney’s
office:” - ’ '

(i) You have a right to remain silent and do not have
to say anything at all.

(it) Anything you say can and will be used against you
in court.

(iii) You have a right to talk to a lawyer of your own
choice before we ask you any questions and also to have
a lawyer here with you while we ask questions.

(iv) If you cannot afford to hire a lawyer, and you
want one, we will see that you have a lawyer provided
to you before we ask you any questions.

The usual expectation is that after these warnings, a per-
son will request a lawyer and then no interrogation can take
place until the lawyer is present. The Supreme Court, how-
ever, did state that after these warnings a person might
waive his right to have a lawyer present and proceed to an-
swer questions. But, if a statement is made without the
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presence of a lawyer, there i{s a heavy burden on the Com-
monwealth to demonstrate that the accused did in fact
knowingly and intelligently waive his right to counsel.

We then comie to the effect of Miranda on the officer on
patrol. Although principally concerned with stationhouse
interrogation, the Supreme Court stated that the Miranda
rules apply beyond that to all “interrogations” of people
“in custody.” A person is in custody whenever he has been
arrested or “deprived of his freedom of action in any sig-
nificant way.” This raises two questions as to the applica-
tion of Miranda to questioning of a suspect on the street:

‘(i) Does simple on the street questioning concerning
identity and activities constitute “interrogation”; and

(ii) Is a person “in custody” when he has not been ar-
rested, but only stopped on the street?-

. The courts have not yet definitely answered these ques-
tions. Pending clarification on these points:

(i) You do not have to warn of constitutional rights if
you are talking to a person whom you have not stopped
by using stop and frisk authority described earlier;

(ii) You do not have to warn of constitutional rights
even if you exert authority and stop a person if your
questioning conststs only of a few, direct preliminary

questions such as “Who are you? What are you doing
here?”;

(iii) If your questioning of a stopped suspect becomes
more extensive than (ii), the safest course is to give the
Miranda warnings.

(iv) Interrogation designed to break down a person's
story or to induce a reluctant person to talk should not
be done at all on the street. That is not the joh of pa-
trolling officers. If you have probable cause to arrest a
person, you should do so and bring him immediately to
the station house. If not, you should take notes on his
identity and answers to your general questions, and
then allow him to leave. '

(v) The Miranda warnings should always be given be-
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fore any questioning of an arrested person on his way

‘to the station house. Again, interrogation designed to
break down a person's story or to pressure a reluctant.
person to talk should not be engaged in.

(vi) If a suspect indicates in any manner, at any time
prior to or during questioning, that he wishes to remain
silent, questioning must cease. If the suspect states that
he wants a lawyer, questioning must cease until a lawyer
is present. If the Miranda warning must be given, then
no questioning can take place in the absence of a lawyer
unless the suspect waives his rights.

3. Arrest
A. GENERAL ’

Most police officers consider an arrest to occur only when
a suspect is “booked.” Yet, for legal purposes, an arrest
takes place whenever a person is detained beyond the very
short period of time involved in an on-the-street stop, dis-
cussed above. The decision whether or not to arrest a sus-
pect is one of the most important decisions a patrolling offi-
cer has to make. An illegal arrest may destroy an otherwise
good case by making later obtained evidence inadmissable
or by prematurely tipping off a suspect. Moreover, while
arresting people may be all in the day’s work for an officer,
it is a very serious incident for the person arrested, particu-
larly if he is innocent. An arrest is a major interference with
a man’s basic right of liberty. It also has the very practical
effect of damaging his reputation and costing him valuable
time and money. On the other hand, an arrest delayed too
long may result in a suspect escaping or destroying evidence.

The law, balancing these considerations, declares that a
police officer may arrest a suspect when the officer has
“probable cause’ to believe the suspect has committed a
felony, or when he himself observes a minor crime being
committed in his presence. We will shortly discuss in detail
the meaning of this term “probable cause,” but first let us
turn to the need for arrest warrants.
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B. ARREST WARRANTS

Felonies

In Pennsylvania a police officer can arrest for a felony
without a warrant, if he has the requisite probable cause. In
fact, in Philadelphia the great majority of arrests for fel-
onies are made without warrants. The courts, however,
have indicated that in a doubtful case an arrest under a war-
rant may be upheld where an arrest without warrant would
be declared unlawful. PGM No. 5 on Search and Seizure
details the historic preference of our society for the use of
warrants.

Misdemeanors

Pennsylvania still follows the rule that, although an of-
ficer can arrest without a warrant for all felonies, he can ar-
rest without a warrant for a misdemeanor only if the mis-
demeanor was committed in his presence. If the misde-

meanor was not committed in the presence of an officer, an
arrest can be made only with a warrant. In such a case, the

complaining party must swear out an affidavit on which a
warrant is then issued.

Of course, in many misdemeanor cases, it is advisable not
to arrest at all. A warning or other action may be more ap-
propriate. The need for a warrant in misdemeanor cases
may be an effective way to justify to a complainant not mak-
ing an arrest where one is not appropriate. A summons
procedure, like that presently used for traffic offenses also
might be a useful alternative to arrest. The extension of
the summons procedure to other minor offenses is under
consideration by the lawmakers in Philadelphia and
throughout the country.

EXAMPLE

Facts: A4 domestic fight has occurred and the wife is
screaming for the arrest of her husband. You are cer-
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tain, however, that the incident is minor and that she
will want to forget the whole thing when she calms
down.

Action: A patient explanation that you cannot make
an arrest (since the fight did not occur in your pres-
ence), unless she comes down and swears out a warrant
might be a tactful way of handling the matter.

The distinction between misdemeanors and felonies is not
an easy one to make in general terms. Basically, misde-
meanors are crimes which are considered to be of a less se-
rious nature than felonies, A definite determination, how-
ever, of whether a particular crime is a felony or a mis-
demeanor can only be obtained by looking at the appropri-
ate section of the Penal Code. Frequently occurring misde-
meanors are gambling offenses, most liquor oftenses, prosti-
tution (but ‘‘pandering’ is a felony), operation of a dis-
orderly house, possession of burglary tools, various forms
of malicious mischief, assault and battery, aggravated as-
sault and battery consisting of inflicting grievous bodily
harm or cutting, stabbing, or wounding (but assault with
intent to kill and assault with intent to maim are felonies),
and involuntary manslaughter. To repeat, for these of-
fenses and other misdemeanors an arrest without a warrant
is lawful only if the offense occurs within the presence of the
arresting officer.

The “presence” of the arresting officer includes situations
where the officer sees, hears or smells the offense being
committed.

EXAMPLE

Facts: You are in the hall of an apariment building
and smell the odor of fermenting mash in one of the
apartments.

Action: You can arrest the occupant without a war-
rant. The offense was being committed in your pres-
ence since you smelled the fermenting mash. The same
would be truc if you heard the rolling of dice together
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with typical conversation that goes with betting in a
crap game.

Obtaining an Arrest Warrant

The procedure for obtaining an arrest warrant (some-
times called a “body” warrant) is similar to that for ob-
taining a search warrant. The officer, or complainant, must
fill out a complaint and afidavit stating in detail the facts
that show that there is probable cause to believe that a
crime has been committed and that the suspect named in the
warrant has committed it. Since search warrants are used
more frequently than arrest warrants, the complaint and af-
fidavit are covered in PGM No. 5 on Search and Seizure and
an officer should refer to that material when he is consider-
ing obtaining an arrest warrant. ’

C. “PROBABLE CAUSE” FOR ARREST

Probable cause to arrest exists where the facts and sur-
rounding circumstances of which the arresting officer has
reasonably trustworthy information would justify a man of
reasonable caution in believing that an offense has been com-
mitted and that the person to be arrested has committed it.

Probable cause requires “belief”’; suspicion is not enough.
This is a higher degree of certainty than is required for a
stop. On the other hand, the evidence required is less than
would be necessary to convict the person.
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This belief must be based on the facts and surrounding
circumstances known to the arresting officer at the time of
the arrest. An arrest cannot be justified by the results of a
search after the arrest. Nor is the lawfulness of an arrest
affected by the fact that the arrested person may later be
found innocent.

The determination of “probable cause” does not have to
rest upon evidence which could be introduced in a criminal
trial. A police officer may and should consider all informa-
tion available to him which has any bearing on whether a
crime has been committed and whether the suspect commit-
ted it. He may consider the past record of the suspect and
hearsay concerning the commission of a crime even though
they might not be admissable at trial. Standing alone, how-
ever, such evidence would not be enough; you cannot arrest
a man just because he has once been convicted and someone
tells you he has committed a crime again.

Expert Knowledge

While the definition of probable cause quoted above
speaks in terms of an ordinary man, a police officer is an ex-
pert in law enforcement and should use all his training, skill
and experience in determining whether or not probable cause
exists. Courts have recognized that a trained police officer
may often have probable cause to arrest for a crime based
on facts and circumstances which would not produce prob-
able cause in the mind of an untrained layman.

EXAMPLE

Facts: You smell an odor coming from a pariicular
apartment. Because of your experience, you can iden-
tify the odor as being that of burning opium.

Action: You have probable cause to arrest the oc-
cupant of the apartment. This is true even though an
untrained layman would not vecognize the odor as that
of burning opium. Keep in mind, however, that when
later explaining the basis for this arrest to a judge, you
are not explaining it to a trained law enforcement of-
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fieer. Also, he cannot iust accept the statement that
you have probable cause, but he mus! make his own
conclusion that you had smelled the odor of opium.
You must state fully the basis for your trained judg-
ment, You must provide the judge with the aspects of
your training and experience that led to this conclusion,
You must state how you determined the facts and how
these facts produced your conclusion, The same wonld
be true if you were filling ont an afidavit for an arrest
or search warrant, See PGM No. 5.

Tifarmants

A recurring problem of probable cause concerns how
much an officer can rely on an informant’s statement to jus-
tify an arrest. The main problem here is establishing the
reliability of thie informant. Going back to the test of the
“reasonably cautions man," it seems obvious that such a
man would not believe that A bas committed a erime merely
because he received an uncorroborated, anonymous phone
call saying A had committed the crime. There are also se-
rious problems of reliability with known informants. Pco-
ple who act as informants are sometimes not the most relia-
ble members of the community and may themselves be en-
gaged in criminal conduct. Many may be narcotic users or
mentally retarded. Police are used to getting information,
aften false, from people who have been arrested and hope
to get favorable treatment by talking. Paid informants may
make up stories in order to get paid.

Nevertheless, reliable information is often received from
informants. The difficulty lies in determining what informa-
tion is reliable. Information, even from anonymous sources,
should not be ignored. But such information must be further
investigated before a decision to arrest can be made. Such
investigation should include checking the background and
prior reliability of the informant, attempting to corroborate
the informant's story by personal observations, putting the
suspect under surveillance, and checking out the record and
background of the suspect.
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EXAMPLE

Facts: You are 10ld by an informant whom you know
that a particular worker in an automobile plant wounld
bring narcotics into the plant on a given date in an au-
tomobile of a particular description with a particular
license number. This informant had provided tips on
previous occasions and his information had been found
reliable, A stakeont is set up and the suspect appears
at the time predicted in the described vehicle.

Action: You have probable cause to arrest the sus-
pect. You knew the informant and he had provided re-
liable information in the past. You had no reason here,
such as a personal quarrel between the informant and
suspect, Lo think that this information was less reliable
than that given by the informant in the past. This is
the crucial factor in finding probable cause here. A
reasonably cautious man would rely on information
given by one who was previously reliable where there
is no reason to think that this information would be
less reliable than that given in the past. Here also the
informant told you that the suspect would be at the
plant at a given date in a car of a given description and
you found that these things were true. Such correla-
tions have been said to indicate that the further crucial
information given by the informani—that the suspect
would have narcotics with him-—is also true. None-
theless corroboration of reliability by observing inno-
cent, predicted cvents should not be relied on too heav-
ily. For example, if the suspect who worked at this
plant usually drove the described car to work, these
occurrences on the predicted date would show nothing.
They clearly could not alone be relied upon to find
probable cause.

Previous Record

A person’s previous record can be considered, along with
other information in determining if there is probable cause
to arrest him for a particular crime. However, a prior
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criminal record can almost never be the primary factor in
finding probable cause. The fact that a crime has been com-
mitted in an area does not mean that you can arrest everyone
in the area with a previous record for such offenses. Such
dragnet arrests are clearly illegal. However, some other in-
formation may be combined with a person’s record to give
probable cause. See the example of the burglary suspect
discussed under Stop and Frisk above.

D. CONFRONTING THE PERSON ARRESTED

As soon as practicable, the arresting officer should tell
the suspect that he is a police officer (if this is not clear
from his uniform) and that the suspect is under arrest. If
the officer is executing an arrest warrant, the suspect should
be told that and shown the warrant if he asks to see it.

E. USE OF FORCE TO ARREST

The basic premise of the law concerning the use of force
to arrest is quite simple: our society is against the use of
unnecessary force; thus, force may be used to make an arrest
only where it is necessary to use it. Whenever the sus-
pect offers no resistance there is no necessity for any use of
force by the officer and, therefore, the use of any force is
illegal. Usually an arrest is made by words or a simple
touching of the suspect.

A common complaint against the police relates to the use
of unnecessary force. Riots, disturbances and extreme com-
munity tensions have often had their immediate cause in the
shooting and killing of suspects. The taking of a human
life is an act which our society authorizes only upon the
greatest necessity and for the most important of reasons.
Thus, the utmost caution is required in using firearms. It is
the job of a police officer to protect life, not destroy it.

With this background of basic principles, the following
rules should be adhered to in using force to arrest:

(i) Do not use blackjacks, nightsticks or similar equip-
ment unless it is absolutely necessary to subdue a person
resisting arrest. Under no circumstances should use of
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this equipment be continued after the suspect stops’
resisting.
(it) You may use firearms as a last resort where it is

absolutel’y necessary to protect yourself or other per-
sons against death or serious bodily harm.

(iii) Where there is no immediate threat to yourself
or other persons, do not use your firearm to make an
arrest unless all of the following facts are present:

a. There is no alternative way to make the arrest.

b. There is no substantial danger of your hitting inno-
cent bystanders.

c..'I"he person escaping has used or threatened the use
of ikillmg fcn:ce in the commission of his crime, or you
believe that, if not immediately arrested, there is a sub-

stangial chance that he will kill or seriously injure some-
one.

d. You have seen the actual commission of the crime
or have sufficient information to know, as a virtual cer-
tainty, that the escaping person committed it. It is ob-
viously one thing to have sufficient probable cause to ar-
rest a suspect. It is quite another to have sufficient basjs
to risk killing him.

F. ENTRY INTO A BUILDING T
AN ARREST O MAKE

Assume an officer has probable cause to arrest a person
and knows that the purson is in his home. How should he
make the arrest? First, it is clear that he should not just
break down the door. Even though the person is subject to
arrest, he still has the right not to have the door to his
home unnecessarily broken. He also has the right not to
have strangers come into his house without advance warn-
ing. Finally, unannounced entry into the house might result
In unnecessary injury to the police officer by an occupant
who believed he was exercising his right to protect his house
from an unlawful entry.

Thus, except in the special circumstances which will be
discussed below, when making an arrest of a person in a
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building, an officer should knock on the door, announce that
he is a police officer there to make an srrest and demand
that the person inside open the door. Only if there is 3 re-
fusul or no answer after a normal period of time to open
the door, should the officer enter without the door being
opened for him from the inside Fven when he does enter
o his own, the officer should try to do as little physical
damage as possible.

The only exceptions to the rule discussed above operate
where the arresting officer has good reason to believe that
making the announcement might help the suspect to escape,
constitute a source of danger to other persons (such as
hostages) inside the house or to the arresting officer him-
self, or help the suspect destroy evidence.'® When you do
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enter without announcement and demand, it is imperative
that you carefully record in detail in your report the sur-
rounding circumstances and tl ¢ reasons for this kind of en-
try so that you arc later prepa red to testify in court about it.

Failure to follow the rule generaily requiring announce-
ment before entrv may turn an otherwise valid arrest into an
invalid one. This may result in the exclusion of evidence as
well as the civil or criminal liability of the arresting officer.

4. Search Incident to Arrest

The basic rule governing searches, as more fully ex-
plained in PGM No. 5, is that a search requires a search
warrant. The most important exception to the need for a
search warrant, however, is the search incident to an arrest.
The courts have held that police officers have the power,
without a search warrant, to make an immediate search of
an arrested person and things under his immediate control.
This power to search incident to arrest exists whether the
arrest itself is made with or without an arrest warrant.
The courts have justified this exception to the rile requiring
search warrants by the need to seize weapons and other
things which might be used to attack an arresting officer or
to make an escape, and the need to prevent destruction of
evidence of the crime. Both use of weapons and destruction
of evidence could, of course, occur only when the weapon or
evidence is on the accused's person or under his immediate
control.

The statement of this exception and its basis clearly sug-
gest its three basic limitations. First, since the search is
premised upon an arrest there must be a lawful arrest, an
arrest which satisfies the Constitutional and other legal re-
quirements we have discussed. Fhen a search incident to
an arrest is challenged in court, the court will review the
legality of the arrest.

The second basic limitation is that the search really must
be incident to this lawful arrest. The basis for the search
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is the arrest. Thus, under the prevailing view, the arrest
must precede the search* Further, the search must be
closely connected in time, place and purpuse to the arrest.'?

"-Llearly, a search remote in time or place from the arrest,

cannoit-be justified on the basis of preventing the use of
weapons or deastruction of evidence by the person arrested.
-
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Facts: You arrest a man in his apartment and bring
him to the station house. A few hours later, you decide
to search the apartment.

Action: Get a warrant. A search at this later time
would not be incident to the earlier arrest and would
be unlawful.

I

Facts: You arrest a person on the street a few blocks
from his apartment. You want to search the apart-
ment. :

Action: Do not search without a warrant. The ar-
rest did not take place in the.apartment and thus a
search of the apartment wouid noi be incident to the
arrest and wonld be unlawful. The same would be true
if you arrested him right outside the house or in the
apartment house hallway. If you had arrested him in
the apartment, you could have searched it, providing
the other requirements of a search iucident to an ar-
rest were present. Bui you should not delay a possible
arrest on the street so that you can search the apari-
ment by waiting and making the arrest there. Remems
ber we are talking about an incidental search. The pri-
mary thing must be the arrest, not the search.

This second example raises the question of the area that
can be searched incident to an arrest. There is no question
that when an individual is lawfully arrested, his person may
be searched. Some judges have pointed out that, since the
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rationale for this warrantless search is the protection of the
officer and the prevention of the destruction of evidence by
the suspect, there is no basis for searching the surrounding
area at all once the s spect is under control.’®* On the other
hand courts have consistently held that things directly under
a suspect’s control, such as goods he is holding and the car
he is driving, can be searched incident to his arrest, provided,
of course, the search is properly one for weapons or imple-
ments, fruits, or evidence of the crime. There is a dispute,
however, as to how much of the indoor premises in which a
person is arrested can be searched.

EXAMPLES
I

Facts: You arrest a person in his one-room apari- -
ment. ‘

Action: You ran search the room incident to the ar-
rest, assuming you have a basis for thinking that weap-
ons or implements, fruits or evidence of the crime are in
the room. Courts have also upheld the search of all the
contiguous rooms in a three or four room apartment.'*

I

Facts: You arrest a person in one room of his eight
room two-story house.

Action: The law is not clear as to whether you can
search the whole house in such a case even if you have a
basis for believing that weapons or implements, fruits,
or evidence of the crime ave elsewhere in the house.
While some courts have upheld such searches, others
have not.’™ For evample, a court held a search invalid
‘where police officers arrested o man for possession of
narcotics in a first floor room of his house, and then
searched a locked room on the second floor® Under
these circumstances, do not search without a warrant
beyoud readily accessible, contiguous rooms on the floor
on which the arrest is made. Get a warrant if you want
to search the rest of the house.
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The third basic limitation on search incident to arrest is
that searches can extend only to places in which the arresting
officer reasonably believes there may be proper objects of
this type of search. These are, you will recall, weapons that
may be used against the officer or to escape, and implements,
fruits or evidence of the crime for which the person is ar-
rested. The reasonable likelihood that fruits, implements or
evidence might be present would, of course, depend on the
nature of the crime and on the nature of the object sought.

EXAMPLES '
I

Facts: You arrest a person for a traffic violation.

Action: Do not search the person or the car. You
have no basis at all to believe a traffic offender has a
weapon. There are no implements, fruits, or evidence
of this crime.

II

Facts: You make an arrest pursuant to a warrant
issued on the complains of the victim that the named
person committed a battery, without a weapon, on the
victim a few days earlier. The suspect is arrested in his
apartment.

Action: You may conduct a search of the suspect’s
person for your protection and fo prevent escape, as
there was a relatively serious crime here (unlike the
traffic violation above). On these facts, however, you
should not search further. Since the suspect is in cus-
tody, weapons elsewhere in the room present no dan-
ger. Only when the suspect must move around the room,
€.g.,10 get a coat from the closet, may you search a part
of the premises, such as the closet, in which the suspect
could get a weapon. Since this was a battery, without a
weapon, there are no implemenis or fruits of the crime
for which there could be a search. Nor is it likely that
there will be physical evidence of the crime on the
premises.
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Usually connected with a search incident to an arrest is
the question of use of force or other means on a person’s
body to get objects from him. A police officer may use rea-
sonable force to prevent the destruction of evidence, but our
sense of decency puts a limit on this force ™ Acts which
threaten the suspect’s life or so invade his body that they
“shock the conscience” cannot be employed.!®

EXAMPLE

Facts: You arrest a person for possession of nar-
cotics and he tries to swallow them.

Action: You may, using only as much force as nec-
essary, prevent him from putting them in his mouth.
If he gets it into his mouth, you may iry to prevent
him from swallowing it by force so long as you do not
cut off his breathing. Once he swallows it, there is
nothing more you can do to get it. It is unlawfus for a
police officer to use a stomach pump or any means of
forced vomiting?®

5. Conclusion

This concludes the manual on Patrol. It must be em-
phasized that this is not a complete guide to all aspects of
patrol, or even to all the legal problems involved in patrol.
Yet familiarity with and sensitivity to the concepts dis-
cussed here are essential to the proper performance of pa-
trol.. In the words of the International Association of

Chiefs of Police:

The police officer in a modern, democratic society
must go far beyond the routine of providing basic pre-
ventive and investigative services. The task of preserv-
ing and extending those fundamental rights embodied
in the great documents of freedom stands as the chal-
lenge and the reward of law enforcement. Achieving
balance between public protection and personal free-
dom continues to involve the world’s greatest intellects
in an on-going debate,*
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1. Introduction

A. SEARCH, SEIZURE AND THE AMERICAN
REVOLUTION

Americans traditionally have prized most highly the pri-
vacy of their persons, homes, and possessions. British viola-
tions of this privacy in great measure caused the American
Revolution.

The British Government had enacted various trade regu-
lations and customs restrictions for the American colonies.
To enforce these measures, the British issued general search
warrants called “‘writs of assistance.” These writs gave
British officials power to search any place where they sus-
pected illegal goods to be and to break open any packages
which they saw. Under this authority officials frequently
searched at their whim, the liberty of every colonist was in
the hands of the British. The general warrant violated the
basic idea that every man’'s home was his castle.

’ Opposition to this arbitrary authority grew steadily. The
issuance of writs of assistance was one of the principal
grievances submitted to King George in the petition of the
Continental Congress of 1774. Hatred of the writs was
the first link in the chain of events which led directly to the
American Revolution,

When independence was finally declared, most states
passed declarations or bills of rights; and each contained
some prohibition against unreasonable searches and seiz-
ures. Pennsylvania was in the fovefront: shortly after the
Declaration of Independence, on September 28, 1776, Penn-
sylvania adopted its Declaration of Rights. Section 10 of
this Declaration contained the first clauses condemning un-
reasonable searches and seizires in language similar to the
later Fourth Amendment to the United States Constitution.
That Pennsylvania provision is found today in Article I,
Section 8 of the Pennsylvania Constitution.

1

e ’%ﬁj‘y@ﬂ'

e R A 235

R
e




The colonists, fearing a repetition of British practices
by the new national government, insisted that guarantees of
their privacy be contained in the document that set up Fhe
federal government. Failure of the original Constitution

A
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to contain a general Bill of Rights and, in particular, a pro-
hibition against unreasonable searches and seizures was a
major factor in arousing opposition to the federal Constitu-
tion. The Constitution was ratified only after general agree-
ment was reached that it would be amended to contain a
Bill of Rights. Thus, the people adopted the Fourth
Amendment to the United States Constitution, which reads:

The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable
searches and seizures, shall not be violated, and no
Warrants shall issue, but upon probable cause, sup-
ported by Oath or affirmation, and particularly de-
scribing the place to be searched, and the persons or
things to be seized.

This Amendment, as well as the provisions of state con-
stitutions, reflects the basic American belief in the impor-
tance of the individual, his home and his possessions. The
state cuanot, without good reason, invade the privacy of a
person, ior everyone in our society has the right to an area
of life in which he is let alone. Mr. Justice Brandeis, one of
the greatest justices of the United States Supreme Court,
cloquently termed this right to be let alone “the most com-
prehensive of rights and the right most valued by civilized
men,’' !

B. THE EXCLUSIONARY RULE

‘The existence of prohibitions against the government en-
gaging in unreasonable searches and seizures raises the prob-
lem of how they are to be enforced. One enforcement
method, long used in Anglo-American law, is to exclude
from trial evidence that has been obtained illegally. In 1914

the Tlnited States Supreme Court held that the Fourth’

Amendment required the use of this exclusionary rule in
federal prosecutions.?

In 1949 the Supreme Court unanimously decided that the
Fourth Amendment applied to searches and seizures by state
and local police officers.® Yet the Court was hesitant to hold
that the exclusionary rule had to be used in state courts, and
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by a divided vote decided that the state courts did not have
to exclude evidence obtained by an unconstitutional search

or seizure.

The Supreme Court, however, again faced this issue in
the now famous case of Mapp v. Ohio decided in 1961
The Court there decided that to e=feguard the individual’s
right to be secure against unreasonaole -earches and seizures
it had to cnforce the exclusionary rule against state officers.
In that case, the defendant had been convicted of possession
of “lewd and obscene material.” The evidence had been
obtained by police-who had come to her apartment on 2 tip
that she possessed gambling paraphernalia. The police
broke into her apartment, used force on Miss Mapp, con-
ducted a search of the entire apartment, including bureaus,
desks, and closets, and barred her lawyer from entering the
apartment when he tried to get 1~ to see her. Despite this
complete ransacking of the apartment and the use of force,
the police officers did not find the gambling paraphernalia
they were looking for, but they did find alleged “lewd and
obscene material” and so they had her prosecuted for pos-
session of that. The Ohio courts recognized that the evi-
dence had been illegally obtained, but since Ohio had not

adopted the exclusionary rule, this illegally obtained evi- ~ b

dence was used to convict Miss Mapp anyway.

In reversing the conviction, the Court stated that there
really were no effective alternatives to the exclusionary rule
in enforcing the command of the Fourth Amendment. By
1961 more than half the states had come to agree with this
by deciding that their own constitutional provisions required
the exclusionary rule. According to Justice Clark, who wrote
the Mapp opinion, the Constitution required application of
the rule in all the states for “4o hold otherwise is tc grant
the right but in reality to withhold its privilege and
enjoyment.” .

It should be noted that Mapp did not hold searches in-
valid that had previously been valid. All Mapp did was to
employ an enforcement method against illegal searches and
seizures. Local police officers who had engaged in such ille-
gal searches and seizures had been clearly violating the
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Fourth Amendment of the federal Constitution since the
Supreme Cpurt’s 1949 decision, and they had been violatin
state constitutional provisions—including that of Pennsyfg-
vania—that go back to the beginning of this country.

Tans, of course, does not mean that Mapp was correct in
holding that the exclusionary rule wae required as a remedy
for these violations. This issue is one of continuing debate
It l}as been argued that once police have violated ar? ’}ndivid:
ua_l s privacy by an unreasonable search nothing can be
gained I_Jy excluding from a criminal trial evidence obtained
in that illegal search. The exclusionary rule, however, is a
type'of preventive medicine. Its basic idea is that if ille,gally
obtampd evidence is excluded from trials, the incentive to
get this evidence will be removed. Exclusion of evidence ob-
tﬂlch.ln an illegal search may result in some guilty people
not being convicted. No one thinks that this is a desirable
result.' But the risk of some guilty people going free must
be w‘el.ghed against the need to enforce our constitutional
prohibitions against unauthorized searches. In light of the
American tradition of the protection of privacy it is not sur-
prising that our courts decided that the scales.should tip in

: fzwqr of the individual. And by “individual” here; we mean

not just the guilty individual who raises the point?A fAillegal
scarch when hc is prosecuted. We mean also, ana mainly
the numerous innocent individuals who will have their’
houses and persons improperly searched if police do not ob-
serve the constitutional restrictions on search.

The exc}usionary rule recognizes the fact that police and
other officials do not violate the constitutional rights of in-
dividuals out of bad motives; exclusion of evidence is not an
attempt to punish the police. Rather, when these rights are
v191ated, it is because the police desire to get incriminat;n
ev1.dence as quickly and effectively as possible. Since the viog-
lations arise from police zeal to do their job, it is difficult
to prevent the violations by various means of punishment
spch as internal police discipline or criminal or civil penzﬂ;
ties. Those whc advocate the exclusionary rule believe that
the way to prevent violations is to remove the incentive to
get the incriminating evidence in illegal ways by excluding
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from evidence items obtained by an unreasonabie search and
seizure. d

The police, as one of the prime tools of law enforce-
ment, have a duty to ensure that their work conforms with
the law. Otherwise, respect for the law cannot be fostered.
Finally, the exclusionary rule should not be a major obstacle
to efiective law enforcement. The requirements of the
Fourth Amendment can be met if an officer is willing to
take that little extra time and care necessary to check out
leads, assemble his information, and get a warrant.

2. What is and What is Not a Search:
Observation as Search

The Fourth Amendment is basically a restriction on gov-
ernmental searching power. Thus it is important to de-
termine what is and what is not a search. Generally, if an
officer is not conducting 2 search, his conduct is not subject to
the restrictions of the Fourth Amendment.

A. THE “OPEN VIEW” DOCTRINE

A policeman can often gather a great deal of informa-
tion through the use of his five senses. As discussed in PGM
No. 4 on Patrol, ordinary looking, hearing, smelling, etc.,
do not constitute a search in the sense for which constitu-
tional authority is required. The basic principle is that if

an officer is where he has a right to be and does not engage

in improper conduct he is entitled, like anyone else, to ob-
serve what is going on. It 1s, of course, the officer’s profes-
sional duty to be alert and make such observations of sus-

may be important in

picious behavior. These observations
creating probable

search warrant. The courts have held that logking
jects carried on the street or in parked cars is not a search; «
nor has an officer searched if he has noticed objects in plain ’

view in a car which he has stopped, so long as stopping the °
tro!, concerning

there are i

car was proper. (See PGM No. 4 on Pa

when it is proper to stop 2 car.) Furthermore,

6

Vf«(

cause for arrest or for issuance of
at ob- -

a

many public Rlac?s such as stores, restaurants, train sta-
tions and the like into which an officer may enter as can an
other member of the public. Once the officer is inside, if ch

object is in plain view inati
, a closer examination wi
deemed a search. will not be

EXAMPLES
I .

; Fac;;:h.You propquy stop a car for a traffic viola-
;on. ] ile examining the driver’s license you notice
that the back seat of the car has been removed and

the space filled with bottles l i
e L s of liguor without Penn-

'Actlon: The driver should be arrested for posse

sion of untaxed alcoholic beverages. Your obsmfuat' !
of the untaxed liqguor on.the back seat was not a searlcoln
Note that traffic stops should not be made as a rl'
text to look for cvidence or other offenses. Note ai;sz-
as discussed in PGM No. 4 on Pairol, that there is n(;

II

Facts: ¢ i
Wha;cts. Y.ou arc in a store open to the public and see
you recognize tv be number slips change hands

Yoé\:ftlon': /Iv'rest. and search the persons involved.
v ‘ “selei'ng {/zentllegal transaction was not a search
_dotoers ;Zu(;m rw[cfw rule is not limited to things out 0].t
o ]app lies also to objects in plain sight in public

such as a store or restaurant, the public area of

a hotel, etc., into whi
. hich you may enter a ‘
o i " y as any member

B. THROW-AWAY CASES
ASES !
ABANDONED PROPER%ND OTHER

alsl(jrboper_ty which has been abandoned or thrown away ma
a0 li‘exgmmed w1thout' the examination equaling a searchy |
aw does not restrain police authority to seize appar:

ently desert : Y A
p_Ickyup.ser ed objects that any other citizen could lawfully

5 et




EXAMPLE

Facts: Walking your beat, you approach a person
who, upon secing you, throws something away. He
walks away slowly.

Action: Go over and look at what was thrown away.
If you find it necessary to examine the object closely,
you should pick it up. Property thrown away or other-
wise abandoned can be examined freely. If possession
of the object itself is a crime, as in the case of narcotics,
“you should seize the object and arrest the person who
threw it away.

A person has not abandoned property, however, when he
places it in an area like his home which is protected against
unreasonable searches. The wisest course, if you have any
doubt whether the property has actually been abandoned, is
to obtain a search warrant if you have sufficient informa-
tion to support a finding of probable cause.

EXAMPLE

Facts: [nvestigating a suspected numbers operation,
you arrive at the suspect’s home and, afer a request,
you are voluntarily admitted. You suspect that there
are numbers slips in the ivash can, but the suspect re-
fuses 1o let you examine its contents.

Action: Do not examine the contents of the trash
can. Though the suspect may have discarded numbers
slips, this was not an abandonment until the contents
of the can were removed from the premises; the trash
can was still within the suspect’s home.® You have na
warrant and, as discussed more fully in PGM No. 4 on
Patrol, this could not be a valid search incident to ar-
rest, for it would precede any arrest. Had the suspect
thrown the incriminating evidence in a trasih can lo-
cated in o public place, he would have abandoned the
goods and they could then be looked at and selzed with-
out a warramnt. '

>

.

Ptz

C. ENTERING A PROTECTED PLACE AND
THE PROBLEM OF THE OPEN DOOR

Although the Fourth Amendment and Article I, Section
8, of the Pennsylvania Constitution speak of “houses,” any
building is within their protection. Thus, an apartment, a
hotel room and even business premises are protected places,

. and a warrant is usually required to search such places.

Furthermore, although open land is not protected against
en?ry'thhout a warrant, land areas closely connected with a
building, such as back yards, are so protected.

9
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EXAMPLE

Facts: You and your partner are investigating a bur-
glary and robbery and decide to pay a call on one of
your prime suspects. Fhile your partner approaches
the front of the suspect’s house, you walk around the
house to a backyard not wisible from the street. You
see a small tool shed in the yard, and suspect that il
might contain stolen goods. /

Action: Do not search the tool shed. The yard is a

picce of land so closely connected with the suspect's -

howme as to be protected against unauthorized searches.
Any entry without a warrant would therefore be illegal.
If the eniry is illegal, all further observations—gven if
no further action is taken—are illegal. However, had
the tool shed been visible from the street and, assuming
that its door was open so that the stolen goods were
also visible from the sireer, the observation would have
been of items in plain view. Since no entry inte a pro-
tected place would have been necessary, the observation

of the items would not have been a search.

Very frequently, particularly in prosecutions “or narcot-
ics offenses and gambling, the whole case turns on observa-
tions made by police through an open door of a house or
apartment. Although at the trial the officer testifies that
he was able 1t observe the incriminating evidence when the
door was opened by the accupant (such observation would
not be a search), the occupant’s version of the incident is of-
ten that the police entered before they saw the incriminating
objects. If this latter version of the facts is believed, and
none of the rare situations permitting a warrantless search
is present, the police conduct was unconstitutional. Little
can be done to prevent fabricated testimony by the occu-
pant. However, the officer can minimize the situations in

-which observations made under these circumstances will be

found unconstitutional. A police officer should never, prior
to seeing the incriminating evidence, make any attempt to
force open the door or demand that the occupant admit the
off.er. In either case a court would be justified in finding
that the search preceded observation of the items and thus
was constitutionally invalid. (In most situations, mere ob-

10

servation of the items such as narcotics packets or gam-
bling apparatus would give the officer probable cause to ar-
rest the occupant; and the goods could then be seized with-
out a warrant as incident to a valid arrest.) The best pro-
cedure, whenever you have probable cause to believe that
the goods are on the premises, is to arrive at the door
armed with a search warrant,

D. ENTERING A PROTECTED PLACE AND THE
PROBLEM OF THE UNDERCOVER AGENT

At the start of this section, we stated the general rule
that it does not constitute a search for an officer to see
things in open view in a place where he has a right to be.
Thus, there is no problem when an officer enters a public
place as any member of the public can. Sappose, however,
that an undercover agent is invited to a private home by
misrepresenting his identity and then sees things in open
view. The courts have held that this does not violate the
prohibition against unreasonable searches and seizures.

EXAMPLES
I

Facts: You gre an undercover agent who pretends to
be interested in making a narcotics buy. On this basis
you are invited to the house of a pusher. While in the
home you see narcotics passing hands. :

Action: Your secing the narcotics passing hands was
not a prohibited search. This evidence can be used to
support an arrest or a search warrant and can be testi-
fied 10 by you in court. The same is true of any in-
criminating statements you may have heard while in
the home.

II

Facts: The same facts as abeve, but while in the
home, you want to go through desk drawers, and cab-
inets when no one is observing you. :

Action: Do not search through the drawers and cab-
inets. Such action goes beyond the basis of your invita- |
tion to the home and would constitute an unconstitu-

11
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tional search. Not only would the evidence obtainsu
by this search be suppressed, but you might jeopardize
your ability to testify about other things you observed
while in the home.

E. ELECTRONIC EAVESDROPPING OR BUGGING

The legality and wisdom of bugging and wiretapping by
law enforcement officials is a subject of great controversy
today. On one side of the question are those who argue
that electronic eavesdropping is a very important tool of
law enforcement, particularly in the fight against organized
crime. Others do not agree that these devices are crucial,
and point to the great threat to personal freedom and pri-
vacy involved in their use.

In the spring of 1967, Mr. Justice Tom Clark, wrote
about the fantastic bugging devices available today:

Sophisticated electronic devices have now been de-
veloped (commonly known as “bugging”) which are
cap’lble of eavesdropping on anyone in most any glven
sitnation. They are to be distinguished from “‘wire-
“tapping” which is confined to the interception of tele-
graphic and telephonic communications. Miniature in
size—no larger than a postage stamp (34" x 34" x %")
—these gadgets pick up whispers within a room and
broadcast them half a block away to a receiver. It is
said that certain types of electronic rays beamed at
walls or glass windows are capable of catching voice
vibrations as they are bounced off the latter. Since
1940 cavesdropping has become big business. Manu-
facturing concerns offer complete detection systems
which automatically record voices under most any con-
ditions by remate control, A microphone concealed in
a book, 2 lamp or other unsuspecting place in a room,
or made into a fountain pen, tie clasp, lapel button,
or cuff link increases the range of these powerful wire-
less transmitters to a half mile. Receivers pick up the
transmission with interference-free reception on a spe-
cial wave frequency. And, of late a combination mirror
transmitter has been developed which permits not only
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sight but voice transmission up to 300 feet. Likewise,
parabolic microphones, which can overhear conversa-
tions without being placed within the premises moni-
tored, have been developed.®

Oppénents of wire-tapping and bugging fear that the
widespread use of powerful electronic eavesdropping devices
will make people distrustful, hesitant to use the telephone,
and constmtly suspicious that the government may be listen-
ing in on private conversations. A former mayor of Phila-
delphia once declared that he could not conduct pubhc
business on the Clty Hall telephones for fear of wire-
tapping. Some union and business officials have expressed
similar feelings. On the other hand, there is widespread
belief that the activities of organized crime are so carefully
hidden that only by wire- -tapping and sirilar tactics can the
government 1dent1fy and convict the leaders of these danger~
ous organizations. The problem like many others in law
enforcement, involves the balancing of two dangers against
each other; the danger of using anything less than the most
effective law enforcement techniques against the danger
of excessive government prying which will inevitably extend
to ordinary citizens talking privately or using telephones on
which criminals may occasionally be making calls,

Until 1968, wirctapping by law enforcement officers was
forbidden by federal and state law. The Crime Control Act
of 19687 provides that federal law enforcement officers may
tap wires when authorized to do so by a federal judge in
certain types of serious criminal cases. The application to
the ]udge must justify the procedure fully, mcludmg a show-
ing of “probable cause” to believe that the serious offense
is being committed and that messages regarding it will be
obtained through the tap. In addition, it must be shown
that “normal investigative procedures have been tried" and
are too dangerous or unlikely to succeed. In emergencies
involving national secuuty or organized crime, messages may
be mtercepted without prior judicial order, but then appli-
cation must be made to the judge within 48 hours. Unau-
thorized wire- tipplng is a federal felony punishable by up
to five years imprisonment.
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The Crime Control Act of 1968 also authorizes state and
local officers to tap wires under similar circumstances and
conditions if the state has a statute authorizing such pro-
cedures. As of 1968, Pennsylvania and a number of other
states did not have authorizing statutes, but on the contrary
had statutes specifically prohibiting wire-tapping.® In the
absence of an authorizing statute it is both a federal and
state offense for policemen to participate in wire-tapping.

The Crime Control Act also deals with eavesdropping
other than by wire-tapping, that is, listening “by means of
any electronic, mechanical, or other device” to anything said
by a person in a situation where he is justified in believing
that he has privacy. This may be authorized by a federal
judge upon showing of probable cause as in the case of wire-
tapping or by a state judge if there is an authorizing state
statute. Asof 1968, Pennsylvania has no authorizing statute
and it is a federal offense for police officers to engage in
unauthorized bugging of the type barred by the Crime
Control Act.

The anti-bugging provisions of the Crime Control Act
would bar practices that have heretofore been used by some
law enforcement agencies; for example, putting microphone
pick-ups or recorders on the outside wall of an apartment
occupied by a suspect, or locating such a receiver so as to
record a suspect’s voice while he is making a call in a tele-
phone booth. The Act would not appear to bar the use of a
recorder placed on a special agent or informant to whom the
suspect is talking without knowing his voice is recorded,
since the agent or informant hears the communication with-
out the aid of the device, which merely preserves an accurate
record of what the speaker freely discloses to the listener.
This use of a recorder placed on a special agent may, how-
ever, be unconstitutional unless it is based upon a valid
warrant issued by a judge or magistrate.

The controversy over the advisability of wire-tapping
and bugging will undoubtedly continue as indicated by the
debate in state legislatures over whether or not to adopt
authorization statutes, and as is indicated by President
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Johnson's statement that he disapproved of the use of wire-
tapping and bugging except in national security cases and that
federal law officials would not, during his administration,
use the wire-tapping and bugging powers granted under the
Crime Control Act except in national security cases.”

3. The Need for Search Warrants

The Fourth Amendment is basically a rejection of the
power of officials to search at any time and place without a
warrant or check by a magistrate or other judicial officiat.
It therefore requizes that searches ordinarily be made pur-
suant to a warrant, that there be good reasons (in legal te.-
minology, “probable cause”) for each particular search, and
that searches be limited in time and pizce and be made for
specific things. Each of these general rules will be discussed
in detail later in this manual.

Subject to limited exceptions, the first and foremost re-
quirement of a constitutionally valid search is that it be
made under the authority of a valid warrant. The three
principal exceptions are a search incident to a valid arrest, an

emergency search of an automobile or other movable (air-

plane, boat, etc.) and a search pursuant to consent of the
individual whose person, possessions or premises aie to be
searched. Even in situations where an exception might be
applicable, the Supreme Court has made it quite ~lear that a
search under warrant may be sustained in a close case where
a warrantless search would not. The lesson to he learned is
a simple one—searches made without a wairant are risky
business for the chances are substantial that a court will find
the search not within one of the three e.ceptions and thus
unreasonable.

At first glance, the need to get a warrant prior to search
may seem an unnecessary technicality. Yet this requirement
is at the cehter of the prohibition of unreasonable searches
and seizures, and represents the result of the American col-
onists’ victory over the hated writs of assistance. The writs
of assistance allowed British police cfficials to search any-
thing they desired with no outside check on them. The col-

15

Pt

LR

e it oo ey




onists, therefore, fought for the rule that a search should
not occur unless a judicial officer approves it beforehand.
This use of search warrants is another example of the dif-
ferent roles played by different groups in the process of law
enforcement. The magistrate is presumably neutral and de-
tached, while the police officer is engaged actively in catch-
ing suspected criminals and obtaining incriminating evidence.
It is therefore preferable that the officer present his evi-
dence to a magistrate who can then determine whether or
not a search is proper.

The requirement of obtaining a search warrant also
serves other important functions. In order to complete the
affidavit in support of the warrant, an officer must collect,
sort, and classify the information which he has gained
through observation and investigation. This process serves
as a means of checking the completeness of the officer’s
work. The officer can determine if his investigation has
been sufficiently thorough and what else needs to be done to
tie up any loose ends. Preparing to go before the magis-
trate is thus a chance for an officer to check on himself, It
1s better to do this at this stage than to find out there is not
enough evidence at a later stage when the suspect has been
alerted to the police interest. Also, we have all experienced
the situation where we think we are right about something,
but get second thoughts about our position when we have to
stop, think, and explain it to someone else. Similarly, the
requirement of having to write an affidavit justifying prob-
able cause for a search acts as this kind of check on an of-
ficer. The affidavit also serves as a permanent record of the
basis of the search. Finally, obtaining a search warrant
affords the officer an opportunity to check on his investiga-
tion with his superiors in the department and the district
attorney’s office.
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4. Obtaining a Search Warrant §

A. GENERAL RULES .

Both the Fourth Amendment and Article 1, Section 8
of the Pennsylvania Constitution contain the following re-
quirements for a valid search warrant:

(1) it must describe, with particularity, the place to be
searched;

(i) it must describe, with particularity, the things to
be seized;

(iii) it must be based on probable cause; and

(iv) it must be supported by a sworn complaint or
affidavit. ‘

In obtaining a search warrant, therefore, a police officer
should present 2 signed, sworn complaint and affidavit which
sets forth, in as much detail as possible, the premises to be
searched, the items to be seized and the basis for the officer’s
belief that probable cause exists for the search.

Before filling out the Complaint and Affidavit for Search
Warrant (as the form is titled in Philadelphia), an officer
should review in detail with his commanding officer the in-
vestigation he has conducted in order to substantiate that
there is sufficient “probable cause” for the warrant. Also,
after filling out the complaint and afdavit, but before
bringing it to 2 magistrate, an officer should contact, by
telephone, the assistant district attorney then on duty to re-
view these matters as 2 curther check that the complaint
and affidavit is sufficient.

700 often an excellent investigation and successful search
are wasted because not enough care was taken in filling out
the search warrant form. The most common error is the
failure to set forth in detail the facts known by the police
officer which led him to believe that seizable items are on
the premises to be searched. "

R
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It cannot be overemphasized that, except as discussed
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your conclusions. Be overly detailed rather than conclu-
sory; nothing should be left to the imagination of the mag-
istrate. If space in the form is inadequate add additional
sheets, Each additional sheet should be signed. Time spent
in attempting to list all of the relevant information is always
time well spent. Not only does it insure the validity of the
warrant, but it also gives you an opportunity to decide if you
have amassed sufficient information to justify issuance of
the warrant,” The state’s case will very often be only as
strong as your afidavit.

In addition to the written affidavit, you can always ex-
plain orally to the magistrate the full details of the case and
all the facts which led you to believe that the items to be
seized are on the premises to be searched. This oral infor-
mation must be given under oath. Therefore, when you ap-
ply for a search warrant, the first thing you should do is
have the magistrate swear you in. Information not given
under oath cannot be used to support the warrant.

Do not, however, leave information out of your written
affidavit on the theory that you can tell it orally to the mag-
istrate. The dangers of relying on oral communications to
the magistrate are obvious. In the first place, memory is
often faulty and, by the time the trial arrives, you may no
longer be certain of exactly what was said. Furthermore,
when the information has been written down there can be no
doubt as to the information you had at the time, and embar-
rassing attacks on your credibility at the trial can be avoided.
The three basic rules are thus simple—(1) always include
all your possibly relevant information in the warrant re-
quest; (2) be sworn in to answer the magistrate’s questions;
and (3) do not rely on oral explanation to supplement the
affidavit. :

B. PROBABLE CAUSE

The heart of any affidavit is the officer’s demonstration
that probable cause exists to justify the search. The basis
for determining probable cause to issue a search warrant is
essentially the same as that of probable cause for arrest.
PGM No. 4 on Patrol is thus relevaut here and should be
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used for additional guidance about the probable cause re-
quirement. The general test for probable cause to arrest is
the existence of facts and surrounding circumstances which
ave sufficient to justify a man of reasonable caution in beliey-
ing that an offense has been committed and that the person
to be arrested has committed it. Similarly, the test for prob-
able cause to search is the existence of facts and surrounding
circumstances which are sufficient to justify a man of reason-
able caution in believing that an offense has been committed
and that the particular property to be seized is appropriately
related to the offense and is located at the particular place
named. Reduced to its essentials, probable cause means that
the officer must have reasonable grounds to believe that
things related to an offense are on the premises to be
searched.

Facts which lead the officer to believe that seizable goods
-are on certain premises can come from two sources, (a) per-
sonal knowledge—what the officer has himself observed; or
(b) what someone else has observed and told the officer
about. Where the facts are within your personal knowledge,
all that need be done is to set forth in detail in the probable
cayse section of the warrant the following: (1) the dates
and times you observed the facts; (2) the place where you
observed the facts; and (3) exactly what you observed (de-
tail is most important here).

EXAMPLE

Facts: During an investigation, you have scen John
Swmith receiving number bets. You want to get a search
warrant to find slips and other apparatus and incrim-
inating evidence. '

Action: Fill out the probable cause section as fol-
lows: “On June 5, 1966 at 2:00 p.m. affant person-
ally saw John Smith receiving muembers slips and cash
from a number of persons at John Smith’s home, 111
Main Street, Philadelphia, Penna. Afiant believes that
these were numbers slips because he observed them
with three numbers on cach and recognized them as
numbers slips based on his training and experience as
a police officer.” -
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De not Rl it out as follows: “I have reasonable
cause to believe that John Smith is a numbers writer
and writes numbers in his home.”

Whére someone else tells the police officer the facts, it is
necessary to include in the affidavit the facts which caused
the other person to believe that seizable goods are on the
particular premises and, in addition, why the officer believed
what the other person told him. Since there are these two
distinct types of information required when the afidavit is

“to be based on an informant’s observations, such an afidavit

will necessarily be more lengthy than one based solely on
the officer’s personal knowledge. The probable cause sec-
tion should contain: (1) the date the officer was told the
facts; (2) the name and address of the person who told the
officer the facts, except in the case of a confidential inform-
ant; (3) the date the other person observed the facts; (4)
that the other person personally observed the facts; (5) the
place where the other person observed the facts; (6) exactly
what facts (in detail) the other person observed; and (7)
an explanation of why the officer believes that what the other
person told him is true.

Police are under no obligation to disclose the identities

‘of their confidential informants in a search warrant affi-

davit. However, when a confidential informant's identity
is not disclosed it is especially important that the officer ex-
plain fully why he believes that the facts related to him by
the informant are true. To substantiate the informant's
reliability, the following should appear in the probable cause
section: (1) the informant’s past record for accuracy; (2)
whether valid arrests and/or convictions have been based on
this information; and (3) what facts the officer has per-
sonally observed which corroborate the story related by the
informant. Give as much detail as possible without revealing
the informant's identity.

EXAMYLES
I

Facts: There have been a number of jewelry store
robberies recently in your district. One Jack Jones, a
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man known to you to be reliable, tells you that John
Saith has been frequenting bars in the area attempting
to sell watches and that the prices of the watches were
far below legitimate wholesale prices. Jones also tells
you that, when one of Smith's prospective customers
said he wanted a different type of watch, Smith replied
that he had mere watches “at home't You check out
the bars and, although unable to find Smith, do verify
that a man of Smith’s description had been in these bars

attempting to sell watches.
ALdlon: Fill out the search warrant affidavit as fol-

Mows: “There have been a number of jewelry robberies

recently in the vicinity of Tulip and Main Streets. On
June 21, 1967, Jack Jones, who resides at 222 Main
Street, Philadelphia, Penza., told affiant thar on June
20 and on June 21, 1967, he personally saw John

Smith attempting to sell watches at far brlow legiti--

mate wholesale prices in the Starlight Lounge, 50

- Main Street, and in the Club 20 Bar, 20 Main Street.

Jack Jones also told affiiant that he personally heard
John Smith say that Smith had additional ‘watches at
his house; 555 Main Street. Affiant personally is ac-
quainted with Jack Jones, has discussed his reputation
for truth and wveracity with persons in the community
and has found that Jack Jones’ reputation for truth
and veracity is excellent. Jack Jones has resided at the
same place for ten years, is employed, is married and
has no csiminal record. Affiant’s own investigation af
the two bars listed above corroboraied that a man of
Smith's description was seen at the places attempting
to sell watches.”

Do not fill out the search warrant affidavit as fol-
lows: “On information received from a reliable in-
formant, affiant believes that stolen watches are in the
premises of John Smith, 555 Main Street.”

II

Facts: You have received information from a reli-
able, confidential informant that John Smith is using
his residence for a bookmaking operation.

21
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Action: Fill out the search warrant affidavit as fol-
fows: “"On June 21, 1967, affiant was told by an infor-
mant whom affiiant knows to be reliable because on at
least five occasions in the past said informant has given
information to affiant, which has led to five arrests
and convictious, that on June 20, 1967, said informant
personally heard and saw John Smith taking numbers
bets in person and by telephone at Smith’s home, 111
Main Street, Philadelphia, Pa.;” or “On June 21,1967,
affiant was told by an informant whom affiant knows
to be reliable because this informant has given affiant
information regarding criminal activity on at least five
occasions which affiant has persenally checked out and
always found to be correct, that, etc. (same as above.)”

Do not fill it out, as one officer did, by merely stating
that the house should be searched based on “Very Re-
liable Information 100% In the Past.”

Finally, remember that it is imperative that the afhidavit
include the time when the observations of the officer or in-
formant were made. The purpose of the afidavit is to show

probable cause to believe that certain items are now at a .

certain place. If considerable time has passed from the date
of the observations until the date of the affidavit, there may
not be sufhicient reason to believe that the items are still
there. It is impossible to set down a strict rule as to when
the time that has passed is so great that fresh observations
are needed. This depends in large measure on the type and
extent of the criminal scheme involved. 1f it is an extensive
operation of the type that could be expected to go on for a
long period of time, then probable cause for a search war-
rant may exist even weeks after the observations.

When more than a few days have elapsed between obser-
vations and affidavit, you should ask yourself whether in
light of the nature of the criminal operation, it is probable
that the items are still there. If it is not probable, fresh ob-
servations should be made. If you believe that it is stil
probable that the items are there, you should go ahead with
the afidavit, but the affidavit should also contain the basis

for your belief that the lapse of time has not aftected prob-
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able cause. If you are in doubt as to whether or not to go
ahead based on the old observations, check with your com-
manding officer or the district attorney's office.

C. THE PREMISES TO BE SEARCHED

The requirement that the premises to be searched be de-
scribed” with particularity is designed to avoid general
searches. The description must therefore be sufficiently
clear so that the officer who executes the warrant is in no
doubt as to the place involved. Where possible include a
street number address. If no street address is available,
give as complete a physical description of the premises and
location as possible. If possible, include the name of the
owner or occupant of the premises in all warrants. If the
building consists of only one unit, there is ne need to be more
specific than giving a street address or other description of
the building.” However, if yon want to search more than
one building on the premises, you should specify each build-
ing. For example a building and detached garage should be
stated as “premises 220 Main Street and garage adjagcent to
it.” -

_. In multi-unit buildings, such as apartment houses, hotels,
and rooming houses, it is important to identify carefully the

_particular place to be searched. This means, if practicable, an

apartment or room number in an apartment house cr hotel,
and the name of the occupant and physical location of an
unnumbered room in a boarding house. For example, if a
purchase of narcotics has been made in the first-floor apart-
ment of a three-apartment dwelling house and the officer has
no reason to believe that the two other apartments are in-
volved, the premises should be described as “first floor
apartment of three-story dwelling house, 220 Main Street,
Philadelphia, Penna.,” not just 220 Main Street, Philadel-
phia, Penna.” ‘

Other specific parts of one building may be identified by
their use, such as the part of a building used as a store.
Where separate units of one building, having different occu-
pants, are sought to be searched, it is advisable to prepare a
different afidavit and get a different search warrant for each
part. The officer can usually find out quickly if there is more
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than one unit in a building by checking utilities records, or
voter registration records, or by talking with persons in the
neighborhood.

D. THE PROPERTY TO BE SEIZED

The requirement that the warrant state with particular-
ity the things to be seized is also a means of preventing
general searches or “fishing expeditions.” The aim again
is to describe the property with such detail that the officer
executing the warrant will have as little doubt as possible as
to what is covered by it. ‘

Describing property merely as “stolen goods” or “other
articles of merchandise too numerous to mention” is clearly
inadequate. Obviously, however, the nature and particular-
ity of the description of the goods must depend on the type

of goods involved. For example, a general description of a.

“‘quantity of costume jewelry” may be sufficient for costume
jewelry consisting of numerous picces no one of which is
highly valuable, whereas a “quantity of jewelry” would not

be sufficient for easily recognized, distinctive bracelets, -

rings, etc.

5. Bxecuting a Search Warrant

A. THE PREFERENCE FOR DAYTIME SEARCHES

Care in executing the warrant is as important as care in
obtaining it, for an otherwise valid search can become un-
lawful if the warrant is not properly executed. The general
rule is that a search warrant should be executed in the day-
time (from dawn to dusk) unless there is strong evidence
that the goods sought are in the particular place to be
searched and there exists some special necessity for a night-
time search. Nighttime searches produce resentment and
fear of the police, particularly in the unavoidable case of
occasional mistake. They are a greater invasion of the pri-
vacy and sanctity of the home than daytime searches and
should be conducted only when it is virtually certain that
the goods won't keep.
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In the unusual case where a nighttime search is- neces-
sary, the search warrant afidavit should clearly and in de-
tail set forth the circumstances justifying the nighttime war-

rant, If the magistrate concurs in the issuance ‘of a night-

time warrant, the face of the warrant should clearly set this
fact forth.

B. USE OF FORCE IN EXECUTION . »

As discussed in PGM No. 4 on Patrol, the essential idea
In executing any warrant, either for search or arrest, is to do
as much as possible with the consent of the pérson involved
and to use as little force as possible. Ordinarily, when exe-
cuting a search warrant you should first knock at the door,
identify yourself and request admission. This is done in
order to give the occupant an opportunity to admit you vol-
untarily and peacefully. The occupant should be given sufh-
cient time to respond to your request for admission. Only if
he refuses entry or an emergency of the type described below
exists should you enter without consent. Refusal can be in-
ferred if there is no answer to the demand and you have
good reason to believe that there is someone home. In cer-
tainn emergency situations you do not have to knock ﬁr§t an.d
request admission. The most important of these situations is
where giving notice would result in the destruction of the
goods you are seeking. Since you should always use as little
force as possible in entering, when you enter without consent
you should first see if the door is locked. If it is, try to use
a pass key or pick the lock. Break the door down only as a
last resort.

Once inside, refrain from breaking interior doors, chests,
or other places you can lawfully search unless the occupant
refuses to open them. Here again, the aim is to refrain from
using force unless necessary and to use only the amount of
force that is necessary. For example, if the occupant refuses
to apen a trunk which you have authority to search, you have
a right to break it open. Under most circumstances, how-
ever, breaking the lock is more reasonable than smashing
the trunk and thus, if possible, the lock should be broken.

The test of reasonableness also applies if there is no one
at home when you arrive. If there is no need for immediate
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action or it is likely that the occupant will return before
there is a need for immediate action, you should wait so
that you.may be admitted by the occupant. If there is need
for acting before the occupant returns, yon may enter on
your own, always of course using no more force than is
reasonably necessary.

C. WHAT CAN BE SEIZED PURSUANT TO A
WARRANT

For many years the United States Supreme Court insisted
that certain property could not be taken even pursuant to a
valid warrant. Thus, according to the Court, “mere evi-
dence” of a crime could not be seized by the police; only
the instrumentalities and means by which the crime was com-
mitted, the fruits of the crime such as stolen goods, weap-
ons which could be used for escape, and contraband (prop-
erty the possession of which itself is a crime) were subject
to seizure. However, in 1967, the Court overruled its prior
cases in Warden, Maryland Penitentiary v. Hayden.”® In
Hayden police were attempting to apprehend a suspected
robber. They entered his home and, pursuant to a valid
search, seized his cap, jacket and trousers. This evidence
was used at the robber’s trial as a means of identification to
demonstrate that he was at the scene of the crime. Though
only “mere evidence” had been taken, the Supreme Court
decided that it could be admitted at the robber’s trial. The
Court did indicate, however, that one limitation does re-
main on the items which can be properly taken—if the prop-
erty seized is ‘‘testimonial” in nature (such as the suspect’s
diary or other personal papers), its introduction into evi-
dence would violate the suspect’s Fifth Amendment right
against self-incrimination.

In a search pursuant to a warrant, the warrant marks the
boundaries of the search and limits the scope of the officer’s
authority. He cannot search beyond the premises named in
the warrant; and even within these premises, the officer is

not free to search everywhere at his complete discretion. .

He must always be looking for the particular things men-
tioned in the warrant. It is therefore obvious that he can
look only in those places where it is possible that these
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things may be found. Stolen television sets, for example,
are not found in small desk drawers.

When articles specified in the warrant are found, the
officer should, of course, seize them. That is the purpose of
the search. Occasionally, however, the search will uncover
articles which are related to the offense under investigation
or to another offense but are not described in the warrant. If
the search was not carried on in good faith for the articles
named in the warrant in places where these articles might be
found, the search was being conducted in an unlawful man-
ner and; whether or not described in the warrant, the goods
cannot be seized. But what about the situation where during
a lawful search for named goods, other goods are dis-
covered?

The argument in favor of permitting seizure of unnamed
goods is based on the fact that the officer came across them
in the proper performance of his duties. The situation, it is
said by the proponents of this view, is the same as if the of-
ficer had seen the goods on the pavement while walking his

beat. On the other hand, the requirement for a description .

of the goods in a search warrant is necessary to protect
against general searches and seizures. Moreover, the basis
of the search warrant is the magistrate's finding that there
is probable cause for believing that the goods to be Faken
are properly related to an offense. The officer executing a
warrant is only following the orders of the magistrate. I.t
is not up to him to determine the issues on his own. But if
he seizes things not named in the warrant, he is taking goods
without a magistrate’s determining probable cause.

Where possession of the goods themselves is a crime,
that is, the goods are contraband, there is no necessity for a
magistrate’s determination that they are related to an of-
fense. Also, since such articles may have no innocent use, the
law is less concerned about taking them. Thus, if during a
lawful search you discover contraband, you should seize it
and arrest the possessor if he is present. Where you find
unnamed goods which are not contraband, but which you
believe should be seized as related to an offense, every at-
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tempt should be made to seize them either pursuant to a
new warrant or incident to an arrest.

If two officers are involved in the search, one should con-
tinue the search while the other obtains a warrant. The
items found combined with other information may give
probable cause to arrest and thus to seize the goods in an
incidental search. Where neither of these alternatives is
available (and it will be the rare case in which neither is),
in order to insure that the later investigative work is not
jeopardized by a premature seizure, the officers should not
take goods not described in the warrant.

6. Exceptions to the Warrant
Requirement

The law recognizes three principal exceptions to the re-
quirement that all searches be pursuant to a warrant: con-
sent searches, searches of movables, and searches incident
to arrests. As we have discussed, courts closely scrutinize
an ofiicer's justification for dispensing with a warrant.
Therefore, even if one of the exceptions may be applicable
in a situation, you should still try, if practicable, to obtain a
warrant.

A. CONSENT SEARCHES

A search pursuant to voluntary consent is risky, You can
rarely rely in advance on consent of the person whose prem-
ises are to be searched. And if consent is not obtained, you
have tipped off your interest in the suspect, possibly giving
him time to flee or dispose of the incriminating items. Fur-
thermore, when a consent search forms the basis of a
criminal prosecution, the person who allegedly consented
will often deny that he voluntarily gave his consent to the
search. It is extremely difficult for the District Attorney’s
office to get incriminating evidence admitted into evidence
on the basis of consent to a search. If the goods uncovered
by the search are a necessary part of the Commonwealth's
case and the defendant succeeds in his attempt to suppress
the evidence, then the prosecution’s case will fall.
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The basis for consent searches is the fact that an indi-
vidual may waive his constitutional right that all searches be
pursuant to a warrant issued upon a showing of probable
cause. When consent is obtained the search is not unrea-
sonable even though there was no warrant and there was
not even probable cause to obtain a warrant. A valid con-
sensual search requires that the consent be voluntary and be
given by an individual having power to consent to a search
of the particular premises or property.

W hat Constitutes Voluntary Consent

If consent must be relied upon, the consent must be a
product of the completely free will of the person consenting.
It must be given to the police understandingly and volun-
tarily. Courts will not consider consent to have been given
voluntarily unless the person is adequately advised that he
has a constitutional right to refuse to consent to the search,
and that, if he does refuse, the officer will leave and not
conduct a search. It should be clear to the occupant of the
premises that the officer is requesting, not demanding, au-
thority to search. The officer should never suggest that he
has authority to search without consent or that refusal to
consent may result in arrest. As with other situations in
which oral evidence is often crucial, the officer conducting
the search should record exactly what the occupant of the
premises said. Remember, silence on the part of the occu-
pant is not consent ; he must make affirmative responses indi-
cating that he understands the nature of hir constitutional
rights and that he is consenting to waive them.

When a person has been arrested (an arrest includes any
detention of a person beyond a quick stop on the street—see
PGM No. 4 on Patrol), he must have advice of counsel or
waive counsel before he can consent to a.search. As in the
interrogation situation governed by Miranda (sec PGM
No. 4 on Patrol), submission to police authority invalidates
consent.

LAAMPLE
Facts: You have received a tip from a reliable in-
formant that John Smith is operating an illegal still in
the basement of his home. You knock on the door of
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the 8mith home, a man answers, and you ask, “Mind
if I look arcund?’ The man shrugs his shoulders,
steps aside and allow. you to enter. You find a siill in
the basement.

Action: The search was invalid. First, assuming the
man was Smith (a fact you didn’t know), your question
in no way represented an adequate attempt to inform
him of his constitutional rights. Secondly, his response
was not an affirmative indication that he waived his
constitutional rights voluntarily and knowingly.

I‘lvr’l”/'
IOV 0t
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Who May Consent

The fact that consent is voluntarily given will not validate

a search unless the person consenting had authority over the -

premises. Constitutional rights are personal; one person
cannot waive the constitutional rights of another. The
basic rule is thus simple—consent to search premises can be
given only by the occupant of the premises.

A landlord cannot consent to a search of a tenant’s house,
apartment or room even though the landlord has the right
under the lease to enter the premises for purposes of clean-
ing or inspection. Likewise a building superintendent or cus-

todian cannot consent to a search of the tenant’s premises. .

Nor can a hotel desk clerk or manager consent to a search
of a guest's room. Of course, you may search a vacated ho-
tel room (or an apartment, house, etc.) with consent of the
owner after the suspect has moved; in that case, articles
left in the now vacant premises would be abandoned and
thus subject to seizure. ' )

Ordinarily, an employee cannot consent to a search of his
employer's premises. The one exception would be when con-
sent is obtained from an-employee who has authority to
give such consent, such as the general manager of a branch
store. If you are in any doubt whether the employee has
authority to consent, you should contact the employer or
get a warrant. Although an employer, can consent to the
search of his business premises, his consent is not valid as to
property in the exclusive use of an employee, such as the em-
ployee's desk or locker.

Neither the United States Supreme Court nor the Penn-
sylvania Supreme Court has passed upon the question of
whether a parent can consent to a search of the room or be-
longings of a mature child living at home. Neither have they
passed on whether a husband or wife may consent to a
search of a jointly owned house or family car’ for things
which may incriminate the other spouse. The lower federal
courts and other state courts have disagreed about these
questions, The trend of the law in this area, however, is to
foster the personal nature of the freedom from unreason-
able searches and seizures. Courts may therefore decide that

¢
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a parent cannot consent to a search of a mature child’s ° E I
room, nor one spouse to a search of a jointly owned house ) L . .
or car, To be safe, you should not rely on such consent but Facts: A leaves his car in o parking lot, locks it, and.

gives the key to the attendant. You want to search the

should get the consent of the occupant of the premises ar
car,

against whom the search is directed or, better yet, get a :
warrant. : , i Action: With the properly obtained permission of
0 the person in charge of the lot, you may enter it and
look into the car from the outside. This is analogous
to looking at the boxes in B's basement, in the pre-
ceding example. Ewven though the attendant had the
key, you may not open the car or iis trunk without a
warrant or A’s consent. The key was given to the at-
tendant for the narrow purpose of parking the car and
driving it out. He does not have authority to use it to
allow a search. The same would be true if A had lent
his car to a friend. The friend could not consent to a
search of the car. '

So far in this section we have been discussing situations
where the person against whom the search is directed has
some interest in the premises being searched, that is, he
either occupies them alone or with another person such as
his wife or parents. What of the case, however, where one
person just gives some property to another for safekeeping.
Can the persen holding the property consent to its search?
Again, the law is not clear a~d courts are divided.

T P

The rules to be followed are shown by the following
examples.

e

EXAMPLES
I

B. SEARCRH OF MOVABLES
As early as 1925, the Supreme Ceurt recognized that in:

Facts: 4 and B are neighbors. With B's consent, A
has stored some boxes filled with A’s goods in B's
basement for safekceping, The boxes are cldsed tightly
and A has not given B permission to open them.

Action: With B's consent properly obtained you may

many cases it may not be practicable to obtain a warrant for
an emergency search of an automobile or other movable
vehicle since it can quickly leave the locality in which the
warrant must be sought.'* The Court therefore carved out
an exception to the rule requiring warrants to search, and

decided that movables (usually a car, though boats, planes,
! etc. may also qualify) may be searched without a warrant.
Note that this exception requires that the car actually be
] moving when stopped for a search or that it be parked some-
where where it is likely that it might be moved before a war-
rant can be obtained. This exception does not apply where
there is no danger of the car being moved.**

Note also that the movable exception only does away
with the need for a search warrant. It does not do away
with the need for probable cause to search a vehicle. As
stated by the Pennsylvania Supreme Court:

While a warrant may not be necessary for the stoppage

enter his basement and look around. During such
search, if you sece the bowes, you may examine them
closely but you may not open them or otherwise g0
through them without either a warrant or A’s consent,
Nor can you take them away without either a warran:
or A’s consent. Remember that the law protects two
kinds of property from warrantless searches. The first
is houses or other dwellings. Here since you had B’s
consent, you could scarch his basement and examine
anything, including A’s boxes which are in plain view
in the basement. However, the law also protects per-
sonal property from search and seizure regardless of
where it is. Although the boxes were in B's basement and search of a moving automobile, such rule does not
they were still A’s boxes and B could not consent to a b relax the requirement that the officers must have “rea-
search of them. i sonable or probable cause” to believe that the auto-
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mobile contains contraband. Without a warrant the
officers take a calculated risk; the search and seizure
must be shown to have been upon reasonable and prob-
able cause, i.e., that the officers had reasonable grounds
to believe an offense has been or is being committed.
The character of the object to be searched goes to the
question of justification for not having obtained a
search warrant; in no manner does it alter the require-
ment that reasonable and probable cause must exist
to justify the search.®®

C. SEARCH INCIDENT TO ARREST

The Courts have held that police officers have the power,
without a search warrant, to search an arrested individual's
person and things under his immediate control, This excep-
tion is based on the need for an arresting officer to prevent
the destruction of evidence and to seize weapons and other
things which might aid the suspect to escape or endanger
the officer. Searches incident to arrest must be (1) based
on a lawful arrest, (2) follow the arrest in time, and (3)
be closely connected in time, place and purpose to the ar-
rest. As searches incident to arrest are really part of the
arrest ‘process, they are discussed in detail in the Arrest
section of PGM No. 4.
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1. Introduction

A. SPECIAL DIRFFICULTIES OF LAW
ENFORCEMENT IN THIS FIELD

This Police Guidance Manual deals with gambling, drugs,
morals offenses, and obscenity, which we shall sometimes re-
fer to collectively as “‘vice” offenses. They are handled to-
gether here because these offenses have something in com-
mon that makes them all quite different from crimes like
arson, rape, robbery, or burglary. Crimes of these last
types are perpetrated against innocent victims, who are glad
to report them to the police and to cooperate in the prose-
cution. In the vice offenses, however, the buyer of the
12_1,‘egal goods or services is usually a satisfied customer.
Far from being a victim in the ordinary sense, he may him-
self be guilty of crime by his participation in the transaction.
He does not ordinarily report the transaction to the police
and he is not anxious to cooperate in the prosecution, So the)
law enforcement job is harder. :

Asa consequence, the police often have to use controver-
sial methods of detection in order to get vice offenders. They
have to rely on paid informants or stool pigeons, who may be
criminals themselves and not very trustworthy. They have
to use deceys, sometimes going so far that the courts hold
that the police have “entrapped” the defendant. Entrapment
occurs when the policeman goes beyond merely giving the
suspect an “opportunity’” to commit the crime: the policeman
actually‘cz‘mses the crime to be committed, as by planning it
or by urging a reluctant suspect to go through with it. At
that point, the courts draw the line and say that it’s the
policeman’s business to prevent crime, or catch criminals, not
to proemote crime for the purpose of prosecution. ’

The difficulties of law enforcement against vice also put
great pressure on the police to push searches beyond the limit
of lfegahty‘ and te engage in “‘bugging’’ and wire-tapping. See
Police Guidance Manual No. 5. Such surveillance practices,
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however useful to the police in dealing with organized vice,
involve intrusion on the privacy of innocent as well as guilty
people. Some sacrifice of privacy may be the cost which a
community must pay for making gambling and other wice
ofienses criminal and demanding that the police suppress
them. Some people think the cost too high. Whether you
agree with them or not, the Police Department has to take
a guod deal of criticism and suspicion on these grounds, and
this too is part of the cost to the community.

Another difficulty with law enforcement in this area is
that different classes of people have different feelings about
the morality or heinousness of some of these offenses. Every-
body is against robbery or burglary, and wants them pun-
ished severely. That’s not true about gambling, for example.
Some religious groups regard any form of gambling as sin-
ful and demoralizing; other religious groups tolerate gam-
bling as a minor harmless pleasure, or even use forms of
gambling to raise money for the church. Some states and
countries have official lotteries to raise money for public
purposes. In other states ard countries, some forms of
private gambling are lawful. Even in states where gambling
is closely restricted, as in Pennsylvania, there are special
laws allov’ .g gambling at race tracks. The most respect-
able elem nts of the community frequently participate in
gambling or near-gambling, as in the case of newspapers
which giv : prizes based on readers’ social security numbers.
For man, ..odle-class people, playing the stock-market is
the equivalent of poor people playing the “numbers.” Under
these circumstances, it is easy for policemen, magistrates,
prosecutors, and judges, many of whom like to gamble a
little themselves, not to take gambling violations very
seriously.

The troubles listed above have, at times, led to proposals
to legalize gambling and to restrict the scope of criminal
law in other morals offenses. Policemen are entitled to their
own views on this subject as citizens, but of course as pro-
fessional law enforcement officers, they are duty-bound to
enforce the laws as they exist, subject to Police Depart-
ment directives and prosecution policies laid down by the

District Attorney.

i SRR i

B. ORGANIZED CRIME

Since the vice offenses basically consist of the commercial
oravision of services, products, and entertainment to cus-
tomers, great illegal organizations have been created to
engage in these illicit businesses. The importance of these
organizations was described by the National Crime Com-
mission as follows:

It is organized crime’s accumulation of money, not
the individual transactions by which the money is
accumulated, that has a great and threatening impact
on America. A quarter in a jukebox means nothing
and results in nothing. But millions of quarters in
thousands of jukeboxes can provide both a strong
motive for murder and the means to commit murder
with impunity. Organized crime exists by virtue of the
power it purchases with its money. The millions of
dollars it can invest in narcotics or use for layoff
money give it power over the lives of thousands of
people and over the quality of life in whole neighbor-
hoods. The millions of dollars it can throw into the
legitimate economic system give it power to manipu-
late the price of shares on the stock market, to raise
or lower the price of retail merchandise, to deter-
mine whether entire industries are union or nonunion,
to make it easier or harder for businessmen to con-
tinue in business.

The millions of dollars it can spend on corrupting
public officials may give it power to maim or murder
people inside or outside the organization with impunity,
to extort money from businessmen, to conduct busi-
nesses in such fields as liquor, meat, or drugs without
regard to administrative regulations, to avoid pay-
ment of income taxes, or to secure public works
contracts without competitive bidding.*

It is therefore important for the policeman to be espe-
cially alert, in the enforcement of gambling and othér vice
laws, to evidence linking particular offenses to higher-ups in
the o.rganization. Unless the organization is broken up, the
imprisonment of a few petty offenders will have little effect

3




on the general level of criminal activity. A policeman must
also carefully avoid any association or activity that would
give rise to suspicion that he was “on the take” or friendly

with persons engaged in the “rackets.”
g

2. Gambling; Lotteries; Numbers
A. THE STATUTES

Lotteries
The main provision relied on in gambling prosecutions is
§ 601 of The Penal Code, which deals with “lotteries,

whether public or private.”” A person commits the offense if

he

“erects, sets up, opens, makes or draws any lottery, or

is in any way concerned in the managing, conducting
or carrying on the same.” ®

A lottery involves three elements: a prize to be won, select-

ing the winner by chance, and some kind of payment or con-
sideration given for the chance. )

Selling numbers is the clearest case of lottery: the buyer
pays for a chance to win a big pay-off. Where the prize is
offered to a ticket-buyer who picks the most winners in a list
of ball games, it has been argued that the prize is won not
by chance, but by skill. The courts have answered however,
that it is no defense that some skill is involved in winning, if
it is mainly a question of luck.?

Sometimes a lucky-draw arrangement is defended on the
ground that nothing was paid for the chance. For example,
“bank night” at the movies involved buying a ticket for the

“regular price” which included a chance to win a prize. The
Court had no trouble holding that money was paid for both
the chance to win a prize and admission to the theater 4

Maintaining Gambling Device or Apparatus

Section 603 of The Penal Code makes it a misdemeanor
to maintain a gambling device or apparatus “to win or gain

4
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‘money or other property of value.” " Anyone who ‘“‘aids,

assists or permits others to do the same” is also p{:nahzeii
This statute overlaps the lottery statute, since in gbener !
gambling devices are means by which the playef_ uys i-‘c
chance for a prize. Slot machines and pm-bal‘l Tac nnfes 1:}1
gambling devices if the player pays for the privilege o p';y:
ing and if he gets a chance to win additional mox-le{)or };}n Ee
erty. Punchboards, by means of which custome{s yc ba;p
get cash or merchandise of different values, are gambling
devices. So is a crap table. o

The “free game” feature of slot machines is often us(??.as
a method by which the player is paid money for tbf: ree
games.” If there is evidence of that, the m.achmes alledgz;m;
bling devices; but the courts of Pennsylvania have P.m tha
where the player merely gets the right t’?.play more games
the additional ‘‘recreation or amusement™ 1s not(. plol?erty,’
and the machines are not gambling devices.” However,
where the machines are equipped to total up free game.s \lvon
(which looks like they're going to be paid fo.r rather than
played), and to cancel that total wx?hout. playmg the games
(which would be done if the player is paid for free gamﬁszl,
and to keep a record of the number of free games cance ed,
the Supreme Court of Pennsylvania has upheld police seizure
of the machines.” _ _

It is not an offense merely to possess-a gambling device
without using it or intending to use it for that purpose. But
if the device is plainly one that has no other purpose thanalun-
lawful gambling, police and juries are entitled to infer t;at
the required unlawful purpose is present. Possession plus
this purpose constitutes maintaining under the statute.

Setting Up Gambling Games
Section 605 of The Penal Code® reaches:

(1) persons who “set up or establish’ gambling games
or betting places; .

(i) persons who “permit or allow” persons to * collect
and assemble” for gambling purposes on premises un-
der the control of the accused; '

(ili) persons who ‘‘lease, hire, or rent’ premises for
such use; or -
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(iv) landlords who, having learned that their prem-

ises are being so used, fail to complain “forthwith” to
law enforcement officers.

. . " .
This section reaches “floating” crap or card games,
among other things.

EXAMPLE

Facts: X and Y join in an open air crap game for
a few minutes, then move five feet away, X smooths
a place on the ground with his foot, passes some mostey
to Y, and they begin to roll the dice. I'mmediately
others join them. Money is seen to pass. | e

Action: X and Y are subject to arrest for setting up
a game.’

Pool-Selling; Book-Makiny

%ection 607 of The Penal Code® makes it 2 misdemeanor
to “engage in pool-selling or book-making,” and prohibits a

6

variety of related activities, including : .
(i) occupying a place with books, apparatus or para-
phernalia for recording bets or selling pools;
(ii) selling pools on political nominations or elections;
(iii) acting as custodian or depository of bets;
(iv) receiving, recording, or forwarding bets to or for
a race-course; ‘
(v) knowingly permitting premises to be used for such
purposes. '

Book-making is defined as including the recording or regis-
tering of bets or wagers on any trial or contest of speed or
endurance, or the selling of pools.t*

Seizure and Destruction of Gaming Dewvices

An old statute?® authorizes law enforcement officers to
seize and remove any device or machine “‘used and employed
for the purpose of unlawful gaming.” The officer must re-
port the matter to the Quarter Sessions Court which can or-
der the device to be forfeited and publicly destroyed if the
judge is satisfied that it was used for unlawful gaming. With-
out such a court order, it is not lawful for the police to de-
stroy gambling equipment.

B. POLICE DEPARTMENT POLICIES

Police Department policy in relation to gambling is de-
veloped in cooperation with the district attorney’s ofhce in
the light of the intent of the legislature, necessity of deploy-
ing limited personnel for maximum law enforcement, respect
for the privacy of citizens, and maintenance of good com-
munity relations.

“Social Gambling”

The legislation described above is clearly focused on pro-
fessionals, operators, and profit-makers in gambling. The
law in Pennsylvania is not entirely clear about the lawfulness
of private and amateur gambling. Judges have said that
gambling as such is not criminal in Pennsylvania.®® On the

7
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other hand, a statute of 1794, still on the books,™ provides
a $3 fine for anyone who:

“shall play at cards, dice, billiards, bowls, shuffle-
board, or any game of hazard or address, for money,
or other valuable thing . . ."”

The police will not interfere with small-scale, non-profi,
non-professional fund-raising for recognized religious, char-
itable, and fraternal organizations by customary devices like
raffles and bingo. Occasional card or other games on private
premises among friends do not invoke police action unless
there is indication that the game was set-up or maintained
for someone’s profit, as where playing is regular and pro-
tracted with changing participants who do not necessarily
know each other. Crap or other games in public places are
suspect because they lend themselves to easy exploitation by
semi-professionals who operate “floating’” games, into which
casual participants are invited. Under these circumstances,
cheating, assaults, and robbery are possibilities. Also the
public character of the operation would give rise to com-
plaints which the Department cannot ignore, and where fail-
ure to intervene might be misinterpreted. On the other hand
none of these dangers may be present even though the scene
may be technically public.

EXAMPLES

I

Facts: Some youths are playing cards for small stakes
on a doorstep in the early evening. The boys are
recognizably from the neighborhood, and there is
nothing to suggest that the game will lead 1o trouble
or complaints.

Action: Warn them to play elsewhere and more
privately. Do not arrest unless necessary because of
complaints and defiance of warning.

II

Facts: You observe a number of different men enter-
ing and leaving a private house where you have ad a
tip that a numbers operation is being carried on. The

8

shades are drawn so that you cannot observe what is
going on inside.

Action: Report to your supervisor. Do not, as a
uniformed officer, try to investigate on your own. That
would tip off the gamblers, and your presence in the
place could be used against you. This is a job for plain
clothesmen.

Professional Gambling

It is important to report any evidence of professional
gambling. That way the officer avoids suspicion that he is
involved in arrangements to overlook violations. A sub-
stantial gambling operation cannot be carried on very long
without coming to the attention of the police of that district.
Since illicit gambling is very profitable, people, including the
newspapers and political figures, are ready tc assume that a
pay-off has been made. To preserve the reputation of the
Department, there are cross-checks on the operation of each
police district. Each inspector has 6 to § plain-clothesmen.
The Chief Inspector has a special squad. That squad oper-
ates throughout the city, as do the state and federal officials
concerned with rackets. It is a serious matter if a-gambling
raid is staged in your district by outside forces.

The Department does not employ harassment as a law en-
forcement technique. This means, among other things:

(i) no arrests or searches are to be made without
legal basis just to make people uncomfortable, even if
you know or strongly suspect that a man is in the racket.
Arrest and search are for purpose of prosecution only.

(i) illegal arrests and searches, resulting in prompt
suppression of the evidence and discharge of the de-
fendant, have at times been means by which corrupt
police try to give the appearance of enforcement while
actually protecting the racketeers. Police operations
must give no ground for suspicion of this sort.

(iii) it is useless in law enforcement, and contrary to
Department policy, to try to “clean up” one district by
threatening to arrest a suspect unless he moves out into
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another district. This only adds to the problems of the
next district if the man is really an illegal operator. If
he is, it's up to you to get the evidence to prove it. If
you can’t get that evidence, he’s entitled to be let alone.

3. Narcotics and Dangerous Drugs

A. THE STATUTES

Narcotics and dangerous drugs are closely supervised un-
der federal and state statutes. The principal state law is the
Drug, Device, and Cosmetic Act of 1961. The main idea is
to confine traffic in narcotic and dangerous drugs to legiti-
mate channels of manufacture, distribution, medicine, and
pharmacy, and to legitimate use in treating disease. Manu-
facturers and dealers rust register with the state. Drugs
may be sold or dispensed only by a licensed pharmacist.

The Act defines narcotics to include opium, cocaine, heroin,
marijuana, and other drugs designated as “addictive” by the
U.S. Treasury Department, which enforces the federal nar-
cotics laws. “Addictive’”’ means that the drug affects the body
physically, so that the user needs larger doses all the time as
the body builds up a ‘“tolerance” for quantities previously
taken, and so that if the user is suddenly cut off from his
supply, he becomes painfully sick. Marijuana is not addic-
tive, but by the terms of the statute is brought within the
same heavily penalized provisions as heroin and other addic-
tive narcotics. ‘‘Dangerous” drugs include amphetamines
(“pep pills”), barbiturates (sleeping pills and sedatives),
hallucinogens (LSD and other drugs producing odd states
of conscioysness), and other substances found habit-forming
or unsafe for unsupervised use,

Among the offenses established by the act are:

(1) selling, dispensing, giving, possessing, etc. [out-
side authorized channels of trade]. Possession for per-
sonal use pursuant to a prescription obtained in good
faith is excepted.’”
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(it) using, taking, or administering a narcotic drug,
except by direction of a physician.'® This provision
against use of drugs is the basis for arrest and convic-
tion in some cases where the offender is not found in
possession, but is visibly under the influence of drugs
and shows ‘‘tracks,” that is, the dark lines on the arm
where the injection needle has left scars.

(iii) dispensing or prescribing to a person known as a
habitual user, except for treatment of an illness “other
than the drug habit.” '™ This provision makes illegal
in Pennsylvania the medical practice, followed in some
countries and recommended by some authorities in this
country, of providing addicts with limited quantities of
drugs as part of a program of treatment designed to
break the drug habit.

(iv) prescribing without physical examination.™ This
is intended to reach unscrupulous physicians supplying
narcotics under the pretense of treating ordinary illness,
but without bothering to ascertain whether the “pa-
tient" has any such illness.

Since heroin (*horse”) and marijuana (“‘pot” or “gras's”)
have no legitimate medical uses, the medical exceptions
from the prohibitions of the statute are inapplicable, so
that use, possession, sale, dispensing, etc. of these ‘is abso-
lutely forbidden. Morphine and codeine are addictive nar-
cotics derived from opium, as is heroin; but they are stand-
ard drugs used to kill pain and treat coughs. It is not, of
course, illegal to use them or the non-narcotic “dangerou‘s”
amphetamines or barbiturates, upon prescription or admin-
istration of a doctor.

The Act prescribes severe penalties.” Illegal possession
of narcotics is a felony with imprisonment of 2-5, 5-10, and
10-30 years for first, second, and third offenses respectively.
For illegal selling, dispensing, or giving, prison sentences
for first and later offenses are 5-20, 10-30, and life. Depart-
ing from normal penal policy, the legislature has deprived
the judges of the discretion they have to set low minimum
sentences : the judge must fix the minimum at or above the
minimum indicated above. Moreover, the legislature has cut
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down the usual power of the Court to put an offender, even
one convicted of a serious felony, on probation: for narcotics
offenders probation is excluded for first offenders. With re-
gard to drugs designated as ‘‘dangerous” but not narcotic,
misdemeanor penalties are provided.

B. THE CRIMINOLOGY OF DRUG ABUSE

In view of the public attention focused on the drug prob-
lem, law enforcement officers should know something about
this field whether or not they are directly involved in policy-
making or in the day to day work of the Narcotics Unit of
the Police Department.

You might start by asking why the use of these drugs is
so strictly prohibited. It is not simply because they are bad
for people, although physical and mental health is endan-
gered by drug abuse. The same could be said of alcohol and
tobacco. Narcotics present a law enforcement problem, as
well as a medical or health problem, because of a belief that
drug abuse leads to other dangerous criminal behavior. For
example, some studies have shown that the average drug
addict in New York needed about $15 a day to pay for
drugs. Many addicts, coming from the poorer section of
the community, must therefore steal, sell drugs, engage in
prostitution, or otherwise illegitimately obtain the money re-
quired by the habit, Certainly large numbers of criminals
turn out to be drug users as well.

On the other hand, the groups and classes in the com-
munity that supply a disproportionate part of drug users
also seem to play a large part in criminal activity with or
without drugs. No noticeable difference in overall crime
rates has been observed as between cities where the drug
problem is supposed to be serious and those where it is not.
So it may be not so much a matter of drugs producing crime
as that certain miserable conditions of big city life encourage
both crime and drug abuse.

Experts disagree about the relation of drug abuse to vio-
lent crime, but the President’s Cornmission on Law Enforce-
ment and Administration of Justice concluded in 1967:
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“Agsaultive or violent acts, contrary to popular belief,
are the exception rather than the rule for the heroin

" addict, whose drug has a calming and depressant
effect.”” 2°

The question has arisen whether narcotics addig?ion
should be treated as a disease rather than a crime. Since
it is difficult or impossible for an addict to resist the impqlse
to secure and use the drug to which he is addicted, the situ-
ation is something like that of a crazy man with an “irre.
sistible impulse’ to kill or commit other crime. The Supreme
Court of the United States has held that the mere state of
being addicted cannot constitutionally be ma'de. a crime, any
more than having cancer could be made criminal and pun-
ished. Robinson v. California, 370 U. S, 660 (1962). This
doesn't mean that addiction is a defense to prosecution for
another crime which the offender might not have committed
if he weren't an addict. For example, an addict can be
prosecuted for stealing money to buy drugs; a compulsion to
have drugs doesn’t require a man to steal rather than work
for the money he needs. Similarly an addict-pusher can be
prosecuted for illegally selling drugs.

Some lawyers believe that the Supreme Court may even-
tually hold that *nse” of drugs and ‘‘possession for own
use” cannot, consistently with the Robinson case, be made
criminal. Meanwhile, however, users and possessors are the
most numerous objects of law enforcement even though they
are in a sense the “victims.” This has been defended on the
ground that conviction of sellers and dealers can be secur’ed
only by going after users, who will be obliged to testify
against their suppliers.

Marijuana presents a different picture. Since it is not
addictive, its use is not compulsive. Therefore it seems less
likely that people would be driven to crime to finance the
habit. It is also cheaper and much more available. All sorts
of people experiment with it for “kicks.” It produces a com-
bination of stimulation and depression comparable to that
produced by alcoholic beverages. The National Crime Com-
mission examined the evidence for and against the existence
of a relation between marijuana and crime, and concluded
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that none had been demonstrated.** The Report also deals
with the question whether a marijuana user is likely to go on
to addictive drugs:

The charge that marijuana “leads” to the use of
addicting drugs needs to be critically examined. There
is evidence that a majority of the heroin users who come
to the attention of public authorities have, in fact, had
some prior experience with marijuana. But this does
not mean that one leads to the other in the sense that
marijuana has an intrinsic quality that creates a heroin
liability. There are too many marijuana users who do
not graduate to heroin, and too many heroin addicts
with no known prior marijuana use, to support such a
theory. Moreover there is no scientific basis for such
a theory. The basic text on pharmacology, Goodman
and Gilman, The Pharmacological Basis of Therapeu-
tics (Macmillan 1960) states quite explicitly that mari-
juana habituation does not lead to the use of heroin.

The most reasonable hypothesis here is that some
people who are predisposed to marijuana are also pre-
disposed to heroin use. It may also be the case that
through the use of marijuana a person forms the per-
sonal associations that later expose him to heroin.

C. NON-PENAL TREATMENT OF NARCOTICG
ADDICTION

The federal government, a number of states, and private
agencies are working on various lines of attack on the prob-
lem of addiction. The United States Public Health Service
maintains hospitals at Lexington, Kentucky, and Fort
Worth, Texas, for convicts with drug problems and for per-
sons who voluntarily commit themselves for treatment.
Prevention and rehabilitation centers are being established
in Philadelphia and other cities. Under some recent laws, a
person charged with crime can elect treatment in place of
criminal prosecution. New drugs are being tried. Metha-
done, a synthetic opiate, is being administered during a
period of treatment while psychological and social rehabili-
tation is pursued. Cyclazocine, a non-narcotic ‘‘opiate
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antagoqist,” is being used experimentally to block the effects
of heroin and render its use disagreeable to addicts. Group
psychological therapy is being tried. ‘

There is controversy over the effectiveness of all treat-
ment methods. There is also disagreement among medical
authorities and enforcement agencies about whether it is
proper to provide narcotics on a controlled basis over a long
period of treatment directed against the addiction. Some
people believe that this is almost the same as providing
legal drugs for addicts. Even that might be better than
throwing the addict to the mercy of extortionate pushers of
the illegal trade, according to some opinions. But the main
justification is said to be the greater possibility of changing
the addict by psychological treatment, once the unbearable
pressure of guilt and risk of criminal conviction, associated
with illegal procurement of drugs, can be relieved.

D. POLICE DEPARTMENT OPERATIONS:
RECOGNIZING DRUGS AND ADDICTS

The Narcotics Unit is headquartered at 22nd and Hunt-
ing Park Avenue. It investigates narcotics and dangerous
drug cases in coordination with state and federal law en-
forcement agencies. Considerable use is made of informants
and decoys since narcotics transactions are not likely to be
made where uniformed personnel could observe. An un-
coor('iinated arrest of a minor figure in the narcotics traffic
may interfere with a more elaborate investigation aimed at
higher-ups. Where there is some indication that a narcotics
offense has been committed, district officers should promptly
call in the Narcotics Unit.

Indications that a person is under the influence of heroin
are as follows: Eyes are glazed and watery. Blinking is
likely. The pupils of the eyes contract following adminis-
tration of the drug, and enlarge when the addict has been
deprw'ed of his customary dosage during “withdrawal.”
Behavior is slow-moving. Since an ordinary cold could pro-
duce these symptoms, more tangible indications of illicit
drug use are desirable. Signs of recent administration are
fresh needle puncture marks, usually on the inside of the
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forearm. Where the drug is taken by sniffing or “snorting,”
there is likely to be a runny nese and inflamed nostrils; the
nostril hair will be burnt out. Hypodermic needle marks in
the muscle (this method of taking the drug is called “skin
topping”') may last three days. The *track” of an injection
into a blood vessel (“mainlining”) shows up as a dark or
reddish-brown line about half to three-quarters 6f an inch
long. Such lines ordinarily disappear in a week. But they
may become permanent scars as a result of frequent inexpert
injections with unsanitary equipment or of certain adultera-
tions in the drug.

Heroin appears as a white (occasionally, tan) powder.
The drug normally has a bitter taste; dilution with milk
sugar sweetens it, but that sign of adulteration displeases
the customer. Peddlers therefore further adulterate the
drug with bitter quinine. Heroin is usually carried in trans-
parent plastic bags about an inch square. The bag may be
doubled for security against tearing or dampness. Larger
quantities may be carried in glassine bags three or four
inches square, or a “bundle” of 20-25 of the smaller bags
may be held together by a rubber band: In some sections of
the country capsules are used. Purchase of empty capsules
from a druggist is often a lead to an offender. For injection,
the powder is dissolved in a few drops of water heated in
bottle-top or spoon over a match, and then drawn into the
needle attached to a small syringe or medicine dropper.

Marijuana is made from the leaves of the hemp plant,
which resembles ragweed. It is easily grown in any part of
the country, ranging in size from 3 to 16 feet depending on
the climate. The leaves have saw-toothed edges and have a
number of sub-leaves or lobes in odd numbers, e.g., 3, 5, 7,
9. The leaves are dried, ground or crumbled for smoking.
The material resembles a greenish tea, and is carried loose
in brown paper bags. The cigarettes are rolled by the user,
and are about half the thickness of ordinary cigarettes, with
ends crimped or pushed in to hold the loose dry marijuana.
Sometimes, tea, catnip, or the cooking herb oregano are
passed off as marijuana by fraudulent sellers.
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Cocaine is a white crystalline powder derived from the
South American coca plant. It has a powerful stimulant
effect, but is so expensive compared with other available
drugs that it is less frequently encountered, Wild, unre-

(sitrained, almost psychotic behavior may attend use of this
rug.
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LSD and other chemical hallucinogens may be in liquid
form (a drop on a sugar cube was a common method of
use), but it is more likely to be encountered in tablets or
capsules. The tablets may resemble aspirin tablets with a
kind of icing. The lack of any clear identification makes it
risky to infer from appearance that particular pills are one
of these dangerous drugs. Reactions of different people
taking an LSD “trip” vary widely. The following descrip-
tion is.from the Oakland, California Police Department
Training Bulletin III.H, Jan. 13, 1967:

Symptoms of the drug include pupil dilation, muscular
tension, change in the pulse rate (fast or slow), deep
respiration, lack of orientation, inability to concentrate
and visual disturbance. Trivial objects assume a mag-
nitude of importance. Perceptions of reality are dis-
torted and a state similar to mental illness is produced.
Medical authorities agree that if large doses of LSD
are taken without proper supervision or if impurities
in an illegally produced dose are ingested, brain dam-
age could occur. However, no documented cases of
human deaths resulting solely from ingestion of LSD
have been reported. The drug is not addictive but could
become habit forming. Hospitals report numerous
cases of permanent psychosis from use of the drug.

One subject under controlled medical conditions re-
acted by making nervous and furtive movements, rub-
bing his face with his hands, sucking his thumb and
rolling out of a chair onto the floor. He began to cry
and bite his. hand. When the effects of the drug sub-
sided, the subject explained his convulsion by saying,
"My face was very large and had scars running down
it. T experienced the desire to rip my skin off and pull
out my hair, The éxperience was horrible.”

" Barbiturate effects resemble drunkenness without the
odor of liquor. In all cases of suspected drug influences,
police should be alert to the need of medical attention.
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4. Liquor Offenses

Among the numerous offenses connected with regulation
of the liquor trade, the following are most frequendy en-
countered by the district police officer:

(i) unlicensed sale of liquor, e.g. operating a “speak-
9,22

easy’ ;

(ii) buying, possessing, or transporting liquor not pur-

chased from a state liquor store;™

(iii) buying liquor in Pennsylvania from anybody but

a state liquor store;*

(iv) selling or furnishing alcoholic beverages to “‘any

person visibly intoxicated, or to any insane person, or to
any minor, or to ‘“‘habitual drunkards, or persons of
known intemperate habits" ;%

(v) permitting licensed premises to be frequented by
“persons of ill repute, known criminals, prostitutes, or
minors’ ;

(vi) operating a taproom after 2 A.M., or private SEubs
selling alcoholic beverages between 3 and 7 A.M.;*
(vii) involving minors in liquor transactions.™

Enforcement responsibilities in the liquor feld are shared

by the city police, the State Liquor Control Board enforce-

ment agents, and the federal Alcohol ’rax agunts. The fed-
eral agents are especially concerncd with unrcegistered stills
and failure to pay federal taxes. The statz agents are con-
cerned with all the state tax and regulatory laws, and espe-
cially with the question of revoking taproom Hcer}ces.based
on offenses committed on the premises. Information is usu-
ally exchanged between the different enfercement agencies.

Some of the offenses listed above are very loosely de-
fined. Fairness to the operators has required enforcement
policies to specify the offensive behavior a little more ex-
actly. For example, the provisions against sale to insane
persons or to “persons of known intemperate habits” are
usually enforced on the basis of a doctor’s certificate of
mental incompetence or alcoholic addiction. The problem
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is that a wife or other relative might try to get a policeman
to prevent a taproom operator from serving a certain per-
son. The request may or may not be reasonable, A police-
man is not in a position to make this judgment.

With regard to licensed premises being frequented by
“persons of ill repute, known criminals, prostitutes” etc.,
the undesirable character of such customers or frequenters
must usually be brought home to the operator on the basis
of police records of the individuals. Also, the requirement
of “frequenting” means more than just the fact that a man
with a record of gambling convictions is found i a taproom
buying a drink. As a matter of general enforcement policy,
the frequenting must be in such numbers or of such regu-
larity as to raise the question whether the premises are being
conducted in an orderly fashion. This is mainly a licensing
matter on which relevant information should be passed
along to the Liquor Control Board agents.

5. Prostitution; Pandering: Pimping
A. THE STATUTES

~The three basic provisions in this area are Sections 512,
513 and 515 of The Penal Code. Section 512 penalizes
“prostitution or assignation” and related activities, includ-
ing using or permitting use of premises for these illegal pur-
poses, and taking or directing people to a place for purposes
of prostitution or assignation.?® Section 513 deals with
“pandering,” that is, inducing or forcing women into prosti-
tution. Among the acts penalized by Section 513 are

(i) procuring a female for a house of prostitiution,

(it) inducing, encouraging, or coercing a female to be-
come 2 prostitute or an inmate of a house of prostitu-
tion,
(iif) receiving or giving money for recruiting prosti-
tutes, and
(iv) importing prostitutes into the state.®
Section 515 prohibits accepting money or other valuables
“without consideration from the proceeds of the earnings of
any woman engaged in prostitution.” %

20

e U

Section 512 is a misdemeanor carrying a maximum im-
prisonment of one year. Sections 513 and 515 are felgmes
carrying a maximum imprisonment of 10 years. Thfa dlff_er~
ence is that the legislature in § 512 probably had in rqu
mainly small scale operations by the prostitut'e herself, or in
voluntary association with others, whereas in §§ 513 and
515 the legislature was thinking of the imp05}t10n on women
by panders and pimps, and of larger organized crime syn-
dicates which traffic interstate in prostitutes and recruit girls
into the business sometimes by threat or violence.

Prostitution is the business of providing sexual inter-
course for money or other valuables. It is not enough to
prove that parties engaged in fornication, or even ghat a
girl has relations with men indiscriminately. But 'ev1dence
of indiscriminate solicitation of men, for example in a tap-
room or on the street, helps to show that the relatlpnshlp
was commercial rather than personal. Although formcatfon
itself is a finable offense in Pennsylvania, the law dealing
with it is used mainly as a basis for compelling fathers of
illegitimate children to pay for their rmtim:en'ance.32 If the
girl is under 16, fornication is subject to punishment as ’?C:S-
called statutory rape, unless she is “not of good repute.”’

B. POLICE OPERATIONS

Proving a prostitution case in court requires clear evi-
dence of a price paid or to be paid,.and o_f the sexual serv-
ices given or to be given for that price. Since legll of such
dealing is done by hints and suggestions, the required proof
is not easy to make. Uniformed person.ne_l are %'arcly a})le
to testify directly to such a deal. Indeed it is unwise and im-
proper for uniformed personne-l to frequt;nt the k{a}rs and
other places where most professional prostitutes solicit busi-
ness. The Department therefore operates mefmly thr_ough
plainclothes men. The main target is the organized business,
sometimes a “‘disorderly house” fronting as a cheap hotel,
or a telephone business supplying “call girls.”

The uniformed officer on the street therefore faces 2 difh-
cult problem. He rarely is in a position to make a .gpod
pinch,” that is, to arrest with a good prospect of convicting.
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He may also know that the court will not impose substantial
penalties even if the defendant prostitute is convicted, and
that she will be back on the street very soon. On the other
hand, he may daily be confronted with women obviously en-
gaged in soliciting men on the street, in bars, or other public
places. ‘Furthermore, he may feel pressures from police
superiors to make more vice arrests. Sometimes the word
goes around that a district has a “quota” of vice arrests.
Some points to remember are as follows :

(i) The Police Department does not assign ‘‘quotas”
of arrests. Arrests are to be made when justified and
useful, not to fill quotas. The real measure of police
efficiency in a district is the extent of vice in the area,
not the number of arrests.

(ii) No arrests or other police measures are author-
ized for the purpose of harassment or for the purpose
of getting the offender out of a particular district. The
law enforcement goal is to reduce vice in the city, not
to move it around.

(iii) Although many people believe that prostitution
cannot be eliminated and that it would be better to
tolerate it in some limited area, there is no tolerated
red light area in Philadelphia. Nor is any organized.
criminal activity permitted to continue on the theory that
it localizes the offense and may serve as a contact point
between police and possible sources of information.

(iv) Every policeman should regard himself as an intel-
ligence agent for control of organized crime. Report ob-
servations bearing on the existence and extent of vice on
your beat, especially indications of organized activity.

6. Sodomy; Homosexuality

Section 501 of The Penal Code provides as follows:

“Whoever carnally knows in any manner any animal
or bird, or carnally knows any male or female person
by the anus or by or with the mouth, or whoever volun-
tarily submits to such carnal knowledge, is guilty of
sodomy, a felony .. "3
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This legislation is very broad on its face. It seems to
treat alike acts in public or in private, acts of married
couples and acts between unmarried partners, cases involv-
ing force and violence equivalent to rape and cases involving
seduction whether of adults or minors.

The Police Department does not have the manpower or
the inclination to maintain surveillance of all voluntary
sexual activity of adults carried on in private. Such an effort
would impair its effectiveness in controlling ordinary crimes
of violence, and would create severe problems in community
relations. The Department also takes cognizance that, ac-
cording to scientific studies, homosexual episodes occur
among boys and young men in an experimental way without
their becoming confirmed homosexuals, that psychiatric
treatment may be preferable to prosecution as a way of
dealing with homosexuality, and that the dangers of black-
mail and extortion must be guarded against. -

Accordingly, the Department’s enforcement effort under
the sodomy laws is concentrated on cases involving threats,
violence, or children under 16 (as in ‘“statutory rape”),
and on acts occurring in public or in public facilities where
offense to other citizens is likely.

7.0pen Lewdness; Public Indecency

The statutory provision on this refers to ‘‘open lewdness,

or any notorious act of public indecency, tending to debauch

the morals or manners of the people.” * The offense re-
quires certain kinds.of behavior plus a degree of publicity.

In other words, the idea is that some acts, especially of a

sexual nature, that are allowable or, at least, not criminal if
done privately, may not be done where people are likely to
observe the conduct and be shocked or offended.

The most common behavior of this character that police-
men encounter is males exposing their sex organs in the
presence of females in public places. These people are gen-
erally perverts who get sexual satisfaction without actual
contact with females. Psychiatrists say they are not likely
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to commit rape or other violent attack; but the behavior can
be quite frightening to women and girls. Officers receiving
complaints of this sort should report the incident to the
Juvenile Aid Division, which has responsibility for investi-
gating morals offenses by adults as well as juveniles. Be
specially alert to patrol parks and other places where the
activity is reported.

A common defense presented by men charged with open
lewdness, on the basis of their having exposed themselves,
is that the purpose was not sexual but simply to urinate.
Officers should bear this in mind for two reasons. In the first
place, men sometimes do get taken suddenly and have to
relieve themselves in a park or alley. It would be a great
injustice and shame to arrest such a person on a charge of
open lewdness, implying that he is a sexual pervert. In the
second place, if the offense has actually been committed you
will want to make sure of a proper arrest and conviction by
making your surveillance as thorough as you can under the
circamstances. For example, take note of the place and dura-
tion of the exposure, the availability of lavatories, and any
other condition bearing on a possible innocent explanation
and defense.

dhere are other instances of exposure or nudity in public
but without lewd intent where police action may be called
for. These might fall within the language of the statute
about ‘‘notorious act of public indecency.”

EXAMPLES
I

Facts: 4 group of young fellows Strip to go swim-
ming in the river. They can be seen from a nearby
highway.

Action: Request them not to swim without trunks
pointing out that some passersby object. If they do
not comply, warn of possible arrest. The warning will
help to get compliance, and, if they don’t comply, will

show that disregard of the feelings of others was inten-
tional or reckless.
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II

Facts: 4 young couple are “petting’” in a car or on a
bench in the park at night, or on the steps of a house.

Action: Proceed with request and warning as in 1.
Consider carefully whether to interfere at all. This
decision will depend on whether the behavior goes be-
yond limits that are generally tolerated. _Remember,
the question is not whether you as an individual disap-
prove or wouldn’t like your daughter behaving t(mt
way. It's not whether a particular neighbor complqms.
You represent the whole public, young and old, strictly
religious and not so sirict. That's the point of view the
judge and the prosecutor are also obliged to take. ' If
you decide against doing anything about the complaint,
explain carefully to the complainant so that he or she
will understand that you are doing your duty, not shirk-
ing it.

I11

Facts: 4 person or persons engage in conduct that
would fall within the statute if done “openly,”’ but they
are doing it in their own room. However, their be-
havior can be observed because the window-shades are
not drawn.

Action: Depends on circumstances. If the window
15 on the first floor and opens on the sidewalk where
passersby confront the activity, the behavior is legally
“open” even though the parties are within their own
premises. If request or warning is disregarded, arrest
is appropriate, especially if there is any indication that
the offender intentionally made a public display. If the
window were on an upper story and the only person
who might be offended would be a single neighbor who
would observe the behavior only by peering through his
own window inte his neighbor’s upstairs windows, it
may be reasonable to infer-that no display or offense
was intended. A request for more respect for the neigh-
bor’s feelings should solve the problem.
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8. Obscenity

A. THE STATUTES

Section §24 of The Penal Code makes it a felony,
carrying two years maximum imprisonment, to engage in
various transactions relating to “obscene” books, magazines,
pictures, writings, etc.?® Obscene is defined as:

that which, to the average person applying contem-
porary community standards, has as its dominant
theme, taken as a whole, an appeal to prurient interest, -

Section 414.1 of The Penal Code provides imprisonment
up to one year for anyone who

(i) telephones another person and addresses to or
about such other person any lewd, lascivious, or inde-
cent words or language, or

(ii) anonymously telephones another person repeatedly
for the purpose of annoying, molesting, or harassing
such other person or his or her family.

Although this law goes far beyond obscenity, being directed
at all kinds of unreasonable annoyance by telephone, a good
many of the complaints received by the police do relate to
obscene telephone calls.

B. WHAT IS “OBSCENE"?

Prurient interest means a morbid or sick curiosity about
sex, defecation or other customarily private aspects of life.
There is, of course, a perfectly normal curiosity about
these matters, especially among youngsters who are just
beginning to learn the facts of life. And it is perfectly nor-
mal for grown people, as well, to find pleasure in statues
and paintings of nudes. Books and magazine stories written
by famous authors, marketed by prominent publishing firms,
and read by hundreds of thousands of respectable people,

deal frankly with intimate relations between men and
women.

The fact that all this is lawful and proper, and protected
against official interference by the ‘‘freedom-of-speech”
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provisions of federal and stats constitutions, poses for poli.ce,
prosecutors, and courts the delicate job of drawing the line
between legitimate presentation of nudity and sex in books,
magazines, film, and art, on the one hand, anfi, on the_ot'her
hand, illegitimate exploitation of sick appetites. This is a
job for experts, and should ordinarily not be undertaken by
an officer without direction from the Department. The De-
partment in turn often consults the District Attorney.

It's partly a matter of whether the questioned ma.terial
goes outrageously beyond ordinary limits of tolerance in the
community. Everybody knows that things like adultery,
homosexuality, abortion, and birth control are commonly
discussed in public today, although a few years ago that
would have been regarded as offensive and shocking. We
are used to women today wearing minimum bathing suits
and ordinary dress exposing so much of the person as would

NOW PLAYING = g%
106660 SHODTY NUDIE =

have led to prosecution in earlier days. In tl}e.same way
customs and styles change in books, magazines, movies,
shows, and dances.

Guidelines worked out by the Supreme Court of the
United States include the rule that to be obscene, matemgl
must go substantially beyond customary limits of freedom in
discussion, entertainment, photogra.phy,nor other' art. 1t's
not a question of what shocks an individual policeman or
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magistrate, but rather what would be axceptable to no sub-
stantial group or class in the community. Nothing can be
banned if it has some merit or justification as art, science,
education, etc. There must also be some showing that the
storekeeper or other person involved in the distribution or
exhibition of allegedly obscene material was aware that he

was dealing in illegitimate material, or at least was reckless
about it.

The foregoing information is provided because policemen
often wwonder why there is no interference with some fairly
disgusting books, magazines, and shows, The policeman
must understand and be able to explain this to others.
Sometimes the question comes up of the effect of this trash
on juvenile delinquency. Experts are not in agreement on
this. Some believe that it causes readers or viewers to do
some of the things they read about. Other experts think
that reading the stuff is a substitute for action. Still other
experts insist that if everything were suppressed that could
conceivably be suppressed. under the obscenity laws, the
minority of sick, dangerous types would find just as much
stimulation from sex and violence in ordinary movies, TV,
and comics. So about all you can say regarding the relation

between obscenity and crime, is that very little is truly known
about it.

If you see somebody peddling what is called “hard core”
pornography, that is dirty pictures of sexual acts, arrest him.
But when it comes to magazines publicly displayed on news-
stands or movies about which complaints are received, the

matter should be reported to higher authority to make the
difficult decision about legality,

9. Keeping a Disorderly House
Section 511 of The Penal Code makes it a misdemeanor
to:

“keep or maintain a common, ill-governed and disor-
derly house or place, to the encouragement of idleness,
gaming, drinking, or misbehavior, and to the common
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nuisance and disturbance of the neighborhood or order-
ly citizens . . .”¥

This provision overlaps many of the more specific offegses
discussed in this manual as well as the disorderly conduct
offenses discussed in Police Guidance Manual No. 7. ¥t
is infrequently employed, usually In connection “fxth mo;):
specific violations of other sections. However, i)trcgn t
useful against the owner or operator of an esta' ishmen
where unidentifiable customers or guests are c'xcatmgka
neighborhood nuisance and disturbance. The s.ectmn makes
the person who keeps the place gesponmble for the nuisance
even though he was not directly involved.

It is not the policy of the Department to use this rathexi;
vague statute to regulate coffee houses or other plac.es 3
entertainment except where actual offenses hkt?‘ disorderly.
conduct are committed. “Misbehavmr”_and encourage-
ment of idleness’” are not judgments which policemen can
make without statutory or judicial guidance. The fact that
people dress in an odd fashion, play unusual music (;Jr g;m;esd,
or just lounge around in a way that some neighbors hn
offensive is no basis for police action so long as the nms:j:1
level is kept down to reasonable levels. leferei}t cilasses an
groups are sociable and amuse themselves in d‘lef.fel ent ways.
One man's entertainment is another man’s “idleness”™ or
_“misbehavior,” and people have to learn to live tggether
with different tastes, so long as no specific crime 18 com-
mitted. You as a policeman will frequently be called on to
explain this to complainants.
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President’s Commission on Law Enforcement and Administration of
Justice, 187-8 (1967),

2. 18 Purd. Pa. Stat. Ann. § 4601. Selling or advertising
lottery or numbers tickets is also covered by § 602 of The Penal
Code, 18 Purd. Pa. Stat. Ann. § 4602. Both offenses carry fines up
to $500 and imprisonment up to one year. The buyer is not guilty
of any offense.

3. Commonwealth v. Laniewski, 173 Pa. Super. 245 (1953).

+. Commonwealth v. Polite, 190 Pa. Super. 329 (1959).

5. 18 Purd. Pa. Stat. Ann. § 4603. This section also penalizes
“common gamblers” : those who “engage in gambling for a livelihood”
or who are “withqut any fixed residence, and in the habit or practice
of gambling.” Manufacturing gambling devices is penalized under

§ 604, 18 Purd. I’a, Stat. Ann, § 4604,

6. In re Wigton, 151 Pa. Super. 337, 30 A. 2d 352 (1943).
Compare In re Sntton, 148 Pa. Super. 101, 24 A. 2d 756 {(1942).

7. In re Trombetta, Appeal of American Legion Post No. 51,
397 Pa. 430, 156 A. 2d 107 (1959).

8, 18 Purd. Pa. Stat. Ann, § 4605. See also § 4606 dealing
with enticing persons to gamble,
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9, Commonwealth v. Gauci, 152 Pa. Super, 437; 32 A. 2d
920 (1943).

10, 18 Purd. Pa. Stat. Ann, § 4607.

11, Ibid. .

12. § 60 of the Penal Code, 6f 1860, held to be still in force.
In re Sutton, 148 Pa. Super. 101,24 A. 2d 756 (1942).

13. Commonwealth v. Silverman, 97 P.L.J. 88, 90 (1949):
“It is clear that the Pennsylvania Legislature has never made the
sporadic or casual act of wagering, or betting, or gambling an indict-
able offense in Pennsylvania.”” Comm. v. Manuszak, 38 A, 2d 355,
155 Pa. Super. 309, 313.”

14, 18 Purd. Pa. Stat. Ann. § 63Za.
15. 35 Purd. P.S.A. § 780-4(q.).
16, 35 Purd. P.S.A. § 780-4(r).
17. 35 Purd. P.S.A, § 780-4(v).
18. 35 Purd. P.S.A. § 780-4(w7.
19. 35 Purd. P.S.A. § 780-20.

20. Task Force Report: Narcotics and Drug Abuse, p. 10.
Cocaine, a powerful stimulant which might be expected to lead to
more aggressive behavior, is much less frequently used, Id. at p. 3.

21. The Challenge of Crime in a Free Society, 224-225, Report
of the President’s Commission on Law Enforcement and Administra-
tion of Justice {1967). :

22. §491(1) of the Liquor Code, 47 Purd. P.S.A. § 4-491(1).

23. §491(2) and (3) of the Liquor Code. Cf. § 491(11)

(importing). There is an exception for up to one gallon of liquor
brought back from a foreign country duty-free under federal
customs laws,

24. §491(3) of the Liguor Code.

25. §493(1) of the Liquor Code.

26. §493(14) of the Liquor Code.

27. §§ 492(5) and (7) of the Liquar Code.

28, § 643 of The Penal Code, 18 Purd. P.S.A. § 4643 (child

under 18 employed to entertain in places where liquor or beer is
served, or to deliver liquor or beer) ; § 677 of The Penal Code, 18
Purd. P.S.A. § 4677 (inducing minor to buy liquor or beer).

29. 18 Purd. Pa. Stat. Ann. §§ 4512. There are special pro-
visions on prostituting a wife (§ 4514), or child under 16 (§ 4508).
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or permitting children under 16 to be in 2 “reputed house of prosti-

tution” (§ 4509).

30. 18 Purd. Pa, Stat. Ann. § 4513. See also § 4516 (detain-
ing female in house of prostitution for debt); § 4517 (transporting
prostitutes).

31. 18 Purd. Pa. Stat. Ann, § 4515. See also § 4518 (male
frequenter of bawdy house who asks for or takes money from
operator or Inmate).

32. § 506 of The Penal Code, 18 Purd. P.S.A. § 4506.

33. § 721(B) of The Penal Code, as amended in 1966, 18
Purd. P.S.A. § 4721(B). The male must be over 16. Under § 532
of The Penal Code, 18 Purd. P.S.A. § 4532, a boy 18 or over may
be guilty of “corrupting the morals of a child” if he engages in
sexual intercourse with a girl under 18, Commonwealth v. Delacy,

204 Pa. Super. 163, 203 A. 2d 587 (1964).

34. 18 Purd. P.S.A. § 4501. § 4502 penalizes, in addition,
assault with intent to commit sodomy and solicitation of sodomy.

- 35. §519 of The Penal Code, 18 Purd. P.S.A. § 4519.

36. 18 Purd. P.S.A. § 4524: (i) sell, lend, distribute, exhibit
or give away; (ii) possess with intent to sell, fend, etc.; (iii) know-
ingly advertise such material or sources where it can be cbtained ;
(iv) print, publish, manufacture, prepare, draw, photograph; (v)
hiring minors to do any of the foregoing. §4527 makes it a misde-
meaner to put obscene pictures or writing on public walls, passageways,
etc, § 4528 deals with obscene shows and movies, and includes anyone
permitting such shows on premises which he controls. § 4530, largely
overlapped by § 4524, refers to publication, exhibit, and sale of
“indecent, lewd, and obsrsne” pictures and statues, specifying one
year as maximum imprisonment,

37. 18 Purd. P.S.A. § 4511,
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1. Introduction

This manual deals with the policeman’s responsibility in
regard to minor offenses like' drunkenness, disorderly con-
duct, and loitering, and in regard to some offenses like resist-
ing arrest which although often serious may sometimes be
petty. We take up these offenses as a group because they
are vaguely defined and often require an exercise of judg-
ment or a policy determination as to whether certain situa-
tions should be treated as violations or not. Often there is
no complainant since nobody has been seriously hurt. Thus
the minor offenses are unlike the major felonies, like bur-
glary, robbery or rape, which are more clearly defined, and
always have a victim-complainant.

In dealing with minor offenses, the policeman often must
decide on the spot whether the public interest and good or-
der demand an arrest or will be better served by warning the
offender. The policeman will be guided by Department pol-
icy and directives, as well as by the orders and advice of
superior officers. ‘

The overall policy of the Department is to use the minor
offense law as a set of tools to be selectively employed to do
the main job, keeping order. A police captain who keeps
order in his district or a patrol officer who keeps order on
his beat, with only a few arrests for minor offenses, may be
doing a better job than others who arrest more often.

There is a substantial probability that a minor offender
will be discharged at the district or by a magistrate. In that
case, he and his family and friends are likely to blame you
and police generally for a “bum pinch,” even though you
were entirely justified as a matter of law in making arrest.
Thus arrest policy has to be based not only on whether there
was a technical violation but also on the likelihood that a
reasonable magistrate would convict.

The situation is made more complicated for the officer
and harder on the citizen by the fact that the officer cannot
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in Philadelphia at the present time issue a summons for
minor offenses other than traffic violations. He has to make
the choice between either arresting or warning. Arrest in-
volves immediate and usually unexpected interference with
the freedom of the arrestee. It is more likely to lead to
anger and even resistance than a single notice to appear
with opportunity to pay a fine by mail.

In place of arrest and prosecution, the experienced police-
man who knows his neighborhood and the people in it will
often use advice, warning, discussion with' parents or other
relatives, friends, ministers, and the like. Sometimes he will
inform a social agency. He keeps an informal record of
these encounters (a notebook is useful) so that if the trou-
ble is repeated and an arrest becomes necessary, he will be

able to give the background to the district officer, the prose-
cutor, and the court.

The patrol officer should bear in mind, when he encoun-
ters minor offenses, that some of them may be connected
with serious crime that falls within the responsibility of the
Detective Division. This will be a consideration in deciding
whether to arrest. In any event the patrol officer should be
alert to pass on to his superiors any information of interest
to any other part of the police force.

2. Druinkenness
A. THE PROBLEM

In terms of numbers, drunkenness is one of the major
police problems. About 45 % of total arrests in Philadelphia
during the years 1965-1966 were for drunkenness. In 1966,
the President's Commission on Law Enforcement and the
Administration of Justice (“WNational Crime Commission'")
described the national situation as follows: '

TWO MILLION ARRESTS in 1965—one cf
every three arrests in America—were for the offense
of public drunkenness. The great volume of these ar-
rests places an extremely heavy load on the operations
of the criminal justice system. It burdens police, clogs
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lower criminal courts and crowds penal institutions
throughout the United States.

The two million arrests for drunkenness each year
involve both sporadic and regular drinkers. Among
the number are a wide variety of offenders—the rowdy
college boy; the weekend inebriate; the homeless, of-
ten unemployed single man. How many offenders fall
into these and other categories is not known. Nelth_er
s it known how many of the offenders are alcoholics
. the medical sense of being dependent on alcohol.
There is strong evidence, however, that a 1arge‘num-
ber of those who are arrested have a lengthy history
of prior drunkenness arrests, and that a dispropor-
tionate number involve poor persons who live in slums.
In 1964 in the city of Los Angeles about one-fifth of
all persons arrested for drunkenness accounted for
two-thirds of the total number of arrests for that of-
fense. Some of the repeaters were arrested as many
as 18 times in that year.

A review of chronic offender cases reveals that a
large number of persons have, in short installments,
spent many years of their lives in jail. ...

The police do not arrest everyone who is under t_he
influence of alcohol. Sometimes they will help an in-
ebriate home. It is when he appears to have no home
or family ties that he is most likely to be arrested and
taken to the local jail.

One policeman assigned to a skid row precinct .in a

large eastern city recently described how he decided
whom to arrest: ,
“] see a guy who's been hanging around; a guy who's
been picked up before or been making trouble. I stop
him. Sometimes he can convince me he's got a qu
today or got something to do. He'll show me a slip
showing he's supposed to go to the blood bank, or to
work. I let him go. But if it seems to me that he’s got
nothing to do but drink, then I bring him in."”

Drunkenness arrest practices vary from place to
place. Some police departments strictly enforce drunk-
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enness statutes, while other departments are known to
be more tolerant. In fact, the number of arrests in a
city may be related less to the amount of public drunk-
enness than to police policy.

The Commission also called attention to unfair and un-
dignified handling of drunks in the minor courts, the poor
condition of the jails, and the merry-go-round of repeated
arrest, jail, and release that accomplish nothing except to
keep the police busy. It concluded:

The Commission seriously doubts that drunkenness
alone (as distinguished from disorderly conduct)
should continue to be treated as a crime. Most of the
experts with whom the Commission discussed this mat-
ter, including many in law enforcement, thought that
it should not be a crime. The application of disor-
derly conduct statutes would be sufficient to protect
the public against criminal behavior stemming from
intoxication. This was the view of the President’s
Commission on Crime in the District of Columbia,
which recommended that the District of Columbia
drunkenness law be amended to require specific kinds
of offensive conduct in addition to drunkenness.

Perhaps the strongest barrier to making such a
change is that there presently are no clear alternatives
for taking into custody and treating those who are
now arrested as drunks. The Commission believes
that current efforts to find such alternatives to treat-
ment within the criminal system should be expanded.
For example, if adequate public health facilities for
detoxification are developed, civil legislation could be
enacted authorizing the police to pick up those drunks
who refuse to or are unable to cooperate—if, indeed,
such specific authorization is necessary. Such legisla-
tion could expressly sanction a period of detention and
allow the individual to be released from a public health
facility only when he is sober.?

B. THE LAW
In Pennsylvania, the main basis for arresting drunks has
been a law providing a fine up to $5 against any person
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“found intoxicated in any street, highway, public house or
public place.”® In addition, statutes relating to the Houge
of Correction include provisions for confining “habitual
drunkards” for terms of three months or more depending
on the number of prior convictions.* In 1967, however, the
Philadelphia Court of Common Pleas held that

“. .. habitual intoxication is an illness, and as such may
not constitutionally be made a criminal offense. It fol-
19ws that the common manifestations of the compul-
sive habit, the staggering on the street, the rolling in
the gutter, cannot convert the status of addiction into
a crime any more than the violent sneeze, obnoxious
(91’ even infectious) as it may be to another person
within range, can render the common cold a crime.”?

The Court went on to make it clear that drunkenness would
not excuse crimes like assault, rape, theft, or even disor-
dquy conduct, despite the fact that intoxication might con-
tribute to the commission of the offense. The Court indicated
that the only constitutional way to deal with alcoholism as a
dlsease.ls by therapy in hospitals or other treatment facilities
for which provision has been® or ought to be made. The
continuing uncertainties in this field are dimonstrated by
Powell v. Texas, a case decided by the United States Su-
preme Court, June 17, 1968. By vote of § to 4, the Court

sustained the conviction of a chronic alcoholic for being
drunk in a public place.

C. ROUTINE HANDLING OF DRUNKS

U_ntxl tk}e city or the state provides some other way of
dealmg.wuh the problem, the Police Department has to
work with the authority and facilities that we have. Drunks
have to be taken into custody if found in public in a condition
dfmgerous to themselves or others or if they are engaged in
dlsorderly conduct. The patrol officer is often in no posiﬁon
to make judgments as to whether the drunk is habitual or
not,.ar}d even if the habitual alcoholic is not to be treated as
a criminal, he has to be picked up and somehow turned over
to the medical or social services. In a metropolitan com-
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munity this means drunks generally have to be brought to
the district police station. Only exceptionally will the patrol
officer know that a particular drunk can be returned to his
home nearby, without disrupting his patrol and with some
assurance that the family can control the situation.

Be on the alert to the possibility that something more
serious than drunkenness is going onm. The person may be
having a heart attack or an epileptic seizure, whether or
not he's been drinking. In such cases immediate transporta-
tion to a hospital or other medical assistance is called for.

At the police station, the question arises whether to keep
the drunks and slate them for hearing before the magis-
trate or to release them as they sober up. This depends
partly on legal considerations and partly on practical con-
ciderations. If, as a legal matter, the drunk at the police
station is regarded as in protective custody, like a lost child
or juvenile delinquent, then he is not there under arrest
and need not be detained after he sobers up or if family or
other responsible people show up to take charge of him.

The practical question is what good does it do to take up
police and court time, transporting, hearing, and jailing them
however briefly? It would seem much more sensible to let
the district personnel operate in relation to drunks some-
what like Juvenile Aid Officers in relation to children. The
J.A.D. officer in most cases makes what is called a “re-
medial” decision, releasing the child to his parents or other
appropriate custody where there is no need or use invoking
court authority. Thus, the first thing the district would do,
after recording the custody, is make sure that there is no
medical emergency. (This is a continuing responsibility as
long as there are people in the cells.) Then contact would
be made with a hospital, rehabilitation center, or other civil
agency currently interested in or handling drunks. Contact
would also be made with the family where practicable. With-
out resort to the courts, drunks would be turned over to a
responsible agency or family, or would be released on sober-
ing up. On May 24, 1968, the Police Department moved
in the dircetion of such a policy by authorizing prehearing
release of drunks to responsible persons.
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_ The picture changes so rapidly with respect to civil agen-
cies and facilities to handle drunks, and the legal status is so
un‘settled that i, is impossible in a permanent manual like
tl}ls to specify procedures to be followed. Consult current
directives of the Police Department.

In any event, police officers should treat drunks as human

beings under care. They are not to be ridiculed, degraded,
or otherwise abused.

D. WHO IS “DRUNK"?

‘ A man is not drunk or intoxicated just because he has
liquor on his breath or is seen taking a drink.” He must do
something that shows his judgment or control is affected, for
example, stagger, annoy passersby with loud and boisterous

behavjor, or sit or lie on the street, sidewalk or other inap-
propriate place. -

Drunkenness or intoxication is not the same as being “‘un-
der the influence of intoxicating liquor.” Section 1037 of
the Motor Vehicle Code prohibits operation of an auto in
that condition, and the Supreme Court has made it clear
that any drinking which substantially impairs judgment
clear thinking, or normal faculties is enough for.a violation’

of thsat section, although that may not amount to drunken-
ness.’

EXAMPLE

Facts: In investigating an incident you approach a Z3y-
stander and ask him if he saw what happened. You
smell alcohol on the bystander’s breath. He responds

in an unplcasant manner, with derogatory remarks
about the police. ‘

' A.ctmn: Hold your temper. Continue your question-
ing if you think you can persuade him to give useful
mf’ornwz:.on. If not, leave him with a warning that
he’s .getti-ng close to arrest for disorderly conduct or
?zzblzc drunkenness, Do not arrest for drunkenness
just because he's “fresh.” Arrest for disorderly con-
duct only if the behavior meets the tests of Section 3
below. Remember that it’s perfectly lawful for adults
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to drink; and it would be unfair,

trary to Department policy, 1
where a non-drinker wotild not

circumstances.
E. DRUNK AND DISORDERLY

Drunkenness is not an excuse for

any other offense. Accordingly, an

behaving in a way
should be arrested and charged wit

whatever other offense he may be com

and therefore con-

o arrest rude drinkers
be arrested in the same

disorderly conduct or
individual who is mis-

that would call for arrest if he were sober
h disorderly conduct or

mitting. But a man
hat he's doing, and

may be so drunk that he doesn’t know w
itted if the

there are some offenses that can on

person knows what he's doing.
EXAMPLES

I

Facts: You ge
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staggering drunk who insists

circumstances are S
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out that he does live nearby in
mistaken for the one he wa

Action: Help him over to
charge him with burglary or @
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A man is no burglar if he doesn
ilding he's entering, but only means to

felony in the bui
get into his own house.

I

Facts: Same as in I, but th
to break a window trying to ge
the occupants.

Action: Arrest for publ
chief, and disorderly conduct
ficient disturbance
fenses can be cor
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Criminal Procedure No. 315, only a court of record
acting with the consent of the district aitorney can
discharge a defendant on the basis of a settlement
agreement.

F. “DRUNKEN DRIVING”

The followmg quotation from the Pennsylvania Supreme
Court decision in Commonwealth v. Horn, 395 Pa. 585, 590
(1959), tells the story:

The statute does not require that a person be drunk,
or intoxicated, or unable to drive his automobile
safely in trafic, but merely that the Commonwealth
prove beyond a reasonable doubt that defendant was
operating his automobile while under the influence of
intoxicating liquor. It is very difficult to define
“drunk,” or “intoxicated” or ‘“under the influence of
intoxicating liquor.” Intoxication is a matter of com-
mon observation and knowledge, and because of ob-
servition, knowlege or experience, the opinions of lay-
men are admissible and medical opinion, while of
course admissible, is not required. . . . The statutory
expression ‘“‘under the influence of 1mox1catmg liguor™
includes not only all the well known and easily recog-
nized conditions and degrees of intoxication, but also
any mental or physical condition which is the result of
drinking alcoholic beverages and (4) which makes one
unfit to drive an automcbile, or (b) which substan-
tially impairs his judgment, or clearness of intellect,
or any of the normal faculties essential to the safe
operation of an automobile,

G. MINORS PURCHASING, CONSUMING,
- POSSESSING, OR TRANSPORTING ALCOHOLIC
BEVERAGES INCLUDING BEER

In 1963 the State LeguhtLrD made it an offense for any
person under 21 to “attempt to purchase, to purchase, con-
sume, possess or to tmnsport any alcohol, liquor or malt or
brewed beverages within the Commonwealth.”® This sub-
ject is discussed in Police Guidance Manual No. 9—Juvenile
Delinquency: ‘

10
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3. Disorderly Conduct;
Breach of the Peace

A. GENERAL RULES

The basic definition of disorderly conduct is found in Sec-
tion 406 of the Penal Code:*°

Whoever wilfully makes or causes to be made any loud,
boisterous and unseemly noise or disturbance to the
annoyance of the peaceable residents near by, or near
to any public highway, road, street, lane, alley, park,
square, or commen, whereby the public peace is broken
or disturbed or the traveling public annoyed, is guilty
of the offense of disorderly conduct.

A somewhat broader definition of disorderly conduct ap-
plies in relation to annoymg 1) passengers on railways, ele-

vated and subway trains, bus platforms znd terminals and -

2) visitors to public or private parks or picnic ground_s
Here the use of “obscene or profane” language, annoying
or disturbing the public, is expressly mentioned.

Another section ™ makes it an offense to “‘wilfully and ma-
liciously disturb or interrupt” any meeting, congregation,
ceremony, exhibition, ete. There is no requirement here that
the disturbance be loud or boistercus, and no requirement
that the occurrence be near public highways or annoy the
public. The right of religious, political, fraternal, labor and
other groups to run their meetings in good order is protected
by this section without regard tc whether we or other people
approve of the organization.

City ordinances'® also prohibit ‘“loud and unnecessary
noises’” in or near streets and other public places. Speci-
fically prohibited are noisy handling of trash cans, unneces-
sary noise near hospitals, churches, schools and courthouses,
use of noisy devices to peddle goods, defective auto muf-
flers, use of wuto horn except in emergency, etc.

There is no statute on ‘‘breach of the peace.”” Such an

offense exists under the common law, which is still in force
in Pennsylvania. It is closely related to disorderly conduct,
but its exact limits are vague, For police purposes it is best
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to stick to the disorderly conduct charge as defined by the
legislature, except in some extraordinary situations men-
tioned below.

Here are some things to notice about disorderly conduct
under Section 406:

a) Not all loud, boisterous conduct is prohibited. The
conduct must be “unseemly” as well as loud and boisterous.
The idea is that people are allowed to be loud and boister-
ous under some circumstances. “Unseemly” means that the
loudness and boisterousness are improper under the circum-
stances. For example, a certain amount of loud and boister-
ous behavior is usual and proper at sporting events or in the
conduct of some kinds of business.!

b) The disturbance must “annoy . . . peaceable residents
... or the traveling public.” In other words, “loud, boister-
ous and unseemly” noise or disturbance doesn't constitute
disorderly conduct unless it rises to the level where it an-
noys people in the vicinity. It’s not-a question of whether
some particular individual is annoyed or complains. The
question is whether -the behavior has gotten to the level
* where the nearby public would be made uncomfortable. The
question of annoyance to the public should not be confused
with annoyance to the police officer. Often the officer called
to the scene of a minor disturbance is personally annoyed
by the attitude of the subjects. Don't let that kind of an-
noyance affect your professional judgment. On the other
hand, if the conduct is disturbing enough to annoy residents
or passersby it is an offense even if the policeman is the only
one who happens to be present observing it.

¢) Disorderly conduct in private is ordinarily no offense.
That’s what the statute means when it talks about “public
peace”’ being broken by misbehavior near “public high-
ways,” etc. Of course, if passersby or neighbors are sub-
jected to unreasonable disturbance by loud noises emanating
from private premises, the misbehavior is no longer private.
It is appropriate for the police officer to knock on the door
of the house or apartment and politely warn that the noise
must be reduced to avoid violating the law.

12
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d) Disorderly conduct does not include 0dd behavior or
dress, public displays of affection. Young people often dress
or behave in a way that shocks people, but unless the be-
havior is extreme enough to violate some other law, for ex-
ample, open lewdness,” there is no offense. The Pennsyl-
vania Supreme Court has declared that a disorderly conduct
statute would be unconstitutional if it amounted to a “‘drag-
net statute which permits the arrest of persons who are act-

ing in a manner which does not meet the approval of.the
authorities.” 16

The Supreme Court of New Jersey has barred revocation
of taproom licenses for permitting homosexuals to congre-
gate, stating:

“So long as their public behavior violates no legal pro-

scriptions, they have the undoubted right to congre-

gate in public [but not to engage in] overtly indecent
conduct and public displays of sexual desires mani-

festly offensive to currently acceptable standards of
propriety.”

13
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The court unanimously held that it was not enough to show
that the homosexuals lisped, giggled, swished, looked in
each others’ eyes, held hands, and flirted.””

e) It is not Disorderly Conduct or Breach of the Peace
to make a speech, to congregate, or to do anything else law-
ful, even if there are people about who don't like the speaker
and will react against him in a disorderly fashion. Many
times when there is trouble brewing, the officer responsible
for keeping order is understandably tempted to prevent the
trouble by stopping the activity which is provoking the un-
ruly crowd. This question is gone into more deeply in Police
Guidance Manual No. 10, dealing with demonstrations, ri-
ots, etc. It is enough to say here that the American rights
of free speech and assembly must be protected by the police.
The officer may request the speaker to desist or move, but
he may not order. Police action must be directed against
the disorderly or riotous persons who are taking illegal
measures against the speaker, Call for police assistance
promptly.

£) Profanity is not necessarily disorderly conduct. No-
tice that only the statute dealing with disorderly conduct on
trains, subways, etc., refers to ‘‘obscene or profane’ lan-
guage.® The reason why the legislature has not authorized
punishment of profanity in all circumstances is that pro-
fanity is part of the customary speech of many groups or
classes. Youngsters trying to show off, soldiers and sailors,
and working people in some plants, use language that many
would find offensive but which is common in their own circle.

So don't treat dirty language as disorderly conduct, even
when it’s addressed to you or other officers, unless the com-
bination of loudness, offensiveness, and disturbance of sur-
rounding people adds up to a general nuisance. Section 407,
above, shows that the necessary degree of disturbance by
profanity is present in public transportation situations,
amusement parks and the like, where all kinds of people are
present and some of them are unfairly subjected to unpleas-
antness. In such situations the same degree of loudness is
not required as would be required for other disorderly

conduct.
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g) Disorderly conduct must generally be “wilful.”’ Al-
though the exact legal meaning of “wilful” is unclear, for
police purposes you should treat it as meaning that the sub-
ject must have intended to annoy or disturb, or at least that
he was reckless about it. “Keckless,” in this connection,
refers to a situation where the offender has a pretty good
idea he is making a nuisance of himself, but just doesn't
care. Mere negligence, that is, where the offender ignor-
antly fails to realize that he is disturbing others, may not
satisfy the legal requirement of “wilfulness.” Accordingly,
it is often wise for the police officer to warn the subject
who is engaged in disturbing behavior, perhaps without real-
izing it. Then if the misbehavior continues, it will clearly
be “wilful.”

Violation of the Philadelphia ordinances mentioned above
do not expressly require “wilfulness,” but the officer should
generally warn before arrest if it appears that a warning
will probably secure compliance.

h) Breach of the Peace might be used as the basis for
arrest in a case of serious verbal abuse, threats, or racial
epithets that appear immediately likely to precipitate vio-
lence or riot, if the offender does not desist on warning.

As stated earlier, breach of the peace is not covered by
statute in Pennsylvania. It is a common law misdemeanor,
which means that it's not 2 summary offense punishable by
a magistrate, but requires indictment by a grand jury, and
carries substantial penalties. This shows that breach of the
peace is considered a fairly serious offense.

It is commonly said that breach of the peace includes not
only acts of violence and public disorder but also “any act
likely to produce violence.®® However, the courts of ‘Penn-
sylvania, as well as the Supreme Court of the United States,
have made it clear that this definition is too broad insofar
as it covers lawful speech or lawful conduct merely because
it may produce unlawful violence by others.

EXAMPLES
I

_ Facts: Jehovah’s Witnesses play to several willing
listeners on the sidewalk phonograph records contain-
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ing material disrespectful of other religions. Their be-
havior is not “noisy, truculent, overbearing or offen-
sive,” nor does it result in illegal obstruction of traffic
on the sidewalk where the occurrence takes place. Some
hearers are deeply offended, and it looks as if they may
assault the person playing the record.

Action: Do not arrest for breach of peace® The
only people who are breaching the peace are those get-
ting ready to commit assaults, and you might tell them
so. A respectful request to the Witnesses to refrain
from provoking disorders would be permissible.

II

Facts: A group of youths lounging at a street corner
taunt and harrass passersby with insults and vile lan-
guage. :

Action: If a request or warning is not effective, ar-
rest is warranted. “Fighting words” the U.S. Su-
preme Court has held, may be penalized.® Such a case
does not require loudness or boisterousness of the de-
gree ordinarily necessary in disorderly conduct.

B. ARGUING WITH OFFICER

It is not an offense to argue with a police officer. A per-
son being placed under arrest, or his friends, or even pass-
ersby, may express disapproval of the policeman's action.
This can be very hard to take, especially when the argument
takes a disrespectful form; but every experienced policeman
knows that he has to expect this sort of thing in the course
of his job. The best thing to do is to give firm, brief re-
sponse to reasonable questions, but mainly to do what you
have to do without being drawn into arguments.

Of course, in arguing,with an officer, the subject may be-
come so loud and boisterous, so foul-mouthed, that there
results the kind of public disturbance covered by § 406. But
don’t be too quick about turning an “‘argument” case into a
disorderly conduct or resisting arrest.”> Keep cool. Try to
reason with the subject. Don't do or say anything to pro-
voke him. Remcmber that a person whose arrest starts the

16
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argument may be innocent even though the arrest is entirely
proper because you have good reason to believe him guilty.
People are naturally resentful, suspicious, and excitable un-
der these circumstances.

The courts of Pennsylvania have declared that it is not
illegal obstruction to stand in front of a policeman who has
made an arrest, ask for his number, and remonstrate with
him for ill-treating the prisoner:

“There was really no hindrance or obstruction. The
demand for the number of an officer is no crime, nor is
the mumentary standing in front of him. Still less is it
an offense to remonstrate, provided there is no incite-
ment to resistance.” 2

C. REFUSAL TO “MOVE ON”

A citizen is not required to obey police orders except in a
few special situations. Refusal to move on when directed to
do so by a policeman makes a person subject to arrest only
if the person’s behavior is otherwise an offense.

EXAMPLES

I

Facts: 4 group of people are illegally obstructing
passage on a sidewalk. The officer orders some to
move on 5o as to clear passage. They refuse.

Action: dfter appropriate effort to persuade the ob-
structers to clear a path for other users of the sidewalk,
an arrest may be appropriate. But the arrest is for the
tllegal obstruction, not for disobedience of police or-
ders. The police order or request simply gives the
offender a chance to avoid arrest by ceasing his illegal
behavior.

I1

Facts: An automobile driver at a controlled inter-
section refuses to move on when the light turns green,
and ignores the traffic policeman’s direction to proceed.

Action: Summons or arrest is appropriate for vio-
lation of the Pennsylvania Motor Vehicle Code §

17
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1221(d), which specifically penalizes refusal to obey
lawful orders or signals of a uniformed policeman con-
trolling traffic.

I11

Facts: 4 group of people gather at the scene of an
arrest or traffic accident. There is no obstruction of
traffic nor anything that could be called obstruction of
officers in the execution of their duty.

Action: Do not use official authority to mowve this
legal assembly of people. You do have authority to
do what is necessary to maintain the peace and public
safety. But orders that go beyond what is reasonably
necessary for that purpose are unlawful, and disobedi-
ence of such orders is no offense.

D. LYING TO OFFICERS

Pennsylvania has no statutory offense of lying to officers.
The nearest thing to such an offense is the prohibition of
false fire alarms and false reports of bombs and explosives.
It may seem strange to the inexperienced policeman that
something so troublesome to law enforcement as lying to in-
vestigating officers is not an offense. There are several rea-
sons why the law hesitates to make this an offense, but
rather restricts itself to punishing only lies told under oath
in open court, that is, perjury, or lies told in writing under
oath, as in affidavits. In the first place, most people will be
glad to help a good police department and a polite police-
man without threat of prosecution. Of course suspects and
their friends will not; but our constitutional policy of not
compelling a man to incriminate himself prevents us from
trying to make the offender help to convict himself. Then
there is the risk that an occasional policeman would
“frame” a suspect by falsely charging and testifying that
the suspect or his friends lied. Police-community relations
would be injured if the public understood that any talk with
a policeman was at the risk that he could later report that

he had been lied to, with the result that the informant would

be prosecuted.
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Since the common law is still in force in Pennsylvania,
there is a vague possibility that certain classes of aggra-
vated false statements to police may be offenses, e.g. vol-
unteer reports that falsely incriminate an innocent person
and put the police department to much trouble and expense.

4. Loitering; Vagrancy;
Criminal Registration

§ 418 of the Penal Code® provides up to a year in jail
for anyone who ‘‘at night time maliciously loiters or mali-
ciously prowls around a dwelling house . . .”” The Philadel-
phia Code of Ordinances § 10-603 provides a fine up to $25
for loitering in subway or elevated platforms ot concourses,
railway stations, or staircases leading to any of them. The
ordinance defines loitering as “idling or lounging,” but not
presence for the purpose of using the transportation facili-
ties.

The vagrancy statute®™ covers (i) wandering beggars
“with no fixed place of residence’ in the township er ward;
and (ii) persons from outside the state who “loiter or re-
side’ here without a job or visible means of support, and
who “can give no reasonable account of themselves or their
business” here., The statute appears to provide a manda-
tory sentence of at least 30 days compulsory labor on the
roads and not more than 6 months in jail. There is also a
“tramp” statute®® covering wandering beggars ‘‘with no
fixed place of residence.” There may also be a common law
vagrancy offense still surviving in Pennsylvania’s uncodified
criminal law, but for present purposes you can forget about
that one,

This is a very confusing set of laws. Some of them come
down from hundreds of years ago when, in England, it was
practically a crime to be unemployed, or to change your
residence because you were poor. [The taxpayers where
you moved were worried about the extra relief payments
just like today.] To some extent these laws may be obsolete
or unconstitutional, On the other hand, they are meant to
deal with some real problems of public order that still exist.
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It's up to us in the Police Department to apply them sensibly.
A few simple guidelines will help:

Nobody should be arrested or bothered under these laws
just because he looks poor, or is poorly dressed, or appears
to be a stranger in the neighborhood or city.

Nebody should be arrested. or bothered under these laws
on mere unfounded suspicion that he may be guilty of some
serions offense, or because you want to search him. As ex-
plained in Police Guidance Manual Ng¢. 4, arrests and
searches haye to be justified by probable cause to believe the
person has committed that offense. “Probable cause”
means that you have to have some basis you can point to,
more than just hunch, for thinking this man guilty. That
requirement of probable'cause cannot and should not be dis-
regarded or evaded by treating the loitering or vagrancy
law as a substitute.

The malicious loitering and prowling law is intended and
should be enforced only against persons preparing to com-
mit burglary, peeping, eavesdropping or some other specific
misbehavior.®” As you know, burglary is not committed until
the offender has actually gotten himself or at least a tool in-
side the premises. Attempted burglary is when the offender
is caught trying to get in. The courts have taken a narrow
view of the law of attempt; so that a man has to go pretty
far along towards entering 2 building, e.g. by putting a
jimmy under a window-sash, to be guilty of attempted bur-
glary. But you can pick him up under the malicious loitering
and prowling law before he has gone that far. Whether or
not you pick him up, it is of course appropriate to ask the
man for identification and explanation of any unusual be-
havior. See Police Guidance Manual No. 4 as to the ex-
tent of authority to “stop-and-frisk.”

You ought to have good ground for believing that the
man is getting ready to commit burglary, for example, by
activities amounting to ‘‘casing,” especially where you recog-
nize him as a former offender. If you have reasonable
ground, you can of course arrest him for malicious loitering,
and in that copnection and for your own protection you will
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search him. If he is carrying burglary tools, you will have
him for that offense too.

Notice that the statute is limited to the neighborhood of
“dwelling houses” at night. So it can’t be used generally for
prowlers in the neighborhood of stores, warehouses, etc.
This is probably because the law-makers were particularly
interested in the security of women and others in their own
homes who become alarmed when they observe suspicious-
looking men lurking about the neighborhood at night. But
the risk of picking up and inconveniencing innocent men is
so considerable, when the policeman intervenes before the
stage of “attempt,” that the law-makers have not been
ready to extend the malicious loitering law beyond protec-
tion of the dwelling house.

If the man gives an explanation that satisfies you he is
not preparing to commit burglary or other misconduct,
do not take him to the District. If you are uncertain about
his explanation, but his behavior has been such as to give
reasonable people in the neighborhood cause to be alarmed
for the safety of their persons or property, take him into
custody.

The Philadelphia subway and railway loitering ordinance
should likewise be used sclectively and with discrétion. Its
main purpose is to keep these areas accessible to the public
and free of disorder. Although the ordinance applies literally
to anybody who, for example, ducks into a railroad station
during a rainstorm and sits down to read the paper, it would
be obviously unwise for a policeman to arrest or disturb
such a peaceful citizen on the basis that he was “idling” in
the station without intending to buy a ticket or make a trip.
Ilustrations of proper occasions for enforcing the ordi-
nance would be as follows:

(i) Rough and boisterous youths cangregate and
inconvenience or annoy users of the transportation fa-
cilities, Often the behavior will be within or close to
“disorderly conduct.”

(it} Recognized pickpockets hang around waitin
gnized pickp g g
for an opportunity to work on the crowds.
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(iii) Bums or others abuse the premises by litter-
ing, taking up scarce seating facilities or the like.

(iv) Subway platforms and stairs which have been
the scene of violence or disorders may have to be kept
clear as a precautionary measure against renewed
violence.

Often, a warning to leave will be enough to accomplish
the purpose of the ordinance,

Vagrants; Tramps; Bums. The best policy for the officer
to follow is to avoid taking bums into custody on the basis of
vagrancy or tramping. Arrest only if the person is
guilty of one of the other minor offenses discussed in this
Manual, for example, disorderly conduct or public drunk-
enness.

Criminal Registration. A Philadelphia ordinance®™ re-
quires certain people previously convicted of serious crime
in this state or elsewhere to register with the police depart-
ment within 48 hours after coming to the city. Various ar-
rangements have been made to bring this requirement to the
attention of persons obliged to register. For example, men
released from prison are informed at that time, and notices
are posted in transportation terminals, It is the policy of
the Police Department to encourage and facilitate compli-
ance with the registration ordinance, without harassment of
individuals who may through ignorance have neglected to
register. Police officers encountering such individuals should
advise them of the ordinance and afford fair opportunity to
register.”

5. Obstructing Officer; Resisting
Arrest; Failure to Aid Officer

Section 314 of the Penal Code provides in part:

Whoever knowingly, wilfully and forcibly obstructs,
resists or opposes any officer . . . in making a lawful
arrest . . . or rescues another in legal custody; or who-
ever being required by any officer, neglects or refuses
to assist him in the execution of his office in any crim-
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inal case, or in the preservation of peace, is guilty of a
misdemeanor . . .

In addition to this statutory provision, there is the
common-law which reaches some obstructive behavior of an
intim‘idating character even though the law enforcement of-
ficer is not yet making an arrest or executing a warrant, as
specified in the statute above. One case, for example, dealt
with armed obsiruction of a sheriff on his way to investi-
gate a complaint.®® '

A. OBSTRUCTING; RESISTING

Segtion 314 has been authoritatively interpreted as fol-
lows in relation to the first clause, “knowingly, wilfully and
forcibly obstructs, resists or opposes any officer”:

- [V] erbal remonstrances, unaccompanied by threats
or incitement to resistance, are insufficient. But where
there is a presence of deterring power and threats of
physical force, either express or implied . . . it comes
within the contemplation of the statute. Officers
charged with service of process should be and are under
the protection of the law. To intimidate them by the
use of threats, accompanied by an exhibition of physi-
cal power and an apparent intent to use it, thus prevent-
ing the execution of process, is a crime. For instance, if
one exhibits and threatens to use a dead! - weapon on an
officer if he executes a process, and the officer is thus
deterred from carrying out his official duty, it is just
as effective an interference with service as if actual
force had been used . . . mere vituperation not consti-
tuting the offense, unless there be an apparent intention
to resist by force.®

The foregoing makes it clear that force or threat of force
of such a character as to deter officers from carrying out
their duty is the essence of the offense. As an officer of the
law, you are authorized to use reasonable force when neces-
sary in carrying out your job, and to protect yourself while
doing so. Nobody is allowed to use force or threat of force
against you. On the other hand, your job requires you to do
unpleasant things to people, like arresting or searching.
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Sometimes these people may turn out to be absolutely inno-
cent, Sometimes your arrest cr search may turn out to be
uniawful even though you have done no wrong. Sometimes
the people affected, ar their neighbors or friends, may be
ignorant and rough characters, It's part of a policeman’s
job to put up with the grumbling and arguments that are
bound to occur in such situations.

Notice that the offense must be ~ommitted “knowingly”
and “wilfully.”” 'This means, for prartical purposes, that
the defendant must be aware that his behavior will prevent
or obstruct the execution of the law. It is good practice,
therefore, for the officer to warn the person who is cbstruct-
ing or resisting that he is interfering in & way that will lead
to arrest and prosecution under § 314. '

Othey clauses in Section 314 and amendments, not quoted
above, make it an offense to assault or beat an officer. Actual

physical attacks upon an officer will be vigorously prose-

cuted 50 as Lo promote the safety of police personnel.

B. NEGLECT OR REFUSAL TO ASSIST OFFICER

This offense is quite distinct from forcible obstruction or
resistance, It is related to an ancient common law right of
sheriffs in England to order people to join'in pursuing offend-
ers. This law is virtually obsolete today when we have or-

ganized professional police forces. It does have the effect,
that a citizen who responds to a police request for assistance -

cannot be held liable for damages inflicted while apprehend-
ing the suspect.? - It is the policy of modern police depart-

ments to rely on voluntary citizen cooperation, rather than.

coerce unwilling assistance.

6. Fights; Family Quarrels

Fights and family quarrels are among the most frequent
incidents with which the police hiave to deal. There is plenty
of law making this kind of misconduct illegal; the problem
is when and how to use the law with common sense.

Fighting is of coutrse assault and battery, =n indictable
offense carrying up to two years imprisonment.® It is also

24

" disorderly conduct, i.. most circumstances where the public

or nearby residents are affected. Disorderly conduct is a
summary offense punishable by not more than 30 days jail.
There is another old offense, called “affray” which involves
fighting in a public place on a scale sufficient to alarm the
public, in which case the maximum imprisonment rises to
three years.®

A. FIGHTING

With three separate offenses which are similar but carry
quite different penalties, it is easy to see that judgment is
called for. It would make no sense to turn every fist-fight
between juveniles into a criminal case or a juvenile delin-
quency case. The same goes for adults, where no weapons
are involved, no disturbance of the public, no indication of
a purpose to do sericus injury.

EXAMPLES
I

Facts: At a baseball game, two young fellvws grab-
bing for a foul ball hit into the stands start punching
each cther, ’

Action: It will usually be enough to war s them to
break it up or face arrest for disorderly cunduct. If
they persist, arrest [or preferably citation to appear in
magistrate’s court, if such procedure comes into ef-
fect in Philadelphial is proper to maintain order so
that others can comfortably watch the game. If ar-
rest is necessqry, try to confine it to one of the fighters,
where it is clear that he is the aggressor.

II

Facts: Responding to a radio call that a fight is in
progress on the parking lot of the General Electric
plant, you find on arrival that the fight is over, but a
man is sitting on the ground with a black eye and a
bloody nose. The assailant is gone. The wictim tells

- you that he has just been beaten up by X another
worker in the plans, following a quarrel over a park-
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ing space. From his acconnt, which is confirmed by by-
standers, X has several times beaten others up and is
generally looking for tronble.

Action: Since the incident did not ocenr in your pres-
ence and does not amount to a felony, you cannot ar-
rest without a warrant. Your problem is to choose
between a) doing nothing (except noting the inciden!
in case of repetition); b) advising the victim that pros-
ccution is possible if he swears ouwl a warrant; ¢)
arranging to talk with the assailant to get his side of
the story and to warn him not to make more trouble;
d) enconraging the wvictim and others who sazw the at-
tack and are 'wz/fm_/ 1o testify, taking their names and
addresses for interviewo by the Detective Division.

The recommended action would be ¢ or d, depending
on how bad the sitnation seems to be. The Police De-
partment has a vesponsibility to keep order and pro-
tect people. diso respect for the police and a willing-
ness of the public to coaperate depends on showing
legniimate complainants that action will be taken.

Under no circumstances should an aggravated assault be
treated lightly just because it occurs in a poor neighborhood
where such assaults may be frequent. Don't operate on the

theory that violence is a “way of life” in some areas. The

great majority of people, even in the “worst” ncighbor-e
hoods want order, and expect the police to secure it.

B. FAMILY QUARRELS

Where a wife complains that her husband is beating her
or their children, additional elements of judgment come into
the picture. In the first place, there is a high probability
that if the case comes to court the parties will have made
up, the wife won't want her husband jailed, and the judge
may regard the situation as a waste of his time and public
money. In the second place, family beatings followed by
complaints to the police, may indicate that something is
wrong in the family that requires other kinds of help than
the police can provide. There may be an aleoholic problem,
a problem of unemployment, or welfare payments, or a sup-
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port order. What we say here also applics to cases of “fam-

ilies” where there is no legal marriage.

There are a number of welfare and social service agencies
that a policeman should keep in mind in dealing with tron-
bled families: Family Service of Philadelphia is a non-
denominational private agency providing advice and help
for all kinds of family problems. It has offices in West
Philadelphia, North Philadelphia, and Frankford, as well
as downtown. Similar services are available from the Jew-
ish Family Service, Catholic Social Service, and Episcopal
Community Services. Usually it is advisable to get in touch
with one of these agencies by telephome, since they can often
provide useful information without need for the person to
go to the office.

If it's a question of the wife or children needing suppoxt
money, the Domestic Relations Division of the County
Court at 1801 Vine Street provides help. Where support is
needed for illegitimate children, the Women's Division of
the County Court at the sime address is the place to con-
tact. Some farnily counseling is also provided by Bureau of
Family Services of the State Department of Public Assist-
ance, where welfare payments are involved.

If it's a question of protecting children from abuse or
neglect, the Division of Family and Child Services, of the
City's Department of Public Welfare, 8th Floor, City Hall
Annex, Juniper and Filbert Streets, is concerned.

EXAMPLES
I

Facts: A radio call, based on a neighbor’s telephone
call to the district police station, tells you that a man
is beating his wife at a stated address. You interview
the informant, who tells you that she heard the sound’
of heavy blows and shricks from the wife; but every-
thing is quiet now.

Action: Knock at the door of the house or apart-
ment where the disturbance took place. If you are
voluntarily admitted, ask whether anything is wrong,
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or if there is anything you can do to help. Do not force
your way in unless you have good reason to believe that
someone has been or is about to be seriously injured so
as to require emergency assistance, since you do not
have a search warrant. If nothing serious has hap-
pened, it should be enough to warn against further dis-
orderly conduct. If it appears that it might be helpful,
you can: a) explain to the wife her right to file a com-
plaint and get a private warrant; or b) tell them about
the social service agencies mentioned above; or c) sug-
gest consultation with a minister. Sometimes an expr-
rienced officer can settle an argument with a little com-
mon sense advice (“Why don’t you go to your mother
or a friend for the rest of the night, until this cools
down?”), but do not be drawn into the argument. You
are not a judge, and you don’t have time to find out
who's lying, or what may really be the root of the
trouble.

II

Facts: A4 woman stops the pairol car to tell you
that she has just been driven out of her apariment by
the man who has been living with her. He came howe
drunk, started to beat the children, and threatened her

with a knife.

Action: Get the full story from her, including any
facts that might raise a question about her credibility
or her responsibility for the difficulty. Explain to her
about the private warrant, the social agencies men-
tioned above, and that you don’t have authority. to ar-
rest for misdemeanors just on her say-so. If the man
is still in the apartment, offer to take her back there.
She can let you in. Warn the fellow on disorderly con-
duct, aggravated cssault, cruelty to children, etc. Try
to persuade him to leave and stay away if that's what
she wants. If he refuses and is loud, abusive, and
threatening to the point where it amounts to disorderly
conduct, arrest is warranted. If he has been drinking
excessively, and refuses to comply with reasonable re-
quests to solve the situation, this is one of the few
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cases where it is appropriate to arrest for private
drunkenness, under the old statute of 17943

7. Weapons

A. THE PROBLEM

Weapons are often employed to commit crime and their
use contributes to more serious crime, e.g. homicide, robbery,
burglary, rape, aggravated assault. One way the law some-
times responds is by raising the penalties for ordinary crimes
if weapons are involved, This should have some tendency
to discourage armed crime. Another approach is to try to
restrict access to arms. For example, only licensed persons
may carry certain firearms. Unfortunately, the control of

firearms in this country is very loose.?® Licensing generally

does not extend to hunting guns. Guns could be bought by
mail or brought in from areas with weak or no controls.
New federal legislation in 1968 has begun to tighten these
controls.

The hardest problem in a weapons control program is
how to deal with common articles that may or may not be
used as weapons, e.g. knives, hammers, razors.. It is not
practical to require licenses for these articles. It is not real-

Istic 'or fair to assume that such articles are always carried
to use on people. Even where the circumstances suggest
that the article is for use in fighting, the question remains
whether the person has this “weapon” to defend himself or
to use in unlawful attacks on others. Too aggressive an
enforcement policy will generate resentment in the commun-
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ity, when people who are giving no cause for concern find
themselves frisked or charged with srime. Furthermore,
depriving a person of one of these implements may not do
much to promote law enforcement, since these articles are
so easy to acquire,

The legislation described below is of limited help in soly-
ing these problems, and leads to the necessity of a uniform
police policy in the enforcement of weapons law.

B. THE LAWS

The statutes of this state forbid:

a) carrying a “firearm” without a license, in any vehicle
or concealed on or about the person, except in his place of

abode or fixed place of business.®” There are many excep-

tions, e.g. for law enforcement people, military, bank and
other business guards, licensed hunters going to and from
hunting. Firearm is defined as a pistol or revolver with a
barrel less than 12 inches, a shotgun with a barrel less than
24 inches, or a rifle with a barrel less than 15 inches.

b) carrying a deadly weapon concealed upon the person
“with intent therewith unlawfully and maliciovsly to do in-
jury to any other person.” ®

¢) carrying a switchblade knife (whether or not con-
cealed) with the same intent as in b.*

d) pointing or discharging a gun, pistol, or other fire-
arm at any other person, “playfully or wantonly.”*

e) selling deadly weapons, ammunition or dangerous ex-
plosives to children under 16.*

£) furnishing, by sale, gift or otherwise, a starter pistol
to anyone less than 18 years, or possessing such a pistol if
the possessor is under 18.* :

Some points to notice about these laws:

(i) Carrying firearms requires a license, but carrying
other “deadly weapons” does not. Deadly weapons include
not only guns, but also knives, brass knuckles, clubs, bicycle
chains manifestly carried for use in fighting, and anything
-1se capable of inflicting severe injury.
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.(u)' The offense of carrying a deadly weapon is not com-
mitted if the weapon is carried for a lawful purpose, for ex-
ample, self-defense. In some neighborhoods gang or other
attackers may be so frequent that boys, and adults too, feel

compelled to carry some sort of weapon for their own

safety. The law says there’s no offense if there’s no “un-
lawful and malicious™ intent, but “the jury trying the case
may infer such [unlawful and malicious] intent from the
fact that the defendant carried such weapon.”

C. POLICY

The concealed weapon law will be employed primurily
where the carrier is obviously heading for trouble in which
the weapon may play a part, for example, a rumble or a riot.
In such cases, treat a concealable weapon as within the law
even ghgmgl} it may be exposed at the moment. The courts
are willing in appropriate circumstances to infer that a knife
or other small weapon ordinarily carried in a pocket has
been there, and so concealed, shortly before it was exposed.

Be especially on the look-out for weapons customarily

used aggres;ively, for example, brass knuckles, black jacks,
daggers, switch-blade knives. ' :

Where in the course of a lawful frisk ordinary pocket- -
knives show' up, use some judgment. Do not arrest or
charge on this ground alone, where there is nothing pointing

lt(ov'x;ards illegal use of the weapon. Do not confiscate the
nife.
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4. 61 Purd. P.S.A. §§ 672, 681.

3. Commanwealth ex rel. Lee v. Hendrick, Philadelphia Legal
Intelligencer, September 13, 1967 p. 1 {1967). The decision followed
several similar federal cases. Robinson v. California, 370 U. S. 660
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33

S e e e




22. Thompson v. Louisville, 362 U.S. 199, 205 (1960) ; Com-
monwealth ex rel, Johnson v. Police Commissioner, 21 Pa. D. & C.
2d 591 (Philadelphia. 1960).

23. Commonwealth v, Baltzley, 11 D. & C. 2d 235, 243 (Adams
Co. 1957) quoting Commonwealth v. The Sheriff, 3 Brewster 343
(1869).

24. 18 Purd. Pa. Stat, Ann § 4418.
25. 18 Purd. Pa. Stat. Ann. § 2032f.

26, 18 Purd. Pa. Stat. Ann § 4617, The penalty is up to 1
year's imprisonment.

27. Commonwealth v. DeWan, 181 Pa. Super. 203, 208 (1958)
(“whose purpose can only be explained .in some preparation for or
attempt at illegality or crime”).

28. Chap. 10-900, Code of General Ordinances.

29. Sce Lambert v, California, 355 U.8. 225 (1957), holding
that the Los Angeles ordinance could not constitutionally be applied
to a person whose default was innocent,

30. Commonwealth v. Baltzley, 11 I, & C. 2d 235 (Adams Co.
1957) (human chain of strikers armed with clubs stops sheriff's inves-
tigation). '

31, Commonwealth v. Frankfeld, 114 Pa. Super. 262, 268
(1934).

32. Commonwealth v. Sadowsky, 80 Pa. Super. 496 (1923).
33. § 708 of the Penal Code, 18 Purd. P.S.A. § 4708.

34, § 401 of the Penal Code, 18 Purd. P.S.A. § 4401,

35. See footnote 3, above,

36. The Challenge of Crime in a Free Society, Report of the
President’s Commission on Law Enforcement and Administration of

Justice (1966) p. 239.
37. Uniform Firearms Act, § 1(e), 18 Purd. P.S.A. § 4628 (e).
38. § 416 of the Penal Code, 18 Purd. P.S.A. § 4416.
39. § 416 of the Penal Code, 18 Purd. P.S.A. § 4416,
40, § 716 of the Penal Code, 18 Purd. P.S.A. § 4716.
41, § 626 of the Penal Code, 18 Purd, P.8.A. § 4626.
42. § 626.1 of the Penal Code, 18 Purd. P.8.A. § 4626.1.
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1. Introduction

It has been said that “vehicular traffic, because it is a
major factor in the saving and losing of lives, is perhaps the
foremost problem of the police today.” * The monetary loss
each year from traffic accidents far exceeds the losses from
all other kinds of law-breaking and incidents within police
cognizance. Moreover, more people have been killed in
traffic accidents in the short period of automobile use in our
country than have died in ail of the wars in our nation’s his-
tory. Effective traffic law enforcement.is a key element in
reducing this tremendous loss of life and property. It is
therefore, one of the foremost aspects of police work. ,

Traffic control is an important aspect of police work for
yet another reason. Speaking at an Institute on Traffic
’Safety conducted in 1962, a businessman made the follow-
ing observation on the importance of proper traffic enforce-

_ ment:

As a citizen and businessman, I look upon the traf-
fic officer as the mdin connecting link between myself—
the public—and law enforcement. Of course, I under-
stand something about the work of detective squads,
investigators, and others, but I do not see much of
them. Neither do I see much of the chief of police. It

. is the man behind the badge on the street—the traffic
officer—whom everyone sees. Whatever you look like,
however you act, you are the arm of the law through
WhOpq we form our image. I might say you are the
official host of the city through whom the city’s good
will is portrayed.

T.his is much like a business organization. The
president of a company, as far as the public is con-
cerned, is usually the least impottant in portraying an
image of what the company is like. That image is built
by persons with whom the public comes in contact.

Thus the. trafic arm of the law is the person seen
by tl_le public. We see you in every action downtown
and in squad cars, patrolling the traffic in every area.?
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2. Orgaxiization of
Traffic Enforcement in the
Philadelphia Police Department

As discussed in PGM No. 2 on The Police Career, the
Philadelphia Department is organized with two deputy com-
missioners directly under the Commissioner. They are the
Deputy Commissioner for Uniform Forces and the Deputy
Commissioner for Investigation-Training. Under the Dep-
uty Commissioner for Uniform Forces is the Chief Inspec-
tor, Special-Patrol Bureau. Below him is the Inspector for
the Traffic Division. The Trafic Division is divided into
three units—Highway Patrol District, Foot Traffic District
and Accident Investigation District. The Highway Patrol
District operates in cars and motorcycles and has crime pre-
vention and detection as its primary responsibility. 1t con-
sists of approximately 200 men. The Foot Traffic District
‘handles street corner traffic direction and center city parking

violations. It consists of approximately 200 men. The Acci-

dent Investigation District consists of a group of approxi-
mately 60 men who are specialists in investigating accidents
discovered by or reported to the police. In addition to these
units involved in traffic control, there are the school crossing
gnards, who are also within the Special Patrol Bureau but
are in a separate unit, not in the Traffic Division.

Those units, however, are not the only group of officers
charged with enforcing the traffic laws. Every police officer
has the authority to enforce trafiic laws. This does not, of
course, mean that every officer on patrol can spend as much
time enforcing traffic laws as do the officers in the Traffic
Division. Traffic law enforcement is only one of the many
duties of an officer on general patrol. Yet, it is one that
should not be ignored. For this reason, all officers, not only
those in the Traffic Division, should be aware of the princi-
ples and policies of traffic law enforcement.

2

3. General Principles of
Traffic Law Enforcement

’ Although traffic regulations can be traced back to ancient
times, the great importance of these regulations dates from
the beginning of extensive use of the automobile. In 1902
Ph@adelphla was one of the first localities to ado.pt a tmfﬁé
ordinance. Also, in 1902, the Pennsylvania legislatare pa;sed
.one of the .ﬁrst Motor Vehicle Codes. Virtually ever}: session
& of the%iglilature thereafter has taken some action in this
area. The latest major revisi i
. Vehicle Code took piace in l1;05n9.0f fhe Pennsylvania Motor
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Str’il;gznite;t: Motor Vehicle Code:3 contains the basic re-
ponctions reCkcl)é)erztl_ng. motor Vehlcles:, §uch as the prohi-
oition of ss driving, speed restrictions, right of way

passing provisions. It also contains the requirement
of automobile and driver licensing. ; S

at‘;I‘ohese [;lrovisi.ons of the State Motor Vehicle Code oper-
ver the entire state; cities and towns cannot vary them.
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Cities and towns do, however, have the power to make rules
concerning traffic signals, one-way streets, left hand turns,
parking and the like. These subjects are regulated by or-
dinance in Philadelphia. ‘

From its inception, the Motor Vehicle Code has been en-
forced by police officers. Originally all violations of the Code
were misdemeanors and were tried in the Quarter Sessions
Court of the county where the offense took place. Today a
number of the most serious violations, such as driving under
the influence of liguor or drugs, drag racing, hit and run
driving, and driving with a suspended or revoked license are
still misdemeanors which are tried in the Quarter Sessions
Court. However, most violations, both of the State Mo-
tor Vehicle Code and of city ordinances regulating motor
vehicles, are not misdemeanors, but are “‘summary offenses”
tried before a magistrate. In Philadelphia a special Traffic
Court has been established to handle these summary -offenses.

Prosecutions for motor vehicle misdemeanors are han-
dled in the same manner as other misdemeanors. This man-
. ual will concentrate on the majority of motor vehicle viola-
tions: summary offenses, the progecution of which is begun
by issuance of a traffic ticket.

In handling these matters, a police officer must always
keep in mind the basic fact that the purpose of traffic regu-
lation is to prevent the destruction of lives and property
by automobile accidents and to increase the efficiency of the
use of our highways and limited parking facilities. It is not
to collect revenue.

The Philadelphia Police do not consider ticketing as a
profit-making operation for the city. Whatever may be the
practice elsewhere, or even the practice here in times past,
the Philadelphia Police Department’s firm position is that

no officer has a quota of tickets to issue or money to bring’

in. To repeat, the aim of traffic enforcement is to encour-
age safe and efficient driving habits. This aim necessarily

requirés an officer to use his judgment. Not all offenders.

should be ticketed. In many cases 2 warning is preferable.
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Indeed, in some unusual cases i
_ s it may be appropriate not
stop the offender at all. PRIOP o

Of course, fairness and consistency require that, as far as
possible, 2.111 officers should use the same enforcem,en;c stand
ards. This uniformity of enforcement is aided by ado ‘tidr;
of departmental policies which are communicated t6 y};)u b
your commanding officer and such publications as Assiét Of}i
ficer Bulletins and this manual. Yet it is impossible to set
common s'tandards for enforcement of all traffic regula-
tions. Ultimately the officer involved must use his judgment
based on the guidelines set down by the departmentg The
following section will explore some general enforc.ement

n

.

4_. Guidelines for
Traffic Law Enforcement

A. CONCENTRATED ENFORCEM
ENT
ACHIEVE SPECIFIC GOALS 1o

The il be i
ot re will be many occasions when good traflic control
n . . '
n o}rlcemem requires strict enforcement by giving tickets to
all those who commit a particular offense.

EXAMPLE
Facts: Ther? have been numerous complaints by citi-
zens about serious congestion created by illegal park-
ing in a section of the city.

OAFtlon: Tici.eet all illegally parked cars. Indecd,
your commanding officer may assign more men to this
?re{‘ll s]o that _tkere will be concentrated enforcement
intil the public respects the need for cleared streets.

B. TOLERANCE

th?to 1not stop a driver for speeding that is not in excess of
olerance limit. The prohibition against speeding is, of

5
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course, one of the most basic elements in traffic enforce-
ment. Yet neither the people who write the prohibitions nor
the genera! public expect that all drivers who go a mile or
two over the limit will be stopped and ticketed. The Motor
Vehicle Code itself requires that before ticketing a motorist
for speeding either two officers must clock him over a meas-
ared distance of not less than %4 mile or one officer must
clock him for 14 mile.* Moreover, the officer’s speedometer
must have been tested for accuracy within 30 days of the
ticket. In Pennsylvania, only the State Police may use radar.

Even without these restrictions on enforcement, the Phila-
delphia Police Department would not have the manpower to
ticket all speeding offenders. Ticketing only the very few
that an officer could get would create 2 feeling of unfair
treatment in those stopped. Also, speedometers are not per-
fect instruments and minimal excess speed may be due to a
faulty speedometer as much as to intended violation of the
law. Thus, it is a departmental policy to ticket only those
speeding offenders who go over the allowable mileage “tol-
erance.” Your commanding officer will advise you of the
tolerance levels for different highways and areas in the city.

Police officers must be careful in discussing speeding tol-
erance with non-police personnel. If the department openly
advertises specific tolerances, it may result in rewriting the
law in the minds of the citizens. For example, if a 5 mile
tolerance for speeding is openly advertised the effect may be
to set a new speed limit. Therefore it is necessary to speak
in general terms of tolerance. This does not mean, however,
that an officer should apologize for tolerance levels. As we
have discussed, they are an inherent part of our traffic law.

C. UNAVOIDABLE VIOLATIONS

A warning or help, rather than a ticket, should be given
when the driver has no reasonable way of preventing the
violation.

,,«nv:»»ﬁ

i

EXAMPLE

Wacts: You see a car drive through a red light after
having been stopped there for a time. When you sto
the driver he tells you that the light is apparentl nopt
worlfzng, as he has waited there for 10 minutes ayna' it
hasw't changed. Your observation confirms his story.

A.‘c‘tlon: Do not give him a ticket. Report the traf
fic light as out of order. Check with your head uar-
ters as to z.vhether or not you should direct traffic f‘lh :
szzl the situation is remedied. Other instances fwhgre
lz)irruers could not reasonably avoid a wviolation mi;?t
he czivhere brakes suddm.zly go out without warning

ead lamps burn out while the car is on the road, etc,

. The;e is another problem in this area, however. The
T?}::gczlsxégo&;xalgplﬂe a..ssumecfii’i that you believed the motorist
a defective traffic light is easy to check .

the other hand, what ab e T e o e
e othe out the case where the motorist’

ori

talll hg{xts are Ol,l,t and he tells you that “my lights were stks
:s;;:n Tshtarted ? It s usually impossible to verify this
ry. e only thing to do in-such a casé is to use your

judgment. If you beli . : .
Fickat, you believe the motorist do not give him a

D. EXCUSABLE VIOLATIONS

th‘:nwarmggl.or help, rather than a ticket, should be given
N byczu clieve an offender innocently violated a regula-
n because a situation was new or confusing to him

EXAMPLE

Facts : L ;
fusin cts : Yousee ad wor make an illegal turn in a con-
using area where traffic is being detoured due to con-

struction. The driver a i
ppears genuinely perplexed
to what he should be doing in this ar,ea.y per? “

tioﬁ?;?znt},&?? ,the driver and qxplain to him the situa-
jrow and ¢ right course of action. Do not give him a

et. Special concern should be given to out-of
towners in these confusing situations. ’ .
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3 Action: Your aim here is to weal intelligently with
4 the whole situation, rot just to decide whether a ticket
: should be issued. If there really is an emergency, you
will want to help, ~ither by calling an ambulance or
by escorting the motorist’s car to the hospital. In some
instances a driver may honestly think an emergency
exists when in fact it does not. If you believe that, it
may be appropriate just to iry to calm the driver down
and convince him that there is no emergency. If you are
convinced that he understands that there is no real
emergency and will therefore now drive safely, let him
go. If you are not convinced of this, if practicable, fol-
low him for a distance to make sure he drives safely.

DO NOT

ENTER
9AM o 4PM
ERC.SAT S SUN.

\Z\DTURN P Tl YIELD

E. HAZARDOUS ENFORCEMENT PRACTICES

Generally, do not engage in traffic enforcement activities
that themselves create accident dangers.

AV 3NO

EXAMPLE

Facts: You are stationed in your patrol car in a fill-
ing station parking lot at a corner. Your specific task is
to observe the crowd leaving a baseball game and make
sure they conduct themselves in a lawful manner. Due
g to the baseball game, traffic is very heavy on one sireet;
' f on the other street which crosses the busy one traf-
‘ , . L fic is light. On this sccond strect a driver approaches
= the intersection, where the traffic light has turned yel-
o low. Instead of stopping, he accelerates. The light
N s turns red with the driver just entering the intersection,
but he speeds on through. The bascball traffic immedi-
ately swarms forward on the heavily-travelled sireet.

Several pedestrians begin crossing the intersection.
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NO
PARKING

Another type of excasable violation occurs in emergency

ticket, should be given where

situations. Help, rather than a ere

e tere
a driver commits a violation because he has encounter
[

dire emergency.

Action: Do not pursue the driver. There is a good
chance that by taking off in hot pursuit you will cause a
serious acsident with other drivers or pedestrians. Be-
side the injuries you might cause, you.would tie up the
traffic. It is better to either delay or lose the pursuit
than to become involved in an accident where death or
injury may result to an innocent person incliding po-

EXAMPLE 1
Facts: You stop a car for ﬂa?lmut s;?ee{ln[zgizzg t’.lzii
fver, i "y excit e, tells you he is arivt
driver, in a very excited state, : '
passen’ger 1o a hospital for emergency treatment.
Your observation confirms his story. ,
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lice personnel. As for the driver who will get away,
he has committed a major violation. Yet he does not
seem to be the kind of driver, such as an extremely

ken one, who must be stopped

reckless one or a drun
t all costs, especially if the

from menacing citizens a
costs are likely to include a police-caused accident.

F. CERTAINTY OF OFFENSE AND OFFENDER

Do riot write tickets unless you are sure of wha
and the identity of the offender.

t occurred

EXAMPLES
I

Facts: While patrolling an expressway in @ squad
car, you observe a driver clearly exceeding the speed
limit and the tolerance your superiors have established.
However, the expressway is very crowded and you de-
cide that it would be unsafe and futile for you to pur-
sue the driver. You had a moment to observe the au-
romobile's license number, but you are not completely

sure of this number.

Action: Do not write out & sicket. In the interest of
justice, public relations, and your professional inte-
grity, all possible certainty must attend your id. ntifi-

cation of traffic offenders. For you to make a mistake
in this situation would seriously injure the wrong man

as well as harming the reputation of the force.
11

Facts: You stop a driver for
light. He insists that it was am
situation he was entitled to go throu
hear this you are mot sure of your pasi
he might be right.

Action: Do not give him a ticket. In the interest of
justice and good public relations, give the benefit of
doubt to the driver in all borderline cases.

going through a red
ber and that in his
gh it. When you
tion and think

10

5. Confronting
The Moving Traffic Violator

A basic rule of traﬁi‘

¢ enforcement is that, if i
. . L] ‘ at -
Efg,tgvhineﬁrerla ticket is written for a movin,g violaﬁhr?oifll
me dirslcsu S:egua So?;i sttgppe@lland personally given the tiékete
. , this will ensure that you have ight

! 1 the
E;r:;):.o fIth\ylll f%lso reslt:ll}fl in making the driver immedilz.tlt%:}ll;

is offense. is is much mor ive 1
: _ oft _ e effective Oil-
trolling his driving habits than the mere receipt of lz{ls?r;l

o .
ons at a later time when the offender may not even recall -

exactly what he has done.

Ola’f:rei;nfhsg z11rcr11por.te'mt element in. confronting a traffic vi-
A erfO(r)ptlondof a professional attitude. You have
 du dpb : mx and you should do so in'an impersonal

, and business-like manner. The following are somé

specific ingredients of this approach:

b ' :
the( dz‘ivgaé{e up your mlngl whether to ticket or only warn
pdsition efoTe confronting him. This will put you in
oy therteob av.oxc% .the appearance of being unsure of yourzf
- y inviting argument from the driver i -
empt to talk you out of a ticket. n an at-

Of ¢ i d i J

it yogufli‘;fi, ast c}wcusscd in the preceding section, facts
o you find 33 . rom the driver may change your mind
g to e bef(;ln e ;are cases. Deciding what you are go:
ing todo ! oul:. confronting the motorist will also help to
nsure th your actions are based on the offense committed

ow personally irritating the motorist is to you ,

you.

. . .
(aéte)m?jrtler greeting the driver by saying “Good Mornin
{atter him,;g.), Amform him (1) of what exactly you obg-
ation yom & mgdan.d why this violated the law, (2) what
petion you h ve decided to take (ticket or warning). The
pomed: tak.nnoupcement of what you saw and what action
T et C11r1g will r.educ_e the chance of prolonged debate
sed above, if you announce courteously but ﬁrmi};

11
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that you are giving him a ticket, it may deter him from try-
ing to talk you out of it. If you have decided to warn him,
it is also quite important that this be stated at the very be-
ginning. Doing this will impress upon him that the warning
is a result of good police judgment as to the proper enforce-
ment of ‘the-traffic laws, rather than a tribute to his ability
as a “fast talker.” ’

(d) After informing the driver of what he did and what
you are going to do, request his driver's license and vehicle
registration certificate. Never accept bilifolds, wallets, or
card cases; only requested cards. Check the validity of the
cards and match the descriptions against the driver and the
vehicle.

(¢) Although you~ aim is to keep the conversation as
brief and as business-like as possible, you may encounter
drivers who want to talk a good deal—drivers who want to
et off steam” at you. When this happens, listen courte-
ously to the motorist and let him have his say. Do not argue
with him.

(f) If you are going to give the driver a ticket, advise
him to stay inside his car while you write out the ticket.
When you have finished writing the ticket, give him his copy
and explain what he has to do. Answer all pertinent ques-
tions. Do not, however, give advice about things you can’t
control, such as what the trafic court will or will not do in

this case.

(g) Do not address adults by first name. Many people
resent this as an undue familiarity. The Department’s repu-
tation for courtesy benefits when policemen customarily use
“Mr.,” “Miss,” “Dr.," or other appropriate titles.

6. Stopping for License Checks

Section 1221 of the Pennsylvania Motor Vehicle Codé’
provides that uniformed police officers have the authority
to stop any motorist and require the motorist to exhibit his
registration card and operator’s license. Failure to comply

12

with the request to stop or exhibit :
; th
offense punishable by a $10.00 ﬁml:, e cards is 2 summary

Some people have argued that, if applied literally to al
low an o'ﬂicer to stop any car he wants to, this 'statutZa 1 .
Fonstttutmnal. They make the further argument that even
if the statute could be used legitimately in some ca o it
?vould be unconstitutional to use it as a method of h‘ase's, .
ing people. Others argue that since the law require riﬂSS};
operator of a motor vehicle to carry his licenseqandsr:gs

tration card, the stoppin is justi
_ . g of people is justified as a
of enforcing this requirement. P : od @8 & means

The Philadelphia Police D

: 7 epartment does not

statute llteqrally by_ authorizing officers to stop arclyaxc)gytltll;e
want to. Such action just is not good police procedure. I};

S

. Thg polzfy of tke. Philadelphia Police Departmeﬁt is to
op motorists only in those cases where either:

(a) 4 motor vehicle violati
: olation has been obser
the officer; or pserved 0

(b) There is a reasonablé ground to believe another
offense had b.e(zvn committed so as to allow a stop
under the criteria discussed in PGM NO. 4

Stoppir .
itseltfop_ng a car for a motor vehicle violation does not in
give you any basis to frisk the driver or search the car

See PG isk is justi
Stoe:p. M No. 4 as to when a frisk is justified following a

7. Enforcement of
Parking Restrictions

la“ll&i;l}c();%h we have discus.sed generally the aim of traffic

ootk Vislrnqnt, some specific points should be made about

1ationsgthat z;t;g;i. Itis ggnegal_ly in regard to parking vio-

th e contend that restriction :

enue raising not traffic enf e b nh e

¢ : orcement devices. Th

pue s. They argue that
ciety really wanted to prevent illegal parking ghe ﬁnzs

13




would be higher than they are now. They point out that
with the fines at the present rates, and with the fact that
people are not caught each time they park illegally, many
people, particularly residents in the downtown areas, see
their traffic tickets as a cost of parking equal to or cheaper
than parking at a garage.

Other people argue, however, that the aim of parking
restrictions is to help the traffic flow on the streets. They
contend that even parking meters and limited time parking
aim at a fair distribution of available on-street parking.

Despite this disagreement, a number of things seem clear.
The first is that the Philadelphia Police Department does
not view parking violation ticketing as a revenue device.
The second is that the Department does not hzave the man-
power even to attempt to ticket all cars parked illegally in
the city. It is therefore mecessary io concentrate on places
where violation is flagrant and most seriously impedes the
flow of trafhic.

The necessity for selective, concentrated enforcement may
result in virtual non-enforcement of parking restrictions in
less critical areas. This may not be too unfortunate insofar
as illegal parking results from severe shortage of parking
lots and other off-street parking facilities. Also many people
seem to feel they have a right to park outside their homes
even though parking lots are available not too far away.
However, it would be preferable to recognize such a situa-
tion by removing the cestriction rather than by op:nly and
continuously tolerating law violation.

Related to a resident’s feeling that he has the right to
park outside his home is a resident’s complaint that others
are parking in front of his house. This complaint is heard
quite frequently. The short answer is that, except for spe-
cified limited or no-parking areas, anyone has a right to
park his car at the side of any street in the city. There is no
law giving a resident a special right to the spot in front of
his house. Nor is there 2 prohibition against 2 business
with many cars, €.g., & car dealer, parking them in legal

spots along a street. There is also no prohibition against

loading or unloading a car or truck so long as the car or
truck is legally parked. However, 2 Philadelphia Ordinance

14
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}r)éOh‘lb'ltS automobile repair shops from using the street for
pairing cars except, of course, for emergency road service.?

Ticketing is not the only remedy for i i
Pennsylvania Motor Vehicle Codz pri)élilc?egsaltggtrkcliré'g' s
set up procedures for towing away illegally park 155 ars
where thlS.lS deemed necessary. In Phila&cz““ﬁh};a 'fn CE}ldr'S
nance provides that cars parked illegally in sp;iciﬁeéi “i‘*tkosvling

A ; . These i T

The Philadelphia Police Depar i

tr.ucl:l]f and operator to remove cgrs.tm'f‘?lz ilaavff ;tesc]uc:r;r; ttl? M
:erft 1tn lﬁ hours after a car is towed away notice should 1:2
x Wasott0 e (ziwner of the car telling him where it is, and why
it was we $1a(§vay. In order to reclaim his car, the owner
00 For the st day Srcd $1.00 For cach meodport, of
If the owner maintains‘that h.is iy ﬁaCh g ar.
towed away he can pay these cha(;a;su(r)llcllle(i B o e
&?S‘ utnder %rotest, the owner will gget the paylr:g:rfsst;d{fifhz
th«%w rate finds that the car was not parked illegally o

hat, even though parked iilegally, the owner W'asL;)‘rfils.enz

" aSnef)t&(;ﬁSith)llleZO of thg Pgiladelphia Trafic Code makes
ave an abandoned vehicle park
! _ . . parked on a st
Vzgigzc;\fnie: ofor po(lixce authority to remove an abandol;le:;
wner does not remove it withi
he o 1 the owner e it within five days after
z notice to do so. An ab icle i
; > . . An abandoned vehicle is de-
ox;d z;s ar-ly vehicle not capable of being moved undei ites
licensi \;vaer, or thh deflated tire or tires; or without current
ponse coﬁi-a , 1;1)7 officer YVhO sees an abandoned vehicle
o ct the appropriate District Operations Super-
I diout if an abandoned vehicle report is currently
rothing n:o e \Irehlcle. _If one is on file, the officer need do
re. If there is no report on file, the officer should

try to establish th
: | the name and address of :
owner by investigation in the area. the registered

If the registered o is di
: wner is discovered, a ticket sh
prepared and issued to him for violating section 152?11111301?16
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of the Philadelphia Traffic Code. The officer should also
obtain from the District Operations Supervisor an “Aban-
doned” label which should be put on the vehicle at the left
side of the windshield, or, if the car has no windshield, on
the roof over the left door, and then submit a Complaint
and Incident Report, giving full particulars, to the District
Operations Supervisor.

Vhen an officer is not able to determine the registered
owner by investigation, no ticket can be issued, but a Com-
plaint and Incident Report should be filed, giving as much
information as possible. The District Operations Supervisor
will determine who owns the car and see that the owner gets
notice to remove it.

Enforcement of parking regulations requires the same
kind of judgment and tolerance that we have already dis-
cussed in regard to moving violations. As a specific example
of this judgment, the need for consistency and fair treat-
ment means that if one illegally parked car {s ticketed, all
others illegally parked in the same area should be ticketed.
As another example, cars should not be ticketed for parking
one inch too far from the curb.

8. The Traffic Court

As stated earlier, a few of the most serious Motor Vehi-
dle Code violations (such as driving under the influence of
liquor or drugs, drag racing, hit and run driving, and driving
with a suspended or revoked license) are misdemeanors.
These are usually dealt with by arrest and prosecution in a
Quarter Sessions Court in a manner similar to the handling
of other misdemeanors. Most traffic violations, however,
constitute summary offenses which are tried before a magis-
trate. In Philadelphia, these cases are tried in a special
magistrate’s court, the Traffic Court, located at 800 N.
Broad Street.

A traffic “ticket” consists of (1) an affidavit of the police
officer that he personally observed the commission of a cer-
tain offense by the driver concerned, and (2) a notice to
the driver as to what he should do next. This ticket is a
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legal document and you should take great care in filling it
out. A badly .ﬁl.led out form may result in the violator un-
justifiably avoiding a penalty. Even if this is not so, sloppi-

ness in filling out the ticket will reflect
and the Department. eflect badly both on you

Mos?t summary offenses have exact fines set by the statute
or ordinance involved. In these cases, the violator need not
appear at the traffic court but can plead guilty and mail in
the amount of the fine. Where the magistrate, however
has discretion in setting the amount of the fine, as: for exam:

ple, with reckless driving (fine from $10.00 to $25.00) the

violator must appear.

Although the ticket has a place on it for telling the vio-
lator the date and time of his appearance, this is not filled
out by the.pol.ice officer. The reason for this is obvious
Date and time of appearance must be set according to tht;
Traflic Court’s calendar of business. Thus, if the violator
does not want to plead guilty and pay the fine by mail, he
does nothing until he receives a notice from the Tr;.ﬁi
Court telling him the date and time to appear. i

thelf the. violator does not appear pursuant to this notice,
magistrate may order a warrant for his arrest. If he

does appear, the magi . .
) gistrate will hold 2
fense allegedly committed. @ hearing on the of-

ofAftf this point a special problem appears. In other types
offenses police officers may themselves sometimes be wit
nesses, }Jut this is not invariably the case. However, in m -
tor vehicle viclations usually the only one who coulc’i testi?);
girkseotna\lg.tﬁb%ut the offense is thfa officer who wrote the
o wo{dd ble at e gr‘eat numb-er of tlckfats written in the city,
opod endntf:lnplrr}ous waste of police manpower to have
o Courtp " uelr time waiting and testifying in the Traf-
pringinles ofr"? ‘ offenses. On t.he other hand, elementary
L VN ]ugtlcc seem to require that a driver not be con-
et n offense l-H’IICSS the police officer does testify in
pen court and is subject to cross examination.
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In an attempt to do something to alleviate this problem,
it has been the practice in Philadelphia since 1966 to send 2
violator a “waiver” card along with his notice to appear.
This card provides that unless the violator checks the box
stating that he wants the officer to appear and mails the
card back, the violator will be deemed to have ‘‘waived”
his right to have the officer personally appear. In that case
the traffic ticket would be used at the hearing in place of
statements and testimony by the officer. :

Some legal experts have questioned the validity of this
waiver procedure. They argue that a traffic violation is a
criminal offense and a person cannot be deemed to have
waived his right to confront the witness against him merely
by omitting to send the card back. Others argue, however,
that these summary traffic offenses are not truly criminal
violations and that, therefore, this kind of waiver .is valid.
This issue has not been resolved hy the courts.

In practice, if the violator has not returned the card re-
questing the officer to appear and the offender does appear
at the hearing, the traffic ticket is used as the basis of the
case against him. The Magistrate either convicts or ac-
quits depending on how he views the statements on the ticket
as against the violator's version of the incident. If the vi-
olator does return the card requesting the officer to appear
and the officer does not appear, the case is usually dismissed.

Before the use of this waiver card a great number of
cases were dismissed because the officer did not appear. The
Philadelphia Police Department now attempts to have the
ticketing officer appear at all hearings where the violator has
requested his appearance. Yet, even if this waiver card sys-
tem is maintained there may be times when the Department
just cannot afford the manpower involved in having all of-
ficers appear when requested. The determination then of
what violations are sufficiently serious to have the officer
appear and what are not will be another example of the
selective enforcement of the traffic laws.

18
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The Magistrate's disposition of the case should also be

lool'ccd at as a part of the selective enforcement proc A
pol1c<? oﬁflcex: naturally feels a sense of frustratiltj)n 31515-
case is dismissed. Yet a dismissal does not mean tf‘fatezha
oficer has not properly performed his job. Nor d i
mean tha:t the driver has gotten off “scot free.” Hoesh .
been. Qurushed.by the embarrassment and delay involvid o
recciving tl_le ticket and by the time and trouble involved n
appearing in court to fight it out. Even when he beli s
that the Ylolator is guilty the magistrate may feel that i
der the circumstances of the given case, a fine is not Cocs.
153&2,; adst_ern re}uke is all the motorist r)leeds to make ﬁ?;]es;
etter driver. Just as an officer is J X
determining whether to warn or giit aust?cl?; J:(:l g'w.mr;nt N
trate must use his judgment in determining whe’ther.‘to ?l%ils-
fine to the “punishment” the violator already recc:iveda :

T The result is, therefore, that a person who appears in
Urz;ﬂic Court ha§ quite 2 good chance of avoiding a fine.

nfortunately, since Traffic Court is not open night
weekends, the people who can most easily éppear ing cson
iz:re those wha are salaried and can afford to take tim:zl;:n
f;(i);ln Wurk.. some people believe that this discriminates u‘rz
vy against people who work by the hour or the day.

They suggest th . :
Weekendsg at Traffic Court be open some nights or

. 'If‘lrfﬂl;élaccijlptuar,rgll magistrates take their turn sitting
o 21; . ,'e atmosphere of the court is more in-
Dy s rflalny other courts., Attorneys do not usu-
) appes r violators. Nor is there usually a representa-
e e District Attorney's office present. A stenogra-
Thos)e C(;vgz;':tr,dd}(l)es makfa a transcript of the proceedings.
o Sony eTh. ave a right to appeal to the Quarter Ses-
e S inv.ol d15 is seldom done .because the amount of
s ot ved usually does not justify the time and ex-

an appeal. Moreover, if the driver does not take an

appeal he must post bond i
ond in th : .
fine and costs. e amount of twice the possible
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9. Other Sanctions for
Violating Traffic Laws

Section 616 of the Pennsylvania Motor Vehicle Code®
requires that the Pennsylvania Secretary of Revenue sus-
pend for one year the license of a driver guilty of certain
very serious traffic oftenses. These include operating a car
while under the influence of alcohol or narcotics, and failing
to stop and render aid where a driver is involved in an acci-
dent resulting in personal injury or property damage.
These offenses are misdemeanors under the Motor Vehicle
Code. :

In addition, Section 619.1 of the Motor Vehicle Code® re-
quires the Secretary of Revenue to maintain a record of all
convictions for state Motor Vehicle Code violations, includ-
ing the summary offenses. This section then sets up a point
system for the various offenses. This point system is en-
forced by the Bureau of Motor Vehicle Safety of the State
Department of Revenue in Harrisburg.

Whenever a motorist has pleaded guilty or been found
guilty of a moving traffic violation, notice of this goes to
the Bureau of Traffic Safety. Depending on the violation,
the driver is given anywhere from three to six points based
on the schedule contained in Section 619.1 of the Motor Ve-
hicle Code. These points are added and action is taken by the
Bureau based on the total number of points accumulated.
At lower levels these actions include required attendance at
a driver improvement school or clinic. Suspensions occur
when a driver reaches 11 points. His points are reduced if 2
driver does not commit a violation for a period of a year.
The details of this peint system are explained in a pamphlet
entitled “Point System for Driving Violations” distributed
by the Bureau of Traffic Safety.

This point system enables close control of chronic vio-
lators. At the same time it lets the occasional violator know
exactly where he stands. Most important, a driver has ways
of improving his"point situation by taking driver education
courses and by safe driving for a period of time.
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10. The Problem of
the Nonresident Motorist

Go?d traffic law enforcement requires special concern for
qut-ol:townergwho may be confused by our traffic rules and
situations. This is also onc of the main zreas where an of
chtlr can l*;ellp peo%)le with problems. This concern promotes

oth good law enforcenient and good relati hila

: ‘cend relations for P ;
boin g ations for Philadel-

How.ever, there will be cases where stronger action than
a warning must be taken against a nonresident motori;t
Those who are not from Philadelphia but are residents of'
Pcnnsylvm}m present no special problem. Their tickets can
be dealt with by the Philadelphia Traffic Court in the same
Tmmne.r as those of Philadeiphians. {f the violator does not
appear at the hearing, a warrant for his arrestean be served
wherever he resides in Fennsylvania, ‘ "

Ouﬁ:irzi:ltl:ﬁ Zvarrzx%t, however, cannot be served on a person
outside 'let_s lz{lte. hus, a nonresident of Pennsylyania who
pecels mfe tlch et rmfi does not appear at Traffic Court can
o A : st by staying out of the state. In consideration of
Vids, pl;l) lem, thf: Pennsylvania Motor Vehicle Code pro-
Sume;l'tlrat ;f pohge ofﬁc?r can arrest a motorist for even a
o : ybo en?e in the hml.ted situation where the officer has

asonable ground to believe” (1) that the motorist is a
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nonresident of Pennsylvania, (2) that he may not appear in
Trafic Court when requested to, and (3) that he will not
be available for service of a warrant.*

There are good reasons, however, why this statute is not
often used. First, arrest is a significant infringement of lib-
erty for a summary traffic offense. It is bound to create ill
will with the nonresident motorist. Second, the statutory
requirement of reasonable grounds to believe that the mo-
torist will not appear in Traffic Court is very hard to apply.
On what basis could an officer say that a particular motorist
would not appear? Third, the arrest of the nonresident is an
expensive use of available police manpower. Fourth, non-
residents often do pay their tickets. For these reasons the
general policy of the Philadelphia Police Department is not
to arrest nonresidents for summary offenses. Nonresidents
should, in this regard, generally be treated in the same way
as Pennsylvania residents—ticketed where appropriate.

Another problem area with nonresidents of Pennsylvania
involves parking violations. Many nonresidents ignore
parking violations and it is very difficult for Traffic Court
to do anything about it. For this reason, some people sug-
gest that it is reeless to even ticket cars with out-of-state li-
cense plates. «he Philadelphia Police Department does not
agree with tht view. One reason to ticket out-of-state cars
is to give af least an appearance of fairness to our local
citizens. Ima zine the reaction to a case in which the Pennsyl-
vania cars in = lme of illegally parked cars received tickets
and the out-of-state cars did not.

Enforcement powers against nonresidents are not com-
pletely lacking. If parked illegally in a towing zone a non-
resident’s car may be towed away in the same manner as a
resident’s. In addition, there is a provision in the Philadel-
phia ordinance that an illegally parked car with an out-of-
state license can be tovied away from any street in the city if
the police “officer has knowledge that the owner has previ-
ously failed to pay for a parking violation.”** This provi-
sion can be viewed as the equivalent of the arrest provision
for moving violations. It is not used too frequently, how-
ever, for many of the same reasons that the arrest provision

B2

is not used. Finally, in somie flagrant “scofflaw™ situations a
warrant may be issued and served on the nonresident by an
officer who waits by liis car. This is costly in time and mone

But it should be done where persistent disregard of the 1azfi\;

by an out-of-state car obstructs ¢
2 raffic or fosters ge is-
regard of the law. general dis

11. Accident Reporting
and Investigation

Extended investigation of a traffic accident is a job for the
Accident Investigation District (A.LD.)—a highly trained
group with special equipment. That does not mean that
other oﬁ‘i.cers on the force have no responsibilities in this
field. Quite the contrary.

Since the primary aim of traffic law enforcement is to
prevent acmd_ents, the determination of proper enforcement
policies requires continued analysis of the traffic accidents
that do occur. This analysis stems from statistics compiled
from traffic accident reports. It is the duty of the first police
officer who arrives at an accident scene to gather the facts
and report the accident to the pertinent district operations
officer on the form provided for that purpose. Al accidents
must be reported regardless of severity.

It is not necessary, however, to summon A.L.D. to the
scene of all accidents. This unit should be called whenever
t.he ac_cxdent involves significant personal injuries or fatali-
ties, hit-and-runs regardless of severity, or damage to prop-
erty owned by the city. ’

Th(? obvious first responsibility of an officer at an accident
scene is to care for victims who need immediate treatment.
After doing that, and calling A.L.D. if necessary, the follow-
ing are the main responsibilities, not necessarily in order of
priority, of the police ofhicer:

(.a) If necessary, enlist the aid of bystanders to cau-
tion approaching motorists and keep vehicular traffic
moving past the scene at a reasonable rate of speed.
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Keep pedestrians off the traffic Janes and a safe distance
from the wreckage. Fhis precaution will not only help
to avoid additional mishaps at the scene, but will expe-
dite the arrival and departure of emergency vehicles.
Furthermore, such action will help preserve evidence
which might otherwise be destroyed or altered by the
movements of curious spectators while the police officer
is tending the injured.

(b) Render additional first aid-to victims if necessary.

(c) Summon additional personnel or equipinent as
may be needed.

(d) Scrutinize the area for an evidence of a “short-
lived” nature, such as liquids which may quickly evap-
orate, and other kinds of evidence which may be altered
or destroyed easily. '

(e) Move or have moved to the side of the highway
any wreckage creating a hazard..

(f) Arrest or take other proper action when a viola-
tion of the law has been committed.

Another aspect of police work at an accident scene con-
cerns the towing away of disabled vehicles. In order to pro-
tect motorists from unscrupulous towing companies, Phila-
delphia strictly regulates the activities of these companies.”
All towing companies engaged in accident work must be
licensed and must file a schedule of charges with the Depart-
ment of Licenses and Inspections. A copy of the license
must be carried in each tow truck.

Before a disabled vehicle may be towed away, a towing
agreement, in triplicate, has 'to be signed by the operator
of the disabled vehicle and a police officer, if one is present.
If he is there, the police officer keeps the original of the
agreement and must attach it to his accident report. The
towing agreement is in a set form and sets forth the towing
charge in accordance with the company’s schedule.

This towing agreement is just that—it cannot also be an
authorization to repair the car: Such authorization can only
be given after the towing is completed. Also, a repair au-
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thorization must be based on a prior estimate of the cost of
repairs.

The towing ordinance expressly prohibits the towing com-
pany f{om offering any gratuity to an officer in order to in-
duce him to recommend the company for towing business.
Tt is a violation of departmental regulations for an officer to
solicit bu.sm.ess fer a towing company. For the reasons ex-
pressed in PGM No. 2 on the Police Career, an oﬁicé\
should not accept any gift or gratuity from a towing com-\\.
pany. '

12. The Controversy Over the
Proper Extent of Police
Involvement in Traffic Work

~ We have discussed the extensive involvement of the bolir’e
in trafic control; )

(2) in enforcement of moving violation provisions;
(b) in enforcement of parking violation provisions;
(¢) in traffic direction;

(d) in accident scene aid, reporting and investigation.

This ‘m\_zolvement, however, has not been free of contro-
versy. It is generally agreed that enforcing moving viola-
tion laws and investigating accidents -are clearly appropri-
ate for police work. Enforcing moving violation laws is
law .e{lforcement to protect lives and property and thus a
traditional police function. Accident scene work is a major
helping function of the police department. It is also related
to enforcemt.snt of moving violation laws as many accidents
1{1volve_ moving violations; also the results of accident analy-
Sis are important in determining proper enforcement against
moving violations.

Many people, including some police administrators, be-

lieve, however, that the police should not be involved in di-

vecting traffic or in.enforcing parking restrictions. This
view _hz}s: alreasiy achieved some results. Meter maids, who
are civilians without full police powers, do a great deal of
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the parking-meter ticketing in many cities. In a few cities,
meter maids can issue summonses, not only for meter viola-
tions, but for any parking violation. Meter maids have
not yet been given the power to deal with violations of mov-
ing vehicles. School crossing guards, usually women or
older men, also without full police status, have enabled
many officers to be freed of school traffic duties. In Pennsyl-
vania, civilians have replaced the state police at the job of
administering driving tests and licensing drivers.

Some planners advocate even further reduction of the
police role in enforcement of traffic laws. Many who feel
this way are greatly concerned with the police image and be-
lieve that traffic enforcement should be separated from
“police work,” by which they mean traditional law enforce-
ment. They argue that the better image for the police
would be that of only law enforcers, with directing traffic
left to others.

The contrary view is that police involvement in traffic
work is good for the police image. The reasoning here
is that trafic work brings the police into contact—often
their only contact—with the “good” citizen and that by
conducting themselyes well in this contact, the police can fa-
vorably impress these good citizens. Those who advocate
less police involvement in traffic enforcement counter this
with the fact that no one likes a ticket, even if it is given
him courteously, and thus it is hard to see how evena politely
jssued ticket can be good public relations for the department.

To many people, even more persuasive than the issue of
the police image is that of practical manpower problems. It
has been estimated that approximately 25% of police man-
hours in the United States are devoted to traffic functions,
primarily directing traffic at intersections. At the same
time, the police departments of miost big cities are 10% to
15 % undermanned because they cannot find qualified person-
nel. Many people, though conceding that traffic control and
parking enforcement dre demanding and hard work, believe
that this work need not be done by people who fulfill the
very strict physical and other qualifications required of
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police officers generally. Nor need the -
; . 4 y have the sam .
sive training as police officers generally. e 1nten

. For these reasons, in 1967 Los Angeles

city in the United States to hire mer% solell);c?g;e fttill‘la-tfiiﬁet:
duty directing traffic. The age, eyesight and weight require-
ments were less stringent than those for Los Angeles qolice
officers. Moreover, they took one week of training aspcom
pared to twenty weeks for a Los Angeles police officer, -

. Thes;? Los Angeles traffic control officers do not have
police” power, but are civilians without the right to arrest
for traffic offenses or issue tickets. The Los Angeles oﬁiciiis
do not feel that this lack of police power will affect th
traffic control officers’ ability to do their job. They believz
that most people obey a man directing traffic simply be-
cause he is there; drivers don’t stop because the persoyn di
recting t%le traffic has full police powers but because he ha;
put up.h1s hand and because traffic is moving across the in-
te-section. At construction sites, for example, most drivers
obey the traf.ﬁc signals of workmen without Vs;orrying about
their authority. School Crossing Guards have also b
successfully used in many areas. o
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1. Juveniles Under the Law

The law has always taken a special attitude towards chil-
dren who commit offenses. Under the common law, that is,
the ancient, unwritten, judge-made law of England, which
America took over in part, a child under 7 could not be
convicted of crime, no matter how grave the offense. Thus
the child of tender years might kill or rob or set fires without
suffering the penalties (often death, under the old law) to
which an adult would be subject. The young child was re-
garded as not responsible, like an insane person, and so not
chargeable with blame.

In the case of children between 7 and 14, the common
law “presumed” that the child was not responsible, but it
was open to the prosecutor to rebut that presumption by
proving that the particular child did have enough intelli-
gence, judgment, and rnoral awareness to know what he was
doing, understand the consequences, and realize that his
behavior was wrong. Since many children could pass this
test, it was not uncommon for eight-, nine-, or ten-year-olds
to be convicted of major offenses and to be sentenced to very
long terms in the penitentiary, or even to death.

Gradually in the Nineteenth Century, public opinion
turned against this spectacle of youngsters being imprisoned
with hardened adult criminals. Reformatories and training
schools were set up for detention of young offenders. Special
programs of education and moral rehabilitation were pro-
vided in these institutions. The legislature “authorized
special kinds of sentences for the young, e.g., detention
until the age of 21, regardless of the kind of crime com-
mitted. The idea was that there would be a better chance
to reshape the character of a young boy under these circum-
stances and to save him from a life of crime.

The next step in this development was to establish a
special court and special procedures to try juveniles. The
Pennsylvania Juvenile Court Law of June 2, 1933, replac-
ing a series of earlier laws, deals with these matters. The
preamble to the law states the philosophy of the Act:

“The welfare of the Commonwealth demands that
children should be guarded from association and con-
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tact with crime and criminals, and the ordinary process
of the criminal law does not provide for such care,
guidance and control as are essential to children in
the formative period of life; and

“Experience has shown that children, lacking proper
parental care or guardianship, are led into courses of
life which may render them liable to the penalties of
the criminal law, and that the real interests of such
children require that they be not incarcerated in jails
and penitentiaries, as members of the criminal class,
but be subjected to wise care, guidance and control so
that evil tendencies may be checked and better instincts
be strengthened; and

“To these ends, it is important that the powers of
the courts, with respect to the care, guidance and con-
trol over delinquent, neglected and dependent children
should be clearly distinguished from those exercised in
the ordinary administration of the criminal law.”

2. The Juvenile Court

The Juvenile Court for Philadelphia is part of the
County Court, located at 1801 Vine Streat, By law it is the
only court that can handle cases involving delinquents below
the age of 18, with two exceptions. Murder cases can be
tried in the regular criminal courts, and delinquents over
14 can be tried in the criminal courts if the Juvenile Court
thinks it best to certify the case to the District Attorney
for regular prosecution. If a case against a 16-18 year old
happens to get started in the criminal court, as might occur
if the delinquent claimed to be over 18, the criminal court
can either go ahead or transfer the case over to the Juvenile
Court.

In theory, what happens in the Juvenile Court is not a
“prosecution” and there can be no “conviction.” Where an
adult or youth over 18 would be found “guilty” for example,

“of rape or robbery, the Juvenile Court will instead conclude
with an adjudication that the juvenile “requires care, guid-
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ance and control.” The idea is not that the State is trying
to “punish” but only to find out what's wrong and how
to deal with it in a way that's best for the child as well as
the public.

Pursuant to this theory, the juvenile court laws provided
extremely informal procedure, because it was felt that there
was no need to protect the child agzinst injustice or oppres-
sion by the state: the state was only trying to help. Juvenile
court cases were not captioned ‘“‘Commonwealth against
Child,” like criminal cases, but “In re Child,” which means
“About Child” or “The Case of Child.” The first formal
paper is called a “petition,” rather than an indictment or
information. It may be filed by anyone who knows the facts,
for example, a parent or neighbor; the district attorney need
not be involved. The hearing is supposed to be held in the
pr1vacy.of the judge’s chambers rather than in open court.
There is no jury. Until the Gault case, discussed below,
therg might be no defense attorney. The judge could use
any information brought to his attention by probation or
other officers without regard to rules against “hearsay”
evidence. "He and the law enforcement officers could ques-
tion the child without regard to ordinary rules against
compulsory self-incrimination. The judge’s discretion re-
garding what to do with the child was very broad. He
could send the child to a reform school or other institution
for many years (unti the child reached 21) even for an
offense for which an adult could not be imprisoned more
than a few months. On the other hand, he might send the
child back to its parents even where he was satisfied that a
very serious offense had been committed.

Under.t.hese circumstances, juvenile courts came under
severe criticism. On the one hand, they were accused of
failing to protect the public by excessive leniency. On the
che'r han.d, they were also accused of arbitrary and unjust
dealing with individual children. Juvenile courts sometimes
appeared to fail to protect the public when they allowed
youngsters involved in serious offenses to go home without
sunstantial punishment or effective supervision. Juvenile
court action can’be unjust when large numbers of youngsters
ave hurried through the court with only a few minutes spent
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on each case and no real chance for the child or its parents
to explain or prove what really happened.

Many of the difficulties of the Juvenile Court are not the
fault of the people involved. Legislatures fail to provide
the money necessary to make the Juvenile Court idea work
the way it was intended. We need more judges, more
probation officers, and especially more institutions where
children can be housed and retrained, and the more danger-
ous ones kept off the streets.

Criticism of the juvenile courts came to a head in the
Gault case.” Gerald Gault was a 15 year old boy who was
committed to the State Industrial School under the Arizona
Juvenile Code. A neighbor lady, Mrs, Cook, had com-
plained to police that Gerald and another boy had called
her on the telephone and made offensive lewd remarks.
Gerald was on probation on a previous delinquency. He
was picked up and brought to the Children's Detention
Home without noticd to his parents. They located him that
afternoon, were told “why Jerry was there,” and were in-
formed that there would be a hearing next day.

On the following day at the hearing, probation officer

Flagg filed a petition that gave no information about the !

nature of the charges, but said only that Gerald was a minor
“in need of the protection” of the court. The parents did
not receive a copy of the petition. Mrs. Cook was not
present at the hearing. Flagg testified to what she had told |
him in a telephone call. There was conflicting testimony as |
to whether Gerald had done anything more than dial the
call to Mrs. Cook. Nobody was put under oath. The judge
questioned Gerald and obtained some admissions from him,
but the exact nature of these admissions could not be deter-
mined later because no record was made of the hearing :

Gerald wa: committed to the State Industrial School unti -

he was 21. That meant up to six years confinement for an

offense which for an adult carried a maximum penalty of 5
A

two months.

The Supreme Court ordered Gerald released on habess | |

corpus, holding that the hearing was fundamentally unfair:

in a number of respects. He and his parents should have, |
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3. The Juvenile Aid Division
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4. Police Officer’s Attitude Towards
Offending Youngsters

This is a very important point. It applies both to JAD
officers and to regular district personnel, since the man on
the beat has first contact with most cases where youngsters
get into treuble. In many neighborhoods a large part of
the beat man’s work is with minors. It is very important for
the beat man to know his neighborhood well, to become
friendly with the youngsters there, ‘‘good” and “bad,” as
well as their parents. Only then can the officer be the con-
structive and trusted influence that the Police Department
wants him to be.

The hardest thing is to really accept the point of view
of the Juvenile Court Act and the Juvenile Aid Division.
The State Legislature, the Court, and the Police Depart-
ment are committed to the viewpoint that we are “aiding”
the troublesome youngster, even the ones who are serious
and repeated offenders. Unless and until a Juvenile Court
Judge chooses to certify a particular case to the district
attorney for indictment, the law and the community want
to try to help him, so far as this can be done without turning
a dangerous person loose on the public. We are not helping
him because we like him, but because we believe that this
is the best way to prevent a troublesome kid from becoming
even more dangerous. And “helping’ doesn’t mean coddling.
Many troublesome kids need strong discipline, and they get
it at Glenn Mills and White Hill when other methods won’t
work.

But the helping attitude does mean that nobody in the law
enforcement process, whecher in the Court or the Police
Department, should abuse a youngster either physically or
by words. He may be ugly, filthy-mouthed, and even dan-
gerous. As a human being you may be angry. But it's your
job to do the best you can to keep your temper and, if
possible, your good humor. Be firm, protect yourself against
physical attack, but play it cool. Don’t swear back at him.
Don't go down to his level; don’t lose the respect of people
who may be watching the incident. Where you must take
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2 youngster into custod i i

. Yy try to give the impress;
you are domg what you have to, for his S that g
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anybody to believe that the Police Department plays fay- .
orites or picks on any group.

Every officer should do the best he can to eliminate race,
nationality, or religion as a consideration in his behavior,
This is not easy. Policemen are human beings, and have
prejudices like other people. You're not expected to like
all groups equally. In fact, you may be kidding yourself if
you say you do. It's much healthier to admit that, because
of your own upbringing or some personal experience, you
do have a prejudice; but knowing that, make up your mind
to watch out for it and not let it affect your official conduct

.and manner. on many f N
There are lots of ‘‘traps” in thinking about race. It's not I;Oi alc'lt<015 other than race. Since all cgroes d
allke or even have the same skin color 12
1

easy to_fool yourself. Eor example, if 500 well—dre§sed ought to be stressed th
‘I(vaersxty of“Pennsylvama students go on a rampage ina ;- used — such a5 “N t at Phl",ﬂSCS“_—quite commonly
Rowbottom," upset cars, and ‘break windows in busses, | the policeman’s dy €gro male” are inadequate. It ;g
some people might take the attitude ”Boys'will be boys, - more pal'fi;1111 u'iiy to attempt to secure and transmit
They’x‘e just working off steam.” The same kind of in'cident descriptive ag ;r ti entifying df{ta, as complete and
in a Negro “ghetto” tends to be taken much more seriously. cause of NL’gron C‘,’[‘? case of white suspects, 4 major
The Philadelphia I?Ollf?é ‘Degartm?nt is firmly committed feeling that in » Hsz’n Tesoniment arises ot of the
to even-handed justice in dealing with disorders, regardless by white polic vany instances he may e interrogated
of the source. physical descri;;ioonﬁ chzf 5.01)8][}' on the basis of the
Another thinking trap may be crime statistics. You are To beh egro.
told or you know that a high percentage of delinquents are to ima f ‘Wle properly on the r
Negro, or a high proportion of the people in prison are The l‘\Igegjot’g‘tYOU were in tl
Negro. It’s easy to jump to the wrong conclusion that a | color or yace i?]ydifo}] ‘Plck u
dark skin is an indicator of criminal tendency. But if you ness. He foels £, isrespectful language, feels a deep unfair
or somebody else looked into the figures a little more, you of what he d'csi ' at you are moving against him not bec air-
would Ie.ayn t'hat these high delinquency rates match up policeman WI _k}’f b?Cause of who heis. It is as ifa sz.Se
against living in rotten neighborhoods with bad schools and borhood 'we orking in an Irish or Italian or Polisii ”é{gllo
high unemployment, whether or not they are Negro neigh Micks or ere to call any kids he picked up there dl.gf]'
borhoods. That’s the case in some parts of the country with riot that ops or Pollocks. Yoy can imagine ¢l ity
very poor Puerto-Rican and Mexican neighborhoods; and at would soon follow that kind of talkg e race
there has been similar experience in the past in this and other - “ The”beSt policy is not to think of the di .
countries with poor immigrants of various European nation- - them” againgt éyq,n We're all A l?'dlﬁavor
alities. See Police Guidance Manual No. 3 on criminology, | grant stocks; and the Negroes, in 'dmez €ans of many immj.
causes of crime, and the relation between crime and race. | ong before the ancestors of m cidentally, were in America
A L. . ) of any boy vau OF many white Americans Thi
nother example of concealed bias is in identification of : an A Y You have to take into custody as . ,,mk
suspects by persons of another race. When one thing is Merican, a Philadelphfan-~who’§ ‘in g::poi!}loi;b;
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i 5. Who Isa «Juvenile Delinquent”?

The law defines “juven
cludes both very seriou
habitual disobedience.?
ordinance” is delinquenc
law. S0 theoretically any
or parks overtime at 2
“Juvenile delinquent

if a juvenile court judge thought he n
care and control. However, it is plain
d such a result. The po

never intende
Attorney is against it.
even more swa
brought in every
matter ordinary trafhic

like adult traffic offenses,

Je delinquent” very broadly. It in-
s offenses and mere truancy Of
Violation of ‘‘any law . . - OF
y according to the words of the
fime a boy commits 2 traffic offense
meter he could be adjudicated a

) and sent away until he's 21 years old

ceded that kind of
that the legislature
licy of the District

And the Juvenile Court would be

mped than it is if the Police Department
traffic violator. Accordingly, as @ practical
offenses of juveniles are handled !
on the basis of summons and dis- .

position in the Traffic Court.

The legislature has

vision of the Vehicle Code authorizing

prosecution of a juveni

‘n the same manner 2s an adult, except

also responded with a special pro- e
[but not requiring}
le over 16 for summary rraffic offenses .
that he can’t be jailed : -

for non-payment of fines.

A series of trafh
offense might indicate
routine sreatment in
Juvenile Aid Di

There are 2 nu

that the youngster needs more t

e e UR At
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¢ offenses or one quite serious grafic:

han |
a trafiic court. In such a case the . -
vision should be called into the pictare. L
mber of other minor law violations which

ing pigeons 2pi i
thgg s[)t‘fg t , I?ecpmg‘ a {iog without a license, litteri
' e 5,1;)7 smoking in a forbidden place ’ i
ction: . i .
for thess 51,7;,,(;;:;(:-t treat or book as juvenile delinquent
for thse si 1y offenses. In some cases, a citati
nons may be issued either by the l)' o o
application to a magisirate ¢ poficeman or on

I -

Facts: 4 youngster is seen writi
o i riting or drawi
in;”;yif?}l o;vzﬁnrgeslto’;[zles al cars on a highway, a::lzlgmojﬁez
ing with @ fire vydrant. These are violations of city

finance A;g ] in some cases of the state penal code1 )
s Tes[.mmtilz)ci)]z;fﬂz the ]urz{m‘zile Aid Division has the
basic_respon beu.y of dec-{dmg whether a remedial
decision will § thenough without taking the child to
s m’,«uid r,Ui()[e qﬂ?cer on the beat may, in cases of
e ren: like;z}tzons by wery young children, with
Wi trn ihood of repetition, 1'ef1'a-in)from
o e Childmm Fustody as a delinquent. Consider
Svors a1 ,,t ’to. its home with a reminder to ’tvhe
e tmublg-miz;’o;:wnt recurrence. An obviously de-
rars, harv‘e\‘ £ bamzoym_q and inconveniencing
oshers, to be brought in for processing by
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Facts: . .
scnool fool all ga ; . N
suddenly finds himself co;r,fmnté’i’m%;iﬁthzsa I;GZZ? qulfll)yea;
. ou

a dozen males are i !
e e are involved, all apparently of high
Action: Here ] ‘
: again, the first d
e ere. , uty of th ‘ i
o Oz{jofgfl d?so? derly conduct on tl‘i}; p{n'tlgfotfgzw o
pl‘ished"‘hg )/;g;){;fl tgheet ;fay for everyone. This acc]cc)i;v
; he names and addresses of se
3 those

do not indicate any basic personality trouble in the youngster
or any special.problems ‘n his family that make it worth
while to call in the special facilities of the Juvenile Ad =
Division or the Juvenile Court. It will be a matter of
judgment whether in 2 particular case the misconduct B
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especially bad or repeated enough so that the offender should” -
be regarded as 2

J.AD.
EXAMPLES

1

Facts: A youngster violates city ordinances by feed:
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delinquent. In case of doubt consult the
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tody, if necessary. Those cases in which dangerous
~weapons are displayed or in which serious injury occurs
should go to court and probably should involve taking
into custody. Police officers working such an assign-
ment should, upon arrival at the stadinm, conlact the
school faculty members who are there representing the
school adwinistration.

v

Facts: On the eve of a high school football home-
coming game, an officer in his cruiser on his beat in the
downtown area gets a complaint that juveniles are
running wild in one corner of the area — racing Guto-
mobiles, shouting, and generally disturbing the peace.
As he rounds the corner near the sonrce of the com-
plaint, he comes across an auto legally parked at the
curb with about 15 juveniles in and about it singing
school songs at the tops of their voices.

Action: In this case there is no injury to person or
property involved. In addition, the officer has no way
of kuowing that this group was involved in the conduct
in the complaint. Afrer stopping the disturbance, the
officer should check the registration of the car and the
driver’s license of the juvenile behind the wheel. His
name and address should be taken, along with a descrip-
tion of the car. This will be useful in the event of
further complaints later that evening. No police action
is called for beyond warning the group about further
disturbance of the peace and about the dangers of
overloading an automobile.

6. Minors and Alcoholic Beverages

Section 675.1 of the Penal Code® makes it a summary
offense for any person under 21 to purchase, consume, Of
transport alcoholic or malt beverages including beer. The
offense is punishable by a fine or up to 30 days jail. Drinking
is often a factor in assaultive crime and traffic offenses, and
this law makes it possible for police to intervene in a pre-
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ventive way even where there is no drunkenness or disorderly
conduct. It also facilitates investigation leading to adult
offenders who have been illegally selling liquor to minors

.O.n the other hand, the law goes quite far in some respects
raising pr.oblems of police policy in enforcement. Modgr'xte
consumption .of.beer by youngsters over 16 or 18 is not‘re-
gardgd as crlmlqal by some sections of the population, i
pcrrpltted and. widespread among young men in the '1m,u:§
services, and is not forbidden by law in some other ;tates
Some minors of 19 or 20 are married, work for a livin.
along w1t.h adults who drink beer at lunch, and ;ne‘ llg
function in an adult environment where it, seemsg n'ltla°}{
for.them to partake of beverages consumed by their‘ clcl;a
panions. Furthermore, with beer sold in groceries mci
otherwise widely available, there will be occasions wheina

minor is “‘transporting” beer
solel .
parents’ home. & lely from the store to his

In.wew of the:se possibilities enforcement effort is focussed
gn (i) alcohol in association with crime-producing or 1af:f:i-
d:int];prodgcmg situations especially juvenile gangs; and (ii)

nking by teen-agers presumably still in the custody of

parents who are or should be i .
. e int : .
children away from alcohol. erested in keeping their

7. ‘.‘Delinquents” Who Are Not Law
Violators: Truants and Wayward
Children

def;Ir'l}i:teioPem;sy‘lvar}ia Juvenile Court Act includes within the
defin ’lttn of “delinquent” some classes of youngsters who
Which‘ aerg:rl:)); ;:\;en thoixdghbthey have not done anything for
v -up cou ¢ punished. The child ma
wayward or habitually disobedient,” or “habitually t::'lx?'z’ntb’?
«ht,

or behaving so as to
. to “en .
himself or others:. danger the morals or health” of

The ma: -

bt t}ferrr;am respons&blhty fqr these cases is not on the police

and he haa:](Ii situations which a policeman has to handle,
ndles them differently from cases of delinquenq;
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based on punishable offenses. T
example, has the main respons
yision of Pupil Personnel an
of “attendance officers,” and
fives” whose job is to presen
serious truancy cases.
EXAMPLES

I

Facts: You have noticed
o railroad yard during school h
trespassing but you have no goo

he has been stealing oF inju
ask him about school he 1s evasive

Action: Ideally, @ child

returned to school or paret
olice. Thus,

in this

d Counseling
several
¢ to the Juvenile C

he Board of FEducation, for
ibility for truants. Its Di-

employs hundreds
“eourt representa-
ourt the more

a 15-year-old boy loafing in
ours. He is technically
d reason to believe that
ring property. When you

or defiant.
situation should be

stal custody with minimum

the state Guide for

interveniion of the P
School Officials and Police® says:

Cooperation between

a. If school is
return the
brief report ©

b. 1f school is not in sessi
contact the parents an
ence if possible.

c. If the parents canno
vey the child to p
matter to the Juvenile Unit or

f the cirgupistances
d request

t be located

However, in a big

patrol officers to Ut
the proper school, and take the ¢

specialized Juvenile
or handling these problems.
should be taken to the district
booking as @ juvenile delinquen
to J.A.D. Unless J.A.D. has
some more sert
officer will follow the course
Guide, without booking the

linquent. It is jmportant in Sue
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ficer will
their immediate pres-

the police should con-

olice headquarters and refer the

officer in charge.’

1ot be practical for
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nild to the school. The
he police agency
Accordingly, the boy
police station, not for
t but to be turned over
to believe that

wed, the J.4.D-.

reason

indicated by the staic
child as a juvenile de-
h cases that detention at
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the police station b i )

4 e restricted to th .

time ) e absolute mini

iy necessary to return the child to per inimaum
sible for its welfare. persons respon-

In exception
al cases, where th ild i
ot PN he child involved is ve:
%ovnegi?’:zde;fbeyp‘;’t;l‘)l officer happens to know Cilzjzt‘vf;;y
/ ’ , ith a parent availabl ¢
the child may be taken there directly e to take charge,

II

Facts:
you that t:;;fier %) tyheez;-oorl;ather: of a child complains to
. -year-old won’t go to s :
them, and has come home occi]zsio lfhaol, aisobeys
alcohol. onally smelling of

Action: Tell the paren

school a 1ts about the availabili

and theat]t ;Zj:;llcedqgicers, the Family Service [;l;teync‘)f
linquency Petit'e id Officers. A parent may file a dz)
of one of the 150;,1 but should not do so without advice
of ome ol e o "tvzc]es mentioned. Although the facts
Law, the uniforr gfilmcqlly within the Juvenile Court
sbility by takin;ethfogc'idm‘ould not assume respon-
should répors the mattgruté }nftfoDcustody, but rather

8. Neglected and Dependent
Children

The Juveni
nil : :
only ovéjr delineufourt Act gives the Court jurisdiction n
of neglected aqd H;S’ but also over the quite different cl o
who are aband:ned ?)pef?deni children, These are chil?::E
. r homeless or wh
proper cz : r whose pare !
ranf care of them, or children who “afso nts don ¢ fake
, vicious or immoral persons.” ciate with vag-

This is an alto i
ltogether different iti
queney : propositio i
duen 2;] . 'gilleincl::idren involved are youlslger orrll glizrr;vg:lm-
being & dange(rl tnt ggaup. Th.ey are in danger rather tlage
iy lonr o others. As in the case of a child wh s
mporarily by its parents, the neglecteVZI (z)lnl;
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‘dependent child isn’t doing anything that calls for punish-
ment {except maybe punishment of the parents). All the
officer has to do is see that the child is taken where people
will care for him. This usually means that the officer
first takes him to his home. If there is no home or if the
- home is plainly unsuitable (parents drunk or insane, etc.),
then the child must be taken to a suitable social agency.
There will be many cases where the officer on the beat
must make a judgment whether to regard the child as de-
linquent or as neglected. If in doubt, take the child to the
district police station and notify the J.A.D. )

9. Curfew

Philadelphia has an ordinance making it unlawful for a

child under 17 to “remain” in a public place, amusement
place, or private business establishment after 10:30 at night
(inidnight on Fridays and Saturdays). Remain means
“loiter, idle, wander, stroll, or play.” The wrdinance doesn’t
apply where the youngster is accompanied by a parent, or
engaged on an errand for a parent, or has a lawful job dur-

ing curfew hours.

The ordinance provides that a police officer who finds a
minor violating curfew shall take his name, address, age,
-and the name of his parents for report to the Juvenile Aid
Division. The child is to be told to go home immediately.
The J.A.D. will notify the parents of the violation.
Parents and owners of establishments who “knowingly per-

mit” violations can be fined.

The curfew ordinance is very broad. There can be many
situations which are technically violations but where it
would be wrong for a police officer to do anything about it.
It would be contrary to the intention of the law and to the
interests of the Police Department. The ordinance states
that the purpose is to deal with “menace to . . . public peace,
safety, health, morals and welfare.” Accordingly, the Police
Department has understandings with various church and
school groups, for example, that children can attend parties
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. EXAMPLES
1

Facts: Youngsters are coming out of 4 movie al
10:45 P.M. on a mid-week evening, and strolling off
in an orderly way. Under the curfew ordinance, they
shouldn't havve beeri it an amusement place after 10:30,
and shouldw't be sirolling the street at that time.

Action: A general admonition to get home promptly
is all that is called for. The wviolation is trivial (like
the motorist who is exceeding the speed limit by only
a couple miles an hour), and the situation is self-

~explanatory. - -

Facts :M/flt’ﬂ?‘ AM. you stop a4 car going the wrong
way in a one-way sireet. The driver appears to be 18.
His companion, male or female, looks 14.

Action: Beside the action you take on the traffic

offense, make the curfew inquiries, and unless absolutely
certain of the legitimacy of the situation, take the
youngsiters tc the district station for handling by the
7.4.D. The violation is nol a minor one, and it is im-
portant tu enforce the ordinance even-handedly. The

public must not get the impression that the ordinance
is enforced only against the poor or minority groups.

10. Questioning J uveniles

and rules on questioning adults are
:dance Manual No. 4. Do different
f juveniles? The law on this is
but one thing is clear. Under
hild, any more than an adult,
either by physical force

The general policy
discussed in Police Gu
rules apply in the case o
unsettled in some respects,
no circumstances should the ¢
be compelled to answer questions,
or psychological pressure.

In some ways, the juvenile's privilege against self-incrim-
ination may not go as far as the adult’s. It is unconstitu-
judge, trying an adult, to put

tional for a prosecutor or 4§
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him on the witness stand and ask him uesti
: A 3 ¢ d ask. questions, eve

%\ehs ia;ili(;\\i/:cz;;)tc‘llilrlr;nl;;si rpir:ls;ﬂege agafinst self-i’ncrixgig:;?ognh
The idea at s erence of guilt might be d ‘
fron im;r;l;il;m?egs to answer, and that the si%uation ftig,l?
B practicep‘ sure on the accused. But it has been ac
copted B qmﬂé.t.m juvenile court for the judge to ask thf;
soungster refzonsl, and to take into consideration his an
B Gal;ltsa to answer. This secemed constitutio;x;i
. question; f(c)efsehbecause the judge was supposed to be
e r the purpose .of helping the youngster
o B ju'ven'lo the law provides that what the yo

ile court cannot be used against himylztltt:%-

On the other hand, the ; i

oon r hand, ju\{emle gets more protection i
emm;{gy:he;gag;st pohc’e E](uestloning than an adﬁlt gfzcttslor%‘:;
examg er,lougg tot}gstlclr. $ "consent” to answer question:; ma
not be enough to egalize if it }'1e Is too young to realize tfl)e,
oo Ev‘en ;g};nc§sf or if his parents or lawyer are not
D answerser of.a lawyer’s services and formal warn.'
ing that an may be used against him ma ‘ b

gh in the case of an ignorant young child. yoner e

On the oth ; . :
ol where tg]eerr?ai?%, uéarnmgs. would appear to be required
suspect in an effort iy e'a-se,“es,‘)f questions directed at a
confession. A ol tﬁ e11c1.t incriminating admissions or a
ask questions 0113 ‘ﬁiz,xan, like any other person is free to
the child fo mot in custady o v &8 adults, especially wh

ustody or restraint. y where

Some i
Vorking Rules on Questioning Y oungsters

A. So lo

- n . . .

nor trying to ?)i::ssyou (;re just picking up information and

to, fodl face to komfzt ung on the youngster you're talkin

25 possible witl’;m children questions, in as friendly manneg

are bound to ansc::;rtgrmt and withont suggesting that the}r’

ecause you ar :

of counsel ¢ . you are a policeman, No -

¢r warning about self-incrimination is rf:qu;)rfgcai1

B. Even e ]
the rireen ;zizg; e nivou are taking custody of the youngster
P ‘afy makq it appropriate for you to ask z:
the o stion r information immediately needed so t!
n make the judgments required on the scene "
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EXAMPLES
I

Facts: The officer comes on a child who is apparently
lost, or runaway, or iruant, or engaged in Minor Mis-
chicf not seemingly calling for more than a reprimand
or taking the matter up with parents.

Action: The officer may, without formal warnings as
to counsel or self-incrimination, inquire as to identity,
address, and the immediate situation at the time the
officer comes on the scene, SO long as the questioning
does not take on the aspect of systematic interrogation
to lay the basis for charges.

II

Facts: The officer comes on the scene where a group
of youngsters have apparently been involved in a purse-
snatching. The adult wictim-has hold of one and identi-
fies another as participant. :

Action: The officer may detain the group for an
emergency sorting out process, in the course of which
he may ask a few questions to clear up just what 1is
going on, for example, “Who has the purse? W ho
was that kid that just ran off? What did you do to this
lady?" It is plainly absurd to offer the boys cotinsel in
this situation, or to try 1o explain the privilege against
self-incrimination while trying to hold onto several
hostile youngsters. The alternative of taking every-
body along to the district without some initial effort to
clear up just what has happened, who is involved and
who is by-stander, is also clearly undesirable.

C. Do not enter into an extended or systematic interro-
gation or try to get a written statement. Thatis the job of
the J.A.D. officer, who before any interrogation will give the
youngster a standard warning regarding his rights, inclad-
ing the right to remain silent and the right to counsel.

D. While the youngster is it custody and on the way 1o
the District, if there's going to be any further discussion -—
even voluntary talk by the youngster — give him the stand-
ard warning at the earliest possible moment.

22

A 8 i e a1

11. Taking Custody of Delinquents:
Protective Custody of Young
Children

o sfaguard the child and. the porence Lromse i
control ‘of the child; 2) to sull))j{:cetnfxscll:lti(r:lr%t ¢ kéepiﬂg
%ff%if}?fjsmg%mn, discipline, and correctigg{ltm?:slgre?
The becausr;cih etw;en the’ two should be kept clearly ir;
e diﬂercnte.polxcemnn s right and duty to take custody
o okt difer in t?e two classes of cases. If it's a matter
of protecti eVc'>(ri parental custody, the policeman can act
in regard tZ vc;yi?ocsnzrfc;rili(gl?gr;dnglg e oot only
 rega v o appear to b i
g:gi%le;?us circumstances or otherwise I?E a situa:ié?lsivc;xrel‘n
" zcglgarentstwoluld like to have their child picked up h
ren ge ry 1 .
s child ind%pe:dcii‘lt,_ 1{\1/;0 the teen-age category, they be-
come roxe independ. ost parents allow them to move
are supervisiof ’[?ﬁ ood a’nd the city more and more with-
o papervisio . ey don't expect the police to be picking
ub thelr tee-{-qg elS, alt least during the day-and early evening,
and the that‘ “‘mgs rs tgemselvcs would strongly resent inter-
rence th and‘ mr;ot \alsed on some evidence of wrongdoing.
e re clearly independent the child, the les
e it is to take custody for protection, and thz

- stronge i
ger must be the evidence of misbehavior, until ulti-

mately, i
th ggr’le?althe Icas.,e ?‘f of’fendcrs over the juvenile court age
rule 1s “no interference without probable cafse,

to arrest.” See Poli ;
. olice Guidance Ma
nual N .
and other law enforcement stops. ual No. 4 on arrest

Some Working Rules on Taking Custody
for Delinguency

A. Don’t o
around when take cusiody Of.a youngster or order him
asking hi you can accomplish your purpose by politel
g mm quesitons where you find him ¥ pontely

B. Inca :
s for ”wszr(;‘]:fa stop on the street, stop the fewest individ-
. est time shat will permit you to accomplish
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your prpose. Where the situation requires any substantial
detention; the youngster should be taken to the district and

turned over to the J.A.D. which is responsible for all police

custody of children.

C. If i's necessary to take custody, do so with the least
possible embarassment to the youngster and his family. For
example, in picking up 2 youngster at school, work through
the principal's office. Have the youngster brought there,
instead of going to a classroom for him, shaming him in
front of everybody, and giving him reason to put up a big
front of resistance or disobedience. If he works, try to ar-
range to pick him up before or after working hours. Unless
thare is special justification for doing otherwise, don’t get
him out of his home in the middle of the night, disturbing

the family and its neighbors.

D. Notify parents or the people he lives wilh, as soon as
anless there is a particular good reason not to, for
' these other people have been engaged in criminal
activities with the child and have been or are about to be
arrested. In the ordinary case of a pick-up on the street, tele-
phone his home or let him do so. If there is no telephone,
walk or drive by his home to leave word, even before you
cake him to the district. At the very latest, get the word to
the parents promptly upon arriving at the district. Parents
or other relative, employer, attorney, or other person inter-
ested in the youngster should have the earliest possible op-
portunity to come to the district with the child.

possible,
example,

E. Do not detain or transport juveniles along with adult
offenders, if you can help it. Remember that we are trying to
keep “Juvenile delinquency’’ and 5 dult crime” on two separ-
ate tracks, with two quite different attitudes and methods of
treatment. If the youngster finds himself in the wagon ot
in a police station cell next to adult drunks, prostitutes, and
pickpockets, it will be no use pretending to him that we are
trying to “‘help” him but “punish”’ the others.
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123 Fingerprints; Photographs

o ;Il')}l:nle pre:sump’iion is against taking fingerprints and photo
raphs in juvenile cases. But this may b in 2 lance
with the following policies: 7y be done in accordance

No fingerprinting of children under 14.

exiﬁgﬁfpn}r}lt only[ in serious cases of the sort where police

ce shows that prints will be useful i 1

s ul in solving fut

cases, e.g. homicides, ra - - avated

, rape, robbery, burglar -

assault, house breakin : e
: s aking, purse snatching and auto th

Prints are made only at direction of the J.A.D oﬁicereft.

ot}il;*n;téeir? retainfzd in Juvenile Aid files, not forwarded to
cies, or incorporated in adult fil ;

: ' : es. They are ac-
cessible only to the Juvenile Court and other police }zrlgencies

Cs i i i
s 'zlt;(:i f}f:jizsetr;olzed if JA]l) lg satisfied upon investiga-
was not culpably involved in th
or when the juvenile reaches 21 i 1 AN
. s 21 if thereisnor i
tional delinquency after if, i et A
y after 16 or if, in the opini
. pinion of J.A.D.
any recorded offense in the 16th or 17th year was not .sTerioI?w’

In additi .
pl'intsnggljﬁi‘ozgngi)e:lﬁiﬁbrégf’f}[zrmts that will go into the file,
e taken as an investigative aid i
current case. If latent prints are found at tl : rere
o _ : 1e scene and ther
thgeg;{cg;o llaleheve that a particular juvenile participatilelirex
comparisor; ee ma}; be printed for purposes of immediate
comparisor ,1bx(r)en i Ih1s prints co.uld not be filed under cri-
ferie should‘b ve. If the result is negative, the fingerprint
Chrd shou maedlmmed_u.xtcly dgstrqyed. If it is positive, it
warded to the cgu?t p;fl tth(;fcatshee' mViStig&tive e oot
< posiive comparicon, the pe is not sent to court despite
e I 1, the prints should be destroyed or
B téllllee sgaoelciial permission of the juvenile court judgye, ﬁleci
ith the e copy qf the investigative report. It should
go into the juvenile fingerprint file.

P
requl;:ttzgfr;ilsl)are to'be r'nade and retained only on special
et < Id. D, odeanIy only for temporary use in iden-
. Identification from photograph, always difficult, is

especially unreliable for j : .
pearance very rapidly. ¢ juveniles who are changing in ap-
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13. Gangs

There are all kinds of “gangs.” Some of them regularly
give serious trouble. Others rarely give trouble, usually of a
minor mischief sort. Even the ones that give serious trouble
probably spend most of their time in non-criminal activity,
providing the only tgocial club” available to the members.

Moreover, it is important for the police officer to bear in .

mind that there are some members of even the most trouble-
some gangs who belong because they’re afraid not to belong,
or as 2 means of self-defense against other gangs. The rea-
son for bearing this in mind is that dangerous gang activity
can be successfully suppressed only by zeroing in on the worst
elements. The policeman who doesn’t discriminate between
the “good” and “‘bad” gangs, between the “good’ and “bad”
members of gangs, and between “g00d” and “bad” behavior
even of the bad gangs is just going to make matters worse.
All the boys, good and bad, will learn to hate policemen and
law as stupid and unfair.

So the best advice to police officers is to be fair and, so far
as possible, to treat every member of the gang as an individ-
ual, who may or may not be party to the disturbing or crim-
inal behavior that brings the police into the picture. The
fewer people you have to use your authority against, the
beiter.

EXAMPLES

1.

Facts: Someone telephones a complaint that a gang
of teenagers hanging at the corner of X and Y streets
is creating a disturbance and calling obscenities 1o
passing women. You arrive on the scene and there is a
group of boys lounging outside a corner candy store.
They are no longer creating a disturbance, perhaps be-
cause your squad car has been observed.

Action: Try to get the ring-leaders identified by the
storekeeper or neighbors. Warn them and let them see
you make a note of the warning in your notebook. Let
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the rest of them know that you are aware that others
were involved too, but that some were not, and you'd
be sorry to have to take further action.

~ Do not order the entire group to leave. Corner chas-
ing has been found generally ineffective to maintain
order and needlessly irritating to minority groups. The
gang will collect again either at another corner or z'zt the
same one the minute you leave. And they will be more
determined to defy the police or harass the complain-
ants by renewed c'iisorder. Sometimes it will be helpful
j;;t to stay a while and keep them under surveillance.

ungs may get so dull that the group disperses vol-
untarily. If the group has dispersed before you get

_ there, collect whatever information you can; but do not

pick up an inc{fiv.idual boy who may happen to be stand-
ing there or sitting on a nearby doorstep.

II.

OrUF'a;cts: there has been a shooting with racial or gang
ertones in a school. Isnmediately afterwards there is
general tension in the neighborhood. You encounter
groups of known gang members on your beat. ‘

trojzlcyglgodn: .If th)ey appear to be moving towards a
e c’n,im or in the dzrectfon of a neighboring gang’s
ry,” advise them against it tell them not to look
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ome. Notify J.A4.D. at once.
‘Stay with the gang as long as possible so that your pres-
ence helps to cool the situation. Do not, whether you
are the district man or J.4.D., give them orders which
you are not prepared and authorized to enforce. Pick
them up only if you have some ground, other than just
being members of the gang, to believe that these indi-
viduals took part in the unlawful incident ai the school,
or if they are presently engaged in substantial delin-

quent conduct.

for trouble and to go h

I11.

Facts: There has been a serious criminal incident on
your beat. It could easily have been an incident in con-
tinuing hostilities between WO gangs, but you have
nothing to go on. An unknown person telephones that
X, one of the gang leaders, did it or ordered it.

Action: Pick up all the information you can by dis-
crete questioning of cooperative persons. If you think
it will do any good, talk to X at his home or if you en-
counter him on the streel. If you get enough informa-

tion to warrant an arrest, pick up the suspects pointed
to in that information. Do not round up all gang
members for questioning in the district.

T Rt en s SR Ve e

SOURCES AND READINGS

AII 9 1
« ar

Operational Procedur ]
Youth (1963) ocedures for Handling Children and

c L
omment, Criminal Offenders in the Juvenile Court, 114 U

Pa. L. Rev. 1171 (1966)

Dade County (Florid :
a) Traini .
quency (undatedg raining Course in Juvenile Delin-

Goldstein, Poli :

, Police Discretion N

Process : retion Not To Inyoke the Crimi
s: Low-Visibility Decisions in the Admlirllril:tiil

ton of Justice, 69 Yale L. J. 543 (1960)

Note, Juvenile Delin
en delinquents: Th i
Individualized Justice, 79 i—IIZ?i’IC%, SI%ZSIC $705111'(t?922;1

Myren & Sw i
yren & Svanson, Police Work with Children, Children's

Bureau, U. S. Depar
Welfare, 1962 epartment of Health, Education and

O'Connor & Wats
. atson, rent :
Crime: The POHCCJE\OT?I(CI916):§mquency and Youth

Philadelphia Poli
L ce Depart H . . e
vestigators Mamll)aqlr ment, Juvenile Aid Division, In-

Pol; o .
olice Work with Children, Practice Guide No. 3. P 1
. 3, Pennsyl-

vania Department :
dren and Youth,nl 906f3Puth Welfare, Office for Chil-

Sherid .
ri Sﬁéns':aﬁfiallds for _Iuveniie and Family Courts, Chil
tion, anduééle]fo-' 5. Department of Health, Iédu:a-
National Counczﬁ eo*z( 1(3916'6), WighDCOOperation of the
at] 1L OF ‘ime an eli
National Council of Juvenile Court ]ﬁgg:gcy and the

Wat i
atson & Walker, Training Police for Work with J
u-

veniles, Internati
ational 0t .
1963 mAl {&ssocmtxon of Chiefs of Police,

:
i
H
{




FOOTNOTES

11 Purd. Pa. Stat. Ann. §§ 243 and following.

387 U. S. 1 (1967).
11 Purd. Pa. Stat. Ann. § 243(4) provides:
(4) The words “delinquent child” include:
(a) A child who has violated any law of the
Commonwealth or ordinance of any city, borough or

township;
(b) A child who,
habitually disobedien
parent, guardian, or custo
(c) A child who is habitually tru
home;
(d) A child who habitually so deports himself or
herself as to injure or endanger the morals or health
of himself, herself, or others.
nd IV are with minor modifications quoted

Children, Children’s
d Welfare (1962),

by reascn of being wayward or
t, is uncontrolled by his or her
dian or legal representative;
ant from school or

4. Tllustrations ITL a
from Myren & Swanson, Police Work with

Bureau, U. S. Dept. of Health, Education, an

pp. 48-49.
5. 18 Purd. Pa. Stat. Ann. § 4675.1 (1966 Supp.).

6. Department of Public Instruction, Commonwealth of Penn-

sylvania, School Executive Ser

ies No. 2 (1962).
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1. Balancing Order and Liberty

One of the toughest problems the community and the
Police Department have to face is how to deal with mass
demonstrations, parades, picketing, and other crowd behav-
ior that involves or threatens to involve public inconvenience
or danger. The reason the problem is tough is that we—
law enforcement officers, law-makers, and the community as
a whole—are often caught between two opposing pressures,
two opposing obligations. On the one hand, it is the duty of
the police to maintain order, to keep the streets and side-
walks open to travel, to protect residents and passersby
from unreasonable disturbance, and to prevent riots. On
the other hand, people have the right to come together, to
express their opinions, to hear and make speeches, to com-
plain about conditions they don't like, to support or oppose
candidates for office, and just to have a good time together.
The police are under just as much duty to protect these
rights as they are to maintain order.

If the police department bears down too hard on main-
taining public order—if, for example, they tried to stop
every meeting or union picket line where there was a risk of
fights breaking out—the Department would soon be criti-
cized, properly, for excessive interference with citizens' lib-
erty while trying to maintain order. If the police never in-
terfered with a meeting, even when the meeting blocks a
busy intersection, or an angry crowd is being urged by a
speaker to set fires and break into stores, the Department
would properly be held responsible for the ensuing trafhic
jams and riots, that is, for failing to protect public order
out of excessive concern for citizens' liberty. The proper
adjustment of the conflicting demands of liberty and order

is one of the central problems of all government. As we

shall see later, it is not left entirely to the discretion of the
Police Department, but is controlled by law and by consti-
tution.
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The need to take account of liberty as well as order often
puts the Police Department and the individual policeman in
the uncomfortuble position of having to put up with and
even protect demonstrators whom the police and the ma-
jority of the public may not like at all. All sorts of people
want to speak, march or demonstrate: pacifists and war vet-
erans, Nazis and anti-Nazis, people who are for and against
racial integration in housing and education; people who hate
or fear Catholics or Jews or the police. Because all these
people have the right to express their opinions and preju-
dices in public, the policeman will sometimes find himself
observing a picket line or listening to a speaker for a posi-
tion that the policeman finds obnoxious or dangerous. The
policeman may even find himself detailed to protect this ob-
noxious person from a menacing crowd of hecklers and
counter-pickets.

Unless you understand the reasons why the Police Depart-
ment must be committed in this fashion to protect liberty as
well as order, you may be unhappy in your professional
work as a policernan and out of step with what the courts
are doing, and must do, under the Constitution. The rea-
sons for allowing and protecting unpopular minority dem-
onstrations are not just technical or legal. The Constitu-

tion guarantees such protection as a result of centuries of . -

experience in this and other countries. This experience dem-
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onstrates that, although there are risks involved in letting = -

all kinds of agitators speak their piece or circulate pam- = =
phlets, it is even more dangerous to let any government de-

cide what can be said or published. Governments which
have this power to suppress freedom of speech or press or

assembly always seem to find more and more to suppress un- .

til all criticism of the government and all political dissent :
becomes criminal. :

Limiting the government's power to suppress only “wn .. -
reasonable” or “irresponsible’ dissent doesn’t work because -

the people who make the governmental decisions represent

the great majority who are satisfied with things as they are. .

Fundamental opposition generally strikes them as unreason-*

able, especially if the manner or style of the criticism is
harsh or outlandish. The makers of the American Revolw -

£

tion and the framer
. amers of the Congtitygi
. . ) titio
flil) lence with the relatively mild British c‘:en};ac-I ISUCh °
lic Sgbt"?tdenTy government any power to edit gy ¢
tion 1g‘ai§;st I}ely tél-ought that the better and s
: misleading, provocat] .
or de; . ) Vocative, or irres ible
s p?:cn;fil;tmn was the liberty of others tﬁo'?rzblb S%eeCh
if its ideas la:gnll)g::lnon to_ﬁersuade the public‘, a‘:neifw:i:};‘
é aseless, will almo -tai X
reasonab o J ] st certainl
schools aifdnngjonty W.hose Views are taught };nkzxz o tfll?e
television Inksﬂ]r;:ssteg mf{hc newspapers, magazines f;d' N
. rt the Ameri ituti L, a80,
that prop: . tCrican constitutiong ition |
Propaganda is dealt with, by education ancli 1(3)(;lslmon IIS
€r vol-

untary methods
» hot by governm ;
X ent coer .
€an position is to tryust the good se ihe: The Ameri.

tae foolish and dangerous

There is 3
another reason f
. . ! or the large
3meucans gitve to minority expression e reado
m.t J'O?)ZL’ mmnorities tyry out to be ;
Inajo“ltleS. . ..
— r;1inimmgnlvy mzr;or:txes, at first, favored social securit
. wage laws, or were : ¢ ity
child I o . ' were interested . .
believgbmt 21 pollution of air 4ng water Vex.l; fplevenm;g
! at nrst that the world ' €W people
circulated r'd was round, that th
erned Wit;gll:?ufi gtiie t:I?ldy, or that countries could Zeblg%(zfd
. e anti-slave . §
country was s : . 4VEry movemen i
Civil %;‘:‘S éldfsglsefi minority for 4 long time betfo“r1 ttllus
. - Lhristianity jtself Started out ag g tiny e the
as g y perse-

cuted, and derid . .

Lo an ed minority whj

vhich tl

tried to put down ag dangerous e Roman government

; ad ex-
1p that they
COnti"Ql pub-
afer protec.

*dom  which
- Experience shos
right and end up as

Minorit ini i 4
wiomp )irt i’pex:xo:ftmay‘ be helpful even when it is clear]
bone et le' ; en is. It forces the majority to thinIZ
cholpginorer er.nm they may have taken for granted, P
maiorit, Periment with “planted error” has showr at
Jority judgment Improve cimenters bs
fange to have one member i

answer to test gque io Fina reedom
swey questions. Finally, f d
: . y
Opinions off thejy chests may , v
H

ar
;‘ .xesijbe a peaceful outlet for

; .
S¢ De expressed in violence if they

sist on a wrong

to get “wrong”
g
for some would-be revolution.




George Washington said:

1f men are to be precluded from offering their opin-
ich involve the most serious an
alarming consequences that invite the consideration 0O
mankind, then reason can be of no usé freedom 0
speech may be abolished, and, dumb and silent, we may

be led like sheep to the slaughter.

ions on matters wh

2. Civil Disobedience

In connection with demonstrations and riots, you will of-
ten hear references to “eivil disobedience” and “pon-violent”
resistance. What is generally meant is open violation of the
law without attacks on property of persons. For example,
persons opposed to war may announce that they will not
pay taxes to support the war, or that they will refuse to
serve in the armed forces. They know that such behavior 18
ed, and in effect they are invitirg arrest and prosecu-
tion in order to attract attention to their protest. One of
the most famous incidents of this sort in American history
was the refusal of Henry David Thoreau, Yankee writer
and philosopher, tO pay taxes to support the Mexican War
of 1847, as 2 result of which he was jailed. His essay on
Civil Disobedience popularized the phrase, and argued for
the moral obligation to disobey the law under some circum-
stances. Lhe history of this notion goEs back for ages.
Early Jews and Christians wilfully disobeyed Roman laws

requiring worship of pagan gods. In the American revolu-
tion, the colonists wilfully disobeyed the 1aws of their coun-
try (England at that time) regarding taxes, smuggling, et
as illustrated in the famous Boston Tea Party. In modern

times, Ghandi used civil disobedience in India in leading the
country to independence from England.

penaliz

In this country,
gro leaders have taken the same course. Lheir peo

sing #2.d den.onstrate in places W
They may lie down in streets and passageways. W

amounts to illegal obstruction.
rants or other premises to protest segregation.
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Rev. Martin Luther King and other New
ple may
here this is against the law. =~
here this :
They may tgit in" restau
Sometimes '

the activit
¢ y may actually be ]
although prohibi y be lawful under the ituts
gh prohibited by an unconstitutional st'xgl(::zsf)ltumilr}’
¢ r ordi-

nance. In other si .
sents a true ci r'ISIctifmtlon% the behavior is unlawful
vil disobedience situation ul and pre-

The police have no al i
e B alternative under such ci
but fo ¢ lf;)gkclzrthgl}?w under the direction c:f Csltl;:)ljﬂs‘:?nc{;is
e e gec}dxcal authorities. It is not for theoll’ ?’ :
e o Et e'wl}en. d_1sobedience to law is mo0 llie
justified, peop.le irxlrelx\%r 1r}d1v1dua1 policeman can reco rxil' .
B s oo oo 1\}121 Germany were morally jus%iﬁlzg
e e azi racist laws. But, where the 1e
that is being viols flS.I:lOt so clearly inhuman and unj ot
is a fair chance to change laws by &riilflzi,
¢ l

democrati

atic methods, no

to ) government c: .
use lawless methods to change laxizsmn concede the right

Because of the speci
o Deeause of the special problems involved in all ki
departmleittlso?lsaxizcgldmlg civil diSObedienc(S lr?loa;iltlfrlx{lmdsl‘Of
units trained to deqleye- oped administrative and Opef’lot'lce
vention and Contrc;l \?th them. The FBI Manual on‘PI{lg
“This organization l0 Mobs and Riots (1967) states tlie-
large, congested 'mad concept is particularly well suited faF
National Crime éo C?“’{Pk)f communities.” (p. 42) Tfl
Disobedience Squadnilmll)slm'on in 1967 commended the Ci ]'ci
in dealing cficotively ‘r;ithucllfécrlnelp’hm as “‘unusually Successlfvél
good relations with the demor?srtl:i;rtz:)trlsl’l’sl “%iirlr?eml\z/llilltaining
: agazine,

December 9, 196
Y 6) .
ence as follows - p. 57, reported one Philadelphia experi-

.. 1In one m
onth, Philad .
demonstrati y rha elphia alone pr
divorce rlzz;zns afgmmt such diverse targétosdlfllzecll '
‘power, and tlr’1es"3"t rape laws, slum landlord; bllarg
iet Nam war. Even the Janus S "
¢ ociety

hit the bri :
ricks, indign
homosexuals. ) gnant- because the Navy excludes

In drawi i
ng a line bety
oA between lawful and un
heep ordesr’ ghsl ‘pohce face a tougher taslg?Vthfsl fo
seep order v rilgeiltls)roxcémg peaceful dem’onstz',artr(l)tz'ssE
barrassi fai Al P \
onstitationa police effo :
g failures. Although good intelligrgflcaéle eml;
wor

5
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pre
“time to study the widely varying p

police can afford the
lans and personali-

ties of protest groups. As a result, they often send too
few men to shield pickets from counter-pickets, or they
go to the other extreme and send so many that they

cripple law enforcement elsewhere. Worse, too many
police respond too readily to demonstrators’ taunts.
And when choleric cops blow their tops, the skilled
rabble-rouser is delighted, for it is “police brutality”
that attracts TV news cameras and dramatizes ‘the

cause.”

EARLY WARNING. To prevent such errors,

Philadelphia police are developing a new specialist: the
“civil-disobedience man.” ... However small in num-

bers, the squad is worth a division of oldtime head
bashers.

For one thing,
befriend all sorts
fore they become unciy

vents and solves crime, few

C.D. men go out of their way to
of potential demonstrators long be-
illy disobedient. ... As a result,
the police department knows precisely what size force
to deploy without wasting men. Sometimes an entire
demonstration requires only two C.D. men (invariably
a white-Negro team) ; alert to changing moods, the
team can summon help quickly if things start to turn

ugly.

3. Limits on Demonstrations

A. CALLS TO VIOLENCE; T HE CLEAR AND
PRESENT DANGER RULE
Although the Federal Constit

forbid any legal restraint o
communication), some kinds of speech are su
ernmental and police control because they are closely linked

to action. There is no doubt, for example,

be prosecuted for soliciting ano
accept a bribe, although soliciting co

6

ution literally appears to

f freedom of speech (and written
bject to gov-

that a man can .

ther to commit murder or to
nsists of just words ad-

YN B

R V]
N
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dressed to another. If the
dressed . murder were carried
thc:fllgt}?lh(i:glgglbe convicted of murder as an accom;l?ct;: t’tlﬁ
AT Sir);.cjzox}lnegthn with the offense was his VC;‘b"ll
nstiga b‘é 11i[|;1 ar gf incitement to riot is a crime. HO\:V.
ever, (0, be %th 0 ;:hls crime Fhe speaker must call for
actio things 0 noufg 1 that he stirs up the crowd by telling
them thing ,to ue or alse,'thnt make them angry and theré::
fore Tikely ‘resort to violent or disorderly action Tl
preme Court of the United States has put it this “"ay‘ *

Those .
o do Sfortrtl)e\txlr}}om advocacy is addressed must be urged
merel Jing now or in the future, rather tha

rely to believe in something.® ) an

This Constituti
utional freedom to i
: advocate beliefs ex
s . eliefs ext
govemm'tec:l\;oi(;art;ng the belzec{ that violent overthrow ofer:l(llz
. cessary or desirable, so !
governmf et 18 : able, so long as the speaker
! thmlfhrlllg for action on that belief. So agNegro :).;3_'11\51
" ‘)}/{ awfully tell an audience that “Whitey will nev l‘m'mt
tc[;)r Ol; l}));;Vl}reges unless we use force,” because thut's C; gwte
: ‘ . ¢ 317 a maft-
trio. o lif; .S{';[L‘ltllatﬁk}.cnfi of a propositicrnt can sometimes '11)e
true, . 0 ith Africa or when the Irish or the Ameri-
e mnnoiglamitnBrngh government, What such an
¢ : awtu oist i ;
peitator capnot y o start the rebellious acti
g urn thi ! 1
y saying “‘Let’s go out and burn this town dewn.” .

Under s i
Ukelibood of ncti ay be so femotc from the possibility or
actaal effort t‘o ion, that it's hard to take seriously as an
“talk,” and the lget started on “the revolution.” It's just
liefs rather th:1 aw treats it as part of the discussion of be-
tromist might‘\r:rr?tﬂrt of the action. For example, an ex-
done by Negroes of-: a pamphlet about wrongs allegedly
pamphlet ends u ‘I‘BJCWS or Masons or bankers; and the
dangerous elemer?t rothers let’s unite and destroy these
sounds like a call Sfat i bt?fore they destroy us”. This
writer nor the read o lmmedmte.action. Yet neither the
ations like that tz;] er understands it so. In relation to situ-
clear and Prese’nt z’aigg-t’? hz;ve said that there must be “a
such expressions can be treaiedc:ll:]cllniille(;onsequences before

7




B. LIKELIHOOD OF VIOLENCE RESULTING
FROM LAWFUL SPEECH OR OTHER
LAWFUL BEHAVIOR

It is settled law in this country that a man is not guilty of
breach of the peace or disorderly conduct just because he
makes a speech that excites or angers his hearers. Laws or
ordinances that try to penalize the speaker under these cir-
cumnstances, because the crowd might get out of hand or
turn into a riot, are unconstitutional.®

The law takes the position that it is the job of the police
to deal with the unruly crowd and to arrest those in the
crowd who are committing offenses—e.g. disorderly con-
duct, inciting to riot—rather than arrest the speaker who is
committing no offense. It makes no difference that the
speaker knows that the crowd is against him and is likely to
present the police with a difficult problem. Asa law-abiding,
tax-paying citizen he is entitled to the protection of the po-
lice against those who would lawlessly attack him, however
little we may sympathize with his views or his mannet’s.

EXAMPLE

Facts: F, a university student, makes a speech during
an election campaign al @ busy intersection in a pre-
dominantly Negro section of town, protesting revoca-
tion of a permit o hold a radical meeting in @ school
building. He makes derogatory remarks about the
President, the Mayor, the American Legion. He urges
Negroes to rise up in arms and fight for their rights:
A crowd gathers to hear him, filling the pavement and
requiring some passersby to walk in the busy street 10
get by the crowd. Police officers make ar effort to
compress the crowd so pedestrians can gel past. There
is some shoving and pushing in the crowd. One lis-
tener tells an officer thav, if the police donw't take that
«8.0.B. off the box from which he is speaking, he—
the com,plairmnt——will.

Action: T'ry to persuade the speaker to move 10 SOML
place where his audience won't block traffic. Warn him
that he may be guilty of inciting to riot. If he con-

3
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tinues and says anything that amounts to incitement
to riot, considering the discussion on pages “7 and 67119
of this Manual, arrest for that offense Arrest )

disorderly co_nafuct if the speaker's own [;ekafvior sa];;)r
fies .the requirements of Pennsylvania law by bein )J-
cessively “loud, boisterous and unseemly.” § Pg e
Guidance Maunal No. 7. -7 See Police

NeI\I:; ;Elg Ecm?'l cas}c on c;vhich the example is based,* the
\ rk police charged the man wi iolating : i
sion pf the New York Disorderly (‘:‘:)Igzhrclto%;lggrz E.FQW-
obedience to a police order to move on when there ig ':rcllr']g
orderly.congregation on the public street. A convictior‘l 2
upheld in the Supreme Court of the United States b dwaS
findings that there was a “clear and present dan er’ztsef )
o_lence plus incitement to riot. Three Suprerr;e gCour(g ]:;-
:Illceestidlsésn:t:ed. Some people believe that the later cases

rentioned in footnote 3 above indicate that Feiner's-co
viction would not stand today. Others believe that eve nf
the Sup.reme Court would not uphold a convictior; tod vi
a case lxkg Feiner's—because his speech did not'amountaz i
call for'v1ol‘cncc or incitement to riot—nevertheless in ?la
fachof imminent serious disorder in a situation where polizz
;cl)luimrllxlc;ahandle the crowd, thq police could act to prevent
an i Tll?itsc\:;]j]bc;izg{t: EZ ’gl)hyswallyfremoving the trouble-
- . an arrest for crime, but a -
%li:ncyypxeventwe measure. There is great unc’ertaintr; eans]etg
1e excistence or extent of such power, and it should be em-
}I)oye g only on special authorization by higher authority.
n? such cases, the speaker should first be asked to do the
isL:;r:dumIFiiissarZ l:o preserve order before physical force
s s t(; o Slp'uI er puts up a sul')stantiaI physical resist-
sk to forc wfnm the policeman is privileged to use, he
violationgofg of common law breach of peace, assault, or
volat ; ec‘tlon 314 of the-l’ennsylvania Penal Code (ob-
ing officer, etc.; see Police Guidance Manual No. 7).

andThdeerﬂgrdteit situations are those that involve speeches
o Verns rations aFtackmg other peoples’ race or reli-
gio .St y strqng fee{mgs are aroused by derogatory words

atements in this field. Fascist and Ku Klux Klan

9
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groups will express their hatred of Jews and Negroes in
extremely provocative manner and circumstances. Anti-
Catholic groups may invade a Catholic neighborhood with
literature and speeches utterly offensive to most of the resi-
dents. Negro militant extremists can stir up strong anti-
white feelings in Negro or mixed neighborhoods, with the
prospect that some Negroes will go on 2 rampage or that a
white mob will go on a rampage against the Negroes. One
leading Supreme Court case, Terminiello v. Chicago, 337
U.S. 1 (1949), involved a violently anti-Semitic speech
which caused a large audience to start shouting “Kill the
Jews,” while outside the hall counter-demonstrators began
milling around, shouting and throwing stones. In the Chi-
cago trial court, the judge told the jury it could convict of

breach of the peace if the speech
‘nvites dispute, brings about

stirs the public to anger,
tes a disturbance.

a condition of unrest, or crea

The Supreme Court held this was
tional. The majority opinion declared:
A function of free speech under our system of govern-
ment is to invite dispute. It may indeed best serve its
high purpose when it induces a condition of unrest, cre-
ates dissatisfaction with conditions as they are, or even
stirs people to anger. Speech is often provocative and

challenging.

Since the ordinary laws of disorderly conduct, breach of
the peace, and inciting to riot don't apply to 2 speaker who
doesn’t call for illegal violence or who merely arouses vi-
olent opposition, some states and cities have special laws
penalizing incitement of hatred against any group by rea-
son of its race, color or religion. Opinions differ on the de-
sirability, usefulness, and constitutionality of such laws’
There is some risk that such laws might be used against
people who merely quote statistics, or history, of current
events, making one group Of another look bad. It's not
easy to get convictions, because the defendant can argue
that he was telling the truth, or sincerely believed it, of
that he is being persecuted for his opinions. Some experts
believe that prosecuting racial and religious fanatics just

wrong and unconstitu-

10
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ma artyr wi
kes martyrs of them without much effect on the under

lying group hostiliti
ilities or on the .
ture” put out by them. amount of “hate litera-

All thi i
- léntfl:l?czrl;oe\:ts how complicated a question it is whether
religious confl xt claln help solve the problem of racial and
o SCOéi Ia\Y enforcement isn't necessarily the an-
e 'ms}i . ta or polxt.lcal issue, any more than doctors
e hav‘e tovzl 1o'all bodily or mental illness. Policemen
Departmont o )ct(l)) ain this to laymen who expect the Police
e me up with a solution for troubles that go
yond the policeman’s responsibility or power €

C. PARADES AND OTHER DEMONSTRATIONS

The right to demonstrate

e . ) den ate, parade, and make i
;Sg :lhs{(:)s I;;\ileoiihﬁltlml%d. People who are not demonpsltlxt')zit
ing 1.0 ha side%vqls]; hey h.ave the right to use the pusz‘
e stone v 1s, the right to enter and leave publig
puilding > St SLsl,).p aces of employment and amusement
ichou diqof-gde l'l]CCt to unlawful violence, threats, obstrucj
tion or jo‘b ofl y.con.duct. then the Police Department
bas the job o arranging things so that both the demon-

and the non-demonstrators ~an enjoy their rights

For exa i
would blocrllzptlfrlé‘lf solme 1))co_ple want to hold a parade that
ested in Se.f:ingttocittgheqi (t)llllecep?e%urt.mlenidwould be inter-
lace w - by arade is held at a time s

%epar‘t‘nl:i:ttli%ﬂic t\}}111 not be held up um’easonnbly.e%ﬁi
gest SChedul':as 'm((j) 1.1ed and consulted in advance, will sug-
Setours for re‘ul }OL}tes for the parade, set up convenient
and help bothgtl ar txaf{ic, and detail extra police to gllfde
eral groaps wwltetparauers and the regular traffic. If sev-
ranged so th gl o par?d'e on the same day, it can be ar-

at they won’t interfere with each other. “

To ena » Poli

P lerebltclllst Izr?hc:a‘ D(fpartment to do this job, a city or-
Cliance Tofhids ch }:Jalilde, progession, or assemblage”
s hon 2 Police Qgpalt;r?ent permit. Police Directive No.
e ayovember 2 ) 8, provides for applications two
weeks ahead of ¢, and states that permits will not be is-
ety e e ﬂ;ant”wlll disturb public peace or “‘excessivel

al traffic.”” Exemptions from the permitprocedurz

11
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are provided in the ordinance and Department directive for
parades of the armed forces, the police and. fire depart-
ments, and funeral processions. Opinion No. 19 of the City
Solicitor, July 18, 1982, points out that the permit proce-
dure does not apply to street corner meetings on sidewalks,
but is strictly a trafic control arrangement. Thus, Depart-
ment discretion in relation to issuance of parade permits is
limited to tra
for or against any political, religious, racial, national, or
other group desiring to hold 2 parade or demonstration.
Indeed, an ordinance which gave the Police Department un-
limited discretion to allow or disallow parades and dem-
onstrations would be anconstitutional® Tt would aleo be
embarrassing and andesirable for the Police Department,
which would oe under heavy pressure from groups opposing

parade permits on grounds having nothing to do with the

Department’s responsibilities.

A regulation of the Fairmount Park Commission estab-
lishes a permit procedure for meetings of more than 10
persons in park areas (including park squares throughout
the city) if the meeting ‘‘may reasonably be expected to de-
prive the public of the reasonable use and enjoyment of

the Park.”
Although all unauthorized “parades, processions, and
assemblages’’ are violations of the city ordinance, it is not

the policy of the
12
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fic considerations and it cannot discriminate .. :

Department to arrsst or to interfere with

minor clﬁ"lil's Of th rt re ”[ S]]bstqnt a “egq

. [4 lS SO W}.le 2 1

l, N o M . ere ls no .‘ 1

t fel ence vy lth publlc OI'dCx ﬂnd COnVCn:en(,C ‘ l 1 : ‘1
1£€1 hy 1 .C.

EXAMPLES
I

Facts: 4 nei

Zoning Bom-';”,-gshzzgﬁ(;of association learns that the
allow some 4o 0 «zonszder an apdlicati
nb’i_{]hbor;::bo(;m(f;;yable' building or busfz')r{)escs t,‘z:z)ntliz
) : er an excited i
tion vote xctled meetin the ;
a dozen satl;(t)ofo g?w” to City Hall, Thegy)get ls“eot;zm;
proceed to dri,r:;o' ;11“’ put protest signs on z}zeor{ a:;’
or other vi wwe down town. There is no ob wcti

ier violation of traffiic laws » struction

Action: There is no occasi

ction: ¢i casion to inquire a pe
'bfin’gs ”;)” ;}{glfz ’ot_/wr party in the zaqning pfooclizte;i(;zr.
partment for tjlz:Sjt);lor’;):sye C:;’L[)Ilalil'ft o o De!{

har I for ’ - stalling o 1
S i{; ;)c:z;j;l{;z:;:}ng neighbors. The ;)u'grpo{eogfh?lfgs#:f
s proced: :Drzas to prevent t.raﬁc snarls. Nothingp O];

"y mﬂ. r vent in ‘tlzz.)s situation. Besides yrozz
o s sort f uqulently don’t learn abou: the tlzirzg t/z{z)i
o 1\/1."1“ loo late to comp.y with the permi
. Minor, informal, spontaneous ”dm;Lff;.::f:zt

tions” of this
- $ sort are part o o 1 .
Police Department protects f the liberty which the

II .

Facts: A e
cts: A pacifist, anti-dr
meetin . PR aft group holds a
/Imeriéqanne];m a Selective Service hcadquar:lerfs)mt/eln
short noticceg;zoo,;dghapter’ acting without P“”’iit Oz
X e - a pa; i
demonstration. parade and orderly counter-
Action: K
. ee > Ay H
maintain 07'de16-7:;,:;;r0[)‘1)0“.ng groups apart so as to
nd prevent inconvenienc
nience to the public

Do not
arrest for violati
! ation of th ; :

try 1o disperse the permit or -
isperse the counter-demonstrators dinance or

1T

[} )) ] /
SC
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arrests excepl, where warranted, for

substantial disorderly conduct of iraffic offenses. Any
nvolved is part of ordinary com-

minor inconvenience i
munity life. On the other hand, appropriate police de-

rachments will, in @ good-natured way, iry 10 herd the

crowd away from busy traffic arteries, and 1o keep it
from getting O dense as to lead to danger.
v

Tacts: A citizen protest demonsiration 0CCurs before

a public building. Three or four juvenile participants
in the demonstration begin acts of vandalism against
aniomobiles and other property.
Action: Focus available police resources on the indi-
viduals involved, apprehending and removing them a5
quickly as possible. Such violence unchecked has @ tend-
ency 1o spread. On the other hand, uimost effort is
called for to avoid giving the crowd any basis for be-
lieving that mecessary police counter-measures are i-
rected against the demonsiration itself, or that the
police regard all the demonstirators as guilty partici-

pants in the vandalism.

D. RESTRICT ING DEMONST RATIONS IN

PARTICULAR AREAS
The two classes of places where @ citizen has the most
extensive right to speak are his own private premises an
public places like streets, sidewalks and parks: There are
other places that are public in one sense but are devoted t0
articular uses which would be unreasonably interfered with
if everybody were free to hold mectings and give speeches
there. City Hall, the court buildings, public libraries an
MUSEUms, churches and synagogues are such places. Dis-
turbance that could be tolerated on the streets may wé

constitute disorderly conduct of preach of t
like that. However, it is important to remember that, eveh

near specially protected pu
fully speak or demonstrate.
disorderly conduct or breach of t
hostile crowd will react in a way

14

Action: No

They cannot e charged with

he peace in areas

blic facilities, people may peace: -

he peace merely becausé ? -
that would interfere with

Y

the public functi .
tions. The righ

must often s gl gnt to demonstrate
cials be exercised near the place where th and p.rotest
concerned can get the message e the public offi-

In addition

¢ to the law of di

of peace, ther isorderly conduc

restrict I;icl{]:tl'e are statutes and ordinances tlsa?tmd breach

fere with the ;;%Oal:fni)ther Idemonstrations likely etxopriiizly

lico : nportant regular functio » . r-
r semi-public facilities.” Philadel 1{13 carried on in pub:

prohibits elphia Ordinance 10-403

. . s .
B p

during hour .
s of hold
hours. ing court, or school during school

Sometim
es the law of
demonstrati aw of trespass has b
atio as been used
ordinary privrjxsteoIl property owned by the city ort:t ptrevent
keep out peo ‘le p}ropertY'O“{ner obviously has the a.e.h An
the place forpa n\1v 10 would like to use his house or l‘llg (‘; to
the city can keep ‘;e‘::;%- fSlmdarly’ it has been arguezzinthzi
i e frrom H .
Ings and dem g 'USll’lg its pro ert
that city or stg?matwns', It is argued onptheyoft(l)r meer
private owner l? ownership of land is quite diff her side
behalf of eVérs}:‘q())(:i th? Cltyl’ it is said, “O\Vns”lpif);netrfrom
. ‘ or all y on
ownershi . Y 3 normal uses .
ership Wgr:: for the exclusive use of the ox,v;?;erlefs.p“vate
tions, the Cit?noug{h basis to bar speeches an;j d city own-
O“t'o'f-boundg ES,IU d g{-ﬂke the streets, sidewalks ;:ZIOHS“E-
‘ - public meeti Co parks
0 . ings s
rIrltoF traffic was interfered Withgs and dlSCusslons, whether
1S not easy to dr o B
proper exerci aw the line between .
real estate. CI’JSQ%:fUt[].e city’s “‘proprietary” for:gfz)rl and im-
trespass convicti nited .States Supreme Court h over its
onto the ground;orlS against demonstrators who as upheld
of the sheriff. Buﬂtl'ound a jail, against warnings 1nglﬂrilhed
anconstitutional r some of the Justices felt that t‘h‘ orders
and petition, be restraint of freedom of spee‘ch 1s was an
place was aI;pmcau.se the jailhouse grounds Wcré SSSCmbly,
pl‘iSOnment, al’ldptli]lglt-e fOr registering a Pl‘otest ’1g'£)1(:1isl,t the
to the jail | there was no showine of disorder. im-
jail, or previous practice of exc]%dingd;;?:rgex};,l'dangcr
ublic.
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It is clear that a city may not exercise its proprietary
rights in a discriminatory fashion, e.g. letting Republicans
hold meetings but barring Democratic meetings.

Private ownership does not in all circumstances confer an
unlimited right to control what people say on the premises.
For example, where a'manufacturing company owns the
whole town where its eraplevees live, including the streets,
people have the constitutional right to free speech on those
streets, whether or not the company approves.” Similarly,
public characteristics or functions override the private own-
ership argument in such circumstances as the following:

(i) demonstration on the grounds of the New York
World’s Fair, which was organized as a *‘private” cor-
poration although sponsored by the City of New York.*

(ii) distribution of anti-war leaflets in a bus or train
terminal.!
(i) peaccful, non-obstructive demonstrations in walk-
ways or nther open facilities of large shopping cen-
ters.!?
The police may be called on to assist the owner of property
in ejecting demonstrating trespassers from clearly private
premises, including stores and other business premises.
Owners are entitled to compel intruders to leave, and may

use reasonable force for that purpose, unless of course the
owners are themselves violating a law that forbids discrim-

ination against the “intruders.

posted with no-trespassing signs.

See Police Guidance Manual No. 7.
16
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" Frequently, a storekeeper

or other occupant of premises, faced with an illegal tres-
passer, prefers to call the police rather than resort to vio-
fence. It is Department policy to assist the owner in such
case in order to minimize violence. Persons who refuse to
leave after reasonable request may be forcibly removed. -©
Notice that this removal is not an arrest for prosecution.
Trespass is not a criminal offense in Pennsylvania, except in
a few special cases involving farm land and other areas

Resistance to removal
might take such disorderly or violent form as to amount to
breach of the peace, disorderly conduct, assault, or the like. .

group to wal - a dissati

action. Thekpl}zczittand forth near the site ofqtl:ielsgz.ltlsfi?d
. €rs ma . . 1s8atts-

co ay carr . .

as”;Piamt, but whether they do Or{]OStIgn‘Skl :a}atlx?g to thejr

g C:nrsmtitgfioexpression which g withl?fc e

, nal guarantee

a X s of

nd assemble, [ ke other demonstfrr'tee'dom X

lawfui of unlawfy] depending on ho

al operations, Ty
at you could

son who ig pick
eted may have 5 hat the per
: a rlght to go to ¢ . p ~
ourt and pget
2

} l D I . E" 1 l '( 'j

It is im

: portant for

feasons for . e to expla;

ent kind P‘Ohce- Department policy | Piain to others the
S ros of pxcketmg' ¥ in relation to differ-

)
tion Wf?}f ;iiﬁogcemi ordinary crimes co
€ Ing, there ar .

1. A ) e a few thin
against’t]gez}:liﬁﬁdor IOthe’ police actiong
. uals COmmftt]'ng th

e off

mmitted in connec-
§ to remember .
should be directed
ense and those v
: ' vho
somebody in 4 picket Iine

.

. €5 a non-picketer. tha
picket line : tter, that doesn't make ey :
may all be Luilty of assauly o disorder] everybody in the
Sympathizers” byt that'’s not en)o Coéld%?t. ey
ugn.. You haye

© identify the
those whe actively jg,-ned Man or men who did the act and

culprit or 1
. physic ——
With the situag’ionz.luy Obstmctmg the police




ek

nse like disorderly conduct fic. Or an officer may, when there has been actual criminal

2. In deciding whether an offe

itted, some al- ; obstruction, prefer {o give warning rather than arrest, thus
- obstructing the sidewalks has b?ex; tc(:)?r?he pi’cketers to . giving the offender the alternative of moving on to end the
° o be made for the 7247 nable in- ! obstruction rather than be arrested for continued obstruc-
lowance has 0 - the sidewalk. Only unreason®== ’~ tion. But it is not within tl licy of the Pol;
. se Al the ion. But it is not within the power or policy of the Police
municate and to u . rred, The way ¢
com ith public convenience 15 ba d in all the i Department to keep peaceful, nor-obstructing demonstrat-
terference Wit p} :dewalks are there to be use ]1 X ;‘: :
i st a em: no ; crs moving. A
1aw looks at it, the 1t want to use th ! . . ' ' _ '
different ways that pe9ple .mé%i,.timtion, but also to stop, i 3. In dealing with picketing, the Police Department's
just to walk to a Partlculatl ¢ public know about religion, main policy is to preserve order. Therefore, a decision
look in shop windows, let lefere is no illegal obstruction sometimes has to be made whether it is worthwhile to arrest
politics, goods for sale, etc. hers continues without undue for a particular minor offense where this will not serve the
s normal use by ot i rimary, purpose to preserve order,
so long ,} primary, purp 2
\ EXAMPLE
Facts: There is a picket-line and some counter-
_ picketing. A man in the picket-line shoves one of the
opponents. Somebody throws a punch. For a short
& time passage on the sidewalk is blocked. E

Action: Although several offenses have been comil-
ted it may be wiser to try good-naturedly to restore
i order and separate ths opponents rather than make
an arrest. An arrest might lead to greater disorder,
especially if there are only a few officers on hand to
o keep the peace. ’

It is the policy of the Police Department that arrests in
demonstration cases should be made only on the authority
of someone at the level of captain or higher. The officer in
charge at the scene will usually be a member of the special-
ized Labor Squad or Civil Discbedience Unit. Arrest pro-
cedures have been specified in department directives. There
is first a request to the subject to cease from the activity
which constitutes an offense. After giving the subject an

; opportunity to comply, the police officer gives a warning of
. rely because AR
nterference. There is no dlSOFderlY‘gsgd?:fkﬁz tl?,mt some .. - arrest. If the warning is not heeded, the officer makes the
ation involves some .0UL = e st arrest. ,
the den\;on;tzlaztllr(\)rr:o):ing. There is no illegal “'loitering W
passersdy n

the sidewalk, so long as

‘B. JUDICIAL CON ND O1
because the demonstrators stop on ONTROL OF LABOR AND OTHER

the sidewalk. There 18

PICKETING '
: by them on . an
can easily move » when a policem? i .
Otohf)gsligation on a citizen t0 umO-Vﬁ Ozoov:@—l’f‘te v%luntarﬂy Since much picketing grows out of labor disputrs, officers
] ys sO Good citizens will generally 1to facilitate traf should understand some of the law and background of this
sa M 3

ve in order
fficer's request to mo
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‘Both federal and state law support ‘“‘collective bar-
' by indastrial workers. Unions are encouraged to
e and a ‘e protected from employer interference in
this regard. 1t is tawful for union representatives to seek
to bring new groups into the union by soliciting employees
in non-union shops, even where no euipioyee in that shop is
2 member of the union or wants to be 2 member. The union
may picket such a shop to publicize its case. Other union
members or sympathizers among the public may, as 2 result,
decline to patronize the picketed establishment, and union-
ized truck drivers may decline to go through the picket line
to make deliveries to oF for the employer. Similarly, where
disputes occur between an employer and his union [or, for
that matter, non-union] employees, 2 strike and picketing
may be used to ‘nfluence the employer or to persuade non-
striking employees to quit work. '
s considerable pressure on the non-union
employer and employees or on employcrs who resist de-
mands of union employees. It may be a real hardship on
them. However, ‘nsofar as this results from peaceable com-
munication of views directed at achieving 2 lawful purpose,
the union activity is legal and constitutionally guaranteed
against interference by police or other government officials.
On the other hand, the employer has the right to continue
to operate his business with workers who are not on strike
or with new workers; and customers and suppliers have the
right of access to him. There are American labor leaders
and others who believe that collective bargaining means that
a business should operate only when the employer and his
employees are in agreement, and that it is wrong and trou-
ble-making for the employer to try to ran ‘his plant while
his employees are on strike. But this is not the law today,
and it is therefore Police Department policy to protect em-
ployers and non-sériking workers, as well as strikers and
pickets, against violence or other criminal activity that
would close down 2 business by illegal force.

1f there are enough incidents of violence or threats or
massing of people so as to coerce or physically prevent per-
sons from patronizing or serving the striack plant, the picket-
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Picketing put
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ing loses its constituti
uticnal protecti
takes on t p. ection as communicati
o Slilrt;icl}rllalracFer of action that can be regul.ict?:zol;l a?ld
by the labor la‘visy’t;lf the purpose of the picketinf:r is bg,'t g
y the Courte or the labor beard may b‘él -
¢! em_

powered to prevent . .
strike or picketing, pressure being exerted by an illegal

‘"The law on picketing by uni
Cons A \ ng by unions and others is compli
¢ Cour(g hastlgat;lslzdP;)rlllctigt;nszrkt)mfent oﬁten has t‘on\:}:tliltcztxtrfgi
court : efore the rights :
broughtmtaott;etrs c;txzegctz. clarified. The COLlftghass qtrlllci ‘rvrfz?trig:
e o persuade1onhby a private complainant. If the
o A pera s the CQ}th that an injunction should
oc saed, the | i vr:,;tlon will c*:ltl}er ban the picketing or re
foes 1e 1 Such @ y1 as to ehmn_na'te coercive or disorderl-
nurss. For éromp e, it may limit the number of picketz
g S o massing so as to obstruct gates or pas
cngoways. Disobe erllf:e of a court order is not an ordingx‘ ,
Chme tor which 2 Eho iceman may arrest on sight. It is L}Z
e raer | S}‘wriﬂe p;)llc.e department that enforces court
thf‘t a court order l{avsv.;)oe;il ’1:1 olﬂicer Of tl}c R hoons o
bring the violator to the coui'lt‘,) i;ﬁ‘:;eh: ’jsuc;l;:hr?‘rizeﬁ ;3
G xay ho

3 d . S

case of violati ini i
Solice for hgltgonlsft}injunctlon, the sheriff will cail on the
the sheriff's ass.istant At case, the police would be acting 2
ingly, they woald s, and not arresting for crime. Acci;)r‘dS
bosking, e Hownot .ta.ke the subject to the district fo;
naty oftense as welle:sel,' lf tl}e» conduct constituted an ordi-
could are the‘ ffVlo ation of the injunction, the police
On the othor famy offense without waiting for the sheriff ‘
ceady in the pictur(e,- s}nlnce tl.le sheriff and the court are al.
ing into aceone the‘ the policeman would be justified in tak:
partics baforn o bd.wews of the sheriff or other interested
ciding to make arrests for minor oﬂens:s
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g . y y b‘S I e\v;l]ks acCcess (o] l)”sl-
} ¢

5. Crowds - 1
ay result in people bein
) . : ; g pushed together
Crowds differ from the demonstrations, parades, and , g?;hlfl]g each other in what would olgdimr;land consequently
picketing that have been discussed above, and also from the 1 (li)l Y CO“C!UCt or assault. Very large ér(; d :[‘“xmount‘t@ dis-
: Flots that will be discussed later. A crowd isn’t organized, Pqe.t y crushing and stamping. Accordin 1W(t? can kill peo-
planned, or directed at a purpose of communication or pro- 5‘ rll.ment has to manage and co'ntrolgc};,o ]c;: Folice De-
rest. A crowd just weollects.” It may collect at the scene against these dangers. wds to guard
of an accident, a fire, an arrest, a demonstration, or even : Special tactics and maneuvers h b
d 1 Yos ¢ ave peen O A
aindling isrge crowds. These matters 'u‘e“:())lvlz(;gdogt inI'
¢ crecd i de-

just a bargain in a store. People are satisfying their curi-
osity, or they may be pursuing their regular business or
recreational interests, ending up in 2 crowd only because
many other people have the same interest at the same time.

The space available just turns out to be inadequate to take
care of the numbers. Something (maybe the fact that the 1. A peaceful
eful crowd can easily be turned into an unlaz-

first people on the scene don't move along ra idly enough ‘ Fro] .
D cted ccnéest?on.y Ther% i)s i £7;107t1§t.‘ 'Tl.us may be accomplished by agitat b

: er incident in the crowd, or by somcga‘ ,Ors, y o fight

e act or attitude of

tail by Poli nar i
s gut'i:sh(;ef sz.n}tment directives and training course
orders of e in 1vnf<,iiual policemen will be determin:c;Sll'“S.
‘ rior officers on th ; o
! : e scene. Am i
hich generally have to be kept in mind are 21?5 the things
arc se:

_holds up traffic creating unexpe
CLOTHNG TOTETRE | Woems| | fuly for vamore, Doliceman may be acth
2 VNG | T : lly, for example, arresting for 2 acting Pel-fectly law-
Ny \ force to push tl g for an offense or using lawf
2 - sone ”erepis‘l the crowd back from = street. Yt gtl awful
, actior;, Isneci OF.PUSth, and their friends, ‘wili,breseletptill;
a crowd under pressure (especizlly if the

weather is hot!

i spread quick(ljt‘?[’ tempers are short, rumois and excitement

; man remain yc.oui'tz;j ! Ill"ldost smportance hat cach police

) g ous an o e

, provocation. Be firm but fri good-huntored, regardless of

is necessary. A jok ut friendly. Use ro more force than
ssary. e or an apol ,

An arrest even t an apology may save the situati

] t, even though justified, way precipi thuation.

ence. , ray precipilate mass vio-

. 2. Small crowds are less lik
a crowd or in attract-" |z i i denting with Taeae ‘
Deec;lves, even though // ;‘Z‘?Xltsgltlce efforts in dealing “}"ith 1;';;1%(:‘33? rl'ﬂlllmt’s
peeches, even ot ong lq“;axds breaking it up, cvening up diﬂerenbt N
fens o the Poll e Ovcnc? separated parts of the crowd can dfiWemleS
d sidenalle, bt oo Cf:éiodnal crowds qf curious on-lookers‘at a ngrcgsea.
e ex;ei)t toerglt]:eor a police r'aid should not be interfer’ed
sufety of oo de?ctent required by the situation and the
' owd itself. People can be kept at a safe dis-

nothing illegal in being a member of
ing a crowd, whether by bargains or s
the existence of the crowd may impose
Department, which has to keep streets an
maintain traffic, and prevent people from

Crowds, though innocent (and therefore not to be con-
fused with riots), may involve risks, inconvenience, and dap-
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tance from the fire. Traffic lanes can be kept open. But the
Police Department respects the right of the public to observe
what is going on, including the right to observe and criticize
police behavior. A responsible police officer exercises dis-
crelion in accommodating the public while maintaining com-
munity services. Discretion does not mean doing whatever
the officer pleases; it means using judgment after giving due
consideration to the rights and desires of everybody.

3. Where an inconvenient crowd is attracted by the be-
havior of some individual—he may be making a speech, or
putting on a performance or exhibition—it often seems that
the easiest way to deal with the resulting obstruction of
traffic is to order the individual who is the center of atten-
fion to move on. However, thers is no law requiring such
an individual to obey a policeman's order to move on. It is
the policy of the Department to handle these situations by
getting the audience to shift its position so that passersby
are not unduly inconvenienced, and by requesting the central
“adividual to move to some less inconvenient nearby posi-
tion. The Police Department does not attempt to solve its
trafic problems by forbidding lawful, attention-getting be-
havior in public areas, any more than it would, for the sake
of preventing crowds, forbid a storekeeper from advertising
bargains, or a football team from scheduling a popular

game.

8. Riots

A. BACKGROUND; CAUSES

A riot is a crowd engaged in mass disorderly conduct,
threatening or actually inflicting harm to persons or prop-
erty, Crimes ranging from malicious mischief to arson,
burglary, and even murder may be committed in the course
of the riot. The word riot has recently been used so much
in relation to disorders in Negro slums of the big cities that
it is necessary to remind ourselves that mass disorders can
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occur in all kinds®f settings. There are aimless or ‘‘fun”
riots that occur, for example, when a crowd celebrates a
football victory by swarming onto the field to tear down
the goal posts. There have been riots by farmers against
low prices and mortgage foreclosures and by poor whites
against landlords and creditors.

One of the bloodiest riots in history occurred in Phila-
delphia in 1841. «Nativist” Protestants aroused by a mild
proposal to give the Catholic version of the Bible equal
treatment with the Protestant version in the public schools
and inflamed by rumors that Catholics were going to “‘take
over the public schools,” burned Catholic churches. More
than 100 deaths resulted from the disorders, a figure equiv-
alent to nearly 1000 deaths if the same proportion of Phila-
delphia’s 1967 population were to die. The Antidraft Riots
in New York City during the Civil War have been described
as follows:

the first drawing of names . . . was the signal for terri-
ble riots. Apparently the Irish-Americans of New
York, always hostile to the Negro, were disaffected by
the Emancipation Proclamation, and inflamed by the
importation of ‘contrabands’ to break a stevedores’
strike. On 13 July, while the names were being drawn,
the provost marshal was driven from his office by a
mob. Men, women, and boys paraded the streets dur-
ing the better part of four days and nights, sacking
shops, gutting saloons, burning mansions, lynching or
torturing every Negro who fell into their clutches. The
police—who also for the most part were Irish-Ameri-
cans—did their best but it was not until troops were
poured into the city that order was restored, after the
loss of hundreds of lives.*

Widespread intense discontent with political, economic,
-and social arrangements is the basic cause of serious riots.
This is the central proposition established by the 1968 Re-
port of the National Advisory Commission on Civil Dis-
orders. Among the fundamental factors identified by this
Riot Commission were: racial discrimination in employment,
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education, and housing, excluding many Negroes from the
benefits of the economic progress’ which is manifest all
around them; concentration of Negro immigrants in black
ghettos where housing, public facilities and services were al-
Towed to decline below legal standards; frustration (often
by lawless actions) of Negro hopes for improvement follow-
ing fayorable statutes and judicial decisions; development of
a climate favorable to violence as a result of white terrorism
against non-violent protest and also of protest groups using
lawless means to secure changes in policies with which they
disagree; a widespread belief among Negroes that there is
a4 “double standard” in law enforcement—one for blacks

and another for whites.

The Federal Bureau of Investigation pamphlet on Pre-
vention and Control of Mobs and Riots (1967) similarly
takes note of underlying injustices that set the stage for
riots, and calls upon the police to

... utilize all appropriate opportunities to point out to
the community its preventive role. In one state, the
Association of Chiefs of Police has seen fit to issue a
public statement calling for action to assure minority
groups of equal opportunity in employment, housing,
etc. In a number of communities police transmit to
Jegislators and social planners their eye-witness account
as to the need for improved recreational facilities, re-
habilitation of housing, improved health and sanitation
services.

The same publication, noting that “‘animosity toward police
is part of the fuel which ignites whenever an incident sparks

a riot,” continues (p. 38):

In their efforts to reduce this animosity, police
must take into account the perception which the minoz-
ity poor have of current police practice. In large part
they do not believe that police treat them with the
same respect accorded other citizens. Indeed, they are
prepared to cite what they believe to be chapter and
verse to support this view. Among police practices
which minority groups believe are applied to them dif-
ferently than to their other fellow citizens are: slow-
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nes‘sdm }'elsponse to appeals for help; use of dogs in
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Lesie tf ar’?as‘, excessive use of “stop and frisk” and
ove along™ practices; harassment; verbal abuse and

racial slurs; discriminatory employment and deploy-

ment policies regarding minority group police officers.

Where the negative perception is not warranted, the
true circumstances must be interpreted. Where’ the
perception is justified in even the slightest degree, the
police shou_ld be quick to make whatever changes ’may
be appropriate. But in order for police to know what
these‘negative perceptions are, and in order for them
effectively to interpret their role to the minority poor‘
thc.re must be established open channels of c'ommuni:
cation through which the minority community at every
level, not only its-nominal leadership, is encouraged
to speak its mind and to hear the truth about the police
position. Pilot experiences in a number . of cities with
this form of police-grass roots dialogue have shown
thag once confidence has been established, both sides
begin to listen attentively and learn from one another.

The police must treat individuals from economically
deprived neighborhoods with the same respect as af-
forded other citizens. This in no way implies that of-
ficers sh_ould ignore or excuse instances of criminality

. from minority groups. Surveys of ghetto citizens have,

"in fact, revealed great concern over lawlessness and
law enforcement since the decent people of these dis-
a.dvantageous areas are themselves frequently the vic-
tims of ctime.

The.extent to which riots are caused by radical speakers
and agitators is unclear. The National Crime Commission
reported: |

Altho.ugh once underway some riots were exploited
by agitators, they were not deliberate in the sense that
they were planned at the outset; the best evidence is
that they were spontaneous outbursts, set off more of-
ten than not by some quite ordinary and proper action
by a policeman.*
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Of course, to the extent that speeches, pamphlets, d§m$}111-
strations, and agitators sharpen the discontent that 1sh e
basic source of serious riots, they c.io help to bring on these
disorders. But this kind of stirring up of dxssatls{a;t1§1;
with poverty, slum housing, segregation, or glovermr_len gf
handling of welfare payments 1S cleayly lega exlermfsethi
freedom of speech. As pointed out 1in S'ec:t{on ) ; s
Manual, the line between lawful 1ead.ers¥up in deman 1rig
reforms and unlawful incitement to riot is drawn so .as 0
condemn calls to violence where there is a clear and present
Canger. o

Once the riot starts, it is clear that there are many 1I}dl-
viduals around who are glad to take advantage of the slltu-
ation, and who exert criminal leadership of the riot, Sar;
ning attacks on property and persons, obstructing an eztc
saulting police and firemen, disrupting commun}cat\oﬁns,d 5
Law enforcement efforts to quell the riot and bring oftender
to justice focuses particularly on these l.ezgders. Ir‘l(fmrclex:n-
stances of actual riot, even the usual prnfllege to “fan dis-
content” while avoiding direct calls to action must give Way
to the overriding duty of the police to maintain order.

B. RIOT LAW

Section 401 of the Pennsylvania Penal Code au‘t‘h(’)n?e.s
imprisonment up to three years for anyone who hp‘(x:mdm-
pates in any riot.” Like many other provisions of the Code,
this Section fails to define the offense. It is left to the colr)n-
mon law,” that is, to judicial c.lecmon, what kind of be-
havior constitutes the crime of riot, .and what makes_ a Ilber-
son guilty of “participating” in the riot. The following 3a3n8-
guage from Commonweal?h v. Hayes, 205 Pa. Super.
(1965) gives the general idea:

A riot is commonly defined as a tumnultuous disturb-
ance of the peace by three or more persons asserr_lbled
and acting with a common intent .exther in executtjmlg z;
lawful private enterprise in a vtolent_and turbulen
manner, to the terror of the people, or in executing an
unlawful enterprise in a violent and turbulent manner.
_ .. TInciting to riot is not a statutory offense in Penn-
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sylvania but it is a common law crime. Inciting to riot,
from the very sense of the language used, means such
a course of conduct, by the use of words, signs or lan-
guage, or any other means by which one can be urged
on to action, as would naturally lead, or urge other
men to engage in or enter upon conduct which, if com-
pleted would make a riot. ... All persons who are vol-
untarily present and not assisting in the suppression of
a riot, where their presence tends to encourage the riot-
ers, shall be prima facie inferred to be participants.

A few points to notice about this description of the Pennsyl-
vania common law are:

1. A minimum of three persons must be involved, but in
view of the requirement of tumult, turbulence, and terror,
it would usually require a considerably larger number to be
taken seriously as a riot. On the other hand, three drunken
trouble-makers in a tap-room who involve a number of other -
patrons, waiters, etc. in a general rampage, would qualify.

2. The definition of “inciting to riot” to include words
and action “as would naturally lead” to riot has to be read
in the light of the constitutional law discussed in Section 1 of
this Manual. Accordingly, it does not mean that a man can
be arrested for inciting to riot just because he makes a speech
about the wrongs allegedly done to Negroes or Puerto
Ricans or welfare clients, or agricultural workers, even if
the speech is calculated to make his audience angry. The
broad definition of inciting, given in the Hayes case, is
appropriate when a riot has occurred and the question is
whether the defendant was criminally connected with it.
Hayes’ guilty connection with the serious riot that admitted-
ly occurred was fully established by evidence that he was
leading groups in jeering at the police, that he told a police-
man that “he was in charge of the area,” that he shouted
“No. No."” when the police asked the crowd to disperse, etc.

3. One of the main effects of the riot law is that a person
can be held without proof that he was directly involved in
the acts of violence which turn a crowd into an unlawful
riot. Those who are running with the crowd become “‘prima
facie" participants in the riot. It is obviously impossible for
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the police to identify the particular individuals in a huge
crowd who are throwing stones, breaking car windows, etc.
On the other hand, note that the participant must be “yol-
untarily present.” There are always some people involun-
tarily and unexpectedly caught in the turmoil of a riot. They
may have been driving through the area. They may be “‘pre-
sent” because they live there and are standing guard over
their property or tamilies so that their presence hardly
“tends to encourage the rioters,” as required by the law.
Even if “voluntarily present and not assisting in the suppres-
sion,” they are only “prima facie” participants. Thus the
policeman has authority to deal with persons who claim they
are only on-lookers or passersby, but if a clearly innocent
explanation of the individual’s presence Or action is appar-
ent, the policeman should not arrest. Especially, there should
be no interference with reporiers, press phatographers, and
others who have 4 professional justification for being there,
except where the presence of such persons at a particular
place directly obstructs police measures to control the riot.

In addition to the Penal Code section quoted above, there

is a Pennsylvania statute,’d dating back to 1850, dealing-

with the duties of city officials in attempting o disperse
rioters, and penalizing those who refuse to disperse:

If any persons shall be unlawfully, riotously and
rumultuously assembled together, to the number of
twelve or more, so as to endanger the public peace of
said police district, it shall be the duty of said marshal
in person, or in case of his absence or inability to com-
mand, of the officer then in command of said police,
to go among the said rioters, or as near to them as he
can safely go, and then and there with a loud voice
make proclamation in the name of the commonwealth,
requiring and commanding all persons there so unlaw-
fully, riotously or rumultuously assembled, and all
other persons not being there on duty as police, imme-
diately to disperse themselves and peaceably to depart
to their habitations, or to their lawful business; and if
such persons, notwithstanding  such proclamation
made, unlawfully, riotously or tumultuously remain or
continue together, to the number of twelve or more
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after such proclamati
amation made, then such continui
4 ntt -
gether shall be adjudged a misdemeanor e o
b

;I}‘f:;:,:etg: S?isznot mean that a formal proclamation and

can ot against disorders, T jost makes disrogard of eh s
. . s disregard

;fg(tm?}?; pl)r:cillz]lr{xatxon a misdemeanor. Undeiggli()?f ;Egltlc;

2t e Orgnorllr::ig -Ofl this section, rioting is punishable

rispiatig 1ere has been a request to disperse. Good

practice, however, often calls for a request or demand

. .
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Oth
necessae; Pfarfs )c’)f the. 1850 Act authorize the use of “all
make it‘i o.xcc{: to disperse or apprehend the rioters, and
a misdemeanor for policemen to “abuse the Ptl’wers

here " i
by granted.” There is also provision for an owner of+

Egc;p;tgri)oorg:oveli dam;ges from the city for mob destruc
perty unless the owner neglected b police
- : to call f

protection when he knew it would be needed.’® oF police

C. CONTROL OF RIOTS

Catl:;l;ff étralt)egy and tactics to contro! riots is a compli-
e edzl r;r ey{md the‘scop.e of this Manual and covered
Thep(ji;il S.mu}; sdz}nd directives of the Police Department.
the Philsdelphia Poliee Department to handls o siotn
and demox‘lst‘rat-ions other than lzgortodi:‘.;?lctii: m}O}‘JS}; tome
under the jurisdiction of the Labor Squad e Eome

foirllcgder;eg-;l}the Plolilc‘ill)epartment has to keep itself in
it people likely to stimul 1 :
jormed about peck ulate or lead riots. It
e likely trouble s
: pots, and plan f
gency handling of trans i : i " special
( portation, communicati i
equipment, location of command s e
cauipment, loc mmand and observation posts, re-
or e community and the press ical di
position and use of available D el i g
. avz e manpower. Basically, th
is to block off the troubl o e
i e area to keep the riot f
ing, then as rapidly as i 1 g i
: possible to split up th 1
smaller and smaller gr i D trainen e
: groups using specially trained
3 squads
:l?jgcgr?altmns. F:orce must be employed, of coursc? but
.B.I. has cautioned against indiscriminate use of %orce
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cation of force should be decided in advance of the op-
eration, and preferably included in the plan. All offi-
cers involved in the operation must be aware of these

language from its 1967 publi-

ice, i Howin '
by the police, in the followir gmml e Riots, .

cation on Prevention and Co

89.90: degrees and must know when each is to be applied and

The basic rule, when applying force, is to use 1031};
the minimum force necessary to .effectxvely con'tlx‘o' i;e
situation. Unwarranted application of force wili gxcof
the mob to further violence, as well as kindle see st of
resentment for police that, in turn, goulfl caufefa rio o
recur. Ill-advised or excessive apphcatlon o obrc: Xso
‘not only result in charges of police b1-u§a11ty, .tx}lor; °
may prolong the disturbance. The ma]o_rd.por ion of
persons constituting 2 mob may be lfxvy-abl ing citi ,1ess
who have been driven or led to participate in a @w

act because of their belief in a cause.

ny, the mere appearance (Show of Force) of
pofi\:ér V?}fc‘ };epresent law and order w.lll be suﬂ?cxentdzc;
bring them to their senses and they will obfey txebor ler
to leave peaceably. The application o.f orhce. Yn-or
grees will, in turn, cause more to realize tbela erees
and they, too, will depart. Applying force by egwre
‘nsures that the maximum force employed to1 rest e
order was applied to the most yiolent and l?whess in v
viduals only. The degrees and the order of the app
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by whose authority. This is not meant to imply that
police should not meet force with greater force; it does
mean that unnecessary bloodshed must be avoided
whenever possible,

The most extreme action which a law enforcement
officer can take in any situation is the use of firearms.
Under no circumstances should firearms be used until
all other measures for controlling the violence have
been exhausted. Above all, officers should never fire
indiscriminately into a crowd or mob. Such extreme
action may result in injury or death to innocent citizens
and may erupt into a prolonged and fatal clash be-
tween the officers and the mob, The decision to resort
to the use of firearms is indeed a grave one. Such a
decision must be based upon a realistic evaluation of
the existing circumstances. Among the important con-
siderations, of course, are the protection of the offi-
cer's own life, as well as the lives of fellow officers, and
the protection of innocent citizens. A basic rule in po-
lice firearms training is that a firearm is used only in
self-defense or o protect the lives of others.

The firing of weapons over the heads of the mob as
a warning is objectionable. In addition to the possibil-
ity of injuring innocent persons by richocheted bullets
or poorly aimed shots, the firing may only incite the
mob to further violence, either thraugh fear or anger.
At best, this is a bluffing tactic and a basic rule when
dealing with a mob is NEVER BLUFF.

The possibility of receiving sniper fire cannot be
overlooked. A sniper must be dealt with rapidly and
severely. If permitted to operate, a sniper will not
only pin down the police force but will remain a threat
to human life—both police and citizens. To effectively
handle a sniper, it may be necessary to employ a coun-
tersniper, equipped and trained in the use of high-
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powered, telescopic-equipped rifles. Police officers,
crouched behind any means of protection available and
firing their service revolvers or shotguns aimlessly at
a building or rooftop, are endangering lives and, at the
same time, are prevented from accomplishing their
mission.

In cases where a riot gets beyond the control of the mu-
nicipal police force, local authorities can call on the State
Police, and the Governor of the state can call out the Na-
tional Guard or even request federal military assistance.
When military forces are called in to aid the police, their
functions and responsibilities are essentially the same as the
regular police. They act as emergency auxiliary police, pro-
viding the required additional numbers, arms, and force.
In extreme situations ‘‘martial law” may be declared by the
Governor. The Governor would ordinarily declare martial
law only when civilian law had broken down to the extent
that the courts were unable to operate or their orders werc
being forcibly resisted on a wide scale. As long as martial
law is validly in effect, ordinary constitutional and civil
rights are suspended to whatever extent is necessary in the
reasonable judgment of the military commander.

An ordinance enacted by the Philadelphia City Council in
1967 authorizes the Mayor to declare a State of Emer-
gency when there is “imminent danger” of a riot, and to
take various actions during the emergency, including: pro-
hibiting public gatherings, halting the movement of trains
and other vehicles within the city, establishing a curfew,
closing tap-rooms, prohibiting sale of gasoline, firearms and
other weapons, Violation of the Mayor's regulations would
be an offense punishable by fine and imprisonment up to 90
days, The constitutionality of this ordinance has not yet
been tested.
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