
 
 
 

  
 
 

 
  

   
  

  

 
  
   
 

   
 

  
 

 
  

  
  

 
 

 
  

  
    

  
 

  
 

   
 

  
  

  
 

February 9, 2021  

VIA CERTIFIED MAIL 
Raymond W. Dorian, Assistant Counsel 
Pennsylvania Department of Corrections 
Office of the Chief Counsel 
1920 Technology Parkway 
Mechanicsburg, PA 17050 

Re: Notice of Preliminary Finding  
v. Pa. Dep’t of Corr. (20-OCR-0056) 

Dear Mr. Dorian: 

Thank you for the information that you submitted to the Office for Civil Rights (OCR), Office of 
Justice Programs (OJP), U.S. Department of Justice (DOJ) in connection with the OCR’s 
investigation into the above-referenced administrative Complaint against the Pennsylvania 
Department of Corrections (DOC).  According to our records, the DOC receives federal financial 
assistance from the OJP’s Bureau of Justice Assistance and is subject to the OCR’s enforcement 
authority.  The Complaint alleged that the DOC is discriminating against 

 (Complainant), based on disability.    

The OCR has carefully reviewed the information provided by both the DOC and the 
Complainant during the course of our investigation.  While the OCR concludes that there is 
insufficient evidence to demonstrate discrimination in regard to the majority of the 
Complainant’s allegations, the OCR has made a preliminary finding that the DOC is failing to 
provide the Complainant with a fully accessible shower in violation of Title II of the Americans 
with Disabilities Act of 1990 (ADA), 42 U.S.C. § 12132, Section 504 of the Rehabilitation Act 
of 1973 (Section 504), 29 U.S.C. § 794, and the DOJ implementing regulations at 28 C.F.R. pt. 
35; pt. 42, subpt. G.  Our findings are set forth below for your review.  

I. Factual Background 

The Complainant resides at the State Correctional Institution
 administered by the DOC.  The Complainant uses a wheelchair to ambulate and has a 

limited range of motion injuries that he incurred from an assault.  The 
Complainant also has high blood pressure.    
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The Complainant raised a number of allegations in the Complaint to the OCR.  The OCR 
initially notified the DOC of the Complainant’s allegations on April 30, 2020, and requested that 
it provide a position statement and some specific information.  The OCR sent the DOC requests 
for supplemental information on August 20, October 5, and December 16, 2020.  The DOC 
submitted its position statement on June 5, 2020, and responded to the OCR’s supplemental 
inquiries on August 29, 2020, October 26, 2020, and January 12, 2021.  The following is a 
summary of the Complainant’s allegations and the DOC’s response. 

A. Failure to Provide a Fully Accessible Shower 

The Complainant alleged that since arriving at , he has not had 
access to a fully accessible shower.  At the time the Complainant initially submitted his 
Complaint to the OCR, he alleged that the seat in the DOC-designated accessible shower, which 
is affixed to the wall, was too high for him to safely transfer to.  The Complainant had requested 
that the DOC provide him with a chair with rubber feet that will not slide around in the shower 
and that adjusts to the appropriate height for transfer.  Instead, the DOC provided the 
Complainant with a regular chair that slides in the shower, and the Complainant fell off the chair 
all three times he attempted to use it.  Additionally, there is a ridge at the entrance of the shower 
which makes it very difficult for the Complainant to roll his wheelchair in and out of the shower 
without the assistance of another inmate.  The Complainant noted because of  injury 
he can only use one  to maneuver his wheelchair, making it especially difficult to get 
in and out of the shower.  The Complainant said the DOC sometimes provides him with an 
inmate pusher to assist him in accessing the shower, but not always.  

In its responses, the DOC said that in June 2020, it adjusted the height of the shower seat, and 
that it is now seventeen inches from the floor.  The DOC said that prior to this, it ordered and 
received a new shower chair, but since the DOC adjusted the height of the seat the DOC 
physician determined that it was not necessary and would be more of a safety risk than benefit.  

The DOC also said that the threshold to the shower is approximately 1.5 inches.  The DOC 
indicated that staff have observed the Complainant wheel himself in and out of the shower 
without difficulty and that he has never requested assistance from staff, and that he has a 
“handicap assistant” available to him.  The DOC also clarified that the shower that the 
Complainant uses is designed to be a transfer type shower.1 

B. Failure to Provide a Functioning Wheelchair 

In his initial Complaint to the OCR, the Complainant alleged that his wheelchair was broken and 
very wobbly, as both front wheels and the brake needed repair.  The Complainant said that he 
submitted several requests to the DOC to have his wheelchair repaired, to no avail. 

In the DOC’s responses, it provided documentation demonstrating that it ordered a new 
wheelchair and issued it to the Complainant on May 22, 2020. 

1 A transfer type shower is a shower designed so an individual in a wheelchair can transfer onto a mounted shower 
seat from standing or from the wheelchair. 
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Complainant receives or any other prescribed diuretic in a timely manner and that he is 
not experiencing lapses in medication.   

Lastly, the Complainant alleged that the designated accessible shower at 
not fully accessible to him, as the shower seat and threshold are too high.  According to the 
DOJ’s implementing regulations, all state or local government facilities newly constructed or 
altered on or after March 15, 2012, must comply with the DOJ’s 2010 Standards for Accessible 
Design (2010 Standards).3  28 C.F.R. § 35.151(c)(3).  Facilities constructed prior to this date, and 
elements in such facilities that have not been altered on or after March 15, 2012, shall comply 
with the DOJ’s 1991 ADA Standards for Accessible Design (1991 Standards) or the Uniform 
Federal Accessibility Standards (UFAS).4  28 C.F.R. § 35.150(b)(2).   Facilities that were 
constructed or altered before March 15, 2012 and that do not comply with the 1991 Standards or 
with the UFAS shall, on or after March 15, 2012, be made accessible in accordance with the 
2010 Standards.  28 C.F.R. § 35.151(c )(5)(ii).  A public entity is not required to make structural 
changes in existing facilities where other methods are effective in achieving compliance with the 
ADA. 28 C.F.R. § 35.150(b)(1).  

 is 

The DOC told the OCR that was constructed in 1993, and that the only 
alteration to the shower that it can verify is the alteration of the height of the shower chair in 
June 2020.  Accordingly, based on this alteration it appears that the 2010 Standards apply.  
Nonetheless, as discussed below, the requirements for the height of the shower seat and the 
height of the threshold to the shower are the same under the 2010 Standards, the 1991 Standards, 
and the UFAS.   

In regard to the height of a shower seat, Section 610.3 of the 2010 Standards, Section 4.21.3 of 
the 1991 Standards, and Section 4.21.3 of the UFAS all state that a seat in a transfer type shower, 
or a shower that is thirty-six inches by thirty-six inches, shall be seventeen to nineteen inches 
above the floor.5 

As for any thresholds to a shower, Section 608.7 of the 2010 Standards states that any threshold 
to a transfer type shower shall be ½ inch high maximum, and it shall be beveled, rounded, or 
vertical.  As an exception, Section 608.7 indicates that a 2-inch high threshold to a transfer type 
shower shall be permitted in an existing facility where the provision of a ½ inch high threshold 
would disturb the structural reinforcement of the floor slab.  Section 4.21.7 of the 1991 Standards 
and Section 4.21.7 of the UFAS also state that curbs in thirty-six inches by thirty-six inches 
shower stalls shall be no higher than ½ inch.  

3 The 2010 Standards are available at https://www.ada.gov/regs2010/2010ADAStandards/2010ADAstandards.htm. 

4 The 1991 Standards are currently located at 28 C.F.R. pt. 36, app. D, and are also available at 
https://www.ada.gov/1991standards/1991standards-archive.html. The UFAS are contained at Appendix A to 41 
C.F.R. pt. 101-19.6 (July 1, 2002 ed.), and at https://www.access-board.gov/aba/ufas.html. 

5 The DOC told the OCR that the shower stall that the Complainant uses is thirty-six inches long by forty-six inches 
wide. 

https://www.access-board.gov/aba/ufas.html
https://www.ada.gov/1991standards/1991standards-archive.html
https://www.ada.gov/regs2010/2010ADAStandards/2010ADAstandards.htm
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Following receipt of the Complaint, the DOC lowered the shower seat to seventeen inches above 
the floor, and it is now compliant with the 2010 Standards.  Therefore, the DOC has come into 
compliance with the ADA and Section 504 in regard to the height of the shower seat.   

However, the information provided by the DOC demonstrates that the threshold of the shower 
does not comply with the 2010 Standards.  The DOC told the OCR that the threshold is 
approximately 1.5 inches high, which exceeds the maximum height of ½ inch high contained in 
the 2010 Standards.  While the DOC asserted that staff have observed the Complainant wheel 
himself in and out of the shower without difficulty, the DOC has a legal obligation to comply 
with the DOJ’s ADA regulations and the relevant accessibility standards.    

Accordingly, this Notice of Preliminary Finding provides the DOC with notice that the OCR has 
concluded that the DOC is currently in noncompliance with the ADA and Section 504 in regard 
to the height of the threshold to the accessible shower.  See 28 C.F.R. §§ 35.172(c), 42.107(d)(1).  
In accordance with 28 C.F.R. §§ 35.172(c) and 42.107(d)(1), the OCR is providing the DOC 
with recommendations for informally resoving this matter. The OCR recommends that the DOC 
take one of the following actions: (1) provide a written plan and estimated timeframe for making 
physical alternations to the threshold of the designated accessible shower currently used by the 
Complainant so that it does not exceed ½ inch in height; or (2) provide a plan for ensuring that 
the Complainant has access to another shower in  that is fully accessible to 
his wheelchair in accordance with the ADA implementing regulations and the 2010 Standards.  

Prior to the issuance of a final finding of noncompliance, which may lead to suspension, 
termination, or repayment of funding, the OCR is providing the DOC with the opportunity to 
enter into voluntary compliance negotiations with the OCR to informally resolve this matter. See 
42 C.F.R. §§ 35.172(c), 42.107(d)(1). The DOC has fourteen days from the date of this letter 
to send its written request to enter into compliance negotiations. Please direct any written 
request to enter into compliance negotiations to OCR Attorney  at 

. 

If compliance negotiations are successful, the OCR and the DOC will enter into a binding 
agreement that will set forth the terms of the voluntary compliance agreement and the required 
time frame for the DOC to complete the required actions.  If voluntary compliance can not be 
reached, the OCR will proceed with enforcement action in accordance with 28 C.F.R. §42.108. 
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